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ABSTRACT

This thesis examines the ways in which decisions made about youths in conflict
with the law are based upon, or affected by, notions of their chronological age and
apparent maturity. An empirical examination of youth court hearings, youth court data,
and a survey of the Ontario public was undertaken in order to explore this question. The
findings reveal that age and apparent maturity appear not to be related to decisions made
about youthful offenders. However, ‘youthful’ status was recognized in the courts when
it came to the level of supervision that was necessary to manage youths.

This study provides a view to understanding the social construction of
adolescence and the underlying ambivalence toward youth who come in conflict with the
law. The following account of decision-making about young offenders by court
practitioners and members of the public reveals the arbitrary nature and fluidity of

categories of age, and also allows us to explore how ‘youth’ plays out in the youth justice

system.
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Chapter One

Introduction

This thesis examines the ways in which decisions made about youths in conflict
with the law are based upon, or affected by, notions of their chronological age and
apparent maturity. To this end the following chapters will provide an empirical
examination of various sites -- youth court hearings and a survey of the Ontario public --
in order to explore how constructs of age and maturity affect decisions made about youth
who break the law. My hypothesis was that decisions made in court and by the public
would be related to age. Specifically, I expected to see differences in the treatment of
younger versus older youths. As will become apparent, I found little evidence to
substantiate such a claim. As a result the present study seeks not only to understand the
factors that are related to decisions made about youth who break the law, but also
attempts to understand why age does not appear to relate to decisions made in youth court
proceedings, nor to judgements made by the public.

While the purpose of this thesis is quite straightforward, the findings that will be
presented have implications beyond a simple examination of the effects of age on
decision-making in a criminal justice context. By examining if ‘youthfulness’, ora
young person’s state of maturity, factor into decisions made about their criminal
responsibility we are in a better position to evaluate the assumptions underlying the
regulation of young people in other domains. Understanding decisions made about
‘youthfulness’ in this study provides insight into the social construction of adolescence

more generally, and also provides an understanding into the broader topic of the



adjudication of different populations as morally autonomous. For instance, the way in
which criminal responsibility is determined in insanity proceedings or in terms of the use
of battered women syndrome as a legal defense sheds light on how notions of mitigated
criminal responsibility are constructed and decided upon. While this thesis will not
specifically examine the connections between youth in conflict with the law and these
other groups, the findings may be of interest to researchers who are concerned with the
ways in which mitigated criminal responsibility is defined in other contexts.

An interesting example of how adolescents are regulated differently depending
upon the context comes from recent initiatives undertaken by the Federal Minister of
Justice, Anne McLellan, to raise the age of sexual consent to sixteen from the age of
fourteen where it has been for nearly 120 years.! This proposal for change is apparently a
response to current concerns over the protection of young people under the age of sixteen
from being victimized by adult sexual predators. At the same time, however, the
proposed change will have legal consequences for young people under the age of sixteen
who are consenting partners engaging in sexual activity. The assumption underlying this
proposal is that fourteen and fifteen year olds may not be mature enough to understand
decisions made about sexual relations. As stated in the Justice Department’s consultation

paper;

Raising the age [of sexual consent] would provide children and young people with an
additional measure of protection until they reach a higher level of maturity and
understanding about the issues involved in engaging in sexual activity. [t would be more
consistent with the treatment of children in other activities, such as leaving school,
driving and even getting married (Department of Justice 1999:8).

! Department of Justice, Canada “Child Victims and the Criminal Justice System: A Consultation Paper”
(November 1999).



The view that fourteen and fifteen year olds need protection due to their lack of maturity
is not necessarily shared in other sectors. In the youth justice system for instance, rather
than protection, the focus is on the responsibility of youth for criminal activity. Asa
result, young people over the age of fourteen are seen as mature enough to be held
accountable in the adult justice system under the transfer provisions of the Young
Offenders Act. Treating fourteen year olds as adults in this context means facing adult
penalties (e.g. a sentence of life in prison), and in certain cases, serving the sentence in an
adult facility.

Ontario’s policies concerning welfare benefits provide another interesting
example of the contradictions inherent in governing young people in a manner where the
importance of age depends on the circumstances at hand. The General Welfare Act also
takes a protectionist stance in dealing with youthful applicants, but in this case, the focus
is on limiting their autonomy outside of the family unit. First, benefits cannot be given to
anyone who is under the age of sixteen except in exceptional circumstances. > If an
individual under the age of sixteen applies for assistance, the Children’s Aid Society or a
foster parent or guardian must be called upon to respond to the financial needs of the
young applicant.

In the case of sixteen and seventeen year old applicants, the legislation prohibits
the provision of welfare assistance unless it can be shown that there are special
circumstances for receiving benefits (such as in cases of abuse, parental withdrawal or a
parental inability to support the youth). In such cases, the welfare administrator may

require a family assessment and verification from a third party in order to confirm that

2 Youths under the age of sixteen are not eligible for benefits in their own right, unless they are sole
support parents.



special circumstances do in fact exist. Sixteen and seventeen year old applicants must
also have appropriate living arrangements and have regular contact with a ‘responsible
adult’ or agency, and they must be registered and attending school or an appropriate
training program full time. However, youths who are actively seeking full time work are
not considered eligible; they must be in school or a training program. These limitations
on assistance apply even for youth who are themselves parents and for youths who apply
as a couple (where both are aged sixteen or seventeen and where they can prove to the
welfare caseworker that they are genuinely co-habitating as spouses).’

If a young person is successful in receiving welfare assistance, they cannot collect
their benefits personally. Rather, “the delivery agent shall only pay assistance to a trustee,
guardian or similar party on behalf of a person aged 16 or 17”. Thus, these provisions are
premised upon protecting sixteen and seventeen year oids by compelling them to remain
within the family unit. And even when successful, they are dependent on a responsible

adult to give them their cheque.

The social assistance system should strive to protect those youth who are in need while
maintaining the integrity of the family unit. It shouid not contribute to the breakup of the
family unit. Neither should the system be perceived as providing an economic incentive
to the youth to leave home or to his or her family to support the youth doing so. This
means that actions directed towards reconciliation should be considered throughout the
assessment process (Ministry of Community and Social Services 1998: 6).

In contrast, the transfer provisions within the Young Offenders Act see sixteen and
seventeen year olds who commit serious offences as individuals who need to be held
fully accountable for their criminal offences. The YOA makes specific reference to the

fact that sixteen and seventeen year old offenders, who commit a range of serious violent

3 Ministry of Community and Social Services “Ontario Works: Making Welfare Work” Directive #10
Applicants Under Age 18. June 1998.



offences, will presumptively be transferred to adult court and face adult penalties
(including life imprisonment), unless they can provide a case for remaining in youth court
and benefitting from their ‘youthful status’. Moreover, the Ontario conservative
government which was responsible for the above noted welfare provisions, specifically
prohibiting sixteen and seventeen years old recipients from collecting their welfare
cheques personally* has been lobbying the Federal government to lower the maximum
age of criminal responsibility so that sixteen and seventeen year olds are dealt with as
adult offenders in all cases of law-breaking’.

With these contradictions in mind regarding the regulation of young people based
upon age, the following study examines decision-making in the context of youth justice.
Fundamentally, this study reveals that age and apparent maturity appear not to be related
to decisions made about youthful offenders. However, as will become apparent in the
following chapters, ‘youthful’ status was recognized in the courts when it came to the
level of supervision that was necessary to manage youths. In cases where the youth was
released into the community, there were significant differences in handing down
‘curfews’ and ‘boundary conditions’ for younger youths versus their older counterparts.
Thus, depending upon the situation, the courts do seem to concern themselves with age,
but only in relation to the level of supervision that ‘younger’ youths need to have
available to them.

Therefore, within the youth justice system there are different logics of regulation
when dealing with adolescents. While legal controls or prohibitions are placed on orders

of release for some young people for theii own protection, others in the same age group

® Bill C-142 Social Assistance Reform Act (1997).
3 Ontario Crime Control Commission “Report on Youth Crime” (1998).



are constructed as responsible actors, where the emphasis is on their offending behaviour
rather than their lack of maturity or state of dependency. It appears that when it comes to
young people who, among other situations in their lives have also committed an offence,
the message is clear -- childhood ends when you violate the law.®

Thus, in seeking to understand the soctal construction of adolescence in the
criminal justice system, my analysis takes the position that there are two irreconcilable
principles underlying the way in which young people in conflict with law are regulated.
There is a concern for protecting and guiding young offenders due to their age and state
of dependency. At the same time, the predominantly adversarial system in which the
youth justice system operates is based upon responsibility and accountability for one’s
actions with a recognition of youths’ state of dependency. This underlying tension may
account for the fact, as noted by others, that the youth justice system is moving more and
more in the direction of the adult criminal court model which cannot accommodate both
protection and responsibility (Trépanier 1999, Feld 1997). Particularly serious cases, at
times, serve as an impetus for legislative change in the direction of an adult, more
punitive, accountability-driven model for young offenders (Trépanier 1999).

The following account of decision-making about young offenders by court
practitioners and members of the public reveals the arbitrary nature and fluidity of
categories of age, but it also allows us to explore how ‘youth’ plays out in the youth

justice system.

¢ Hunter Hurst, Director, National Centre for Juvenile Justice (Annual Report 1995 p.3).



Present legal context:
As with most western industrialized countries, the Canadian legal system

maintains three discrete age groupings with differing levels of criminal responsibility.
Generally, every person who commits a crime in this country falls into one of three
groups. There are those offenders whom society sees as having no criminal responsibility
(in Canada, children under the age of twelve). Then there are offenders who have
mitigated criminal responsibility because of their special status as ‘youth’ (those between
the ages of twelve and eighteen in Canada), and finally there are offenders who are fully
responsible for their crimes (adults).

The middle group, represented by the youth justice system, has been
characterized as a ‘modified justice model’ (Corrado 1992) where youth are responsible
for their actions, but are not as fully responsible as adults due to their lack of maturity and
development and the understanding that adolescence is a period of transition from
childhood to adulthood. The governing body of legislation for young offenders, the
Young Offenders Act, makes explicit reference to both ‘chronological age’ and ‘maturity
and dependency’ as indicators of unique treatment apart from adults under the law. First,
chronological age is referred to within the YOA to demarcate differing levels of criminal
responsibility at the ages of twelve, fourteen, sixteen and eighteen. For example, the age
of twelve is the minimum age in which young people can be held legally responsible
under the YOA. Only youth who are fourteen and older can be legally transferred to adult
court. A youth over sixteen may be presumptively transferred to adult court in serious
cases, and at age eighteen, offenders are dealt with as adults in ordinary court. Thus, this

series of legal transitions based upon chronological age would appear to see adolescence



as a slow transition or continuum from childhood to adulthood in terms of criminal
responsibility.

At the same time, Sections 3(a.1) and S (3.c) of the YOA, which are contained within
the “Declaration of Principle”, provide guidance to decision-makers in applying the law
to all young people between the ages of twelve and eighteen who commit offences. As
these two principles put forward, young people who commit offences are accountable,
but not to the same degree as adults. Furthermore, young people who break the law
require supervision, discipline and control but also, as a result of their state of
dependency and maturity, they have special needs and require guidance and assistance.
This approach would appear to see adolescence as a homogenous group where mitigated
responsibility applies unitarily to all youths under the law.

The questicn that arises from these differing conceptions of youthful responsibility
under the YOA relates to the way in which the concept of ‘youthfulness’ practically
affects decision-making. Is the period of life between the ages of twelve and eighteen
conceived of as a slow developmental transition to adulthood, or is it a unitary transition
from adolescence to adulthood where developmental differences are taken into account?
The language of the YOA does not appear to answer how decision-makers should
interpret these questions. As stated above, chronological age is only explicitly referred to
in the case of transfer to ordinary court in the present legislation,” while s.3 the
Declaration of Principle is meant to apply to all youth. The language in Section 3
changes from a concern with welfare and protection to a discussion on responsibility and

accountability throughout the statement. Thus, even from the Declaration of Principle

7 Although in the original YOA, there was a provision relating to the use of secure custody for those
fourteen and under s.24 (3) YOA.



which is meant to guide practitioners in applying the Act, we can see that ‘youthfuiness’
is not always the critical factor in dealing with young offenders. The language of the
Young Offenders Act embraces the co-existence of incongruent discourses of protection
and responsibilization in order to construct youths as either fully responsible or as
misguided children depending upon the circumstance. Part of this may be attributed to
the wider social climate of youth justice. Public opinion and policy changes in the youth
justice system over the past ten years have focused on holding young offenders more
accountable for their actions and moving the system closer and closer in the direction of
the adult criminal justice system. At the same time, although to a more limited extent. we
find the more welfare-based discourse of ‘misguided youth’ with special needs continues
to permeate discussions about the treatment of young offenders.

The purpose of this thesis is to explore this matter by addressing two main questions
through empirical analysis. First, what role does chronological age or apparent maturity
play in court proceedings for youth and public responses to youth within the “transition’
period from childhood to adulthood? And second, how does decision making about
youth relate to the principles and the legislative provisions of the Young Offenders Act?

The implications of the findings will be discussed in the concluding chapter.

Historical context and the process of reform

The idea of differential treatment in law for young offenders is a relatively recent
phenomenon. The first criminal law dealing with youth as a separate legal category was
the Juvenile Delinquents Act in 1908. Prior to this, children of any age were subject to

the criminal law (Griffiths and Verdun-Jones 1994) although separate custodial facilities



for neglected and delinquent youth did exist prior to the passing of formal legislation
(Trépanier 1999, Splane 1965). There is also evidence that even at a time when youth
were not seen as a separate legal category, ‘youthfulness’ was considered to be a
mitigating factor in court decision-making in other jurisdictions (Smandych 1995, King
1984).

Despite the use of informal discretion for younger criminals, English common
law’s doli incapax rule brought forth a more formal recognition of youthful status and
was applied to the first Criminal Code in Canada in 1892 (Reid 1986, Dalby 1986). The
doli incapax rule maintained that persons under seven years® old were deemed to be
legally incapable of committing an offence. There was a presumption of doli incapax for
those aged seven to fourteen years old, but the prosecutor could contest this. Anyone
fourteen years and older was fully responsible for their actions.

Changes in the nineteenth century brought on by the industrial revolution resulted
in a re-examination of the place that young people held in society (Tanner 1996). Part of
this was as a result of the large numbers of youth in the general population. A census
taken of Upper Canada in the mid-nineteenth century revealed that over one-half of the
population of the province was under sixteen years of age (Splane 1965: 220). In
addition, progressive reformers were influential in providing the impetus for welfare
institutions, compuisory education, and a multitude of ‘experts’ who defined the category
of adolescence as an objective arena for social study (Iacovetta 1996). These changes not
only affected the place of the child in society but also those who would care for children.

As Rothman (1980) points out, an American psychologist by the name of G. Stanley

® The age of seven was thought to coincide with Roman Law and the presumed onset of puberty. The
actual concept of “Infantia” meant “incapacity to speak out”. (Fox 1984, Reid 1986).

10



Hall, whose interests centred around child development and evolutionary theory, had a
large influence on how ‘motherhood’ was to be deployed. Hall put forward the thesis
that childhood was composed of very distinct stages that required particular responses by
caregivers and, as a result, mothers needed to be trained to be appropriately responsive to
the complexity and stages of child development. In addition, a changing perception
regarding the causes of delinquency in the late nineteenth century brought forward ideas
about protecting society through protecting children. These ideas became central to the
debates preceding the passing of the Juvenile Delinquents Act (Trépanier 1991). Bad
homes, unhealthy child rearing and hereditary influences were all thought to contribute to
the general problems facing youth (Iacovetta 1996).

The Juvenile Delinquents Act was passed in 1908 with a debate that lasted for
about one hour in Parliament (Corrado and Markwart 1992). The new legislation was
premised on the idea of treating and protecting children and, thereby, preventing
criminality. There was no distinction made between negiected and delinquent children
“since the former were but incipient versions of the latter” (Fox 1984: 152). The welfare
approach of the JDA was premised on the ‘best interests’ of the youth suggesting that the
state protected youths in every respect making the need for individual due process rights
incidental. State authority represented, as closely as possible, the relationship between
parent and child (Rothman 1980, Simon 1995, Chunn 1992) and workers of the court
were able to reproduce as closely as possible what they considered to be ‘good parenting’
and a ‘sound’ upbringing.

Despite the benign intentions of the Act, state intervention without due

consideration for the rights of young people resulted in challenges to the constitutionality

11



of this approach in the United States. However, when early attacks were made in this
regard against juvenile delinquency statutes in the U.S., the parens patriae doctrine was
sufficient as a justification for intervention on wider welfare grounds (Fox 1984). Asa
result, the juvenile court operated for the greater part of the century in Canada and the
United States without procedural protections for youth. There were no legislative
guidelines governing judicial sentencing, there were few lawyers representing young
people at court, the rules and proceedings were relaxed and informal, and judgements
were shaped by individual diagnoses often through the taking of statements or
‘confessions’ as integral to the rehabilitative process (Simon 1995, Corrado and
Markwart 1992). Moreover, juvenile courts defined and designated other social agencies
that previously did not have the power to intervene in young people’s lives to have
jurisdiction over a wider range of young people (Simon 1995). Thus, “doing good”
took precedence over any interest in legal rights (Chunn 1992), and the ideology of
treatment was so powerful that “..there were occasions when guilt seemed to be presumed
so that “treatment” would not be delayed by “unnecessary formalities” (Bala 1992: 22).
There was, however, skepticism even within the first years of passing the juvenile
delinquency legislation concerning the view that legal protections did not need to be
extended to youths (Fox 1984). These concerns became more emphatic in the early part
of the 1960’s when academics and political commentators voiced concerns that the
juvenile court was operating as an ordinary criminal court without the safety of due
process protections, nor the security of ‘best interests’ (Bala 1992).

The philosophical tension between state intervention justified on the best interests

of youth and the potential extension of political rights to young people began to present a
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problem for youth justice legislators and reformers of the system during the 1960’s. The
political climate at the time was one in which civil rights concerns were at the forefront in
both the United States in Canada, and a number of influential U.S court cases’ provided
fuel for the changing sentiment about the place of legal rights in youth justice. In
Canada, juvenile justice reform began through a predominantly bureaucratic initiative.'
The appomntment of an advisory committee by the Department of Justice in 1961
provided the first step in formally rethinking juvenile justice. Recommendations, which
came out in 1965, included provisions for respecting the legal rights of young people
before the courts as well as providing resources to adequately facilitate rehabilitation.
But in order to create a proper ‘space’ for the extension of legal rights for youth there
would have to be a fundamental shift in philosophy away from a parens patriae
approach. Despite this, while the Department of Justice Committee endorsed respect for
the legal rights of youth, they still wanted to maintain the recognition of rights within the

overall welfare/treatment model of the JDA.

...the Committee seemed to be saying that a Welfare model, circumscribed by a due
regard for legal rights, was still the proper course if only the juvenile justice system could
be given the resources to implement some of the idealistic goals of rehabilitation. In
effect, rehabilitation had not been given a chance (Corrado and Markwart 1992: 148).

Consequently, the ideal of the welfare based juvenile court maintained a strong position
even within a changing paradigm that began to recognize the need for extending legal
rights to youth.

After a number of draft bills, in 1970, Bill C-192, the Young Offenders Act was

introduced by the Liberal government. However the position taken in Bill C-192, which

9Kent vs. United States 383 U.S. 541 (1966). In re Gault 387 U.S. 1 (1967).

1° See Corrado and Markwart 1992 for a detailed explanation of the process of juvenile justice reform in
Canada.
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tried to mix a welfare approach with a legalistic approach, failed due to a strong
opposition by welfare/treatment interest groups who considered the bill to be too
legalistic and punitive. But as Corrado and Markwart (1992) point out, only a decade
later, in 1982, the philosophy of the welfare approach was almost completely abandoned
in favour of the crime control and justice model principles of the Young Offenders Act,
which was implemented in 1984. The question raised is why welfare interest groups
were rendered silent in the following years of debate.

Part of the reason for the abandonment of a weifare based approach for dealing
with young offenders was the influence of the Charter of Rights and Freedoms enacted in
1982. An extension of the principles of due process, legal rights, and procedural fairness
had to be incorporated into new legislation since differential treatment based upon age
violated young people’s newly defined constitutional rights. As well, skepticism about
the true principles of the juvenile court being implemented as promised became a concern
in academic and political circles. Social science research had lasting effects on policy.
For instance the ideas of labelling theory and ‘radical non-intervention’ had far-reaching
consequences on juvenile justice policy resulting in the endorsement of programs to
divert young offenders away from formal court processing.'' At the same time the highly
quoted line that ‘nothing works’'? provided the fuel for a scathing critique of the
principles of rehabilitation in the justice system and provided a reason to re-think the
fundamental objectives of penal policy.

In 1973 another committee was established by the Solicitor General to further

investigate how to approach juvenile justice policy, and in 1975, a report called Young

' E. Schur 1973, E. LeMert 1972
12 Robert Martinson 1974, J. Shamsie 1981
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Persons in Conflict with the Law (YPICL) which contained new draft legislation was the
result. This report put forth a legal rights orientation while retaining some aspects of the
welfare model in an attempt to arrive at a politically acceptable compromise to
accommodate a wide range of interest groups. In addition, the report recommended the
raising of the criminal age of responsibility from seven to fourteen years and setting a
uniform maximum age at eighteen years across the country, which would have excluded
a large number of children from adult criminal control (Fox 1984). When this report was
discussed, there were few objections to the philosophical orientation of the document, but
rather matters relating to the division of powers between federal and provincial
governments and issues relating to the costs of implementation were of concern.
Specifically, provinces were opposed to the costs associated with raising the maximum
age of criminal responsibility to eighteen years."

A few years after the “YPICL’ report, the Liberals released a document outlining the
government’s position on young offenders in conflict with the law. With respect to the
controversial age boundaries, the Liberals proposed a lower minimum age of criminal
responsibility than was proposed in YPICL.

Under the proposed Young Offenders Act the minimum age of criminal
responsibility would be twelve years. In setting this age, consideration

has been given to the state of development of the child in physiological,

mental and emotional terms, particularly as these factors apply to the
formulation of a criminal intent. The setting of a precise age is necessarily
arbitrary as children vary greatly in their rate of development but it is assumed
that deviant behaviour by children under the age of twelve is better and more
effectively dealt with under provincial legislation pertaining to child welfare or
youth protection (Solicitor General Canada 1977: 5).

13 Under the Juvenile Delinquents Act the minimum age was 7 years and each province had the discretion
over the maximum age of criminal responsibility. Some provinces had a maximum age of 18 years (e.g.,
Quebec) while others retained a maximum age of 16 years (e.g., Ontario).
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A uniform maximum age across the country was also put forward. While the 1977 report
recommended that this be eighteen years, the report maintained that the provinces would
still have the ability to set the maximum age lower (at age sixteen or seventeen) if they
could not all agree on eighteen.

After the Liberal government was defeated in 1979, a newly elected Conservative
government put forward their own proposals for new youth justice legislation in response
to provincial concerns but kept the general philosophical framework of the Liberal
proposals intact. However, it also incorporated the notion of the “protection of society’ as
a key consideration. The minimum age jurisdiction in this report was kept at twelve,
while the maximum age was lowered from the earlier Liberal report to sixteen. But once
again, the Conservative proposals were prepared to consider a uniform maximum age at
seventeen or eighteen if there was an agreement among provinces to this effect (Solicitor
General Canada 1979:5). When the Liberal government came back into power in 1981
they introduced legislation which was nearly identical to the 1977 proposals. Bill C-61.
The Young Offenders Act continued to be criticized for, among other things, the
mandatory maximum age provisions (Corrado 1992).

The proposed YOA was the subject of intensive study and debate in Parliament
(Corrado and Markwart 1992). More than 40 interest groups from diverse perspectives
made presentations to the parliamentary subcommittee, and after a lengthy process of
consultation and debate, Bill C-61 the Young Offenders Act, received all party support in
1982 and came into force on April 2, 1984 (Bala 1992). The implementation of the new
uniform maximum age came in 1985 in order to accommodate those provinces with a

former maximum age of sixteen (Corrado and Markwart 1992). The form that the YOA
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took was influenced by a climate of general disillusionment with the welfare model that
moved the focus towards what the system could actually accomplish. “If the juvenile
justice system could not “do good™, it could at least “do justice” (Corrado and Markwart
1992: 155).

The current Young Offenders Act still retains the mix of welfare and justice models in
attempting to deal with all potential contingencies in dealing with youth criminal
behaviour. However, since its inception, three separate sets of amendments to the YOA4'*
have moved the Act towards a greater crime control orientation. Bill C-106 in 1986
retained the applicable age of transfer to be fourteen years old, which was similar to the
original Young Offenders Act and the former Juvenile Delinquents Act. Thus, even for
serious offences, there was a preservation of a homogenized view of the category of
‘youth’. However, only 9 years later, Bill C-37’s presumptive transfer changes specified
differences among youth in terms of transfer. Most notably, sixteen and seventeen year
old youths who committed specific serious violent offences would be presumptively
transferred to adult court. Currently, Bill C-3, the proposed Youth Criminal Justice Act
which is being put forth to replace the YOA, will among other things, lower the age of
presumptive adult sentences to fourteen years old for certain serious violent offences
similar to the Bill C-37 offences (such as murder, manslaughter, aggravated sexual
assault). At the same time however, Bill C-3 encourages the use of a full range of

community-based sentences and effective alternatives to the justice system for youth who

commit non-violent offences.

4 Bill C-106 (1986) first session of the thirty-third Parliament, Bill C-12 (1991) third session of the thirty-
fourth Parliament, Bill C-37 (1994) first session of the thirty-fifth Parliament.
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As stated in the Department of Justice news release:

The Youth Criminal Justice Act is based on an accountability framework that
promotes consequences for crime that are proportionate to the seriousness of the
offence. More serious offenders could receive adult sentences or sentences of custody.
Less serious offenders will be dealt with through measures outside the court process
or be subject to constructive community-based sentences or alternatives. The Act
emphasizes that, in all cases, youth should face consequences that promote
responsibility and accountability to the victim and the community and teach good
values by helping the young person understand the effect of his or her actions.

Thus, it appears that the new legislation is moving in a direction which more explicitly
promotes proportionality in sentencing based upon the offence. Very serious offenders
may receive more adult-like treatment, but measures outside of the formal court process

are reserved for less serious young offenders.

Developmental Research

While changes have occurred and are still occurring in youth justice legislation
towards a crime control orientation, the view of adolescents as having mitigated
responsibility for their criminal activities has not been set aside. As stated earlier, the
current legislation is explicit in referring to both ‘chronological age’ and ‘maturity and
dependency’ as indicators of unique treatment apart from adults under the law.
Chronological age is referred to within the YOA to demarcate differing levels of criminal
responsibility at different ages. The age of twelve, fourteen, sixteen, and eighteen are all
points of transition in terms of criminal responsibility, and these gradations in
chronological age appear to reflect a view of adolescence as a slow transition from
childhood to adulthood. There is a fair amount of research to draw upon which supports

this conception of adolescence as a slow transitional period.
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For example, recent research in developmental psychology has pointed out that
there are significant differences between younger and older adolescents in their
understanding of the legal process. A review of this research by Scott and Grisso (1997)
has revealed that youths under the age of fourteen differ (and are at a disadvantage)
compared to their older counterparts in terms of their ability to competently participate in
their own legal defense, and in their w.derstanding of the legal process and its basic
purposes. The authors also point out that youths between ten and thirteen years of age
were significantly less likely to think “strategically”” about pleading decisions and
appeared to be less capable of imagining risky consequences during hypothetical problem
solving situations. Younger children were also likely to have considered a more
constricted number and range of consequences (Scott and Grisso 1997: 170-171).

Canadian research on youths’ understanding of the legal process has found similar
differences across age groups. For instance a study by Abramovitch, Higgins-Biss and
Biss (1993) found significant differences among youth in different age groups in terms of
their ability to understand basic legal rights on questioning, the right to counsel and the
right to be provided a lawyer free of charge. Fewer of the ‘younger youth’ (ages 10.50
years to 12.92 years) comprehended these rights as compared to those in the older range
of (16.58 to 19.92 years). Peterson-Badali and Koegl (1999) also found significant
differences among age groups in terms of general knowledge of the YOA. Younger
youths were different from older youths in that they were less accurate in their knowledge
of various aspects of the youth justice system such as minimum and maximum ages,

minimum ages for transfer to adult court and the use of pre-trial detention.
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Bartusch, Lynam, Moffitt and Silva’s (1997) examination of developmental
theory in explaining different kinds of antisocial behaviour, found that the causes for
identical types of antisocial behaviour differed at childhood (ages S, 7, 9, 11)'° as
compared to adolescence (ages 13, 15). Their analysis showed that childhood antisocial
behaviour was related more strongly than adolescent antisocial behaviour to low verbal
activity, hyperactivity, and a negative/impulsive personality whereas; adolescent
antisocial behaviour was associated with peer delinquency. As well, childhood antisocial
behaviour was more strongly associated with convictions for violence while adolescent
antisocial behaviour was more strongly related with convictions for non-violent offences
(Bartusch, Lynam, Moffitt and Silva 1997).

Tonry (1999) points out that there are also differences in the nature of offending
depending on the age of the youth. The prevalence of offending peaks in the mid-teens
for property offending, and in the late teens for violent offences. Moyer (1996) also
found evidence to support differences among youth in the nature of offending. Using the
revised uniform crime report data for selected jurisdictions in Canada in 1992-93, Moyer
found that police suspects who were twelve and thirteen years old were more likely to be
apprehended for minor property offences, such as theft under and mischief or vandalism,
than were any other age group (Moyer 1996: 36). In relation to the victim-suspect
relationship, the older the suspect, the greater was the likelihood that the victim of an
offence was a stranger. Of those suspects who were twelve and thirteen years old, 80%
of victims were either friends or family. For sixteen and seventeen year olds 65% of
victims were friends or family of the suspect (Moyer 1996: 44). There were also

differences in the use of ‘weapons’ based upon age. Moyer found that the use of physical

'3 Although youth in this age group do not fall within the jurisdiction of the YOA
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force decreases with age and the use of ‘other’ weapons increases with age. As well,
major injuries increase by age of the suspect although these percentages were quite small
in every age category (Moyer 1996: 45-48).

It is also important to point out that the intersection of age and gender are
significant factors in understanding differences in youthful offending. For example, the
participation of male youths in criminal activity appears to increase with age, whereas for
females there is a decrease in involvement in criminal activity at about the age of sixteen
(The Daily, Canadian Centre for Justice Statistics 1998). Furthermore, in an examination
of violent youth crime statistics across Canada in 1998, it was found that female youths
charged with violent crime tended to be younger than their male counterparts. Among
male youths, the violent crime rate increased gradually with age, with the highest rate
being among 17-year-olds. Among females, the rate peaked at the ages of 14 and 15
(Juristat 1999).

Thus, this body of research suggests that that there are important differences
among youthful offenders in terms of age and criminal activity. These differences do not
support a view of youth as a homogenous group, rather, they provide support for the
contention that youth is a slow transition from childhood to adulthood, and consequently,
one would expect to see differences in the processing of ‘younger’ youths (closer to the
minimum age of responsibility) and ‘older’ youths who are closer to adulthood.

The following chapters will attempt to investigate how chronological age and
apparent maturity relate to decisions made about young people in conflict with the law.
Chapters 2 and 3 will provide an empirical examination of the ways in which the

principles of the YOA and the apparent maturity of a youth affect decisions made in bail
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and sentencing cases. Chapter 4 explores public responses to a young offender
constructed on varying dimensions of ‘maturity’ and how this affects sentencing
preferences and offender ratings. Chapter 5 presents a summary of key findings and will
explore in more detail the implications of these findings for the treatment of youths in the
youth justice system as well as how these finding may provide us more insight in
understanding the contradictions in how adolescence is constructed depending upon the

context.
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Chapter Two — Bail hearings

Introeduction

The purpose of this chapter is to present findings on the way in which youths
charged with offences under the Young Offenders Act are constructed at their bail
hearings. Bail (or pre-trial detention) hearings are one of the ‘sites’ in which there is a
process of describing young people accused of offences in a particular way by Crown and
defense attorneys, in order to make a case for further detention or for release. As such,
examining the information presented in bail hearings can provide us with some insight into
this process of describing young persons accused of offences, and what this means for
how a youth comes to be understood in court. Integral to this analysis is the construct of
age as a factor in decision-making in youth court bail hearings. Thus, both contextual
information relating to age, and the actual chronological age of youths in this sample of
cases, will be examined in order to determine the effect of age on decision-making.

There is a paucity of research on pre-trial detention hearings for youth and even
less information on how youth are described during their bail hearings. We know very
little about the kinds of information about youth that are seen as relevant to the hearing,
nor the effect that these kinds of information have on the outcome of the hearing. Some
of what we know comes from media sources, but these descriptions often describe youth
in detention as taking pride in their delinquent image. As one article put it “..[youth in
court] have developed a tough veneer. For them, being detained is a kind of warped rite

of passage...(h)andcuffs are a badge of honour. *!

! Black, Debra “A Court Just for Youths” The Toronto Star April 5%, 1998.
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This chapter will examine how youth are constructed in their bail hearings by
exploring the effect of legal variables, factors related to the support available to a youth,
and variables relating to how the youth ‘appeared’ in court. More specifically this chapter
will present findings on how the ‘youthfulness’ of an accused, captured by information
observed in court, and the youth's chronological age, related to the decision-making

process in bail hearings.

Legal Context

The legal framework for youth bail hearings consists of four principal bodies of
legislation. The main law, which governs bail hearings, is the Canadian Criminal Code
section 515, which provides the rules for judicial interim release for all offenders —adult
and youth. Thus, section 515 is written without specific reference or rules for young
people who commit offences.

Generally after a decision is made by a police officer to detain a youth after an
arrest (governed by section 495 of the CCC), the law holds that criminal justice agents
have 24 hours, or as soon as is practicable, to place the accused in front of a justice of the
peace or judge for a bail hearing. At the bail hearing, there are three’ grounds for which
bail can be denied. The first is to ensure the attendance of the accused person for trial,
and the second is that detention is necessary for the protection of the public. The third,
recently added tertiary ground, justifies detention if it can be demonstrated that granting
release would erode public confidence and bring the administration of justice into
disrepute. Before the tertiary ground was added to the Criminal Code, the grounds for

detention were to be considered in order. However, research suggests that even when
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Jjudges or justices were to consider these grounds in order, they did not always do so, but
rather sometimes went directly to the condition that justified detention (Gandy 1992).

There are a number of different ways that an offender can be released on bail. The
accused can give an undertaking to the justice that he/she will show up for trial and this
undertaking can be placed on the offender with or without conditions. The offender can
also be released on his/her own recognizance with or without sureties or monetary deposit
and with the possibility of conditions being placed on release. Ifreleased the kinds of
conditions that can be placed on an accused are set out in section 515(4) of the Criminal
Code:
® to report to a peace officer or designated person at certain times.
& to remain within a certain jurisdiction.
o to notify a peace officer of a change in address or employment.
o to abstain from communicating with any witnesses and refrain from going to any place

expressly named in the order.

® to deposit one’s passport.
& and to comply with any other reasonable conditions that the justice considers desirable.
For youths, some of the conditions placed on them fall into the last category — ‘other
reasonable conditions that the justice considers desirable.” While not made explicit in the
legislation, these conditions are sometimes specific to age, and appear to relate to the
availability of informal structure and supervision. For example, having a curfew, obeying
house rules, and attending school are all conditions that are routinely placed upon accused
youth as part of their orders for release. (A further examination of the implications of this
will be discussed later in the chapter).

The second main body of legislation that influences youth bail hearings is the

Young Offenders Act. While the YOA does not have it’s own set of rules governing

% A tertiary ground for detention was legislated part way through the collection of these data.
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Jjudicial interim release, there are a few sections which are to be considered only in youth
pre-trial detention hearings. First is section 7.1 of the YOA -the placement of the youth
into the care of a responsible person. This section states that if, at the outcome of a pre-
trial detention hearing it is deemed that the young person warrants an order of detention
and there is a ‘responsible person’ willing and able to take care of and exercise control
over the young person, and the youth is willing the justice can order the youth to be
placed in the care of this responsible person who takes a written undertaking to comply
with this arrangement.® In practice, the ‘responsible person’ provision is almost never
used (Federal-Provincial-Territorial task force report 1996; Gandy 1992).° This finding is
consistent with my observation-- this provision was never raised in court in any of the 118
cases observed as part of this study.

The other aspect of the YOA that should be considered in youth bail hearings is
Section 3 of the YOA - the Declaration of Principle. The Declaration sets out the
framework for understanding and dealing with young people who come in contact with
the law, and attempts to provide guidance to criminal justice agents in dealing with youth
who commit offences. There are four main themes found in the Declaration of Principle:
prevention, legal rights of youth, mitigated responsibility & special needs of youth, and the
protection of the public. The results from this study showed that reference to the YOA

principles in bail court was a rarity. In only 3 cases out of the 118 observed, was any

% If a responsible person does come forward to supervise the youth and wilifully does not fulfill this
responsibility, the ‘responsible person’ can be found guilty of an offence punishable on summary
conviction.(S 7.2 Young Offenders Act).

* the newly proposed Bill C-3 the Youth Criminal Justice Act has amended this section so that the
responsible person provision specific to youths might be used more often. Section 31(2) states that “If a
young person would, in the absence of a responsible person, be detained in custody, the youth justice court
or the justice shall inquire as to the availability of a responsible person and whether or not the young
person is willing to be placed in that person’s care.”

26



reference made by anyone (accused’s counsel, Crown or justice) to the principles of the
YOA.

Third, the Charter of Rights and Freedoms is also relevant to youth bail hearings.

Among other rights, accused persons in bail hearings have:

o the right not to be arbitrarily detained or imprisoned,

e the right to be presumed innocent until proven guilty according to law in a fair and
public hearing and by an independent and impartial tribunal,

e the right not to be denied reasonable bail without just cause,

e and the right to equal protection and equal benefit of the law without discrimination
and in particular without discrimination based upon...age.

Finally, the fourth major piece of legislation pertaining to youth court bail hearings
in Ontario is the Child and Family Services Act. Each province has its own child welfare
legislation which governs the administration of justice for young people. Section 93 of the
Ontario Child and Family Services Act sets out that factors to be considered in
determining the level of temporary detention upon being arrested by a police officer.

The common presumption behind all of these pieces of legislation is that in all
possible cases, the least intrusive measure should be taken. For example, at the first stage
of proceedings, there is a duty on the police officer not to arrest, if a release by way of
summons or appearance notice is sufficient. Similarly, at the bail hearing, a justice or
judge has a duty to release without conditions unless a case can be made for doing
otherwise. The Ontario Child and Family Services Act maintains that open custody
should be presumptively used for temporary detention, unless it is necessary to ensure the
youth attends court or there is a threat to public safety. Finally, the Declaration of
Principle in the YOA states that young offenders have the right to the least possible
interference with their freedom that is consistent with the protection and safety of the

public.
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The Decision-Makers:

The cases that were observed in this study were the product of a ‘filtering process’
of decisions made by various criminal justice personnel. Of primary importance is the fact
that these are cases where an offender was apprehended by police. But one must keep in
mind that a large amount of criminal activity goes unreported (Doob er a/ 1995; Griffiths
& Verdun-Jones 1994). Second, these are cases where the decision to arrest was made
and a decision to detain was seen as being in the public interest by both the arresting
officer and the officer in charge (Sec.498 CCC). Thus, what comes into court is highly
dependent upon a series of discretionary decisions made by the police. And as other
research suggests, police decision-making at arrest is significantly related to both legal
factors (number of previous contacts with police, seriousness of the offence, prior record
of the accused) and non-legal factors (race, gender, socio-economic status, situational
factors) (Wortley & Kellough 1998, Sealock & Simpson 1998, Wordes, Bynum & Corley
1994, Doob & Chan 1982, Carrington, Moyer & Kopelman 1988).

The next phase of the ‘filtering’ process is the decision made by the Crown
attorney. After reviewing the case, the Crown may seek to contest bail release or may
consent to the release of the youth, with or without conditions. This decision, as we shall
see, is pivotal to the outcome of the case (Wortley & Kellough 1998; Hucklesby 1998).

Finally, the justice of the peace or judge listens to evidence presented at the bail
hearing. Based on the testimony of sureties, parents, and at times the accused youth, a
decision is made either to detain the youth, or release the accused with or without
conditions. Thus, this last phase of the process —the bail hearing—is highly dependent

upon earlier decisions made which brings the case to court.
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Research Methods

From June to the end of August 1997, a research assistant and I observed bail hearings
at 4 different youth courts in the Toronto area.’ The majority of cases (61.9%)were
observed in Canada’s largest youth court, which deals only with young offender cases, and
also hears all of the city’s drug cases involving youth.

The data collection form® used to collect information in court included those
factors thought to be associated with youth detention in previous research (see Carrington
et al 1988 for a review). As well, other more subtle pieces of information about the way
the youth may have been perceived in court were also recorded. For each case, therefore,
we recorded demographic information (age, gender); legal factors (current charge, prior
record); social factors (living arrangements, school involvement) and personal
characteristics (how the young person was dressed, how the youth acted in court) in the
bail hearings. I was interested in examining the impact of the information which was
available in the courtroom to various criminal justice personnel, in particular the judge or
justice, who would be making the final decision. In total, 118 cases were observed which
resulted in bail being either granted or denied.

The theory behind collecting data by courtroom observation to examine bail
decision-making is that the information presented in the courtroom is almost as complete
as the information that the presiding justice of the peace or judge has in making the bail
decision. Generally, the information that justices or judges have before them is the youth’s
prior record information, outstanding charges, and the current charges before the court.

In most cases, we had the court dockets which contained the information on current

5 See Appendix B for inter-rater relizbility
¢ See Appendix A



charges. And, in many cases, the Crown read out prior record information in court.
Consequently through court observation, we were able, as nearly as possible, to ‘see what
the decision makers saw’.

Given the limited amount of written information that a judge or justice relies on to
make bail decisions, the information presented and seen in court is quite important in how
the youth is constructed in the bail hearing and is thus likely to affect the decision-making
process. Conversely, what is not mentioned is equally important in how the youth is
understood in court during the bail hearing. I was interested in examining what this means
for the ways in which youth are constructed in court, and more specifically, how the
category of ‘age’ fared in the decision-making equation.

While this method of data collection allowed me to obtain a close proxy of judicial
decision-making, there were some difficulties in interpreting this information. Due to the
consensual nature of the court proceedings, there was not as much information brought
out in court as was expected and this had implications tor the analysis. As will become
apparent in the following chapter (as well as Chapter 3 on sentencing hearings), there
were two different ways in which ‘missing data’ were treated. First, there were data that
were actually missing and thus were excluded from statistical analysis since they were not
coded by the research assistant or me. Therefore the total number of cases in the following
tables may vary due to the exclusion of missing data. The other kind of ‘missing data’ was
information that was ‘not mentioned’ in the court proceeding. I was interested in
exploring how the lack of information in a case might construct it differently. Thus, when

information was ‘not mentioned’ it was also included in the analysis. However, in all
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cases, statistics are provided which include cases where information is ‘not mentioned’ as
well as statistics excluding the ‘not mentioned’ cases.

This chapter will be divided into 4 sections. The first will present findings on
factors related to the Crown’s decision to contest or consent to release. The second
section will examine only those cases where the Crown contested release in order to
explore decision-making in the bail hearing above and beyond the Crown decision. The
third section will look at the overall detention decision by the court which is presumably a
combination of the first two decisions. The final section will provide an analysis of bail
conditions placed on cases that were released by the court, in order to understand how

these conditions may relate to the youth’s age and maturity.

The Sample of Observed Cases
Almost one-third (29.7%) of the accused youths whose hearings were observed in

this study were denied bail. Just over half of these young people (50.8%) had as their
principal charge’ either a violent offence or a charge of break and enter—two offence
categories which are likely to be considered to be the most serious by the public and the
judiciary. Over half (58.5%) of the sample was 16 years of age or over. The majority of

the youths in these bail hearings were male. Females comprised only 17.8% of the cases.

7 The principal charge was computed by coding the first four charges in a case into 6 categories of
offences; violence, drugs, break and enter, other property, other Criminal Code and YOA offences (in
many observed cases though, there were fewer than four charges). Then, the principal charge was
calculated by using the order of categories of offence (consistent with Canadian Centre for Justice
Statistics-as above) where the ‘most serious’ category trumped all other charge categories.
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Table 1: Comparison of the Sample of Youth Bail Cases observed between June and
August 1997 to Cases Heard in Ontario Youth Courts (1997-1998)
by Principal Charge, Age & Sex

Bail Sample Ontario
Most Serious Charge
Violence 34.7% 24.5%
Drug Offences 13.6% 4.3%
Break & Enter 16.1% 10.6%
QOther Property 20.3% 34.7%
Other Criminal Code® 11.0% 16.8%
YOA offences’ 4.2% 9%
12-15 years old
(all offences) 41.5% 51.6%
16+ vears old
(all offences) 58.5% 48.3%
Sex
Male 82.2% 78.1%
Female 17.8% 21.9%

Looking at how this sample of cases compares to Ontario youth court cases
(Table 1), reveals that the bail sample includes more offences falling into the categories of
violence and drug offences than Ontario cases, and a higher proportion of males, and
youths 16 years of age or older. This is not surprising since these are youths who were
subject to an earlier decision by police to be detained based upon the criteria set out in
section 495 of the Criminal Code.

Almost all of the youth in the observed sample came into court in handcuffs and in
police custody since they had been held in secure detention before their bail hearing
(89.8%). Only in 11 cases out of the 118 (9.3%), were the youths placed into an open

detention facility before their bail hearing.

8 such as fail to comply with a disposition, fail to comply with an undertaking (this includes all cases
except for YOA offences, drug offence and other federal offences)

? such as escape custody, unlawfully at large, fail to comply with a probation order
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The factors that are to be considered in determining the level of custody for
temporary detention in Ontario are set out in section 93 of the Child and Family Services
Act.’’. Tt is stated that a young person who is detained in a place of temporary detention
shall be detained in a place of open custody unless a provincial director determines that it
is necessary to detain the young person in a place of secure detention to ensure the young
person’s attendance in court, or to protect the public interest or safety. Given that the
nature of the alleged charges in over 20% of the cases were minor property offences, and
that there is a presumption that the least intrusive option -- open custody --should be used
for temporary detention, it is surprising to see how many youth were held in secure
detention pending their bail hearing. This however, may be related more to the availability
of space rather than criteria set out in the Act.

While almost all (89.8%) of the youth in this sample spent some time in secure
detention before their bail hearing, most of these youth (70.3%) were subsequently
granted bail. The question raised, then, is why are so many accused offenders spending
any time locked up before their bail hearing if they are ultimately to be released (also see
Gandy 1992)? The negative effects of entering the court in custody or being held in pre-
trial detention in relation to the outcome of the case have been well documented. Most
studies have concluded that accused persons stand a greater chance of being convicted and
receiving a harsher sentence if they enter the court in custody (Friedland 1965, Koza &
Doob 1975, Goldkamp 1983, McCarthy 1987, Fagan & Guggenheim 1996).'' In fact, as
Chapter 3 will show, young persons who were held in pre-trial detention were more likely

to receive a custodial disposition than those who were not detained before trial.

10 Child and Family Services Act chap. C.11, part IV - 1990-91
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Results - The Crown

In understanding the factors related to bail decision-making in youth courts, the
data clearly show that the main decision-maker in youth bail court is the Crown Attorney
(Table 2). [fthe Crown Attorney did not contest release, the youth was certain to be
granted bail. However, when the Crown contested the release of the youth, almost 3 out
of 4 youths (72.9%) were detained. Although there has been very little information
written on the impact of Crown decision-making in youth court bail hearings, these
findings are consistent with a study on adult bail hearings which found that the Crown
consented to release the accused in 78.4% of cases, and that the Crown’s particular form
of release was followed by the judge in 95.4% of the cases where a release order was
sought by the Crown (Koza & Doob 1975). Some have argued that this kind of highly
autonomous prosecutorial decision-making allows for temporal efficiency and convenience
in the courtroom for dealing with overburdened court dockets (Koza & Doob 1975, Klein
1998 in relation to transfer hearings).

Table 2

Retationship between Crown decision to contest relesse and overall
decision to grant bail

o S
was bail granted?

no yes Total
does Crown o 00 69 &9
contest release? 100.0% 100.0%
yes 35 13 48
72.9% 27.1% 100.0%
Tow 35 82 117
29.9% 70.1% 100.0%

4
NOTE: Fisher’s exact test p <.001.

11 Frazier & Bishop (1985) found that detention status had no effect on the severity of judicial dispositions
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These results reveal the powerful influence of the Crown Attorney and raise
questions about the accountability of decision-making in the bail hearing, since a
substantial amount of the decision-making control appears to be carried out independently
of the information provided at the bail hearing (Hucklesby 1997). In this sense,
attempting to look for ‘youth’ in youth court bail hearings may be futile, since contextual
information about the youth only occurs within the hearing itself. And as these data show,
the Crown is making decisions about release independent of the actual bail hearing.
Section I - Legal Factors relating to the Crown Decision

Given the high degree of influence the Crown has in the decision-making process
of youth court bail hearings, the first section of this chapter will explore the factors
associated with the Crown’s decision to contest or consent to release on bail. '

In order to see if various factors grouped together made a difference in the
detention decision, indices were created based upon 3 categories, ‘legal factors’, ‘child vs.
adult’, and ‘support factors’ (see Appendix C for a breakdown of the variables included).
Each of the variables, if mentioned or observed in the bail hearing, either counted as a
‘point’ toward the overall index category, or if it was a factor which detracted from the
overall category - it counted as a negative. Thus, to create the index, the variables were
added together and the negative points were subtracted.

Legal Index:
Having a case with a large number of factors of ‘legal seriousness’ was related to

the Crown decision to contest bail. As Table 3 shows, as factors of legal seriousina

12 Research suggests that the Crown’s decision is highly influenced by the police ‘show cause’ report and
recommendations to the Crown (see Wortley & Kellough 1998). Given that this study focused in on courz
as a site of constructing youth, this information was not accessible.
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youth’s case increased, so too did the likelihood that the Crown would contest bail
release.

Table 3

Relationship between the index of 'legal seriousness’ and the
Crown decision to contast bail

Factorsof 0 through 2 25 3 28
legal serious 89.3% 10.7% 100.0%
3 serious 24 9 3

727% 27.3% 100.0%

athrus 15 16 31

sefious 48.4% 51.6% 100.0%

6 or more 5 20 25

serious 20.0% 80.0% 100.0%

Total 69 48 117
59.0% 41.0% 100.0%

NOTE: Chi-square=30.344, df=3, p <.001.

It is interesting to note that the Crown was almost 3 times more likely to contest bail when
an accused youth had 3 factors of legal seriousness versus those youth that had 0 through
2 factors. Just over half (51.6%) of the youth who had 4 or 5 factors of legal seriousness
had their bail contested, and the majority (80%) of youth with 6 or more factors also had

therr bail contested.

Legal Factors:
Principal Charge

Various individual components of the legal index were examined in relation to the
Crown decision. Some of these factors were significant while others were not. For
example, these data reveal that the principal charge before the court was not related to the

Crown’s decision to contest bail (Table 4).
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Table 4

Relationsip between the principal charge before the court and
the Crown decision to contest release of the accused

does Crown contest refease?

no yes Total
principai violence 18 22 40
charge 45.0% 55.0% 100.0%
drugs 11 5 16
68.8% 31.3% 100.0%
b&e 11 8 19
57.9% 42.1% 100.0%
propaycascoe 29 13 42
69.0% 31.0% 100.0%
Tow! 69 48 117

§9.0%

NOTE: Chi-Square = 5.631, df=3, not significant.
(Violence, drugs, b&e) pooled vs. (prop, yoa, ‘other cc’), not significant.

It must be pointed out however, that the principal charge is not an adequate proxy for
understanding the ‘seriousness’ of an offence. There is a great deal of variation within
each of these categories in terms of the actual nature of the offence. For example, within
the category of violence is the charge of ‘assauit’—which can take the form of a shoving
match —or at the other end —an assault with a weapon. Thus the lack of a relationship here
between the Crown decision and the charge category may simply be due to the actual
nature of the offence —not the category it falls within.
Prior Record

While it appears that information about the current charges before the court did
not influence the Crown decision, various kinds of legal information about the youth’s

past, such as prior record, did seem to be related to the Crown’s decision to contest bail.
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Table 5 shows the Crown’s decision to contest bail in relation to whether the accused
youth had a prior record.

Table 5

Relationship between the accused youth having a prior record and
the Crown contesting release

does Crown contest release?
no yes Total

s here a no 2 18 40
priof record? 55.0% 45.0% 100.0%
ves 13 29 42

31.0% 69.0% 100.0%

not 30 1 31

mentioned 96.8% 32% 100.0%

Towl 65 48 113
57.5% 42.5% 100.0%

NOTE: Fisher Exact test (2-tail) p=.044 (no vs. yes) ;
Chi-square = 31.786, df<2, p <.001 (overall -incl not mentioned’s)"

If an accused youth did not have a prior record, the Crown contested release in less than
half (45%) of the cases. However, for those accused youths who did have a record,

more than two-thirds (69%) had their bail contested by the Crown. Having a prior record
then, seems to be one of the legal variables which influences the Crown’s decision to
contest bail, and as already seen in Table 2, the Crown’s decision has a high degree of

influence on the overall outcome of the case.

13 Iu certain cases (see Tables 5 & 7) there were instances when information on the case was ‘not
mentioned’ in court. These were generally matters where the Crown did not contest bail for the youth.
For prior record, in 30 out of 31 cases (97%) where information was ‘not mentioned’, the Crown
consented to release the youth. This was also true for the youth having a history of bail abuse, 55/73 cases
(75.3%), and previous pre-trial detention, 57/81 cases (70.4%). In all likelthood, the cases where
information was ‘not mentioned’ are cases where the Crown has decided not to ‘show cause’ for
detention, and in the interests of efficiency, not all details are read out loud about the case in court.

38



Looking more closely at the effects of prior record reveals that youth who had a
prior record, which included offences that were related to the current charge before the

court, were more likely to have their cases contested by the Crown (Table 6).

Table 6 - Percentage of cases contested by the Crown as a function of the
relationship between prior record and current charges'

Relationship between the current charge and the nature of the prior record

sig.
are priors related? unstated unrelated related
37.5%«(8) 50.0%(12) 90.9%(22) p=.005*
are priors recent? unstated not recent (over I receat (within 1
year) year)
44.4%(9) 62.5%(8) 80%(25) n.s.
do priors include
violence? anastated does not include does include
violemce violence
71.4%(14) 58.3%(12) 75%(16) ns.

® Fisher’s exact test (2-tailed) related vs. unrelated p=.013

A youth with unrelated prior charges had a 50-50 chance of having their bail contested,
but when it was mentioned that the youth’s prior offences were related to the current
allegation before the court, a very high proportion (90.9%) of these cases were contested
by the Crown. This may result from the Crown perceiving the youth to be more likely to
engage in a pattern of offending behaviour specific to the allegation(s) before the court,
which may, in the Crown'’s view, heighten the possibility that the accused youth would not
remain crime free before the trial date.

Thus, prior charges that were related to the current offence may have been seen as

being related to the secondary ground - the protection of the public. However, whether

¥ This title (and the titles of subsequent tables in this thesis) does not intend to imply causality.
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the prior offences were recent (within the last year), or included violence did not relate to

the Crown’s decision (Table 6).

Bail Abuse & Previous Pre-trial Detention

In most of the cases observed, (73/102 or 72%), information on the youth’s
history of bail abuse was not mentioned in the courtroom. As can be seen in Table 7, the
Crown contested release in almost 90% of the cases (26/29) where the issue of bail abuse
was raised, indicating that the Crown only presents this information in court when there is
an intention to contest bail release.

Table 7 - Percentage of cases contested by the Crown as a function of information
on bail abuse or pre-trial detention

yes No not mentioned in sig.
court

does accused have -n0 Vs. Yes ~ .s.
bistory of bail abuse? 100%(10) 84.2%(19) 24.7%(73) -overall including not
mentioned's p<.001*

Has youth previously ~00 VS. Yes = n.s.
been in pre-trial 86.7%(15) 100%(7) 29.6%(81) -overall including not

detention? mentioned’s
p<.001**

NOTE: [f the minimum expected count is less than 5, this information will be noted from here on. The
lowest expected value is indicated in parentheses below.
*] expected value less than 5(4.31)

**2 expected values less than S (2.99)

The same can be seen in relation to previous pre-trial detention where the Crown

contested over 90% of the cases (20/22) when this information was mentioned.

Reverse Onus

Having a reverse onus on a case means that the accused must “show cause” why

he or she should not be detained pending trial, whereas normally the onus is on the Crown

to show cause for detention. A reverse onus condition is created in four kinds of
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circumstances as set out in section 515(6) of the Criminal Code and applies to both youth
and adults. These are:

e where the accused person is charged with committing an indictable offence while
awaiting trial on another indictable offence,

o if the accused is charged with non-compliance with the conditions of her/his previous
release while awaiting trial on any other charge.

o if the accused is charged with an indictable offence and is not normally a resident of
Canada

e if the accused is charged with certain offences under the Controlled Drugs and
Substances Act."

These data show that most of the youths (78/112 or almost 70%) in this sample
had to ‘show cause’ why they should nor be detained, and as Table 8 shows, having a

reverse onus was not significantly related to the Crown’s decision to contest bail release

(using the traditional “.05” standard of statistical significance).

Table 8

Relationship betwaen the onus in the case and the Crown
decision to contest relesse

does Crown contest release?
no yes Total

Whohas  reverse 39 39 78
the onus? 50.0% 50.0% 100.0%
Crown onus 25 9 k2

ornot 73.5% 26.5% 100.0%

Toal 64 48 112
57.1% 42.9% 100.0%

NOTE: Fisher’s exact test (2-tail) p =.056

While only approaching the level of significance, the trend that appears to emerge from

this table is that when there was a clear reverse onus situation the Crown appeared to be
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equally likely to contest or consent to bail, but in other circumstances, such as when the
onus was on the Crown, or when this information was not mentioned in court, the Crown
seemed to be more likely to consent to the release of the youth in this sample of cases
(73.5%). It appears then, that to an extent, the reverse onus condition may serve to *flag’
the case to the Crown as one deserving attention and, often, detention.

In cases where it was mentioned, the most common reason for having a reverse
onus was that the youth was charged with committing an indictable offence while awaiting

trial on another indictable offence (Table 9).'°

Table 9

Retationship between the reason for reverse onus (when mentioned) and the
Crown decision to contest release

does Crown contest release?

no yes Totat

if reverse commit offence while awaiting 22 24 46
onus, why?  trial 47.8% 52.2% 100.0%
breach probation 5 6 1

45.5% 54.5% 100.0%

offence under Controlled 5 1 6

Orugs & Substances Act 83.3% 16.7% 100.0%

Total 2 3 63
50.8% 49.2% 100.0%

NOTE: Chi-square=2.829, df=2, not significant.

Given the large effect that prior record had on the Crown’s decision to contest

release (Table 2), it is important to explore the relationship between the onus in a case and

1 for example, simple possession does not warrant a reverse onus, but trafficking constitutes a reverse
onus situation.

16 Any violation of a condition of release is considered to be an indictable offence. Previous research
suggests that breaches of release conditions account for the majority of reverse onus cases (Gandy 1992).
In this study though, the specific offences leading up to the indictable offence charge were not specified in
court, so all of this was captured under the category of ‘indictable offences’.
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the Crown’s decision, controlling for prior record. Table 10 shows that when the accused
youth did not have a prior record, the Crown contested release in a higher proportion of

cases when it was a reverse onus condition.

Table 10 - Percentage of cases contested by the Crown as a function of prior record

by onus
reverse onus Crown oaus or not sig.
mentioned
prior record 72.4%(29) 66.7%(12) n.s.
no prior record 63%(27) 10%(10) p=.008*

*Fisher’s exact test
However, there was not a significant relationship between the Crown decision to contest
and the onus in the case when the accused youth did have a prior record.

It appears that either having the case identified legally as a reverse onus case or
identifying the case as one where the accused has a record, appears to flag the case as one
worthy of being contested. Having both characteristics does not appear to increase the

likelihood of its being contested over having just one.

Co-accused in the present offence

Looking at the cases where information about a co-accused(s) was mentioned,
shows that in these cases the Crown was equally likely to contest, or consent to bail
release. However, if the youth had a co-accused and the co-accused was present in court,

this was related to the Crown decision to contest bail (Table 11).
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Table 11 -Percentage of cases contested by the Crown as a function of information
about a co-accused(s) in the case

yes no mot mentiomed sgﬁ' 3
does one+ charges -NO VvS. YEs - n.s.
include one+ co- 46.3%(54) 52.5%(40) 9.5%(21) -overall including not
accused(s)? mentioned’s p=.003

are one or more co-

accused(s) preseat? 30.3%(33) 72.2%{ 18) n/a *=007
is one+ co-accused(s)

ao adulit? 50%(8) 40.6%(32) 50%(10) n.s.

*Fisher’s exact test

If a co-accused was in court for the bail hearing, the Crown was less likely to contest
release than if a co-accused was not present. The Crown may see the likelihood of the
accused committing further offences as less probable if a co-accused is either in detention,
and thus incapacitated, or ‘responsible’ enough to be present in the body of the court.
This relates, then, to both the primary and secondary grounds for detention-- that the
accused is responsible enough to show up for the trial, and that further offences are
unlikely to be committed if the accused is released since the co-accused is present.
Identifying a co-accused as an aduit however was not significantly related to the Crown
decision.

Discussion of Legal Factors:

We know that the Crown’s interpretation of a case is very important in the overall
detention decision. As suggested in this section, legal variables seem to influence the
Crown’s decision -- specifically, having a prior record, and having a prior record which
includes offences related to the current offence before the court. Having a co-accused
present for the hearing makes the Crown less likely to contest the release of the accused

youth.



‘Child-like’ vs. ‘Adult-like’ Index

I created another index which included variables such as the youth’s age as well as
their perceived age'’, if they regularly attended school or worked full-time, whether they
lived with parent(s) or if they lived on their own, among other factors (see Appendix C).
My hypothesis was that the Crown might be affected by a youth who ‘looked’ or had
circumstances that made them more ‘child-like’, and vice-versa. The data showed that
there was no such relationship — as there were no significant differences in the Crown
decision between youth who exhibited ‘adult-like qualities’ or “child-like qualities’ and the
rest of the youth in the sample. Again, this may be due to the fact that Crown decision-
making is occurring outside of the actual bail hearing.

Table 12

Relationship between whether the youth had ‘adult’ or ‘chiid-like’ qualities
and the Crown decision to contsest release

does Crown contest release?

no yes Total
How many factors are adult or no 10 5 15
mu‘;':‘ beinga  child-ike 66.7% 33.3% 100.0%
1 childHike 17 13 30
56.7% 43.3% 100.0%
2 child-like 27 12 39
69.2% 30.8% 100.0%
3 or more 15 18 33
child-iike 45.5% 54.5% 100.0%
Total 69 48 117

59.0% 41.0% 100.0%
T S

NOTE: Chi-square = 4.622, df = 3, not significant.
Analyses on the individual factors that are contained in this index also showed

no significant effects.
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Demographic Factors in the Bail Decision
Age

There has been very little research on the effect of age as a factor in decision-
making in youth courts, and what research has been done shows mixed results (Wordes,
Bynum & Corley 1994, Carrington, Moyer and Kopelman 1988, Bookin-Weiner 1984,
Frazier & Bishop 1985). As mentioned before, there was an expectation that the courts
would be inclined towards treating ‘younger’ youths less harshly than their older
counterparts (Kowalski & Caputo 1999). If this were to be the case, it would be
consistent with recent research in developmental psychology which has pointed out that
younger teens differ substantially from older teens and adults in their cognitive capacity,
attitudes and perceptions of risk (Scott & Grisso 1997).

Looking at the question of age in relation to Crown decision-making for bail
hearings shows that there were no differences in the decision of the Crown based upon
which age group the accused youth was in (12-13, 14-15 or 16 & older) (Table 13).

Table 13

Relationship between age group and the Crown decision to
contest release

does Crown contest release?

no yes Totat
agegroup 12813 6 5 1
54.5% 45.5% 100.0%
14&15 20 14 34
58.8% 41.2% 100.0%
16+ 37 29 66
56.1% 43.9% 100.0%
Total 63 48 11
56.8% 43.2% 100.0%

NOTE: Chi-Square =.094, df =2, not significant

'7 As assessed by the researchers in court



A number of other demographic variables, and factors relating to how the youth
‘appeared’ in court were recorded. The results of this analysis show that none of these

details about the youth were related to the Crown decision to contest bail (Table 14).

Table 14 - Percentage of cases where the Crown contested bail release as a function

of demographic and appearance-related factors

sig.
geader male female
43.8%(96) 28.6%(21) n.s.
perceived ethnicity? black other*
51.3%(39) 35.1%02N n.s.
are there ‘adult-like’ yes mo
signs?
60.0%(5) 40.2%(112) n.s.
are there ‘child-like’ no yes
signs?
40.4%(109) 50.0%(8) n.s
how is youth dressed Not dressed up dressed up
for court?
42.0%(100) 35.3%(17) n.s.
does youth have facial yes no
hair? (males only)
38.1%(21) 42.7%(82) ns.
is youth interested in not interested very/moderately
proceedings? interested
56.7%(39) 35.7%(84) p=.054%+
(n.s.)

®the category ‘other’ includes, caucasian, south asian, aboriginal, hispanic or other.

**Fisher’s exact test
Gender:

There was a very small proportion of accused female youths in this sample. These
data do not reveal significant differences in the Crown decision to contest bail based upon

the gender of the accused. And in addition these results show that the perceived ethnicity
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of the accused youth by the researchers was not related to the Crown decision to detain

(Table 14).

How the vouth ‘appeared. in court’

Factors relating to how the youth appeared in court,'® which were subjectively
assessed by the researchers, were not related to the Crown decision (Table 14).
Obviously, one explanation for this is that the majority of decisions made by the Crown
are formulated outside of the bail hearing. Alternatively, they may simply be irrelevant to
the Crown in deciding whether to contest release, or, the youth in these bail hearings did
not stand out remarkably from one another in terms of how they looked, how interested
they were in court, or if they exhibited ‘child-like’ or ‘adult-like’ qualities. Generally, these
youths were quiet in court, and the majority of the accused youths (72%) were observed
by the researchers to be ‘very’ or ‘moderately’ interested in the court proceedings. As
well, most of the youth in court (85.6%) were perceived by the researchers to be ‘dressed-
down’ in court —meaning they were wearing clothes that teenagers generally wear —jeans,
t-shirts, running shoes --as opposed to the remainder (14.4%) that were dressed in a ‘neat-
middle-class’ way or were “‘dressed-up’ for court.

The fact that most of the youth observed in the bail hearings were not ‘dressed up’
for court may be accounted for by the fact that most of these youth (89.8%) were detained
in secure detention after being arrested. The only way for an accused person to change

their clothes for court from what they were wearing when arrested would be if a family

18 such as how was the youth dressed for court; was the youth interested in the proceedings; how old did
the youth look to the researchers, etc.
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member or other supportive person was able to bring a change of clothes to them at their

place of detention.

Adult or Child-like signs:

As also seen in Table 14, in only 5 cases did we find something noteworthy about
the youth as being ‘adult-like’, and in 3 of these 5 cases, the Crown contested release.
Similarly, in only 8 cases did we notice that the accused before the court exhibited
characteristics that might be perceived to be ‘child-like’. Here, the Crown contested half
of these cases.

For the males in these cases, having facial hair was quite rare. [n only 21 cases
(18%) did the youth have any kind of facial hair. Of these cases, 8 (or 38%) were
contested by the Crown. Again, the hypothesis was that more ‘adult-like’ characteristics
(having facial hair) might be related to the decision to detain. Clearly this was not the

case.

Discussion of Demographic and ‘Child-like’ vs. ‘Aduit-like’ factors:

The youth’s appearance in court had little to do with the decisions the Crown was
making. Thus, the Crown’s approach to a case was related more to factors surrounding
the youth’s legal history than present appearances in the bail hearing. In addition, these
data reveal that for the most part the accused youths in this sample were a remarkably
homogeneous group, and thus, even if the Crown was ‘looking’ at these youths in terms
of decision-making, there was little variation which would have made particular youths

stand apart.
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Support Index

In trying to determine how much of a risk an accused youth might pose if released
on bail, the Crown may be likely to assess the youth’s network of support. Such factors
as having a parent or guardian present at the court hearing, having knowledge that the
parent is involved in the youth’s life and is able te supervise, and having a defense lawyer
who provides a case plan for the youth upon release, all speak to the degree to which
others in the youth’s life are able and willing to provide support. The data in this sample
show that there was no significant relationship between the amount of support they had

and the Crown decision to contest release (Table 15).

Table 15

Relationship between the number of factors reiated to support and the
Crown decision to contest release

does Crown contest release?
no yes Total

How many factors are 0 support 18 7 T
mmm? 72.0% 28.0% 100.0%
1-2 support 21 18 39

53.8% 46.2% 100.0%

3 or more 10 23 53

suppont 56.6% 43.4% 100.0%

Total 69 48 117
59.0% 41.0% 100.0%

k.. ---.- - .- .- - 4
NOTE: Chi-square = 2.300, df = 2, not significant.
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Family & School

In the cases observed in this study, at least one parent or parent figure was present
for the bail hearing the majority of the time (72%). However, having a parent present in
court was not significantly related to the Crown decision to contest release (Table 16).

Table 16 - Percentage of cases where Crown contests bail as a function of parental
presence in court, involvement in youths’ life and supervision

yes no sig.
pareat(s) present? 43.9%(82) 37.5%(32) ns.
does court hear that
parent(s) is involved in 44.3%(79) 72.7%(11) ns.
youth’s life?
does court hear that
parent(s) able to 42.9%(56) 70.0%(20) p=.067*
sapervise youth? n.s.

® Fisher’s exact test

Living Arrangements

However, living at home was a significant factor in the Crown’s decision to
contest bail. As Table 17 shows, over two-thirds (69.6%) of youths who did not live at
home had their bail contested by the Crown, while a smaller proportion (37.5%) of youth
who lived at home had their bail contested. This is consistent with previous research which
has shown that youth who were detained were less likely to reside with two parents

(Wordes, Bynum & Corley 1994, Schutt & Dannefer 1988).
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Table 17

Reiationship between the youth living with their parent{s)/guardian(s) and the
Crown decision to contest release

does Crown contest release?

no yes Total

Does the youth live with their no 7 16 2
parent(syguardian(s)? 30.4% 69.6% 100.0%
ves 50 ) 80

62.5% 37.5% 100.0%

not P 2 13

mentioned 84.6% 15.4% 100.0%

Tots 68 48 116

NOTE.: Fier exa l 2-ta p=. (o vs.).

Chi-square = 11.651, df<2, p =.003 (overall including not mentioned’s).
Clearly, whether or not an accused youth lives with a parent is highly related to the
Crown’s decision on whether or not to contest bail. It directly relates to the primary
ground for bail detention, which is to secure the youth’s attendance for trial. Thus, an
accused youth who lives with a parent would be seen to have support sufficien: to ensure
attendance at trial. However, this finding raises issues relating to the treatment of accused
youths who do not have the ability to live at home for various reasons—and the possibility
that detention is being used more frequently for youth who do not live with their parents.
The fundamental problem for researchers on this issue is that the primary ground for
detention—the likelihood of attending trial —directs the court’s attention to the home
situation of the young person (Moyer 1996). But, the use of detention for child welfare
reasons needs to be disentangled from the use of detention to ensure that the youth shows
up for trial --otherwise detention is unjustified (Nasmith 1990, Gandy 1992, Guggenheim

1977).
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School attendance

School attendance was also related to the Crown’s decision in the bail hearings
observed.' Table 18 shows that the Crown contested all of the cases where the youth
was not in school, whereas if a youth attended school regularly, just over two-thirds
(69.4%) had their case contested.

Table 18

Relationship between the youth attending school and the Crown
decision to contest bail

does Crown contest release?
no yes Total

Is the no .00 16 16
m,’; 100.0% 100.0%
yes 11 25 36

306% 69.4% 100.0%

not 57 7 64

mentoned 89.1% 10.9% 100.0%

Towl 68 48 116
58.6% 41.4% 100.0%

NOTE: Fisher’s exact test (2 -tail} p =.012.(no vs.yes).
Chi-square = 58.807, df=2, p<.001 (overall - incl. not mentioned’s).
School attendance, however, was also related to another factor which appears to relate to
the Crown decision — prior record (see Table 5). As Table 19 reveals, there was a
substantial relationship between not attending school regularly, and having a prior record.
A very high proportion (87.5%) of those youth who were not attending school, had a
prior record, whereas, the majority (60%) of youths who were attending school regularly,

did not have a prior record.

19 The variable for the youth being in school was pooled where ‘yes’ included that the youth was in school
‘most of the time’, in ‘summer school’ or ‘yes, was in school’. And ‘no’ included ‘no, not in school’, in
school ‘once in a while’, ‘not registered’, ‘kicked out’ or ‘suspended’.
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Table 19

Relationship between youth attending school and whether or not

youth had a prior record
"is there a prior record?
no yes Total

Is the youth o 2 4 6
in schook? 12.5% 87.5% 100.0%
yes 18 12 30

60.0% 40.0% 100.0%

Towl 20 % 46
435% 56.5% 100.0%

Fisher’s Exact test (2 - tail) p= .002.

However, the relationship between the youth being in school and the Crown decision to
contest release was not significant when controlling for prior record (Table 20). For both
groups -- those youth with and those without a prior record -- the relationship was not
significant, in large part because of the lack of variation in school attendance for those

without a record and in the Crown’s decision for those with a record.

Table 20 - Percentage of cases contested by the Crown as a function of prior record
by youth attending school

youth attends school youth does not attend sig.

school
prior record 91.7%(12) 100%(14) n.s.
oo prior record 77.8%(18) 100%(2) n.s.
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Discussion of Support Factors:

In trying to understand how factors of support relate to the Crown decision, these
data seem to suggest that exhibiting ‘ties to the community’ in the form of attending
school, and ‘ties to the family’ by living with one’s parents are factors that are relevant for
the Crown in determining the risk at youth poses if released. Both address the amount of
supervision a youth has which may mean there is less opportunity to engage in further
offences pending trial. Interestingly, on the issue of support, having a parent present in
court did not impact on the Crown decision--again possibly owing to the fact that the
Crown may be making the decision outside of the bail hearing.

Which factors overall predict the Crown decision on bail release?

To conclude this section, it is important to understand which (if any) of these
factors may provide more predictive ability for the Crown decision than the others. Table
21 provides an ordinary least squares regression®® of the significant factors that related to

the Crown’s decision.

A logistic regression analysis might have been seen as being the most appropriate test for the
predictability of these variables since the dependent variable (does the Crown contest?) is binary.
However, the sample size is too small for logistic regression and thus, ordinary least squares regression
analysis was performed in order to analyze estimated effects of the independent variables. This is also the
case for all regression analyses in this chapter.
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Table 21

Ordinary Least Squares Regrossion analysis representing estimated effects of
independent variables on the Crown’s decision to contost release  °

independent (Constant) 2.170 .351 6.186 .000
Vanables

NOTE: dependent variable: *Crown contest’ (1=no 2=ves)
independent variables: *prior record (1=no/ not mentioned 2=ves)
*live with parent® (1=no 2=yes or not mentioned)
*in school?" (1=no 2= ves or not mentioned)

Of all the factors which were significantly related to the Crown’s decision, both having a
prior record and the youth being in school have independent effects on the likelihood of
the Crown contesting release. If there was a prior record, the Crown was more likely to
contest bail release, and if the youth was said not to be in school, the Crown was also
more likely to contest bail. However, whether a youth lived with parent(s) or not did not

have independent effects on the predictability of the Crown’s decision.

Conclusions: The decision-making process of the Crown:

Clearly, the Crown decision to contest bail in youth court is highly influential in the
overall bail decision (Table 2). It appears from these data then, that the Crown decision is
based on legal factors relating to the youth’s history in the criminal justice system -
specifically - prior record. However, also related to the Crown decision are variables
which speak to the ‘ties’ to the community -- does the youth live with parent(s)/or

guardian(s)? Is the youth attending school regularly? Although, as the regression analysis
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in Table 21 reveals, only the variable of ‘school attendance’ adds significantly to the
predictability of the Crown decision. It could be argued that rather than being strictly
looked at as a tie to the community, school attendance is a variable which relates to the
youthfulness of the offender -- issues of supervision are more important for the younger
offender. This piece of information about the youth’s circumstances would also be known
to the Crown prior to the hearing. The other in-court factors that were tested, however,
(e.g. youth’s demeanour in court) are not related to the Crown decision. One possible
explanation is that Crown decision-making occurs outside of the bail hearing, and since
legal factors are of primary importance, the Crown may not be able to even assess these
in-court factors.

Thus, in bail decision-making for youth, the first critical point seems to lie with the
Crown attorney. When the Crown consents to release or opts not to ‘show cause’, all
accused youths are released, but in the cases where the Crown contests release, it is up to
the justice or judge to determine whether to grant bail or not. It is an examination of the
factors that the justice or judge is responding to that we will turn to next.

Section 1I - Factors affecting the decision to grant bail when the Crown contests

release

Legal Index:

There were 48 cases out of 118 (40.6%) where the Crown contested the release of
the youth. Because the sample size is so small, many of the analyses should be considered
to be suggestive only. An effect would have to be quite large (e.g. seriousness of the
charge) in order to be statistically significant (or even appropriate for the use of inferential

statistics). This is due in part to the fact that some of the events being observed for this
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study occurred quite infrequently. As such, this section examines these relationships, but
as will become apparent, many of these relationships are not statistically significant.

An analysis of the index of legal factors shows that there was not a significant
relationship between legal seriousness and the decision to grant bail for these contested
cases (Table 22).

Table 22

Relationship between the index of ‘legal seriousness’ and the
overall detention decision for only those cases whare the
Crown contested release

Factorsof 0 through 2 1 2 3
legal senous 33.3% 66.7% 100.0%
3 senous 5 4 9

55.6% 44 4% 100.0%

athru 5 12 P 16

serfous 75.0% 25.0% 100.0%

6 or more 17 3 20

serious 85.0% 15.0% 100.0%

Toal 35 13 48
72.9% 27.1% 100.0%

Chi-square=5.268, df=3, not significant.

However, while the relationship was not statistically significant, it appears that the
tendency is still in the same direction as seen in Section I with the Crown. With more
factors of legal seriousness, there appeared to be a greater likelihood that an accused

youth would be denied bail.

58



Legal Factors
Principal Charge

Table 23 shows the relationship between categories of the principal charge and the
decision to grant bail for the 48 contested cases. This table suggests that there was a
relationship between the allegations before the court in the cases that the Crown was
contesting and the outcome. It must again be noted however, that the principal charge is
not an adequate proxy for the actual seriousness of the charge. However, by grouping
the category of these offences in order to get some insight into how charges may affect
decision-making shows that bail was more likely to be denied in cases that included
violence, drugs or break & enter even though at the time of the bail hearing these are
allegations before the court. The large majority (82.9%) of cases, which included
potentially more serious kinds of offences, were not granted bail.

Table 23

Relationship between the principal charge before the court and
the decision to grant ball as a function of those casss where the
Crown contested relesse

k- ___ - —.- "~ -~ —
was bail granted?

no yes Total
prinGipal | violence 19 3 2
charge 86.4% 13.6% 100.0%
drugs 4 1 5
80.0% 20.0% 100.0%
b&e 6 2 8
75.0% 25.0% 100.0%
Prop&ycadooe 5 7 13
462% 53.8% 100.0%
Tol 35 13 48
72.9% 27.1% 100.0%

k-
Chi-square=6.874, df=3, n.s. (overall)
Statistics for categories of charges pooled ‘violence, drugs, b&e’ vs. “property, yoa &
‘other cc’’; Fisher’s exact test (2-tail) p=.024
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One might expect that the cases with more serious charges may also be cases where the
youth has prior convictions. When controlling for the effects of prior record, Table 24
shows that when a youth did not have a prior record, they were still more likely to be
detained if the offence they committed was of a serious nature. The same relationship did

not hold for those youth with a prior record, though it was in the same direction.

Table 24 - Percentage of cases denied bail as a function of prior record by the
category of principal charge(s) before the court for cases where the Crown contested

bail
‘less serious’ charges ‘more serious’ charges sig.
property, YOA, other CC violence, drw?, b&e
prior record 62.5%(8) 85.7%(21) n.s.
mo prior record 20.0%(5) 76.9%(13) p=.047*

*Fisher’s exact test

Prior Record

While prior record was highly influential in predicting Crown decision-making, it
was not related significantly to the decision to grant bail in the cases where the Crown
contested release. However the direction in Table 25 suggests that a youth with a prior

record may have a higher likelihood of being denied bail than a youth with no prior record.



Table 25 - Percentage of cases where bail was denied as function of prior record
information for only those cases where the Crown contested release

sip.
does youth have a unstated no yes
prior record?
n/a 61.1%(18) 79.3%(29) n.s.
are priors related? unstated unrelated related
66.7%(3) 66.7%(4) 85.0%(20) n.s.
are priors recent? unstated not recent (over 1 recent (within 1
year) year)
75.0%(4) 60.0%(5) 85.0%(20) n.s.
do priors include unstated does not include does include
violence? violence violence
60.0%(10) 100%(7) 83.3%(12) n.s.

There were also no significant relationships between information about the nature of the
prior record and the overall bail decision. However, in a similar pattern to the Crown’s
decision-making seen in Section I, there seems to have been a higher likelihood of having
bail denied when the prior record had offences that were related to the current charge or
that were recent. However, having prior offences that included violence was not in the

same direction as with the Crown.

History of bail abuse & previous pre-trial detention

While not statistically significant, the trend that appears to emerge from Table 26 is
that the courts were slightly more inclined to deny bail in cases where information on bail
abuse or previous pre-trial detention was raised in court versus it not being raised —or
where the court heard that the youth was not in either of these conditions previously. This
is consistent with recommendations of the Crown — who only raised these issues in the

cases where release was contested.
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Table 26 - Percentage of cases denied bail as a function of information on bail abuse
or pre-trial detention for only those cases where the Crown contested release

Yes no not mentioned in sig.
court
does accused have
history of bail abuse? 90.0%(10) 68.8%(16) 66.7%(18) n.s.
has youth previoasly
been in pre-trial 84.6%(13) 71.4%(T 66.7%(240 n.s.
detention?
Reverse Onus

The relationship between the onus in the case and the decision to grant bail for the

cases where the Crown contested was not statistically significant (Table 27).

Table 27

Relationship between the cnus in the case and the decision to
grant ball for only those cases where the Crown contested

release
was bail granted?
no yes Total
Who has reverse 27 12 39
the onus? 69.2% 30.8% 100.0%
Crown onus 8 1 9
or nat 88.9% 11.1% 100.0%
Towl 35 13 8
72.9% 27.1% 100.0%

Chi-square (cotrected)=.609, df=1, not significant.

Co-accused in the present offence
Having a co-accused was also not a significant factor in the court’s overall

decision, nor was the relationship between a co-accused being present in the courtroom

and the court’s decision on bail in cases contested by the Crown. Even having an adult

co-accused appeared not to impact decisions in contested cases (Table 28).
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Table 28 -Percentage of cases denied bail as a function of information about a co-

accused(s) in the case for only those cases where the Crown contested release

yes no not mentioned sig.

does one+ charges
inclade one+ co- 80.0%(25) 66.7%(21) wa ns

accused(s)?

are ome or more co-

accused(s) prue!t? 90.0%(10) 76.9%(13) n/a n.s
is one+ co-accused(s)

an adalt? 100%(4) 84.6%(13) 40.0%(5) n.s

‘Child-like’ vs. ‘Adult-like’ Index

There was no relationship between the index of ‘child-like’ or “adult-like’ factors

and the court’s decision on bail for the cases where the Crown had already contested

release perhaps because these factors occurred too infrequently.

Table 29 — Relationship between youth having ‘adult’ or ‘child-like’ qualities and
the decision to grant bail for only those cases where the Crown contested bail

was bail ted?
no yes total
How many adult or 0 child 4 1 5
factors are 80.0% 20.0% 100.0%
associated with | 1 child-like 9 4 13
being a child or 69.2% 30.8% 100.0%
adult? 2 child-like 8 4 12
66.7% 33.3% 100.0%
3+ child-like 14 4 18
77.8% 22.2% 100.0%
Total 35 13 48
72.9% 27.1% 100.0%

Chi-square=.669, df=3, not significant.
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Demographic Factors in the Bail Decision
Age

The courts did not appear to be influenced by the age group that the youth was in
when making a determination about bail release. Similar to the Crown, each age group

appeared to be equally likely to be granted or denied bail.

Table 30

Relationship between the age group of the accused youth and
the decision to grant bail for only those cases where the Crown

bail granted”?

no yes Total
age group 12813 3 2 5
60.0% 40.0% 100.0%
14815 1 3 14
78.6% 21.4% 100.0%
16+ 21 8 29
72.4% 27.6% 100.0%
Total 35 13 48
72.9% 27.1% 100.0%

k- - __ 3
NOTE: Chi-square=.653, df=2, not significant.



Other Demographic & Appearance Related Factors:

Table 31 - Percentage of cases where bail was denied as a function of demographic
and appearance-related factors for only cases where the Crown contested release

sig.
gender male female
73.8%(42) 66.7%(6) n.s.
perceived ethnicity? black other
75.0%(20) 70.4%(27) n.s.
‘adult-like’ signs? yes no
n.s.
66.7%(3) 73.3%(45)
‘child-like’ sigms? no yes
79.5%(44) 0%(4) p=.004*
bow is youth dressed for not dressed dressed up
court? up
76.2%(42) 50.0%(6) n.s.
does youth have facial yes no
hair? (males only)
75.0%«(8) 74.3%(35) n.s.
is youth interested in not very/moderately
proceedings? interested interested
76.5%(17) 70.0%(30) n.s.

*Fisher’s exact test

With the exception of clearly exhibiting child-like characteristics in court, all of
these demographic and *appearance related’ factors are statistically non significant. What
seems to be the case is that if the Crown has contested release -- as in all of these cases --
the majority are denied bail by the court as well.

In terms of the effects of ‘youthfulness’ in court, as Table 31 suggests, in only 3 of
the 48 contested cases did the youth exhibit ‘adult-like’ signs. Hence, no inferences can

be made about possible effects. Interestingly though, there was a significant relationship
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between the youth exhibiting ‘child-like’ signs and the court decision in the 48 contested

cases. In all 4 cases where the youth exhibited ‘child-like’ signs, bail was granted.”'

Support Index

There was not a significant relationship between the number of factors associated
with support that a youth had and the court’s decision to grant bail but the trend was in

the direction of bail being more likely granted in cases with a higher number of factors

indicating support.
Table 32
Relationship betweon the number of factors related to support and the decision to
grant bail for only those cases where the Crown contested release
was bail granted?

no yes Total
How many factors of support are 0 support 7 .00 7
associated with this youth? 100.0% 100.0%
1-2 suppon 14 4 18
77.8% 222% 100.0%
3 or more 14 9 23
support 60.9% 39.1% 100.0%
Total 35 13 48
72.9% 271% 100.0%

Chi-square=4.506, df=2, not sig.

2! The 4 child-like signs were (1) the youth looked very young to the researcher (2) the youth raised his
hand in court to speak (3) the youth was crying and telling his mother he wouldn’t make her come back to
court for him again (4) the youth was crying during the hearing.
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Parental support
While not statistically significant, it appears that the courts were more likely to

deny bail when a parent/guardian was not present in court (Table 33). This same pattern

was true for the Crown decision to contest release (see Table 16).

Table 33 - Percentage of cases where bail was denied as a function of parental
presence in court & supervision for only cases where the Crown contested release

yes no si.
parent(s) presemt? 69.4%(36) 83.3%(12) n.s.
does court hear that parent(s) is
involved in youth's life? 68.6%(35) 75.0%(8) n.s.
does court hear that parest(s) able
to supervise youth? 66.6%(24) 78.6%(14) n.s.

Living arrangements & School
Living with a parent was significantly related to the Crown decision to contest. As

shown in Section I, the Crown was more likely to contest release if the youth was not
living with their parent or guardian. While not significant in these 48 contested cases, the
same kind of trend emerges as with the Crown decision. As seen in Table 34, in 14 out of
16 (87.5%) cases where the youth did not live with their parent or guardian, the justice or

judge denied bail.

67



Table 34 - Percentage of cases where bail was denied as a function of living
arrangements & school for cases where the Crown contested release

yes no not mentioned sis.
does this youth live with
gnnssggnnlin(s)? 66.7%(30) 87.5%(16) 50.0%(2) n.s.
is this youth in school? 64.0%(25) 81.3%(16) 85.7°%(™) n.s.

Similarly, attending school was related to the decision to contest bail. The Crown
contested all of the youth who were not attending school. Of those cases where the youth
was not in school, most (81.3%) were denied bail. While not statistically significant, it
appears that the courts may also be looking at school attendance in determining bail
release decisions for the 48 cases contested by the Crown.

Discussion

With the exception of the category of the ‘seriousness’ of the charge and “child-
like’ factors, all of the relationships in this section were not significantly related to the
decision to grant bail for cases that were contested by the Crown. However, for the most
part, the trends were in the same direction as the Crown in Section I. This suggests that
after the Crown filters out cases by consenting to their release, the courts decide on the
contested cases by looking at many of the same factors as the Crown did in determining
bail. However, beyond these factors, the courts seem to be influenced by the category of
the charge --even when the youth does not have a prior record.

As well, the courts may be somewhat influenced by youth that exhibit ‘child-like’
characteristics in the courtroom, perhaps responding to the youthfulness of an accused
youth at the time of their hearing. However, only in these very rare situations were the

courts responding to ‘child-like’ factors.
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Given that “child-like’ factors and the principal charge are significantly related to
the bail decision in contested cases, it is useful to determine which of these factors resuits

in a higher level of predictability for the decision to grant bail after the Crown has

contested.
Table 35
Ordinary Least Squares Regression analysis representing estimated effects of
independent variables on decision to grant bail in Crown contested cases  °*
standardized
unstandardized coefficients coefficents
B Std. Error Beta t Sig.
Independent (Constant) 1.004 330 3.040 004
Variables .
principal
-297 123 -297 -2.409 .020
charge
child-like'
Signs in court 121 .198 449 3634 .001

4 Dependent Vanabie: was bal granted?

NOTE: dependent variable *was bail granted’ (1=no 2=yes)
Indep. variables: *princ, charge’ (1=not serious-property, voa, other cc 2=serious-violence, drugs. b&e)
*child-like’ signs (1=no 2=yes-child-like characteristics)

Table 35 suggests that both the seriousness of the principal charge before the court and
the presence of ‘child-like’ signs in the court hearing independently predict the likelilhood
of being granted bail in cases which were contested by the Crown attorney. If the charge
was less serious, the courts were more likely to grant bail, and in the very few cases in
which the youth exhibited signs that appeared to be ‘child-like’ the courts allowed the
youth to be released before trial.
Section III - The overall detention decision
Legal Index:

Tuming now to the overall detention decision which is presumably a combination

of the Crown’s decision and the court’s decision on contested cases, it appears that the



presence of factors of ‘legal seriousness’ as defined in Appendix C were related
significantly to the overall decision to grant bail.

Table 36

Relationship between the index of 'legal sericusness’ and the
decision to grant bail

Factors of 0 through 2 1 28 29

:"’m senous 34% 96.6% 100.0%
3 serious 5 28 33

15.2% 84.8% 100.0%

4thru 5 12 19 31

sefious 38.7% 61.3% 100.0%

6 or more 17 8 25

senous 66.0% 32.0% 100.0%

Total 35 83 118

29.7% 70.3% 100.0%
S N

NOTE: Chi-square=31.711, df=3, p<.001
As factors of legal seriousness increased, so too did the probability that the accused would
be denied bail. As Table 36 shows, almost all (96.6%) of the youth with between 0 and 2
factors of legal seriousness were granted bail. As factors of legal seriousness increase,
there is a dramatic decline in the probability of being granted bail —where youth who had 6
or more factors of legal seriousness were granted bail in only about one-third (32%) of the

cases.
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Principal Charge
The overall detention decision was related to the principal charge (Table 37).

Table 37

Relationship between the principal charge before the court and
the overall decision to grant bail

no yes Total
princpal _ violence 19 2 T
charge 46.3% 53.7% 100.0%
drugs 4 12 16
25.0% 75.0% 100.0%
bde 3 13 19
31.6% 68.4% 100.0%
prop&yocadcce 6 36 42
14.3% 85.7% 100.0%
Towal 35 83 118
29.7% 70.3% 100.0%

NOTE: Chi-square=10.427, df=3, p=.015, | minimum expected value less than 5(4.75).
Pooling “serious’ cases (violence, drugs, b&e) vs. ‘less serious’ cases (property, yoa,
other cc); Fisher’s exact test p=.007

Keeping in mind that the principal charge serves as only a broad index in understanding
the ‘seriousness of the charge’, Table 37 shows that a higher proportion (46.3%) of those
alleged to have committed offences that included violence were detained. It appears that
the courts are also detaining almost one-third (31.6%) of those youths accused to have
committed the offence of break and enter, whereas few of those charged with a drug

offence (25%) or other property offence (14.3%) were denied bail.
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Prior Record
Consistent with previous research (Gandy 1992; Carrington er al 1988; Bookin-
Weiner 1984)%, this study also found a significant relationship between prior record and

the overall decision to detain.

Table 38 - Percentage of cases where bail was denied as a function of the
relationship between prior record and current charges

sig.
is there a prior mot mentioned no yes
record?
p=.015* (no vs. y)
3.2%(31) 27.5%(40) 54.8%(42) p<.001 (overall
including not
mentioned’s)**
are priors related? unstated aonrelated related
25.0%(8) 33.3%(12) 77.3%(22) p=.025%(related vs.
unrelated)
p=.008 (overall)***
are priors receat? unstated mot receat (over 1 recent (within 1
year) year)
33.3%(9) 37.5%(8) 68.0%(25) n.s.
do priors include
violence? anstated does not include does include
violence violence
42.9%(14) 58.3%(12) 62.5%(16) n.s.

*Fisher’s exact test
** 2 expected values less than 5(1.48)
*%*2 expected values less than 5(3.62)

Table 38 shows that youth with a prior record were more likely to be denied bail than
those without. As well, having a prior record which included offences related to the
current charges before the court was also related to the overall bail decision.

If the prior record was identified as being related to the current charge(s) before the court,

in most cases (77.3%), bail was denied. However, if this information was not stated in
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court or if it came out in court that the prior record was not related to the current

charge(s), there was a greater likelihood that bail would be granted.

Bail Abuse & Previous Pre-trial Detention:

As mentioned in Section I, in most (72%) of the cases observed, information about
the youth’s history of bail abuse was not mentioned. However, the Crown contested most
(90%) of the cases where information on bail abuse was mentioned. As Table 39 shows,
when the issue of bail abuse was raised, the youth was detained in 20 of the 29 cases
(69%), irrespective if the information indicated that the youth did not have a history of bail
abuse. This finding of course is solely a reflection of whether the Crown contested
release. When the Crown did not contest release, information was typically ‘not

mentioned’.

Table 39 - Percentage of cases where bail was denied as a function of information on
bail abuse or pre-trial detention

yes no ot meationed in sig.
court

does accused have -no Vs. yes - LS.
history of bail abuse? 90.0%(10) 57.9%(19) 16.4%(73) -overall including not
mentioned’s p<.001°®

kas youth previoasly -NO VS, Y€Ss - NS,
been in pre-trial 73.3%(15) 71.4%(7) 19.8%(81) -overall including not

detention? mentioned's
p<.001**

* | expected value less than 5(3.14)
** 3 expected values less than 5(2.17)

The same situation is true for information about previous pre-trial detention. Out of the
22 cases where the Crown mentioned information on the youth’s record of previous pre-

trial detention, the large majority (73.3%) of these were denied bail.

2 Frazier & Bishop (1985) did not find prior record to be related to the detention decision
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Reverse Onus

As reported in Section I, the relationship between the onus in the case and the
Crown decision was approaching significance. For the Crown - it appeared that where
there was clear reverse onus in a case, the Crown was equally likely to contest or consent
to bail release. But, if the case was a Crown onus or when information about the onus
was not mentioned in court, the Crown seemed more likely to consent to release the
youth. For the overall decision to grant bail, there was no relationship between the onus
and the decision to grant bail (Table 40).

Table 40

Relationship between the onus in the caaa and the decision to
grant bail

o
was bail granted?

no yes Total
Who has reverse 27 51 78
the onus? 34.6% 65.4% 100.0%
Crown onus 8 26 34
or not 23.5% 76.5% 100.0%
Total 35 77 112
31.3% 68.8% 100.0%

k4
NOTE: Chi-square(corrected)=.888, df=1, not significant.

Co-accused(s)

When the issue of having a co-accused(s) was raised in the bail hearing, it did not
seem to influence the decision to grant bail. As Table 41 shows, a youth with or without a
co-accused was equally likely to have their bail granted or denied. As well, the presence or
absence of a co-accused in the courtroom for the bail hearing was not related to the

court’s decision, nor was the information that a co-accused(s) was an adulit.
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Table 41 -Percentage of cases where bail was denied as a function of information
about a co-accused(s) in the case

yes no not mentioned _sig.
does one+ charges no vs. yes (n.s.)
include one+ co- 37.0%(54) 35.0%(40) 4.8%(21) p~.018 (overall
accused(s)? including not
mentioned’s)
are one or more co-
accused(s) preseat? 27.3%(33) 55.6%(18) n/a n.s.
is ome+ co~accused(s)
an adult? 50.0%(8) 34.4%(32) 20.0%(10) In.s.

‘Child-like’ vs. ‘Adult-like’ Index
The index created to look at ‘child’ and ‘adult’ like factors (see Appendix B), did
not show a significant relationship with the final bail decision.

Table 42

Relationship between whether the youth had ‘adult’ or ‘child-like’ qualities
and the decision to grant bail

was bail granted?

no yes Total

How many factors are adult or no 4 12 16

associated withbeinga  child-fike 25.0% 75.0% 100.0%
child or adult?

1 child-like 9 21 30

30.0% 70.0% 100.0%

2 child-ike 8 31 39

205% 79.5% 100.0%

3 or more 14 19 33

chila-like 42.4% 57.6% 100.0%

Total 35 83 118

20.7% 70.3% 100.0%

NOTE: Chi-square=4.309, df=3, not significant.

As Section I showed there was also no relationship between the Crown decision to contest
bail and the presence of ‘child’ or ‘adult-like’ factors. It was hypothesized that one of the
reasons that these factors did not influence the Crown is because much of Crown decision-

making occurs outside of the actual bail hearing. However, the justice of the peace or
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judge does see the young person before the court in the bail hearing, and as Section I1
showed, there was a relationship between being ‘child-like’ in court and the detention
decision—where all youth deemed to be “child-like’ were released in the cases contested
by the Crown. However, the infrequency of the occurrence of these signs may account for

their lack of an overall impact.

Demographic Factors in the Bail Decision:
Age

As with the Crown’s decision, there were no differences in the detention decision
based upon which age group the accused youth was in. This finding is consistent with
previous research (Carrington, Moyer and Kopelman 1988; Bookin-Weiner 1984; Frazier

& Bishop 1985).%

Table 43

Relationship between age group and the decision to grant bail

was bail granted?

no yes Total

age group 12813 3 8 11
27.3% 72.7% 100.0%

14815 11 23 34

32.4% 67.6% 100.0%

16+ 21 46 67

31.3% 68.7% 100.0%

Total 35 77 112
31.3% 68.8% 100.0%

NOTE: Chi-square =.101 df=2, not significant.
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Other demographic and ‘appearance related’ factors

Table 44 - Percentage of cases where bail was denied as a function of demographic
and appearance-related factors

si_g.
gender male female
32.0%(97) 19.0%(21) n.s.
perceived ethnicity? black other
38.5%(39) 24.4%(78) n.s.
are there ‘adult-like’ yes a0
signs?
40.0%(5) 29.2%(113) n.s.
are there ‘child-like’ no yes
signs?
31.8%(110) 0%(8) ns.
how is youth dressed for not dressed up dressed up
coart?
31.7%(101) 17.6%(17) n.s
Does youth have facial yes ao
hair? (males only)
27.3%(22) 31.7%(82) n.s.
is youth imterested in not interested very/moderately
proceedings? interested
43.3%(30) 24.7%(85) p=.065*
(n.s.)

*Fisher’s exact test

None of these demographic and appearance related factors actually related to the outcome
of the case. Some of this is likely because there was so little variation on some of these
factors.

All of the 8 youths who exhibited ‘child-like’ signs were granted bail but this was
not statistically significant. Most (86%) of the youths in this sample were not dressed up

for court. However, this did not significantly impact the detention decision.

¥ Wordes, Bynum & Corley (1994) found a relationship between age and the detention decision
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There was a small proportion (21% or 22/104) of youths in the sample that had
facial hair. However, this characteristic did not significantly relate to the detention
decision.

Discussion of Demographic and ‘Child-like’ vs. ‘Adult-like’ factors

Again, given that differences among youth appearing at bail hearings were so
small, the influence of the ‘appearance’ of the youth was not statistically relevant in the
overall detention decision. Thus, there was very little in the way of ‘constructing’ the
youth in the bail hearing —most of the information presented was in relation to strictly legal
factors.

Support Index

The index which examined factors associated with support (Appendix B), was not

significantly related to the detention decision.

Table 45

Relationship between the number of factors related to support and the
decision to grant bail

L
was bail granted?

no yes Tota!
How many factors are 0 support 7 18 25
m ;g‘ routh? 28.0% 72.0% 100.0%
1-2 support 14 26 40
35.0% 65.0% 100.0%
3 or more 14 39 53
support 26.4% 736% 100.0%
Total 35 83 118
29.7% 70.3% 100.0%

- - - - - _-- - - - _______J
NOTE: Chi-square = .847, df<2, not significant.
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Parental support

The presence of a parent in court was not related to the overall bail decision.

Table 46 - Percentage of cases where bail was denied as a function of parental
presence in court & supervision

yes no sig
parent(s) preseat? 30.1%(83) 31.3%(32) n.s.
does court hear that
parent(s) is involved in 30.0%(80) 54.5%(11) n.s.
youth’s life?
does court hear that
pareat(s) able to 28.6%(56) 55.0%(2) p=.055* (n.s.)
supervise youth?

*Fisher’s exact test

Living Arrangements & School

However, Table 47 shows that living at home was a factor taken into account in
deciding whether or not to detain the accused youth, a finding similar to that presented in

Section I with respect to the Crown’s decision.

Table 47
Relationship between the youth living with their parent(s)/guardian(s) and the
decision to grant bail
_WW
no yes Total
Does this youth live with their no 14 9 23
parent(sjguardian(s)? 60.9% 39.1% 100.0%
yes 20 61 81
24.7% 75.3% 100.0%
not 1 12 13
mentioned 7.7% 92.3% 100.0%
Total 35 82 117
29.9% 70.1% 100.0%

NOTE: Fisher’s exact test (2-tail) p=.002 (no vs. yes).
Chi-square=14.628, df=2, p=.001 (overall including not mentioned’s);

1 expected value less than S (3.89).



A very large proportion (75.3%) of youths who lived with their parent(s) were granted
bail release, while just over one-third (39.1%) of youths who did not live with their
parents were released on bail.
School attendance

Being in school was also related to the detention decision. For those accused
youths who attended school regularly, just over half (55.6%) were granted bail. However,
not being in school meant that detention was ailmost certain, with only 18.8% of youth
being released.

Table 48

Relationship between the youth attending school and the decision
to grant bail

was bail granted?

no yes Total

Is the no 13 3 16
m: 81.3% 18.8% 100.0%
yes 16 20 36

44.4% 556% 100.0%

not 6 59 65

mentioned 9.2% 90.8% 100.0%

Total , 35 82 17
29.9% 70.1% 100.0%

NOTE: Fisher’s exact test (2-tail) p=.017 (no vs. yes).
Chi-square=37.000, df=2, p>.001 (overall inciuding not mentioned’s);
1 expected count less than 5(4.79).

Similar to the Crown decision then, the overall detention decision was related to
factors which were connected to the ties in the community for the youth—Iliving at home

and attending school.
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Conclusions Section III:

The overall bail decision, then, is one which encapsulates both the Crown decision
and the court’s decision on contested cases. In order to see which of the variables
significantly predicts this decision, Table 49 presents an ordinary least squares regression

analysis.

Table 49

Ordinary Least Squares Regression analysis representing estimated effects of independent
variabiles on the likelihood of bail being granted *

standardized
unstandardized coefficients coefficients
B Std. Enror Beta t Sig.
Independent {Constant) 2.587 286 9.048 .000
Variables principal charge -155 058 -158 .2.692 008
prior necord -6.641E-02 065 -.069 -1.026 307
does youth
live with 134 071 117 1.890 .061
parent(s)?
in school? 5.961E-02 092 .045 649 518
does Crown
" -632 .065 -674 -9.716 .000

-~ —
& Dependent vanabie: was ball granted?

NOTE: dependent variable ‘bail granted” (1=no 2=yes)
independent variables:
*principal charge’ (1="not-serious’ -property. voa. other cc 2="serious" -violence, drugs, b&e)
*prior record” (1=no or not mentioned 2=yes)
*does youth live with parent(s)’ (1= no 2=yes or not mentioned)
*is youth in school’ (1=no 2=yes or not mentioned)
*does Crown contest?' (1=no 2=ves)

**cases where information was ‘not mentioned’ appeared to be associated with cases in which the Crown was not
contesting release, and therefore where the information was not read aloud in court.

Looking at Table 49 shows that, not surprisingly, the Crown’s decision is strongly and
independently related to the decision to grant bail. If the Crown did not contest, bail was
likely to be granted. The seriousness of the principal charge before the court also had
independent effects on the overall bail decision. If the charge was not as serious (minor

property offences, ‘other Criminal Code’ & YOA offences), the courts were more likely to
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release the youth. The variable describing if the youth lived with parent(s) was
approaching significance (p=.061).

Thus, to summarize the variables relating to bail decision-making in youth court, it
appears that the Crown’s decision (which was independently predicted by the youth
having a prior record and regularly attending school) was most influential on the outcome
of the case. If the Crown consented to release, all youths were released on bail. In those
cases where the Crown contested release (n=48), the variables that predicted the court’s
decision were the seriousness of the charge and the presence of ‘child-like’ factors (in a
small number of cases, n=4). The end result of these decisions was the overall bail
decision, which was independently predicted by the Crown's decision (based on prior
record and school) and the seriousness of the principal charge before the court. In
addition, living at home appears to be positively associated with being granted bail.

Thus, key court decision makers (Crown attorney, Justice of the Peace or Judge)
are factoring in a number of different issues in determining bail eligibility, which relate to
the youth’s criminal past and their present social circumstances. These are; legal variables
(principal charge and prior record) which relate to the secondary ground for bail detention
(protection of society); and variables which may show ties to the community (being in
school and living with parents) which presumably relate to the primary ground for
detention (attending trial). Attending school and living with parents may also be
interpreted as ‘youthful’ characteristics, which are associated with a conventional
upbringing. In addition to these variables, rare cases of ‘child-like’ behaviour in court had

independent effects on the court’s decision for cases contested by the Crown.
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Section IV: Conditions of Release

While being ‘youthful’ does not seem to benefit an accused, except in a small
number of cases where the youth acts ‘child-like’ in court, it appears that age does come
into play in the kinds of conditions that are placed upon youth who are released on bail.
Many of the conditions placed on these individuals appear to be connected to their age.

In this sample, 81 (68.6%) youths were released on bail. Out of 81, all were given
conditions of release. In examining whether there was a connection between the age of
the youth and the kind of condition placed on the bail release order, these data show that
‘younger’ youths (those aged 12-15) were more likely to be given conditions such as a
curfew order, or an order to reside with a particular person.

Table 50

Reiationship between the age group of the youth and the
liketihood of having a curfew as part of a bail release condition

Curfew
no yes Total

age group 1215 1 16 27
40.7% §59.3% 100.0%

16+ 30 15 45

66.7% 33.3% 100.0%

Total 41 31 72
56.9% 43.1% 100.0%

Note: Fisher’s exact test (2-tail) p=.049

When controlling for the youth’s prior record, for those youth without a prior record,
there were significant differences between groups, where higher proportions of the

younger group were given curfew conditions (Table 51).
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Table 51 - Percentage of cases given curfew as a bail condition as a function of prior
record by age group

a2 up
12-15 years 16+ sig.
prior record 66.7%(3) 38.5%(13) n.s.
no prior record or mot 58.3%(24) 29.6%(27) p=051* (n.s.)
mentioned

*Fisher’s exact test

For the few youth who were granted bail and who did have a prior record, there were no
significant differences between age groups in the likelihood of being given a curfew or not.
This may be partially explained by the low numbers of youth who fell into this category.

The other condition of bail that seemed to be related to the youth’s age is the order
to ‘reside’ with a particular person until the trial.

Table 52

Relationship between the age group of the youth and the
likelihood of being given a reside order as part of a release

age group  12-15 4 23 27
14.8% 85.2% 100.0%

16+ 22 23 45

48.9% 51.1% 100.0%

Total 2 46 72
36.1% 63.9% 100.0%

NOTE: Fisher’s exact test (2-tail) p=.005

As Table 52 reveals, the majority (85.2%) of the younger age group who were released

were given reside orders, compared to just over half (51.1%) of the older group.



Controlling for prior record, Table 53 shows that even for those youth without a
prior record, the younger group was still more likely to receive a reside order as part of
their release conditions. However, for youth with a prior record, there were no significant
differences between groups, but again, the number of youth with a prior record that fell
into this category was quite small (n=21).

Table 53 - Percentage of cases given a reside order as a bail condition as a function
of prior record by age group

e p
12-15 years 16+ Sig.
prior record 100%(3) 69.2%(13) n.s.
no prior record or not 83.3%(24) 48.1%((27) p=.018*
mentioned

*Fisher’s exact test

The potential for supervision, by way of curfews or reside orders, seems to be
more of a concern for ‘younger’ youths. Therefore, it seems that rather than age being a
construct of leniency or harshness by the courts, the court’s concern themselves with age

in relation to the level of supervision that ‘younger’ youths have available to them.
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What kinds of conditions were generally placed on the youth in this sample?

Table 54- The most frequently placed conditions on the 81 youth granted bail

Bail coadition oumber %
/81
reside with...surety, parent, etc.. 51 62.9%
obey hoase rules 46 56.7%
no keeping company of...co-accused, victims, etc.. 46 56.0%
curfew 34 41.9%
oot in possession of....weapous.. non-medicaily 29 35.8%
prescribed drugs

boundary restrictions 26 32.0%
attead school 18 22.2%
bouse arrest 1S 18.5%
obtain counselling 10 12.3%

Of these conditions, some were distinctly related to issues of the control and
supervision of the youth, For example, ‘obeying the rules of the house’ was given in the
majority (56.7%) of the cases. The courts are presumably attempting to empower
parent(s) or parent-figure(s) to be able to control youths at home, thereby assuring that
there is some form of supervision on them until the trial date. Similarly, reside orders
fulfill the court’s concern that the youth is accounted for by a parent or someone in
authority uniil the next court appearance. As well, the condition of attending school
everyday may satisfy the court that the youth is under the supervision of school officials,
however, one of the issues that may arise from this kind of condition is the potential that
the influence of peers or other circumstances at school may have lead to the alleged

charges in the first place.



Conclusions:

Bail hearings have been characterized as the “...undeveloped third world of
criminal law” (Nasmith 1990). Each detention decision exposes deep conflicts between a
deliberate system of justice, and the pressure to respond immediately to threats to the
social order (Miller & Guggenheim 1990).

The detention of youths accused of offences even further exacerbates the
seriousness of this stage in the criminal process. Statistics from 1993-94 show that on
average, in the majority of the provinces of Canada, at least one in five young persons held
in custody on any given day are in detention, not serving a court-imposed sentence
(Moyer 1996). Clearly, many young people are unable to convince the courts that they
should be released on bail. This is not surprising since the grounds for detention put
young people at a severe disadvantage compared with adults, since they are dependent on
others to prove to the court that they will attend trial and not commit further offences. As
stated by Bookin-Weiner “..most juveniles must rely on their parents for food and shelter.
They have neither the financial or legal ability to guarantee their own appearance..juveniles
dependence on their families is a key element of their social and legal lives” (Bookin-
Weiner 1984).

However, the Young Offenders Act guarantees that the special needs of youth will
be upheld in the criminal process because of their age. Despite this recognition, this study
has highlighted the fact that the special status afforded to young people under the Young
Offenders Act does not play into the decisions made in youth court bail hearings. Indeed,
provisions of the Young Offenders Act which have been written to protect young people in

pre-trial detention hearings (such as the ‘Responsible Person’ provision S. 7.1) are not
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even raised in court. Instead, legal variables account for much of the decision-making in
youth court bail hearings (such as prior record and the ‘seriousness’ of the offence as
examined through the principal charge). To a lesser extent other variables which assume
‘ties to the community’ for young people—attending school and living at home—are the
other relevant pieces of information about a youth’s history that relate to detention
decisions. While these variables do speak to the ties to the community an accused youth
has, they are also intertwined into a social construction of the ‘youth’ which assumes
parental supervision at home and a structured and supervised life outside of the home and
in school. Beyond these constructions of the youth in bail hearings, very little discussion
occurs in these hearings about the principles of the Young Offenders Act and how the
special needs or special status of youth may reflect upon the case at hand.

Moreover, the bail hearing itself is presumed to be the venue where information
about the youth’s case is to come out in front of the justice of the peace or judge so that
an impartial decision can be made about the detention or release of the young person.
However, consistent with previous research, this study suggests that this process is
supplanted by the decision of the Crown attorney, who accounts for the large part of
decision-making in bail hearings. As stated earlier, research suggests that the Crown
recommendation is heavily influenced by the police recommendation in the show cause
report (Wortley & Kellough 1998; Hucklesby 1998). This calls into question the
accountability of decision-making which is in large part based upon the construction of the
accused youth by other criminal justice agents, most notably the police, and the probability

that decisions are being made executively rather than judicially (Hucklesby 1998).
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What is also important to note is that there is very little evidence of the legislative
provisions of the Young Offenders Act as influential in pre-trial detention hearings. Given
that youth are generally dependent upon a responsible adult to be released, it is surprising
to find that the ‘responsible person’ provision (s.7.1 of the YOA) was never raised in these
hearings. There was also little evidence that the ‘youthfulness’ of these accused persons
was being discussed at bail hearings. In the cases where the Crown had contested release
and the youth showed distinctly ‘child-like’ factors, the judge or justice may have been
affected by the accused’s youthfulness. But only in these rare examples did the *youth’

make a difference in court.

How is the youth constructed and by whom?

Clearly, the Crown constructs the case in a particular way when the case is being
contested. The Crown only presents information about factors of legal seriousness (e.g.
history of bail abuse) when a case is being made to contest release. There seems to be
very little in court to counter the Crown’s recommendation. This study shows that
defense counsel rarely presents a ‘case plan’ for the youth to the judge. In only 6 cases in
this study was there a concrete case plan presented.

Overall, there are two separate occasions in court when a youth can be released on
bail. The Crown may decide not to ‘show cause’ to the justice or judge, and subsequently
all these youth are released. As this study has shown, the Crown opted not to show cause
in almost 60% of the cases that came to court. In the remaining 40% of cases, the justice
or judge may let the youth out on bail. Although, in only a minority of these remaining

cases (just under 30%) did the justice or judge release the youth. Legal variables were the
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main factors that were associated with these decisions, but factors relating to the
accused’s ‘youthfulness’ appeared not to have any substantial impact on decisions made in

these bail hearings.



Appendix A - bail coding sheet used in court observation

(s)location & time
address
courtyoom#
date
Oam Opm
Zjustice Zjudge

bail hearing  bail review
{b)case information
docker/file#
name
age perceptual age
dob. (Sd/mmsAyy)
sex: Om  Of

phasel Cphasell Tnot clear “n/a
in custody? Oy Cn
I8 o
Ocaucasian
03 black
OJ asian/oriental
[ south asian

pame of Crown Cprovinciai Clfederal

who outh

Qduty counsel

O privately retained pame?

0 student-at-law (if different from above)
Clunciear

" nobody

(d) current charge?

what are the allegations?
(e)prior record?:

Cly Zn

#ofcharpesreadin: = =
Clnone

0 not mentioned

Olrelated to current charge
Clunreiated to current

Cunstated

Clrecent(within the last year)
Dnot recent{over one year ago)
Dunstated

£ includes violence
1 does not include violeace
O unstated

(Nco-accused

do one or more charges involve at least one other offender?
~ 0o

Oyes

= not mentioned

Ono

Oyes Zyes: in custody

] unclear

is one or more co-sccused an adult?

oo yes nc mention
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what role does 0. being heard todav all
Oequal to other offender(s)

n| greater than other offender(s)

O less than other offender(s)

0 not mentioned

(2)family:

are s ian(s t in count?
Oyes mother father  guardian/foster
Ono

Oapparently

O not obvious/unclear

O parent(s) not waiting for case in courtroom
if no: why?

O parent(sjat work

O i hospitat

Odidn’t want to come

Cno contact with v.o.

Z deceased

0O not mentioned

parent(s) involved in v.o.'s life?
Oyes yes:surety

Ono

Onot mentioned

Z unlikely

do thev wish to be involved in helping vouth with offence?

Cyes Jyes:surety
Ono

Onot mentioned
Z unlikely
arc others present in court?

are ians able to suy| ise v.o.?

Ono
Oyes:
S on ?
Yes Family Benefits(tMother’s Allow)
Disability(Workman’s Comp)
Social Assistance(Welfare)
ZulIlC

no
not mentioned
(h)living arrangements:
uth ty live wij s)?
Oyes
Ono
Cno mention
Dwith other relative
0 at friend’s house
0 on the strect
O ward of children’s aid/ch.weifare agency

v have in the o H
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0 with girifriend/boyfriend claw
{i)youth’s sppearsnce:
how is youth dressed for court?
“dressed up’ - (suit.dress pants,dress shirt)
D*neat’'middle class (jeans,dress shirt...)
_ dressed down (jeans, t-shirt, sweatshirt)
0 other
are there “non-child’ or *child’_signs about the vouth?
Jno

Jyes: piercings.
goatee
moustache
peach fuzz
youth is a parent
other:
are there signs about youth that disinterest/di in
Jno
Tyes:

how interested is youth in proceedings?(can mark more than one)

Overy interested

Omoderately interested

Odisinterested/looking around court

Dldefiant looking

Olaughing (w/ friends)aloof

(f)school:

in school?

Z no

Oyes name of school
last grade completed

Onot mentioned

0 most of the time

O sometimes

[ once in & while

0O is a student - but not presently registered

Clunable to determine

Ckicked out of schoot

how well is v.0. doing in 1?

Oexcellent marks

O very good

O good in Special Ed.

Olaverage

Dpassing all courses

Ofailing

Dot mentioned

is youth involved in extra-curricular activities?

If yes: what
(ie. comments from teacher/principal/counsellor)
Does v.0. have a leaming disability?

yes no no mention
is y.0 on/or ever been_on welfare?
O yes Cpresently Jin the past
Ono
00 not mentioned

0 ¥4

Oyes : where?

FT PT

Ono
0 not mentioned

{k)bail hesring:
how long has vouth been held?
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Since:
Dday(s)¥Clweek(s)Cimonth(s)
Oreverse onus?
Clerown onus?
Ounclear
Jnot mentioned
if onu. ;
D) committed indictable offence awaiting trial on another offence
O breach of condition(s) of previous probation
O offence under Narcotics Control Act
1 not a Canadian resident
does Crown contest the release of youth?
Z y yes: on what grounds?
Ziprimary (show up for court)
Z secondary (protect public)
Zn po: what are the conditions for release?
surety$
house arrest
obey rules of house
not in poss. of non-med pres.Narce
no keeping company of
co-accused(s)
victim(s)
anyonc known to have a criminal record
Zreside
Zattend school everyday
Znotify of change of address_
final submissions
Crown:

Defense:

ather commenxs (ie. gendered information)
(J,.D,CK.S, or initials of witness eic. = info, presemted/interpreted by ...)

witness #1
Defense: Examination:

surety? “yes T"no Zunclear
release on youth’s own recognizance”?

yes o “wa
name
relationship to accused?
[J mother

father

stepmother/stepfather
0 relative,
[ friend
O other
Zofa

3 fur how ?

= all his/her life

Z more than § years
Z less than S years
Zna
what does witness do?
not mentioned
unemployed
on government assistance:
Family Benefits Allowance
Disability

is employed (no mention of where)



who else lives with withess?
not mentioned
sibling(s} of this accused
other parent
other guardian
other

plan of supervision
Z no mention _n/a

has witness ever signed bail before?

Zy On Zno mention

CICUMSIANCes:

does youth have a history of bail abuse?
Oyes

Ono

[ not mentioned

Z likely not

has v.o. been in pre-trial detention before?
Oyes

Ono

Clnot mentioned

witness add conditions to bail?
Zy Zn
what?

Cross-Examination - Crown

Judge/Justice - decision:
O beil granted
{7 bail denicd
surety amt $
on house arrest
obey rules of house
Zcarry bail papers @ all times
Zcurfew: w__
not in possession of any non-med
pres. Narcotic
no keeping the company of
co~-accused(s)
victim(s)
amyone to known o
have crim. record

Zreside
Zattend school everyday
Znotify chunge of address

Clprimary (show up for court)
Osecondary(protect public)

Z tertiary grounds

Z not specified

comments -judge:



Appendix B- inter-rater reliability

level of discrepancy on observation between raters # %
total number of observations made together 569 100%
total agreement between raters 508 89.3%
slight differences between raters 53 93%
(e.g. not clear vs. yes, not mentioned vs. yes, perceived age within 2

years)

total disagreement between raters 7 1.2%

(perceived age more than 2 vyears etc.)
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Appendix C - Breakdown of Indices

Index Name

Variables Included

Legal

-youth placed in secure detention before trial (+)

-most serious charge is either ‘violence' or ‘drugs’(+)

-youth has a prior record (+)

-3 or more charges read into court record with respect 1o current
allegations (+)

-prior record has offences that are related to current

offence (+)

-prior record has offences that are recent (committed within the last
year) (+)

-prior offences include violence (+)

-there is a co-accused in the current allegation(s) beforc

court (+)

-the co-accused is present in court on day of bail hearing -or also in
custody (+)

-the role of the youth in this offence 1s alleged to be greater than or
equal to co-accuseds (+)

-there is a reverse onus in the case (+)

-the vouth has a history of bail abuse (+)

-the youth has previously been in pre-rial detention (+)

Child vs. Adult

«the real age of the youth is 12 through 15 years(+)

-the perceived age of the youth is 15 years or less (+)

-the youth lives with their parent (+)

-the youth is in school (+)

-the vouth is involved in extra-cutricular activities (+)

-the youth exhibits other *child-like’ signs (ie. is crying on the
stand) (+)

-there is a co-accused who is in aduit in the case (-)

-the vouth has facial hair (males only) (-)

-the youth has been ar is presently on welfare (-)

-the youth exhibits onc+ adult-like signs (ie. is a parent) (-)
-the youth is employed full-time(-)

Support

-a parent/guardian is present at court, or the court hears why the
parent/guardian could not come, and this is for legitimate reasons
(ie. at work) (+)

-the parent/guardian is said 10 be involved in youth's

life (+)

-the parent/guardian is able to supervise this youth (+)

-there are others present in court for this youth (+)

-the defence lawyer provides a case plan for this youth (+)

+ means that this factor counted rowards the overall index
- denotes that this factor detracted from the overall index
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Chapter Three — Sentencing hearings

Introduction

Section 3(c) of the YOA states that “young persons who commit offences require
supervision, discipline and control but because of their state of dependency and level of
development and maturity, they also have special needs and require guidance and
assistance.” Based on this principle, one would expect that decisions made in youth court
cases would relate to factors such as the offender’s age, maturity and development. There
is evidence that, to some extent, this should be the case. As stated earlier in this thesis,
research in developmental psychology has pointed out differences between *younger’ and
‘older’ adolescents in terms of their ability to participate in criminal justice proceedings.
Younger youth are at a disadvantage in their understanding of the juvenile justice process
(Scott and Grisso 1997). This is consistent with Canadian research on youths’
understanding of the legal process which has found younger youth at a significant
disadvantage in terms of their ability to understand basic legal rights and in terms of
general knowledge of the YOA (Abramovitch, Higgins-Biss and Biss 1993, Peterson-
Badali and Koegl 1999).

Youth justice legislation has aiso provided legal demarcations relating tc age. For
instance, the former Juvenile Delinquents Act made distinctions based upon age in terms
of incapacitation. Section 25 of the JDA stated that children under the age of 12 were not
to be committed to an industrial school unless attempts were made to reform the youth in
his home, a foster home, or a child welfare agency. Section 13(4) made it possible to put
a youth over the age of 14 in pre-trial detention within the same facility as an adult at the
discretion of key justice officials.
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Even the current legislation, the YOA, divides young people up by age in certain
circumstances. Based upon the most recent changes to the Young Offenders Act’, 16 and
17 year old youths who commit serious offences (murder, manslaughter, aggravated
sexual assault), are to be presumptively transferred to adult court unless they can make a
case to remain within the jurisdiction of youth court. Youths who are 14 and older, can
also be transferred to adult court but the onus is on the Crown attorney to have them
transferred to adult court. Finally, 12 and 13 year olds cannot, even for the most serious
crimes, be transferred to adult court.

These legislative differences based upon age, coupled with the research on
developmental differences among young people, suggests that there are important
differences among youthful offenders in terms of age and responsibility. Young offenders
are not a homogeneous group. The challenge is to understand how the differences among
youth are accounted for in the youth justice process. As stated by Young (1989) *..[t]he
special needs of young people are constantly alluded to, but the courts appear uncertain as
to what exactly these special needs are and how it is that these special needs can be
translated into a distinct penal philosophy” (Young 1989: 104). Therefore, the purpose of
this chapter is to examine the role of age and ‘youthfulness’ as constructs in relation to the
outcome of sentencing cases. As in Chapter 2 on bail hearings, this chapter will present

findings on many of the same variables as they relate to the outcome of sentencing cases.

Legal Context
Dispositions under the Young Offenders Act attempt to strike a balance among the

nature of the offence, the needs of the youth, and the interests of society (Beaulieu 1989).

! Bill C-37 (1995) ; Young Offenders Act S.16



The Declaration of Principle (Section 3 of the YOA) sets out the guidelines for interpreting
the Acr and Section 20 (1) of the YOA provides a number of different sentencing options
to judges when determining a sentence. These can range from an absolute discharge to a
custodial sentence. However, when actually deciding upon youth court cases, the Young
Offenders Act offers little guidance for judicial decision-making (Doob and Beaulieu 1992;
Trépanier 1989; Young 1989). What the Acr does provide decision makers, however, is a
Jframework for formulating dispositions such as specifying the conditions that can be
placed on probation orders, or setting out the circumstances which warrant the use of
custody. Section 24 of the Act, which provides guidelines for the use of custody. is
written with the intent of limiting the use of custody if possible. Thus, judges deciding
cases under the Young Offenders Act are expected to use the conditions in Section 24, as
well as the set of principles as outlined in Section 3 of the YOA when deciding on a

sentence.

Research Methods:

Similar methods of data collection were used in determining sentencing outcomes
as were outlined in Chapter 2 on bail hearings. From June to the end of August 1997, a
research assistant and I observed sentencing hearings in various Toronto youth courts —the
majority of observations being at Canada’s largest youth court in a downtown location of
Toronto, Ontario. The data collection form’ used to gather information in court included
demographic information (age, gender); legal factors (current offence(s), prior record);
social factors (living arrangements, school involvement); personal characteristics (how the

youth was dressed, how the youth acted in court); and information on representation in
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court and the participation of offenders in their hearings (was there a joint submission? did
the youth make a statement before sentencing?). Again, the focus of the research was the
effect of age and apparent maturity on decision-making but in this case with respect to
sentencing hearings. My expectation was that if a young person was described in more
‘youthful’ terms at the sentencing hearing (and within the pre-disposition report if used in
a case), that he or she would be treated differently (more leniently) than would youths
who were constructed in the hearing to be more ‘adult-like’ or mature. In all, 84 cases
with a sentencing outcome were recorded.” In addition, there were 17 cases in which a
pre-disposition report was used in the observed sentencing hearing. Of these I was able to
access 13 of the pre-disposition reports.

This chapter will be divided into four sections of analysis. The first will present
findings on the factors relating to sentencing decisions based upon all of the variables
recorded in the sample of observed youth court sentencing hearings. Section II will
provide an analysis of references to the principles of sentencing in the YOA and the
guidelines for the use of custody under S.24 of the YOA. Section III will examine the
kinds of probation conditions placed on young offenders with a focus on the relationship
between age and the nature of probation conditions. And Section I'V will present an
examination of predisposition reports with an analysis of how the information contained

within them may relate to the youth's age.

? See Appendix A
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The Sample of Observed Cases:

Just over one-quarter (27%) of the sample of observed cases received custody as
the most significant disposition.* This proportion of cases going to custody is consistent
with Kowalski and Caputo’s (1999) study which found that 25% of cases across Canada
received a custodial sentence in 1995-96 and Moyer (1996) who found that 29% of cases
received custody in 1993-94.° In this sample, the majority of committals were open
custody (17%) and the remainder were secure custody (11%) or a combination of both
open and secure. Most (83%) of the custodial committals in this sample of observed cases
were for 90 days or less which is consistent with custodial lengths reported elsewhere.
For example, youth court statistics data for 1997-98 shows that 82.7% of cases heard in
Ontario youth courts were for 90 days or less (Canadian Centre for Justice Statistics
1997).

Probation as a disposition was used alone or in combination with other sentencing
options in the majority (74%) of cases. In over one quarter of these cases (27%)
probation was the only disposition handed down.

More than half (53.5%) of the cases in this sample had as their principal charge, a

minor property offence, offence under the Young Offenders Act’, or “other Criminal

3 2 other cases had all the court information as well, but one had as its disposition ‘time served’ and thus
was not counted as a sentence, one other was missing only the final sentence and was not counted.

* The most significant disposition was coded as “custody’ (secure and open custody) over ‘other’ sanctions
(community service orders, probation, fine, other intermediate sanctions, conditional discharges and
absolute discharges).

* The figures presented in this analysis (as well as the Kowalski and Caputo research (1999) and Moyer’s
research (1996)) differ from the figures presented in the youth court survey published by the Canadian
Centre for Justice Statistics. The youth court survey defines a ‘case’ as charges that have the same date of
first appearance in youth court. However, a set of charges presented on the same date in youth court does
not always end up as the charges dealt with at disposition since some of the charges may have been
withdrawn or stayed prior to disposition. The definition of a ‘case’ in this court observation research,
Moyer (1996) and Kowalski and Caputo (1999) defines a case as those charges dealt with at the date of
disposition. Therefore the total number of cases is smaller using this definition.

S such as escape custody, unlawfully at large, fail to comply with a probation order
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Code’ charge’. Just under one-third (30.2%) had as their principal charge an offence that
included violence.

The majority of these cases (61%) dealt with youth who were 16 years of age or
older, and most (86%) cases observed involved male offenders.
Table 1 - Comparison of sample of youth sentencing cases observed between June

and August 1997 to cases heard in Ontario youth courts (1997-1998) by principal
charge, most significant disposition, age and sex

Sentencing Sample Ontario
Principal Charge
Violence 30.2% 24.5%
drug offences 9.3% 4.3%
break & enter 7.0% 10.6%
other property 38.4% 34.7%
other Criminal Code 8.1% 16.8%
YOA offences 7.0% 9.0%
Most Siguificast L]
Custody 27.3% 40.7%
Other 73.8% 59.3%
e
12-15 years oid 38.8% 51.6%
16+ years old 60.2% 48.3%
Sex
R
Male 86.0% 78.1%
Female 14.0% 21.9%

It appears from Table 1 that the sample of sentencing cases examined in this study are
relatively comparable to data from Ontario from around the same time period. However,
the sentencing sample involved more offences where the principal charge was violence or
drugs.® Custody was used in a smaller percentage of cases in the sentencing sample,
which may be a result of the jurisdiction in which these data were collected. Given that

the city of Toronto is a large metropolitan area, it is possible that there are more options

7 such as fail to comply with a disposition, fail to comply with an undertaking (this includes all cases
except for YOA offences, drug offence and other federal offences).

% the court in which the majority of cases were observed deals with all of the drug cases in the area, which
may in part explain why there is a higher percentage of drug cases in the sentencing sample.
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or alternatives to custody available to judges than in other areas of the province. Itis
possible that, in having other options, judges in Toronto order custody in fewer youth

court cases than do judges elsewhere.

Section I - Results:’

In order to see if various factors grouped together made a difference in the
sentencing decision, indices were created based upon 3 categories, ‘legal factors’, ‘child
vs. adult’, and *support factors’ (see Appendix C for a breakdown of the variables
included in each index). Each of the variables, if mentioned or observed in the sentencing
hearing, counted as a ‘point’ toward the overall index. In the case of the “child vs. adult’
index ‘child-like’ factors counted positively towards the overall index, while any factors

which constructed the youth in more ‘adult-like’ terms were subtracted from this index.
Legal Index:

First, Table 2 shows that there is a significant relationship between the index of

legal factors and the resulting sentence.

? For the analyses that follow, any cases with ‘missing information’ were deleted from the analysis.

104



Table 2

Relationship botween factors of legal seriousness and the outcome of the case
(custody or other)

number of variabies 0-1 legal 3 27 30
related 10 legal sefiousness 10.0% 90.0% 100.0%
2 legal 9 14 23

39.1% 60.9% 100.0%

3+ legal 11 20 31

35.5% 64.5% 100.0%

Total 23 61 84
27.4% 726% 100.0%

. . . - -- . — ——— - — 3
Chi-square=<7.178, df=2, p=.028
The cases with 0 or 1 factors related to legal seriousness were less likely to be given a
custodial sentence than were cases with 2 or more factors of seriousness. In fact, the
courts were at least 3 times more likely to hand down a sentence of custody in cases
where the young offender had 2 or more factors of legal seriousness over having only one

or none at all.

Breakdown of Legal Factors:
Pre-trial detention:

An examination of each of the components of the legal index shows that certain
individual legal variables were also related to the likelihood of receiving custody. For
instance, being held in pre-trial detention had serious consequences for young people
accused of offences in terms of their final sentence. As Table 3 shows, the large majority
(87.8%) of youths who were not detained before trial did not end up receiving a custodial

sentence, whereas just over half (51.4%) of those that were detained received a sentence
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other than custody. This finding is consistent with previous research on adults and youths
(Fagan and Guggenheim 1996; McCarthy 1987; Koza and Doob 1975; Friedland 1965 and

see Chapter 2).

Table 3

Relationship between the youth being held in pre-trial detention and
the outcome of the case (custody or other)

held in not detained 6 43 49
e 12.2% 87.8% 100.0%
detaned 7 18 35

48.6% 51.4% 100.0%

Total 23 &1 84
27.4% 726% 100.0%

Fisher’s exact test p<.001
(NOTE: For all 2x2 tables in this analysis, Fisher’s exact test (2-sided) will be the

reported statistic).

Table 4 below reveals that even when controlling for the possible influence of the principal
charge, the relationship between pre-trial detention and custody still remains consistent in
direction, but in most cases is not significant due in part to low numbers of cases.

Table 4: Percentage of young offenders receiving custody as a function of being held
in pre-trial detention by principal charge

Detained?
Prileig Ege yes no g‘
violence 50.0%«(8) 17.6%(17) ns.
dregs 66.7%(3) 20.0%(5) ns.
break & emter 50.0%(4) 0%(2) n.s.
property, YOA or other Other 45.0%(20) 8.0%(25) Fisher’s exact test p=006
cC
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Principal charge:

Another important factor in sentencing a case to custody over an alternative
sanction is likely to be the seriousness of the charge before the court. The Young
Offenders Act is written in a way that implicitly highlights proportionality in sentencing —
based upon the seriousness of the offence, the context of the offence, and the
circumstances of the young person. As stated in section 24(1) of the Young Offenders Act;

...the youth court shall not commit a young person to custody unless the court
considers a committal to custody to be necessary for the protection of society
having regard to the seriousness of the offence and the circumstances in which
it was committed and having regard to the needs and circumstances of the

young person.

Research on the effects of the seriousness of the offence on the outcome of youth
sentencing cases has shown mixed results. There is evidence that the seriousness of the
offence is related to the outcome of the case but is not generally the primary factor that
accounts for sentencing decisions. The effects of most serious charge occur in
combination with other legal variables (prior record, number of charges at sentencing)
and/or extra-legal variables (race, gender and age) (Kowalski and Caputo 1999;
Staffensmeier, Ulmer and Kramer 1998; Lee 1995; Schissel 1994; Carrington and Moyer
1995; Doob and Meen 1993).

In this sample of cases, the principal charge'® before the court was not correlated
with the youth receiving a sentence of custody. As Table 5 indicates, roughly equal

proportions of young offenders received custody for different categories of offences."’

10 The principal charge was computed by coding the first four charges in a case into 6 categories of
offences; violence, drugs, break and enter, other property, other Criminal Code and YOA offences (in
many observed cases though, there were fewer than four charges). Then, the principal charge was
calculated by using the order of offences (consistent with Canadian Centre for Justice Statistics) where the
‘most serious’ charge trumped ail other charges and was the unit counted.
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Table 5

Relationship between the principal charge in the case and the
outcome of the casa (custody or other)

disposition
custody other Total

principal violence 7 18 25
charge 28.0% 72.0% 100.0%
drugs 3 5 8

37.5% 62.5% 100.0%

b&e 2 4 6

33.3% 66.7% 100.0%

prop&yoadcce 11 34 45

24.4% 75.6% 100.0%

Total 23 61 84
27 4% 72.6% 100.0%

e .- - - - - - - - - - - -
Chi-square=.719, df*=3, not significant.

It should be pointed out however that these offence categories may not be adequate
proxies for understanding the ‘seriousness’ of a particular offence. Each offence category
contains a broad range of offences that vary considerably in their ‘seriousness’. For
example, within the offence of ‘assault’ which is included in the ‘violence’ category are 3
levels of assault. The ‘seriousness’ could range then from a common assault which could
be one person shoving another around --- to an aggravated assault. Thus, within each
category of charge there could be a large degree of variation among actual offending
behaviour, which may explain why there appears to be no effect of the principal charge on
the use of custody in this sample of cases.
Prior Record:

There was, however, a significant relationship between a youth having a prior

record and the likelihood of receiving a custodial disposition. The large majority (88.1%)

! Break and enter was separated out from cther property offences since it is one of the more typical
offences committed by youth and is generally seen as serious by the public and judiciary (see Moyer 1996,
Gandy 1992).
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of youths without prior records received sentences other than custody. However those
with prior records had an almost equal chance of being placed in custody or not.

Table 6

Relationship between the court hearing about the youth's prior
record and the outcome of the case (custody or other)

disposition
custody other Total
is there a no 5 37 42
prior record? 11.9% 88.1% 100.0%
yes 18 20 38
47.4% 52,6% 100.0%
Total 23 57 80
28.8% 71.3% 100.0%
Fisher’s exact test p=.001;
The 4 cases where information on prior record was ‘not mentioned’ have been deleted from this
analysis.

This relationship may be expected, since as was shown in Chapter 2, youths with prior
records were more likely to be detained before trial. It is not surprising, therefore, to find
that in this sentencing sample there was a relationship between being held pre-trial and
having a prior record (see Table 7).

Table 7

Relationship between being heid in pre-trial detention and having a

record
is there a prior record?
no yes Total

pre-trial detention? not detained 32 13 45
71.1% 28.9% 100.0%

detained 10 27 37

27.0% 73.0% 100.0%

Total 42 40 82
51.2% 48.8% 100.0%

k.-
Fisher’s exact test p<.001
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As Table 7 shows, the large majority (73%) of those who were detained also had prior
records in their cases.

There also appears to be a relationship between the outcome of a case and being
held in pre-trial detention for those cases where a youth did have a record.”> As Table 8
reveals, looking only at youths who had prior records shows a greater likelihood of
custody if they had been detained before trial (60%).

Table 8

Relationship between being held in pre-trial detention and the outcome
of the case for only those cases where the youth did have a prior record

disposition
custody other Total

pre-trial detention? not detained 3 10 13
23.1% 76.9% 100.0%

detained 15 10 25

60.0% 40.0% 100.0%

Total 18 20 38
47 4% 52.6% 100.0%

Fisher’s exact test p=.043

The relationship between prior record and custody was not significant for the most
part when controlling for the type of the offence, but again, this was likely due to low
numbers. As shown in Table 9 the relationship was still in the same direction; those with a

prior record were more likely to be given a sentence of custody.

12 Note: for youth who did not have a record, the relationship was not significant due to low expected
values but was in the same direction.
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Table 9: Percentage of young offenders receiving custody as a function of prior
record by principal charge

___prior record?
Yes No sig
violeace 50.0%(12) 8.3%(12) n.s.
(Fisher’s exact p=.069).
drugs 50.0%(4) 25.09%(4) n.s.
break & emter 40.0%(5) . .
property, YOA or OTHER 47.1%(17) 11.5%(26) =014
cc

* there were no young offenders whose principal charge was break & enter who did not have a prior

record

Despite the fact that prior record appeared to be related to the outcome of the

case, having offences within the prior record which were identified in the sentencing

hearing to be related to the current charges did not relate to the likelihood of being sent to

custody. However, there appeared to be a significant relationship between a youth having

a prior record which was recent or which included violence and receiving a custodial

disposition.

Table 10: Percentage of young offenders receiving custody as a function of
information on the nature of the prior record

Relationsdip between the current charge and the nature of the prior record

g
| __are priors related? anstated unrelated related
52 4%(21) 16.7°%«(6) 455%(11) n.s.(overall)
n.s. (related vs.
uarcicted)
are priors receat? anstated mot recent (over 1 receat (within 1 year)
year)
52.4%(21) 0%(5) 50.0%(12) n.s. (overall)
Fisher's exact test;
p=2044 (recent vs. not
recent)
do priors inclade
violence? amstated does not inciude does incinde violence
vialence
48.0%(25) 12.5%(8) 80.0%(5) p=044 ®(overall)
Fisher's exact test;
p=.032 (does not include
vs. includes violence)

* The estimate of the statistical significance is likely to be exaggerated because there were 4 expected values less
than § (2.24). If the minimum expected count is less than 5. this information will be noted from here on. The lowest
expected value is indicated in parentheses.
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There were few cases in which information on the relationship of the prior record to the
current charges was stated. However, in the few cases where it camne out that the prior
record was recent or was one that included violence, there was a greater likelihood of the
youth receiving a sentence of custody.

Co-accused in case:

One might expect that sentencing courts would deal with youth who commit
crimes with others in a harsher manner for the purposes of general deterrence. The
Supreme Court of Canada has suggested that a more punitive sentence may send a
message to anyone else involved in the commission of an offence (R v. M.(J.J.)1993). In
this sample of cases, half (50%) of the young offenders committed their crimes with one
or more co-accused(s). Moyer’s analysis of revised UCR data showed that 45% of all
occurrences involving youth reported by police involved more than one suspect in 1992-
93 (Moyer 1996: 53). In this sample of court observed cases, despite this information
being mentioned in court, having a co-accused in the commission of the offence was not
significantly related to the outcome of the case. In fact, equal proportions of those who
committed offences with others and those who committed offences alone received custody
(see Table 11). An analysis of the effects of having the co-accused present within the
courtroom Yielded similar results —there was no significant relationship between the
court’s knowledge of the co-accused being present in court, and the outcome of the case.

There was however, one piece of information about a co-accused that appeared to
be related to judicial decision-making. Having a co-accused identified as an adult in the

case was significantly related to the outcome of the case. While the number of times this
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information was explicitly stated in court was low, it did seem to relate to the likelihood of

a youth receiving a custody committal.

Table 11: Percentage of young offenders receiving custody as a function of
information about a co-accused in the case

percentage of cases receiving custody
Yes 8o Sig
does one+ charges include 28.6%(42) 25%(40) n.s.
one+ other offenders?
are osne+ co-accused(s) 22.2%(9) 23.1%(26) n.s.
preseat?
is ome+ co-accused(s) adslt? 62.5%(8) 0%(10) p=.007"

*Fisher's exact test (2-tailed)
NOTE: Out of the 42 cases where it was mentioned that there was a co-accused(s) in the case. in only 18 cases was it
explicitly mentioned whether the co-accused was an adult or young offender.

As Table 11 suggests, if it was mentioned in court that a co-accused in the case was not an
adult, all cases received a disposition other than custody. However, in cases where a co-
accused(s) was identified as an adult, almost two-thirds (62.5%) of cases ended up in a
custodial disposition. While the number of cases in which an adult was involved is low, it
nevertheless appears to be consequential in the case. This may be a result of the perception
that more serious kinds of offences are being committed with adult co-accused(s) or that
the potential for further offending is more serious. Of the 8 cases which involved adults in
this sample, 4 involved violence, 2 involved break and enters, and 2 involved minor

property or administrative offences.

Role of vouth in offence

When offences were committed with other young offenders, information about the
role of the youth would sometimes be discussed at the sentencing hearing. One might
presume that a greater level of involvement of the youth during the commission of an
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offence will have some bearing on the severity of the disposition handed down. However,
the results indicate that this information, when mentioned, was not related strongly or
consistently to the likelihood of judges’ use of custody.

Table 12

Relationship between the role of the youth in the offence comparad
to co-accused(s) and the outcome of the case (custody or other)

disposition
custody other Total

whatis the rle _ less than 4 9 13
m:. inthis  others 30.8% 69.2% 100.0%
equal lo 00 2 2

others 100.0% 100.0%

greater 2 3 >

than others 40.0% §0.0% 100.0%

not 5 15 20

mentioned 25.0% 75.0% 100.0%

Tol 1 29 40
27.5% 72.5% 100.0%

e ________________________________________________________________________________J
*Not tested since expected values too small.

Age and demographic factors:
Child-like/Adult-like Index:

The central focus of this research was an examination of the effects of more
‘youthful’ or more ‘adult-like’ constructions of the young offender in court in relation to
the outcome of the case. While part of the philosophy of the Young Offenders Act is
based upon recognizing differing levels of maturity and dependency for young offenders,
there was no indication in this sample of cases that there were differences in the use of
custody based upon an index of age related variables. This index included variables such

as the youth’s chronological age, perceived age", if they regularly attended school or

13 As assessed by the researchers in court
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worked full-time, whether they lived with parent(s) or parent(s)-figures, among other

factors (see Appendix C).

Table 13

Relationship between the index of "child-like’ or ‘adult-like’ factors and the
outcome of the case (custody or other)

number of factors reiating to adultor 0 8 11 19
:::_;:‘e‘,"”‘“‘e' or child-fike 421% 57.9% 100.0%
1 child-ike 4 " 15

26.7% 73.3% 100.0%

2 child-ike 5 12 17

29.4% 70.6% 100.0%

3 or more 6 27 33

child-like 18.2% 81.8% 100.0%

Toal 23 61 84
27.4% 72.6% 100.0%

Chi-square=3.515, df=3, not significant.

Table 13 shows that there were no significant differences in the use of custody between
groups who appeared to be more ‘adult-like’ or mature and those who appeared to have
more ‘child-like’ factors.

The same holds true regarding the youth’s chronological age group. Table 14

shows that there were no statistically significant differences in the use of custody based

upon the young person’s age group.
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Table 14

Relationship between age group (12&13) (14&15) (16+) and the
outcome of the case (custody or other)

age group 12813 .00 6 6
100.0% 100.0%

14815 7 19 26

26.9% 73.1% 100.0%

16+ 16 35 51

31.4% 68.6% 100.0%

Total 23 60 83

27.7% 72.3% 100.0%
L _ . ___ ______~ "~ - __—

Chi-square=2.649, df=2, not significant.
While chronological age does not appear to be related to the use of custody in these cases,
a plausible explanation for this may be that age is accounted for in earlier decisions in the
criminal justice process. For example Lee (1995) found that probation officers’ decisions
(in a U.S. jurisdiction) to refer cases into the formal court process or divert them
informally were related both to legal variables (prior record, prior informal dispositions
etc.) and the juvenile’s age controlling for other factors. Lee found that older youths (14-
17) were more likely than younger accused persons to be referred into formal court
processing. Similarly, Doob and Chan (1982) found that police decisions were related to
legal variables (such as previous police contacts), the juvenile’s actions, and also the
juvenile’s age; older youths (14-16) were more likely to be charged by police. Although,
as the authors suggest, age is correlated with other factors such as the number of previous
contacts with police (older offenders by virtue of being older are likely to have more

previous contacts) and thus age may be subsumed within these other variables. For the
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purposes of this study, it is possible then that age may come into the equation in decisions
made before a case is brought to court.

When a case does come to court —at the sentencing hearing—other research has
also found that age does not appear to relate to the outcome of the case. Moyer (1996),
in her examination of Youth Court Survey data from 1993-94 found that use of custodial
dispositions increases with age but that the differences are not as large as may be
expected. However, as Moyer states, this analysis did not control for other factors such as
prior record or the type of offence, which are themselves associated with demographic
characteristics of the offender (Moyer 1996: 123-124). Kowalski and Caputo’s (1999)
more recent analysis of youth court survey data for 1995-96 found that differences
between age groups on the use of custody almost entirely disappeared when the number of

prior convictions and the seriousness of the offence were controlled.

Age groups and custody across Canada:

The analysis presented thus far has presented data on age and the use of custody
for the sample of observed cases in court (n=84). This sample provides an extensive
amount of qualitative information on both chronological age and factors related to age as
captured in the ‘child vs. adult’ index. But, in order to understand on a broader scale,
how age might relate to the use of custodial dispositions, an analysis was undertaken of a
sample of 43 936 youth court cases from 1996-97 compiled by Statistics Canada. This
data set has information on the youth’s age, previous record history, offence and most

serious disposition for the majority of the provinces in Canada.'* The following series of

' 1t should be noted once again that these data do not correspond to the figures presented in the youth
court surveys publications from the Canadian Centre for Justice Statistics. The youth court survey defines
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tables (Table 15 through Table 20) provide an analysis of the relationship between the
chronological age group of this sample of young offender cases heard in Canadian youth
courts and the likelihood of receiving custody as a function of the presence or absence of a
prior record and controlling for 12 categories of offences. Tables 15, 16 and 17 present
these data for the three provinces in Canada with the largest youth populations; Ontario,
Quebec and British Columbia. Tables 18, 19, 20 provide the same information for cases
across Canada.

Table 15 shows the percentage of cases receiving custody as a function of age

group and prior record.

a ‘case’ as a set of charges which enter into the court on the same date. These data look at a ‘case’ as a
set of charges brought before a youth court on the same date of disposition. Thus, these data do not
include any charges that have been withdrawn, stayed etc. They aiso, because they were focusing on the
effect of criminal record, exclude YOA offences (which necessarily involved only those with records).
Data for Nova Scotia are not included in this data set. Cases where the age was ‘unknown’ were deleted
from this analysis.
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Table 15 - Table showing percentage of cases receiving custody in 1996-97 as
a function of age group by prior record for selected offences (involving violence) for
selected major provinces (Ontario, Quebec and British Columbia)

offence _sge group Ontario Queb British Columbia
Record ao record record no record record no record
13 &under 47.1%(t T 14.3%(112) 66.7%(3) 13.39%(30) 33.3%(6) 0%(15)
assault 14&15 59.5%(84) 26.7%(210) 64.3%(14) 11.2%(107) 632%(19) 12.5%(48)
w/weapon
16+ 69.9%(143) 30.0%(160) 36.9%(65) 15.2%(125) 67.6%(37) 23.9%(46)
Sig. =081 (ns.) =009 n.s. n.s. n.s. p£=.062 (n.s.)
13 & under 56.1%(82) 10.6%(564) 0%(3) 5.8%(52) 37.5%(16) 9.8%(82)
miaor assault
14&15 54.1%(364) 11.5%(889) 30.2%(53) 9.0%«(155) 38.8%(85) 6.4%(204)
16+ 47.0%(455) 11.5%£678) 38.4%(86) 7.6%(185) 37.4%{91) 34.7%(171)
sig. p=.077(ns.) n.s. n.s. ns. n.s. n.s.
13 &under 53.3%(15) 30.4%(23) 66.7%(3) 21.1%(19) 50.0%{6) 18.8%(16)
robbery
14 &15 78.1%(64) 48.1%(79) 55.6%(27) 24.3%(115) 50.0%(28) 23.1%(52)
16+ 89.2%(120) 61.9%(105) 76.6%(64) 40.2%(132) 77.3%(44) 57.8%(45)
. p=.001 P=012 n.s. p=016 p=043 p<.001
13 & under 60.0%(25) 19.3%(171) 50.0%(4) 18.4%(38) 0%(2) 9.5%(42)
other violence
14& 15 58.1%(105) 24.3%(267) 39.1%(23) 28.3%(92) 63.6%(22) 14.5%(55)
16+ 57.8%(223) 24.0%(242) 54.9%(51) 28.8%(132) 51.0%(51) 15.1%(53)
s& n.s. n.s. ns. n.s. n.s. fn.s.
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Table 16 - Table showing percentage of cases receiving custody in 1996-97 as

a function of age group by prior record for selected offences (property offences) for

selected major provinces (Ontario, Quebec and British Columbia)

Offence e gros Oatario Qu British Columbia
Record ao record Record o record record no record
13 & under } 68.5%(54) 19.1%(225) 0%A(7) 10.5%(57) 15.8%(19) 7.5%(53)
break & enter
14& 15 73.2%(325) 21.6%(593) 42.9%(133) 15.6%(315) 46.3%(108) 10.7%(178)
16 + 73.0%(549) 23.6%(602) 44.3%(388) 17.0%(471) 56.7%(141) 14.6%{158)
sig. n.s. n.s. p=.063(n.s.) n.s. p=.002 ns.
13 & under [} 42.9%(7) 42.9%(14) 0%L2) 33.3%(3) 100.0%(3) 0%(4)
theft over 14 &15 66.7%(63) 22.5%(89) 39.1%(23) 6.7%(30) 55.6%(18) 9.19%(22)
16+ 64.6%(82) 16.3%(98) 43.4%(53) 8.1%(74) 58.8%(34) 15.4%(26)
sig. n.s. p=.065 (n.s.) ns. n.s. n.s. n.s.
13 & under [ 32.6%{86) 5.5%(273) 37.5%(8) 3.8%(52) 16.0%(25) 0.9%(107)
theft nader 14&15 40.9%(364) 8.8%(741) 21.4%(98) 5.3%(207) 18.1%(149) 4.5%(269)
16+ 38.2%(586) 6.9%(742) 24.7%(263) 8.9%(336) 24.5%(196) 3.9%(285)
sig. I.S. ns. ns. as. n.s. n.s.
13 & under J 56.7%(30) 7.1%(84) 0%(2) 0%(4) 0%(5) 9.1%(22)
possess stolen 7.5%(80)
property 14& 15 58.4%(274) 15.2%(336) 40.0%(20) 8.6%(35) 44.8%(58)
16+ 57.3%(459) 15.3%(431) 33.8%(74) 7.1%(70) 48.2%(114) B.4%((107)
. n.s. ns. ns. n.s. n.s. n.s.
13 & under 19.4%(36) 10.0%(140) 100.0%(1) 5.3%(19) 14.3%«(7) 2.6%(38)
mischief/
damage 14& 15 43.4%(129) 5.9%(236) 15.8%(19) 1.7%(59) 18.5%(27) 2.6%(7T)
16+ 31.9%(135) 5.6%(178) 19.4%(62) 11.3%(80) 30.2%(53) 3.5%(85)
sig. p=015 n.s. n.s. p=087 (ns.) n.s. n.s.
13 & under § 45.8%(24) 7.8%(77) 0%(2) 5.6%(18) 25.0%(4) 6.3%(16)
other property
14&15 48.4%(124) 11.9%(226) 37.5%(16) 7.5%(40) 5.9%(17) 4.4%(45)
16+ 40.7%(204) 10.4%(307) 25.8%(66) 9.6%(73) 32.1%(28) 6.19%(49)
% n.s, 0.5, n.s. n.s. ns. 1.s.
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Table 17 - Table showing percentage of cases receiving custody in 1996-97 as
a function of age group by prior record for selected offences (other CC, drugs) for
selected major provinces (Ontario, Quebec and British Columbia)

offence age Ontsrio Quebec British Colambia
p
record m0 record record no record record no record
13& 46.7%{((45) 12.9%(124) 25.0%(4) 0%(E9) 37.5%(8) 20.0%(20)
under
other CC
14& 15 552%(277) 23.9%(444) 32.6%(43) 10.1%(99) 47.1%(85) 14.5%{76)
16+ 49.1%(538) 19.8%(560) 22.3%(112) | 4.9%(283) 37.8%(143) 7.9%(151)
sig. ns. p=.022 n.s. p=093 (n.s.) n.s. n.s.
13& 33.3%(6) 15.2%(33) 0%{(4) 10.3%(39) 50.0%(2) 11.1%(9)
under
Drug related
14& 15 35.3%(68) 6.9%(202) 30.4%(56) 10.09%(331) 33.3%(18) 7.3%(55)
16+ 32.9%(255) 10.2%(508) 30.1%(130) | 8.5%(484) 19.4%(67) 7.9%(114)
sig. n.s. ns. ns. n.s. n.s. n.s.

Table 18 - Table showing percentage of cases receiving custody in 1996-97 as
a function of age group by prior record for selected offences (involving viclence)
across Canada

offesce age group CANADA
record Bo record

13 &under 40.4%(52) 13.7%(226)
assauit w/weapon 14&15 59.6%(188) 18.9%(487)

16+ 58.8%(388) 22.4%(473)

S‘!. p=.033 p=.023

13 & under 39.0%(182) 8.7%(943)
minor assanit

14&15 412%(779) 8.9%(1584)

16+ 40.3%(977) 7.8%(1418)

& ns. n.s.

13 &under 47.1%(34) 21.4%(84)
robbery

14 &15 67.3%(199) 33.2%(310)

16+ 81.8%(369) 50.3%(352)

s p<.001 p<.001

13 & under 42.9%(49) 16.9%«(355)
other violesce

14 & 15 53.8%(260) 21.8%(611)

16+ 55.3%(501) 23.1%(584)

5':, ns. p=069 (n.s.)
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Table 19 - Table showing percentage of cases receiving custody in 1996-97 as a
function of age group by prior record for selected offences (property) across Canada

offesce age grosp CANADA
record no record
13 & under 48.4%( 186) 13.4%{(618)
break & enter
14& 15 58.0%a(1025) 16.7%(1728)
16 + 58.8%(1811) 19.1%(1762)
3 p=024 =004
13 & under 58.3%(24) 23.1%(39)
theft over 14 &15 60.0%(165) 18.9%(190)
16+ 54.5%(266) 13.5%(260)
sip. 0.5 n.s.
13 & under 23.9%(251) 4.4%(780)
theft uader 14&15 27.7%(1132) 6.3%(1936)
16+ 28.0%(1772) 6.0%(2126)
1 n.s. n.s.
13 & under 42.3%(71) 7.9%(164)
possess stolen 48.6%(568) 12.3%(625)
property 14& 15
16+ 49.1%(1026) 12.8%(843)
5 ns. n.s.
13 & under 16.0%(31) 5.3%(323)
mischiel/
damage 14& 15 30.5%(331) 3.9%(615)
16 + 26.09(557) 4.3%(633)
s_'s. p=.026 n.s.
13 & under 33.3%(45) 7.5%(147)
other property
14& 15 36.4%4253) 9.0%(456)
16+ 32.3%(514) 8.9%(619)
&_ n.s. 0.s.
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Table 20 - Table showing percentage of cases receiving custody in 1996-97 as
a function of age group by prior record for selected offences (other CCC, drugs)
across Canada

offence age group CANADA
record no record
13 & under 38.0%(108) 12.4%(226)
other CC
14& 15 43.0%(672) 17.4%(867)
16+ 34.4%(1470) 10.9%( 1644)
sig; =001 p<.001
13 & under 33.3%(15) 10.7%{103)
drug related
14&15 31.7%(202) 7.6%(683)
16+ 26.6%(668) 8.4%(1324)
sig. n.s. ns.

It appears that only for the offence of ‘robbery’ is there a relatively consistent
relationship between age and the likelihood of receiving custody across different
jurisdictions'’ regardless of record. As seen in Table 15 and Table 18, as age increased so
too did the likelihood of a custodial sanction for the offence of robbery. This may be
explained by the large range in the ‘seriousness’ of offences captured under the offence of
‘robbery’. A robbery could feasibly include someone forcefully taking away another
person’s hat—all the way up to a robbery of a convenience store. Thus, judges may be
responding to differences in the offender’s age, in part, because of qualitative differences

in the seriousness of the offence.

15 except Quebec where for robbery there were no significant differences in the likelihood of getting
custody between age groups if there was a record.

123



For another relatively serious offence—assault with a weapon or causing bodily
harm, older youths in Ontario without a record were dealt with more severely than were
younger youth, 13 and under (Table 15). Looking at this same offence for all of Canada
(except Nova Scotia) shows that there were also significant differences between age
groups in the likelihood of receiving custody. Older youths were more likely to be given
custodial sanctions whether they had a prior record or not (Table 18).

Finally there appear to be some differences across jurisdictions in the relationship
of age to custody that are associated only with youths who have a prior record. In
Ontario (Table 16) for example, youths with a prior record who were convicted of
mischief or damage were most likely to receive custody if they were in the middle age
group (14-15 years old). The same is true across Canada (Table 19), although this may be
a function of Ontario cornprising a large portion of all cases. In British Columbia, the
likelihood of a custody sentence for the offence of break and enter (Table 16) was higher
for older youths who had records. Across Canada, older youths (14 and up) were more
likely to be given custody for a break and enter regardless of the presence of absence of a
prior record (Table 19).

Thus is appears that only rarely, and only for certain offences (robbery being the
most clear example) does the chronological age of a youth appear to be consistently
related to the outcome of the case. However, for the most part, there are few substantial
differences between age groups for most offences in these 3 provinces and across Canada
in terms of the likelihood of receiving a sentence of custody. This finding is quite

surprising in light of the developmental differences among youths who are governed by the
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YOA. Based on these data, if a 13 year old and a 17 year old both commit a minor assault

and neither has a prior record, they appear to be equally likely to be sentenced to custody.

Breakdown of Demographic Factors in youth court sample:
Ethnicity:

Because race/ethnicity statistics are not generally collected in youth court, we have
very little data on the relationship of the offender’s ethnicity to the outcome of sentencing
cases. In order to fill this gap in the research, both court observers assessed the most
probable ethnicity of the young offender before the court. The categories were Caucasian,
Black, South Asian, Aboriginal, Hispanic or other. Clearly this is not an appropriate
measure of the actual ethnicity of the youth, but given that the focus of this research was
to examine how information (both verbal and non-verbal) in court might affect decision-
making, our perceptions of the ethnicity of the youth may have been consistent with the
judges’ perceptions'® of the ethnicity of the youth (see Appendix B for inter-rater
reliability). For the purposes of statistical analysis, race was coded into 3 major categories
of ‘Black’, ‘Caucasian’ or ‘other’. Given that these were subjective assessments made by

the researchers, these broad categories attempted to limit the capacity for error.
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Table 21

Relstionship between perceived ethnicity of the youth in court
and the outcome of the case (custody or other)

Chi-square =6.814, df=2, p=.033
Caucasian/other (pooled) vs. Black; Fisher’s exact test p=.020

Table 21 suggests that young offenders who were perceived to be black by the
researchers were more likely to be given custodial dispositions. This is consistent with
other research on the effects of race (Staffensmeier, Ulmer and Kramer 1998; Schissel
1994 with respect to Native youths).

When controlling for prior record, the relationship between perceived ethnicity and
the likelihood of receiving custody remains in the same direction but is not significant. It
appears that a higher proportion of young offenders with prior records who were
perceived to be black were given custodial sanctions. For young offenders without a
record, the pattern appears to be in the same direction, with a slightly higher proportion of

black youth being given custody (Table 22).

16 who were all apparently Caucasian
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Table 22 - Percentage of youth receiving custody as a function of the
perceived ethnicity controlling for prior record

perceived ethaici
prior record? black caucasian/other Sig.
yes 69.2%(13) 37.5%(24) {ns.)p=091°*
a0 16.7%(6) 11.1%(36) n.s.

*Fisher’s exact test

Also, when controlling for the nature of the principal charge, the relationship between

perceived ethnicity and the likelihood of custody were not significantly related. However,
for each offence type, the direction was the same. Table 23 shows that black youths who
were charged with violent offences appeared to be more likely to be sentenced to custody

than other youth in this sample of cases.

Table 23 - Percentage of youth receiving custody as a function of the perceived
ethnicity controlling for principal charge

priacipal charge Black cancasian/other Sig.
violence 80.0%«(5) 15.8%(19) p=014°
drugs
40.0%«(5) 33.3%(3) n.s.
break & enter
50.0%(2) 25.0%(4) n.s.
property, YOA or OTHER

ccC 37.5%(8) 21.6%(37) n.s.

*Fisher’s exact test

This may be the case though because there are differences among these groups in terms of
such legal factors as being held in pre-trial detention. However, Table 24 reveals that
when controlling for the effects of pre-trial detention there are consistent but statistically
insignificant differences between groups in terms of their likelihood of receiving custody

over other dispositions (Table 24).
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Table 24 - Percentage of youth receiving custody as a function of perceived
ethnicity holding pre-trial detention status constant

perceived ethaicity
pre-trial deteatioa? black cancasian/other sig
detained 66.7%(12) 39.1%(23) ns.
not detained 25.0%(8) 10.0%(40) ns.
Other demographic factors and appearance related factors:

Other variables which were examined in the court observation, some of which
were demographic and others which related to how the youth *appeared’ in the court
hearing, yielded no significant relationships when examined in relation to the likelihood of

receiving a custodial disposition.
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Table 25 - Percentage of cases receiving custody as a function of appearance and

demographic variables in court

Percentage of youth receiving custody as a function of demographic and
appearance related factors in court
sig.
__geader male female
30.1%(73) 9.1%(11) n.s.
adalt-like signs? yes Bo
25.0%(4) 27.5%(80) n.s.
child-like signs? 20 yes
26.6%(79) 40.0%(S) n.s.
how was the youth oot dressed ap dressed-up
dressed?
26.7%(60) 29.2%(24) n.s.
does youth have facial yes [1)
hair?
(males ouly)
44.4%(18) 25.5%(55) ns.
how interested is youth in not very interested very / moderately
|_seutescisg proceedings? interested
29.4%(17) 27.3%(66) n.s.

There was a very small proportion (14%) of cases involving females in this sample.
As Table 25 shows, there were no statistically significant differences between males or
females in relation to custody. This is consistent with Lee (1995), but other research
(Kowalski and Caputo 1999, Staffensmeier, Ulmer and Kramer 1998; Schissel 1994)
found gender effects on sentencing decisions. For instance, from their analysis of
sentencing outcomes for adults (18 and over) between 1989-1992 in Pennsylvania,
Staffensmeier et al (1998) found that females were sentenced in a less harsh manner than
males. Canadian youth court observational research by Schissel (1993) analyzed
sentencing outcomes in Alberta in 1986. Schissel found that for non-serious offences,
females were dealt with more harshly than males, but for serious offences the opposite was

true. According to youth court statistics in Canada for 1997-98, males were more likely
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to be given sentences of custody. Thirty-six percent of cases involving males ended up in
a custodial sentence compared to twenty-seven percent for females (Canadian Centre for
Justice Statistics 1999: 91).

Beyond demographic variables such as gender, I also sought to measure how the
youth appeared in court by recording information on variables such as whether the young
offender exhibited “adult-like’ signs, ‘child-like’ signs, how the youth was dressed for
court, whether the youth had facial hair, and whether or not the youth appeared interested
in the sentencing hearing. As seen in Table 25 none of these variables yielded statistically
significant findings when examined in relation to the likelihood of receiving a sentence of
custody.

More importantly, variables where the youth did or had something that
distinguished them by age --like exhibiting child-like characteristics (such as crying on the
stand, or raising one’s hand to ask a question) or having adult-like attributes (such as
being a parent, living in a common-law relationship), occurred quite infrequently. Other
variables such as how the youth was dressed and whether or not they were interested in
the proceedings had no apparent effect on whether the youth received custody. As with
the bail sample (from Chapter 2) these young offenders at their sentencing hearings
‘appear’ to be a rather uniform group. Most (71%) dressed casually at their sentencing
hearings -as average teenagers dress, and most (80%) appeared to be either very or

moderately interested in the proceedings.
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Support Index

I created one final index in order to examine if the level of support the court heard
about for a youth might affect the outcome of the sentencing hearing. My hypothesis was
that the more support a youth appeared to have from family or other supportive figures,
the more likely the youth would be given a disposition other than custody. The variables
that created this index included having a parent or parent-figure present at the sentencing
hearing, the court hearing explicitly that the parent(s) was able to supervise the youth, the
defense lawyer presenting a case plan for the youth, among others (see Appendix C).

Table 26

Relationship between factors reiated to support for the young
person and the outcome of the case (custody or other)

disposition
custody other Total

factors 0 support 9 16 25

relating to 36.0% 64.0% 100.0%
support

1-2 support 8 26 34

23.5% 76.5% 100.0%

3 or more 6 19 25

support 24.0% 76.0% 100.0%

Totl 23 61 84

27.4% 72.6% 100.0%

Chi-square=t.331, df=2, not significant.

Again, the data in this sample indicate that there were no significant differences among
groups in terms of the levels of support a youth had and the likelihood of receiving

custody over other dispositions.
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Breakdown of support factors

Parents:
The presence of parents at sentencing hearings is said to be an important part of
the process for the young offender. As stated in S.3(h) of the Young Offenders Act,

..parents have responsibility for the care and supervision of their
children, and, for that reason, young persons should be removed
from parentai supervision either partly or entirely only when
measures that provide for continuing parental supervision are
inappropriate.

Schissel’s court observation research (1994) found that the presence of a parent in
court (for Native youths) was critical in the outcome of a youth’s case in that not having a
parent in court related to a more severe sentence for Native youths. When parents were
present for Native youths there was a higher likelihood that the youth would plead not
guilty.

In the sentencing cases observed, at least one parent or parent-figure was present
in 58% of the cases. The presence of a parent in court, however, did not relate to the
likelihood of receiving custody. As Table 27 shows, about a quarter of youth received a
custodial disposition regardless of whether or not a parent was present.

In addition, while waiting for their sentencing hearing to be called, both young
offenders and their supporters would generally sit in the body of the courtroom. An
assessment was made by researchers as to whether or not the youth was sitting beside
their parent or parent-figure. These data suggest that in about half of the cases the youth

sat beside their parent or parent-figure and in the other half they did not.
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Table 27 - Percentage of youth receiving custody as a function of parental presence
in court, supervision, and living arrangements

ves 5o sig

pareat(s) present? 27.1%(48) 26.7%(30) n.s.
is/are parent(s) sitting beside

youth before hearing? 18.5%(27) 33.3%(24) ns.
does court hear that pareat(s)

is involved im youth’s life? 26.7%(45) 20.0%(5) n.s.
does court hear that pareat(s)

able (0 supervise yooth? 24.0%(25) 22.2%(9) n.s.

does youth live with
parest(s)? 27.9%(54) 14.3%( 14) ns.

The courts may or may not have been aware that the youth was sitting beside their parent
or parent-figure. Regardless, as seen in Table 27, youths who were presumably sitting
beside their parent(s) —indicating that there was at least some degree of a relationship
between parent and youth—were no more likely receive a custodial disposition. The same
holds true for the courts hearing that the parent(s) could supervise the youth, this
information did not significantly relate to the outcome of the sentencing hearing. These
findings are somewhat surprising in light of research which has examined what court
personnel perceive to be important in considering sentencing youth. Sanborn (1996)
found that the most frequently cited factor that ‘should’ be considered at sentencing was
the ability of the family to supervise and assist with rehabilitation. The second most
frequently cited factor was a delinquent record.
Living Arrangements:

Chapter 2 on bail hearings noted the significant relationship between living at home

and being granted bail — youth who lived at home were more likely to be granted bail. In
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these sentencing hearings however, there did not appear to be a statistically significant

relationship between living at home and receiving a custodial sentence.

Table 28: Percentage of youth receiving custody as a function of information about
school, learning and employment status

yes 80/ wot mentioned sig.

is the young offender is n.s.
school? 21.49%(56) 38.5%(26) n.s. (yes vs. no.)

does the court hear that the ns.
youth has a learning 50.0%(6) 22.1%(68) n.s. (yes vs. no)

is the young offender ns.
employed? 26.3%(19) 24.6%(57) n.s. (yes vs. no)

School;

The relationship between being in school and bail being granted was also explored
in Chapter 2, where a youth who attended school regularly was more likely to be granted
bail. For sentencing hearings, the relationship between being in school and the likelihood
of getting a custodial disposition was not a significant one, though the difference was in
the same direction (lack of school attendance was associated with receiving a custodial
sentence).

Learning Disabilities:

There is a large body of research which focuses on learning disabilities as one of
the issues in need of attention in the youth justice system (Bell 1999, Scott and Grisso
1997, Jack and Ogloff 1997, Petersilia 1997, Winters 1997, Jarrelin er a/ 1994, Crealock
1991). The information that a youth had a learning disability or other disorder (such as
Attention Deficit Disorder) was rarely mentioned in the sample of court cases, and in the

few cases where it was raised, it did not relate to the outcome of the case.

Employment:
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In only 28 cases was there explicit information in court about a youth’s
employment status. Again, there were no significant differences in the likelihood of

getting custody for those who were said to be employed or not.

Legal representation

The final area of investigation of these sentencing hearings pertains to legal
representation and the participation of youths and parents in court. As Table 29 shows,
privately retained lawyers'’ were used quite often at sentencing hearings. Of the privately
retained lawyers’ cases, almost half were for the categories of minor property, YO4
offences, or ‘other CCC’ offences. Over one-third were for cases whose principal charge
included violence. However, there were no significant relationships between the kind of
legal repesentation in the case and the likelihood of receiving custody (Table 29).

Table 29

Relationship between the type of legal representation and the outcome
of the case (custody or other)

disposition
custody ather Total

who represents duty counsel 6 16 2
youth at hearing? 27.3% 727% 100.0%
prvately 17 43 60

Tetained 28.3% 71.7% 100.0%

Toml 23 59 82
28.0% 72.0% 100.0%

- - - - - . -
Chi-square(corrected)=.000, df=1, not significant .

17 which includes lawyers who were retained on a legal aid certificate
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Case plans:

Under the YOA young people are afforded a number of due process rights
including the right to a lawyer. The right to a lawyer marked a significant shift in
philosophy of the YOA over its predecessor the /JDA. While due process rights were
legislated to protect youth within the legal system, a great deal of research has called into
question whether or not young people can fully exercise their rights. Most studies
conclude that young people cannot meaningfully participate in the court process due to
their lack of understanding of legal concepts (Peterson-Badali and Koegl 1998; Milner
1995; Abramovitch et al 1993; Peterson-Badali and Abramovitch 1992). This body of
research highlights the importance of defense counsel’s role in defending young offender

cases.

For example, studies which have examined the effectiveness of defense counsel in
youth court have concluded that youth’s needs in court may not be adequately being
served. First of all, there appears to be some disparity in the type of representation
defense lawyers take on in youth court. Milne, Linden and Kueneman (1992) found that
there was a large degree of variation in the roles that lawyers felt were appropriate in
defending cases. The researchers found that most lawyers did not ‘fit’ into consistent
roles of either advocate or guardian, but were a mix of these two extremes in defending
youth cases. '* Second, research has pointed out that the type of legal representation a
youth has may have consequences for the outcome of the case. Carrington and Moyer’s

(1992) study of legal representation under the Juvenile Delinquents Act found that in one

'® In reference to the most appropriate role that should be taken by defense lawyers, the Ontario Law
Society clearly supports the advocate role as most appropriate (Ontario Law Society 1981).
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jurisdiction, the success rates of duty counsel were substantially lower than cases where
private counsel was retained. The authors found that rctained lawyers were more effective
than duty counsel in having all charges terminated pre-plea as a result of negotiations with
the prosecutor in the case. Finally, the role of defense counsel can be crucial in providing
community alternatives to the court in order to avert custodial sentences. Macallair
(1994) found that case ‘advocates’ in San Francisco (not necessarily defense lawyers )
who provided case plans for juvenile cases were linked to a greater degree of
deinstitutionalization of youth. By offering alternative information and case plans that
were not available otherwise, a more individualized approach to cases resulted, and
consequentially, fewer youth were institututionalized (Macallair 1994). Thus, information
on alternative sanctions to custody is quite important for the offender’s case. Judges also
rate the importance of receiving information on community alternatives as very high in
deciding cases (Hanscom 1988). Research suggests however that defense lawyers rarely
present detailed dispositional plans for their young clients, nor adequate information on

community alternatives to decision makers (Hanscom 1988).

In this study, there were only 10 cases out of 44 (23%) where a case plan was
produced by defense counsel for the youth (Table 30)"°. In the remaining cases there was a
joint submission by Crown and defense in which defense counsel did not present a case
plan in the joint submission. Because of the low numbers of cases, it is difficult to assess

the effect a case plan had on the likelihood of receiving custody. Nevertheless the

19 there was one case which had a case plan where the resulting sentence is
missing.
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direction indicates that there may be an association between case plans and dispositions

other than custody.
Table 30
Relationship between defense counsel providing a case plan and the outcome of the case
(custody or other)
Custody Other Total
Does defense no 12 21 33
provide a case 36.4% 63.6% 100.0%
plan? yes — case plan 2 7 9
presented 22.2% 77.8% 100.0%
joint submission 8 33 41
and no case plan 19.5% 80.5% 100.0%
presented
Total 22 6l 83
26.5% 73.5% 100.0%

Chi-square =2.760, df=2, not significant. *no vs. yes’ not significant.

NOTE: The number of cases with a joint submission does not correspond between Table 30 and 31. This
is due to the fact that in cases where there was a joint submission for sentencing, defense counsel also put
forward a case plan for the youth. Thus, of the 47 joint submission cases, most did not have a case plan
from defense but a few of them had a case plan presented in the joint submission.

Joint Submission:

More than half (5§5%) of cases had a jointly submitted recommendation to the
judge for sentencing and the judge agreed with the joint submission presented by Crown
and defense in the majority (89%)of cases. This is consistent with Hanscom’s (1988)
study which found that judges said they accepted joint submissions “all of the time" or

‘usually’(80.8% of cases).

Cases where there was joint submission tended to be less likely to result in custody
(Table 31). This may simply be a function of the Crown agreeing to jointly recommend

dispositions other than custody in certain non-serious cases.
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Table 31

Relationship between there being a joint submission ind the outcome of the
case (custody or other)

is there a joint submission? no 14 22 36
38.9% 61.1% 100.0%

yes 8 39 47

17.0% 83.0% 100.0%

Total 22 61 83

Fisher’s exact test (2-sided) p=.043

Participation of youth and parent(s) in sentencing hearing:

In just over 40% (34/81) of the cases, the judge asked the youth if s/he wanted to
make a statement before sentencing. When asked to do so , the young offender made a
statement rmore than half the time (19/34 cases). Making a statement or being asked to do

so however, did not relate to the likelihood of receiving a sentence of custody.

Furthermore, parents made statements before sentencing in only 13 cases. This

again however, had no relationship to the likelihood of receiving a sentence of custody.

Table 32 - Percentage of cases receiving a custodial disposition as a function of
making a statement before sentencing in court

yes n0/ or Rot asked gs‘ L
does yoath make s statement
‘ before unelg' ? 42.1%(19) 23.8%(63) n.s.
does parent(s) make s
statement before seatencing? 30.8%(13) 28.9%(38) ns.

There was a relationship between the youth making a statement before sentencing and the

parent(s) doing so also. Of course this may be due to the dynamics of the courtroom,
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where certain judges encouraged parties to speak - and thus both young offender and

parent(s) made statements prior to sentencing (Table 33).

Table 33

Relationship between youth making a statement before sentencing and parent
making a statement before sentencing

does youth make a no 33 6 39
statement before seniencing? 84.6% 15.4% 100.0%
yes 5 7 12

41.7% 58.3% 100.0%

Toml 38 13 51

Fisher’s exact test (2-sided) p=.006

Conclusions of Section I

From these data then, it appears that legal variables (pre-trial detention, prior
record, co-accused who is an adult) and ethnicity are all related to the likelihood of youths
in this sample receiving custody. In order to see if any of these variables significantly

predicts the likelihood of custody, Table 34 presents a regression analysis.’

20 3 logistic regression analysis might have been seen as being a more appropriate test for the
predictability of these variables since the dependent variable ‘custody’ is binary. However, because the
sample size here is too small for logistic regression (under 100 cases), an ordinary least squares regression
analysis was performed in order to best estimate the effects of the independent variables on custody.
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Table 34

Ordinary Least Squares Regression analysis representing estimated effects of
independent variables on the likelihood of receiving a custodial sentence  °

standardized
unstandardized Coefficients coefficients
B8 Std. Emror Beta t Sig
Independent (Constant) 2.831 213 13.261 .000
variables held in
pre-tnal -.206 .099 -232 -2.078 041
detention
prior record -.202 .099 -.230 -2.037 045
adult
l - R .. R
233 47 162 1.585 17
perceived
ethnicity -.201 105 184 1.910 060

2 Dependent Vanabie: custody
NOTE: dependent variable: *custody’ coded as (1=custody 2=other)
independent variables: ‘held in pre-trial detention’ (1=not detained 2=detained)
*prior record” (1=no/ not mentioned 2=ves prior record)
*adult co-accused’ {1=no/not mentioned/not applicable 2=yes-aduit co~-ac)
*perceived cthnicity’ (1=caucasian/other 2=black)

Based upon the regression analysis, it appears that legal variables account for much of the
predictability in the use of custody. Pre-trial detention and prior record both
independently predict the likelihood of a sentence of custody, while the perceived ethnicity

of the youth was approaching significance (p=.060).

Section 11

Principles and goals of sentencing:
Another way in which ‘youthfulness’ as a factor in sentencing might be brought

into sentencing hearings is through references to the principles and goals of sentencing
relating to young offenders. An analysis of the cases in this sample shows that there were
few cases (19/84 or 23%) in which reference was made to the principles of the Young
Offenders Act or the general goals of sentencing. As seen in Table 35, an assessment was

made of each statement made in court relating to goals and principles of sentencing. I

141



coded whether or not the principle or goal appeared to be stressed by the criminal justice
agent as a ‘relevant’ factor in the case, ‘not a relevant factor’ in the case, or whether this
could not be determined - ‘neutral’. In Table 35 below, for each player in court, the first
column shows how many times they made reference to the principle or goal, the next
column shows how many of these references were ‘neutral’, followed by a column which
shows how many of these were ‘relevant’ references, and the last column shows if the
reference made appeared to limit the importance of the goal or principle (*not relevant’).
The total number of references for each principle or goal is calculated in the second to last
column to the far right, and the total number of cases where goals or principles were
mentioned is calculated in the far right column (see Appendix D for more detailed

breakdown of actual statements).
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Table 35 - Frequency of references made to principles and goals of sentencing by key
players in the courtroom in the 19 cases where reference was made

Principal/ References made by whom? (positive/negative or neutral) total | total#
goal of # of | of cases
sentencing ref’s
Defense Crown Judge
#refs | Neut | Rel | Not # Neut Rel Not # Neut Rel Not
rel | refs rel refs rel
general
deterresce 3 2 0 I 5 2 3 0 s 5 0 0 13 10
specific
deterrence 2 l 1 0 2 2 0 0 s 4 1 0 9 8
rehabilitation 3 l 2 0 3 2 1 0 3 3 0 0 9 6
pablic i l 0 0 2 2 0 0 3 3 0 0 6 s
interest/pablic
policy
pablic 0 - - - 1 0 t 0 4 3 \ 0 S s
protection
general YOA 3 0 3 0 0 - - - 1 l 0 [+] 4 4
‘ m’nci&
general
sentencing i 1 0 0 2 2 0 1} 1 1 1] 0 4 2
| priaciples
desunciation 0 - - - 2 0 2 0 1 1 0 0 3 3
young persoa’s
ueed to be heid
respossible for 0 - - - 0 - - - 1 1 0 0 1 1
their behavioar
least restrictive
measures (s. 24) 1 0 1 0 0 - - - 0 - - - 1 1
crime 0 - - - L} - . - 1 I 0 0 1 1
| melﬁol
totals: 14 6 7 1 17 10 7 0 2§ 23 2 1} 56 oat of
refs 84 cases

What is most notable from the above table is that principles that are specific to
young offenders (in S.3 of the YOA) were rarely raised in these sentencing hearings. In
only 7 cases out of the total of 84 cases was there reference made to the principles of the
YOA; 4 of these references pertained to general YOA principles and the remaining 3
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references were about the use of least restrictive measures, crime prevention and the need
for young persons to be held responsible for their behaviour. Thus, the specific principles
that are to apply to young people appeared not to be raised at these sentencing hearings.
However, issues regarding the public interest or public protection were raised more often.
Out of the 84 cases, 10 cases had reference to public protection or public interest. There
were a total of 11 references to these categories and the majority of these were brought up

by the judge, followed by the Crown®'.

What is also quite important to note is that among the references to goals of
sentencing, the majority of references that were made had to do with deterrence. Almost
40% (22/56) of references were made regarding either general or specific deterrence. Of
these, the judge made the most reference to deterrence followed by the Crown. In
addition, deterrence (specific or general) was raised in 12 of the 84 (14.3%) cases, which

reveals the importance of deterrence as a factor in these sentencing hearings.

Cases that received custody:

As with the principles and goals of sentencing, another way that the court may be
reminded that the offender before the court is a youthful offender is through references to
Section 24 of the YOA which sets out the guidelines for the use of custody in youth
courts. As stated earlier in this chapter, just over one quarter (27%) of these cases ended
up in custody. The following legislative guidelines are relevant for decision makers when

deciding whether to use custody (S.24 YOA):

*! [n a study by Ouimet and Coyle (1991) which provided hypothetical sentencing case scenarios to
prosecutors, judges, defense counsel and probation officers, prosecutors’ sentencing preferences were
found to be the most punitive of the 4 professional groups. In light of this study, these findings may in
part be explained by the prosecutor’s concern with public protection.
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o custody should not be used unless it is necessary for the protection of the public having regard
to the seriousness of the offence and the circumstances in which it was committed and having
regard to the needs of the young person

o custody should not be used as a substitute for child welfare measures

e a young person who commits an offence that does not involve serious personal injury should be
held accountable to the victim and society by way of non custodial dispositions when

appropriate

o custody should only be imposed when all other alternatives to custody that are reasonable have
been considered

o the youth court should consider a pre-disposition report unless it is deemed to be unnecessary

& where the youth court makes a custodial disposition they must state the reasons why other
dispositions would not have been adequate

It would be fair to assume then, that when custody was being considered in a case, that
some mention of the guidelines in Section 24 would come out in court. An analysis of the
25 cases” where custody was almost certainly being considered suggests otherwise (see

Appendix E for more detailed breakdown).

Table 36 - References to S. 24 of the Young Offenders Act in cases
where custody was being considered

No Yes somewhat total:
reference to S. 24 in 19 2 4 25
observed court
hearing?
is there reference to 13 0 - 13*
S.24 in the PDR?

* although in 25 cases custody was being considered, [ had access to only 13 PDRs.
Of the total 25 cases where custody was being considered, in only six cases was there
some degree of reference to the guidelines in Section 24 of the YOA. S.24 was very

explicitly mentioned in only two cases, in one case, defense counsel stated ”...S.24 of the

2 23/84 cases received custody and 2 other cases had a pre-disposition report but did not end up with a
custodial sentence (n=25).
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YOA says jail should be used as a last resort...[and the court should use] the least
restrictive measures.” In the other case, defense counsel argued that “..any sentencing
principles can be met by the maximum hours of community service.” Of these 25 cases, 2
were not given a custodial sentence. It appears then from these cases that the guidelines
of S.24 are rarely being raised in youth courts when custodial sanctions are being

considered.

Section III - Probation:

The analysis thus far has focused on the use of custody as the outcome measure in
relation to age and the other variables recorded in the court. However, the absence of any
relationships between age and custody may mean that there are other ways in which
judges are responding to age-related issues when deciding on sentences for youth. Thus, [
also analyzed the use of probation in relation to the youth’s age.

Section 23 of the Young Offenders Act states that the following conditions shall be
included in all probation orders:

e keep the peace and be of good behaviour
e appear before the youth court as required

Judges have the option of placing other conditions on youth probation orders:

that the youth comply with the probation order and report to the probation officer
notify of any change of address, employment, education or training

remain within an area specified by the probation order

make reasonable efforts to obtain and maintain suitable employment

attend school or other appropriate training

reside with a parent or other such adult considered appropriate

reside in a place specified by the probation order

comply with any other reasonable conditions set out in the probation order
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While probation was used extensively as a disposition either alone or in
combination with other dispositions, there was no relationship between having a probation

order and the index of child-like or adult-like characteristics.?

Table 37

Relationship between the presence of child-like factors and the
use of probation in the disposition

probaton
no yes Total
number of adultor 0 4 15 19
m“e child 21.1% 78.9% 100.0%
1-2 chid 9 23 32
28.1% 71.9% 100.0%
3 or more 9 25 34
child 26.5% 73.5% 100.0%
Total 22 63 85
25.9% 78.1% 1000%
Not significant.

Probation conditions:

Perhaps then, the use of probation as a disposition is not related to age, but rather
the conditions placed within the probation order may relate in some way to age related

concermns.

Table 38 shows the different kinds of probation conditions placed on youth in this

sample, by the frequency of use of each condition.

3 Analyses were completed on all of the different combinations of dispositions used : custody only,
custody, probation and intermediate sanction in one sentence, custody and probation only, custody and an
intermediate sanction only, probation only, probation and intermediate sanction only, intermediate
sanction only. None of these combinations related to either the child-like index or the variable on

chronological age group.
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Table 38 - Probation conditions for young offenders in this sample

Probation Coadition aamber/64 %
report to probation officer 41 64%
no kecping company of... co-accused. .. .victim(s), etc. 32 50%
not in possession of ......weapons... non-medicalty 21 33%
prescribed drugs
obtain counseling 21 33%
attend school/employment 17 27%
boundary restrictions i3 20%
obey writtenvhouse rules 12 19%
curfew 9 14%
write a fetwer 3 5%
victim reconciliation 2 3%

An analysis of these probation conditions in relation to age shows that there are no
significant relationships, with the exception of boundary restrictions®.
Table 39

Relationship between child-like factors and the probation
condition of ‘boundary restrictions’

boundary restrict
no yes Total

numberof _ adultor 0 14 1 15
mke child 93.3% 6.7% 100.0%
1-2 child 21 2 23

91.3% 8.7% 100.0%

3 or more 16 10 %

child 61.5% 38.5% 100.0%

Total 51 13 64

79.7% 20.3% 100.0%

Chi-square=8.934, df=2, p=.011, 2 expected values less than 5(3.05).
0-2 (pooled) vs. 3 or more, Fisher’s exact test p<.05.

 Boundary restrictions are orders of the court whereby individuals are barred from entering into a
particular geographical area or being within a certain distance of that area in order to avert further
potential offending, or to avert contact with victim(s) and/or co-accused(s).
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Table 39 shows that boundary conditions are more likely to be placed on youth with more
‘child-like’ characteristics. With up to 2 ‘child-like’ characteristics, few boundary
conditions are placed on youth, but with 3 or more ‘child-like’ attributes, youth are at
least 4 times more likely than those with up to 2 child-like factors to be given boundary

conditions as part of their probation order.

Age group

There was also a relationship between the age group of a young offender and the
likelihood of having a boundary condition placed upon their probation order. As Table 40

demonstrates, older youths were less likely to be given a boundary condition.

Table 40

Relationship between age group and the probation condition of

‘houndary restrictions’
boundary restnictions?

no yes Tatal
age group 12813 2 3 5
40.0% 60.0% 100.0%
14&15 14 6 20
70.0% 30.0% 100.0%
16+ 34 4 38
89.5% 10.5% 100.0%
Total 50 13 63
79.4% 20.6% 100.0%

Pooling 12-15 year olds vs. 16+, Fisher’s exact test p=.029

Thus, ‘younger’ youths may be seen by the court as needing restrictions on the areas in

which they can enter in order to avert the potential for further criminality.
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Number of conditions placed on youth by age

Finally, an analysis of the number of conditions placed upon youth was conducted
to see if more probation conditions were placed upon younger offenders in order to more
intensively supervise their behaviour. The results show that neither the presence of child-
like or adult-like factors, nor the chronological age group to which the youth belonged
were significantly related to the number of probation conditions placed on the order

(Tables 41 and 42).

Table 41

Relationship between child-like factors and the number of probation conditions
L. - - -~ "—- .

number of probanon condibons
0-1 cond 2.3 cond 4+ cond Total

number of adult or 0 4 5 6 15
m“‘ Chuld 26.7% 33.3% 40.0% 100.0%
1.2 chiid ) 10 7 2

26.1% 435% 30.4% 100.0%

3 or more 5 ) 12 28

child 19.2% 34.6% 48.2% 100.0%

Total 15 24 25 4
23.4% 37.5% 39.1% 100.0%

Not significant.
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Table 42

Relationship between age group and the number of probation conditions used

number of probation conditions
0-1 cond 2-3 cond 4+ cond Total

age group 12813 1 1 3 5
20.0% 20.0% 60.0% 100.0%

14815 4 8 8 20

20.0% 40.0% 40.0% 100.0%

16+ 9 15 14 38

23.7% 39.5% 36.8% 100.0%

Total 14 24 25 63
22.2% 38.1% 39.7% 100.0%

Not significant.

Section IV- Pre-disposition reports

Pre-disposition reports are used in both youth and adult courts to provide a judge
with contextual information about the offender and the circumstances of the offence.
Under Section 24(1) of the YOA, a pre-disposition report must be ordered if a custodial
sentence is being considered unless, with the consent of the prosecutor and the young
person or his counsel, it is determined that the report is unnecessary or not in the best
interests of the youth to require one (Section 24(3) YOA). Generally, the pre-disposition
report allows the judge to assess mitigating circumstances as an element of faimess in
passing sentence (Sarkesian 1989; Nadin-Davis 1982). Section 14 of the YOA sets out the
categories of information that a Pre-Disposition Report shall include:

o the results of an interview with the young person, if possible their parents, and potentially
members of the young person’s extended family

o the results of an interview with the victim in the case

¢ information on the age, maturity and character of the young person and his willingness to make
amends

e plans put forward by the young person to change his conduct
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the history of previous findings of delinquency

the history of the use of alternative measures with the young person

the availability of appropriate community services

the relationship between the young person and the young person’s parents and the degree of
control and influence the family has on the young person

school attendance and performance and employment record

e any other appropriate information®

There has been a great deal of research which has examined the use of pre-
disposition reports in terms of their effects on sentencing outcomes, the general contents
and quality of the reports, and the social construction of the offender in the report. It has
been shown that judges rely quite heavily on pre-disposition reports when they are

available (Hanscom 1988).

Studies show that the pre-sentence investigation is crucial in assessing the
juvenile’s character for court personnel (Sanborn 1996), that judges are confident with the
accuracy of reports (Hanscom 1988), and that judges rate the pre-disposition report as a
primary source of information (Holsinger and Latessa 1999, Hanscom 1988). In
Hanscom'’s study, judges felt that pre-disposition reports were not biased in that they did
not form the majority of either Crown or Defense counsel’s cases (Hanscom 1988).
However, whether or not the pre-disposition report benefits or hinders a young offender’s
case is an area of contention. A study by Milne, Linden and Kueneman (1992) showed
that defense lawyers were uncertain as to whether or not the contents of the pre-
disposition reports helped or hindered their clients’ case. The authors note that certain
lawyers expressed concern with the inadmissibility of information contained within pre-

disposition reports “...in the form of inflammatory statements and hearsay reflecting the

% the recently proposed Act to replace the YOA called the Youth Criminal Justice Act has added two other
categories of information that shall be included in a pre-sentence report (1) the recommendations resulting
from any conference (2) any information on alternatives to custody (Bill C-3 (1999) Section 39). In
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bias of the particular probation officer” (Milne, Linden and Kueneman 1992: 340). Other

defense lawyers thought pre-disposition reports to be useful:

...I think that the reports are useful to the defence. The judge
gets the idea that he’s dealing with a person who is not just a case, but a human
being (Milne, Linden and Kueneman 1992: 341).

Despite the likelihood that the pre-disposition reports will facilitate a more individualized
approach to sentencing, the potential still remains for an unfair or biased construction of
the offender within these reports. In her study of the construction of gender in pre-
disposition reports, Sarkesian notes;

...probation officers do engage in defining the lives of male and female offenders
on different dimensions. They use selective investigation and

reporting strategies which shape images and perceptions of male and

female offenders. ...The principle of individualized justice facilitates

this subtle and overt form of discrimination by suggesting that the

individual differences provide for mitigating circumstances and therefore,

make for better judgements. Probation officers and other decision makers

must be aware of these very subtle forms of constructing and reproducing
further inequalities (Sarkesian 1989: 46,47).

Thus, the contents of Pre-Disposition Reports have important implications for the
outcome of the case since, in the majority of cases, judges concur with the
recommendations made by probation officers®® (Markwart 1992; Gelsthorpe and Raynor
1995). Moreover, as Hanscom notes, while judges assume that the information in Pre-
Disposition Reports is generally accurate, the information in the report is rarely

scrutinized. The cross-examination of probation officers on the contents of repo:ts rarely

addition the new Bill states that the contents of the pre-disposition report must be to relevant to the
purposes and principles of sentencing as set out in Sections (37) and (38).

% As of 1995, section 14(d) of the YOA explicitly states that the provincial director (probation officer) can
include a recommendation for sentence in the pre-disposition report, although the judge is under no
obligation to follow this recommendation.

153



occurs, and the presence of a probation officer at the sentencing hearing is also quite

infrequent (Hanscom 1988).

Pre-disposition reports were used in about 21% of the cases in this sample. The
results indicate that there were no relationships between the principal charge and the use
of a pre-disposition reports in the sentencing hearing (Table 43). This may be explained

by the variation in each category of ‘principal’ charge as to the seriousness of the offence.

Table 43

Relstionship between the principal charge and the use of a
pre-disposition report in the case

pre-disposition report used?
no yes Total
pincpal  violence 20 6 26
chage 76.9% 231% 100.0%
drugs 5 3 8
62.5% 37.5% 100.0%
bse 3 3 3
50.0% 50.0% 100.0%
propaycascos 40 6 46
87.0% 13.0% 100.0%
Totl 68 18 86

79.1% 20.9 100.0%

Not significant.

There was however, a statistically significant relationship between the use of a pre-

disposition report in a case and the young offender having a prior record.
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Table 44

Relationship between a prior record in the case and the case

having a pre-disposition report
Is there a PDR in coun
case?
no yes Total

s there a no 38 4 42
prior record? 90.5% 9.5% 100.0%
yes 26 14 40

65.0% 35.0% 100.0%

Total 64 18 82
78.0% 22.0% 100.0%

Fisher’s exact test p=.007

Youths with a prior record were about 3 times more likely to have a pre-disposition
reports in their sentencing hearing. This may, in part, be accounted for by the fact that
youths with prior records were more likely to be given a custodial sentence, and that those
with prior records are more likely to already have a pre-disposition report previously

written on their case history for the use of the court.

Of the 18 cases where a pre-disposition report was used in determining the
sentence, I was able to access 13 of these reports. An examination of these reports
indicates that the court ‘agreed’ or ‘mostly agreed’ with the recommendation of the
probation officer in over half (7/13) of the cases. In 2 cases, the court partially followed
the recommendation (e.g. used custody but not the length suggested in the report). In 4

cases the recommendation was not followed at all.
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Child-like/Adult-like language used in Pre-Disposition Reports:

An assessment was made as to the degree to which pre-disposition reports construct the
‘youthfulness’ of an offender in these reports and whether or not this relates to the

outcome of the case (Table 45).
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Table 45 - Sample of Pre-Disposition Reports showing references to age and family situation

Yth- { Yth | Y| A| Mother - birth Pareat’s marital | Father-abandoned Limited offence seatence
Pos. | Neg. | o| d| information stability y.o/.Drinking/ financial

a| a Abasive resources

t]1

hit

!

A

d

a

1

t
2 2 2( 0f - Scparated - - -assault 23 days sic;

12 m probat

2 t 21 1] - brief marriage father-abusive - -poss 30 days s/c

cocaine

0 4 0| 1| nodifficulties w Married - - -theft under; | 23 days o/c.
pregnancy & -traffickin 12 m probat
delivery; met all
*milestones’

3 1 1] 0| youth was resultof | - no coatact on Mather's -robbery 30 days o/c,
rape of mother @18 Allowance -FTC w/ probatio
yrsold ata drug recogniz compens
party

0 1 0} 0] -yth bomna heaithy never married -father left before mother un- -possess 12 m probat
baby-reached all biol father youth was employed under 25 hrs cso
*milestones’ carty born/alcoholic/

abusive
-step-father also
abandoned youth

3 l 0| O} -unexpected birth, ~current partner - | -biological father died | - -theft under | 40 hours
no complications w/ | good relationship | under *mysrertous -FTC bail ¢so; 18
pregnancy circumstances’ -FTA mths probat

1 1 0| 0} birth & carly - -father never part of - -break, 30 days ovc:
develop- normat - family - needs father- enter & |8 m probat
youth in car figure commit
accident at 9- theft
suffered head
injurics

3 2 1§0] - -lives with step- -step-mother - | -poss over 56 days o/c;

mother; nat- seeking x3 12 m probat
mother employmen -theft over

whereabouts w/ no success | x3

unknown ~danger

-father pays operatio

support

2 2 0|0} - - - - <cscape | day s/c

custodyx2

2 0 0f 0] - -never mamried to | -father - po contact mother - tafficking 2 months

father unemployed -poss for sc; 12 m
looking for wraffickin probat
work -poss of

proceeds

2 0 0j0] - -parents — -father- no contact mother- -poss over -2 weeks

divorced -family - domestic family o/e

violence, alcoholism benefits

3 4 1§0] - -parents- -father - alcobolic - -obstruct 15 days o/c;

separated - mom -little contact peace 16 m probat

has new partner officer

1 1 0| 0]- -"awful marriage’ | -domineering, - robberyx4 30 days s/c;

-now scparated verbally abusive, -FTC 6 mo/c; 18

abandoned ~danger d m probat
weapons d
NOTE: Youth - positive “youth listens to music™ “plays video games”™ “attends school regularly™

Youth - negative “youth is out of control™ “late for school/truant™ “goes to parties all night” “talks on phone all night™
Youth/Adult- “youth is influenced/recruited by older peer group™ “easily influenced by older friends™
Adult - “was eraployed F/T as a general labourer” “presents herseif as older™
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It is difficult to make any generalizations about the severity of sanctions based
upon ‘child-like’ or ‘adult-like’ constructions of youths in these reports because all cases,
except two, received custody. The two cases that received sanctions other than custody
do not appear to differ substantially from the rest in terms of the way the youth was
described.

What can be said about this small sample of reports is that the qualitative
descriptions of these youths vary among reports. In a few of the pre-disposition reports,
there is a more consistent characterization of the ‘youthfulness’ of the offender in either
positive or negative terms (eg. attends school regularly, listens to parents, obeys curfew -
all constructing ‘youthfulness’ in positive terms). However, in other reports, descriptions
are not limited to constructing ‘youthfulness’ as a mitigating factor which warrants a less
harsh approach, but ‘youthfulness’ is also constructed as an aggravating factor, or a
justification for increased social control. For example, in one report, the probation officer
cites the arresting police officer’s description of the youth at arrest;

...Constable ‘X’ followed him into the washroom and reported that the two of
them were in the only cubicle, there was heroin on a piece of foil and ‘Y’ held a
cigarette and a rolled up five dollar bill. Both were smoking heroin. As
Constable ‘X’ entered the washroom ‘Y’ flushed everything down the toilet.

‘Y’ then started crying and calling for his mother which Constable ‘X’ explained
is ‘Y’s usual role. He pretends to be innocent and can be a convincing actor

but according to Officer ‘X’ he is not innocent and will reoffend in a way that is
more beneficial to him.. ..

In the same report a few paragraphs later, the writer notes that...

“Y’ was frequently truant which did lead to his bail being revoked. ‘Y’ does
say that he needs an education to be able to get a job and does like computers,
math and design technology. ...”Y’ was able to verbalize what he needs to do
to stay out of trouble, “get a job, go to school and listen to the rules”. ...he
enjoys going to Canada’s Wonderland, lifting weights and playing soccer

and basketball with his cousins.
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In this report, as with others, there are constructions of the youth as being on the one hand
relatively responsible and being a typical young person (e.g. knowing what it takes to get a
Jjob in computers, going to Canada’s Wonderland and playing with cousins) and on the
other hand, needing supervision (e.g. truant, pretending to be innocent in the officer’s
description etc.). From this small sample of reports then, it is unclear what the overall
construction of the youth is, or how the varied information on youthfulness does or does
not impress upon the courts when determining sentencing decisions.

The other interesting point that comes out of these reports does not relate to age,
but rather to the family situation. In this sample of reports there were a number of
categories or themes devoted to the mother’s pregnancy, the parent’s marital situation,
and a recurring theme of paternal abandonment. Presumably, the reason this kind of
information is included is due to underlying ‘theories’ of why the youth was involved in
criminal activity and the amount of supervision the family can provide. For example, in
just under half of the reports (5/13), there was information related to early childhood
development and even pre-natal information. In one case, as noted in Table 45, the
information presented on the youth pertained to the nature of the youth’s conception.
“...Mrs. ‘X’ was pregnant with ‘Y’ when she was about 18 years old. Her pregnancy was
a result of a rape that occurred during a drug party that she was attending.”

In 10 out of 13 cases, information was presented regarding the marital situation of
parents. Of these only 2 of the parental unions were characterized as stable relationships.
Finally, in 9 of 13 cases, information on the father was presented in the report. In all of
these cases there was a theme of paternal abandonment or absence in the youth’s life. In

one case the father was said to have died under “mysterious circumstances”. In most,
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there was no contact from the father, and in many there were characterizations of the

father being domineering, abusive, or having a problem with alcohol.

Conclusions

In the context of the Young Offenders Act which suggests that age and maturity
should be factors which are taken into account in sentencing decisions, this chapter sought
out to exarnine if, and how, age and the ‘youthfulness’ of the offender related to the
outcome of a sample of sentencing cases. In addressing this question, this study reveals
that there is no substantial relationship between age and the use of custody. The one
exception to this is --in the few cases where there was an adult co-accused, the courts
were more likely to impose a custodial sanction. However, having a case with an adult
co-accused did not independently predict the likelihood of custody. Instead, other legal
variables —prior record and pre-trial detention — were independently related to the
likelihood of cases receiving custody. To some extent as well, the perceived ethnicity of
the youth predicted the use of custody.

This is consistent with the analysis of data across Canada and in the provinces of
Ontario, Quebec and British Columbia. With the exception of robbery, which
encompasses a wide range of offences that vary dramatically in their ‘seriousness’, there
was no clear relationship between age groups and the use of custody even when
controlling for the presence or absence of a previous record.

Moreover, principles of the Young Offenders Act and goals of sentencing were
rarely raised in the observed court hearings, and when they were raised, they were in

reference to public protection and the public interest. In very few cases was there explicit
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mention of the principles relating to young people and their special circumstances.
Similarly, in the cases where custody was being considered, there were few cases in which
there was mention of the guidelines in Section 24 of the Young Offenders Act which sets
out when it is appropriate to use a custodial sentence for a young person.

Even the use of probation conditions did not appear to relate to the age group of
the youthful offender. Neither the number of conditions nor the kinds of conditions placed
on youth related to their age, except for ‘boundary conditions.” Boundary conditions
appeared more frequently on cases which dealt with younger youth (12 and 13 years old)
and youths who had characteristics that made them appear more “child-like’. Thus, it may
be the case that the use of this condition is an attempt to protect the younger age group
from going into certain areas and ‘getting into more trouble’.

Finally, the analysis of pre-disposition reports in this sample showed that while
these youths were described in both ‘youthful’ and ‘aduit-like’ terms, this small sample of
reports did not reveal a pattern one way or another in terms of the likelihood of receiving
custody (since all but 2 cases received custody), and in terms of the report consistently
characterizing the offender in either “youthful’ terms of *adult-like’ terms. Instead, what
this analysis revealed is that constructions of youth based upon age vary from report to
report, but that in general, descriptions portray youthfulness as a mitigating factor (attends
school) or an aggravating factor (is truant) in the same report. In the final analysis it
appears that, as with the chapter on bail hearings, decisions made in youth court

sentencing hearings are predominantly governed by legal variables.
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Appendix A - Sentencing coding sheet

(s)location & time
address
courtroom#
date
Oam Opm
judge
(b)case information
sentencing hearing trial
dockev/file#
name,
age  perceprualage
d.o.b. (dd/mm/yy})
phase IO phase 110 not applicable~
sex: Om Of
incustodv? vy
S/IC oic
ethnicity:
Ocaucasian
D black
O asian/oriental
south asian

o unclear

name of Crown
Oprovincial Dfederal
(c)iawyer:
lawyer's name
Is present with youth?

Oyes no

who represents youth @hearing?

Oduty counsel

0O privately reained name?

O student-at-law (if different from above)
Clunclear

Z nobody
(d) currest charge?

what is/ current s)allegation(s
(d)prior record:
Oy n

# of charges read in:
Cinone

0O not mentioned

if is one or f fors. .
Orelated to current charge
Ounrelated to current

Dlunstated

Orecent(within the last year)
Onot recent(over one year ago)
unstated

Dlincludes violence
O does not include violence
0 unstated

(¢)co-accused

do one or more of involve at one o!
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is one or more co-accused an adult?
no yes no mention
what role does the v.o. being sentenced today have in the offence?
Tlequal to other offender(s)
DOgreater than other offender(s)
Oless than other offender(s)
Tinot mentioned

(Dfamily:
are S i t in court?
Oyes mother father  guardian/foster

no

Clapparemty (kid sitting w/ aduits)

O not obvious/unciear

[ y.0. & parent(s) not waiting in courtroom

plea charge/allegation(s)
l. g ng
2.8 ng

3. gog
] parent(s)at work
0O in hospital
Odidn’t want to come
Ono contact with y.o.
O not mentioned
is .0 simting begic o
Oyes
Ono TInoy.o. is in custody
O not obvious
O unknown
T not applicable
perent(s) involved in y.0.'s life?
Clyes
Ono
Onot mentioned
Cnot applicable
do they wish to be involved in helping vouth with offence?

e :

is/are parent(s)/guardian(s) on gov't assistance?
yes Family Benefits(Mother’s Allow)
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Disability(Workman's Comp)
Social Assistance(Welfare)
ZUIC.
no
not mentioned
(g)living arrangements:
does youth live w/ ian(s)?
Cyes
Ono
Ono meation
Znot applicable
if no: where does vouth live?
Dwith other relative
O at friend’s house
O on the strect
O at child welfare agency
Tiwith girlfriend/boyfriend/CLaw
(h)youth’s appearance:
bow is youth dressed for court?
J*dressed up’(suit, dress pants.dress shirt)
O ‘neat” middle class (jeans, dress shirt)
dressed down (jeans. t-shirt, swearshirt)
other
are there other *non-<child’ or “child” signs about the vouth?

Do

Oyes: piercings
goatee
moustache
peach fuzz
youth is a parent

other:

there Si t t show disi

Odisinterested/100king around court
Cldefiant looking
Dlaughing (w/ fricadsValoof
(ijschool:
in school?

no

Oyes name of school
last grade completed
Clnot mentioned
0 most of the time
O sometimes
DOonce in a while
is a student - but not preseutly registered
O kicked out
well isy.0. doing in 1?
Dlexcellent marks
0O very good in special ed. class
Z good
Oaverage
Olpassing all courses
Dfailing
Clnot mentioned
Z not applicable
is vouth involved in extra-curricular activities?
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Oyes

Ono
Clnot mentioned
unlikely
if yes: what?
Is there ather info. presented from school?
Oyes
Ono
If ves:; what
(ie. comments -teacher/principal/counseilor)
Does youth have a learning disability?
yes no no mention

Is v.0. on/or ever been on welfare?
yes prescatly on welfare in the past
no
not mentioned
does youth work?
yes :where?
FT PIT

Do
not mentioned

comments:

semtence:

C charges withdrawn

_Ghem-ci-sn hearing:

is there 3 PDR in this case?
Oyes

Ono

i 2 08 | m it
Dyes

Ono

pwe ~

(k)sestence:

if joint submission, does judge agree?
Clyes

Ono
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ilg('! comments @ sentencing:

fimal submissions
Crown
Defense

if trial: other information from witnesses
witness #1

witness #2

enience

Z secure custody

Zopen custody

Z probation

Z community service
Zcompensation
Z restitution,

Z conditional discharge

7 absolute discharge

conditions:

Okeep peace - be of good behaviour

Z abey rules of hause

= curfew: L)

Jattend school everyday

Z not in possession of nor-medically
pres. Narcotic

Onot in possession of weapon__

Ino keeping company of :
Zco-accused(s)
Zvictim(s)
Zanyone known 1o have crim rec

Zreside with
Zreport to prob officer as required
Zobeain counseiling as specified
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Appendix B - Inter-rater reliability

level of discrepancy on cbservation between raters # %
total number of observations made together 569 100%
total agreement between raters 508 89.3%
slight differences between raters 53 9.3%
(e.g. not clear vs. yes, not mentioned vs. yes, perceived age within 2

years)

total disagreement between raters 7 1.2%

(perceived age more than 2 years etc.)
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Appendix C - Breakdown of Indices

Index Name Variables Included

Legal -youth was held in detention before the sentencing hearing(+)
-principal charge is either ‘violence or *drugs'(+)

-youth has a prior record (+)

-3 ore mere charges were read into at hearing (+)

-prior record has offences that are related to current

offence (+)

-prior record has offences that are recent (committed within the last
year) (+)

-prior offences include violence (+)

-there is a co-accused in the case (+)

-the co-accused is present in court on day of -or also in custody (+)
-the role of the vouth in this offence is said to be greater than or
equal to co-accuseds (+)

Child-like/Adult-like

-the real age of the youth is 12 through 15 years (+)

-the perceived age of the youth is 15 years or less (+)

-the youth lives with their parent (+)

-the youth is in school (+)

-the youth is involved in extra-cumicular activities (+)

-the youth exhibits other “child-like" signs (ie. is crying on the
stand) (+)

-there is a co-accused who is in adulit in the case (-)

-the youth has facial hair (males only) (-)

-the youth has been or is presently on welfare (-)

-the youth exhibits one+ adult-like signs (ie. is a parent) (-)
-the youth is employed full-time(-)

Suppo" -a parent/guardian is present at court, or the court hears why the
parent/guardian could not come, and this is for legitimate reasons
(ie. at work) (+)

-the parent/guardian is said to be involved in youth's

life (+)

-the parent/guardian is able to supervise this youth (+)

~defense provides a concrete case plan for the youth (+)

+ means that this factor counted towards the overall index
- denotes that this factor detracted from the overall index
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Appendix D - Detailed information on cases where reference was made to principles
and/or goals of sentencing

1o be on house arrest & was out in stolen vehicle "
(Defense wants probanion via conditional dischargej
offence: passession over $5000; FTC with recognizance
sentence: conditional discharge through 6 months
probation

ID# 2 - Crown -recommends 2 years probanion for the purposes rehabilitation -
of rehabilitation and individual deterrence C
offence - theft under. obstruct peace officer; carry concealed specific
weapon deterrence - C
sentence -7 days S/C; 24 months probation w/ conditions - rpt in 7
days; no weapons-knives; associations with criminals, obey writien
ruies. school/empl
ID# 17 - Judge - “this order of disposion has to help you say specific
'no’ to cnme " “not an order to punish you" “personal deterrence - J+
deterrence is important” “you re not alone-your mother is with
you" —but you have committed 3 serious offences—you need an
order 1o think abous your choices/friends
offence: traffic narcotic: possession for the purposes of trafficking;
(crime proceeds -dropped)
sentence - s/c -2 months; probation 2 months—attend school, reside
where directed, obey written rules of residence and report /2 weeks
ID#19_-Defense - 18 months 13 unduly harsh and not conducive | ID# 19 - Defense (to yudge) - “all of his problems rehabilitation -
to the YOA principle of rehabilitation” - “consider general occurred 1n a very short period of ime as a result of a D+C+
deterrence and specific deterrence” breakdown in the family "... “consider the principles of general
the YOA " “he has already spent 5 months at West deterrence - D
Judge: what about safety of the public? These are the most Detention Cen're”" “he panicked when approached by | specific
serious & dangerous offences that young people can commit —he | the officers and dove towards the officers by mustake deterrence - D
panicked and hit the gas" “thts accused came forward and took responsibility for | public
his actions... this accused is more mature than co- protection - J+
Defense: “He has learned a very serious lesson” -"suggest a accused and i1s mare reflective of family problems denunciation -
short penod of open custody - and consider an extended period C+
of probanon if you 're concerned with specific deterrence” general YOA
principles - D+
Crown(cross examination) - rehabilitation is important but
soctal denuncianion is just as important in this case
offence: dangerous driving: poss over 5000x3: theft over 5000 x3
sentence: 56 days O/C and 12 months probation—report to p.
officer, attend program related 1o driving offences; no biw
driving/leaming to drive
D#22 - ID#22 Defense - “any sentencing principles can be met | public
Crown - “seeking something shorter and sharper” "s3(b) society | by the maximwn hours of community service” -“follow | protection - C+
must be afforded nece. rotection (both sp and general) " YOA principles to balance needs of society with needs general
“general deterrence is a valid principle to apply” - “general of the individual * deterrence -
deterrence will not be served by probation” C+
offence: trafficking mj (.06 grams) general YOA
| sentence: 23 days o/c: 12 mouths probation principles - D+
1D#34 - Judge - “this is not against the public public interest
interest” -J
offence: theft under 5000, poss under 5000
semtence: absolute discharge
ID#39 - Defense - wants a/c - for rehabiliuation and s/c for 1DW#39 - Judge - crime prevennion - long term rehabilitation -
general deterrence - “the more nme spent with bad influences grotection D,J
the more toxic he becomes - want s/c - short sharp to get Judge - can protect society via rehabilitation general
message and longer osc” deterrence - D
Judge - "I want a long term s/c -but this s the last chance for crime
rehabiluation” preveation - J
offence: robbery x4; dangerous driving; weapons dang. FTC with public
bail protection -
sentence: 30 days s/c; 6 months o/c |8 months probation
ID#43 - Crown - wants probation “not in the public pubilic interest
interest to let him off ~discharge” -"he was supposed -C
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ID#46 - Crown - “there's a reason that society requires
denunciation and general deterrence -because kids under age

denunciation -
C+

says the agony of you having to come to courtd/5 times over the
course of a year is enough to convince you ..” “Do I take a
chance on X and go with a posinive PDR?.." * I think ['ll take a
chance but there 'll still be s. ck - [ don 't want those on
the streets of Sca ugh to th the courts don 't ca N
store owners(general det). But - | will consider factors that you
weren't the main player & the agony that you have gone through
where you were told last fall that Crown was seeking 6-8 months
S/C & I think what you 've achieved ihis past year has been
monvaied by this change. Your astendance at school was good.
You are now an aduit. I[fyour conditions are breached you 'll be
in adult court and that's a different ball game. Community
service is a payback 1o society to show you ‘re remorseful and an
alternanve to incarceranon. I hope you live with those terms
and that we don 't see you back here because if we do then you'll
be one of the consequences”
offence: robbery

sentence: 100 hours CSO

14 should not be allowed to consent” “no chance for general
rehabilitanon because of surrounding circumstances " deterrence -
offence: sexual assault C+
sentence: 40 days o/c; probation 12 months (joint sub) rehabilitation -
C
ID#47 - Judge - has spent 7 days pre-trial custody; public
no prior record; 7 days in pre-tnal custody and | day protection - J
o/c additionally will serve gen and spec deterrence, general
denunciation and protection of society " deterrence - J
offence: breach of probation - curfew: fail to comply w/ specific
recog deterrence - J
sentence: (7 days ptdctention) | day o/c denunciation -
J
ID#A8 - Judge -"there's very lutle junsprudence that general
gves the court guidance as to when the court can semitencing
exercise a condinonal discharge " (Judge makes principles - J C
reference to principles relanng to adult offenders (wrt | general YOA
to condinonal discharge and probanon)  _in youth principles - J
court, being placed on probanon doesn 't carry the
same stigma as it does in adult court. Parliament has
given this new option (of conditional discharge) o get
us more aiternanves. Taking into consideration the
purposes and principles of the YOA the fact that you
failed to attend court because you slept in doesn 't give
me reasons to use a conditional discharge - should get
probation”
ID#S58 - Defense - "consider a discharge - not against public interest
the public interest” -D.J
Judge - "OK absolute discharge, but grven prevalence
of auto theft - not in public interest to give discharge
“damage etc... undertaking o pay resntution ~your
dad says boys will be boys - [ say grow up”
offence: auto theft $300 damage
sentence: $300 restitution
[D#66 - Judge - “I have problems with conditional public interest
discharge - 2 violent attacks on mother' No - this is -J
contrary to the public interest"
offence: used revoked credit card; assauit on mother
sentence: 12 months probation
ID#70 - Crown — general reference (o general deterrence general
Judge: “Crown wants me to put you in Metro West which is deterrence - C,
overcrowded and full of y.o.'s with long records. Your lawyers J
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ID# 77 - Judge: - general reference 1o young person’s need to be
held responsible for their behaviour; can protect society through
rehabilitation

offence: theft under, FTC with bail (breached curfew) FTA
sentence: (35 days PTD); 18 months probation; 40 hours CSO

y.p.’s need to
be held
responsible for
their
behaviour -J
public
protection -J
rehabilitation -
J

1D#79 - Crown - "y.o. demonstrated no remorse at nme of arrest
- fail to appear for nitial interview, probanon officer said he had
difficulty in O/C & his response to S/C was more favourable "
“general deterrence is important’’

Defense - "he's had a taste of the justice system and has stayed
out of trouble for over a year now - this is an indicanion that he 's
been rehabilitated & general deterrence is a mnor principle in
this case - the governing principles are specific deterrence and
rehabilitation as held in case law (judge said that these are th.
most important principles)

Judge: “you demanded money from a telier and said ‘or 1'll
shoot you'. General deterrence is a principle that must be

considered but it's not the most important ... "
“he's an atypical offender that is seen before the court. The

problem of that though is that he 's said to be a good, friendly,
happy person, however he has accumulated a significant
criminal record. | must also take mio consideration the date of
this offence - 2 factors to consider:

(1) the interim time - just because apprehended later doesn 't
mean they don 't suffer the consequences, PDR page 4 says he
stopped antending school (despite probation order to attend
school) pg.5 PDR says he's been tardy following C.S. orders.
Pg6 he failed 10 attend ininal imerview - this all indicates a
concern with rehabilitation. He has entered a guilty plea and has
straightened out other aspects of his life. Q/C won 't serve
general or specific deterrence so need S/.C . "

offence: robbery

sentence: 16 days S/C; | year probation

ID#79 - Defense - “s-24 of the YOA savs jail as a last

resort and use the least restnctive measures™

general
deterrence -
C+,D- i
rehabilitation -
D+,J

specific
deterrence -
D+, J

least restnctive
measures- D+

ID# 82 Crown - general reference made to specific deterrence general
and general deterrence deterrence - C
offence: weapons dangerous; threaten bodily harm specific
sentence: 8 months probation deterrence - C
principles of
sentencing -
C.D
public policy -
C
general YOA
principies - D+
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[D#89 - Crown - “as a matter of law he s responsible
-and the fact that other courts didn 't attribute
restitution (to the co-accuseds) doesn 't mean thai the
vicnim should be out $2000

-it’s no consolation to the vicnm that there should be
no restitution - different principles of sentencing
should apply to restitution - he has benefitted equally

as others”

Defense: “he did not benefit equally as others -
consistency of sentencing should be maintained - we
have a lester of apology to the victim - my client
shouldn 't be treated differently when those who got the
proceeds didn 't have to make restitution”

Crown: “if he's a party 1o the offence - he ‘s a party to
the loss - if he ‘s a party to the loss then he should have
to pay. It would be contrary to public policy for the

Crown to abide by some arrangement made by a bunch
of cnminals " He shouldn 't be able to get away with

not having to make restitution just because the others
didn't have to”'

Defense: thists a young offender court - he s a young
offender not a crnimnal - that 's what the YOA says - we
have to show the young offender that the:r case is dealt
with on principles and there must be a principle of

consistency
Crown__"this 15 a resnitution issue - not a sentencing

1ssue "
offence: break & enter; theft under
scntence: 12 months probation. 100 hours CSO

1DW91 - Judge: general reference by yudge to specific and

general deterrence general
offence: threatening deterrence - J
sentence: conditional discharge - 12 months probation, restitution specific
$150 deterrence - J
general
deterrence - J
ID492 - Judge - general reference to general & specific specific
errence deterrence - J

Judge: “Young men don't have the nght to carry weapons and
wound, harm and possibly kill others. He doesn't express any
remorse, takes no responsibility by blaming 1t on his friend for
giving lum the knife”

offence: carry concealed weapon

sentence: [2 months probation, 40 hours CSO with conditions - one
of which is to write a 4 page essay which judge itemizes:

Judge " 4 page essay musi be delivered in 15 days:

1 page - respect for rights & integrity of others - must realize
that no one is to be threatened by others as you are not to be
2™ page - dangerousness of gang activity and why it should not
be tolerated - have to 1ake this seriously - will not accept it
otherwise - if you were attacked by a gang you wouldn 't like it
3™ page - racial tolerance

4* page - my responsibility as a citizen to my fellow cinzens
“The purpose of this is not to punish you, it's 1o get you (o think
about your actions. You ‘re lucky your lawyer kept you out of
Jail”
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Appendix E - Detailed information on references to S. 24 of the YOA for cases that
were considered for custody

D# Refereace PDR in Informat. Refer to Comments:
to case? from PDR | s24(l)is
s.24(1)of preseated PDR?
the YOA? io comrt
hearing?
cases that
received
castody:
1 no yes no no
2 no waived - —
6 no waived — —
14 no no — —
16 0o yes yes no
17 no yes yes no defense-~give him 4 months O/C—that's the going rate
on a piea™
19 ? yes yes no defense -“consider principles of the YOA - consider
extended period of probation if you 're concerned with
specific deterrence™
20 ? no - - defense - “consider sbsolute discharge because there is
no criminal record”
22 yes yes yes no defense™ any sentencing principles can be met by the
maximumnt hours of community service™
32 oo yes no do not
have PDR
33 no yes yes no
35 no yes no do not
have PDR
36 no yes no no
39 ? yes no no defense -~has supportive family and resources in the
community —letters from different agencies ... [ want s/c
to send a message of deterrence and o/c to rehabilitate”™
40 no yes yes no
41 no yes no no
46 no no — —
47 0o no o
54 no no —_ —
64 no waived - —
78 no waived — —
79 yes- yes yes do not defense *"s.24 of the YOA says jail should be used asa
explicit have PDR | last resort... should use least restrictive measures”™
83 no yes no no
cases that
did oot
receive
custody
witha
PDR:
S1 no ves yes no recommend was for custody
77 ? yes yes no recommend was for community disposition
judge -“the most compelling factor in this case is your 3
guilty pleas..by recognizing that you’ve commifted a
criminal act, you’ve taken responsibility... I 2iso
consider as a mitigating factor, your supportive family;
this is a very significant factor as many youths don't
have this support”™
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Il S| Age (1)Present Categ: & C Overail & Recommendation Sente | in-comrt
D} e | (Percep | charge(s) of Iafo oce afo?
o = | mal (2) Previous
e conviction(s)
o] M| 17 (1) possessio -youth partculary of offence - court record overall 30 -has
1 (18+) cocaine -mother wvichim conunents - n/a -18 years old @ time of sentencing days moustache
6 of youth CPLC informatan - previous convictions and -raised 1n a single parent home s/C and beard
” «phase | sentences -home environment appears to be -youth ts
(ilﬁ::?;m‘* probatio famuily & persong) history bealthy - mo substance abuse or alsoa
. noffxer | -brief marriage bet'n parents abuse parenttof a
-FTCrecognizance | cpic | _gather phiysically abusi is moth -0 contact w/ biological fatber dmxh:{
(24 m probation 60 -£ather - listle comtact with youth -absence of male role models -before
hrs CSO) - -youth: lives in haustng compiex her: says non Lance with sentencing
(atempts | -home - absent of abuse, drugs or akohol house rules began early youth
-rathicking in 4 madeto | -youth: mom was always there for me -mother: youth is easily osfluenced - states:
narcobc contact wm:youth 15 disrespectful, non-comphant and gative older peer growp is “I'm trying
-FTC-dispos g | physcally I8 primanly responsible for hus to change
-FTA<court officer (she has never charged tum) behaviour (Y-A) for myscif
(23 days ame were mom: lled hum in ial arts, big broth -youth wasn't entirely co-operative md
served &4 mO/C. | ynsucces | & boy scowts” (Ypos) in preparation of thus report daughter ~
18 m probation. 1 stul) -poor school attendance: has A.D.D. -wants to
mo/Q) —youth ws ‘recruited’ by “older” drug dealers (Y- | Txommendaton: be a good
A) should the court deem community role model
-unlawfully at education: SUPETVISION AN APPrOprAte sanchon
large -last grade completed - 9 - the above noted areas of concern judge:
(5 days 5/Q) school record - * i truant” (Yneg) need to be addressed thus s 30
mother: stopped school at age 12 narcotcs
-poss narc smploymentrmployed ouce a3 & gemcral charge
7 days O/C) labower - left to return to school{A)} orc
(atest) PIXv/present community options: mappropria
prob officer (ph I) said response to probanon te - he ts ko
supervision - poor - but he is 2 “mice kid with lots odfora
of positive quakities” (Ypos) group home

-other Ph [ prob officer: dud weil in open custody
-no CAS tnvolvement

Vi
-polste at interview
-mother: fed up with son and legal troubles
-used to be supportive « now has a ‘zero
tolerance’ stance on thss
-moot tough love has made hum improve over
Last 2 months
tuture plans:
-wants to complete gr 12 dipioma
-learn a trade - computer iy

(1) probation recommendanon - judge does *not agree” (2) Ypositive references - 2, Yneganve references - |, Youth-Adult
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attendance, money mussing
-home

-slow 13 mornings - Late for
school

~also youth has lost
motivaon to go to Sea
Cadets -inutially eager to
attend

-youth: decent rel’ship w
mom & dad

-musses her sister -who she
confided in - suster recently
marned

Agency unvolvernent

-went to 3 psychsatnst -
unfruitful

-peer support grp for youth
at sk run by CTYS

permussion
and counselling; parents would participate

1 s | Age {1)Present S of Categ & C Overall & Recommendation Sentence incounrt
D| e | (Perc charge(s) Info info?
] x| emua | (2) previows
lage) | comvictionis)
I RER R m -youth - faouly background; salegones/Comments cont’d- B days O/C alotof
2 15) -theft under [ 8 -fanuly constellation -“hooked mto her peer grp and culture and | 12 months reference to
-ratfckang P . occup lacks remforcement from home™ probaton goals of
narcotic P -fanuly hstory: mother left Response to offences:4teals -but has conditions: sentencing:
-program school at 17 and worked f/t | stopped since 1% arTest - since doesn’t -nop of | Cg I
{Dassault with a co- at current employer for last want conflict w/ law -not “moral reasons™ | drugs deterrence -
weapon ordinator 28 years ~douts smoking mj - didn’t realize -attend society must
(12 m probation of Central -Marned & had chuld with consequences of offending when 1% caught | counsellng be afforded
& 80 hrs.CSO) To Yth 1= husband who dwed -now doesn’t do this - wants no rouble protection-
Services -Marrwed current partner - w/ law and g.d.
-pnincipal yth's father “smokes 2 ounts dadly - doesn’t bebeve she cannot be
of lugh the young offender - has a drug problem;-expenmentally uses served by
school personality, character, crystal meth, ecstasy, acd and codetne:- probanon
-probaton | development goes to all ight ‘rave” parties:-aiso
records ~mother: no difficulties panhandies ov squeegees for extra money to J: ~ I realize
with pregaancy and attend raves;-parenss don’t like her gong - that you're &
delivery of youth - and but do not prevent her dery young
yauhnﬂanf-ﬂem-' Education: gr 8 ;pnincipak expected her to gl - but
4tan appropriate rate be a problem student - but -did not occur what you did
-sormal childhood for 4he 13 bnght, above-average intelligence was 4 very
youlh - except Right teITOTs | 5 jogrnung dis's rel’ships with peers bad thmg”
.I m”s:d:m teachers -posinve:-respectful and polite o
mxnor-n‘ot gupaimr -but staff are aware of her “other hfe h’;";m
_hl prckany . x:deol school” -grades/ attendance- moval
ter: more serious - ta sense”
back to parents, did not -parents need to support more “gong o
complete school : raves s
S o | 0 s or o sy ey
::o: mmm " | <diin’t understand legal consequences semous
before - but now does -
-youth presents 43 older -ather issues she needs to address: drug foday you
than therseen & engages in " truancy, def in home, lack of siop your
actiothes more appropriate to | : v/ : drug
older youth - ie. all might L problem
parties cecommendagon:
but mother says: she was ~due to senousness of offence « O/C
like that too and so was -since she was previously on probation
vouth's older sister - and did not respond )nell - therefore
ZJooked and acted okder probation alone won't inmpress upon youth
than age how serious crun activity is - spec. thus yth
Mr. X « 3ay3 youth was trafficking in school
pulates her mother - pare youth reg very stngt
he has hustory of akohol sonditions n order to curb rsky
abuse and has had behaviours
treatment parents - she should get O/C and
-parents have fost trust in probation with condibions:
daughter: drug/akohol to attend school
use, poor school curfew (10pm-7 am) - uniess parenal
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«n alternative learnung
-suspended twice - although
now-described as bnght and
does well in Math

-teachers: “he s wasung hss
talent”

worked p/t as stock clerk and
clesner

I|s| Age | (1)Present Sowrces of 1afo Categories & Comments Overall & Recommendation Sentence im-court info?
D] e | (Per | charge(s)
e x i
| @ e
age) ition(s {2 PDR’s - one updated - and
;m attached 1s the old one)
(disposition)
8| m| 17 (1)robbery -youth in custedy | vighim comments calegones/comments cont'd - 30days Q/C -mother - has been
3 18) FTC - -mother -members of communty are Lemsure activibes: (in addition to | wn courton every
recogmizanc | -aunt fearful & have curtaded normal before - no motivanon - 54 days PTD) occasion even
e -gudance activibes watches TV though difficult for
counsellor higtory since feb 17, 1995 fow -rec Uy offend prob her to come
(2)assdult X2 <orrechonal d enjoyrs playing keyboard, watches -notin -fanuly has been
theft under officer -Metro -resides with mother sports, read. pley cards, nde bike possession of expelled out of
(18 m West -youth was as a result of 2 rape states he drinks akohol on non-med public housing
prob ) prob offcer | when motherwas 18 yrsoldata | ocrasion - adnuts using mj but drugs youth statement:
(ph 1) drug party she was attending;- not cocamne -no keeping “Imade 2 mstake -
obstruct -probation therefore no contact w/ -has no financial debts company w/ do what I have to
police officer | records bologcal father -has asthma vkhms do to getitover
12m ~arresting officer home & environment reside with.. with -don‘t want
probabon: -nchms -mother was evicied from home report to prob | to come back to
25 hrs CSO) of 5 yrs. Due to illegal act by -has not responded well to officer as court and wear
fnend of youth - now mother s communsty supervision in the rew’d handcuffs
FTA court housed tn motel w/ her 3 past -hasn’t complied with boundary anymore™
FIC chuldren probation conditions no pager
prabanon -mother 1s on "Mother’s -offender tells wrniter that in counselling J: youre mom has
12m allowance and 1s wainng for custody -he gets along quite enough o deal unth
probation; Ont. Housing well-and follows the program™ | compensaton | nota good role model
75 hrs CSO) -stepfather - s 1n jamaxca - he to ictum- for 2 younger sisters
(recent) has contact by phone:-was re: present offence - was ¢o- $100 - wathin
deported to Jamasxa for drug operative w/ polce 12 months
trafficking-but youth was not -regrets involvement w/ law
exposed to this and accepts responsitality for
us actions
control -admuts that he kas some older
-mother is supportive -vouth friendts who wmay hade fluenced
gets along with stepfather hum m the sense that they have
<co-operative at home for most matrrial goods that he does not
part have
mother” “not a bad kad”
-has & curfew - calls if he 1s out exommendaton;
later probation supervision does not
mostly obeys house rules meet the needs of the offender
o - at the present ume
~(lsts subyects & marks)
beforewd wed other stud
-poor attendance
offender states he has stopped
gong to school sometimes to
avoid certain students/ teachers -
has difficuity w/ authonty
figures

177




11s | Age (1)Present Sources of Info Categories & Comments Ovenall & Recommendation Sentemce in-
D] e (Per charget(s) coart
| x| cept { (2) previous info?
ual | comviction(s)
age) | (disposition)
old PDR - wiitten re: bk ¢
charges
S| m| 16 (1) possession | -youth wictiins comments ¢ategones/comments cont’d | 12manths mother
1 a7 | under -mother of #1 . 1tems stolen rexmbursed - -youth: cnimunal behaviour s probaton and 25 s
(2) bxexs | youth nsurance - but no due to his frustrabon with hours community | trying
and theft over | -ocal worker compensauon for rauma mother’s lruted financial service to get
at detention suffered - no longer teels safe resources - wanted things (jount subrrussion) | youtha
centre in home -yth knows cnimes ‘father-
<ounsellor at #2 - stolen articles not \nappropnate - but doesn't figure’
detention centre | recovered but did PP D
-pnncpal at remburse -yth doesn’t want open behawvy
detention centre | -victim & faguly afraid - can’t custody our has
-vice-pnincipal sleep at nught - have tnstalied -yth s Ainsshed with crune - improv
at business won bars on windows and wants to change schools get a ed
&technucal security system p/t/ 0b sunce
insttute #3 - most items were recovered | -mother - wants curfew bewng
-vice-prncipal by police & the rest reumbursed | -mother: feels that lengthy n
of secondary -victim & famuly feel violated & | custody wouid have a custod
school angry at loss of items of negative effect ¥
-victims X4 #4 - damage to Dodge Caravan | -some posibve school & “custo
-pobce report whuch was stolen - tool box in agency tnwv. dv has
van was not recovered ~vicum overall change
wanted compensaton for thus ~youth accepts respansibility d him”
of $300 and despite expressing
(amly background & home remorse - vth had difficulty
situation: comprehencing the
her s not employed of the violations -
outside of the home: has a lack of concern for icums
younger sister ~anger management needs to
-youth’s mother never marmed | be resolved
hus father - natural father left
before youth was born tecpmmendabon;
-natural father was an considening youth's
alcoholx and was abusive extensive criunal

towards mother

-mother had a ¢l rel’shup for
two years with a man - who
youth developed bond - but
they separated over 13 years
ago

-this man re-marned and
abandoned the youth

entrel

~mother says youth always
struggies with suthonty
-~age 6 - descnibed by teschers
as disruptive & “out-of-
control”

-vouth & his sister were place
in CAS care for four months

-mother: yth was borm &
heslthy baby - reached
developmental mulestones
relatively early

-vth had counsething when
young - at the tme he was told
that step-father wasn't his real
father_

wmvolvement and escalating
senousness of offences -
recommend custody to
umpress upon youth that
there are consequences for
thes Wegal actinty

-penod of probation
following custody would
ensure vouth ts held
accountable while being
Sven approprate resources
to function within socrety

with condippons:
repott to probaton officer as
required

attend anger mgmt
counselling

attend school regularly /or
obtain permanent
employment

Lve with mother or other
approved adult

abide by curfew set by court
no obtaining of driver’s
Icense dunng probation
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: mother -
homemaker: step-father
works in retal; half-sister
&2 half-brothers in all

younger

gave barth at 18 to youth u»n
Guyana- was unexpected -
biologxcal father ched under
(19 3
-no complicatons with
pregnancy Father's brother
was a father figure to youth
- he lves in Flonda & keeps
n touch wtth youth
- dated another oun in
Guyana - who got along
with youth - ended though
et current partner mn
Guyana - moved to Canada
- good ret'ship
-no direct faculy members
has been invoived with
drugs or akcohol

-mother: he's obedbent &
respectful

-doesn’t always think
before he does thungs
-he & partner do not use
physial force to disaipline
therr son - takes away
privileges

-youth ts efraid to get in
trouble around hes - when she
does discipline ki - he feels
remorseful & sometimes crics
-mother: wants to take care
of youth rather than having
him in detention - also
wants a probabon order

says he feels remorse for lus
actons

-wants to nssh school & geta
p/tjob-wants to work w/
computers

-pare ume: frends, watchng TV,
dabysitting younger sidings,
repatrmg TV's, VCR's and crs &
fammly outings

everall

-rst ime offender; 15 vears old -
aoffences of theft under; FTC and
FTA

-youth has spent 59 days
detention a3 2 resuit of previoysy
eutstanding charges and current
sharges

-has & supportive extended
farly

-youth says school 1s important
-wants to avosd conflxct with the
law

recommendation:

~<ommunty disposition -
through a penod of probation
supervised 1 the commurnuty
-and community serve so that
he may give somethung back to
the community

conditions:

-feport to probaton officer
-attend school everyday on bme
as required

-reside with parents & obey
house rules

<urfew 9pm-6am Sunday-
Thursday

& l1pm-6am Frday & Sat uniess
parental permssion given
-attend counsellng deemed
appropnate

T | 5| Age | ()Presem Saurces of | Categories & Comments Ovenll& R S in-court info?
D e | (Per | charge(s) info
O | x| <Pt | (2) Previous
=l | conviction(s)
ge) | (gisposition)
71 m| 15 (1) theft grade 8 response to present categones /comments cont’d - 40 hrs of Crown : one of the
7 (16) under: reportcards | offences; c ) ding charges is
FIC -metro -youth cannot explan tus grade 9; has a “¢” average; late service work | robbery - set for mal
with police crnounal activity - he had no | for class -18 months -udge: “most
bail: FTA | synopsus of cnmumnal intentions -youth: easuly bored in class- probanon compelling factor in ths
mncourt | offence +e:FTC with curfew - he was | marks have ranged from B's - E's | w/ case 1s your 3 guilty
() no <ourtintake | atafriend’s house and lost previous/present ggency inv, conchtions pleas”
. document track of me -has spent the last year in and set outin -“by recognizing that
previous | -group -theft under $5000 charge - out of detenton PDR vou've conurutted a
charges | pomereport | s an open door to school -group home report - posiave 235 days crununal act - you've
-“nterview kitchen - prcked up scratch -youth: wants out of detention pre-trial taken responsibnlity
with youth cards used m school malk because he musses famuly & detention to | -also a mibgating factor
«nterview contesis!!! frends -wants to be w/ momto | each count 1S your supportive
w/ mather -FTA in court - forgot the datr | do chores (ame famuly - this s a
- when he realized ths - he -dislikes assoqating with served) signibcant advantage -
ferned himself m cnumunals & wants to be with many yths don't have
VCRM INIETVIEW: N0 One fnends this suppont”
available g w, - -'you'zpfl' tume

offender -your acts were
cnmes of opportunity
and done of poor
judgement - the other
two charges were
cnimes of disrespect of
court orders”

principles of sentenaing
mentioned:

-y.p.'s need to be held
responsible

~<an protect socety via
rehab.
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1 s | Age (1)Present of | Caseg & C Ovenall & R S to-court info?
D e | (Per | charge(s) Iafo
¢ | x| | (2) previous
wal cosviction{s)
age) (disposition)
36 m| 15 (1) Breakenter& | -Tview of 3¢ -3C days open Crown: nat
18) comamt theft probaton dispositions: (nothing ; parallel assessment custody opposed to
file written..) bewng done by Family Court -18 months o/cun hight of
(2) sobt -meenng VICOM interview: victim S hus Cline probation PDR
(ame 15 w/ mother | maternal sunt “een recently @ hospital for sk | w/ condinons: ~broke trust of
ths: o -telephone | -youth had been hving w/ her children since mom thought he -report as aunt
::;.;:)dv- 495"‘ mierview pnor to the offence was downg drugs - tests turned required 3
ths: probation w/ school -had been asked to leave since out negative -sttend an suggesting
ml°8" M K:: -Mmeeting wasn’t following rules of the +has eprlepsy assessment by o/C
-18 months} w/ youth house w Faguly Court 4udge: agree
—entered home wath an extra sensitve youth whose current Chinic with Crown

key - bquor was consumed:; CD
plaver & tapes were taken:
picture was damaged

-most of the loss was recovered
by insurarnce

-vicam 1s estranged from youth
- he has never apologized - she

stuation may be partly
explained by medical tactors
-mother: worned about -peer
unfluences - dnnking, health
concemns & Lack of positive male
model in life

b -ison

feels he needs heip - but wishes
no further involvement
pgerviews with parents
-mother - employed at Toronto
hotel
father - in Jamaxca
-half-brother - younger in
school
maral hustory : mother & her
2 children came to Canada tn
1994
-youth’s father never part of
the family - but father of haif-
brother hved with themon &
off in Jamaxa

2
bedroom apartment in regent
Pask area

parental nfluence & degree of

conyrol

-no problems w/ youth until
last year

-not listenung - would stay out

r

-bll'ﬂh & early development were
normal - but youth was i a car
actident at 9 and suffered
sericus head mjunes

? 34y he really
didn’t break :n since he was in
possession of the key
-would rather ive w/ tus aunt
~doesn’t know how court should
deal with um
-has some interest in sports - but
no elaboration on letsure
activibes
-has done well in custodial
detention
-has made swadal gestures w
medxatons
querall
-15 year old second offender -
whose situation s being
complcated by health and
familial issues

-sincean 18 mn;h probabon
order w/ strct condiions made

late and sometimes all night in June -perhaps an additonal

-has 2 temper -has damaged short custodial disposiion

some of her property at home followed by an expectation that

dunng arguments youth will perform communty

-has been in detention & service would cover basts - and

C dy due to his off make lum feel more accountable
her - not ad to having | tothec Y

hum at home - but feeis unable

to deal with disruptive

behaviour

sducation/empioyment:

current school vice-pnnaipal :

attendance and behaviour

unacceptable

~did better at hus other school

-in detention-school s a
stength
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-although - youth used to leave
tus bedroom at night by a rope
ladder

step-moather - says youth has
assumed responsibility for
these offences to protect the
‘nng-leader’ who is reported to
be tn a Mexscan jail

-youth - says he was
responsibie

-youth-for a period of tme he
was ‘angry with evervone’ end
admutted he was being a littie brat

now
-has nevir been a problem
at Metro West detention
centre

-when asked what court
will do - youth says he
doesn’t know - but expects
custody

-understands the loss he
has caused to victums but
has no means to make
compensation

-has been in secure
detention for at Jeast 4
months

recommendation:

~youth has mantured over the
past few months

-would benefit from more
probation supervision

-tf court order custody -
recommend that it be short
term of open custody which
would facilitate hus
returnung to school tn the
fall

TD® | s | Age (1)Present Sowrcesof | Categories & Comments Qvenall & Sentence in-court info?
e} (Pexc charge(s) Info tion
x t eptma | (2) Previo
lage) s
; hod
(disposition)

19 m| 1603 | (1) step- responge to present & previoys | categones/comments -5¢ days O/C D: -fanuly breakdown
-possession mother dispositions: cont’d -12 months ssue; likeable young man
over X3 -youth -difficulty reporting to -tep-mother wants vouth probatien - mmumal priors
heft over -probanon probation on last order - youth to ive w/ her - but vthsays | w/cond: -5 months s/c - done
X3 file w/ says ts was due o lack of he wants to lve w/ famuly -report to prob *hard tume’
dangerous mumstry of | understanding the adowr of ks fnend because of problems | offwer -18 months s harsh &

of lazpyer when he was on bail for he has w/ hus older brother | -attend program not 1n keeping w rehab -
1 vehxcle y&socal | otherc educaton/employment: related to driving | consider general & spec
services -when he reported - pleasant & passed every grade up unnl | affences deterre
@ co-operative; compieted his 9 w/ average marks -n0 learning to udge: what about safety
.theft under CSO-he enjoyed reporting -will have to repeat 9 ; dnve of public? These are
(12 months sunce he was able to talk 1o frequently skipped. not ~urfew 11pm- most seniou /dangero
probation: someone besides famuly employed 6am (7 days/wk) | offences y.p.commut -
30 hours - unable to “step-mother: he has a -atter probation - D: suggest short penod
CsO) contact - youth admits causing | learmung problem - reading | notto obtain a of O/C
$200 damage to each vehicle RISVIOUS JQENCY dnver’s cense & extend probat i
.theft under \nteryiew w/ parents: step- myelvement- none except untl course concern with
(12 months mother separated from vouth’s probabon completed specific deterr
probation) natural father tn 1992 - nterview w/ young -feside at -he was oufluenced by an
ftmaost whereabouts of | moth person: approved adult who is m (@l o
recent) s unknown - youth saw her 10 (| -attractioe & likable young address Mo
years ago last man ~attend school Crown: rehab s
step-mother - has cared for -when interviewed regularly or umportant but scasl
vouth since he was 3 previously in Metro seek/ maintain denunc-.
| father - a care-tak d centre - wasquite | employment J:«“T'm giving you a
pays support and sces them cheerful and optumusbic - “it | -don’t possess chance™ "if tnvolved
when possible wasn’t bad” in the tocls for house- cars agan will spend
4tep-mother - seelang tnstitubon breaking tine 1n jad”
ploy w/ no -yth enjoys drawing, “-pos rpt from prob
-4t home with step-mother & king building officer - says you ve
youth are her other chudren: models matured m astody”
sister - expecting a child {older) | -has good health & doesn’t “considering served
brother (older) use drugs or alcohol - long ime 1n 3/ ¢ & never
sister (older) smokes aigarites served ume before” -
suster (older) -has many fnends - some of “taken chance on vou
brother (younger) who have been in trouble because you plead
-neither parent suffers from w/ the law guulty to o charges”
substance abuse / neither has overall
a cnimunal record -youth was on probation
parentalinfluence & degree of | when he comautted these
<entro: offences
-yth good rei'shup w/ bath -he was “angyy w/
parents & father’s new partner | everythung’ but 13 not angry
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left practice - theme of abandonment in
youth’s lfe

-maother had rel'ship with another man w/
kids who also took off

-youth found " y’ thru other
kuds who were macho, defiant and ant-
social

-parents sent fum to private schools n US. -
where he was introduced to gang cuiture of
Harlem &US cibes

-moved back to Toronto with e new
personna - hip-hop music; street liassons ;
speaks w/ accent - black urban street gang
-he 13 a follower -not a leader -

~mother: commutted to son -will supporthum
-has daughter — gomg to university
education: did weil in sports but his
behaviour was 4 concern @ Forest Hill
pubtic school

-sent off to Pnvate Academy tn Georga -

currently in Metro West detention centre
~has problems of impulsivity that impede ham
from malking clear evaluatons of hus actons &
consequences

-parents have spared no expense in the past
for therapy, private schools etc. but youth has
not made these changes

-probation officer: “the many ways the
offender presents the world with 2 false seif, 2
cancature of gang life, all putfery & facade.
Thus 13 suggestive of poor self esteern and
underiying vulnerabulity”.

Recommendation

-therapeutic efforts

-but if custody {open ot secure) s seen a3
necessary - then Central TorontoYth s's
should be involved with offender

<omatusuty supervision does not appear to be
successful in deternng youth's behaviour

-if prob is for

academuc setting for knds w/ beh ']
problems -then a 6 week wildernuess
program in [daho

-went to the school in Maine -boarding
school w/ therapy

-retumned & started Alt school-behaviour &
academuc record improved-then went down
again when he enter mainstream school

-is 2 years behind peers i1 school-wants to
£0 to unuversity

L 4

tr!;nmnt. educaton and a restrchon on
assocates should be included as conditions

I S | Age 1)Present of Categ: &C Ovenll & Recommendation Senten in~court iefa?
D| ¢ | (Per | chargels) Info ce
0| x| 359 { (2) Previows
couviction(s)
{disposition) :
3| m| 17 [+ -youth partculars of offence —yth rejects some {categories & comments -cont'd..) 30days | -mostofthe
9 Qe -robbery X4 -youth's detauls in police synopsts - but prepared to employment - worked p/t odd jobs & for hus S/C+ offences occurred
-fail to comply | mother assume responsibility father's furruture company 6 n one day
-dangerous -youth’s -wants court to know he knows nght from -has had money he needs - mother unsure months
dnwving father wrong; feels remorse why he robbed when he has never lacked for O/Ce judge: “nota
-weapons -family -states another co-accused ( he won’t things 18 serious record”
dangerous fnend dentfy) nstrumental in the robbery (who therapeutic perspective - has now been seetng h -role of offender -
-famuly wasn't caught) & one of the co-accused's Dr. X - who says youth 1s bnight, free of mental | probati | less than others -
@) fnend caught - was wrongly attributed with the iliness 7 “outrageously omnpotent” in onw/ he didn’t brandish
-etung fire to -famuly actions of thts other person attitude and presentaton. condity the krufe
other fnend “ays robbenes weren't planned & then -also seeing a therapsst from Jewwsh child & ons: Crown:one of the
b Al changed this - says they were faouly services -notin vichims 1S tn court
-mmschuef - (ARO -understands how this affected lives of his Correctional Sypervision: COMSOC report - watchung to see
property ~<ounsellor famuly - but not vicums made acceptable progress; * g | wonof what happens
(15 months (Central VIClm's comuments - alf adoiescents - mare on the risk assessment scale weapo
probation} Toronto fearful than previously - didn’t want therr Correcuons - reporting has been acceptabdle - ns mother: (1o judge}
Youth names in report for fear ot retaliabon but he gyves prionity to hus socal engagements | -ceside our whole famly
assaultw/ a Services) -3 of 4 ictuns hoped offender would be and s late where wanted (0 be here
weapon -youth's enrolled as part of hus sentence in 2 -has only completed 2 small portion of hs prob today wncl sister
30 days O/C theraprst rehabilitative program to prevent further CSO at a daycare (which was posiive when officer
® 12 months Jewish victimizabon he went) speahe | defense: gives case
probabon @ farmuly & - parents had an -but relatively compliant w/ other cond: s plan for accused -
75 hours child ‘awful marnage’ -report letters from people
CSO) service) -mother - met husband @ 24- trying to ) once/ who will support -
-phase | escape from her “domuneenng’ father <not filled out} week wants S/C for
-theft over probation -Mr. X was older and stable - had a yob as - somewhat obtamn | deterren’
-fail to comply | officer- salestnan at furniture mfg co. - she worked b & antrauth - but likeable & | | and a short sharp
w/ probation | COMSOC as secretary - were abie to establish an good potential for future pro-sncial endeav’s kng shock + longer
(10 days S/C LOMSOC affluent lifestyle in Forest Hill ares of -mother: reasons for disruptive behaviour s from O/C for
+12 months records Toronto due to early farruly Life & abandonment by CTYS ‘rehabilitaton’
probabon) Corrections | -marnage broke down - father - verbally father, school authonties and therapists. <ustody s toxc for
-mast recent d b & d ding she remains supporuve - & has seen some youth - he s
-Polxce -mother - prunary parent - but father improvement impressionable.
ynop: d of derugr to her father: descnbes son as “the weakest young
-ctim’s and the children man [ have ever met” - bebeves his behaviour Crown: wants one
statements -age 3 offender started acting out due to s a result of psychiatne dufficulbies year in total -
conflict 1n the home -anuly fnends: he’s bnght: a good person: but leaves 5/CO/C
-father ndiculed son (re: sometiung he has 18 striving to establish meanungful rel’shups & split to judge
talent in ~athletics) 1s mumacking father’s behaviour; & 13 scarred
-sge 10 - father left and took up with hus by father’s abandonment -youth: I'm sorry
current girifnend - still paxd support and future plans - umversity for whatIdsd - I
tned to control - apologize to
~at same tune as father left - famuly therapist asseasment - 17 years old; has pleaded gulty; victm'’s mom -

won’tdo it again

mother: I'm not
gomng to give up -
even father ts aow
comautted-needs
to be integrated
nto community...
{very artculate!)

judge:

-has a need to act
‘macho’ & identify
w/ cnimunal
groups

-utating father
+prior rec - not that
lengthy given
farruly probs

-has a lot goung for
him

-l want long term
5/C - but thus 15 the
last chance for
rehabiliaton
+ums say they
are afrad o go out
-in one yesy youll be
out of the youth
system and on your
o
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education - probs began in kundergarten -

concentration was poor - low achsevement
-disruptive in class in hugh school - refused
to artend classes

-f a period of community supervision 18
seen 43 appropnate - probaton condiuons
should address regular school attendance:
non-association w/ those w/ a crumunal
record; and counselling as directed

1] s | Age | (1)Present charge(s) Sources of lafo Categovies & Comments Ovenll & Recommendation Sentence in~court info?
Dl e} (P | (2) previous
*| > P | comvictionts)
wa b
age) (disposition)
4| m} 16 (1) escapelawful ~youth VIUR's comments (in police synopsts) 1 dayS/C defense -s /¢
0 an custody X2 -youth’s mother - mother- chinica) history - actve. Famly (noung he may be nsky -
-youth’s father employed; father-employed, younger sister | parhcipated in farnubes first program, had been in may pwck up
“theft under (8 ~former «student Intervennon involved a case wkr pre-trial worse traits
months probabon + probation -faculy are willing to have offender return attending faruly home 3x/week detention for | judge: you sull
30 hnGFg) afficer home - hoping that tus level of matunty & -therapy 38 days) have 8 months
{COMSOO) imepulse control would have increased by <CAS - foster care @ request of parents -andstilhas | o/c-will vou
heft under (fine -records from that ime - operates a newspaper roule for | 8 months of run away
$74.95) Correctional famly background: marned since 1981 - 2 the last 2 years -74 customers open agatn?
- services kids - four bedroom house -;:‘t:;;y :mw' s«;:::rmﬂg custody to
-offender upbnn, was normal-but due : - lue to teesm serve
-possessian of stolen to hyperactiity had dithculbes socalzing | previous/presentcommunity options
propty w/ other children -phase [ probation officer: youth unable to
-FTAQ12 mths durmg y school participated in function normally outside of a non-
probation on each Beavers & Cubs and Cadess; played baseball for | structured setung
charge) 6 years -poor candidate for communty disp.
-mother: never been viclent at horne, AfO/C - he will hikely ‘bolt’ agan
-B &E theft aver; - school or commuruty ~advises a Youth camp setting
fail to stop; Poss mother: O/C not restrictive enough - - posive -untl
under(90 days S/C because he s impuisive - will escape incident occurred
4 months O/C ¢ 18 -needs a strct program to motivate hum institybonal behavioyr - satstactary
mths probation oct) -offender 13 2 follower: lacks seif-confidence - youth:
-mother wants hum to go to school (/t or were 3 reasons he left O/C:
-B&E& comaut get employment (1)he wasn’t allowed to partcipate tn
(50 daysO/C) father: son would be a good candidate for progr hus first week there
o/C ‘boot camp’ -because he s non-violent but (2)the house was durty
-escape O/C- needs regimentation (he had dufficulty making friends
recaptured father: has a disregard for authonty; an futvre plany - finish school; move in w/
" active har; father feels no influence over P attend lung & gete p/tjob
over der son -has not visited hum since he was Qverall
m:“ un wcarcerated. Youth lacks respect age 16, repeat offender; shows remorse
p ’thsPO q +has ADD. & was puton ntalin atage 7 - ~admuts tying, steaking & being
(6 mon / but taken off it when he was found giving d pective ds tus p are
them to fnends areas he needs to work on
-ncape 0/C -no other evidence of drug/ ak abuse -famuly 15 canng & has tred to get
(::’p.tund 0 -youth - expresses remorse counseling & intervention for him
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T] s | Age | Q)Preseat S of | Categories & C ats Ovenall & Semtence tn-court iafo?
D| e | (Pexc charge(s) Info Recommendation
¢ x| epma | (2) previcus
lage) | comviction(s)
{disposition)
1] m| 16 ) “nterview ViIChm inferview n/a -16 year old first offender 2 months secure custody (looks young)
7 14) trafficking w/ youth - mother came to Canada - who continues to deny + 12 months probanon ~doing well in school &
cocaune -interview n 1985 wnvoivement in the w/ conditions: sports
-possession for w/ mother | -fatheris i1 Canada - but they have never | offence -report every 2 weeks D: father has lttle contact;
the purposes of -Interview lived together as a family urut -reside where directed contnbuting factor-mother
trafficking w/ father -father - has no role in youth’s life: no tecommendation - <obey wntten rules of the dotng best she can
-possession of -phonecall | contact for over a year - currently court probation order house D: scantily wnitten PDR
proceeds to school pr dings for ctuld support pay « g faurly strct -attend school dunng “gwe hum 4 months O/C -
home environment - home phere s d - alleviate term of probanon the going rate on a plea”
Q) congerual -they well some of mother’s -has never been in 5/C -
(no prior record) - concerns & make hume give im O/ C first mom s
mother: he’s never been a probiem ; ace bie to the well-spoken educated
surprsed by the charges commumty woman
her 18 ployed ly & -peer pressure
lockang for work - furthening her overwhelmed hum -kids of
computer education in the past year that age -he was testing the
young offender - bright, senous youth - system
felt bife was smooth until wrongfuily Crown - agrees PDR not
charged & conwicted of thus offence hetptul

-mother: he’s a zood kid who needs o learn
responsibility be being groen move

-mother acknowledges that he ts a bit
‘spoiled’ as she tried o give kim the best as a
sngle parent

-was inoolved in orgenized sports until
recently and is sill srooloed @ school
-mother 18 concerned about some of the
company her son keeps

gffence - mother feels son was m wrong
place @ wrong time - both feel this was
entrapment

sducagon/employipens - just completed
grade 10 - school 1 no probiem - wants a
career in business

-vi-pnncipal agrees.getung all hus
credits; attendance has been good: and
behaviour ot a probiem - although it
was noted e has a bit of an “attitude’

-seems to be in denial-
recomm 8 months 4 S/ce $
O/C - speaific deterrence

|: ~ you are 16; no record; mom
s on PTA at school - can
deade to say ‘no’ - have free
choser to anthdyaw - you're an
amateur ¢t this-good-
conTmnces me you're not in the
haint - arder of dispasition s
there to heip you say ‘no’ to
anme - not an arder to punish
you - you're not alone: mom ts
o you”

184




e~

60N |

(1)Present Sources of Info | Categories & Comments Ovenall & R dats S [ info?
chargeis)
{2) Previcus
comviction(s)
m -vouth vichm interview: this was the 38 ume thewr | categones/commerts cont'd 2 weeks Crown :was in Q/C
p vehucle had been stolen from in front of . o/C previously for 3
over (stalen nterview w/ ther home development -bnght & personable. | consecutive | months - thus is s 2%
vetucle) vce-prinapal of | -forgot to install ‘the club’ that nught Describes ref'stup w/ mother in to other stolen vehucle - was on
hugh school ~doesn’t have to pay the deductible - but P terms - protective of huis sentence bail @ the ime - has
~ase summary tnsurance rates will go up mother served 91 days S/C -
~assault w/ notes of youth -no longer feels safe n the fathers abuse and negiect - should do more than
weapon (6 at CAS (1981- feels that someone had to be wn:!ung to and upset since father 's making a thus now
months 1994) know ‘the club’ not in the car that night greater effort to parent his new son
probation) ~<ase file - -fe: sentence - unsure but says” deterrent w/ current partner -Defense: mother
probaton & must be greater than temptation” -he 1 tnterested i purswng hus wants hum to serve
-theft over (12 communty g native hentage & spuntuality 0O/Cup Northina
months services 1954~ father - mumumal contact resides -Tor -has done well on probation - he s a native facilaty - stll
probaton) 1997 mother - collects farruly benefits very "thoughtful & insightful youth will be on probation
<ase half sister - resrdes tn other town sister - w/ a keen awareness of the untl 18 vears old
~assault (12 conference older elsewhere w/ 2 children limstabons that s Life in relanve
months notes - St. sister -older - ressdes w/ mother uem poverty have brought” Judge: has served 91
probation) John's school youth - resides w/ mother - student -responding well to structure of days - senterce 2
fapuly history:-attempts at contactng program @ St John's school - sister weeks O/C
mother and father - unsuccessful visited - mmmumal contact from mom consecutive
-youth states: mother born on Indian education; behavioural problems at
reserve - father 1s German school - lack of parberpation by

-parents split up when youth was 2 - father
has another son w/ current

mother in interventions cbstacle for
hum to get appropnate

-kds were raised pnmanly by mother on
social assistance-father has given little
fhnanaal support
v +CAS says famuly has
had longstanding nvoivement before
vuul.h s birth - due to chronx pmbkms ol
violence, alcoholism &

-absenteqsm -vice-prinaipai was
aware of youth's aggression but
found hum to be inteligent &
likeable

-v.p. doesn’t thunk youth should
return to thus haghschool - he has a

-kuds were not abused but they w d

senous physnl abuse to thexr mother -
chudren were ht 1o be neglected
-yth began to b!lggxuuww/ siblngs &

other children

-referred to Eariscourt - began to

demonstrate leadershup sklls

-rel’shup bet'n instability of mother's

bad rep there - needs a fresh
starn

everal]

~before the courts for the 4™ ume
-product of chaotic upbninging -
acting out is response to lack of
structure and supervision dunng
hus upbninging - ts intelligent &

mental health & childhood problems-when | insightful

mother fell into crists - aﬂ3chﬂdmwm xommendation:

suspended from school I ly Y supervision alone
won't deter the youth
~open custody of 4 months -
appropnate
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IDe | S| Age (1)Present of Categ: &0 Ovenall & Recommendation in-court info?
e | (Per charge(s) Info
x| cept | (2) Previons
ual conviction(s)
ge) | (disposition)
41 M| 14 n -mother police jnterview: constable states thus categones /comments cont’d -15days O/C » judge: PDR gves no sense
{14} | obstructpeace | -vouth youth was known to him -tus officer igency invoivement: CAS probation of 16 that mother or siblings
offwcer -probation and ancther followed him into a mvolvement months w/ arenvolved in tus fe
fle - youth & companion went conditions: Defense: mother not
Q@ (COMSOQ) nto the wash: - police followed ipterview with yOUNg person: was -report o prepared to have um
-theft under -worker-at | them inio washroom & reported that frendly & ulkatuve. Derues police probaton officer home - CAS wkr s
X2 (12months early release | they were smoking heroin synopsis that he was smokung heroin as ceq'd lookang for a placement
probation) bad -youth flushed it down the touet - says he doesn’t do drugs or akohol. -obtain drug foe hum
program ~he started arymg & calling for his mother | Minumuzed the offence. Agrees w/ ¢ ling D he has been 1n
-police - whuch officer explained was his “usual her that fnends are a2 nega | detention sunce
constable role” - He pretends to be inmocent & acan influence on hum June 15® (sentencing
e ¢ comoencing actor but officer says he is | -He enjoys going to Canada’s heanng date July 16)
not innocent Wonderland. lifing weights and playing Defense & Crown - “he's

famuly arcumstances: mother moved
to Canada in 1980 - Have kids.
Mother is separated from Gther for
Last 8 years -father drank too much
-now has a close fnendshup w/
anather person

-youth has hived back & forth bet'n
mother & father

parental influence & degree of control:
well behaved as a young child - at9 -
received calls from school saying he
was snuffing glue

<CAS became involved - was place n 3
foster homes - ran away from them all
-mother: he doesn’t listen - stays out
late; all ught & sometumes out for
days

-smokes cocaine in the house - has
stoien money from her

-feels he 13 addxcted to drugs

-he has older peers who have a negatioe
influence on hme

-fearful that he 1s involved n gangs
-when offences occurred - was living
w/ father - tather has since moved -
he doesn’t know where - but when
youth was at open detention facility -
father did visit on a regular basts
education - frequently truant -

but wants to work w/ computers,
rmath & design technology & realizes
he needs an educaton for thus

14 years old - very senous charge
-famuly members & agences are
concerned w/ lus drug use & out of
control behaviour

-youth muumazes this

recommendanon:

-seems to do well 1n a structured
seting & has shown that he can
follow house rules

-would benefit from a structured
setting and needs counselling for
drug abuse

«if custody s considered - 2 period of
open custody would be
recommended followed by a lengthy
penod of probation

out of control”™

Defense: release hun
toddy w/ an order to
reside

Crown: 60 days O/C
runus pre-tnal probation
judge: has spent 41 days
O/C-willgive 15days +
probation of 16 months
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Chapter Four — Public Perceptions

Introduction

The preceding chapters reveal that neither the ‘youthfulness’ of oﬁ'enders, nor their
chronological age appear to be independently related to the outcome of bail or sentencing
hearings. Instead, the two court observation studies showed that legal factors accounted
for much of the decision-making occurring in youth court. Moreover. provisions specific
to the Young Offenders Act were rarely raised in the court hearings (e.g. the ‘responsible
person’ provision in bail hearings, S.3 principles of the YOA). These findings lead one to
question how the principles that have been written specifically for young persons who
come in conflict with the law, come into play in the youth justice process.

The premise for having a separate set of principles for dealing with young people is
rooted in the assumption that there are differences in the nature of offending based upon
age. Consequently, the Young Offenders Act and its predecessor the Juvenile Delinquents
Act, put forth a different set of standards for youthful offenders. Even the recently
proposed replacement for the Young Offenders Act has reaffirmed that there should be a
separate justice system for youths." However, growing public attention to the problem of
crime and particularly to serious youth crime has resulted in a shift in political focus.
Rather than childhood being considered a factor which mitigates criminal responsibility,
the seriousness of the offence and the risk the offender poses to the community appear to
be taking precedence over ‘childhood status’. This kind of approach was illustrated

recently by a youth court judge in Florida. In a case of first degree murder involving a 15

! Bill C-3 (1999) Section 3(b) 1* Session, 36® Parliament, 46-47-48 Elizabeth II, 1997-98-99, The House
of Commons Canada
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year old offender, the judge, in passing down an aduit life sentence indicated to the youth
“I do not perceive you to be a child...(y)our monstrous act made you an adult”?

Moreover, research has shown that members of the public do not see differences in
the seriousness of crimes based upon the age of the offender. For example, a study done
quite some time ago (Sellin & Wolfgang 1964) provided a series of brief offence
descriptions to subjects in an experiment which sought to understand how the public rated
the seriousness of various kinds of offences. Respondents were comprised of university
students, police officers, members of the public selected for jury duty and juvenile court
judges. In addition to the offence descriptions which included variations in the context of
offences (such as the presence or absence of bodily injury, whether property was stolen or
damaged, or whether intimidation was present etc.), the authors also randomly assigned
information on the age of the hypothetical offender to respondents. In all cases the
offender was male. In the first condition no other information was given about the
offender, and in the other three conditions, respondents were told he was either 27 years
of age, 17 years of age, or 13 years of age. The results showed that age did not affect

judgments of the seriousness of the crime. As stated by the authors:

The age of the offender does not particularly color a person’s judgment about

the seriousness of the offence. A pervasive social agreement about what is serious
and what is not appears to emerge, and this agreement transcends simple qualitative
concordance; it extends to the estimated numerical degree of seriousness of these
offences (Sellin & Wolfgang 1967: 268).

Based upon findings such as these, some researchers have concluded that there need not

be a separate justice system for youths since “..the likelithood of crime varies continuously

2 «]5-year-old sentenced to life” The Toronto Star August 21%, 1999
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with age, but the meaning of criminal acts does not depend on the age of the offender.
Distinctions based upon age are thus arbitrary”(Hirschi & Gottfredson 1993).

The purpose of this chapter is to examine if the public makes distinctions among
offenders based upon apparent age and maturity. In light of the court observation
findings, it is important to understand how the public responds to the question of age
given that court practitioners may feel pressured to reflect public sentiment in making
courtroom decisions (Ouimet & Coyle 1991).” I will examine this question by investigating
two related issues; first, since the ‘youthfulness’ of an offender was not independently
related to court decisions (as seen in the previous chapters), I will examine how
information on the youthfulness of a young offender may affect public preferences.
Specifically, if a young offender is constructed to be seen in more *youthful’ or more
‘adult-like’ terms, does this affect public responses regarding the characteristics of that
offender, and the kind of sentence which is seen to be most appropriate in the case?

Second, the court observation studies also revealed that principles and goals of
sentencing that were specific to young people in conflict with the law were rarely raised in
youth courts. Instead, goals such as general and specific deterrence and issues of public
protection were more frequently mentioned in sentencing hearings. Consequently, is there
reason to believe that the public differentiates goals of sentencing based upon whether the
offender is a youth or adult, or are the purposes of sentencing seen as the same regardless

of the age of the offender?

% Quimet & Coyle (1991) found that court practitioners’ perceptions of the public’s fear of crime had an
impact on their own decisions in less serious kinds of cases.
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Research Methods

During the summer of 1997, a public attitudes survey was carried out in Ontario."*
This project was a result of a cooperative agreement between Operation Springboard’ and
the Centre of Criminology at the University of Toronto. The actual survey itself was
carried out by Goldfarb and Associates in Toronto, Ontario.

Using a random digit dialing technique, 1006 households across Ontario were
successfully contacted and one adult within each household was interviewed. Interviews
were carried out in English only. Approximately half (n=500) of the respondents were
asked questions which dealt largely with adult crime and the criminal justice system. The
remainder (n=506) were asked questions about youth crime and their views regarding the
youth justice system. In many cases equivalent questions were asked of respondents in the
two groups which allowed for comparisons in reaction to youthful and adult offenders and
the separate justice systems.®

Section I - Examining the effects of information about young offenders - more
‘youthful’ vs. more ‘adult-like’.

Within the youth justice system there is a recognition that age and maturity are
factors which need to be evaluated in determining the most appropriate outcome for a case
(Section 3(c) YOA). While court practitioners may be trying to interpret how this section
of the legislation should affect court decisions, presumably they may feel compelled to

reflect public sentiment in dealing with cases. Thus, there is an interdependency between

* Funding for the project to Operation Springboard was provided by the Trillium Foundation and Bell
Canada. The survey itself was carried out at a reduced cost by Goldfarb consultants.

% Operation Springboard is a non-profit community organization which provides cotrectional services 10
both adult and young offenders in Toronto and other areas in Southern Ontario.

¢ Details can be found in Doob A.N., J.B. Sprott, V. Marinos and K. Varma (1998). An Exploration of
Ontario residents’ views of crime and the criminal justice system. Toronto: Centre of Criminology.
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the courts and the public (Kaukinen and Colavecchia 1999). For the purposes of this
research then, it is important to find out how the public responds to differing constructions
of age and maturity among young offenders.

An experiment was conducted within this survey to assess how information about
the ‘youthful’ or ‘adult-like’ characteristics of a young offender may affect responses of
the public to a case. This experiment was only given to those responding to the youth
survey (n=506). The question started out by describing the following scenario:

Imagine the following case. A 17 year old male young offender is found guilty of stealing

a car and driving it around for a couple of hours before being involved in a minor accident

where nobody was hurt.

There were 5 different conditions in this experiment. Each of 5 different randomly
assigned groups were given slightly different pieces of information about the young
person. The first condition had no extra information. Each of the other descriptions were
designed to portray the youth on a continuum from more ‘youthful’ all the way up to more
‘adult-like’ descriptions. My hypothesis was that the public would respond more
favourably, and therefore, less punitively to the most ‘youthful’ characterization of the
offender. The 5 conditions were as follows and the variations in description have been
italicized:

(1) no additional information

(2) He is about 5 feet 10 inches tall, with dark wavy hair, and is seen as being moderately
attractive. He was quiet in court and gave no clear explanation for the offence. Both of his
parents were in court with him but they did not say anything at the court hearing. The probation

officer reported to the court that e attends school regularly; he is doing average work in school,
and generally that people who know him see him as quite an ordinary person.
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(3) He is about 5 feet 10 inches tall, with dark wavy hair, and is seen as being moderately
attractive. He was quiet in court and gave no clear explanation for the offence. He came to court
alone; his parents were not apparently with him. The probation officer reported to the court that
he artends school regularly; he is doing average work in school, and generally that people who
know him see him as quite an ordinary person.

(4) He is about 5 feet 10 inches tall, with dark wavy hair, and is seen as being moderately
attractive. He was quiet in court and gave no clear explanation for the offence. He came to court
alone; his parents were not apparently with him. He is receiving welfare and is living alone. The
probation officer reported that generally people who know him see him as quite an ordinary person.
(5) He is about 5 feet 10 inches tall, with dark wavy hair and a moustache, and is seen as being
moderately attractive. He was quiet in court and gave no clear explanation for the offence. He is
no longer in school; he lives by himself, and is working full-time. The probation officer reported

to the court that he works regularly; his employer has no problems with him, and that generally
people who know him see him as quite an ordinary person.

When asked which type of sanction they thought would be most appropriate for
the young offender in their scenario. They were given the following choices:
e a period of time in custody
e a community service order where he had to work for a certain number of hours without

pay for the owner of the car or a community agency

e a fine’
Results: Sentencing preferences

The hypothesis that respondent’s ratings would vary based upon descriptions of
the offender along the dimension of age turned out not to be the case. Instead, the most
interesting aspect of these results did not relate to differences in ratings based upon
‘youthful’ or ‘adult-like’ characterizations. Rather, respondents differed in how they rated

this young offender based upon receiving arny information about him at all (Table 1).

7 For the purposes of statistical analysis, the sentencing options of the community service order (CSO) and
fine were combined and examined in contrast to a sentence of imprisonment.
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Table 1 - Sentencing preferences for case scenario as a function of various
descriptions of the youth

type of sentence seen as most
appropriate:
description of youth at prison cso/fine totals
sentencing hearing:
no extra information 22 81 103
(21.4%) (78.6%) (100.0%)
pareats in court, attends school 12 85 97
(12.4%) (87.6%) (100.0%)
no parents in court, attends 17 98 115
school (14.8%) (85.2%) (100.0%)
no parents in court, receives 13 78 91
welfare, lives alone - (14.3%) (85.7%) (100.0%)
not in school, lives alone, works 5 91 96
full-time, moustache (5.2%) (94.8%) (100.0%)

Note: Chi-square=11.219, df=4, p=.024
“No extra information’ vs. the other categories (pooled): Fisher’s exact test p=.016

The preference for a sentence of imprisonment for this youth was chosen most frequently
when no extra information about the youth was given to respondents. As Table 1 shows
one-fifth (21.4%) of respondents chose prison for the ‘contextless’ young offender. The
only other apparent difference in the scenarios also ran counter to my hypothesis.
Surprisingly, the youth who was purposefully constructed to be most "adult-like’
(condition #5) was least likely to have prison chosen as the most appropriate sanction.
The preference for prison in the other 3 descriptions only varied slightty.

What this suggests is that the public is influenced by more information given to
them about an offender rather than the qualitative details of that information (with the
possible exception of the most ‘adult-like’ youth). It seems that descriptive
information which characterizes the ‘young offender’ as a ‘young person who offended’

allows members of the public to move beyond more punitive responses, towards
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sentencing preferences which may be more meaningful to the actual circumstances of the
offender. This general finding is consistent with previous research on the effects of
contextual information on public attitudes.

For example, Doob and Roberts (1983) conducted a study in which 116 Ontario
residents were asked to evaluate sentences handed down in two separate kinds of cases --
a manslaughter case, and a criminal negligence case. The authors purposefully chose cases
that appeared to have been given mild sentences by the trial court judge and were upheld
by the Courts of Appeal. Respondents were given either a short description of the case,
or a longer version in which a more complete account of the facts of the case were given.
The results of this study showed that when given a longer version which provided
information about the surrounding circumstances of a case, respondents were significantly
less likely to rate the sentence in the case as being ‘too lenient’ than those who received a
short description of the case. Covell and Howe’s (1996) study put forward similar results
regarding the power of information on punitiveness regarding young offenders. The
authors carried out a survey of 247 respondents ranging in age from 15 to 45 years old.
The questionnaire examined the respondents’ knowledge of the basic provisions of the
Young Offenders Act as well as provided case scenarios about serious crimes —murder or
sexual assault —perpetrated by a male or female offender. The questionnaires were
structured so that respondents were organized to randomly assigned to receive either basic
information on the offence and verdict, or basic information along with a paragraph of
background information on the offender. The gender and offence type were also randomly
assigned. The authors found that across all four conditions, the level of information was

the most consistent and greatest predictor or attitudes. Respondents who were given
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extra background information about the young offender showed significantly less punitive
attitudes compared with those who were given only the basic information on the offence
and sentence (Covell and Howe 1996).

Another study conducted by Roberts and Doob (1990) found that subjects’ ratings
of court sentences were also affected by the type of information they received about a
sentencing case. The authors found that when subjects were given a summarized version
of a sentencing hearing as opposed to a media description of the same sentencing case, a
significantly smaller proportion of subjects rated the sentence as being ‘too lenient’. In
addition, those subjects who were given the summary of court transcripts held less
negative views of the offence and the offender than did those who read the media version
of the case (Roberts & Doob 1990).

Stalans (1993) also found that subjects’ responses were affected by the information
they received. Stalans’ study revealed that providing a realistic stereotype of an offender
as opposed to offender stereotypes which are represented through the media, resulted in
lower demands for harsh punishments. In addition, this study showed that unrealistic
stereotypes about offenders could be reduced by providing contextually distinct
information about crime stories involving minor harm (Stalans 1993).

Finally, Lane’s (1997) study on the effects of a correctional course on levels of
punitiveness for undergraduate students, reveals that more information about criminal
justice appears to be associated with less punitive sentencing preferences. Lane’s study,
which assessed responses on a number of hypothetical case scenarios, found that by the

end of the course on corrections, the preference for prison was reduced in scenarios
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involving non violent offenders but there was less of a change in levels of punitiveness for
scenarios involving violent offenders (Lane 1997).

In the context of the present study, an obvious question that arises from the finding
that more information about a youth reduced respondents’ preference for prison, is the
possibility that the effects of more information may not be as important for members of the
public who hold more punitive attitudes. Extra information about a youth’s circumstances
may have little influence on respondents who believe that sentences in youth court are too
lenient. The following table (Table 2) shows the responses to this experiment by only
those who responded that youth court sentences are too lenient.

Table 2 - Sentencing preferences for case scenario as a function of various

descriptions of the youth by respondents who perceived youth court sentences to be
‘too lenient’

youth court sentences are not severe
en
description of youth at sentencing prison cso/fine
hearing:

no extra information 22 66
(25.0%) (75.0%)

pareats in court, attends school 11 66
(14.3%) (85.7%)

no parents in court, attends school 15 74
(16.9%) (83.1%)

no parents in court, receives welfare, It 61
lives alone (15.3%) (84.7%)

not in school, lives alone, works full- 4 68
time, moustache (5.6%) (94.4%)

significance: Chi-square=11.483, df=4, p=.022

NOTE: information is not shown for the group of respondents who thought ‘youth court sentences are too
severe/about right’ since 63/65 of these respondents chose a CSO/fine as the preferred sentence.

Once again, the preference for prison decreased when any information was given about the

youth, even for those respondents who believed that youth court sentences should be more
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severe. This is not surprising since most respondents in this sample believed that youth
court sentences are not severe enough and so the sample size in this table is only slightly
smaller than the previous one (Table 1). The most ‘adult-like’ yielded the fewest
responses for prison. The preference for prison for this youth was substantially lower than

in the other three conditions with varying degrees of descriptive information.

Ratings of the characteristics of this youth:
In order to understand if the “youthfulness™ of an offender affected public

responses in other ways, another set of questions asked respondents to rate this young

offender on a number of different dimensions relating to his character:

e dangerousness I=not at all dangerous; [0=very dangerous

® honesty I=dishonest; 10=honest

® maturity 1=he is young and immature; [0=his is mature

e employability 1=not a good candidate for employment; 10=a good candidate for employment
® crime was intentional  I=was not thinking & made a mistake; 10= knew exactly what he was doing
o likelihood of reoffending I=very unlikely to reoffend in future: 10=very likely to reoffend in future

Each dimension was described in a way where a ‘1’ indicated that the youth was low in
the characteristic and a ‘10’ meant that he was high in that particular characteristic.
Table 3 shows the mean ratings of surveyed respondents based upon the S

randomly assigned conditions.
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Table 3 - How the young person was rated as a function of the information that was

given about him

Experimental Condition: Description of youth given to respondent
Dimension: no extra parents in 0o parents in no parents in not in sig.
information court, attends court, attends court, receives school lives
schoot school welfare, lives alone. works
alone 1. moustache
dangerousness 5.58 4.01 4.07 4.12 3.65 F=1 10(1)?7
p<.
honesty 4.06 4.04 4.95 4.93 447 F=3236
p=012
maturity 326 3.95 4.55 3.92 3.98 F=4 344
=001
employability 3.97 4.87 5.56 4.75 5.83 F;<1 10-3?2
crime was 5.80 5.68 5.20 5.48 5.08 ns.
intentional
likelikood of 6.16 465 4.18 s.18 4.71 F=8.289
reoffending P<.001

NOTE: Expressed as a mean score out of 10 for each dimension

There were significant differences in ratings on all of the dimensions except for whether
the crime was intentional or not. The ‘face-less’ young offender was rated as more
dangerous, less mature, less employable, and more likely to re-offend than the youth
described in the other 4 conditions.® The ‘face-less’ youth was also rated low on the
dimension of honesty - but the offender described in the second condition who had
parents in court and was attending school was rated as slightly less honest.

Once again, while there was some variation in ratings within the other descriptive
conditions, there appears to be no clear trend in rating the more ‘youthfully’ constructed
offender as being different from the more ‘adult-like’ offender. Ratings of this young

person on different dimensions did not appear to be contingent upon the actual qualitative

8 It is quite interesting to note that respondents were willing to assess these characteristics based upon the
small amount of information they received. Obviously they were asked to answer the question whether
they may have felt comfertable doing so or not. Nevertheless, it reveals that the public will assess cases
with very little information (Roberts & Doob 1990) and this may provide some more insight into the way
the public forms ‘offender stereotypes’ from brief sources of information on a case (Stalans 1993).
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differences in descriptions. As before, the most consistent effect was the effect of

information vs. no information.

The interaction of ratings of the youth and sentencing preferences:

To pursue this question a bit further, an exarmination was completed in order to

understand if there were differences in the ratings of this youth based upon both variations

in the information given and by sentencing preferences, (Table 4).

Table 4 - How the young person was rated as a function of the information that was
given about him by sentencing preferences

Experimental Condition: Description of youth given to mgndent
Dimension: no extra parents in court, | no parents in mo parents in not in school, lives
information attends school court, attends court, receives alone. works f/t,
school weifare, lives moustache
alone
prison cso/ prison cso/ prisom cso/ prison eso/ prison eso/fine
fime fine fime fine
Daangerous- | 7.77 4.99 5.17 3.86 565 | 3.81 431 4.09 6.25 3.54
ness
Honesty 3.09 4.37 3.50 4.13 2.94 | 5.30 3.25 5.21 4.60 448
Maturity 3.64 3.16 5.18 3.81 488 | 4.49 3.46 4.00 3.00 4.04
Employ- 3.32 4.16 5.33 4.80 4.29 | 5.76 3.54 496 4.80 5.90
ability
Crime was 6.50 5.60 7.83 5.44 594 | 5.06 7.38 5.15 7.60 4.95
intentional
Likelihood 7.81 5.71 6.09 4.46 6.19 | 4.18 7.77 4.73 7.50 4.60
of re-
Loffending
Dimeasion main effects main effects (prefereace | 2-way interaction effects
(varying information) | for prison vs. cso/fine) (varying information &
se-tucin! grefere-ea!
]| Dangerousness F=9.061, p<.001 F=38.162, p<.001 F=2.675, p=.031
Honesty F=3.154, p=.014 F=20.801, p<.001 n.s.
Maturity F=4.943, p=.001 n.s. n.s.
Employability F=10.286, p<.001 F=9.990,p=.002 n.s.
Crime was intentional n.s. F=16.887, p<.001 n.s.
§ Likelihood of reoﬂ'end;n“ F=6.809, p<.001 F=54.128, p<.001 n.s.

NOTE: 2 way interaction effects occurred for the dimension of ‘dangerousness” enly. Given that this occurred only
for the dimension of *dangerousness’ it is difficult to make any generalizations about the meaning of this effect.
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As with the previous analysis, the conditions in which there was an attempt to construct
the youth on a continuum of more ‘youthful’ to more ‘adult-like’ (conditions 2 through 5),
showed no apparent differences in mean ratings, nor any consistent patterns in ratings
between those that preferred prison, and those that chose a CSO or fine for this youth.

However, looking again at the condition with ‘no information’ versus the
remaining conditions, shows that there was an effect of information on how respondent’s
rated the youth in most cases. Looking at the conditions of ‘dangerousness’, ‘honesty’,
‘employability’ and ‘likelihood of reoffending’ shows that respondents who had no extra
information generally appeared to rate this young offender in a more negative way.

Respondents who chose prison as the most appropriate sanction for this offender
and did not get extra information also rated him as more dangerous, less employable and
more likely to re-offend in the future, than either those respondents who chose prison in
the other 4 conditions, or those who chose a CSO or fine and also did not get extra
information. What is also quite interesting to note is that those who preferred a CSO or
fine for the ‘no information’ offender, also rated him in a more negative way than those
who chose a CSO or fine in the other conditions with descriptive information. Thus, those
who preferred a CSO or fine and did not get extra information also rated this youth as
more dangerous, less employable and more likely to re-offend in the future compared to
those who chose a CSO or fine in the other 4 conditions.

Thus, at least on the ratings of dangerousness, employability and likelihood of re-
offending, not only is there an effect where those who chose prison were more likely to
see the young offender in more negative terms, but also that those who preferred sanctions

other than prison were also more likely to see the young offender in a negative way if they
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did not have extra mformation. Extra information had an effect on both groups of
respondents —those that preferred prison and even those that preferred a sanction other
than imprisonment.

From a policy standpoint, providing more information about young offenders who
have broken the law may be important for the public when they are asked to assess the
adequacy of youth court sentencing practices. Judges and the public get quite different
kinds of information when asked to sentence cases: judges make their decistons from kinds
of information as evidenced in the 4 latter conditions of this experiment, while the public
are typically asked to make sentencing recommendations from condition 1. Perhaps by
being able to ‘put a face on the offender’, they may be in a better position to assess
sentencing decisions by having a more complete story. Even certain judges have remarked
that when trying to understand what to do in a young offender’s case, they think about

their own children of a similar age in attempting to decide on an appropriate sentence.®.

Section II - Does the public differentiate between youths and adults on the purposes
of sentencing?

The second part of this analysis also arises out of the results of the previous
chapters. As shown in Chapters 2 and 3, legal factors accounted for most of the decision-
making occurring in bail and sentencing hearings. Age and ‘youthfulness’ appeared not to
have an independent effect on the outcome of cases. In addition, as Section I of this
chapter has shown, even the public does not seem to respond differently to

characterizations of youth constructed on a continuum of ‘maturity’. The reasons for the

® From personal conversations with youth court judges
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lack of an effect of are puzzling, but may be partly explained by the overall shift that seems
to be taking place within youth justice systems in most Western industrialized countries.
For instance, recent research has noted that there is a persistent erosion occurring to the
separate justice system for youth. The dismantling of the ideals of a separate youth justice
system, it appears, are occurring within a climate of immense public support (Sprott

1998). The public is said to be less tolerant of a mitigated approach for young people who
break the law which has resulted in numerous “get tough’ policies for young offenders in
recent years.

The resuits from this survey of residents in Ontario are consistent with a harsh
approach to dealing with young offenders. As Table 5 shows, the majority of respondents
(63.8%) indicated that there should not be a separate system of justice for youths. A
similar proportion ( 65.0%) of respondents thought that if an adult or a youth committed a
similar kind of offence, the youth should receive a sentence that is the same as or harsher
than the sentence an adult would receive. Finally, the large majority (85.7%) of
respondents felt that youth court sentences were not severe enough. The only area in
which the majority of those surveyed appeared to make a distinction between adults and
youths was regarding separate prisons for youthful offenders. The majority (86.6%) of

respondents thought that youth should be kept in separate facilities.
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Table S - Percentages showing respondents’ views of youth and adult justice

oppose/stromgly oppose | favosr/strosgly favour TOTAL
separate youth justice system?
63.9%(599) 36.1%(339) 100%(938)
same prisons separate prisons
separate facilities for yousg
offenders® 10.7%(104) 89.3%(868) 100%(972)
harsher or the same as less harsh than an
am aduit would receive aduit would receive
yosth senteaces—same, harsher or
more lenient than aduit sestences 65.0%(642) 35.0%(346) 100%(988)
for s property offence?
aot severe enough too severe/about right
seatences in youth court - severe,
about right or sot severe cnough? 85.79%(800) 14.3%(134) 100%(934)

This indicates that on the surface, the majority of people in Ontario do not appear to
support separate justice responses based upon the categorical distinctions of adult or
youth - except in the case of prison facilities. All of this leaves one wondering if the
public distinguishes between justice responses for different ages of offenders at all.
Comparing youth and adults - goals of sentencing

However, a further examination of these general beliefs reveals that harsh
approaches for dealing with young offenders are extensive, but are more complicated than
may seem at first glance (Sprott 1998). In actually deciding what is important for different
kinds of offenders, it appears that the public does distinguish, to some extent, between
youths and adutts.

Respondents were asked questions about the purposes of sentencing. Since half of
those surveyed were responding to the adult survey and other half were asked to think
about youths, this allowed me to make some comparisons. In responding to the
importance of the different purposes of sentencing; expressing disapproval, deterring

offenders, incapacitation, rehabilitation and providing compensation, the results show that
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there were significant differences in ratings of the overall importance of different
sentencing purposes. Furthermore, a comparison of ratings between youths and adults
(Table 6) shows that the public does rate certain purposes as having more importance for
youths than for adults.

Overall respondents rated all of the purposes of sentencing as quite important,
however deterrence was rated to be the most important purpose of sentencing overall for
both youths and adults (mean scores of 8.18 and 8.12). The fact that deterrence was rated
as highest in importance to the public is quite interesting and reaffirms the intuitive appeal
of deterrence based approaches to sentencing. Evidence of the importance of deterrence
in sentencing hearings was also seen in Chapter 3, in which references to deterrence were
the most frequently cited in the observed youth court hearings.

Table 6 - Comparison of public’s ratings of the importance of different goals of
sentencing as a fuaction of whether the offender is a youth or an adult

Purpose youth adult
expressing the community’s
disapproval of the crime 7.69 7.33
deterring the offender and
other persoas from committing 8.18 8.12
offences
separating offenders from
society 6.17 6.99
assisting in the rehabilitation of
offenders 8.09 7.75
compensating victims or the
community 7.57 7.60

Rated on a scale 1=not at all important 10=very important purpose.

Expressed as a mean score out of 10 for each goal of sentencing.

NOTE: main effects ‘survey’ (youth or adult) ; F<1, df=1, 934, p=.834 (n.s.)
main effects ‘purposes’ (5 purposes) ; F=79.32, df=4, 3736, p<.001
interaction effects *survey’ by “purposes’; F=12.75, df=4, 3736. p<.001



As Table 6 shows, expressing disapproval for the crime (t=-2.138) and
rehabilitating the offender (+=2.387) were rated as having greater importance for youths
than for adults. Separating offenders from the rest of society was rated as less important
for youths than it was for adults (+=5.318). The mean differences in ratings for deterrence
and compensating the victim or the community did not vary significantly in ratings for
youths or adults.

What this clearly shows then, is that despite the broad beliefs mentioned earlier
which suggest that the majority of the public wants a harsh approach to youths which is
similar to the approach given to adults (with the exception of separating offenders), that in
fact, there are variations in the public’s ratings of what sentences should be accomplishing
for youthful vs. adult offenders.

Yiews of the purposes of sentencing by other beliefs about the justice system:

It may be the case, however, that public ratings of the goals of sentencing vary
depending upon views of other aspects of the justice system. For instance, it is useful to
examine the responses on purposes of sentencing for those that believe there should be a
separate system of justice compared to those that wish to abolish a separate youth justice
system. Presumably, by stating opposition to a separate youth justice system, respondents
are implying that justice responses should not be based on distinctions of age.

Table 7 shows respondents’ ratings of the different goals of sentencing by views

about a separate justice system.
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Table 7 - Ratings of the importance of each of the goals of sentencing by support or
opposition to a separate youth justice system as a function of whether the offender is
a youth or an adult

favour/stroagly favour separate youth justice oppose/stroagly oppose a separate youth justice
system system
parpose yoath adait youth adult
expressing the communrity’s
disapproval of the crime 7.86 7.13 7.63 7.43
deterring the offeader and other
persoas from committing ofences 2.10 8.07 8.33 8.22
separating offeaders from society
5.69 6.22 6.50 7.40
assisting in the reksbilitation of
offenders 8.26 7.78 8.05 7.75
compenssting victims or the
commuaity 7.30 7.15 7.88 7.92
BETWEEN Effect Df MS F sig of F
SUBJECTS
Survey 1 295 30 p=.587
(n.s.)
favour/oppose 1 126.66 12.66 p<.001
survey x favour/
oppose 1 14,26 143 p=233
(n.s.)
error(between) 870 10.01
WITHIN Effect Df MS F sigof F
SUBJECTS
Purposes 4 355.14 85.15 £<.001
survey by purposes 4 43.52 10.43 p<.001
favour/ oppose x purposes
4 43.96 10.54 p<.001
survey by favosr/oppose x
purposes 4 255 61 p=.655
(n.s.}
error(within) 3480 4.17

As noted in the previous set of tables, there was an interaction of the purposes of

sentencing based upon whether the offender was said to be a youth or an adult.

It appears to be the case that the two groups (those that favoured and those that

opposed a separate justice system) differed from each other in terms of how they rated the

various goals of sentencing. This however, is not surprising, since it is quite likely that
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these two separate groups simply have different views on the relative importance of
different purposes of sentencing. But most interestingly for this analysis, Table 7 also
reveals that the differences in ratings on the goals of sentencing did not depend on
respondent’s favouring or opposing a separate justice system. This finding has important
political implications, since, on the face of it, one may be inclined to interpret the public’s
expressed opposition to a separate youth justice system as evidence that they do not
distinguish between offenders based upon age. However this finding suggests, that in fact,
even those that expressed opposition to a separate youth justice system still differentiated

between youths and adults on the goals of sentencing in the same manner as those that

favoured a separate youth justice system.

Views of pu of sentencing by beliefs about severity in sentencing:

In order to see if the public’s ratings on the purposes of sentencing depended on
other beliefs about the system, an analysis was completed on the purposes of sentencing
by those that felt youth court sentences should be ‘harsher/the same as’ adults, and those
that thought youth court sentences should be ‘less harsh than adults.” Again, one would
expect that those that expressed that youth court sentences should be ‘harsher/the same
as’ adult sentences for similar kinds of offences, would probably see the purposes of

sentencing for adults and youths as the same.
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Table 8 - Ratings of the importance of each of the goals of sentencing by responses
to whether or not youth court sentences should be harsher/the same as adults or less
harsh than adult sentences

youth court sentences should be less karsh than youth court seateaces should be harsher/same
aduit seatences as adult sentences
parpose Yosth adult youth adult
cxpressing the commaunity’s 7.55 7.18 1777 7.45
disapproval of the crime
deterring the offender and other 8.11 7.98 8.22 8.28
persoas from committing offences
separating offenders from society 5.76 6.36 6.38 7.35
assisting in the rebabilitation of 8.15 7.88 8.11 7.72
_offesders
compensating Vi‘_ﬁ'ls or the 7.05 7.18 7.84 7.87
commusity
BETWEEN Effect bf MS F sig of
SUBJECTS F
Sarvey 1 .88 .09 =766
(n.s.)
less barsiVbarsher-same as 1 149.55 14.92 p<.001
survey x less
barsh/harsher-same as 1 1.52 .15 p=697
(n.s.)
error(between) 918 10.02
WITHIN Effect Df MS F sig of F
SUBJECTS
Purposes 4 356.90 85.54 p<.001
4 44,15 10.58 p<.001
sarve rposes
less harsh/harsher-same as 4 3098 743 p<.001
X parposes
survey by less
harsh/barsher-same as 4 2.14 51 p=T26
X purposes (ns.)
error(witkin) 3672 4.17

As in the previous table (Table 7), Table 8 reveals that while the two groups in this
analysis (less harsh vs. harsher/the same as) differed in how they rated the various
purposes of sentencing, the variation in purposes of sentencing for youths or adults did not
depend upon their beliefs about the severity of sentences. Thus, purposes of sentencing

for adults and youth were rated differently regardless of respondents’ views of the severity

of sentencing for youths and adults.
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What all of this implies then, is that even for respondents who oppose the
separation of systems of justice based upon age or those that want sentences for youths to
be the same as, or harsher than adults, distinctions were still made in what sentencing
should accomplish for youths as opposed to adults. This may in part be explained by the
finding that public punitiveness (as measured by opposition to a separate youth justice
system) may be related less to a desire to punish, and more to the perception that
sanctions other than prison are being ineffectively administered (Sprott 1998). Thus, it is
not surprising that on a philosophical level people do distinguish justice responses based
upon the age of the offender. But on a practical level, opposing differences in justice
responses based upon age may be linked to other more complex issues related to the

administration of justice.

Conclusions:

In the final analysis, the ‘youthfulness’ of a young offender appears not to
influence public ratings of the offender or their preferred sentences. Instead, any
descriptive information at all was associated with less harsh responses in this study. Thus,
as with the two court observation chapters which showed that age and youthfulness did
not affect the outcomes of court cases, the construct of ‘maturity’ also appears to have
little bearing on public sentencing preferences and ratings of a young offender. Where age
appears to come into the equation, however, is with respect to the purposes of sentencing
for adult vs. youthful offenders. Even for those respondents who opposed a separate
youth justice system or those who thought that sentences for youths should be the same as

or harsher than adults, there were significant differences in what a sentence should
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accomplish based on whether the offender was an adult or a youth. For the most part, the
public favoured rehabilitative purposes of sentencing as being more important for youths

than for adults.
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Chapter Five - Conclusion

The ambivalence found in the YOA probably reflects a level of societal
ambivalence in Canada about the appropriate response to young offenders. On
the one hand, there is a feeling that adolescents who violate the criminal law need
help to enable them to grow into productive, law-abiding citizens. ...On the
other hand, there is a widespread public concern about the need to control
youthful criminality and protect society (Bala 1992: 32).

The passage above notes that there is a dual approach when constructing young
people in conflict with the law. There is a concern with both protecting *youthful
offenders’ and responsibilizing ‘young offenders’. The apparent ambivalence regarding
the place of youth on the ‘continuum of responsibility’ provided my initial interest in
undertaking this research. kach of ik preceding chapters analyzed whether decisions
made about youth in conflict with the law were based upon a view of adolescence as a
homogenous stage or as a developmental transition toward adulthood. The lack of clarity
can, perhaps, best be understood by examining how ‘youthfulness’ is differentially
regulated in other arenas depending upon the context.

For example, as noted in the introductory chapter, adolescents are prohibited from
engaging in a range of ‘adult-like’ activities in wider society. And there is a fair amount
of consensus among adults regarding the age at which adolescents should be able to
participate in certain ‘adult-like’ behaviours (Paglia and Room 1998, Dekovic, Noom and
Meeus 1997). Young people under fourteen cannot consent to sexual relations. Those
who are less than sixteen in Ontario cannot receive welfare benefits. While sixteen and
seventeen year olds may make a case for receiving welfare, their cheques are issued to a

‘responsible person’ on their behalf. Anyone under nineteen in Ontario cannot purchase

or consume alcohol, though consumption is allowed at a younger age if served at home

211



by parents. Thus, it appears from these examples that in defining when young people are
legally permitted to engage in a variety of *adult-like’ behaviours, adolescence is viewed
as a continuum where, generally speaking, a higher age is associated with fewer
prohibitions.

When it comes to the youth justice system, there is also a belief that age and one’s
level of maturity are important factors in responding to youthful criminality. The youth
justice system tries to respond to the needs of vouth in conflict with the law, and also
attempts to ascertain some level of accountability for criminal activity. Section 3 of the
YOA, the Declaration of Principle, discusses young people’s state of dependency along
with the protection of the pubiic and accountability. This applies to all young offenders
regardless of age, lending credence to the model of youth as a homogenous group. At the
same time, the YOA makes distinctions based upon chronological age specifically as it
concerns serious offences and the applicability of transfer to adult court. Therefore,
young people under the age of twelve who commit offences are not held criminally
responsible. Offenders under the age of fourteen are not eligible to be transferred to adult
court no matter how serious the offence. Young people who commit certain serious
violent offences are presumptively seen as adults if they are sixteen or seventeen years
old. And at eighteen, criminal accountability occurs in the aduit criminal justice system.

Therefore, the view of adolescence in the youth justice context is ambiguous.
There appear to be two different models constructing adolescence at work in the youth
justice context. Adolescence can be interpreted either as a distinct stage or as a period of

developmental transition leading up to aduithood.
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The ambivalence in responding to youth who commit offences has been apparent
since the inception of separate legislation. Youth who are fourteen and older have always
been subject to transfer to adult court --under both the /D4 and the YOA. In the original
YOA there was a short-lived provision which stated that secure custody could not
normally be used for those under fourteen. In addition, Bill C-37 (1995) created a further
demarcation with the presumptive transfer provisions at the ages of sixteen and
seventeen. So within the framework of separate youth justice legislation in Canada since
1908, there have always been stipulations attached to individual cases, where

chronological age becomes important.

How do these models play out in the youth justice system?

An interesting example of the differing interpretations of mitigated responsibility
comes from the Supreme Court of Canada case R v. J (T.J). The young offender in this
case was a mature seventeen year old charged with first-degree murder in the sexual
assault and murder of a three-year old girl. He had a common-law wife, a child, and also
worked for his cousin as a roofer. At issue was whether or not the police complied with
the Charter of Rights and Freedoms as well as s.56 of the YOA, which provides
additional protections to young people at arrest in terms of questioning, and the taking of
statements. In trying to understand how a youth’s maturity and competence factors into

their ability to understand their rights, Justice Cory put forward the following:

By its enactment of s. 56, Parliament has recognized the problems and difficulties
that beset young people when confronted by authority. It may seem unnecessary
and frustrating to the police and society that a worldly-wise smug, 17-year-old
with apparent anti-social tendencies should receive the benefit of this section.

Yet it must be remembered that the section is to protect all young people of 17
years or less (R v. J(T.J)(1990) 59 C.C.C.(3d) 1 (S.C.C.)p.8).
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L’Heureux-Dubé J. takes quite a different stance in accounting for the effects of
maturity on decision-making. After referring to arguments made by Parliamentarians
who were opposed to the inclusion of sixteen and seventeen year olds into the YOA, she
goes on to relate the following:

...young offenders suspected of criminal offences should be treated in a manner
befitting their ages. ..Adolescence cannot be viewed as a snapshot in time.
Those youths between the ages of 12 and 18 cannot be aggregated and dealt with
uniformly without regard for the discrepancies in their faculties and competence.

Within this “child-adult grouping” there are those that are more “child” and those
that are more “aduit”. We should be especially sensitive to 12- and 13-year olds
at the younger end of the spectrum. Their youth borders on that age considered
too young to be included within the scope of the Act entirely. Conversely. 17-
year-olds are on the brink of adulthood, months away from attaining their full
measure of protection under the Canadian Charter of Rights and Freedoms,
but no more(R v. J(T.J)(1990) 59 C.C.C.(3d)1 (S.C.C.)p.14,15).
Even at the level of the Supreme Court, there is disagreement in interpreting how an
offender’s age and state of maturity apply to youth court cases. The findings from the
present study provide some degree of insight into the practical application of age related
constructs in youth justice decision-making.
Summary of Findings
The two court observation studies and the analysis of the Statistics Canada data
support the perspective that youth in conflict with the law are treated as a homogenous
group. Though the maturity of a youth might seem as if it should be important, age (both
chronological and apparent) does not appear to be important in decision-making. The
results from this study indicate that at two major decision making points in the youth
justice process (pre-trial detention and sentencing) young people, for the most part, are

dealt with as a homogeneous category. This is interesting because at one point (their 12th

birthday) they are one day beyond being incapable of being criminally responsible, and
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the day before their 18th birthday they are one day before being fully responsible for their
crimes as adults. Only on some of the more marginal issues like 'boundary conditions’
and 'curfew orders’ is there any indication that age is a consideration in court decisions.
The public, as well, seems not to respond to the apparent (social) maturity of
youths, but does differentiate in how they want young people to be sentenced. Most
notably, the public rated different goals of sentencing to be important depending upon
whether the offender was an adult or a youth. This is not a "leniency-harshness" finding.
Instead, there appears to be an interest in distinguishing correctional responses for

youthful offenders compared with adults.

The Disappearance of Youth?

What this may suggest is that for criminal justice purposes, the public and the
youth justice system find it is easier to think of youth who are between twelve and
eighteen as a single homogenous group. Incorporating the differences among youth
demands a further dimension of decision-making that is not currently being considered by
court practitioners. For example, this study has found that court decisions are based
mainly on legal factors, as is the case with adults. But there is little in the way of
differentiating among youth unless one gets down to the level of individual controls. For
example, only in cases of serious violent offences is there explicit mention of an
offender’s chronological age (in reference to transfer). And as revealed in the present
study, in less significant areas, such as with boundary conditions and curfews, ‘younger’
youth were treated differently --they were more likely to be given these conditions than

were ‘older’ youth.
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It is also useful to remember how this homogenized view of youth is
characterized. For instance, there was little evidence in this study to suggest that youth
were being treated explicitly as ‘youth’ in court. There was no mention of the
'responsible person’ provision specific to youth in pre-trial detention hearings. And there
was limited use of the special sentencing principles of the YOA with the exception of the
‘adult’ principle of deterrence. Therefore the homogenized view of youth appears to be
more closely associated with the principles of the adult justice model. As a consequence,
young people at one end of the spectrum (12 and 13 year olds) are being grouped together
and dealt with primarily within a deterrence-based model aimed at controlling the

offending behaviour of older youth.

Remembering that there are differences among youth:

The differences that exist among youth should be carefully considered. As noted
in the introductory chapter, a large body of developmental research informs us of the
significant differences among adolescents in this age group. Younger youths are at a
greater disadvantage when it comes to understanding and competently participating in the
legal process (Scott and Grisso 1997, Abramovitch, Higgins-Biss and Biss 1993,
Peterson-Badali and Koegl 1999). Thus, it is surprising to see that court decisions do not
vary based upon age group. Furthermore, it is disconcerting to note that the adversarial
process for youth in courts is limited. This study showed that concrete case planning by
defense counsel in sentencing cases was a rarity. In addition, the decision to detain at bail
hearings was predominantly a function of the decision made by the Crown Attorney. Not

only does this crime control atmosphere put all young offenders at a disadvantage, but

216



given the greater lack of understanding among younger youth, the protection of their due
process rights are further compromised.

Developmental research also shows that differences exist among adolescents in
terms of rational choice and reasoning skills. Younger adolescents engage in simpler
decision-making processes. They are less capable of imagining risky consequences, and
only consider a limited range of consequences during hypothetical problem solving
situations (Scott and Grisso 1997). Given these differences, it is also surprising to find
that when references to principles of sentencing were made in court in this study, the
most predominant was the principle of deterrence. The presumption that youth rationally
choose to commit offences is not supported by the available evidence (Doob, Marinos

and Varma 1995).

""Re-establishing" youth as a concept:

To some extent the findings reported here are not surprising since the YOA
resembles the adult justice model in many respects. However, the recently proposed
replacement to the YOA, Bill C-3 (1999), the Youth Criminal Justice Act may represent
an attempt at 're-establishing' the category of youth as more differentiated from the adult
justice mode] than is the case with the YOA. The YCJA puts forward special procedures
for youth in conflict with the law that do not exist for adults. For example, at various
stages in the justice process, the YCJ4 supports the use of extrajudicial measures. At the
initial stage of the process, police officers are encouraged to refer youth to community-
based programs, use cautions, or take no measures at all where appropriate. There are

also explicit provisions at other stages in the process. For pretrial detention hearings, a
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judge must inquire into the availability of a responsible person, which presumably will
lead to the greater use of this provision. In addition, detention can only be used in cases
where the offence would, upon conviction, warrant a committal to custody. In
sentencing, there are specific principles and factors to be considered in sentencing youths.
There are also explicit restrictions on the use of custody, reserving its use for violent
offenders or those that have previously failed to comply with non-custodial sentences.

The YCJA appears to be more explicit in creating leniency or special treatment for
youths as opposed to adults which stands in stark contrast to the selective incapacitation
rationale being used in sentencing in the state of Virginia. In Virginia, youthful status
has become an aggravating factor at sentencing for drug offences, fraud and larceny.
The younger the offender, the more points there are against him and the more likely he
will be placed in custody (Tonry 1999).

While the newly proposed YCJA appears to carve out a more distinct space for
youth in conflict with the law, there are still some significant challenges to ‘re-
establishing youth’. First, the present study reveals that existing legislative provisions are
not necessarily utilized in court decisions. This analysis has revealed that there was little
use made of the specific provisions of the YOA in court hearings. While this may be a
function of the general similarities between the YOA and the adult justice model, it still
suggests that changes in legislation may not enter the realm of youth court decision-
making and that there is very little of ‘seeing youth’ taking place in court hearings.
Consequentially, the likelihood that new legislation will fundamentally alter decision-

making practices is evidently problematic.
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Second, there is still the persistent issue of ambivalence surrounding the treatment
of youth. For example, the category of ‘youth’ appears to be even more homogenized
under the YCJ4. As recently as 1994, Bill C-37 specified differences among youth in
terms of transfer, where sixteen and seventeen year old offenders would be presumptively
transferred for serious violent offences, but the general age at which transfer was
applicable was fourteen. Only six years later, the YCJA proposes to lower the age of
presumptive transfer to include fourteen and fifteen year old youths. Now, only twelve
and thirteen year olds are explicitly distinguished from the rest of youth in the proposed
legislation. So while there appears to be a move to re-establish youth as a concept in the
form of special procedures apart from adults, there does not appear to be a movement to
establish differences among youth.

Therefore, the Youth Criminal Justice Act may end up carving out a space for
youth which is either broad or deep. A deepening of the space may accommodate the
wide range of developmental differences that this six-year stage of development
encompasses. The greater use of extra-judicial measures and special procedures which
are distinct from the adult model may allow for more meaningful responses, thus
distinguishing among young people coming before the law. The more distressing view is
that this space may be broadened, and the categories of ‘youth’ collapsed even further as
can be seen with the proposal to lower presumptive transfer to the age of fourteen.
Additionally, if the lack of consideration for youth-centred principles continues to exist
under the new legislation, this may result in casting the net even wider. For example, as
this research has shown, when judges did take account of youthful status, it appeared to

be in relation to the use of ‘boundary conditions’ or ‘curfew’ orders for younger youth.
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Thus, while trying to account for youthful status, the tools that judges use to do this may
result in a widening of the net of control and the potential for greater coercion of younger
youths. Thus, the courts may continue to decide cases involving very young adolescents
in a manner which resembles the adult criminal model, and in accounting for ‘youth’ the

result may be increased social control.

Conclusion

This study provides a first step in understanding how decisions about youth in
conflict with the law are affected by notions of age and maturity. But, in view of the fact
that the court observation data were collected only in Toronto, additional research on
decision-making in courts in other locations would be highly useful. It may be possible
that significant relationships exist between age and court outcomes in smaller
communities, where court practitioners may have a greater knowledge of the background
of particular youths. It would also be valuable to understand the factors that relate to
court decisions made for adults and how these compare to the findings reported for youth
in this study.

What we can take from this study is a greater understanding of the construction of
youth in conflict with the law. If we are concerned with carving out a space for young
offenders, this space must be able to accommodate the developmental differences of this
population. Furthermore, the specific provisions of the legislation need to be reflected in
courtroom decisions. The proposed Youth Criminal Justice Act may provide the means to
improve our response to all youth who come in conflict with the law. uture research

will tell us if we are successful in doing so.
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