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[ Abstract of Thesis 

There are two questions that underlie this thesis. The first asks why, in the Iast 25 

or 30 years, there has ken an enonnous growth in Alternative Dispute Resolution in 
North American society. Not only the le@ system has embraced mediation, arbitranon, 

cornmunity circles, victirn-offender reconciliation and related alternatives to Iitigation, 
but so too have schwl boards, business corporations, community groups and reIigious 
institutions. By looking at the experience within the United Church of Canada, which 
adopted ADR in 1997, some of the influences behind and irnplicatians of this shift are 
identifieci. These considerations are then revisited and explored in a wider exmination 
of the question by a review of the literature, which discusses though seldom directly, why 
ADR has arism in the last quarter ofthe 20' century. 

The second question 1 address is this: How is it that people obey the law, or 
choose to act ethically? 1 identifi a phenornenon 1 cal1 "moral assensus," which implies 
a mord "operating system" or grammiu to which society collectively assents. Moral 
assensus is an alternative to "habits of obedience," coercion or economic, costibenefit 
models as a way to account for ethical and Iaw abiding behaviour. Through metaphors 
drawn fiom management theory and science and through theologicd, philosophica1 and 
jurisprudential analysis 1 suggest how moral assensus contributes to our understanding of 

the roIe of law and ethics in the human project of living in community. 
The connection between the two questions cornes in my suggestion that the rise of 

ADR is in large measure attributable to a dilution of the moral assensus by overly 

rationai appmaches to Iaw and ethîcs. ln our highiy individualistic culture, the 
Întermbjectivity required for a healthy degree of morai assensus is lacking. ADR 
contniutes to both the discernment and generation of morai assensus. The principles 
centra[ to ADR when absorûed through the experïence of conflict remlution have the 
potenaal to transform the way in which persons participate in public discussions of Iegai, 
ethicai and political issues. 
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1 Alternative Dispute Resolution and the United Church: Theological 1 
1 and Jurisprudential Implications of Collaborative Decision Making ( 

Introduction - An outline of the ~miect and introduction to some kev concePts 

This thesis begins with a consideration of Alternative Dispute ResolutÏon (ADR), 

a tenn covering a range of methodologies that have been developed over the last tfürty 

years to address wnflict. providing aIternatives to litigation and related adversarial 

approaches. The United Church of Canada introduced ADR into its required procedures 

for W i n g  with conflict in 1997. The govemment of Ontario has in the last three years 

introduced ADR as a mandatory step in ail civil litigation, except matrimonial causes 

witere it is voluntary. The Law Society of Upper Canada amended its Code of 

Professionaf Conduct in 2000 to require that al1 lawyen advising clients seeking advice 

about a dispute inform them of the availability of ADR 

As a scholar who has studied both law and theology, 1 have an interest in ADR as 

an m a  where the two fields intersect 1 begin with an obvious question: why has ADR 

grown in popularity sa markedly in the last quarter of the twentieth century? I believe 

that the increasing reliance on ADR is indicative of a shift of major proportions in our 

cultural consciousness. The shift is not a linear development, but a spiraling feedback 

hop. ADR participates in the generation of the new cultural consciousness and at the 

same time is a product or outcorne of that shift 

[n his monumental treatise on the formation of the western IegaI tradition Harold 

Berman concludes that it is now taken for granted ?bat law, as a product of reason, is 

capable of htnctioning as an insrnent of secuiar power, discomected h m  dtimate 



values and purposes ... Thus not onIy Iegl thought but aiso the very structure of Western 

Iegal institutions have been removed fkom their spiritual foundations, and those 

foundations. in turn are letl devoid of the structure that once stood upan hem."' Ethics 

too has experienced a disorienting erosion of its foundation in a shared social morality, 

which was once assumed to exist. At the sarne time the term rthics is now often used to 

refer to what was once meant by nahuai or divine law. Hmun ri&s and dmcrutic 

values are used in similar fashion to refer to a km ubove the lm. 

As law and ethics have experienced a disorienting loss of their foundations, 

physics, the most solid of sciences, has introduced us to the challençing notion that at the 

heart of matter, at the quantum or subatomic Ievel, we cannot determine whether we are 

observing a particle f something material, that has a definable location and measurable 

dimensions) or a wave (pure energy that is in motion and incorpored). What is even 

more a iming  is that these sub-atomic particles seern to change their behaviour, 

manifesting themeIves as matter or energy depending on our methods of observation. 

This has led some to daim that there exists a reiationship (perhaps causal, perhaps 

responsive) between the observed phenornenon and the observer. 

The certainty about the ordered nature of creation for which Newtonian physics 

served as a powerfid metaphor is being chaIIenged on other fronts as well. Management 

theonsts, for example, are recognlzing that hiecarchies and bureaucraties, which can be 

thought of as  appIications of Newton's laws of motion within social organizations, are 

best suited to descniing purely responsive objects pursuing unvaryng orbits in space, 

' Harold Berman Law and RewIf ion ,  p. 198 
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where space is conceived of as void. Such organizational structures are not capable of 

the adaptation and dynamic interaction required by a world occupied by fields and forces, 

which is in constant flux 

Many ethicists have become aware that positivisbc approaches to ethical 

decision- making, approaches (such as creating codes of ethics) that are infonned by a 

Newtonian metaphor for social interaction, are inadequate. Methods that incorporate 

story telling, casuiçtry and dialogue are better suited to the ambiguity and diversity of 

situations requiring ethicai reflection Jazz, with its emphasis on improvisation is king 

proposeci as a more adequate metaphor. 

The legal systern, which Bennan descriis as now removed fiom its spintual 

foundations, looks very di ffennt if the metaphor is not Newtonian but quantum. in a 

Newtonian universe the hierarchical courts, the binding force of precedent and the 

structure and certainty of statutes suggest a world of unchanging order. [n a quantum 

universe, however, the law can be particle or wave. The common law tradition is not the 

rule of the dead past, but a means of revisiting virtually any previously decided case, the 

structure and jurisdiction of the courts is under constant revision and Iegislation is, of 

course, always open to amendment or repeal. 

The legai system, like sub-atomic particles, is experienced as botti stable and in 

motion by those who are irnrnersed in it. There is, howeve. a strong positivist 

inclination amongst the (legai) laity, a Newtonian expectation that the law shouid speak 

to every possMe issue with ctarity and precision. If there is ambiguity or obscurity, the 

popular perception is that it is a failure of law, usuaI1y attributable to its manipdation by 
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those seeking only to m e r  their own interests. 

The positivist orientation applied to the law can be identified in the ethicd sphere 

as well. The field of ethics lacks the institutional structures that allow us to speak of a 

legui ~ys~em. There is no ethicul gmtem in the sense that there is a legai system of courts 

of law and public oEcials who make and pronounce law. Nonetheless there is for rnany 

an inclination to think of ethics as something which shouid be systematized in the most 

stmctured sense of that term. This is most cornmoniy manifested in the tendency to 

respond to ethical concem by creating codes of ethics. It is ironic that the legal 

profession which, as inhentors of the common law and its casuistic traditions might be 

expected to appty that same approach to ethics, has been a primary exernplar of the 

positivistic approach, cmting codes and commentaries that purport to address al[ 

possible ethicai questions. Bio-ethics presents a contrasting approach, the development of 

casuistic and discursive methods of addressing ethicai concem. Positivism, reflected in 

the assertion "there ought to be a iaw," nonetheless, remains the prevailing popular 

approach to ethical issues. 

Berman daims, rightly 1 think, that the disappearance of the foundation ofour 

legai system presents it with the most serious cnsis it has faced in at least a thousand 

years. The mainline churches of North America are facing a similarly momentous crisis 

as a resuIt of a closely connected disappearance. The churches refer to this event as the 

end of Chnstendorn. It has implications not only for our life as worshipping 

communities and our understanding of how we relate to the broader society, but dso for 

how we make ethicai decisions intemaily and particularly for how we engage in ethicai 
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discussion with the broder society. 

The Church long presumed that it codd point to its ethics and morality, derived 

fiom its theoiogical foundations, and that they c a r i d  weight with ail people. While 

some within the Church maintain &!us presumption, pluralism and the end of 

Christendom now oblige those who wish to be heard in the pub1 ic forum to consider how 

we converse about ethics when there is no agreed foundation. If a positivistic approach 

to ethics is taken, the question of ultimate authority cannot be answered in a way that 

satisfies the Christian believer, those of other fàiths and the non-believer. To return to 

Berman's image, the foundation of ethics for a Christian must be in God, as it has been 

for thousands of years. But in a p td i shc  society one cannot ask others to accept that 

foundation. Can an ethical structure be buiIt without a foundation? Certainly not if the 

metaphor of structure is informed by Newton's physical laws. The structure of law or 

ethics cannot float in suspension above a vacuum. 

To surnmarize this introductory outIine, my thesis will look closely at ADR as a 

tvay of bringing some clarity of focus to what cm be described as one emergng mode of 

cultural conversation about legal and ediical issues. There is, it seems to me, an 

emerging consciousness within North American society of a need to achowledge and 

adjust for the end of Christendom, the disappearance of the foundations of law and 

ethics, and the changed perspective that the new scÏence gives to us on socid interaction, 

institutions and consciousness - indeed on what it is to be human. The theologicd 

implications of this emerging consciousness inc tude recognrtion of the way in which 

dudistic, rationai modes of thought predorninam since the Eniightenment have limiteci 
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our understanding. What is arising is an awafeness that interpenetration rather than 

opposition provides a more helpfuI conceptual fkmework for living out our faith, or 

hving ethically but without faith, in a world of increasuig diversity and complexity. The 

advances in both telecommunications and travel which have been important contnbutors 

to that increase, have at the same time made it a physical reaiiîy that we are more closely 

connected to each other than ever before. As a mode of conversation, PcDR provides 

both a means for facilitating the process of interpenetration in specific circumstances, as 

well as an insight into the nature of tbe processes which must occupy a newly vibrant 

public realm if society is to accommodate and be enriched by the diversity which is upon 

US. 

A treatise of far vaster scope than 1 am undertaking would be required to work out 

in a systematic fashion al1 of the implications of this ernerging consciousness. My 

humbIer intention is to focus on the impiications that can be drawn from a consideration 

of what the development of ADR suggests about the possible shape of a IegaVethical 

system that lacks a solid foundation It will be my contention that sornething less soiid 

may be required and that perhaps there never was a foundation quite as substantial as that 

metaphor suggests. 

Chaos theory provides another metaphor that can be heipfid in conceptualizing a 

world without foundations by introducing us to something called "saange a m o r s . "  

These are limit. which systems set for themselves, or limits that are inherent in the nature 

of the systern. Strange attractors act as organiang principles for what can initially appear 

to be totaity mndom and chaotic events. They serve çomething of the firnction of 
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paradigms in Thomas Kuho's presentation of tbat notioa2 ûver tirne a pattern and 

continuity begin to appear as a sufficient number of events occur that we can begin to see 

some order. An example of such a cornputer-generated pattern is pictured here3. 

Berman describes a remarkably similar process that occurred when the Law 

Codes of the Emperor Justinian, essentially lost since the 5th century, were discovered by 

scholars of the Iate I Oth century. The Codes, which amount to hundreds of pages of 

material, were basicaily random reports (arranged chronologically) of Iegal decisions and 

pronouncements of le@ des .  The Romans had no thought of foundational principles or 

structures when they rendered those decisions and made those rules. They were entirely 

pragmatic, addressing oniy the presenting issue. Eleventh century scholars, however, 

through close attention, cataioguing, generaiizing and abstracting, derived principles 

Thomas Kuhn, 17w Strucrure of Scienhfic RevoIutions. 
' James Gleick Cham: MPkmg a Nov Sciem. P.28 
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fiom those Codes which came to form one pillar of the foundation of the Western legal 

system. 

Changing the metaphor fiom Newtonian to quantum, it might be said &hat the 

process of legai decision-making inherently contains some principles which, even if they 

are not present to the awareness of the decision-maker, become apparent, just as a 

strange attractor becomes evident over time as a series of mathematical events is 

repeated by a computer in what first seems to be a random fashion. Thus order, or at 

least a pattem, emerges. Order is usually thought of as something imposed fiom above 

or, alternatively, developed by building up fiom a foundation of rules or principles. 

Chaos theory suggests, however, that it may be something active in the midst of 

appanntly chaotic events which can only be derived afler a sufficient number of 

occurrences. 

IF the foundations of iaw and ethics have disappeared along with Christendom, we 

might look for new foundations, seek to rebuild the 014 or change the metaphor. 1 wifl 

suggest that strange attractors provide a helphl metaphor for understanding how there 

can be order in a legal or ethical system without a foundation. 1 cait this strange attractor 

mord assenrus. What 1 mean by that term is described more Firlly in the text, but bnefly, 

it refers to the shared morality that is generally enough accepted within a society to order 

it sufficiently so that it can function Moral ussemus is the reasonable expectation each 

citizen has about the behaviour of others and about how the appropriateness of their own 

actions wiiI be judged. it is not to be understood as a fked point. Assensus is something 

that is aiways emerging. I am tempted to coin the term "quansensus" to suggest that, just 
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as sub-atomic particles are matter and energy both (or that they change searnlessly from 

matter to energy and back, the difficulty in observation rnakes the language problernatic) 

so assensus cm only be thought of as a fixed point, if it is acknowledged that it will 

inevitably movc on. (t is stable enough to be identi fied for plnposes of dealing wi th a 

presenting issue, but fluid enough that it cm accommodate a new issue as it arises. My 

conceni, therefore, is not to delineate the content of the moral assensus, which I maintain 

is never fixed, but rather, to suggest that morai assensus is a necessary s t n i d  element 

in any society that orders behaviour. It is inherent in any society, just as a strange 

attractor is inherent in apparently chaotic systems. Through this ordering the airns which 

the members of the society hold are furthered 

In order tu pruvide a concrete arthg point for the consideration of the process 

by which moral assensus is generated 1 will examine a recent developrnent within the 

United Church of Canada. In 1997 the General Council introduced AItemative Dispute 

Resolution into the Church's Manual as a required first step in resolving contlicts within 

the Church. fn doing so, the Council was respunding to both a perceived need within the 

denomination for more effective ways of dding witb disputes and a trend in the broader 

culture to mort to coliaborative dispute tesolution processes. Part of my task in this 

thesis will be to make the connection between what might be perceived as no more than 

an adjustment to the nuts and bolts of the Church's disciplinaq protocols and the broader 

process of disceming and generating a morai assensus. 

In the three years since ihe poky was introduced there has been a growing 

awareness among those who are charged with its irnplementation (a group of which 1 am 
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a member) that the introduction of ADR to the Church offes Little hope for significantly 

altering the way in which we deal with conflict in the United Church if it simply creates a 

cadre of experts who are sent in to mediate disputes when they arise. And so the focus of 

implementation is changing from training mediators to attempting to promote a "cultural 

shift" The culturai shitt that is sought within the Church would open up the range of 

possibilities for dispute resolution and in particular, it would shift tfie normal first 

response to confiicî toward collaboraiive approaches. Quasi-judiciai processes would not 

be displaceci Rather bey would be reserved for those cases that cm only be addresseci 

by the exercise of a judicial authority. 

Within the secular legal system a similar recognition can be discerned as more 

participants experience ADR as both an alternative to litigation tftat is often more 

eficient and an approach to conflict that promises less damage to participants than the 

adve-a[ system. Some lawyers are beginning to see that ADR offers them a way to 

meet their clients' needs for reconciliation with adversaries, which can an'se in situations 

where there are on-going relationships which will survive the law suit. 

1 wilI examine the introduction of the Alternative Dispute Resolution poky and 

the thinking behind it at the level of the National Church. 1 wiII also present three case 

studies taken h m  the expenences of Conflict Resolution Facilitators working within the 

United Chuch. The case studies will indicaie the way in which an ADR approach to 

dispute resohtion can begin to foster a culhmd shift as a collaborative approach is 

extended beyond conflict management ioto other aspects of the Iife of an organizationai 

system. The moral assensus, the shared expectations aromd which the conimunity co- 
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exists, is what is king affected ihrough this proçess. 

It is my position that the generation of a mord assensus is a process that is 

ongoing and intersubjective. The insights of process theology, the new science of chaos 

theory and quantum mechanies, wnsciousness and brain studies and other fields which 

take seriously the comectedness of ail things have al1 informed my understanding of this 

process. The first chapter of this thesis sets out some of this background as a way to 

hune the empirical exploration E wilI present in the section deating with the United 

Church experience of ADR in particular, I will draw on the analytic framework of the 

Taoist yin/yang as a way to portray the notion that moral assensus is the evoiving product 

of orientations of human perception I have called cognitive and generative. 

Chapter Two presents an ovem-ew of the introduction of ADR into the United 

Church of Canada The adoption of ADR in 1997 was a response to forces, which have 

been pressuring the Church for at least twenty years to develop better ways of dealing 

with conflict. Over those twenty years the broader community has  experienced a similar 

dissatisfaction with the established way of responding to conflict. It is over this period 

that ADR has grown in popularity in rnany sectors of our miety, as i recount in Chapter 

Five. The expenence of the Church can be taken as an illustrative instance of the 

pressures at work which led to the adoption of ADR by the legal systern and other 

institutions. The second part of the chapter is a consideration of how the new science 

can inform our understancihg of the rnanner in which these processes unfoldeci and 

continue to unfolci 

In Chapter Three 1 look at ttlree case studies which are composites taken frorn my 
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own experience and that of others who have worked within the Church as Conflict 

Resolution Facilitators. As well as suggesting the potential for a wider impac? as 

collaborative decision-making changes culturd noms about human interaction, these 

cases are aiso intended to provide the reader with some flavour of the diversity in 

situations of conflict and approaches to its remlution which are captured by the t e n  

ADR. 

In Chapter Four I introduce the theory of polarity management as a way to 

understand the forces at work in organizations and systems where ADR cm be useful in 

managing conflict, Polarity management provides a key to understanding the functioning 

of humans as they live out their ontological interrelatedness, which has, in western 

culture. been so overshadowed by our equally ontologid individualism. In this chapter I 

offer ADR and the collaborative approaches to social life of which it is one manifestation 

as an aid to understanding how we live out our essential intercomectedness, which lies at 

the beart of the theology I present. 

in Chapter Five I survey some of the literature that ADR has generated and offer 

an exploratory response to the question of why ADR arose in the last quarter of the 

twentieth century. A polarity matrix will be introduced as a way of understanding the 

advent of ADR as a current manifation of an ancient tension Iying at the hem of the 

IegaI enterprise. ?bat tension is ailuded to in the balanced pairs of law and equity, 

certainty and flexibility and cognitive and generative epistemological orientations. This 

discussion leads to some reflection on the nature of law and its role in our society. 

Chapter Six makes a comection be~veen the way in which we approach conflict 
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(adversarially or collaboratively) and our conception of the self. Since ADR takes a 

collaborative approach, it both requires and fosters a monsideration of the individualism 

that is the cultural nom of the west. Here 1 consider the theological insights of Miroslav 

Volf and the sociologicai insights of Jurgen Habernas in suggesting that ADR can 

contribute to overcorning the human inciination towards exclusion of the other by 

facilitating our engaging the other in collaborative decision-rnaking about how we shall 

live together in human community. The chapter concludes with a presentation of how a 

casuistic approach to decision making can build on the basic methodology of ADR to 

facilitate caoperative approaches to resolving ethicai questions 

Chapter Seven concludes with a restatement of some of the threads identified 

earlier and some suggestions about the direction, or directions, in which the collaborative 

approach to decision making exemplified by ADR may be growing. This trend has rich 

possibilities for contributing to the developrnent of moral assensus in our pliiralistic and 

inter-connected world. 
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Chapter One - The Role of Moral Assensus 

The Contribution of Moral Assensus to Social Order 

On the evening of June 9, 1993 the Montred Canadians won the Stanley Cup 
at the end of the longest hockey season on record. Such victories were no longer 
taken as a matter of course by Montreal fans in the 1990's as they had been during 
the team's supremacy some thirty years earlier. Exuberant, the faithful paraded 
from the Forum along downtown S t  Catherine's Street- A few began to shout 
sovereigntist slogans and eventually the victory celebration degenerated into a 
small-scale riot, as shop windows were smashed and cars were damaged by the 
mob. 

In an editorial published the following Saturday, the Globe and  ail' reported 
that the Chief of Police, when asked why the force had been unable to stop the 
riot, had replied philosophically that they depend on "a social contract that 
demands the coiiaboration of the population. A part of the crowd," he added, 
"broke that social contract'" The editorial went on to note that society depends 
on the nile of law and the wiliing obedience of al1 citizens. The police can cope 
with a srnaIl nurnber of persons who choose to Iive outside the law but when, as 
happened that night a large number decide that they can break the law with no 
fear of punishment, the authorities are helpless to restrain them. 

The rule of law under the social contract begins with fear, the editorial 
continued. Persons obey the law to avoid the discornfort, pain and shame of "a 
stinging blow from a nightstick, arrest, fine, imprisonment" But fear is not 
enough. If a society does not evolve beyond "the most base analysis of interests" 
to "encompass an equal concern for al1 the other selves that make up our 
universe," then, the editorial concluded, we should not ôe surprised at riots in the 
streets. 

Fostering the of the populationn in the "social contract" upon 

which a well-ordered society depends is not a bad starting point for undetstanding the 

role of law. Law does not seek to foster order for the sake of order alone. Rather order is 

fostered for the sake of "creating the conditions where love can live," to adapt the phrase 

used by Harold Berman to describe the purpose of the law. 

The question that engages me in this thesis is how is that collaboration king 

fostered at this time in North Arnerican society? if saciety is to enjoy a level of sacial 

order sufficient to enable al1 of iîs members to thrive, there must be some level of shared 

1 
The Globe and Mail, June 12,1993 
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understanding of what is and what is not ethical living And citizens mut govern their 

behaviour in a way that is coherent with that understanding. Law codes and ethicai codes 

cannot prescribe with sufficient detail how the individuid is to decide what is appropriate 

in each of the myriad possibif ities for huntan interaction that present themselves daiiy. 

As the Chief of Police in Montreal acknowledged, society requires and relies on the 

collaboration of ail its members to maintain social order. 

Timothy Gomnge in his expioration of GodS Jusî Vengeance remarks that "the 

very Iegitimacy of law, and in particdar the institution of trial by jury, presupposes 

widely shared values ... consensus is necessaq for there to be a human project at al1 ... A 

Iaw which is consensual, rather than repressive, is, like education, one of the things 

constitutive of that crjrnmn- without which human beings cannot survive." Gomnge's 

claim that a consensual law is necessary for viable human communities warrants our 

attention, but requires a consideration of what is to be understood by the tem consensus. 

Who counts as a member of the consenting community? 

"The idea of consensus," David Cayley has wrïtten in presenting the ideas of 

Herman Bianchi, .'papes over the unequal distribution of power.' A consensus model. 

in this view, presumes a freedom of humans as rationai decision-makers to enter into 

contracts. The problem with such a mode1 is that not everybody was represented when 

the ternis were drawn up4 Consensus should be voluntary. not irnposedr yet the law is 

2 
Timothy Gorringe, God's Jusr Vengeance p. 262. See also p. 1 â-19, the problem with 

extreme positivism is bad laws cannot k enforced justice must accord with common 
sense and community standards of morality. 
' &Justice as Sanctuary? CBC Ideas (Radio transcript) at pp. 20-22 & David Cayley, The 
ExpÛnding Prison pp. 3 19-25. 
4 
In facî, of course, social contract beory does not suggest that any formai contracting 
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experienced by many as the band of the powerfd on their necks. They have no Say as to 

its content and it is applied to them with an inflexibdity that is rnarkediy less implacabIe 

for society's wealthier members.' in other words the social consensus preswned by 

social contract theory is in fact only the consensus of a privileged elite which they, as 

holders of power, impose on the marginalized6 What the elite experinices as consensus 

the marginalized experience as authoritarian imposition. 

If consensus is an illusion, then Marxist sociology, according to Cayley, suggests 

that the analysis of the Chief of Police is misguided Society is not governed by 

consensus or a social contract. Rather, society is ctiaracterized by dissensus, a divided 

understanding of appropriate rules for its goveniance. This is a division based on class 

was done. The terms of the contract are denved From the structure of society or the 
desired structure of society and transposed back to a notional negotiation. The point 
remains that the terms of the contract reflect the interests or ideas of Iess than al1 
members of the community. John Rawls' veiI of ignorance presented in A 7ïreoy of 
Justice is an effort to overcome this criticism, but its ability to do so is hardly conceded 
by al1 commentators. See Michael Sandel's The Limits ofJwice. 

My remark in the t e s  may not, however, be quite as flip as it seems when applied 
to the traditional liberai understanding that the social contract is a notional constnict. 
Harold Berman suggests at p.67 in The Interaction of Law andReligion, that John 
Calvin's practice of requiring every citizen of Geneva to be baptized and to publicly 
confess his faith and assent to certain codes of wnduct prescnid by the church provides 
a concrete instance of a social contract it h d y  needs saying that an elite drew up the 
terms and even the population of those who swore the required oaths was hardiy 
universai. 
5 
See "And justice for d l ?  Not when you're poor." Uxbridge Times Journal, October 4, 

2000, reporting on the publication of the National Council of Weifare, "Justice for the 
Poor" published Spring, 2000. 
6 
See Jurgen Habermas' The Structurai Trmtsfomation of the Public Sphere, where he 

acknowledges the tension between the notion of "pubIic opinion" as a representation of 
the outcome of infomed pubIic discussion and the fact that in its ongins in bourgeois 
society, "public opinion" represented at most the consensus of an edumted and well to do 
elite. He goes on to discuss how in Iate consumer capitalkt society "public opinion" is 
imposeci through the activities of elites commoddjing culture and reducing îhe role of 
the public to the acclamation of positions decided upon by the eIite, positions that favour 
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interest. And yet, the image of social conflict that lies at the heart of a dissensus mode1 

seems too antagonistic. For those at the margins, for members of disernpowered groq~s 

the division may be Far more apparent than to a white, middle-clas male. But even at 

the margins, surely, there is some consensus about how we humans should be-in- 

community. And so Cayley presents Bianchi's third model, which he calls assensus. 

The term assemus fin& its ongins in Cardinal John Newman's Grczmmar of 

Assent, which, in Bianchi's swnmary, critiques the Church's clairn, that "God has 

bestowed ûuth upon us." Rather, Newman says, we have to "ascendn to tnith. The 

uscenr ussent to mth is a movement towards the Augustinian City of God, which is 

accomplished by lifting our vision from the immediate issues that overwhelm and block 

our capacities for insight. Humankind is called to engage in a spiraling, ascending 

process of assent to truth that is only possible in cornmunity through uncoerced 

discussion of the question of what is right and what is good. This question, which can be 

put as simply as  "How are we going to live together?" is never dtimately resolvable 

(short of God's reign) and so open-endedness is an essential feature of msertstrs. 

It is my claim that what I shall cal1 a moral assensus is necessary to a well- 

ordered society. Moral assensus need not, indeed should not, be a homogeneous 

constnict. Assensus does not mean that everyone shares in every detail the same moral 

understanding. Rather, assensus is a process of seeking that level of agreement where 

each member of the society can live with the moral understanding that is king lived out 

by the society as a whole. In saying that one can Yive with" the mocaiity of the society, 1 

have in mind a form of assent which is at least notional, but also involves a cornmitment 

their interests. 
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to work towards a higher level of assent This ''working towards" requires cornpliance 

with the acceptai morality, not its subversion, but also includes the commitment of the 

society to provide avenues for re-visiting those moral understandings to which some can 

(at the moment) give only notional assent. 

hplied in the concept of moral assensus is an expectation that each member of 

the society recognizes that it is for the g d  of herself and of the society that the social 

contract exists and that each memkr adheres to it. Each person might choose different 

tems for the contract were he or she in a position to do so. If, however, the% is a mord 

assensus then each person accepts the socid contract as it is. It is an arrangement with 

which they can Iive. Roberto Ungar puts the notion this way: "But despite variations in 

extension, concreteness, intensity, and coherence, the presence of ccmmonly heId moral 

and cognitive orientations is always what makes organized social life possible. Shared 

beliefs atlow peopie to understand one another and to know what they ought to expect 

fkom each other."? 

A condition for living with moral assensus is that it must be constantly tested and 

refined in order to adapt to changes in the human situation. Each member of the society 

agrees to live with a moral assensus that they may wefl not entirely agee with, in part 

b u s e  they know that it is open ended A process for change is part of the assensus. 

And yet some degree of certainty and stabrlity are necessary to daily living. So assensus 

implies something less than a code 'written in stone' but more stable than an open-ended 

consideration of every ethicai issue as if it were arising for the First the.  Heterogeneity 

within the assenting community is tûus a feature to be enwuraged and celebrated. It is 
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the need to respond to the fiction created by differences that will provide the energy 

required for revisiting the moral assensus. Thus it is kept from becoming the kind of 

imposed consensus against which Bianchi wams. 

in this thesis 1 sb;ill assume th& hwnan soçiety exists to create the conditions 

where love c m  flouxish and that ordering human interactions is necessaq to do so. 1 

shall further assume that society is engaged in a process of living out the level of moral 

assensus that is necessary to that ordering. From those assurnptions 1 shall move to 

examine some features of how mord assensus is king generated in contemporary North 

American society. 

The assertion that human interactions need to be ordered shouid not be taken as 

suggesting that sociecy m u t  run with the predictability of a dock or a boot camp. Order, 

as use the term, means first that the limits of acceptable behaviour are known and 

assented to by al1 mernbers of society (this is the stronger sense of the term). Second, it 

rneans that within the general framework provided by those limits most members of 

society have a reasonable expectation which is usually fidfilled as to how their behaviour 

will be perceived and responded to by others with whom they are interacting (this is the 

weaker sense of the terni). 

An example of the sense in which 1 am using the tem order cm be drawn from 

the way in which human interactions on the highway are ordered. In the stronger sense 

of the term t r a c  is ordered by the taw, which requires that al1 vehicies stop when they 

reach an intersection controlled by stop signs in al1 directions. b the weaker sense, 

traffc is ordered when one driver waves to another if, at the same tinte, both arrive at a 

' Roberto Ungar, Lm in Modem Society p.30 
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four way stop fmm opposite directions and the second driver has a tum signal on The 

first is signaling that he or she will yield to the seconci, in the expectation that the second 

will understand the signal and proceed Although the Highway Traflic Act prescn'bes 

that the driver going straight through has the right of way, cirivers in such a situation 

often choose to live by the weaker sense of order. This gives them more flexibility, but 

still falls within the general intent of order in the stronger sense. 

The jazz critic Stanley Crouch bas suggested that it is "'ernpathetic order that is 

the iùlcrum with which jan moves the world." By empathetic order Crouch means to 

suggest that a successful innovation which moves the idiom forward without moving out 

of the jazz world requires that an artist balance: the traditions within jazz (4/4, swing, the 

blues, the bailad, and Mro-Hisparuc rhythm), the influence of mentors like Ellington 

and Mingus, and the composer's own developing explorations that make new musical 

statements at the same time that those of the pst can be heard in them. In speaking of a 

need for order in society, 1 have in mind a similarly integrative, generative and 

empathetic order that structures opportunities for each member to explore new forrns of 

living out the promise which is implicate in God's creation. 

If it is accepted that hurnan soçiety needs to be so ordered, we are led to the 

question of how this is to be accomplished Legal codes have a role to play, for as Ungar 

observes, "rules become manifestations of the shared values of the g r o ~ ~ . ~  Being of 

necessity general in their terms, however, niles cannot accomplish a complete ordering. 

A society that was completely ordered, in the strong sense, by a massive code of mies 

8 
Stanley Crouch writing in liner notes to Cici Movment recorded by the Wynton 

Marsalis Septet: Sony Music Entertainment, 1993. 
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governing every human interaction (were such a thing possible) would hardly be one that 

would create the conditions where love could flourish. And yet neither will love floun'sh 

where society relies on its members to detennine in each moment how they are to order 

their interactions. Order requires that each member of the society give up some of their 

freedom to negotiate ab inititio in exchange for freedom from endless and promcted 

negotiations. At one level order is a device for saving hurnan beings time by providing 

for predictability in social interactions. This saving of time and energy frees people up 

fiom negotiations about the mundane so that they can attend to the more dificult and 

enriching hurnan interactions where negotiation is necessary. 

One further assumption 1 make is that the most helpful unit of analysis in 

understanding hurnan beings is not the individual but the interaction. Process 

theologians, transactional analysts and systems thinken" al1 point to the richness of 

understanding that comes when we shift our focus away from the individual conceived as 

an independent actor detennining how he or she shall behave. The approach that 1 take 

to understanding what it means to be human takes the interactions of human beings as 

constitutive of humanness. Interaction is prior to the individuai, at least in the sense that 

without interaction the individual could not become human, nor could she express her 

humanness. E x p l o ~ g  the psychological foundations and the metaphysics of this 

assumption is beyond the scope of this thesis. I d l ,  however, re tm to this issue in 

Chapter Six in considering the concept of the self that underlies the theory of moral 

9 
Roberto Ungar, Luw in Modem Sociery p. 3 1 

!O 
John Cobb and David Griffen, Process Theology, an intrductoty erposirion; Eric 

Berne, Games People Plary, and Edwin Friedman, Generation to Generation: Fam. 
System in Church andsynagogue. 
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The Contribution of Aitemative Dispute Resolution to Moral Assensus 
An introduction to the process 

This thesis is not intended to be a presentation of a Wly developed theory of 

mord assensus, M e r ,  I shall examine Alternative Dispute Resolution as one forum 

within society that provides a mechism for individuals and groups to engage in the 

process of enacting the mord assensus as it speaks to their situation. Through that 

examination i hope to illumine in some degree the process by which moral assensus is 

ever in formation. Whether law or ethics can be said to be grounded in a social contract, 

in natural law or in another underlying theory is beyond my concern. Attending to the 

continuous formation and reformation of the mord assensus wilI suggest that society cm 

achieve an adequate tevei of moral assensus without agreement as to a common ground. 

That ground may in fact ernerge fiom examining assensus, as grammar emerges fiorn an 

examination of speech rauier than as a a of rules which precede i t  Memkrs of the 

society can participate in the assensus without sharing the same understanding of why it 

II 
is a good thing to do so. 

ADR is a term applied to a not yet cIosed çategory of methodoiogies for resolvîng 

disputes. It includes mediation, arbitration, heaIing circies, community conférencing and 

a growing number of other techniques that seek to increase the direct participation of 

- -  - - .  

1 I 
Jennifer Nedelsky explores the role of creative interaction in her paper "Rights and the 

Fully Human Self," 1997. Kart Rahner looks at intersubjectivity as the p r i m q  human 
act of love of God in "Unity of the love of neigfibour and love of Gd" William Luijpen 
discusses the idea of intercomectedness as central to human existence in Phenomenology 
of Natzuai Law, pp. t 7 
12 

Stephen Touimin "Ethics and Equity: The Tyranny of Priacipks," p. 243 
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affected persons in the resolution of disputes. ADR is an "alternative" to Iitigation, but it 

would be a mistake, as 1 shall try to show, to think of it as the opposite side of the coin or 

in any way necessarily opposeci to Iitigation. The adve-al system, which is the nom in 

the courtroom, is aiso the nom for dealing with confiict generally. ADR and litigation 

are both ways of defining and refining the mord assensus. ADR widens the range of 

options available to disputant.. Its development and availability are cnanging and wiII 

continue to change the way in which litigation is conducted. But litigation in general and 

the adversarial method of tmth determination by an impartial jury or judge in particular 

will remain important choices available within a wider range of options for resolving 

conflicts and refining the moral assensus. 

Some practitioners of ADR, particularly those in the legal profession, approach it 

primarily as a way to simplifi the adversariai process and avoid a lengthy and costly trial. 

More commonly, and this is the sense in which 1 use the term, it connotes an approach to 

disputes which focuses on sustaining or rebuilding relationships as a way to effect 

teconciliation. During the same period of time that ADR has been growing in the civil 

sphere, Restorative Justice has been introducing many of the sarne principles and 

understandings to the cn'mind law. The insights of the ADR and Restorative Justice 

movements, in my view, suggest that maintainhg the distinction between civil and 

criminal matters is uitirnately not helpfid to the ordering of society, but making that case 

is beyond the scope of this project, 1 will focus my consideration of ADR and its role in 

the formation of mord assensus to conflicts that do not involve behaviour which society 

has criminalixed To criminalize means tfmt the state has asserted it has an interest in 

adressing behaviour that in some other societies, and in western society a thousand years 
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ago accordhg to Harold Berman, was a mauer to be remlved by those immediately 

affectai. The matters with which 1 am primariiy concerned are conflicts where the state 

is content to alIow those affecteci to choose the venue for remlution and to agree to a 

resolution of conflict themselves. 

The examination of the ment ascendance of ADR wilI be kB to Chapter Five. 1 

now want to introduce the key methodoIogicai tool ttiat 1 will use to examine how society 

struggles toward mord assensus. Wrestle might be a better word than stniggle because it 

suggests the stov of Jacob and the angel (or Gd) at the river   ab bot'^ And tbat is a 

central image for how 1 see society engaged in seeking moral assem. Neither Jacob 

nor the angel emerged triurnphant. The encotmter produced both injury to Jacob and 

blessing, and in the encounter he was changed. In fact his identity was changed, as 

signified by his receiving a new narne, lsrael - one who struggles with God. The çtniggle 

with God is also a stnrggle with himseif, and with his brother Esau. Crossing the river 

Jabbok ts the final step in Jacob's journey of retum to his 
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brother, whom he defrauded of his inheritance for a bowl of pottage. Before crossing 

over, Jacob must overcome his own reluctance and bis fear of his brother's revenge. 

Such encounters occur continuously and in overlapping fashion within society and within 

its component institutions as people seek to resolve confiicts and ethical dilemmas. 

The encounter at Jabbok is also evocative because Jacob's subsequent 

confrontation with Esau is oflen interpreted as speaking about the encounter between 

Israel and the nations. The sttuggle For moral assensus in Nonh Arnerica has becorne a 

much more complex exercise in the latter half of the twentieth century as the assumed 

hegemony of white, Cbstian males has been challenged on al1 sides: by women and by 

people of diverse ethnic, cultural and faith backgrounds. PIuralism increases the 

challenge of assensus building and it may account, to some degree, for the search for new 

ways to resolve disputes exernplifred by the rise of ADR 

The image of Jacob and the ange1 wrestling without ceasing, and without victory, 

is suggestive of the Taoist concept of yin and yang. The farniliar yidyang symbol 

is a visual repnsentation of the Chinese words, "which originally denoted the dark and 

sunny sides of a hi~l."'~ The symbol suggests the flow as the sun moves overhead and 

the light and the dark exchange places. The nec&ty of each of the two opposites means 

that harmony and whofeness is not a static state achieved after the victory of one over the 

14 
Gareth Morgan, Images of Orgrni-arion, pp. 242-244 
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other, but a continuing state of tension between two f o m  of energy characterized by ebb 

and flow. The complementary yet opposite forms reverse theu positions, first one, then 

the other king more prorninent, but with neither one ever achieving permanent 

dominance. Each side of the yinlyang symbl contains a dot, representing its opposite. 

The symbol thus captures the reality that n e i k  of these energy forces is pure. The 

opposite force is contained within each so that îhe inevitable reversal can begin whenever 

one force begins to predominate. 

To take an automotive illustration, one might conceive of an automobile as king 

subject to two forces, one called go and the other called stop. At the extremes - on an 

expressway at top speed or parked in my dnveway - go or stop dominates. Yet the other 

force is always present. A moving car must overcome friction, inertia and wind 

resistance which seek to stop it and a parked car has the stored energy of its battery and 

fuel always ready to propel it forward The yidyang image heips us see that in the 

ordinary motor trip go and stop are in a continual -te of flux as 1 drive through city 

trafic, stopping at red lights and accelerating away From green ones. Constant 

monitoring of the balance of the two forces is required if the jouniey is to be safely 

negotiated, A car wouid not be a car if it contained only one force or the other. 

Moral assensus is not static. It is generated by a continually evoiving 

social process. Like the yin and yang, its comportent characteristics wax and wane over 

tirne. It requires that each member of society act in accord with the morai assensus as 

she understands it in the moment and in the concrete situations she faces. It further 

requires that she be open to engagïng m reflection on and discussion with others of lier 

perceptions of that assensus. As support for assensus weakens, it will be tested until it 
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yields its shape and a new fom of equilibrium is found. The moral actor must always be 

open to the possibility of embracing a changed understanding of moral assensus. Yet the 

new equilibrium, even as it is forrning, wi11 be expenencing pressures that will change it 

once again. 

Around some issues, moral assençus may be stable over long periods of time. 

Where that is so, as Ungar notes, "the b r d e r  the extension, the concreteness, the 

intensity. and the mherence ofthe consensus, the less necessary do d e s  be~ome .~ '~  The 

notion of assensus implies an openness to revisit even core issues and an acceptance of 

the porsibility of major shifts.16 The change in North Ameriçan attitudes towards 

rninorities over the last fi@ years, exemplified by the Civil Rights movement, is an 

illustration of how mord assensus evolves. 

The yidyang symbol, and also the image of Jacob and the angel, depict only two 

forces and provide only one forum for the sûuggle. They are therefore seriously lirnited 

in king able to capture the cornplexity and diversity of the ongoing stmggle within a 

society to develop a moral assensus- One would ne& to develop an image of infinite 

dimensions to depict the process with which we are concerned One way of imagining 

such an image is to think ofa sphericai Rubik's cubi7 with an inf i te  nmber of 

1s 
Roberto Ungar, Lrmf in Modern Sociely p. 3 1 (l understand the concept Ungar refers to 

as "consensus* in the quote as essentially anatogous in this context to what 1 am referring 
to as "assensus") 
16 

in his work on inter-faith dialogue Bqond Didogue, John Cobb has explored the 
dimensions of a far-reaching opeaness to be changed in our fundamental understandings 
and COR beiiefs that is not an abandonment but a reflective suspension that enables a 
deeper hearing of another's perspective. 
17 

1 use the term Rubik's Cube to refer to a geometricd object consishg of numerous or 
innumerable interlockhg objects of ttte same generai shape. While the tenn "spherical - 
cube" is geometrically inelegant, it is suggestivety depicted in the logo developed by the 

JWBurton - The Role of Moral Assensus - Cbptr.1- 27 



m a n g  combinations fitted together. The sphere is made up not ody of intersecting 

pairs, but yin/yangs that are connecteci with other yidyangs in manifold complex ways. 

One way of understanding the task that 1 have set for myself in this thesis is as an 

examination of some component yidyangs in the spherical Rubik's cube. In the next 

section 1 move to an examination of one such yidyang that is both epistemotogicai and 

linguistic which will be central to this effort. Then, in the next two sections of this 

chapter I will begin to explore the contours of the spherical cube fiom the perspectives 

of thedogy and legal philosophy. These explorations are intended to provide a 

framework for the discussion in later chapters of the role played by ADR and 

collaborative decision-rnaking rnethodologies in the development of motal assensus in 

North American society. 

The CognitiveGenerative YiniYang 

Hurnan experience, it may be said, is dependent on language. Without language 

humans would still have e.xperience. We wouid eat, drink and walk about But we cannot 

conceive of how we would "experience those experiences," how we would process that 

information in what we cal1 consciousness, without language. Gibson Winter has 

observed that language, and particuiariy the metaphorical nature of language, can be said 

to k creative. "mhings only become things in our world through the words, phrases, 

names and sentences that make them part of our comrnon life. 'Things' then reatly are 

word-thiogs in the human world"" Winter points us towiud a nonessentialkt way of 

understanding how we know. "We are coostituted by our relations," he wtites, in words 

Mediation Monnation and Research Centre depicted on the cover of this paper. 
18 Gi bson Winter, Comm~i ty  and Spinwu1 Trmcsfomtion p. 38 
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that might be embraced by chaos theorists and process theologians, "This is true of al1 

d i t y .  We dwell in a cosmos of inter-relate4 intemally connectai energies and 

processes, each ewnt affcting and altering every other event, however slightly."19 

If language is central to the individuai's processing and construction of 

experience, it is essential when the comrnunity seeks to process experience. We have 

corne to depend on language to decide in community who we are and what we want We 

need lmguage to understand our past, our present position and our options for the future. 

We have also come to depend on language as the vehicle through which we engage in the 

stniggle towards mord assensus. 

B a .  Brown-Taylor suggests lhat we consider language as a deck of 

We have in effect been deaft 52, which may seem sufficient, at fint, to describe al1 

reality. But then we discover a third black queen. And we have no language to describe 

her. We have no word for the queen of polka dots. So we use metaphor, sirniie, analogy. 

"She is like the others, like a diamond with the points smoothed into cuves." 

The 52 cards represent those elements of Ianguage we can be confident are 

universally understood by the relevant group with whom we are in conversation. Even 

this assurnption can break down of course, particularly in our multi£uItural environment 

Beyond the core of language that we assume is commonly understood we encounter 

terms and expressions that are ambiguous, which shift in meaning and nuance as they 

move fiom context to context These shifts of rneaning, among other impacts, create a 

great ded of confrision and misunderstanding. They spark disputes and conflicts. Thus 

19 
Gibson Winier, Community &Spiritual Transformation p. 35 J6 

20 
Barbara Brown-Taylor, When God ir Silenr, p.90-91 
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human interaction seems to require as a part of any conversation a dialogue that is aimed 

at ctarïfying rneaning. White such dialogue is not a srrfficieut condition for defining a 

moral assensus, it is a necessary one. Human beings mus engage in efforts to dari@ the 

rneaning of Ianguage if they wish to reach a common understanding about ideas ofjustice 

or how society ought to be ordered 

1 rnay tell my 6-year-old son that the grass stains on his pan& mean they are dirty 

and it is time to wash them. He can disagree with me, but 1 can settle the dispute by 

insisting that he accept my interpretation of the word dirty - grass stains mean dirty. If 1 

teIi him not to get dirty the next day and he cornes home with mud stains on his pants, 

he has good grounds to argue that they are not d i l  - dirty means gras stained afler all. 

And so he and 1 must engage in fùrther discussion about the rneaning of the word dirty 

before we can reach an assensus about the principle of not getting dirty. 

[f language is a forum in which human beings struggie to make meaning, we 

rnight identiQ two forces that are at work in a yidyang counter-balance within it. 

Brown-Taylor points to these forces or inclinations in her metaphor of language as a 

deck of MC&. Some words have a given and agreed meaning that we can take as clear 

and unambiguous, at least as a stamng premise. Many more words, however, have a 

meaning that is derived or variable depending on context and local history and other 

factors. Words of the tïrst type I will cal1 cognitive and words of the second type, 

generative. 

Cognitive words are those of which the meaning is manifest and unequivocal. 

The taxonomy of cognitive words will vary with each speaker, though there will be 

considerable coherence withui a given community. That coherence will increase with 
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the homogeneity of the commimity. The cognitive concept is important not for the 

words that it contains, but because each speaker relies on it Some speakers have a 

higher cornmitment to the cognitive nature of language and they may find themselves 

fiequently fiutrateci when conversing with someone who does not share their 

understanding of what words sipifi. Al1 of us, however, reiy on the cognitive nature of 

language to some degree. 

Generative language is that which is open-ended, allusive and metaphorical. 

Because it is ambiguous, misunderstanding is a real possibility. And yet it is the 

generative approach which expands the range of language so that it can describe that 

which is novel, such as the Queen of Polka dots. 

Cognitive and generative ways of knowing, while similar to essentialist and 

representational understandings of reality, are functional not rnetaphysicd categories. It 

is sufficient for purposes ofaiding our investigation of the çtniggle for moral assensus to 

consider cognitive and generative orientations as tendencies that hold in balance two 

needs necessaiily encountered in language: that some things will be spoken of as certain 

and that speech must be discovered or developed for those things that do not faIl into the 

existing lexicon of the certain. 

Cognitive Ianguage acts upon (or at least is treated in human interaction as if it 

acted upon) the listener. If she hem the word cognitively she has no choice but to 

acknowleage its meaning. Generative language interacts with the listener. When he 

hears it spoken he e n t a  into diaiogue with the language - calling upon previous uses of 

the word, his knowiedge of the context and of the speaker and other factors he deems 

relevant to discem the speaker's ùitention. But the Iistener is aIso uivited to construct 
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new or expanded meaning. He need not take the meaning as given by the speaker. 

The tensive relationship of the cognitive and generative orientations toward 

language lies at the heart of the contendhg schools of judicial (particularly 

constitutional) interpretation James White, in contrasting the approaches of two 

Suprerne Court jurists, suggests that at one end of the continuum lies the view that the 

constitution can be understood as clear and plain language. 

It is simply an authoritative document, the ultirnate boss telling the rest 
nf -s what to do. The task of the judge is to be an intermediate boss, 
producing a text that has a similar structure: not reasoned, not explained, 
not creating in the reader the power that reason and explmation do ... The 
Constitution is a document written in plain Engiish making plain 
cummands: If you think they are not plain, wait tiIl1 have çpoken and i 
will make them plain. 

On the other end of this continuum lies a very different conception of language and 

how we are to approach authoritative texts. 

The community makes and remakes itself in a conversation over time - a 
trandation and retranslation - that is deeply democratic not in the sense 
that it reflects, as a market or a referendum might, the momentary 
concatenation of individual wilfs, but in the sense that in it we can build, 
over time, a community and a culture that will enable us to acquire 
knowledge and to hold values of a sort that would otherwise be 
impossible." 

The cognitive and the generative forces are part of a yidyang ebb and flow 

occuning during the course of human conversation, just as the forces of stop and go are 

in constarit ebb and flow during my automobile trip through the city. Thus I am 

unavoidably misleading when 1 speak of cognitive language or generative language in a 

way that sueests one can speak exclusively in one idiom. Al1 language can fa11 into 

one or the other category at one moment of time or in a particular usage. Ail language 
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contaias some of the generative and some of the cognitive. Ctitrections and 

clarifications as well as undetected enors are part of the process. Cognitive and 

generative are orientations of the speaker and the Iistener toward pticular uses of 

language, rather than quatities inherent within language itselE 

Identifjmg the cognitive and generative inclinations of language points to the 

insight that this cognitive/generative yidyang is also constitutive of knowledge. Janet 

Conway asserts that "positivist views of knowIedge that have characterized the ideoiogies 

of both the capitalist welfare state and many of its socialist critics" need to be challengeci 

by a "new kind of knowledge ... open to the possibiIity that new processes, agents and sites 

of knowledge production may be in formation.$ Conway has identified the importance 

of conceiving of knowledge as a dynamic in which society participates, not as an 

"existing authoritative body of knowledgen that is discovered, çonsumed and 

disseminated. While her concem is with issues of economic justice the two diffenng 

concepts OF knowledge which she identifies as a positivist/production dichotomy parallel 

the cognitivelgenerative yinlyang. IF knowtedge can be understood as both given and 

produced, that is suggestive of the nature of moral assensus. 1 will argue that the struggie 

to reach moral assensus can be understood as a continual rebdancing of cognitive and 

generative understandings of law and ethics. 

In his book on the use of metaphors in understanding organizations, Gareth 

Morgan picks up this theme in observing ùiat the culture in which we live is "an ongoing, 

21 
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proactive pocess of rdity const~~ctior~" There is a tension between the objective 

circmstances that seem to confiont us and the ability that we have, in groups or as 

individuals, to change those objective circumstances so that a new reality is constructed. 

It is in îhis creative tension that we live and breathe and have our king. Reality is 

neither solely an abstract essence nor purely creative self-actualization. It is a 

combination of the two that can be represented by the yidyang of cognitive and 

generative forms of knowing. 

In an essay that considers what it means to be a "fùlly human seIf," Jemifer 

~edels@ presents an understanding of how we know ourselves that has paralleis with 

what Conway, Winter and Morgan have said about how we know the wcdd around us. 

She observes that "we need a language that t m s  our attention to the full dimensions of 

our humanness, rather than to the stripped down image of the 'rational agent"' If we are 

to attempt an understanding of what our humanness is, we require language that is 

generative, language that c m  shape itself to the multiplicity of d o  we are. To know 

ourselves we need a way to speak of our unknowabitity. And yet if we are to know 

anything about what it means to be human, we need some positive touchstone. Nedelsky 

puts forward as such a touchstone "the purely formal claim of equai moral worth. It mut 

be treated," she continues, "as a kind of -ng point, an article of faith, for which one 

might advance arguments, but which is not really subject of proof since it is not 

ultimately an ernpuical daim about any actuaI characteristics of human beings.' She 

thus affirms that it is creative interaction and the capacity for self-creatioa that are 

n Gareth Morgan, Images of Orgunkafion, pp. 13435 
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constitutive of the autonomous human rather than %e intentionally abstracted 

conception of the self that underpins contemporary liberal legalism." There mut, 

however, be an abstract linchpin as a kind of starting point. Recall that in each side of 

the yidyang symbol there is a dot or linchpin, representing the presence of the opposite 

force, the presence of a point of the absbact that is in the midst of the concrete that is 

k i n g  created 

My intention in this section has b a n  two-fold First, 1 have sought to work with 

the yidyang symbol in a way that suggests its usefulness for understanding processes that 

are part of hurnan social interaction: language and the construction of reality. Second, I 

have introduced the notion of cognitive and generative ways of knowing which will 

inform the discussion which follows. As an aid to understanding how t see these two 

orientations manifesting themselves in human affaits, 1 have attached as an appendix to 

this chapter a list of pairs of oppsites which often form their own yintyangs. They might 

be thought of as some of the yinfyangs that compose the spherical Rubik S Cube I 

suggested above. 

The yidyang symbol is not presented as a sort of equation that encapsulates the 

meaning or origin of the entire universe, such as the physicist Stephen Hawking ciairns to 

seek. [t is not intended to explain al1 things. [t is, however, the tool that 1 wili use to sifi 

a body of data that 1 will present in this thesis in the hope that a narrative thread is 

identified Such a thread will be helpfüi in bringing more coherence to our 

understanding of the process of generating mord assensus by which human societies 

order thernselves. 
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A Theological Variation on the Yin/Yang Theme 

At the heart of Emil Bnuiner's book n e  Divrne-Htmum Encornter, as Douglas 

John Hall points ou< is his iasight that huth is a meeting between God and the human; 

it is an action which takes place, not an essence which 1s. Brunner begins his explication 

of ûuth as encounter with the claim that there are two approaches to truth: the objective - 
which conceives of truth as something that is, something fixed and permanent, and the 

subjective - which conceives of tnrth as experienced, something personally appropriated. 

Brunner avoids the inclination to say that truth lies in some golden mean between the 

two. The antithesis of objectivism and subjjectivism, which has so preoccupied the 

church, has been on the whole, he says, "a disastrous misunderstanding." The 

Reformation, specifically Luther, briefly pointed towards the need to break through this 

antithesis, but was quickly subsumed by it. 

Bmer ' s  theology is incarnational and relationai, "In Jesus Christ, God reveds 

himself as the God who approaches man, the God who because his nature is love wills 

that man answer him in love - in that love which he hirnself as Creator and Redeemer 

gives him. The event of the incarnation marks the coming into existence of tmth and 

grace." Truth lies in the meeting of Gai and the human, a meeting that occun as each 

approaches the other, a meeting which, in the Christian understanding, occurs through 

the incamation of Jesus Christ. To the extent that a "personal correspondence" between 

human and God is manifest in such a meeting, tnitti is made known. 

The similarity between Brumer's categories of objective and subjective and my 

Y 
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categories of cognitive and generative is, 1 trust, apparent. The objective, like the 

cognitive is given and the subjective, like the generative, is open ended and creative. 

Objective and subjective fom another yiniyang in my spherical Rubik's Cube. There are 

differences, however, which 1 think important. The term cognitive points to language or 

knowiedge that is known, suggesting the oct of cognition, the participation of the 

perceiver in the creation of the characteristic I cd1 cognitive. The term objective 

suggests that the quality of "knownness" is a quaiity of the thing known in itsetf. What I 

am trying to convey is that the cognitive quality is a quality of the transaction between 

the thing and the perceiver or speaker, not a quality of either the thing or the perceiver in 

themselves. The reason for choosing the tenn generative to refer to the other part of the 

yiniyang, rather than the term subjective, is that the latter word suggests an individualized 

creativity, whereas by generative, I want to suggest that there is an interaction of the 

individuai with the larger environment which produces a new creation. When we speak 

of a generative grammar we refer to rules that, potentially, allow for an infinite creativity 

in the construction of language. But the novel language thus producd is dways 

grounded in the possibiIities (delimited in the grammar) inherent in that which has gone 

be fore. 

More important than the similarity of concepts, however, is the way in which 

Bnmrter resolves the dilemma posed by the inability to h d  tnrth through either 

approach. in asserting that tnith lies in the encounter between God and human, Bnrnner 

emphasizes that encounter is a creative act. The subjective and objective meet each other 

as opposing conceptions of truth and tnrth springs from their mutual engagement. Tnrth 

is the creative outcorne of encounter. This encorner afirms each side of the duaiism 
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while finding a way for both to exist in relationship. It is the tension of continuing 

relaîionship tbat is productive of tnrth, not the supplanting of thesis and antithesis with a 

syathesis. 

The encounter of subjective and objective tmth is aot only a yiniyang; it is also a 

wrestiing match between God and Israel, between the angel and Jacob, between the 

divine and the human. [ml and God continue in relationship and in struggle, but both 

are changed as a result of the struggle, thus the relationship is dways a new creation. 

The loving act, which is productive of tnrth, conçists in finding the balance that is 

appropriate to the circurnstances of the moment. Relationship implies wntinuity and the 

valuing of each of the parttes. Therefore the identity of neither is subsumed nor 

supplanted in the telationship and the possibility exists that the baIance which is 

productive of truth wiIl differ in the next encounter, as the circwnstances differ. 

The yidyang concept can help to inform our understanding of the way in which 

objective and subjective orientations to truth can, when they encounter each other, result 

in the creation of a new tnrth To illustrate this possibility 1 wiII briefly refer to a 

defining moment in American jurisprudence. 

In the case of Brown v.  BO^ of   duc ut ion." the Amen'can Supreme Court 

defined a new moral assensus by ailowing subjective and objective orientations to ûuth 

to fmd a new balance that fit the situation better than that which had preceded it The 

decision of the Court reverseci nearly two centuries of judicial interpretation that had held 

that "the proposition that al1 men are created equai" did not apply to men or women w&o 

happened to be black The objective tmth is that the cirafters of those words, many of 
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them slaveholders, did not intend that they refer to blacks. That had been afinned in 

numerous prior decisions. Yet the subjective ûuth was that by 1954 a majority of whites, 

as well as blacks, felt that those words shouid be applied to al1 persons, regardles of 

colour. And so the moral assensus that once existed around the doctrine of "separate but 

qualm education was traos~ended.~ What aecurred was an encounter between 

subjective and objective t h  that resul ted in, to take Rilke's words, the Court king 

"grasped by what we cannot grasp." 

Ronald ~ w o r k i n ~  observes chat when a ship is at sea and requires repair, it can 

only be repred one plank at a time. [f every rotten board is removed before replacing 

any, the ship will sink. That metaphor points toward the limitation in my own metaphor 

for understanding the stniggle for moral assensus. While a spherical Rubik's Cube of 

muItipIe yinlyang's can be conceived of in the abstract, it can only be examined one 

plank, or one yidyang at a time. i find it helpful to begin rny consideration of that 

spherical cube with this examination of Brunnefs concepts of objective and subjective 

tnrth for two reasons. First, it introduces another yidyang that is a component of the 

spherical cube. By exarnining it, our understanding of the inter-relatedness of simihr 

yidyangs is furtherd Secondly, Brunaer holds the position that objective and subjective 

tnrth are connectai by a tension that is resolved when it is understood as constitutive of 

" 3-tz v. Baradof E;arcarion, 347 US. 486 (1954) 
x E do not mean to equate the Constitution of the United States and the Dedaration of 
Independence with the divine, a tendency which bas led at least one American judge to 
suggest that for some "Lawn has attained the status of a modern religion. (John Simoaett, 
"Meditations on the Limits of the Law") Without locating the higher üuth, my point here 
is that it grasps us ttuough an encornter with the reaiity of racism and the meaning of 
*hmaaÏtyn which transce~ds objective and subjective approaches to ûuth. 
a 
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the relationship of God's loving encornter with humanicimi This understanding of the 

diWie/human relationship accords with my own understanding of what we cm know of 

its nature, especially as it is reveded in the story of Jacob wrestling with the angel at the 

river Jabbo k. 

The YinPfang Theme in William Luijpen's Phenomenology of Natural Law 

We have grounded the yidyang concept by exarnining how it cm inform our 

understanding of truth as creative encounter between subjective and objective and by 

considering how that bars similarities with the encounter of the human and divine. Both 

the cognitivdgenerative and the subjectivelobjective yirdyangs are continuous processes 

wherein the two forces or entities that encounter each other are productive of something 

beyond each. Without either king supplanted or subsumed each is changed 

i now want to move to another forum, that of legal philosophy. This discussion is 

an examination of another facet of the spherical Rubik'i Cube which repressnts al1 of the 

yidyangs that are active in the social task of stniggiing toward moral assensus. 

William Luijpen considers the objective and subjective trends of thought as 

possibiIities for understanding the origins of the consciousness of ri@ (justice) which 

underlies the legal order. He surnmarizes his concIusion that neitfier is adequate to the 

task by saying "Theories that endeavour to explain the ongin of the legal order 

exciusively 'fiom above' [objective theories] or 'hm below' [subjective theories] faiI 

precisely because of their exciusivism. This exclusivism is overcome in existential 

phenornenology.'~ By exclusivistri, L u i j p n  ir refenïns to the inevnzble distortion of 

M 
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truth, which resuits if either approach is taken by itself. The objective account kcomes 

simply a mirror of actual conditions, that which exists. And the subjective account treats 

truth as  psychologicdly derived and thus entirely individuai. These criticisms are similar 

to those of B m e r .  If we are to understand the origin of the consciousness of right, then 

both objective and subjective perspectives must be part of the explanation. Luijpen goes 

on to develop an account which does just that. 

Before setting out his resolution, grounded in existentid phenomenology, Luijpen 

considers the posshility of a religious origin. Of the several theologians he considers, he 

cornes closest to king persuadeci by Bnmner. It is not Brunner's resolution of what 1 

have called the yinfyang of objective and subjective that Luijpen considers, but his 

conception of justice as "the disposition to respect in one's actions an order transcending 

man, an 'order of belongingtdl B-er grounds the 'order of belonging' in the 'order of 

the creator." Justice, the system of rights that the legal order imperfectiy atternpts to 

embody, is derived h m  human belonging to God, which is lived out as human belonging 

to each other. Justice is constituted by the relationships that God has ordained for 

humans, the reIationship of human to God and the relationship of human to human. 

Lui~pen's reservations about Brunner's position are centred on the latter's reliance 

on revelation as the source of human knowledge about the content of the 'divine demands 

of justice' and his claim that they can be enumerated If divine revelation is the source of 

the concrete content of the concept ofjustice then "Right and justice are entireiy 

31 
Luijpen p. 80 

32 
Note the connecbon between this account of the origin of justice in the Creator and 

Mil ner Ball's understanding of Iaw as punded in the biblical begnning ( s e  discussion 
in Chapter 5). 

JWBurton - The Role of Moral Assensus - Chptr.1- 41 



~hristocentric,'~~ which leads inevitably to a 'fanatical confusion of chmh and state.' 

What aitracts Luijpen in B m e r  is the relationality hplicit in the idea that justice has its 

origin in an "order of belonging". He goes on to consider and reject the Thomist 

approach to the matter as fl awed by its essentialism. An understanding of objectivity as a 

reaiity 'isolated' fiom the subject, the ideafism of Plato, led Thomists to locate 'û-uth in 

itself (objective or essential truth) in the mind of God. InevitabLy, claims to have 

discerned üuth in itseli' absolutize tnrth Truth is whatever it is determined to be by its 

pious possessor. Again the danger anses of a 'fanatical confusion of church and state.' 

Luijpen goes to some length to corne to the c l ah  that "phenomenology rejects the 

term 'in iaelf" or objectivism undemood as essentialismY He makes elear that this 

rejection is "only and exclusively a rejection of being that is not a term of encounter." 

Rather, he asserts 'Thenomenology understands philosophy not as a reflection on a pre- 

existing mith, but, like art, the bringing about of a mith."' The 'bnnging about' quality 

of the reflection on üuth points to ûuth as in development within hman community. 

That development takes place through human encounter. It is a procas not of disceming 

what the divine haç disclosed only partiaily or discovering the nature of the essence 

located in an ideal and ultimately unknowable 'reality beyond reality,' but of discerning 

"a mode of muman] king together wiîh others in the world" 

Being is an encounter because for humankind "exktence is co-existence." And 

so, as Luijpen puts it in the title of his sixth chapter, "Justice [is] an anthropologica1 form 

of co-existence." To attain comrnon fieedom Fiom fear of the Hobbesian wolfish 

33 
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potential that is ever present in humans, we must Iive for the other in a group. It is that 

impetus to community that 'is the beginning of humanity' (quotiog Sartre). Lt is in such 

'merging groups' tbat intersubjectivity originates. And the recognition of human 

intersubjectivity is the origin of the consciousness of right or justice. Because the 

authentic human self requires that the subject encounter the other, that is - participate 

inter-subjectively in the group, a consciousness of the rights of self and others is 

necessaq to order those inter-subjective relationships. Conxiousness of the rights, or at 

least of the need for recognition of rights, is not enough. That consciousness must find 

expression in law, else every encounter would be conswned with defining the rems of 

encotmter. Laws are rules of the game. Existence, like chess or basebal1, requires d e s  

if the game is to be played at all. 

This summary of Luijpen's philosophy of law cannot capture al1 of his a r p e n t .  

My intention in presenting it was first to provide another perspective on the 

objective/subjec~ve yidyang, one that rejects Bnmner's theologicaI or Christological 

characterization of the encounter, but which resolves the dead end of objectivism and 

subjectivism by themselves in a similar manner. The resolution emerges as the two are 

held in creative tension. Luijpen rejects the notion of an essentiaikt objectivity. Hts 

claim is that pure essence is a non-category. In terms of the yinlyang symbol essentialist 

thought fails to recognize that objectivism contains a point of subjectivism Luijpen's 

resolrttion is to reject essentialism and propose that the nature of king is relational and 

so truth is found in the relation of the objective and the subjective appmaches. That 

encounter is possible because both objectivism and subjectivism contain the other. 

35 William Luijpen, quoting Merleau-Ponty at p. 141, note 103. 
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My second reason for presenting Luijpen's philosophy of law is that it serves as a 

background for the discussion that follows. 1 share his Mew that "in and through the 

bgai order hwnanity is. as it were, materialized' That ir, law is a necessary 

component of the environment in which humans exist, if they are to exist at dl. Luijpen 

provides a phiIosophicai explication of that claim. In the rernainder of bis chapter [ 

will suggest that there is, and always has ken, embedded within the le@ system a 

yidyang that is essential if law is to fulfill in the lest measure its task of ordering 

society . 

The yidyang symbol is helpfüi in understanding the nature of the legal system as 

constituted by the creative tension of cognitive and generative orientations toward law. 

Various writers have put forward titis pairing under various names: Eisenberg speaks of 

7ext based law* and "generative law." Dworkin rpeaks of the -plain fact" approach to 

a theory of law and an "interpretive" approachX Philosophers of law mon oflen use the 

terms "positive Iaw" and "natural law." [ do not suggest that al1 of these terms are 

subsumed under my labels of cognitive and generative. In each case the various 

perspectives offer different points of emphasis and nuances of interpretation. What 1 am 

suggesting is that the similaxïties of the painngs discussed provide some confirmation 

that the human way of knowing invoIves both cog~tive and generative inclinations. 

When we consider law, therefore, it is unswprising that there is a tension between 
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Legal positivists maintain that the law is simply that which the sovereign speaks. 

The one who has the power to enforce the iaw is the one who maices the law, and 

looking for justice, preexisting rights or any ground for taw in principle is hitiess. 

Oliver Wendel1 Holmes put it most baldly. 'The prophecies of what the courts will do 

in fact, and nothing more pretcntious, are what 1 mean by the law." Natural law 

theorists on the other hand hold that there is a law above the law, a law grounded either 

in God or in a social contract that is a necessary (though hypothetical) predicate to 

human society or in a sense ofjustice that is inherent in our humanness. John Murray 

puts it this way; Zo inquire what natural law is, means to inquire, on the one han& what 

the human mind is and what it cm know, and on the other han& what human society is 

and to what ends it should ~ o r k . ' ~  

Those who claim that the law is either positivist or natural criticize the opposing 

view with some justification. Positivism ultimately fails as it puts no brake on the 

sovereign and so the pronouncements of AdoIf Hitler cannot be differentiated from the 

deliberations of a democratically e1ected parliament. Law as power or will accepts what 

the sovereign says as law, even if it lads  to abhorrent results, because there is no 

normative ground against which to test the sovereign's will, 

Natural law, on the other hand, is criticized on one of two bases. in the first case, 

if its origin is in the divine, then it is reatly not so diffetent from positivism. The 

sovereign simply daims that whatever he or she wishes the law to be is divinely 

inspird There is some check on the sovereign, however, in that others may daim a 
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different interpretation of the divine will. Claims opposed to the will of the sovereign 

çan find some grounding in the religious traditions of the society. There is thus at least 

the possibility that the people will nse up against the sovereign if they are persuaded 

that he or she is acting contrary to God's will. 

In the second instance naturaJ law theories not grounded in religious belief may 

seek to ground the law in an inherent notion of justice, a concept of right that is claimed 

to be universai. Altematively they may be grounded in a notion of social contract or 

first principle fiom which law is denved The criticism here is h t  such grounds are 

insufiïciently solid. Naturai law theory, taken to its ememe, is flawed because it is 

open to becoming simply the choice of the individual exercising his or her free will- 

there is no compeiling challenge to be made on the basis of notions of justice or right, 

because untrammeled individual fiee will means that one person has no basis for 

challenging what another daims is her or his concept ofjustice and right. 

Luijpen resolves the positivdnatural law dudism by recognizing that the two are 

in yinlyang relationship, to use my terminology. if Iaw is the way in which humanity is 

made material, and if authentic humanity requires that we adopt an attitude of love 

toward one another, then faw's purpose is to create the minimum conditions for love to 

thrive. Recognizing thaî human beings are social, that we are interconnected, means 

that it is a rnistake to think that the individual fke will can decide what is just or right 

without reference to the rights of others, in other words, when it is recognized that the 

nature of king human is to be interconnected, then bat intersubjectivity requires tbat 

justice which seeks, through continuous creative interaction, to embody in law the 
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minimum conditions for love. This is the ground of natural law. The law, however, is 

expresseci and experienced primarily as positive, as the body of sbtutes and case. law 

that we encounter in the courts and that we accept as directing our behaviour on a day to 

day bais. The positive law is not the law, but it is the way in which we know or the 

vehicle through which we discover the content of the natural law." The naturai law, 

setting the minimum conditions for love which change with time and circurnstance, is 

open-ended and always re-examining itself and thus the positive law is simiiarty open to 

re-interpretation and change. A nation-state's constitution, the ultimate national law, is 

not a simpie text to be applied by plain language reading, but a generative grammar to 

inform and guide the re-interpretation of p s t  legal conversation as it is applied to the 

present and projected into the unknown future. in similar fashion the Bible is 

understood as a text through which God is revealed. Only strict lünilamentalist 

interpreters hold that the Bible is revelation in itself 

The orientations toward law that 1 refer to in the cognitive and generative 

yidyang are in creative relationship. The yinlyang has rnanifested itself in the common- 

law traditions of North America in the relationship of law and equity, which has a long 

history in jurisprudence. When law and equity are linked together in a yin/yang 

relationship "law" is understood as that orientation toward the Iaw that seeks to limit the 

4 
From the perspective of social theory Roberto Ungar notes that positive law is a 

development that occurs as the comm=ty reaches a stage where the Ievel of socid 
interconnedon is stretched to the point that the shared understanding must be codified in 
order to be sure that al1 are 'singing fiom the same songsheet.' "Positive iaw remains 
supertluous as long as there is a closely held communion of reciprocd expectations, 
based on a s k d  view of right and wrong. in this setting the normative order wiI1 not 
surface as formuiated niles; indeed, it may remain almost entirely below the threshold of 
explicit statement and conscious understanding." Roberto Ungar, Law in Modem 
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discretion of the deçision-maker and to enact or articulate the law with maximum clarity. 

[n this context we cm say Iaw is the legalistic or titeraiistic orientation "Equity" in this 

context is that orientation toward the Iaw that dlows to the decision-maker a greater 

range of discretion, looking beyond the text (whether statute or the principle derived 

fiom previous cases) for other principles that may support a decision that deviates tiom 

the narrowest interpretation 1 have characterized "law" and "equity" in terms nearly 

synonymous with those that 1 understand by the words cognitive and generative. That 

understanding is too narrow t~ capture al1 of what "law" and "equityn mean within our 

legal systern. 1 am pointing to a cognitive and generative orientation respectively within 

the ''legalW and %quitabien not characte~ng them as equivalent tenns. 1 will retm to 

this discussion of law and equity in Chapîer Five. 

Moral Assensus and the need ta Rebatance the YiniYang of iaw 
A Restatement of the Theme 

The moral assensus, which 1 claim is n e c e s q  in an ernpathetically ordered 

society, clearly cannot be embodied in any IegaI code. The spherical Rub ik S cube is best 

imaged as swirting in constant motion, as it is on the Website fiom which it was taken. 

This suggests the impossibility of capturing assensus in a static text. Yet moral assensus 

has a great deal to do with law. The more one moves toward an understanding of law 

which comprehends the metaphors of literature, heatre and interpretation which 1 will 

explore in Chapter Five, and away h m  a positivistic "ruies of the game" notion, the 

closer one cornes to lifting law to that transcendeme where it becornes interio&d 

confonity with God's desire for al1 creation. Moral assensus is tben transmogrified into 

Socieiy p, 60 
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conformity with God's desire for al1 mation Moral assensus is tfien transmognfied into 

universal affirmation of tnah [t is my belief that the law of human societies is always in 

need of redemption and that this is particdarly so in the face of the instrumentalism and 

positivism which have rendered it extremely susceptible to the manipulations of the 

powerful in our &y. This redemption is possible hou& the merging of law and moral 

assensus which is the promise of G d  through the prophet Jeremiah, aven in the words, 

-'I wili put my law within them, and I will write it on their hearts; and 1 will be their God, 

and they rhall be my people." 

The fulfillment of God's law that Christ promised cannot be separateci fiom the 

realm of God, which he ako promised That the promise, despite stniggles and setbacks, 

is in process of hilfillrnent is affinned whm we observe, as Tirnothy ~ o r r i n ~ e "  does, that 

[tlhe totality of beliefi and seatiments common to the average 
members of a society forms a deteninate system with a Iife of its 
own This is the collective or common consciousness (cumcrence 
coilrctrver). It does not change with every generation, but links 
successive generations to one another. The vaIues of this 
collective consciousness are symbolized in laws. 

The "common consciousness" or moral assensus tfiat GUI be discerned in hurnan 

community and the continuing human effort to syrnbolize it through a system of law 

coherent with the traditions and aspirations of the human community and consonant with 

God's desire for the good of creation provide confirmation of that promise that inspires 

the continuiag effort to work toward its fulfillrnent 

42 

53 
Jererniah 3 1 : 3 3 
Timothy Goninge, GOCI3 Jmt Vengemce, p.54 
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Roberto Ungar puts it this way: 

T h e  search for this latent and living law - not the law of 
prescriptive rules or of bumucratic polices, but the elemenîary 
code of human interaction - has been the staple of the lawyer's art 
wherever this art was practiced wiîh most depth and skill. What 
united the great Islamic ' u h u ' ,  the Roman jurisconsults, and the 
English common lawyers was the sense they shared that the law, 
rather than king made chiefly by judges and princes, was already 
present in society itself Thughout history there has ken  a bond 
between the legal profession and the search for an order inherent 
in social life. The existence of this bond suggests that the lawyer's 
insighî, which preceded the advent of the legal order, can survive 
its dec~ine."~ 

To this 1 wouid only add, and here l am paraphrasing James white,'' -ln t b  

world defined by wngar], who would not be a lawyer?" 

W 
Roberto Ungaq L m  ln Modern Sociey, p. 242 

45 
James Boyd White, "Sudiciai Criticism" at p. 867 
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Chapter Two - The Introduction of Alternative Dispute Resolution 
to the United Church of Canada 

Historical Background to the Introduction of ADR 

This chapter offers a look at how the United Church of Canada has dealt with 

conflict during i ts 75 year history. The perspective I wiiI take is not a survey across the 

breadth of the denomination but, an examination of the mechanisms embodied in the 

Church's operational document, the Manuul. In the previous chapter 1 suggested bat  it is 

helpful in understanding conflict to keep in mind the yinfyang relationship of cognitive 

and generative orientations toward Iegal and ethical disputes. lust as formalism and the 

positivisitic approach to law waxes as flexibility and the exercise of discernrnent wane; 

so it is, 1 shall attempt to dernonstrate, with approaches to disputes internai to institutions 

or organizations, if the experience of the United Church can be taken as typical. 

Under the influence of a cognitive approach disputes are conceived of as conllicts 

between that which is right and that which is wrong Thus conceived, disputes require an 

authoritative determination which will end the uncertainty. The part. in the wrong is 

then expected to acquiesce in the decision. From the generative orientation, conflict can 

be understood as primarily an issue having to do with reiationships. Cognitive 

disagreements are not mled out in such an understanding but conflict, it is recognked, is 

not resoived so simply as by a decision about who is right and who is wrong. In this 

approach, the community is prepared to set aside or live with cognitive disagreement, if 

that can be done with integrity, in order to mainiain the relationships which have been 

disrupted by the confiict. A generative approach also invites consideration of the 

possibility that there is no substantive disagreement at the heart of much (though mit ail) 

conflict Rather, conflict is seen as a rupture in retationship that may have littie to do 

with the presenting issue. This is frequently the case in congregational disputes where 

disagreements require the peeling away of many layers in order to discover the 

personaIity and power issues that lie at their heart. 
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Deaiing with conflict, one might expect, should be the life-blood of the United 

Church of Canada, given that it is constituted by three founding denominations which 

came together through a long process of reconciling or at least leaming to Iive with 

differences in theology and ecclesiology. From its beginnings in 1925 until the General 

Council of 1982, however, the United Chwch's procedures for dealing with disputes 

embodied the adversarial model of the secular culture, a model which the Church's 

predecessor Protestant denominations and the Roman Catholic Church which preceded 

them, had ernbraced and even helped to develop. I 

The United Church Manual of 1928 provided in S. l 4 t  that a rnember or rninister 

muyc Iay a charge if he or she was aware of any matter "which is a proper ground of 

discipline." No other person was pennitted to lay a charge unless "a scanda1 [should] 

arise," in which case the session of a congregation or a presbytery rnay investigate and 

lay a charge. The Manual of 198 1 contained a similar provision (s.35 1), although the 

duty of individuals to lay a charge had been eiiminated. The response to rnisconduct was 

still, however, an investigation and the laying of charges. In the event that charges were 

laid, and the respondent did not admit them, the Manual went on to provide for a trial. 

The Manual provided no alternatives to this process of charge and trial for addressing 

disagreements or disputes. 

Aithough no centralized records were kept, the making of only minor changes in 

the discipline poIicy suaests that during the first 50 or so years of its existence the 

United Church was not devoting much of its energy to the Iaying of charges and the 

conduct of trials. A signifiant volume of such "litigation" would surely have led to the 

development of l e s  resource intensive ways to address disputes. By the late 19701s, 

however, there was a recognition that church discipline was a growing concern, and that 

See Harold Berman, Law utrd RevoItcfion 
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the existing pracedures were inadequate. At a minimum they were inadequate in 

providing procedural guidelines for the conduct of investigations and ûiaIs. The content 

of "charges" and what consituted "a proper gound of discipline" were undefined (as 

they remain). More substantiaIly though, the structure of charges and trials was being 

viewed within the Church as inappropriate in some, if not al!, situations of internai 

confiict An adve-al model assumes a cognitively identifiable breach of generalIy 

recognized d e s  of belief and behaviour. Trials are inappropriate ways of deaIing with 

confiict that is widespread in a congregation or presbytery. And the device of charges 

requires that conflict be characterized as  %in-lose," rather than allowing for the 

recognition of mutual responsibility. 

Informal Hearings - a first step 

The Executive of General Council, in April 1979, responding to these types of 

concems identified through various petitions it had received and ttirough the report of a 

Sessional Cornmittee of the 1977 Generai Council, appointed a Task Force on Appeals 

with terms of reference that provided for the design of procedures to be used in the 

"exercise OF pastoral care and discipline and related appeals." Tltere was a concem 

expressed in the terms of reference to balance "adequate pastoral concem and justice for 

the persons involved and the well king of the Church." The task force named was 

chaired by Reverend Bill Phipps, a lawyer as weli as a rninister and subsequently 

moderator of the United Church ( 1997-2000). 

The Task Force presented its report in 1981 to the General Council Executive in 

the form of draft arnendments to the ManuaI which laid out a three stage procedure for 

the resolution of a bbdîficulty, dispute, grievance or problem." The first stage urged the 

parties in conflict to meet together privately and atternpt to work out their ciifferences. 
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The Task Group indicated that its "primary assurnption" was that most disputes would be 

resolved at this stage. Failing that, however, an infirma1 heoring process was 

established. This process provided that a committee of three to five persons wouid be 

appointed to sit down with the persons in dispute and in an informal and confidential 

mamer seek to resolve the dispute. Recalling his hopes for the process Phipps noted that 

he thought of the role of the committee as somewhat Iike a c~unselor.~ While not 

intended to provide therapy for the parties, the Task Group expected the committee to 

create an atmosphere of openness and trust in which the pames could move towards 

reconciliation of their ciifferences, rather than maintaining a win-lose posture. 

It is worth mentionhg the historical contes of this innovation. The 1960s and 

'70s had seen a great flowering of T-groups and other forms of group therapy. These 

practices were not restricted to persons suffering fiom 'mental illness' but, were in many 

cases primarily intended for those who sought to develop self awareness and personal 

fulfillment. Inforrnd hearings, where the cornmittee had the latitude to set its own 

procedure, offered the opportunity to address conflict which took From group therapy the 

approach of using confidentiality in creating an environment of safety and openness 

where the posturing and formai niles of the courtroom could be put aside and the real 

issues between the parties identified and addressed Alternative Dispute Resolution and 

mediation (outside of the labour relations field) were not yet a significant presence in 

Canadian society. It would be misleadhg to say that the "taking it through" mindset of 

the Task Group in suggesting the informal hearing process anticipated that it would 

arnount to a therapy session, or to suggest that this process anticipated the introduction of 

ADR in any linear sense. But it is fair to daim that the informal hearing process is 

evidence of the desire within the church to provide means for resolving conflict which 

7 - InteMew with Bill Phipps, June 19,2000 
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are collaborative rather than adversarial. This desire reflects an awareness that the 

adversarial system is not aiways consonant with the Church's sense of doing or seeking 

justice. And it is this same desire and awareness that continued to be a factor in the 

Church's approach to confiict over the next twenty years. 

Phipp's and the task group rightly recognized that the informal hearing process 

couid not fùnction without the introduction of a formai hearing process as well. In other 

words the collaborative approach cannot be the only option, if for no other reason than 

that in some cases one or more of the parties will not be willing to collaborate. In those 

situations a final decision must be made by someone other than the parties. 

The informai hearing process appears to have had a still birth. 1 could discover 

no one who could point to an instance of an informal hearing that achieved the objective 

of a resolution of conflict. Phipp's pointed to the increasing litigiousness of our society, 

which certainly manifested itself in the church as a possible reason for this failure. The 

formal hearing process, with the rules of evidence and the protections of natural justice 

combined with the familiarity of its cognitive orientation to the delineation of rights and 

wrongs made the adversarial process more attractive for most disputants. The sketchy 

nature of the Manual's outline of the informal hearing procedure lefl the hoped For nature 

of the proceedings unclear. Without a considerable effort at education, which did not 

occur, it is not surprising that many readers did not discem the intention to mate an 

atmosphere of trust and openness. As a lawyer encomtering the infonnal hearing 

provisions of the Manual my own first impression was that it amounted to a pre-trial, an 

oppommity to agree on the evidence and to focus the issues, with only a secondary intent 

to explore settlement options. The dramatic shiR away h m  the adversariai system 

which had been hoped for would require a clearer articulation. 
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Congregational Consuitants - another response to conflict 

During the same time perd that the Task Group was preparing its 

recommendation an initiative was introduced through the Division of Mission in Canada 

that aiso sou& to provide means for congregations to address conflict in a marner other 

than the adversarial, a manner more consonant with the gospel's cal1 to peacemaking. 

'Ihrough the Officer for Congregational Support (Rural) in the Division of Mission in 

Canada a program was instituted ~vhich came to be called Congregational Support 

~onsultants~. Each Conference was invited to appoint two or three persons (virtuaiIy al1 

of whom were ordered ministers) willing to serve for up to two weeks each year within a 

congregation which required assistance in deding with conflict or other issues affecting 

its life and wetl being. in retum for volunteering, the Consuitants received two weeks of 

education each year in congregationd dynamics, conflict resolution and related subjects 

from veterans in the field such as Speed Leas and Loren Mead. One such consultant 

described their role as a combination of Conflict ResoIution Facilitator and Intentional 

Inten'm ~ i n i s t e r . ~  

The program operated for some ten years, petering out by the late 1980's "for 

lack of interest," or "due to financial cutbacks," or perhaps both. The consultants may 

have been undeniseci, but some good results were reporteci One person involved with 

the program cited a lack of support h m  some Conferences, which simply didn't appoint 

consdtants or didn't cal1 on those that had ken  appointed., as a reason for the program's 

dernise. RegudIess of the reason for that demise, the effort to implernent such a program 

provides evidence of an awareness within the Church of a need for congregational 

support in many areas, one significant area bemg in dealing hith conflict The desire to 

Interview with Moms Bartlett, June, 2000 
interview with Gordon Hume, Jme, 2000 
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find alternatives to the adversarial model, alternatives that recognize the systemic 

complexities of congregational conflict as well as  the injustice that cm result fiom resort 

to a trial setting in al1 cases, is demonstrated by this initiative5 

The Introduction of ADR in 1997 

In the hope that a recommendation For the 1994 General Council about a new 

conflict resolution policy could be generated, General Council Executive gave 

permission for a consultation to be held in the early 1990's. The irnpetus, felt by the 

General Secretary of the General Council in the form of pressure fkom Conference 

Executive Secretaries, for seeking a new policy was based on a nurnber of factors, The 

afiermath of tfie 1988 decision to make explicit the policy that homosexuality was not a 

bar to ordination had resulted in inc~ased conflict in the United Church and a 

consequent recognition that neither the procedures nor the ethos of the Church were 

adequate for addressing the significant levels of conflict that surfaceci. The informal 

hearing process was increasingly recognized as an inadequate response to conflict 

because it was so seldom resorted to. And an awareness of the nse in the use of ADR in 

Canadian society outside the church also contributecf to the desire to look for another 

way. Other pn'orities intervened and it was not until &er that General Council that a 

task group was formed6. 

At the I992 Genetal Council a policy addressing Sexual Abuse and Clergy 

Wsconduct had been adopted, This poIicy did not provide for mediation or aitemative 

Interview with Peter MacKellar. June, 2000 
interview with Virginia Coleman, June 15,2000 and report of Bob MiIls for 

Conference Executive Seçreta"es to General Council Executive, March 22-25, 1994, GC 
229-23 1. 
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dispute resoiution and one of the questions raised in considering a conflict resolution 

policy was whether ADR should become part of the Sexual Abuse Policy. At a 

consultation of staff  and volunteers working with the Sexual Abuse Policy heId in 1995 

concem about attempting to mediate in situations where there was an imbalance of 

power, which is the case in virtually ail instances of sexuai abuse, led to the 

recommendation that mediation not become part of the Sexual Abuse Policy. Those 

participating in the consultation supporteci the initiative to introduce ADR into other 

types of conflict in the Church and lefl open the possibility of making it part of the 

Sexual Abuse Policy when more mediation experience had been deve~o~ed.~ 

The caution exercised in not introducing ADR into the Sexual Abuse Po ticy 

provides an instance of a point that needs to be emphasized. In my discussion of the role 

of mediation and other collaborative approaches to addressing disputes 1 am not 

presenting ADR as a panacea for responding to every confl ict and every rupture in 

relationships. The power of the yidyang image is that it suggests hlancing opposites is 

the way to conceive of ordering our social relations. We fall into error if we propose that 

either yin or yang, cognitive or generative, adjudicative or collaborative is the only 

direction we should follow. In this work 1 will spend more time examining the positive 

possibifities of ADR because generative approaches to conflict are as yet stiH 

underdeveloped in our society. This focus should not, however, be taken as a claim that 

ADR should entirely displace adjudicative processes, only that we need to find a more 

appropriate balance of the two approaches. In Chapter 5 1 will discuss some of the 

titerature which critiques the introduction of ADR into the legal system and present 

poIariiy management as an analytk tool which discloses both the positive and negative 

potential of cognitive and generative approaches. Polan'ty management also provides a 

InteMew with Joan McConnell, June 2000. 
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methodology for understanding when and how to move between the poles with an 

intentionality which can rnaximize the positive potentiaI of each. 

One of the themes of the critique of ADR is that mediating processes presume an 

equality of bargaining power. In a case of sexual abuse the imbdance of power is a 

major component of the conflict. Mediating processes which require the abused and 

abuser to face each other and negotiate a resolution to an offense in which one Party is 

innocent is itself abusive, or a continuation of abuse. ADR processes are not restricted to 

party-party or face to face mediations, however. In situations of sexual abuse a process 

which ernpowers the victim and constrains the power of the offender can in some cases 

provide a suficient balance of power. This might be accomplished by providing the 

victim with an advocate or with support persons, by conducting the process in a way that 

includes community participation, by a mediation that involves no face to face meeting 

or by a reconciling meeting well after the church or the state has üied and convicted the 

offender. There will always be some cases, however, where the offender denies 

responsibiiity or is not open to the effort at reconciliation, or where the victim's 

vulnerabiliS cannot be compensated for or overcome. in such cases only an adjudicative 

process will be appropriate and the institution (or the state) must assume, on behalf of the 

victim, the role of king a party to the offen~e.~ 

A task group was formed to consider the possibilities of an ADR pdicy for the 

ch~rcti .~ The group met in November of 19961° and sketched out what would become 

See Desrnond Ellis, "Safety, Equity and Human Agency: Conaibutions of Divorce 
Mediation" which presents empirical research showing women achieve better outcomes, 
including greater çafeîy, when they mort to mediation, provided mediators are trained 
and skilled in addressing safety and equity concerns. 

Membership included Cynthia Gunn, legal counsel to the General Council, John 
Hamilton, a Iawyer who as an active layperson had provided Iegd seMces to the church 
for many years, Marilou Reeve, a lawyer and mediator, Roslyn Campbell a minister and 
lawyer serving as Exectttive Secretary to Hamilton Conference and Jamie Scott, a 
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the policy recommended to and adopted by the Generd CounciI of 1997. The task 

group's focus was on mediation as the pirnary tool for addressing disputes. Merliation is 

one of the most potent of the methodoIogies in the ADR tool-kit. It provides a way to 

focus the parties on the issues in dispute, rather than on the personaiities and their 

positions. Mediation is effative in identifjmg and clari%ng issues, then hetping the 

@es to create innovative and mutuai solutions. The task group did recognize that 

conflict within the church oflen incorporates sy stemic features. Addressing larger and 

more entrenched conflict would in some cases require other processes, such as 

cornmunity conferencing or similar circle processes, but mediation was anticipated to be 

the one most frequently resorted t0.l l It was in recognition of the wider range of 

methodologies which would be employed, however, that the term ConfIict Resolution 

Facilitator was chosen in preference to Mediator in describing the persans who would be 

trained in delivering the new policy. 

The task group also recognized b t  Conflict Resolution FaciIitators would need 

to serve an educational function in addition to their primary role as intervenors in critical 

conflict situations. The longer tenn objective would be to enable congregations to 

resolve disputes witbout the need to cal1 on an outside resowce at all. In the shorter term 

it was recognized that education of the wider ctiurch would make CRFs more effective. 

In situations where they were called into a congregation which already had some 

exposure to non-adversarial ways of understanding and working with confiict CRFs 

would be able to assume at lest a preliminq understanding of what is a very different 

minister working as a mediator in the field of aiminai justice. 
Io I joined this group in the fdl of 1998 after the first training session for Conflict 
Resolution Faditators had been held The history of the deveiopment of the ADR 
initiative is drawn from numerous conversations with the other members of the group. 

For a discussion of the process steps commonly followed in a mediation session see 
the case study of AppIe United Church in Chapter 3. 
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orientation towards conr'lict. To begin that educational task in the midst of a 

highly-charged conftict increases the challenge a CRF faces. 

The report of the task group which was adopted by the General Council of 1997 

recommended a process guided by eight principles: 

t ) Iiolisrn - responding to al1 of the ne& of parties in conflict 

2) inclusivity - attending to the interests of the community as well as those of the 

immediate parties. 

3) healing - re-establishg right relationship and balance, not punishment 

4) fairness - attending to the empowerment, dignity and respect of al1 parties, 

ensuring that there are no tosers. 

5) problem-solving - focus on resolution not blarning or scapegoating. 

6) accountability - for hann done. 

7) justice - addressing needs of dl affected and seeking agreement of al1 to 

resol ution. 

8) love - overwhelming evil with good. 

In pwsuit of these principles two initiatives were to be undertaken 

simultaneously. Conflict Resolution Facilitators were to be nominated by each 

Conference and trained as quickIy as possible. The Generai Council Office wouid 

develop and provide a training course in which the focus would "address multi-party 

dispute resolution and United Church polity issues." Nominees would be required to 

have completed some training in mediation or otfier ADR methodologies before 

attending. The second initiative was to deveIop and impiement strategies to mise 

awareness about both the new policy and about conflict resolution in general. l2 

I2  Record of Proceeciings of the 36th (1997) General Council, pp. 234 fE 
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The report also set out a draft mode1 for dispute resolution. The process was to 

be initiated by a complaint king filed in writing with the court of the Church having 

oversight of the individual or body which was the object of the cornplaint. The process 

contemplates a complaint which can be reduced to "bnef details of the confiict," and 

which can narne persons and dates. A Conflict Resolution Facilitator will then be 

appointed to first diagnose the situation and then to recommend either that no action be 

taken, or that a particular fom of conflict resolution be undertaken. The parties are 

required to participate in good faith, thus the process is mandatory. ADR must be tried 

before a party can proceed to a formal hearing, although 'tried' may mean no more than 

participating in the diagnostic stage. 

The draft process provided for timelines in an effort to ensure that maners 

proceed expeditiously. It also provided that the CRF was to inquire as to the pastoral 

care needs of the parties and to make recommendations to the Executive Body of the 

Court which appointed him or her if such needs were not k i n g  met 

Sornewhat to the surprise of the task group, rather than refer it back for tùrther 

study the policy was passed by the General Council in August of 1 997 and work began 

that fa11 to organite a national training event to which each of the thirteen Conferences 

was asked to send three persons with the pre-requisite mediation training who could 

become CRFs. The task group sought to achieve several objectives in the training 

session: to familiarize participants with the new policy, to build on skills and introduce 

new skills (particularly in the area of deaiing with group conflict), to build a network and 

sense of cohesion amongst CRFs and to begin developing strategies for raising awareness 

throughout the Church about ADR and collaborative approaches to codict. The first 

training event was held in ApriI of 1998 and a second one was held in June of 1999. 

Fow-nine persons received the training in total. 
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About 15 months after the initial training the task group undertook a survey of 

CRFs and Conference Executive Secretaries in an effort to determine whether the process 

was king used and if so to what effect. Of eighteen respondent CRFs twelve reported 

that they had been cailed on in some capacity at least once. Most importantly, from the 

viewpoint of the task group, the survey and other less formal feedback indicated that 

CRFs were ofleu used informally. The cal1 for a CRF Frequently came at a point in the 

conflict where positions wouid have becorne more rigid if a written complaint were 

prepared and thus the policy with its tirnelines and reporting requirernents was not 

followed. Executive Secretaries reported that the policy and the availability of ADR 

needed to be more widely publicized and that there was general support for continuing 

with efforts to do so. 

The early and informai use of CRFs was perceived by the task group as a positive 

development which the formal policy might seem to discourage. Thus a 

recommendation was made to the GeneraI Council of 2000 that the policy be amended to 

explicitly recognize the role of CRFs in such infonnal, consultative and purely optional 

situations 13. The recommendation also cailed for a change in the roll of the CRF in 

determining whether or not a cornplaint should proceed. Rather thm making a decision 

that, where ADR is inappropriate, a complaint not proceed, the CRF will return the 

matter to the executive of the appointhg court which rnay then order a formai hearing or 

refer the matter to another appropriate decision-making body. The intention is to clarify 

that the CRF is not judging the merits of a complaint but, rather, is assessing the 

appropriateness of ADR in responding to it. In the Chapter 3 I wiIl explore in more 

detail how the ADR process has been operating through an examination of some 

representative case studies. 

l3 The recommendation was adopted by Generai Council, though it only cornes into force 
with the pubtication of the Record of Pn>ceedings, anticipated in the first half of 200 1. 
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Why ADR? Why now? 

An exploration of what the new science can tell us. 

From this outline it shou1d be apparent that a shifi has been occurring within the 

United Church over the last twenty years. For the first fi@ years of i$ existence the 

Church's forma1 contlict resolution mechanism was a cogmtive structure, that conceived 

of conflict as an offense or a breach of the des ,  as "scandalm or "a proper ground of 

discipiine." The appropriate response to such an offense was to caII the offender to 

account, and if an admission was not forthcoming, then a trial was to be held and 

judgment pronounced. It would require research beyond the scope of titis project to 

confimi my suspicion that the starkly positivistic nature of the available process 

discouraged its king used except in the clearest and most extreme cases. My 

expectation is that Furthet inquiry would reveal that a culture of conflict avoidance 

supplemented when necessary by informal and improvised ways to address it developed. 

Whatever the case, dissatisfaction with the status quo was insufficient to give nse to 

significant change in the process until the late 1970s. In response to cultural changes (the 

increase in litigiousness, a new understanding of the role of relationship in conflict and 

the first giimmers of ADR in the secular society) and a growing sense that a cognitive 

approach was not atways consistent with the Church's understanding of the gospel cd1 

for justice and peace, the Church began to experiment wiîh new approaches to addressing 

conflict That experirnent is stiil very much in process as the new ADR policy has not 

been in place for a sufficient pend of time to warrant the daim that the penddum has 

reached the ead point of this swing towards a generative approach 

It shouid be noted that the changes to the Manual which introducd informa1 

hearings in 1982 marking the beginning of a shift toward a generative approach to 

conflict in the Church's processes, also incIuded a clarification and testatement of the 
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cognitive approach as well. The informai hearing process was seen as a complement to, 

not a replacement for, an adversariai procedure with final dispositive authority. The 

ADR process introduced in 1997 was similarly conceived of as one way to deal with 

confiict, not the oniy way. The task group has expressed the hope that ADR will become 

the primary way in which conflict is addresseci and that formai heariogs will be seen as 

the (seldom used) alternative. But the need for a quasi-judiciai decisian-maker is 

recognized, both to serve as an encouragement to use ADR as well as to deal with those 

cases where ADR is unsuccessfùl or inappropriate. l4 

Part of my intention in this papa is to suggest that we can understand the 

introduction of ADR as a concrete example of a broder cdtural shift away from the 

cognitive orientation of the mtionaIist/NewtoniatriEnlightenment paradigrn towards a 

generative orientation that emphasizes the centrality of relationship in our way of 

knowîng and being, and that looks to the new science for both explanations and 

metaphors about the nature of existence. i will explore this proposition from a number of 

perspectives as 1 proceed Here I want to point to some features of the development of 

confiict resolution processes within the United Church as suggestive of this shifi. 1 

should underscore the importance of the yin/yang understanding of what 1 mean by shifi. 

It is not a complete rejection of the cognitive orientation which is occurring, but rather an 

exploration of the power of the generative and a reassessment of the most helpful 

circurnstances in which to retain the cogmgnitive orientation. Even the most enthsiastic 

writers about the new science do not discount the usefulness of Newtonian physics in 

many applications. They simpty argue that the earlier e-on that Newtonian 

physics could explain al1 physicai phenomena has to be set aside and a new quantum or 

chaos theory introduced, where appropriate, as king more usefui. It is a process of 

l4 ADR Task Group Report to Gened Council, 2000 
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re-baIancing theories or orientations or paradigms, not a process of creative destruction 

of world views. l5 

Outside of the wortd of science, management theorists have been among the most 

enthusiastic in exploring the implications of the new science for our understanding of the 

world. Viewing the United Church fiom the perspective of organizational theory is thus 

one way in which we cm gain some insight about what the introduction of ADR implies. 

1 am thinking here not of the irnpiications for our theology or ethicd understanding or 

sense ofjustice, al1 of which considerations 1 wish to put on hold for later. Rather I am 

thinking about what the bistory 1 have sketched out above tells us about the functioning 

view which the Church as an organization has of itself By functioning view 1 mean the 

self perception discloseci by the actions taken by the Church which may differ fiom the 

perception that it might claim for itself when asked for an articulation. Perhaps the 

distinction is no different than saying that the conscious awareness of itself may di& 

From the unconxious image îhat is in gestation as the balance within the yidyang begins 

to shiR 

The featirre in the history 1 have sketched out that 1 wish to remark on is the 

apparent fnrstration of the first two efforts at introducing a new way of deahg with 

conflict. "When we think of organîzations as machines," Gareth Morgan writes, "we 

begin to see them as rational enterprises designed and structured to achieve 

predetemined ends. 16" Morgan continues, "When we talk about organkation, we 

l 5  Syka Nasr in A Beour~ful Mind (5 2-52) quotes John D. Davies, a historian of science 
who wrote of the early twentieth century, %e absolute world of classical Newtonian 
physics was breaking do m... Newton's Iaws were not the reai universe but one seen 
through the unreal spectacles of gravity." Newton's la\- still descni the universe of 
gravity in which humans in their ordinary lives live and move. But the new physics 
reved the partiainess of bis perspective and also suggest new ways of understanding even 
the reaiity in which his iaws stiil operate. 
'"eh Morgan, Images of ürganixtion, p- 17 
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usually have in mind a state of orderly relations between clearly defined parts that have 

some determiriate order. Although the image may not be expIicit, we are talking about a 

set of mechanical re~ations."'~ The machine image in its application to an organization 

is marked by standardization of rules and regdations (cirafting a btueprint for the 

machine), specialization of tasks, standardking equipment and creating an identifiable 

and clear chin of command. The organization as machine seeks to enhance planning, 

coordination and control and achieve reliability, eficiency, precision, clarity, regularity 

and speed 

The United Church of Canada came into being at a time when the machine image 

was the dominant orgmizational metaphor within the culture. That metaphor informs the 

structure of the Church in its division into pastoral charges, presbyteries, conferences and 

General Corncil, each with responsibilities, authority and duties delineated in the 

bluepnnts provided by the Basis of Union and the Manual. The General Council is 

divided into divisions - Mission in Canada, World Outreach, Ministry Personnel and 

Education - which also reflect the influence of the machine metaphor. Through rules and 

procedures the Church pursues the objectives of planning and coordination, if not 

control, of al1 its various constituent parts. It would be carrying the metaphor too far to 

claim that the United Church ever sought to establish a cIear chain of command 

culminating in a central authority, but it certainiy seeks to foster communication 

throughout the body to enable the p-t of shared objectives. 

1 do not claim that the machine metaphor as it has been lived out by the United 

Church has resulted in an organïzation that is as machine-lïke as the Pnrssian army of 

Frednck the Great, or the business corporation of the 1950's ûrgunization Mm. But this 

metaphor which is such a feature of our culturai understanding of organization has 

I7 ~ o r g a n  p. 19 
l8 Morgan p.22-24 
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permeated the institution of the Church and sûuctured the way in which the Church has 

conceived of itself and it's possibilities for organizing itself 

Barbara Brown Taylor remarksig that "We human beings tend to base our 

worldviews on the prevding physics of the day." The machine metaphor is, of course, 

derived h m  the same Enlightenment utderstanding of the world which was so indebted 

to Newtonian physics. And so as "our understanding of how the worid works" is 

changing due in significant paFt to the insights of the new sciencp, our understanding of 

how our institutions are and shodd be structured is up for revision. New metaphors of 

organization are beginning to replace the machinem21 

The discipline process embodied in the Manual of the United Church for its fint 

fi@ years was one exemplification of the machine metaphor. The Manual conceived of 

discipline as a response to an aberrant individuai. Discipline was a mechanical process 

to deal with a part of the machine which had ceased to perform its proper fiction. The 

response to a malfunctioning component part is either to repair if returning it to its 

previous condition by an act of contrition and repentance, or to expet it and repiace it 

with a new part That conception underlies the appmch which is contained in the 

Manual h m  1928 to 198 1. 

l9  Barbara Brown-Taylor, The Luminous Web p. 49. David R. Johnson remarks in a 
siniilar vein, "Law and political philosophy have always drawn on the science of the &y 
for analogies and for insighis into the human condition. So it should corne as no surprise 
that new findings by scientists regarding the operation of self-organinng systems may 
lead to new forms of lawmaking and to new ideas about the relationship between citizens 
and the state." "Emergent Law and Order," (p. 237) in John Clippinger's The Biology of 
Business. 
20 By %ew sciencen 1 refer to developments in chaos theory, quantum physics, field 
ttieory and our understanding of the human brain. The contours rather than the content of 
the term are more reIwant to my purpose, but 1 tnrst both wilI become more apparent as I 
retum to this discussion h m  various perspectives throughout the paper. 
a Gareh Morgan explores the metaphors of organism, braïn, cdture, political system 
and psychic prison as weII as machine in imges ofOrgmiatiorr. 
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Thomas ~ c i h n ~ ~  has pointed out that scientific paradigms s e m  as a way to 

structure our understanding of how the wurld works so long as they nain explanatory 

and predictive power. When we bring to such a paradigmatic theory problems or 

questions that it cannot accommodate then pressure begins to build towards the 

development of a new theory. In analogous fashion the metaphors that structure our 

understanding of the way the world works experieace strain as they lose k i r  ability to 

respond to the needs we ask them to meet. In the United Church the machine metaphor 

as a way to thmk of organizational structure has k e n  experiencing challenge for rnany 

years. Tke end of Chnstendom, the revitalization of congregationalism and the 

empowerment of the laity have al1 served to impose strains on the notion of the 

organization as a machine with a centralized structure ~Fco-ordination if not control. 

One of the factors at work in the conflict of 1988 relating to the ordination of 

homosexuals was a resistance in the periphery to actions at the centre (General Council) 

which was grounded in part in a growing sense of local autonomy that resented what was 

experienced as an exercise of power by those in control of the bureaumtic structure. 

That the issue of autonomy was raised by those whose main motivation was homophobia 

does not render it any less reai an issue than does the fact that states rights were raised in 

the stniggles over civil rights for Amencan blacks primarily by those whose pRmary 

motivation was racial prejudice. 

The introduction of the informa1 hearing process in 1982 marked one response to 

the inadequacies of the machine metaphor. The Church was experïençing codict which 

cudd not be accounted for or addressed in a mechanistic fashion. And the informa1 

hearing p'ocess offered a new way to conceive of and respond to it. lnfonnai hearhgs 

evidenced a recognition of the ambiguity of disputes and the importance of attending to 

77 - Thomas Kuhn, S ~ u r e  of Scientific Revoluttom 
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relationships in resolving them. Clearly, those who introduced the process did not have it 

explicitly in mind that they were challenging the machine metaphor, or the concept of 

organizational structure that it stands for. The process of paradigm shift and cultural 

change doesn't require such conscious awareness, in fact it is most often only availabte in 

hindsight. 

The new science provides us with new metaphors for organization and for 

organizational change. If organizations are chaotic systems, or organisms, then change 

is not a matter of redesigning component parts, but of reconceiving networks of 

relationships. If the conflict resolution process in the Church is not meeting its needs, 

then a machine-like organization would redesign the process after careful study with the 

expectation that the new process wodd 'get it right' and that the organization would 

thereafter function smoothly. To some degree that expectation was apparent in 

conversation with those who introduced each of the United Church's three responses to 

conflict. Peters and watetmanZ, however, have identified a les  machine-like approach 

to organizational behaviour. In many cases it is better, they claim, to try an experiment 

rather than to design a 'perfect' solution. "Learning by doing" is the phrase the authors' 

employed to describe an approach to organizational behaviour that recognizes the 

limitations of the 'replacement parts' metaphor and adopts the 'strange attractors' 

approach of chaos theory. in retrospect we can characterize the various approaches taken 

by the United Church as ernbodying to some degree the "Iearning by doing" approach. In 

each instance there was both an effort to design a new component based on research and 

experience in other realms but also a recognition that it was important to try somethïng 

new and not to stalI on trying to ensure a perfect design in this approach, trying 

23 Tom Peters and Robert Waterrnan, In Search of ExceIIence 
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something new incorporates a reco@tion that reassessrnent and modification are part of 

the process. The design phase continues into the implementation phase. 

The machine metaphor assumes that the organization or the system can be 

designed as if from a perspective outside of itself The designer can see al1 the parts 

working at their assigned task, evaiuate which is malfunctioning and determine how to 

repair or redesign it in order to attain pmper function. Chaos theory and quantum physics 

provide a rnetapho~~~ for the organization which recognizes that frorn within the system 

we don't have that detached perspective or that ability to design. Heisenberg's 

uncertainty principle suggests that when an organization looks at itself, the act of 

observation changes the organization, and so the effort to take a detached view is 

impossibl$. Better then to make an educated guess at an appropnate response to a 

malfunctioning cornponent and to monitor the result, for chaos theory suggests that 

apparently random behaviour, (tearning by doing) repeated over and over, will begin to 

reveal patterns and through the working of "strange attractors" to form into coherent 

shapes. 

The Church's three initiatives respecting conflict resolution: informal hearings, 

Congregational Consultants and the 1997 AûR policy, cm be understood as three efforts 

at 'learning by doin&' which from the perspective of the new science provide the 

24 See Margaret Wheatley, Leudership and the New Science. My development of these 
metaphorid suggestions is not intended tu suggest that the new science provides us with 
laws of organizational behaviour. Metaphor helps us to structure our thinking and to 
make sense of our environment, however, we need to remind ourseIves that in so doing 
we are describing how we perceive the functioning and structure of our world, not how it 
is in an idealized, Platonic sense, nor in a sçientifically verifiabie Newtonian sense. 
25 in The Interaction of L m  d Refigio~ Harold Berman makes a similar point, without 
mentioning Heisenberg though he may well have had him in mind, in saying, "We have 
Iearned that when the mind tries to operate wholIy independently, when it pretends to 
stand wholly outside the reality iî observes, it breaks down and becomes skeptical even 
of itself" p.38 
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prospect of creating a response, or responses, to conflict which will better meet the needs 

of the organization. Those needs after aI1, reflect a broad and unpredictable range of 

situations of conflict which an organization as machine approach cannot adequately 

meet. The task group responsible for the 1997 ADR process has evidenced a more 

orme concept of organization, both in its recognition of the need to change the 

environment by educating about conflict, and in its ongoing work of recommending 

amenciments to the policy to increase its flexibility and adaptability. 

Perhaps the most helpful point of Morgan's wotk on metaphors in understanding 

organizations is the invitation to use numerous metaphors, recognizing that each one 

provides a different perspective, highlighting some features and relationships while 

failing to give to others their due.26 nie machine metaphor is easily deprecated not 

because it is unhelpful, but because it has been dominant, which means it has ken 

applied equally in situations where it is both helpful and unhelpful. Alternative 

metaphors provide us with stimuli to organize ourselves and to act in ways that we 

simply cannot see if we are restricted to one. We risk losing the benefit of the machine 

metaphor if we reject it absolutely rather than main it as one way, but no longer the only 

way, of seeing. 

Esther Ilysod7 provides an interesting metaphor for organization when she 

invites us to think of it as similar to the immune system of a living organism. We have 

been inclined to think of body images of organization in the church at least since the 

time of St. Paul. His metaphor for the church with Christ at the head and each member 

fulfilling an assigned task dependent on specific functional gih has informed our 

26 "iiowever, fiom the fact that man is aware of his perspectivism it follows that he 
transcends his perspectivisitic approack By approaching the tnith through al1 kinds of 
different perspectives, he corne constantly doser to the one absolute reaiity." WiIIiam 
Luijpen Phenomenology of Nafural Law7 p 107. 
27 Esther Dyson, "Forwarrî' in John Clippenger ed, fie Biology o/Business 
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understanding and certainly contributed to the hierarchical structure of the medieval 

church and the rigidities of the machine metaphor- Clippenger suggests that in our 

thinkirig about organizations we have tended to use the bodily metaphor by focusing on 

the nervous system, with the brain at the top and the limbs and extremities simply 

following orders, The key to an effective and efficient organization in such a view is 

speedy communication along the 'information highway' of the nervous system. This 

image of the body and the nervous systern is, it hardly needs saying, itself informed by 

the machine metaphor and Newtonian ideas of causation as forces acting on inert matter. 

There is another system in the body which Clippenger suggests offers a powerfùl 

metaphor for understanding organizations. The immune system consists of numerous 

agents, immune cells, dispersed throughout the organization or body. Each cell shares an 

understanding of the expected response in a given range of anticipated events. The 

system fimctions, not under the direction of a single head (the brain), but out of a 

common sense of purpose either inherent in the structure of the components (as in 

genetic coding of cells) or, as in the organization, incdcated by training. ûrganizations 

create an ethos, a shared sense of how its rnembers wiIl behave in interactions with each 

other and with the outside environment The immune system metaphor suggests a 

different way in which an organization can understand its functioning in response to 

conflict. The nervous system metaphor suggests that what is needed is a centrally 

imposed coherence. Conflict is to be routed up to the top where the appropnate decision 

will be made. Such a system requires d e s  and vatues treating ail similar conflicts in an 

identicai fashion. The immune system metaphor suggests that conflict is to be dealt with 

at the site where it aises. Any one of a n u m k  of agents can FdciIitate the process and 

the emphasis is on heaIing the wound, which may respond better to innovation than to 

precedent 
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The immune system metaphor provides some insight into the nature of the 

changes which have k e n  introduced into the United Church's approach to conflict over 

the last twenty years. The charge and trial approach which had existed for the first tifty 

years, Iike a nervous system, established a hierarchicai sbucture- The niles of natural 

justice serveci as an assumed network of coordination. The Manual presumed the Church 

shared assumptions about what constituted a scandal, a charge or an offense. The 

process was tied into the hierarchical smcture, with the final decision making authority 

king located in the Judicial Cornmittee of the General Council. When the rigidities of 

that structure left it unable to respond to the wnflict arising as the environment changed 

in the 1970s new procedures were introduced, and those procedures reflected (albeit 

inchoately) a new metaphor of the Church as an organization. 

The introduction of informal hearings was an attempt to create immune cells, so 

to speak. An informa1 hearing was a site-specific intervention that was conducted under 

the cloak of confidentiality. Under that cloak the and the informal hearing 

committee had the authority to resdve the issue. One way of understanding the lack of 

acceptance of this process is to note that it was assumed that anyone who was to be pan 

of an informal hearing committee would be sufficiently immersed in the shared 

understanding of how to respond to conflict that they codd, like an immune cell, carry 

out the common purpose and ad- the rupture in the system. Informai hearings, 

however, relied on volunteers from within the Church, without providing them either . 

with training or with clear proceduml direction in the Manual or other documentation. 

Thus this effort can be likened to creating an immune system which relies on any of the 

body's cells to respond to disease. WhiIe not impossible to imagine, such an immune 

system couid not work without first educating or training each cell (church member) to 

cany out the expected bction. 
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The Congregational Consultants initiative fits the imniune system metaphor even 

more closely. The consultants were hained to offer appropriate respnses and they were 

chosen primarily from the ranks of clergy, a group that could be expected to have a 

strongly inculcated sense of the ethos of the organization and to be experienced (fiom 

pastoral ministry) in living out that ethos without significant centrai oversight. That the 

CongregationaI Consultants did not becorne a more sustained response to confiict in the 

Church may have had to do with the failure to attend to the prevailing nervous-system or 

machine metaphor. Congregational Consultants were not "creatures of the Manual." 

They were created by executive action as quasi-independent contractors. They were to 

be paid, aîler an initia1 consultation, by the congregation in which they were working, or 

by its ptesbytery. Yet they were seen as agents of the GeneraI Council by at least some 

 onf fer en ces,^^ which made them suspect to those who feared that General Council was 

operating out of a top-down, machine or nervous-systern metaphor. There is irony in this 

perception, given that Consultants in fact represented an effort to shift away tiom the 

machine metaphor. The strength of the perception is evidence of the persistence of the 

machine metaphor and of the dificuity of changing an organizational metaphor fiom the 

centre. 

The ADR process of 1997 takes into account each of these issues that served as 

impdiments to the successful implementation of the earlier policies. That statement is 

not quite accurate in h t  it irnpfies an identification of the impediments and a conscious 

decision to take a ciiffirent approach. My research indicates that there was no such 

awareness. A machine metaphor assumes such awareness would be communicated to the 

cenirai decision maker and a new proçess designed. As best I cm determine a more 

28 Initidly the CoIlSUltanis were designateci "Associate Seccetaries of the Division of 
Mission in C d "  of the GeneraI Counci?. which certaïniy contniuted to that 
perception. Interview with Gordon Hume, June 2000. 
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chaotic metaphor is closer to capturing the reality. in some sense the wheel was 

re-invented by the task group, without any awareness of the Congregationai Consultants 

Initiative and with Iimited awareness of the background to the introduction of the 

informa1 hearing process. But in a chaotic universe it is recognized that evety time the 

wheel is re-invented it looks a little different. It is only after a number of tries that the 

usefiilness of roundness becornes apparent. 

The ADR process, like the other two initiatives, reflects a shifi to an immune 

system metaphor. CRFs are granted considerable discretion in their role. They are 

guided, however, both by the formalities of procedure laid out in the policy document 

and by the s h e d  ethos inculcated through their training. [n their response to conflict 

CRFs act in a site specific fashion and it is recognized that creativity is an important part 

of their approaçh. Like the human immune system, however, the ADR process is not the 

body's sole means of response. It operates in paralle1 with the nervous system, which is 

the process of forma1 hearings with their procedural guarantees, appeais and hierarchy of 

accountability. 

Perhaps more significantly, the ADR process envisages a gradua1 shifl in the 

culture of the Church as education about how to approach codict spreads through 

congregations. If this aspect of the process takes hold the Church may move toward the 

situation where every member becomes an immune ceIl, that is to Say, every rnember has 

the capacity to respond effectively to conflict when it threatens to rupture relationships or 

even the system itself. Such a state of fiairs would provide a positive integration of 

conflict into the life of the Church by addressing it at the earliest stage when it represents 

a heaithy dialogue of diffèrent perspectives. Lfconfiict festers it not only becomes harder 

to address, but the focus shifts from the creative potential of diversity to a single minded 

desire to restore uniformity. 

JWBwton -The introduction of ADR to the UCC - Chptr. 2 - 77 



Like the other two initiatives the ADR process is a response from the centre. It 

may, therefore, encounter, as the Congregational Consuitants initiative seems to have, 

some resistance or lack of buy-in from congregations and their members owing to their 

perspective that it is another manifestation of the machine metaphor. To the extent that 

the process is a technical fix to specific instances of conflictual dysfunction this 

perception is inevitable. The task group and the General Council, in identifying the need 

for widespread education about the process of dealing with conflict generalIy have 

recognized that shifting the metaphor of the organization, helping the Church to 

reconceive itself, is an important pan of their task. 

Ronald ~ e i f e t z ~ ~  points out that communities in distress usually seek leadership 

that promises them a painless resolution and a return to the statw quo unte. In reiativeiy 

stable conditions leadership can be quite effective by simply attending to the 

maintenance of peace and order. When environmental change is such that the statu5 quo 

cannot be maintained, technical fixes are no longer sufficient, indeed they amount to a 

form of deniai. In such situations, Heifetz suggests, what is required of leadership is to 

prepare and empower the community to engage in adaptive work, that is, to find the best 

response to the changd circumstances. The best response is one that is faithm to the 

tradition, drawing on its core vaiues, but is able to transpose that tradition into the way of 

functioning that the new environment requires30. 

Educating congregations and their members about ADR and conflict management 

has the potentiai of doing some of the preparatory adaptive work that the Church mut do 

in adapting to the uncertain environrnerrt in which it finds itself Certainly ADR and 

education about collaborative approaches to dealing with differences are not a panacea 

29 Ronald Heifetz, Leadership Withow Easy Amers  pp. 69-73 
30 See also the discussion of RonaId Dworkin's interpretïve theory of legai development 
in Chapter 5. 
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They do, however, oRer both the possibiiity of encouragïng the Churçh to undertake the 

required adaptive work and of providing it with skills, tools and m&odologies which 

will be helpful in carrying it out. 

En an organizdon that functions mder the influence of the machine metaphor it 

would be difficult if not impossible to suggest îhat the ADR policy mi@ play a role in 

Ieading the Church to the significant work of adapting to the post-christendom world. 

ADR would remain a twl in the kit of a relatively small box on the orgmization chart 

that is pulled out only to flx a specified îype of mechanical breakdown. The previous 

initiatives of informal hearings and Congregational Consultants may have stalled 

primarily due to the power of the machine metaphor which so confined them. 

ADR has the potential to contribute in a more sigiificant way to the Church's 

moving towards the adaptive work it must do, not because its designers were better 

engineers, but because the environmental and organizationd changes which I have been 

characte~ng as shih in rnetaphor have bener prepared the ground for such an initiative 

to have an impact. Education about coIlaborative ways of decision-making in the face of 

diversity and uncertainty is one way in which the ADR initiative contributes to preWng 

the Church for adaptive work. The education towards a cultural shift which the ADR 

task group has identifieci as part of its responsibility can be accomplished through 

expt kit1  educational efforts, cesource materiai, workshops and training events. Conflict 

interventions also provide art opportlmity for such education. Interventions also provide 

opportwiities to refine the theory that is k ing  taught and to see the possibilities and the 

risks in some of the initiatives that are being pmmoted. In the next chapter 1 will 

examine several case studies with these perspectives in min& 
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Chapter Three - Case Studies in the Practice of 
Alternative Dispute Resolution 

Preliminary Remarks 

ln this chapter 1 present three case studies constructed from my own experience 

and that of other Conflict Resolution Facilitators working within the United Church. The 

three situations iilustrate the range of complexity which is to be expected in 

congregational conflict. 1 will refer back to these cases in the following chapters, 

drawing on them to clari@ and flesh out some of the theoretical claims I wi1l be making. 

The elements of the cases essential to understanding the dynamics underlying and 

influencing the conflict have ben  taken from actual experience but 1 have gone to sorne 

length to disguise the fact situations to ensure that no participants in the situations feel 

that confidence has been betrayed. in some instances i have combined elements of two 

or more différent situations. 

A further preliminary point needs to be made. The cases are pcesented bath to 

illustraie the range of conflict situations and also the range of responses or interventions. 

The interventions employed by the Conflict Resolution Facilitator draw on a number of 

possibilities and reflect his or her experience and judgment. The cases are not presented 

as demonstrations of the best possible response but, as 1 have said, to illustrate the range 

of possible responses. Interventions are never made in a vacuum. There is a history to 

the codict and to the relationship with the supervishg court of the church. In every 

situation participation in ADR is voluntq, but not without an awareness that refusal to 

participate is likely to result in direct action by the higher court or a formal hearing to 

resolve a dispute and determine the rights of the parties. Just as in the civil reaim ADR is 

an alternative to the courts or a legislative response to conflicî, so it is in the church. 

While the adversariai systern and the adjudicative mimi-set are easiIy caricatured as 

pharisaic legaiism which encourages a combativeness antitheticai to the ethos of the 

church, it is worth rernemberïng both that an authority with the power to pas judgment is 

finnIy rooted in our faith tradition and thai in any organization dealing wiîh conûict there 
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needs to be a "court of 1st resort" where daims cm that are irresolvable by coliaborative 

means cm be finally detennined. Whether it be resort to Moses by the people in the 

wilderness, or to the king by subjects of a feudal lord, or to the Supreme Court of Canada 

by a refugee claimant, or to the Judicd Cornmittee of the General Council by a member 

of the United Church, a fid adjudicative authority where every person has equal voice 

before ultimate dispositive authority is necessary to legal systems that seek to baiance the 

need to do justice and our human limitations in doing so. 

Appie United Church 

The first case study arose in Apple United Church. Two members of a 

congregation had been involved togetlter in a fùnd-raising project The planning had 

gone well, but in the delivery of the project it became apparent that the two persons had 

different expectations about how that would happen Adam, the man in the situation, 

who was also older, shictured the event in such a way that it was his concept that 

prevailed Beth, the woman, was disappointed and reported in the mediation session that 

she had confionted Adam in an assertive but appropriate fashion to say she was angry 

and hurt by what she took to be his manipulation of the way the event unfolded Adam 

claimed not to be aware of or to recall this confrontation 

Some weeks a k  the event Adam was talking to Sarah, the newly anived 

minister and said that he was concerned that Beth and Peter, the recently departed 

minister, had used some of the fimds raised for a project in the church which was 

primarily of benefit to Peter. The project had no authonzation h m  the board, Adam 

claimed. He reporteci to Sarah a conversation with Peter, in which he had asked if the 

board had authorized using money h m  the bd-miser to pay for the lap-top cornputer 

Peter had acquireâ and which Beth, according to Adam, seemed to be uie primary user. 
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Peter's response was equivocal, but was reported to Sarah as caiego~cal and finnative. 

Sarah checked the minutes of board meetings and fuiding no such authorization 

thereupon reporteci the allegation to Presbytery that Peter and Beth had misappropriateci 

funds. Presbytery coaducted a review of the situation and completely exonerated Beth 

and Peter. 

Although there were other perçons in the situation who had some level of 

engagement with the conflict, I was asked to mediate with the four parties 1 have 

identifid Beth and Adam had fairly clear issues to resotve, Beth wanted to be heard 

about her dissatisfaction with Adam's conduct of the hd-miser and with Adam's 

apparent manufacture of a spurious allegation of impropriety which darnaged Beth's 

reputation. Neither of them expressed a need to address any issues with Sarah, although 

it wis clear that Adam's triangulation of the minister had damaged Beth's relationship 

with her. She had in fact greatly reduced her Ievel of particrpation in the life of the 

congregation. 

Peter expressed no need for mediation with either Adam or Beth, but he did want 

to meet with Sarah, with whom he was quite angry because she had instigated the review 

which he feIt was a blot on his name, notwithstanding the exoneration. Sarah agreed to 

such a meeting. She felt she had acted properly, simply passing on to Presbytery an 

allegation that had been reported to her, and that Peter had been inappropriate in his 

expression of anger towards her. Both expressed a desire to have the other apologize and 

a reluctance to do so themselves. 

As Conflict Remlution Facilitator 1 met with al1 four individuais one to one and 

obtained agreement to two sessions of mediation. The füst would involve Beth and 

Adam. The second would involve Peter and Sa& The possilility of including other 

persons in a process was discussed but, the parties al1 reported that the congregaion of 

Apple United was largely unaware of the conflict. The Presbytery review had been 
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low-key and ody a few people involved with church finances were aware it had taken 

place. The decision was thus made not to extend the circle of involved persons any more 

widely than these four. 

The two mediation sessions were held and followed a pattern which appears to be 

a fairly standardized approach, judging h m  my training in various workshops and a 

review of material fiom several others. The mediator makes clear to the parties that he 

or she is a third Party, a neutrat person, who offers to meet with those in conflict in order 

to provide a process by which the parties may together create a resolution, The mediator 

is not called on to judge or to provide solutions. Hidher rote is to Facilitate the parties' 

use of a process. The process is open-ended enough that refinements and modifications 

to sui: the needs of the moment are possibilities to whkh the mediator should be aiert. 

But in most cases the process is, in outline, as follows. Afler pre-meeting interviews with 

the parties to orient them and obtain their consent to proceed, a meeting will take place 

with both parties during which they wiII be invited to share their experience of the 

conflict, to hear the other party's experience of the conflict and then to bminstorm, 

without judgment, possible solutions. Mien a11 possible sotutions have been identified, 

the parties wiII be invited to evduate the possiibilities, then crafi one that they cm agree 

upon. 

WhiIe the steps in the process can be enumerated very briefly, the time to follow 

through with them can be much greater. Srne mediators press the parties to move 

quickly and keep a clear focus on issues relevant to the presenting dispute. My own 

experience is that there are o€ten issues that may a p p r  unrelatecl, but which are in fact 

central to one or both of the parties moving toward resolution and monciliation. 

Adam's view of the issue in dispute was enlirely focused on the aflegations of financial 

indiscretion and the subsequent presbytery review. It was clear that as Beth reIated in 

some detail her experience of his betiaviour during the fimd-raising event itseIf Adam 
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thought th was a waste of time. It was important to the dynamics of resoiution, 

however, that Beth, who was more hurt by the eadier incident than the later, experience 

Adam hearing her stov- 

Mediators encourage the parties to search out the underlying issues in their 

conflict and to set aside the positions they have taken and the resolutions that they have 

in mind as they corne into the process. Airing the issues and identi@ing what each Party 

reaIIy needs are critical to rnoving them toward agreement. Sarah and Peter both came 

into the mediation session with a strongiy held view that the other person shodd 

apologize, Sarah for initiating the presbytery investigation, Peter for several angry 

remarks he had directed at Sarah. Because their positions were so entrenched it was 

dificult to encourage Peter and Sarah to talk openly about what their needs were. They 

had difficdty hearing each other as welI, When a prty is firm in their position they are 

less ready to speak openly or to listen. As mediator 1 took each aside privately and 

encouraged them to share with me at least what the underlying issues were. I t  was 

understandably difficult for either to articulate in the other's presence the degree of hurt 

they had felt, and in Peter's case the continuing anxiety he felt about potential 

repercussions of the investigation for his repuîation. In the end the mechanism resoned 

to was to have each write a statement to the oher in which they had agreed to 

acknowledge something of the feelings of the other party and the connection between 

their own actions and the other's feelings. The word apology was to be scrupulously 

avoided. In the result, however, the word "sorry" slipped into both statements. Before 

statements m e  exchanged it was agreed that they wodd be destroyed after king read 
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Blueberry United Church 

The situation at Blueberry United Church had some features which might lead 

one to the conclusion that it was old business and that people should just "get over i t"  

The Conflict Resolution Facilitator was called in because a cornmittee which had been 

established nearly two years previously to evaiuate alternative Sunday School curricda 

and make a recommendation was experiencing continuing distress arising out of the fact 

that the Board had eventually decided to select a curriculum other than the one they 

recommended Some rnembers of the committee were nearIy inactive in the 

congregation as a result of this expen'ence, while othets still attended regulariy, but 

expressed a real loss of faith in their rninisterial staff and the volunteer Sunday School 

Superintendent. The ministers and Supmntendent had arranged severai meetings with 

the cornmittee to try and talk through the differences. Presbytery and Conference had 

been contacted and meetings had been heId with representatives of those courts as well. 

The CRF was asked to intervene by a Presbytery officiai, after the oficial had 

suggested such an intervention to the rniniar. The minister, Marvin, agreed to 

participate and did so with an active co-operation, but it was clear that his energy for 

trying to heal relaîionships with this cornmittee was nearly exhausted. He sirnply didn't 

understand their continuing sense of grievance. The CRF met with Marvin and with 

Sandra, the staff associate in charge of Christian Education and with the Sunday School 

Superintendent She a h  had lengthy telephone conversations with each of the ten 

committee members to hear their experience of the matter and to outhe a process for 

addressing the continuing conflict 

The first diagnostic observation of the CRF was that there was a great range of 

feelings within the committee. Some members were extremely angry at the decision, 

feeling their work was slighted and that the pwer structure of the church (the ministry 
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staffand superintendent and the govwning board) had subverted the process to allow the 

staff to get their own way. Some members were much Iess angry, but felt a strong loydty 

to the group. This dynamic was important to the pro@ intervention. For some 

members the cornittee had becorne an important group experience. The intensity of 

feelings of attachment and the shared sense of grievaace and of celebration of their own 

hard work selecting a curriculum to recomrnend, had bonded them together in a way that 

was threatened by resolving the conflict with the ministry staff Though it was 

unacknowledged, they were in part resisting the grieving thai would corne with ending 

their cornmittee's natural life by finding a new purpose for continueci existence, their 

anger at the rninistry staff. 

While there was a certain amount of fact clarification needed; in t e m  of who 

said what to whorn when, and what was meant by what was said, and who had authority 

to make which decisions, the most important need, in the C S ' S  view, was for the 

commitîee members to have their fedings heard and to lave them behind They needed 

a funeral for their grievances and their group. Nothing h t  was alleged to have occurred 

wodd constitute a ground of discipline or a matter ofconcem about the propn'ety of the 

actions of the ministry staff, church board or committee. There seemed to be lots of 

decisions that were poorly communicated and some where judgments could, in hindsight 

have been better, but nothing that warranted intervention by a higher court in any sort of 

supmisory or oversight capacity. 

Thus the process that was recommended and agreed to by al1 parties was intended 

to give al1 involved a c h c e  to say what tfiey needd to say, and what they netided other 

persons to hear. A circle p e s s  tiad been used in a preliminary meeting with the 

committee done, whereby a tatking stick was passed h m  person to person and ody the 

person with the stick spoke Speakers are asked to respond ta a question or invitation 

posed by the CRF as keeper of the &le. For the meeting between the and 
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the minisûy staff, including the Superintendent, a cirde process was used for an 

introductory statement by each person, then two chairs were piaced in the middle of the 

circle. Al1 in the circle were invited, on a self-seIecting basis, to take one of the chairs, 

designated the speaker's chair, and invite another person to take the listener's chair. The 

listener's role was not to respond, challenge or argue with what the speaker said, but 

simply to hear their statement and to reflect back in their own words that which they 

heard The speaker was asked by the CRF if that which was reflected back was what had 

been said. If so the speaker was invited to M d  to the CRF a card which the speaker had 

prepared earlier on which was written a summary of his or her statement jus made to the 

listener. The CRF did this by asking if the speaker was prepared to la go of that issue 

~ i t h  this person. The process had been d e s c n i  to each participant before the meeting 

and their consent to participate, including consent to sit in the listener's chair if called 

upon to do so, obtained. 

As the process unfoldeci most of the participants identified particular perçons with 

whom they felt aggrieved and spuke to them and were willing to let go of their card. One 

participant did nat take the speaker's chair, but made a prepared statement from where he 

sat, then lefi the proceedings about hdf-way through. One or two of the participants 

never took either the speaker's nor the listener's chair. Mer  several hours aii who 

wanted to speak had done so and the process was closed with prayer. 

Cranberry United Church 

The confiict at Cranberry United Church was much more widespread and of 

longer duration than at Blueberry or Apple- Some folks traced it back to a minister who 

had lefi more than ten years ago. When that minister, who was well liked by ail 

accounts, Ieft, many people felt that he had breached a cornmitment to stay longer. The 
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il1 feeling that arose was exacerbateci when he persuaded the choir director to join him at 

his new church upon the incumbent or@ there retiring within six months of the 

minister's amval. 

More recentiy there had been congregational stress around a subsequent minister 

who was perceived as bringing new ideas and a strong social justice orientation to the 

congregation. Some folk loved this initiative, others were highly d i s t r d  Mer 

s e ~ n g  for five years during which conflict was aiways simrnering and sometimes 

erupted, primarily between the minister and the "old guard" of the congregation, he le& 

His supporters felt he had k e n  driven out A p e n d  of intentionai interim ministry had 

followed. During that two year interim the minister worked with the congregation to 

resolve some of their on going conflicts as well as to establish a new governance 

structure and a vision of the congregation's mission and future. Following the interim 

perd a senior minister was cdled, dong with a younger associate. 

The new pastoral relationship began to deteriorate quickly. The hope had been 

that the needs of the traditionalists in the congregation would be met by the senior 

minister and those who wanted change wodd be satisfied with the younger minister. 

Within eighteen months the senior minister left to take an early retirement and the 

younger minister was asked to resign as well, so that "a clean daten could be offered to 

someone new. The grimances and conflicts within this congregation could be catalogued 

at length, but suffice it to say that when the CRF was d l e d  by presbytery there were 

multifaceted issues rather than a single preseating problem to resolve. The congregation 

was superficially split dong lines of age, but very early it became clear that there were 

differences within each of the apparent camps- For instance the younger group had 

divisions between those who had p w n  up within the congregation and those who had 

recently arrived and the older group coutd be similady divided between those who had 

been there for many years and those who had recedy tetirecl and moved to the 
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cornmunity from the city. Almost everyone in the congregation had some conflict with 

someone else, either within the congregation or in presbytery. Unsurprisingly a 

considerable number of people had simply stopped pticipating 

The long history of conflict in Cranberry United indicated to presbytery officiais 

that, rather than pick one issue or incident as "the problem" to be resolved, it made more 

sense to try to change the way in which the congregation as a whole dealt with conflict. 

A CRF was asked to intervene in a fashion that was prirnarily aimed at changing the 

cultural noms for deding witb conflict. The process decided upon involved educating a 

mal1 group of members to become an in-house confikt resolution team. ARer king 

trained by the CRF their first task was to o r m e  a congregational training event to 

share what they had learned and then to hold a praçticurn, a congregational event where 

one of the issues tmubling the congregation would be addressed and a rnutually 

acceptable position agreed upon. The hope was that the practicum wouid provide an 

experience of a different way to address dificuIt issues and that a positive outcome 

would provide a strong re-eaforcement. 

In the event, things went quite well. The team of in-house consultants were 

carefully selected to ensure they had the confidence of the congregation and were not 

identified strongiy with particular positions in relation to the existing conflicts. The 

educational event was well attended and a positive atmosphere was created for moving 

forward to the test case. The issue chosen for decision was a longstanding conflict with 

the daycare which occupied part of the lower IeveI of the building. Established as a 

church outreach with an assumption that m q  of the users wouid be church families the 

daycare had evolved to the point where its board was entirely made up of non-church 

members, except for three appointees fe~erved to the church by its articles of 

incorporation Only two or îhree churct fiudies had their youngsters enrolled in the 

program, Some within the church wanted to irccrease the rent paid by the daycare to 
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market rates in order to help the budget, while others felt t&at the daycare was an 

outreach to the comrnunity and that the church stiouid continue to charge only a nominal 

rent This issue was felt to be far enough distant fiom the ministeriai turnover concerns 

ttiat it could be deait with in relative isolation from them, with M e  risk of the escalation 

that cm easily happen in conflicts as issues get thrown together resulting in a generd 

conflagration, The daycare issue dici, however, largely divide the congregation on the old 

guard-new people lines that were evident in other areas and so it was hoped there might 

be some learning in how to ded with the more generai polar@ of tradition and change. 

won't elaborate with further details about the underlying issues at Cranbeny 

United, but 1 do want to describe some of the processes that were employed and also 

outline the closing liturgy that rnarked the completion of the ADR intervention. As part 

of the training of the congregation in understanding conflict the CRF relied extensively 

on the work of John Savage. Eüs role renegotiation mode1 for understanding the 

dynamics and inevitability of conflict was a major twl. Lwking at Figure 1 the mode1 

portrays the life of a group or organization, or even of a two party relationship. That tife 

begins with the sharing of information and expectations, the courtship period If there is 

a commitment to continue the relationship, tfiat commitment will be based on 

expectations about the role each party will ftiIfil1, how they will behave within the 

relationship and what rights and responsibiIities each assumes. Often this will Iead to a 

pend of stability and productivity. The relationship is ticking along just fine. There 

cornes the tirne, however, when sornething is miss. Nmds are not king met 

Commitments are not king kept. The expectations with which parties entered the 

relationship are dismpted. This may not mean that anyone has changed the expcMions 

they have of themselves. inevitably, however, mt every situation can have been 

. ~ 

' John Savage and Joyce Savage, Conflic[ Management and Resolution. 
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anticipated for the lifc of tlic relationship and wtien sornething arises which calls up 

divergent expcçlatioiis witliin the group, one party or other will experience uticerfainty 

and anxiety. ïïie illustration 1 have used to elucidate bis process in workshops is to 

describc iriy own parents' early days ofmaniage. When my father told my moiher one 

riigfit at diririer tliat he enjoyed the beets she hacl cooked, he got beeis for dinner for the 

rest of the week, until he asked for a change. Her expectation was tliat ifyou liked 

somethirig once it meaiit you could tiever get enough of it. His was, that if you liked 

beets once, you iniglit gel tliem again tiext month. (1 note in passing that his expectation 

tha~ die ivould cook to meet Iiis iristes, or even ihat she would cook at all, would probably 

result iii soirie earlv re-nerotiation in a more modem relationship) 

*- ------ SHARING INFORMATION AND CI.----. NEQOTIATIN~ EXPECTATIONS 
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Savage gues oii to describe various m y s  in which the re-negotiaïion is conducted 

and leads eitlicr io rencwal of the relationsliip, or to termination. A refinement on the 

rnodel is provided by noiing tiiat olten disruptiotis of expectations result only in mild 

discornfort, what Savage calls a "pincli," and the parties may chose to ignore or suppress 
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their disappointment that things have changeci. But eventually enough disruptiom occur 

tbat significant discornfort accumulates and, again in Savage's terrninology, a "cninch* 

which camiot be ignored, is felt. It is at this level of amiety that the three way fork in the 

path dqicted on the leA side of Figure 1 is reached and something must be doue to 

clarify the situation. Either one party leaves the relationship, there is a conscious 

renegotiation of expectations or there is an effort simply to muscle through the difficulty 

by calling on goodwill to commit to live together in peace, but without the necessary 

clarification of expectations. Clearly the middle fork is the one that the theory holds wilI 

offer the best prospct for renewing the health of the relationship. 

Teaching the role re-negotiation mode1 to a group experiencing a conflict cnrnch 

hetps to nomalize their experience. The model helps them to see that conflict, at least in 

the form of pinches, is an inevitable dynamic in any relationship because it is impossible 

that humans can share enough information to formulate expectations that wiil address al1 

possible developments. The model also identifies alternatives that are availabIe as ways 

of responding in a crunch and helps people see the possibility of a positive outcome 

through the, admittecüy pauitiil, process of clarification and re-negotiation as an 

dtemative to the two alternatives which at first seem ço attractive, termination or 

reçommitment. By inviting the leamers to id&@ their own expectations, pinches and 

crunches the CRF gives them the opportunity to incorporate the model into their way of 

understanding their own expaience and to share their d i f f m t  experiences with each 

other. The complexity of the congregationd system becomes more apparent to them, but 

at the sarne time a map is provided which shows patterns that follow an identifiable 

logic, thus the system, though cornplex, is wealed not to be chaotic and the conflict 

within it is no longer experienced as an dien and aggressive force threatening to destroy 

i t  Rather, the confTict is seen as a part of the Life process which signais the need for a 

response to adjust for an identifiable disharmony in expectatim. Leaming the rote 
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re-negotiation mode1 helps to lower the level of anxiety about the specific confiict and 

about confikt in generaI. Lowe!ring -ety is necessary if folks are going to be effeçtive 

in working together to resolve the issues that underlie the conflict. 

The secund process used at Cranberry which I wmt to examine 1'11 cal1 the 

"carding" process. A congregational meeting was held d e r  the session which had made 

a decision about the day-care issue. This session was called to capitalize on the 

momentum created by the success of dealing with one contentious issue. The purpose 

was to put in the open the ~ o u s  issues troubling members of the congregation, to 

pn'oritize them and to decide upon the appropriate body for dealing with them. 

At the beginning of the meeting each person present was asked to write, in order 

of importance, on an index card the three issues that most concernai him or her in the 

life of the congegatian. The +cipants were then asked to pair up with a second 

person (preferably not well known to them) and to agree on a joint list of three concerns. 

The pairs then pair up with oîher pairs and again corne up witfi a list of thre. The 

quartets becorne octets and the octets groups of sixteen, with the same task of coming up 

with a k t  of three. The groups are then asked to refonn in plenary session and the 

results are reported by each group. The concems identified are then examined by the 

group so that cormon concerns, which may be stated in slightly different language, can 

be consolidated 

A preliminary prioritizing is achieved by noting how many groups identified the 

same concern This is checked out with the full group and adjustments are made as 

agreed upon. Everyone may be agreed that a pariicuiar issue is a problem, but they may 

also agree that it is not the most important problem. Next, the task of assigning issues to 

various bodies is carried out The worship cornmittee, for instance, may be asked to 

prepare a recommendation about the inclusion of youth in commrmion to be brought 

back to the congregaiion for cornideration in six mooths. The nature of the task and the 
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timeline as well as the degree of authority to make decisions need to be carefully spelled 

out. 

As a final step each person is asked whether they can live with the concerns and 

priorities identified. If someone in the course of the exercise has dropped a concern 

which they still feel ne& to be up on the Iist, a concern &hat no one else has named, then 

they are given the opportunity to name it and it goes on the list, albeit with a low priority. 

This process provides participants with an experience of collaborative decision 

making in a way tbat also builds community. The expectation is that concerns are not 

isolated, but will appear in different guises in various places in the room. The sorting of 

concems and priorities is achieved by the give and take of discussion. In my experience 

with this process it is quite astounding to observe the same concems arise and be 

assigneci similar priorities. The carding process provides a means for the group to 

organize itself, or at Ieast to organize its concerns and the ways in which it can begïn to 

address them. 

One of the concerns identified by the congregation at Cranberry United was to 

deal with the early temination of the expenrnent in team ministry. The CRF suggested a 

two step process to help folks reach a point where blaming and bitterness couid be tefi 

behind, in a first meeting of the whole congregation a circle process was used Because 

the group was so large a decision was made to modify the process by creating an inner 

"speaking" circte and an outer "listening" circle. This is not to be confused with the 

speaker and l i m e r  chairs process used at Bluebeny United. At Cranberry, participants 

in the speaking circle spoke to al1 petsons present. The two circles were simply a way to 

manage numbers and the issue of hearing around a circle of nearly one hundred people. 

Persons in the speaking circle were invited to stay in as long as they wished. Persons in 

the listening circle were invited to stand if they wished to speak and to move to the 

speakmg circle when one of its members chose to retire to the Listening circie. 
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The confiict team invited people around the c k i e  to address the question of how 

the events connectai with the dissolution of the ministry team had affécted them. In 

other words they were invited to share theu feelings. The conflict team made it clear that 

the feelings expressed were not to be discussed outside the room and that they were not 

to be challenged or critiqued by others in the circle. Finally it was made clear that 

information about what had happeneci and why and in pticular the opportunity to ask 

questions, would be the process for the second meeting. The second meeting was also 

held in a circle format, but the talking stick device was not used, rather questions were 

posed and responded to by the person or persons with the information requested. 

This two step process sought to separate the feelings of the members of the 

congregation from the intellectual and rational processing of information. Although such 

a separation is artificial and incornpIete, it proved helpful in this instance. A suff~cient 

level of trust had been built up through the earlier processes that rnany people were able 

to share quite openly how deeply they felt about events. Because the facts were not on 

the table in the first meeting feelings were not attacked as inappropriate because based on 

incorrect data. Folks discovered the depth of feeling of others with whom they di-d 

and in that depth found cornmon grotmd. The second meeting provided an opportunity 

for an evaluation of fa- and experiences reportai by others that was more productive 

than would have been the case ifthe ratioml and etnotionai were wrapped up together. 

This two step process was not intended to Iead to a decision. The conflict team 

made it clear that it was an opportunïty to air differences and emotions, but was not 

intended to assign blame or pass judgment Such an airing was felt to be crucial to 

enable the congregaiion to process the distress it carrieci h m  the experience of grief, 

anger and loss arising out of the earIy termination of a pastoral relationship it had ho@ 

would help them put behind them a considerable history of conflict 
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Like the process at Bluebeny United, this one was designed to allow people to 

express their grief, then give it a decent burial. At Blueberry participants handed the 

CRF the card on which they had written their grievance as a symbol of giving it up. The 

confiict team at Cranbeny developed a liturgy to close the second meeting which had the 

same intent. A large bowl of water had been placed on a table at the fiont of the rwm 

and beside it a large pitcher. Sponges floated in the bowl of water. FoIks were invited to 

corne to the front, take a sponge and squeeze the water in it into the pitcher. In so doing 

they mdersîood they were expunging the grief and anger around ment events, the grief 

and anger they had talked through in the process of the two meetings. The pitcher was 

then carried to a potted plant at the other end of the room and as people gathered around 

singing the hymn In the bulb there is oflowes the water was poured ont0 the plant. In 

the spnng the plant was transplanted into the church's garden. 

The Coppet Smelter - another case study 

1 suggested in the previous chapter that ADR is misunderstood if it is conceived 

of as simpIy a twl that is available to be applied when a particular component in the 

organizational machine is broken and ne& repair. The experiences which underlie 

these case studies have penuaded me that ADR provides a range of ways of fundoning 

in the chaotic enviroments of organizations, congregations and cornmunities as people 

really experience them. Conflict ofien presents itself as an eithedor issue. If it is deaIt 

with on that basis the opportunity to address underlying concms and to help the 

congregation engage in the adaptive work which is required if it is to thrive in a changing 

environmeut, is lost 

Volces United. Toronto: United Church Publishing House, #7O3. 
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Sohing confiict &y replacing or repairing a component in the machine amounts to 

what R o d d  Heifetz calls a technid fix, when what the congregation or community 

needs is to adapt to a changed environment. in illusirating haw avoiding the ternptation 

to make a yedno determination can lead to a creative outcorne in a situation of conflict 

~ e i f e d  presents a case study involving a copper smelting facility that was posing a 

health hazard to persons tiving nearby. The issue appeared at first to be whether or not to 

close the plant, a simple contest between jobs and health WilIiam Rucicleshaus, Chair of 

the Environmental Protection Agency, had the authority to make a decision. Ruckleshaus 

discemed that he needed to both broaden the base of participation in the decision and to 

broaden the question. Closure of the plant was not an idle threat Copper prices were so 

Iow the plant was already Iosing money. Closure might occur regardless of the decision 

about pollution abaiement, but a decision to impose requirernents on the plant would 

allow the ownen to cast the responsibility for that decision onto the ETA. 

The health issues were even more cornplex. Arsenic was a by-product of the 

production process. There was confiicting scientific evidence about the effect of various 

levels of arsenic, but it seemed clear that some negative impact woufd be experienced at 

any level. 1s the appropriate response to elirninate al1 risk and shut the plant? Clearly we 

accept some level of harm as a society for the benefits of industn'dization. But how 

much? And shouid that harm be imposed on some who receive no benefit, such as 

residents 25 miles away who receive onIy the most remote mnomic spin-offs tiom the 

plant's activities. 

Ruckleshaus chose to idtute a process of public consuItation that was carefuily 

structured to focus on information shan'ng To defuse the hi& Ievels of emotions much 

of the discussion was conducted in srnail groups. As people participateci in the process it 

- 

Ronald H e i f i  Leaders& wirhm e q  answers, pp. 88- 100. 
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became apparent that the comrnunity was dangerousIy dependent on this one employer. 

Plans for economic diversification begaa to be viewed as more important than the 

outcome of the presenting confiict The communiîy Ieamed bow to discuss issues and 

process strong feelings through a creative broadening of the discussion beyond the 

immediate source of conflict4 

Reflecting on the Case Studies 

Imagine if the conflict at Apple United between Peter and Sarah had been 

resolved through a yedno process. Both ministers were relwtant to apologize, but both 

wanted to hear the other do so. A decision maker who cetained the authority to impose a 

solution would have to hear out both of them and then he or she would face three options. 

Both shouid apologize, neither shouid apologize, or only one shouId apologize. The 

decision maker could attempt to cajole or threaten the @es into a compromise, using 

the stick of a decision possibly not to their Iiking But in the end any result would be 

experiemced as coercive. Even if Sarah had to apoiogize to Peter, and Peter was excused 

fiom apologizing he wodd Iikely f i l  that such a coerced apology was of tittle value. 

ADR invites the to step back fiom the immediaie issue and to leam about 

other issues and to l e m  about what the other party's views are. hposing a solution 

shifts the focus of attention from the mes to the decision maker. 

Parties in conflict long for cIosure, but they corne to the conflict with a 

predetermined idea of what closure looks like. They are reluctant to do the work which 

For another illustration of the way in which apprttently clear conflicts around economic 
issues, such as jobs and fiealth or jobs and the environment, can provide opportunities for 
creative leaders to move communities toward engaghg in adaptive work d e r  than 
simply seeking out a techcal yesho solution see Hutchinson, Prophe~s, Pastors and 
Public Choiees, Canaùian Chtirches d the Mackercie YdIey Pipeline Debare. 
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is needed if genuine closure is to be actrieved, because genuine closure, by which E mean 

a resolution with which both parties can Iive, reqw'res that both give up their opening 

position, or at lest risk king open to the possibility of giving it up. It isn't easy to enter 

a process if one is told from the outset that one's central objective is unobtainable. 

Howwer, if parties are invited to hear each 0 t h  and assured that they will be heard and 

further, invitai to leam From each other, then the process itself will move them towards a 

reappraisal of their position and the possibitity of altering it. 

in the following chapter the discussion will move fiom the descriptive to a more 

theoretical level. What 1 have sought to do thus far is to descrii these United Church 

experiences and suggest that the conflicts and the ways of dealing with conflicts are too 

narrowly understood if seen only through the Lens of the machine metaphor. It may be 

possible in a stable environment to treat conflict as a maifunction to be repaired. In an 

uncertain and changing environment conflict, one can be sure, is virtuaily aiways a 

symptom of the need for adaptive change in the congregation or community. Responding 

to conflict, therefore, presents an oppomnuty. Pemns caught up in confiict, Iike those 

facing any type of uncertainty, will long for a clear decision that will end their distress. 

Their discornfort and the desire to ease it can, however, becorne the means by which they 

are encourageci to engage in the taxing but essential work ofadapting to a changed 

environment. 

What follows will be an argument that the increased resort to ADR within North 

American society can be understocxi as symptumatic of a search for ways to engage in 

adaptive change as it becornes more and more apparent that the Newtonian, machine 

metaphors of the Eniightenment are inadquate. It wouId be beyond the scope of this 

paper to Mly limn such an argument. What 1 do hope to do is suggest how ADR 

provides a window ont0 the process of searching out nwv metaphors and processes which 

can help people caught up in contlict adctress it more adequaiely. In uudertaking this 
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exploration 1 move now to a consideration of how our theolugical traditions can be a 

resource for understanding the origins of this shifl, its possible directions and its meaning 

for what we understand about God and God's desire for creation. 
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Chapter Four - Theological Implications of 
Alternative Dispute Resolution 

Quantum Physics and Polarity Management in a Worid Without Foundations 

To daim that Western culture is experiencing a loss of its sense of foundations is 

1 
not simply a manifestation of millennial anxiety. Harold Bennan asserted some years 

ago that the underpinnings of the Western legal system had eroded, Ieaving it to rest on 

nothing more than a positivism that cannot ask, let alone answer, foundational questions. 

Stanley Haunvas, Nancy Murphy and Mark Nation published a collection of essays in 

1994 whose title, ll~eology CViîhout E-ounllrrtrcmns: Religious Prwtice und the Future of 

Theologicul Trtrtlt, suggests that the erosion of the foundation has occurred even under 

the house of Faitli. In his contribution to that collection John ~ o d e t  points out the 

complexities of such claims when he notes that, "rejecting faundationalism [as] a basic 

defining statement is itself a foundationalist move." Yoder is not engaging in an infinite 

regress in making that claim. He is instead cailing us to consider whether there is a 

"deeper and surer, more general level [that] is both accessible and imperative*' at all, and 

whether the effort to identifL that 'deeper, surer, more generril level' is capable of 

success, or even worth the effort. Can we "start from scratch before attending to any 

concrete moral judgments?" Yoder suggests that, at least in the sphere of moral inquiry, 

we "begin again with what might be called a phenomenology of the moral life." He goes 

I 
Harold Berman, The Inferaction of Law and Religion, p. 16 "Wbat is dying is not so much 

[the institutional siructure of law and religion] as the foundations on which the structure is 
built," and Law und Revolution, p. 1 1, "The conventional concept of law as a body of rules 
derived from statutes and court decisions - reflecting a theory of the ultimate source of law in 
the wiil of the lawmaker ("the stateT') - is wholly inadequate to support a study of a 
iransnational legal culture." 
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on to claim, ''The life of the community is prior to al1 possMe methodological 

di~tillations."~ 

The concept of moral assensus, which I introduced in the first chapter, is a 

phenomenological rather than a foundationaI concept, in that it is discemed through 

reflection on the life of the cornmunity and is not prior to i t  Mord assensus is not 

simply a mirror of the practice of the community, but is generated in the moral life of the 

community. This process of discovery is an engagement in reflection, discussion and 

debate about the practices of the community and what they disclose about the rnoraiity 

that underlies behaviour. The discovery of the assensus aiso invoives a critical reflection 

on th& disclosed morality, which is always subject to refinement to the extent that the 

J 
disciosed morality is discordant with the best rnorality . In this chapter 1 want to suggest 

how we rnight understand the role of ADR in the procas of the development of moral 

assensus in Western culture. ADR provides a forum in which moral decision making 

'John Yoder. "Wak and Word: The Alternatives to Methodologism," in Stanley Haunÿas et 
d. Theoiogv Withow Founabtions: Religim Pracrice and the Future of Thmlogrcal TNICi. 
at p. 77 
' See a h  William Luijpen p. 47. "It would be unthidcable that a kgai order would reveal 
nothing at ail of the actual conditions existing in a particuiar society. For, if the Iegal order 
prirnardy tries to determine what those conditions ought to be in order to be just, dl its 
regdations conceniing this 'ought' would be m a vacuum uniess they endeavour to regdate 
exisiing conditions. A legai order is wholly meaningless ifit does not corne to grips with 
actual conditions. Hence these conditions manifest themselves m that order." 
See the discussion later in this chapter of Alasciair Machtyre's Three Rivai Venions of 

Moral Inquiry. His third, traditionai version of mord enquhy, canied out m the public 
sphere, contn'butes to the discernent of the best moraiity, which is more sotid than 
geneaiogicai, situaiional or pst-modem moralities, though it iacks the daim of being 
foundahonal. Ronald Dworkm's presentation of the law (disçussed in Chapter Five) as an 
interpretative exercise which seeks to maintain contmuity with the past and IO make the best 
choice hr the fuîwe elabotates wtiat 1 here refer to as the best morality. 



occurs, and thus is part of the practice of developing moral assensus. It cm also provide 

oppoctunities for reflection on the moral assensus. This exploration will, using the 

e'upenence within the United Church which 1 have d e s c n i  in the preceding two 

chapters, offer some reflections on how the ADR experience is integrated into our 

theological heritage and M e r ,  how that experience might uifonn our always evoiving 

theology. 

In order to understand how moral assensus develops 1 have suggested that it is 

helpful to consider the Taoist yiniyang symbol. The symbot represents the continual 

5 
interaction of contrary forces (i.e. light and dark, male and fernale). That interaction is 

not the struggfe for dominmce which Western concepts of dualism posit, but a dance 

towards balance where the fulcrum beneath the dance floor is ever shifhg. The 

interaction çymblized by the yidyang represents two forces that interpenetrate and 

require one another. There is no existence for either outside of the relationship. If one 

force were to overpower the other, it would mean the death of boa  Moral assensus 

might be conceived, I suggested, as a sphencal Rubik S Cùbr of inter-connected 

yidyangs. The logo, pictured on the cover page of this thesis, developed by the 

Mediation Wonnation and Resource Center is a visuai suggestion of what [ have in 

6 
mind. 

While there is no foundational yinlyang, at Ieast none that we cm discern with 

certain@ h m  our perspective within the spherkal Rubik S Cube, it seems to me that 

5 
See the appendic to Chapter One for an iilusûative, but far h m  exhaustive list of *yang 

and c~gnitivelgene~ve polarities. 
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there is  benefit in identifiing the cognitivdgenerative relationship as a central illustration 

of this dynamic in that it points toward and Numinates similar themes that we can 

observe elsewhere in the ongoing dance whereby the culture is disceniing and generating 

moral assensus. 

[ have already mentioned the beautifid patterns that emerge when a mathematical 

equation is repeatedly run through a cornpute?. The results first appear as very random 

points on the screen, but over countiess iterations swooping loops begin to take fonn, 

reveaiing patterns that emerge out of what seemed a chaos of results. ln this thesis 1 will 

nin throuçh severai variations of the yidyang as if it were a mathematical equation, 

reveating the pattern that i discern not in the identity of the resuks, but in their sirniIarïty. 

The equation for a yiniyang might be described both as one plus one and one into one 

(1+1, III). What I mean by this (slightly strained) mathernaticaf metaphor, is that [ will 

suggest a number of ways in which we might conceive of how two concepts, forces or 

orientations are-in-reiationship. [ am not attempting to suive the equation, but to present a 

nurnber of iterations and in so doing reveal a pattern, or srrcnge ufiracror. 

The ~o~tivdgenerative orientations toward law and ethics constitute the 

yin/yang to which 1 will most frequently refer. Each iteration is, however, unique. 1 do 

not wish to be taken as saying that the cognitivdgenerative yidyang is equivalent to, or 

CO-terminus with the other approaches which I do c l ah  are similar, such as law and 

equity or positivism and natural law. My approach is not a linear construction of an 

- - - - - - - ~ ~ 

Mediation Information and Resource Centre at httpJ/~~~mediate.com/amcles. 
' See p.7 of my introduction 



epistemological pyramid mounted on one clearly defïned foundation, although as Yoder 

pointed out there is a sense in which we cannot escape the notion of foundations because 

8 
we mut begin somewhere . The confision that 1 wish to avoid is that of equatine the 

point at which 1 begin with the beginning. What 1 am exploring is one "equationn of 

many possibilities that can be m. 1 explore it in greater depth as illustrative, both of the 

pattern (what it shares with other possible "equations") and of the differences. Through 

this exploration the pattern implicate in other equations will, 1 be more readily 

apparent Thus 1 am not building on a foundation of yidyang or cognitive/generative 

orientations, but positing a strunge uttructor which is revealed only through our 

discenunent of the pattern it calls forth in a chaotic environment. 

Quantum physics provides a suggestive model for understanding the process 

occuning within the yidyang which is also a suggestive metaphor for viewing the 

cognitivdgenerative relationship as centrai to understanding human functioning. Marty 

wrïters have remarked on the suggestive power of Heisenberg's uncertainty principle. 

Whereas Newtonian physics conceived of an irreducible elementary particle at the core 

of ail matter, a divine dust of which al1 else is constituted, quantum physics has disclosed 

I 
In The Meno, Socrates seeks to cut the Gordian ho t  of a p d e  similar to that I descn'be ui 

the text - how can we come to know anything, since if we know something we do not seek to 
know it and ifwe do not know it, how can we seek to know that which we do not know. He 
ciaims that the soui laiows everyihing h m  its previous mcarnaîions, thus knowing is a matter 
of remembrance, not of developmg fiom a fomdation. (p. 42) Aristotle moved toward a more 
developmental model, which saw the ongin of our knowiag as king a potentiai within the 
human, which he or she deveIoped through mteraction with others. Augustine's resolution 
was divine revelation as providing at least the fomdations of knowledge. See Aiasdair 
Machlyre's Three Rival Versions pp. 109-10. 
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to us that at the heart of matter there may not be matter at all. We are unable to say that 

sub-atomic particks are indeedpticles, because by some methods of observation they 

9 
are waves. It really depends on how we measure them. If we seek to identie their 

location, they have the property of matter and can be measured as such If, however, we 

seek to identify their movement through space, they exhibit the qualities, which we call 

those of a wave, and not those of a particle. Observed for movement, they move and we 

can see their paths through space. Observed for location, they are fixed and we can 

observe their location through time. 

At the heart of matter then, so far as our powers of observation allow us to 

investigate at the moment, is this uncertainty that I suggest can be modeled as a yidyang 

relations hip of matter and energy, There are similarities between this subatomic 

yin/yang and the cognitiveigenerative one that can be observed as central in the fields of 

law and ethics. The cogrutive orientation is that which seeks fixity, a solid foundation 

that will support the mord and legaI decisions which must be discerned by observation in 

the midst of the maeistrom of human activity. The generative orientation is that which is 

in innovative and energetic motion. It seeks what is novel and creative in each situation 

that is presented. Just as in subatomic physics, so far as we can tell, these particles 

could not exist as either matter or energy done, so it is with the cognitive and the 

generative orientations toward legal and ethical inquiry, the process by which the 

9 
"If we ask, for instance, whether the position of the eIectmn remains the same, we must say 

'no'; if we ask whether the electron's position changes with time, we must say 'no'; if we 
ask whether the electron is at rest, we must say 'no'; ifwe ask whether it is in motion, we 
must say 'no.' Robert oppenheimer, quoted in Charades, Janet Turner Hospital. 



development of moral assensus is Iived out, Neither the cognitive nor the generative 

could exist on their own 

Barry Johnson has deveioped a mode1 for identi~ng and rnanaging unsolvable 

problerns which provides yet amther "equation" or perspective on what is occurring in 

the apparently chaotic environment in which humans find themselves as they seek to be- 

in-community. Johnson suggests that' human interactions can be understood as 

constituted by polarities that are contrasting yet complernentary orientations toward life, 

toward relationships or toward organkation. hdeed polarities provide a way of 

stnicturing our understanding of most of the phenomena that constitute our communal 

life. The task for each of us, as individuals and as cornmwiities, is to manage the 

polarities of which life is constituted Management implies participating in a dance 

similar to that of the yin and the yang within the Taoist symbol. 

Johnson illustrates the powr of the polarity management mode1 by reflecting on 

the basic polarity of breathing - inhalation and exhalation. In the quadrant figure below1° 

Johnson puts inhale on the left and exhale on the right. We cannot survive if we do only 

one or the oîher. We need both, but we need to move back and forth between them. As 

inhalation replenishes our oxygen supply, our body produces carbon dioxide that must 

eventually be expelled, the positive outcorne of exhalation. Exhaling, however, means 

we will soon lack sufficieut oxygen and so must reverse the direction yet again and 

10 
Barry Johnson. PoIurity Management- p.2 1 



The Breathing Polarity 

Ltft + Positive Quadrant 

Get Fresh Oxygen 

Too much Carbon Dioxide 

, Left - Negative Quadrant 

+ Posiîive Quadrant Right 

Clean out Carbon Dioxide 

Lack of Oxygen 

- Negative Quadrant Right 

rndIessly. To try to "solve" the problem of breathing by only inhaling or exhaling, good 

and beneticial as both those processes are, is suicida1 because there are weaknesses or 

negative consequences to each polarity which, atone, it cannot overcome. Life depends 

on the interpolation of the two actions working as a process in ongoing relationship. 

One of the polarities that Johnson identifies as centrai to understanding the 

functioning of organizations is that of tradition and change. Traditionalists exhibit an 
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orientation similar to those whorn 1 would describe as having a cognitive orientation to 

the life of their organilation If that organization is a church, their inclination is toward 

orthodoxy and doctrine. If it is a legal system, their orientation is positivistic. Those 

oriented towards change on the other hanci, like those oriented towards the generative, 

seek to be on the move, Iuoking for creative innovations and tittIe concerned with 

maintaining continuity with the past 

Whatever the polarity, and there are rnany, Johnson's insight is that when an 

organization or an individual attempts to stay put in one of the upper quadrants in order 

to reap the positive aspects which one pole possesses (it matters not which pole they seek 

to stick with), there is an inevitabte slippage into the quadrant immediately beneath 

where the negative aspects of that pole will be expxienced. The positive can only be 

experienced if there is some movement back and forth frorn lefl to right Staying put on 

the lefl or right is unsustainable and inevitably leads to a downward movement. That 

downward rnovement, however, is necessary as weH as inevitabte, for it provides the 

irnpetus for the movement fiom one side to the other. 

The prirnary orientation toward legal and ethical disputes in Western culture is 

cognitive. In Johnson's terminology, Western culture is orient& toward the cognitive 

pole. The rationality and scientism we have inherited fiom the Edightenrnent has left us 

a heritage of putting divergent points of view in opposition and letting them slug it out 

until the superior one prevaiIs. The h o p  of Newtonian physics, a hope shared by 

Einstein and Hawking in their searcbing for a single explanatory "theory of everything," 

is that human ingenuity can discover the Iaws thaî underlie apparent cottlradictions. A 
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cognitive orientation towardç conflict predisposes one to seek the right answer in the 

expectation that it will resolve the coufiict 

This predisposition to cognitive approaches in reçolving confiict is connected to 

the essentially positivistic view of the law that has been remarked by Dworkin, Berman 

and other observers of the Western legai tradition. The ascendance of positivism is in 

part a consequence of the eclipse of natural law theones. The waning of Christendom 

has rernoved God as the normative ground of natural law and lefi theorists stniggling to 

articulate a normative ground rooted in something other than the divine. Failing such a 

breakthrough, the popular view of law continues to be positivistic. Law is what is 

enacted by those in power. Law is viewed instrurnentally and there is iittle discussion of 

the ends that are implicit in the laws that are enacted. I will Ieave to the next chapter 

some M e r  reflections on this development in the sphere of law. Here I want to 

consider the impact of this pervasive legai positivism on the way in which Ive conceive 

of conflict theoiogically and approach it in the context of the church. 

It may be heIpful at this point to consider the cognitive and generative 

orientations as  polarities and to locate them on a polarity rnamx, which is what the figure 

on the following page depicts. The ment of the poiarity diagram lies in its ability to 

identi@ the strengths and weaknesses within each pole and to derive fiom those strengths 

and weaknesses a way of understanding the movement which, within the yidyang 

symbol, is hidden If I am correct in assemng that we have inclined toward the cognitive 

in approaching disputes, this representation shouid provide a convenient handle on 

identifjnng the consequences, both positive and negative. 
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Cwnitive -. Orientation 
- posrtlve 

Clarip of Rules 
Predictability 

= Equaiity of Treritment 
Stability 

Cognitive Orientation 
- negutive 

Mdtiplicity of Rules 
Routinization - Loss of Vision 
Stereotyping 

O Rigidity'Ossification 

Generative Orientation 
- posttrve 

Focus on valuedprinciples 
* Innovaiïve/Creative 

Customized solutions 
Adaptability in Changing 
Environment 

Generative Orientation 
- negurive 

Clashes/Compromises of Values 
Situationalisrn - Relativism 
Favouritism - Speciai Treatment 
Blow with the B m e  

This outline of the two polarities presents the strengths of each in the upper 

quadrant and the weaknesses in the Iower. Johnson's theory suggests that weaknesses in 

each of the tower quadrants are met by the sb.engths in the diagonaily opposed upper 

quadrant One is inclined to stay in one of the upper quadrants out of concem for the 

weaknesses of the opposite pole. Staying with one pole, however, results in slippage 

from the upper to the iower quadrant. The temptation in the face of slippage is to 

struggle to stay witâ the current pole, rather than to embrace the wisdom of the other. If 

well manageci, a polarity can cesuit in a dynamic movement tàrough ail four quadrants, 
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with time spent in the lower ones king kept to the minimum necessary to derive the 

impetus which keeps the system in motion. 

Both our culture and ou- churches are predisposed to take the cognitive approach 

in responding to confiict in order to realize the benefits of clarity, predictability and 

equaiity, which are important to a rational conception ofjustice, The cognitive 

orientation values stability and serves to promote it as well. When the environment 

becomes unstable, the weaknesses of the cognitive approach are, however, exacerbated. 

Rules that seemed ciear in an unchanging worid must be modified, expanded and fine- 

tuned m order to fit doreseen developments. Predictability of outcome degenerates 

into rote responses and the underlying rationde for rules is in danger of king lost. 

Equality of treatment is more difficult as the relevant population becomes more 

heterogeneous. Assumptions that the same treatment effects equality rnay be in error. As 

Anatole France pointed out more than 100 years ago, "[The poor] have to labour in the 

face of the majestic equality of the law, which forbids the rich as well as the poor to sleep 

1 I 
under bridges. to be_e in the streets and to stml bread." In search of a manageable 

equaiity inappropriate categorization of persons may develop and result in stereotyping. 

Finally the stability which is of ùenefit in calmer tirnes becornes an uniiealthy barrier to 

adaptation in changing circurnstances. if it is too rigid, the system may only be subject to 

change by king broken 

The negative aspects of a cognitive approach should impeI a systern toward a 

generative response. As the number of d e s  with which people must be concenied 



threaten to overwhelm them, a revisiting of values aud principles cm help to sort out the 

d e s  and to lessen the reliance on them. A focus on principles or values can be thought 

of as switching from the nervous -stem metaphor to an immune system metaphorl2. As 

the nervous system gets clogged with traffic going back and forth with messages 

(information fiom the extremities and d e s  from the brin), the immune system can 

assist with agents who are on site and imprinted with the principles which are important 

to the system and thus empowered to act on their own- Instead of imposing unifonity of 

treatment based on inappropriate categorization, the system cm be creative and find 

solutions that take into account a wider mnge of factors, Most importantly, the 

generative orientation aliows for adaptation to the changing environment 

The primary focus of the generative approach needs to be on the shared values of 

those who make up the system. The trap is the temptation to avoid the dificuit task of 

working through the clashes of values that are bound to indude some strong and 

ttndamental differences of view arnongst rnembers of the cornmtmity. Failure to address 

value differences will in time result in a degeneration into the situationalism and 

vacillation which cornes of trying to deal with a chaotic environment with no sense of 

what are the strange arrructors or core values around which the sysiem seeks to orient 

itself. To avoid this trap the system needs to continually restate the application of these 

values in ways, including des ,  that provide the clarity, predictability and equality of the 

upper Iefi quadrant Restaternent impIies openness to re-examination and refinernent 

I I  
Anatole France- Le Lvs Rouge. 1894 - quoted in the Globe and Mail 22/7/00 - p. D3 

n 
See Chapter 2 where this metaphor is presented 



In the United Church of Canada the cognitive orientation towards conflict was 

clearly dominant, at least in the formal processes avalable, until 1982. Though the 

Manual provisions undenvent some revision in the yean between union and 1982, the 

structure of the process remained the same. Looking at the formal response available in 

the Manual, one can only conclude that confiict was conceived of as a breach of the niles 

or disavowal of the doctrines of the Church Where such breach or heresy occurred, an 

obligation was imposed on the one detecting it to bring a charge, and if the offender 

failed to recant or repent, a trial ensued In other words, resort would be had to the 

adversarial system to determine the issue. Conflict which did not fit this structure of 

response, conflict in which there was uncertainty about who was at fauIt, where there was 

unclarity about the real issue or where there was no clear breach of polity or doctrine - 

such confiict had to be dealt with outside the formal system if it was handled at all. 

if the situation at Cranberry Church had arisen under such a regime, it is unlikely 

that the United Church's stnictured (Manuat) response would have ken  used Only if 

t emps  and hm feelings reached such a point that, consciously or not, someone decided 

to "get" the other Party, would ihey resort to the prescfibed approach. One can certainly 

imagine a charge king Iaid against the minister who Ieft ten years earlier. The charge 

might ailege that he breached his undertaking to the congregation that he would stay, but 

it wouId oniy be made by someone angry or hurt enough to want to punish him. Laying a 

charge wodd aot be the actioa of someone who thought a hial wouid achieve 

reconciliation of damageci relationships. A mal of the issue as to wheîher or not there 

was such an undertaking and whettier he shouId be held to it could not possibly end with 



a conclusion that would hold any hope for his retuniing and resuming his ministry in a 

way tbat would lead to reconciliation. in al1 probability an order to retum would produce 

a short-lived and anguished effort to revive the pastoral relationship. The unlikelihood of 

any positive outcorne, let alone a reconciliation, points to the limitations of an adversariai 

mode1 in a complex situation, even if in one characterization of it, the issue is as simple 

as, "did the minister promise not to leave?" 

1 need to note here that neither the Manual nor the policy handbooks of the 

Church contained d e s  outlining an appropriate response to such an issue. Written 

procedures become important in large organizations as heterogeneity increases. The 

United Church has been and remains a relatively homogeneous entity, which allows it to 

rely to a significant degree on unwritten noms to provide clarity, predictability and 

13 
equality. It is also a very small organization in some ways, by which 1 mean that much 

of its life occurs in congregations, most of which resist bureaucratie, rule oriented 

structure. 

The reliance on ~ n ~ t t e n  noms to provide clarity, predictability and equality 

may have worked reasonably well during times of denominational stability, but as 

divergences of opinion and expectation surface, mort is more frequently king had to 

writing d e s  and policies (a cognitive response) which oRen do not enjoy the support of 

13 
See Roberto Ungr.  Law in Modern Socleiv at pu. 30-3 1 on the need for [Wnttenl d e s  

only as a society or conununity loses its ioternally coherent assensus. In a similar vein 
Harold Berman writcs in The interaction of L m  and Religion at pp.26-27, The p r ~ ~ - ~ g  
concept in contemporary Western societies that law is primarily an instnmient for 
effectuating the policies of those who are m conîroi is, in the long nm, selfdefeating. By 
thinking of law soIeIy in terms of its effiçiency, we rob it of that very efficiency." 
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the wider membership. The judgment that n& to be made as coriilict anses is whether 

it can best be addressed by such a cognitive response or by a generative one. The key to 

determining the choice is the judgment as to wtiether the environment is stable enough 

that a d e  wi enjoy support and resolve the range of disputes that it will be expected to 

address. In a chaotic environment imposing solutions by enacting niles or pronouncing 

judgment oAen serves only to deflect the conflict From the issue to the d e ,  delaying the 

iJ 
real work that needs to be done. 

An iltutration of how mort to specific rules is unhelpful was offered recently by 

the introduction of a private member's bill in the Ontario tegislatue. The bill proposed 

an amendment to the Highway Trafic Act to create a new offence of "dnving whik 

talking on a celI phone." The bill is directed at elirninating a potentially hazardous 

drïving practice by providing a specific d e  tbat wouId apply to the behaviour in dl 

circumstances. Such specific measures, in addition to contributing to an unmanageably 

complex code of conduct, deflect attention from the reai issue, which is already 

addressed in the existing Act. "Failing to drive with due care and attention" is the 

definition given for the offense of careless driving. The proposai does not address the 

larger problem of encouraging dnvers Co attend more clody to driving by seeking to 

change public &tudes and behaviours. M e r ,  it simply adds one more item to an 

already overwhelrning catalogue of reguiated behaviours. 

The cognitive/generative matrix can help to sort out how another of the codicts 

14 
See Ronald Heifetz, Leadership w.irhour Eary Answers pp. 35-40 on technical &es when 

adaptive change is needed 
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at Cranbeq was addressed TweIve years before the CRF was called in, the 

congregation had established a daycare in the building. Like many Churches, Cranberry 

United's building was largely unoccupied during the week and a daycare seemed like 

good stewardship of an undenised resource. It was recogmzed that there was an element 

of taking care of their own in this project, as several families in the congregation had 

young children and were experiencing difficulty in tïnding fiordable daycare for them. 

Tt was hoped, however, that the project would be a way of reaching out to other young 

farnilies in the m a ,  encouraging them to join in more aspects of the Church's life once 

they made a first comection through the daycare. Provision was also made for a number 

of subsidized places to be available for lower income farnilies. 

Over the years, however, the daycare had not proved to be much of an en- point 

into the congregation. Although it was always full no one could identie anybody who 

had joined the church afler enrolling their children in the daycare. There continued to be 

some church families who placed their children there, but onIy two or three. The 

congregation was disappointed that there had never been any use made of their offer to 

provide subsidized spaces. Since Cranbeny was located in a middle class suburb, the 

congregation reasoned that either there was no need of a subsidy or that people were 

reluctant to make their need known, 

Disputes with the daycare arose from time to time around issues such as the use 

of shared space, upkeep, and îhe amount charged for utilities and rent The articles of 

incorporation for the daycare provided for the church to appoint a minority of board 

representatives and there was some resentment at this. The balance of the daycare board 
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was made up of parents of childm enrolled in it. Some among them cornplaineci that it 

was unfair that "the landlord" sbould have a right to sit on "their" board 

Within the congregation there were those who favoured accepting the role of 

landlord and treating the daycare as simply a source of revenue, and hence charging them 

market rates. ûthers felt that the initial outreach objectives shoutd not be abandoneci and 

efforts to make connections and to ftnd takers for the subsidized spots should be 

redoubled. In no case should the rent be raised, in this latter view, since that would 

create a hardship for the parents. There was also a small group who wanted to close the 

daycare, or force it to relocate. 'ïhey thought it was not worth the bother and they would 

rather have control of their building than receive the extra revenue. 

Although there was Iittle written to embody the cognitive expecbtions of the 

parties to the daycare dispute, it was clear that they now found thernselves in the lower 

quadrant of that pole. When the project was initiated, widespread participation by 

members of the congregation provided the clarity, predictability and equality that 

contributed to a stable relationship. Congregational members on the daycare board were 

actively involved in daycare activities, fündraising and committee meetings. Parents 

within the congregation provideci communication linkages between the two organizations 

as weII. Over tirne, reptesentation on the daycare board becarne an obligation that was 

filled ody with difficuliy and without enthusiasm by the congregation and the parental 

Iinkage weakened as  enrollment by children of church rnembers declined. Thus the 

relationship slipped Most importantly the shared values were lost, Daycare memkrs 

came to presume that the church was oaiy interested in the rent they paid They 
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stereotypeâ the church as a greedy landlord Reciprocally, the church stereotyped the 

daycare as a difficult tenant; ungrateful for the subsidy they received in the form of a 

beiow-market rent A multiplicity of d e s  existed in the fonn of unwritten expectations 

about the nature of the relationship. These expectations were, however, very different for 

different members of the daycare board since, owing to fairly rapid turnover, it had little 

institutionai memory. The congregation's institutional memory was similarIy faulty. The 

daycare members had no sense of the Church's conception of this project as an outreach 

to the community and the Church, in consequence, felt quite misunhtood and hurt 

00th communities resisted rnoving toward a generative orientation to the 

relationship. The perception each Party had of the other's core values was that they were 

significantly different tgreedy landlord and dificult tenant). in fact, when explored 

through mediation, they discovered their core values were very congruent. The davçare 

members were oriented t~ward providing the best, least cost daycare eqxnence for their 

own children, and the church members were oriented toward the long-term viability of 

the daycare, and the possibility of its playing a wider outreach role in the community. 

The daycare folks, who had a much more intense investtnent in the daycare's 

functioning were concerned that the relationship with the church could not function weil 

through the sort of ad hocrucy to which a generative orientation can degenerate. They 

wanted the certainty of a written lease where ail terms and conditions wodd be spelled 

out The Church f o k  did not want to give up their perception of the relationship king 

more integrated than that and so they resisted a lease or other formai documentation. 

The task for the Confiict ResoIution Facditator therefore was to move the parties toward 



the generative upper quadrant principally by helping them to articulate their own values 

more clearly. Since the CRF had discovered through preliminary consultations that there 

was in fact considerable congruence ùetweenthe values of the two communities, a clash 

of values and a need to reject or significantIy m d @  some was not anticipated. What was 

needed was for each group to be aware of the values of the other, to know that the other 

was aware of their vatues and to recognize that their values provided a source of 

guidance for their relationship. 

The process that was used by the Facilitator was essentially a mediation process. 

Each board nominated three members to participate and also asked their staff person (the 

minister and the &ycare7s program director) to be at the table. it was understood that the 

representatives did not have the authority to bind their appointing boards, therefore any 

agreement would have to be ratifid The representatives met and were invited to share 

around the circle their reasons for king part of the daycare, their knowledge of its histoty 

and their hopes for its future. Values became apparent out of this conversation and they 

were identified. The participants were then asked to share their concems about the 

relationship and when these were al1 on the table, they were reviewed with the intention 

of identifjmg mistaken assumptions they containesi about the values of the other party. 

In a subsequent session the @es teviewed the s h e d  and congruent vaiues they 

had identified and decided that to continue the relationship would be to pursue values 

that were important to ail. They then worked out a k t  of specific responses to issues that 

had been bothersome (ie. snow cIearance during the week, use of storage space in the 

building), evidencing a cognitive approaçh There was also agreement and 
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encouragement for the two staff persons to be in closer communication, both with each 

other and with their respective boards. Staffwas given authority to resoive minor issues 

that amse and were mandated to be the conduit for communication between the two 

boards or relevant cornmittees about Imirger issues. Thus a generative (adaptable, 

relationai, value focused) cornponent was built into the agreement. 

Johnson's polarity management theory holds that we cannot always stay in the top 

two quadrants. The objective is to minimize the time in the lower two. In this case, the 

inclusion of both cognitive and geserative elements in the resoIution provideci a clear 

path for the relationship to follow when slippage occurs in the future. If the list of agreed 

procedures does not adequately cover an unanticipated situation and the discornfort of 

rigid positions is felt, then a path to the upper right quadrant in the persons of the staff 

has been identified. If the informal resoiution Facihated by the staff is not able to 

resolve issues to the satisfaction of all, if ad hocrcrcy becornes too much the approach, 

then the agreement is in place with a process to reclarifi expectations and behaviour. 

Although the CRF did not use polarity management as a tool in the process 

emptoyed with the partm, the cognitivdgenerative polarity provides a helpfùl lem 

through which to see the dynamics of the situation, the mediation and the resoiution, The 

case study aIso demonstrates that the temi aitemtive in ADR is misunderstood if ADR 

is seen as a duaiistic generative opposite to a cognitive adversarial model. Both cognitive 

and generative features were part of the process and of the content of the resotution. 

Polarity management helps us to balance the two. It is a theme of my presentation that 

the innovative ways of resolving disputes that I am bundling under the term ADR are uot 

L J.W.Burton - Theology - Chptr. Cl21 



displacing cognitive approaches but correcthg an over-retiance on that orientation by 

providing a cornplementary approach The challenge is in disceming where each is most 

appropriate and managing the movement between them. The yidyang symbol with the 

point of the yin embedcied in the deepest part of tke yang and vice versa, emphasizes this 

reciprocal relationship. 

Theological Explorations 

If the reader is wilIing to grant, at [east for the moment, thaâ an effective approach 

to corinict requires the type of interaction between the cognitive and generative 

orientation that 1 have been discussing, and a h  to grant that North American society has 

long evidenced a preference for the cognitive; then Johnson's polarity management 

theory suggests that Our prirnary elcperience of confl ict wiIl display the negative features 

of the Iower lef€ hand quadrant. I move now to the question of whether or not the 

preference for the cognitive orientation has anything to do with our theological heritage. 

To explore this possibility I begin with a po tarity denved lrom Waf ter Brueggeman's 

elucidation of the two trends he (and many other commentators) see in dynarnic and 

I5 
creative tension within the history of Israel - the priestiy and prophetic. 

Brueggeman's presentation of the two traditions is focused around the tirne of the 

1s 
Although Brueggeman does not use the Ianguage of polanty management, his account of 

the reciprd, complementary and mutuaüy dependent re[atimhip of the two traditions 
presented in the Laidlaw Lectures of 1997 clearly resonates wiih the structure of r d t y  
which polarity management models. 1 am suggesting his pairing of prÏestIy and prophetic cm 
be understood as mother iterritim of the ym/yang equation, a variation oftfie 
cognitive/generative yin/yaag. 
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destruction of the first temple, the Babylonian exile and the subsequent return. The 

priestly anaiysis of the disaster wtiich befeli Israel was that the people had fallen away 

from obedience to the Mosaic laws, Iaws which p r e s c n ï  the correct way to live out 

reiationships: with God (worship), with each other (social relations) and with the naturai 

world (purity). The code, which had been inherited fiom Moses, containeci detailed 

instructions with the underlying theme that there was an intended order to the world, 

ordained by God and visible in the natural order of the world. ïhe  law set out the 

contents of that order and spelled out consequences for breaching it. There were niles 

about weaving cloth that did not offend the intended order by combining unlike threads. 

The law forbade yoking an ox and a donkey because that was putting two unlike 

creatures together, contrary to the divine order. It set out in exacting detail the structure 

of the Temple and the procedures for sacrificiai worship, leaving no doubt that deviation 

wouId result in disaster. 

If we retm to the cognitivdgenerative polarity matrix, it is easy to locate the 

priestly tradition on the left-hand side. An extensive d e n  code provides clear 

direction for behaviour in aimost ail of the life circurnstances that one can imagine for an 

ancient, agricultural society. As with any written code the objective of predictability is 

firrthered since anyone can refer to the code and know the consequences of obedience 

(God will bestow favour) or disobedience (God will become wrathful). Equality, of the 

kind focused on treating like cases aiike, is achieved if the code is followed. The code 

both promotes stability in the society and is itself pmmoted in its credibility and efficacy 

dtning times of social stability. 
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The analgis of Isaiah, jeremiah and others in the prophetic tradition was that the 

sacrificial cult was no longer pleasing to G d  The primary critique was that the 

16 
observance of the niles was not enou& God was not interested in the empty, cynical 

or merely rote performance of prescribed h d s .  God was interested in what was present 

in the hearts and minds of believers, and that was known through their behaviour towards 

each other, particulariy toward the lowliest and most needy among them. Thus the 

prophetic critique was that Israei had moved to the lower lefi hand quadrant of the 

cognitivdgenerative polarity matrix where it had Iost sight of the values and vision that 

were important to G d  and W e r  that its observance of the h w  had degenerated to 

rigidity, with no sense of the spirit underlying the letter. 

The strengtbs of the generative approach represented by the prophetic tradition 

are its focus on the core values of the community: "Seek justice, love kindness and walk 

humbly with your God." If everyone is c h  on those, then innovative and creative 

solutions to the challenges and problems of the moment becorne possible in response to 

difficulties which are not directly addressed by the rules. The mies cm even be re- 

interpreted, bent or broken, as their incompatibility with the larger vision is recognized. 

The priestly critique of the prophetic orientation towards understanding what God 

requires of the community was that failure to hold to the prescnid forrn of worship and 

lifestyle lefi the people open to the temptation to worship other gods and to engage in 

16 
See Luijpen on this point where he d e s ,  The premise must be that iaw and morality 

have different objects. The law aims at man's behaviour as m a n i f d g  itselfextemaIly, 
while morality is concerned with the internai orientation of bis wiil. For the law, resuits corne 
fbt, but for modty the iuternai disposition." p. 221, note 70. 
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worship and life practices that were offensive to G d  Relativism and syncretism were 

real possibilities, and of course the risk of provoking divine wrath then arose. 

This priestlyiprophetic polarity is mother iteration of the yidyang equation, 

which 1 suggest follows a trajectory similar to that of the cognitivdgenerative polarity. 

The doctrine of Iaw and grace, well known to Christian theolog, represents another. By 

the time of Jesus, to restate this doctrine in terms of the polarity matrix, the religious 

leadership in Judea had become thoroughly embedded in the lower left-hand quadrant. 

The legalistic mindset of many of those who collaborated with Rome was evidenced in 

the multiplicity of rules, in the rîgidity of their application and in the loss of the vision of 

their underlying spirit Jesus, in contmst, offers pithy responses that open up new 

possibilities for interpretation of texts and niles by remindine his listeners of the 

Fundamental values underlying the mies. Most famously perhaps, when challenged about 

a breach of the laws of Sabbath observance Jesus responded, "Was humankind made for 

the Sabbath, or was the Sabbath made for humankind?" in this rhetorical question, 

(which was asked by other rabbis as weil), Jesus draws attention to the routinization of 

interpretation which has occurred and invites a generative approach, which is better 

adapted to the circurnstances of the present 

Jesus' approach was not, however, a dudistic one. He did not reject the cognitive 

approach but c o m e d  the culture's over-reliance on it by his use of the generative. His 

reminder that he came not to abolish the law but to fulfill it serves to affirm the need for 

both the clarity of d e s  and the flexibility of a generative approach to their application. 
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In the story of the woman caught in addtery Jesus does not reject the rule which 

coodemns her behaviour. Mer di, he tells her to "go and sin no more." What he also 

does is to challenge chose who wouid enforce the law with the death penalty to recognize 

haî the rule speaks to each of us. The intention of the Iaw is not to divide humankind 

into the righteous and the sinfiil, but to remind us that none is without sin and thus dl  are 

in need of divine grace, which alone cm effect the restoration of relationship which is 

God's reconciling desire for humankind. Fulfillment of the law is reconcdiation with 

17 
God, not a Kantian pmishing of evev last criminal. 

Paul, raised in a culture of excessive IegaIisrn, struggled with the potarity of law 

tg 
and grace. in saying "al1 things are lawfiil for me, but not all things are hetpful.' he can 

be heard both to move to the generative side, rejecting the ngïdity of the Iowcr lefî 

quadrant, and also to recognize the danger of the lower right quadrant where licence and 

chaos lurk. The primacy of Christ in Paul's theology represents an appreciation of the 

unifjmg and synthesizing dynamic which is required to effect reconciliation with God 

and with o u  fetlow humans. It is in the unie of Chnst that the tension of cognitive and 

generative orientations is reçotved In Chrrst the dari@, equdity and predictability of the 

cognitive approach is achieved, not through rigid des, but through embracing the centrai 

17 
Tirnothy Gorrhge. God's Juît Vengecnce. "This is the view expressed by Kant's farnous 

remark hat even if a civil society were to dissolve itselftomorrow, 'the lm murderer m 
prison must be executed so th a... blood _&t wd not fall on the people'." quohg Kant 
Rechrslehre Part II, 49E. at p.22, note 55. And frnther, "Kit is punis6ment which @ves us a 
moral worid, on the tines of Kant's famous sentiment quoted eadier, then we need only 
remind oursehm of bhn Cottinm's remark, that such a view oniy d e s  sense ifwe 
presuppose a bloodthirsty dei@." p.236. 
II 
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vaiue which infuses al1 people who open themselves to if the value of self-giving love. 

This is how the reconciled relationship with God and our fellow humans is brought 

about, through the creative, flexiile, universal yet radicdly particular generative power 

of the reciprocal love of God and human which is captured in the two-fold great 

commandment to love God and one's neighbour as one's sel[ In the unity of Christ the 

sbbility of the cognitive knowledge of God's love and the generative power to adapt to 

al1 the cbllenges of a chaotic universe are reconciled. 

19 
John Calvin in his commentq on the Ten Commandments provides a vision of 

the impact of this reconciliation of law and grace in Christ. The application of the si-xth 

comrnandment is not so narrow, says CaIvin, that we can claim to have hIfilled it if we 

sirnply r e h i n  fiom murder. The cognitive Iaw müst be kept in dynamic relationship 

with the generative power of C hnst's great commandrnent of love. And so the stark four 

words of this commandment mut be read eqmsively through the lens of the law of love 

to express its full import. We mut not ody refrain from murder, the law tells us 

according to Calvin, we must go further and avoid creating conditions by our actions that 

will prove fatal to our brothers and sisters. Destroying the crops which people rely on for 

food creating dangerous traps or swinging one's sword in a crowded market are to be 

avoided But here is more than this; the commandment is only fulfilled if we do a11 we 

can to create conditions that will preserve the lives of our brothers and sisters. Thus we 

must care for hem when ill, feed them when hungry and provide shelter when they are 

19 
John CaIvin, Ed. James P. Jordan. ne Covenant Enfoceed, p. 52, Sermon $151, 

Deutemnomy. 27: 16-23 
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homeless. Managing the polarity of Iaw and grace requires that we treat the certainty of 

the d e  as a constant stimulus to adaptive application of the law of love. That is to Say 

that our generative iiving out of the great commandment is infomed, though not 

controlled, by the specificity of the cognitive law. 

Alasdair ~ac~ntyre'? presentation of what he calls Three Rival Versmm cf 

Moml Inquiry offers another iteration of what E have cailed the yinlyang equation that is 

suggestive of the pattern of how humans address disputes through morai and legaf 

reasoning. While doing justice to his ciosely reasoned argument wouId take me well 

beyond the scope of this paper, 1 want to risk distorthg it through simplification in order 

to point to the way in which his resolution, and here 1 think 1 am not at risk of 

misrepresenting him, can be viewed as rnanaging the polarity of two alternative toms of 

mord enquiry in a way that amounts to a third The yidyang relationship of cognitive 

and generative is simiiar to Mac1ntyreTs categories of encyclopaedic and genedogica! 

methods of moral enquiry. His suggestion that Thomism provides a way in which that 

enquiry can synthesize the two through attending to tradition provides a philosophical 

unraveling of what 1 am suggesting is represented by this symbol. What is suggestive for 

my thesis in this charactenzation of MacIntye's project is to note that his third way, that 

of tradition, is a synthesis or an integration of the encyclopaedic and the genealogical 

which is achieved by a deep understanding of eack This aliows for drawing on the 

strengths of either approach in the context of the thir4 which is an ongoing movement 

through the polarities of the other two. His synthesis does not replace the other two 



versions of rational enquiry; rather it posits a way to iive in the creative tension of their 

yidyang relationship. The following lengthy quotaîion summarizes his presentation of 

the Thomist, traditional version of mord inquiry. 

... to each question the answer produced by Aquinas as a conclusion is no 
more than and given Aquinas' method, cannot but be no mare tk. th2 
best answer reached so far. And hence derives the essential 
incompleteness. For what Aquinas does is to summarize on each question 
thc strongest arguments for and against each partMar answer which have 
so far been formulateci, drawing upon al1 the texts and al1 the strands of 
developing argument which have infonned the traditions which he inherits 
- earlier patristic, Augustinian, Platonic, Neoplatonic, Aristotelian the 
commentaries of Averroes and Avicenna, the contributions of 
Maimonides. and of course the te- of sacred Scripture. But when 
Aquinas has reached his conciusion, the method always leaves open the 
possibiiity of a retum to that question with some new argument Except 
for the finality of Scripture and dogmatic tradition, there is and can be no 
finality. The narrative of enquiry aIways points beyond itself with 
directions drawn From the pa~t ,  which ço that past teaches, wiII 
themselves be open to change. And the nmtive of enquiry is of course 
itself embedded in that larger narrative of which enquiry speaks in setting 
out the intelligibility of the movements of creatures fiom and to ~ o d . "  

MacIntyre begins by presenting Adam Gifford as an archesrpe of the first 

position, which he cals the encycfopaedic. Gifford, says MacIntyre, took it as a matter 

of dernonmation -Wat there is an etemal and unchangeable system and scberna of 

rnorality and ethics, founded not on the will, or on the devices, or in the ingenuiîy of 

11 

man, but on the nature and essence of the unchangeable Gad."- The second position, the 

geneuiogical, is exernplified by Frederick Nietzsche of whom MaçIntyre writes, 

"Nietzsche, as a genealogïst, takes there to be a multiplicity of perspectives within a c h  

- 

m 
AIasdair Macùityre. Three R d  Versions of Mord lnquiry. pp. 109-1 IO. 

Il 

w 
Alasdm Machtyre. Three Rivai Versions of Moral Inquiry. p. 2 24. - 
Alasdais Machtyre, l"hree Rival Versiom of Moral Inquq,  p. 25. 

J.W.Burton - Thedom - Chptr. 1-139 



of which tnrth-fiom-a-point-of-view may be assened, but no truth-as-such an empty 

notion, about rhe world, an equally empty notion"lf 

MacIntyre goes on to locate the origins of these orientations in Augustine and 

Anstotle. Usïng the cognitivdgenerative polarity as a template we can put Augustine on 

the Ieft, or cognitive, side and Aristotle on the right, or generative side (noting that these 

characterizations considerably abbreviate the complexity of their thought). "For 

Augustine," writes MacIntyte, "... the mind [is] by itself incapable of knowledge but for 

some extemal source supplying what the mind cannot itself supply." That source, says 

Augumne, is divine revelation. To say that without God we cannot know implies a 

cognitive orientation towards knowledge. Knowledge so conceived is "out there," 

locatable sornewhere beyond our human capacity to experience it directly. Knowledge of 

what is go04 right or moral has an extemal (and etemal) existence. When it impacts 

humankind with the force of divine revelation it is undeniable and lifte chging. 

Knowledge as divine revelation is experienced as an extenor force acting upon the 

individual. 

"For Aristotle," on the other hand, "an adequate characterization of the mind is 

that of the mind as achieving knowledge." And M e r ,  MacIntyre claims, Aristotie's 

version of how we achieve knowledge involves a "conception of coming to know as the 

actualization of what is aiready present in potentiality in the intellectns That 

potentiahty is not accessible by simply reaching into the filing cabinet of one's mind, but 

3 

3 
Alasdair Macintyre, Three Rival Versions of Moral Inquiry, p. 42. 
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is disclosed through an active engagement with the social environment, the polis, in 

which one fin& oneselE It is through interaction, through education and discourse, that 

one comes to apprehend what is potential in the intellect, but ody known through the 

pulis- In this conception knowledge is generated within the individual through a process 

of interpenetration. That which is within one in potential is drawn to awareness through 

the interaction of exchange with one's fellow members of the polis. 

Augustine practiced a form of deductive reasoning, locating certain knowledge in 

revelation and fiom there moving outward to the knowledge of what it is that God calls 

us to do in the mord dilemmas that confront us. Aristotle iocated knowledge of the good 

in the environment. It is, he claimed, potential in the min4 to be revealed through 

interaction within the community. To state the rnatter simply. Augustine locates 

knowledge of the good and the moral in God and Aristotle in the polis. Aristotle does not 

daim that the good discovered in the polis is immutable and etexna5 as is the good 

discovered in God. Because the good is discovered through interaction and is specific to 

25 
the culture of the polis, Aristotle avoids claiming that a universal good can be known. 

MacIntyre presents Thomas Aquinas as resolving the tension between Augustine 

and Aristotte. Divine revelation for Augustine is a process in which the ovenvhelming 

God presents the good to human awareness. It is through grace, which always remains 

beyond human control, and grace alone, that hmankind cm corne tu know what is good. 

For Aristotie wb t  is good is discerned through the efforts of the human min& but that 

which is discerned in this way lacks the certainty, the quality of the absolute, which is an 



attribute of divine knowledge of the good Aquinss adopts Anstotle's &onger view of 

the capacity of the human mind, but locates knowledge of the good, which it seeks to 

disceni, in God. Thus revelation, or at lest  one instance of revelation, for Aquinas, is 

capable of king attained through the raîionai working of the human min4 which seeks 

aller divine knowledge of the good. The limitations of human ability require a humility 

about the capacity to know with certainty. Except for the clearest ofrevelation in 

scripture %e moral life is the life of mbodied moral enquiry.''6 This Thornist synthesis 

is not relativistic; it draws on tradition to guide decision making in the moment But the 

past is not absolute, because the knowledge of the good, which was disclosed to us, has 

ken, we recognize, perhaps imperfectly apprehended. And even the tnrth of revelation 

can, in the light of new circmstances, be appropriated with a changed understanding of 

what it imports about the eternal good lodged in the divine. 

The strength of the Thomist synthesis as 1 have understood it is that it stnkes a 

balance between the cognitive orientation, which claims the clarity, predictabtlity and 

equaiity inherent in divine prescription as reveaied in the tradition, and the generative 

orientation, which provides the adaptability, innovation and creativity that is required to 

respond to an environment which is aiways presenting humans with novel moral choices. 

Those choices ofien present themselves as conflict within (or between) human 

cornmunities. When experience has presented similar situations over tirne, and 

conditions are stable, the cognitive approach to conflict will be the most fiequently used 

3 
See aiso AIasdan Machtyre, CVhosejwtice? Whtch rationality?, p. 189 
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However conditions do not remain stable over time. Israel needed to hear the prophetic 

voice when Babylon was at the gates, Palestinian Jews needed to challenge the tyranny 

over scriptural interpretation of their legalistic, collaborationist religious leaders and 

Aquinas needed to respond to the challenge which the rediscovery of Aristotle brought to 

the neo-platonic theology of Augustine. The situations were not al1 the same. By 

considering different iterations of the contlict, one can identiq the responses as located 

at different points within the polarity matrix What I am suggesting is that the mahi?< 

opens up for observation the process that is underway as conflict is addresseci within a 

society. The matrix allows us to locate various approaches to ethical reflection and to 

understand how they relate to different situations, which require our consideration. This 

review of how our ancestors in the faith have responded to conflict seeks to apply this 

tool, but also, to the extent that the tool is disclosive of the process by which our 

theological tradition has responded to confiict, to point to ways in which ADR is in 

continuity with that tradition. 

i shail now rnove to a closer consideration of the role of conflict in Western 

society and in the Church through a revisiting of the case studies presented earlter. in 

this examination [ shali continue to use the template of the cognitivdgenerative polarity. 

Then I will dtaw some connections between the understanding of confiict as a process, 

which is suggesred by this examination, and the theological insights of process theology. 



Thealogical Refiection on the Case Studies 

Conflict may be characterized as that interaction which occurs between humans at 

the meeting point of divergent expectations about how things ough ta proceed. 

Reference to rules, tradition or authority can ofien resolve such conflicts in 

straightfonvard or technical cases. in such cases the disagreement is about means rather 

than ends. The more difficult type of confiict to resolve is that where, underlying the 

disagreement, there are differing understandings of the wuy things are. M e n  conElict at 

this deeper level exists, it will often manifest itseif as disagreement of the first type and 

the deeper disagreement remains hidden Addressing the deeper issue is usually more 

painful and threatening and parties to the disagreement may collaborate in avoiding the 

work needed to do so. Unless the second level disagreement is deaIt with, however, the 

first level disagreement wiIl d a c e  even iFtechnical soiutions, which seem to satis@ 

both parties are agreed upon. 

The challenge of resolving confIict or of finding a way to live with and manage it 

calls for parties who must live together to corne to a sustainable agreement on hciw things 

shoufdproceed It rnay take some time for the second level disagreement to generate 

enough heat so that the parties are sufficiently motivated to face the more difficult trisk of 

examining and addressing the underIying disagreement about the wüy things are. That 

work requires that the parties to the dispute dig deeply enough to overcome their sense of 

othemess. Overcoming orherness does not mean the @es h o m e  unified nor that 

their perceptions of rhe way rhmgs are becorne one. To overcome othemess c m  mean 
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recoguizing the shared values that infonn how al1 of those who are party to the conflict 

undersbnd how rhings me- It is then that they can proceed with suf'fïcient support for a 

27 
common course of action Overcoming otherness may mean no more than a mutual 

recognition of the humanity of the other. That may be the only shared value. However 

otherness is overcorne, it is difficuit work for the participants because it requires 

challenging the conception that we hold of self and of reality. [f squarely faced, the 

outcome of working through the conflict and facing the challenge to our preconceptrons 

is ihat we will be changed in our conceptions of self and of reality and in our 

relationships with those wbo were other but have become part of us through the power of 

28 
love manifested in acts of reconciliation. 

When Jesus came upon the crowd which was about to stone the woman caught in 

adultery he challenged their apparent agreement on how toproceed (killing her) and at 

the same time he challenged their conception of the w q  things ure by saying "Let the 

one among you who is without sin cast the first stone." The crowd initially conceived of 

the woman as orher because she had sinned Jesus invites them to see that each of hem 

is the m e  as she: a sinner. Thus the crowd shifts their conception of the wuy things are. 

The power of this stiift reconciles them to the woman, at Ieast sufficiently that they spare 

TI 
Ronaid Heifetz descnks the process m these tenns, "Leadmg these fàctions required 

enga@g each in the perspective of the other. ..Thus, leading across boundaries requins 
pemieating and reforming the boun daries... one must invade the normal boundaries and 
convince each decision-der to risk commitments to his or her "home" mterests." 
Leua'ership Without Easy Answers. p. 1 19. 

r 
See my discussion of Miroslav VolBPs Erctusion and Embrace in Chapter 6 for a fiiller 

exploration of this theme. 



her, even if they do not befnend her. 

Ronald Heifetz, in the case study cited in the previous chapter, describes how this 

process of moving to the second, deeper Ievel worked in the situation where a copper 

smelter was both the only source of jobs for a smdl town and a source of pollution which 

caused significant health effects and some deaths in the sunounding area William 

Ruckleshaus, the director of the Environmental Protection Agency (EPA), the 

govermental agency with the authority to impose pollution abatement requirements, 

instituted a series of meetings of townspeople, Company representatives and EPA 

researchers. The meetings kgan with the sharing of information, about the smelting 

process and the cost of lowering pollution, about the economics of the copper industry 

and of the local area and about the health impacts of arsenic at van'ous Ievels of 

concentration. The meetings used a srna11 group discussion format to allow the 

participants to talk wirh each other rather than dividing those who gathered, into two 

groups, experts who spoke and the people ut whom they spoke. Heifetz' analysis of why 

this process was successfid in addressing the conflict Ied him to conclude that to a 

significant degree those concerned about Mth and those concerned about jobs were 

able to enter into the rnind-set of the other. They were able to see how the other rhought 

rhings were. This enabled the participants to understand that the demands made by the 

other about how rhings shouidproceed were not perverse. They made sense from that 

other's perspective. The difficult deepdown value decision that ihe parties al1 had to 

confiont was the degree of environmenta1 damage they thought appropriate for the 

commrmity to absorb for the benefit of economrc well-king. The parties did not come to 
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a common position on this, but they did corne to see that those holding different positions 

had wrestled with the competing interesîs ofjobs and health and had reached a 

reasonable, if differertt balance. To state the resdt in terms of a polarity management 

matriy the parties recognized that jobs and health were shared values, two ples that 

could reasonabiy be managed in a number of ways. The participants identified the 

content of the negative quadrants and looked for a way to find a balance within, or a way 

of moving between the positive ones. 

in the result, largeiy because of a world crash in copper prices, the srnelter was 

closed But the process, which Ruckieshitus had initiated had prepared the local 

residents to adript to the eventuality that at the beginning had seemed to be a devastating 

prospect. They had incorporated into their thinking something of the teasonhg of the 

corporate owners of the srnetter. This moved them to a new way of approaching the need 

to balance jobs and heaith, to take more responsibility for the economic life of their 

community and in particular, to seek a diversified and environmentaily less damaging 

indusûiai base. 

The importance of bringing parties in conflict to the point where they can put on 

hold their disapement about how things shouldproceed c m t  be over-ernphasized 

Dohg so allows time to move the partiees to a point where they have overcome that sense 

that they are dealing with the orher- It is when the parîïes begin to develop a sense of 

mutuality that ihey cm work together towards a resoIution. In the copper srnelter case 

study the sharing of information which kd to a stianng of values may have seemed like a 

delaying tactic initially. But in the end, even though values identified were not shared 
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completely or univedly, the sense of otherness was overcome to a significant degree 

because ail invohed recognized that the values of others were not so divergent as they 

had in the beginning assumed. Otherness was overcome in the process of disceming and 

generabng assensus together. 

The urge to take quick action in a situation of confiict is identified by Heifetz as 

rmted in a desire to alleviate anuiety. Taking action, looking for a technical, quick fis it 

is hoped will relieve the distress of those caught up in a conflict. Such relief is short- 

lived in most cases because the quick fix does not address the tmdedytng vdue questions, 

which must be visited. Shared expectations about how fhings shuuldproceeddo not 

result in conflict. Confl k t  arises when there is a disagreement about what actions flow 

from shared values or h m  a divergence in values. In an environment of change and in 

organizations of diversity these types of ciifferences wiII arise tiequently. 

Heifetz points to the mle of authority, such as Ruckleshaus. Chair of the 

Environmental Protection Agency in the case mdy, in lowering anxiety and encouraging 

people to do the work needed to determine together how their values guide them in 

adapting to changeâ circumstances. In many situations within the tife of congregarions 

and communities such authoritative intervention is mavailable. That is when a pmcess 

for addressing confiict can be helpful. It lowers the level of anxiety, providing the delay 

in taking action that is needed. This rnakes time availabte for the parties to undertake the 

barder work of addressing the sense of otherness that cm be overcome through a 

collaborative examination of values and their implications for action. 

In the Cranberry United daywe case study the Church Board and the daycare 



Board both discovered shared values in their cornmitment to providing quality, 

reasonable care for local childreu From that value base the conflict over how to do that, 

how to structure and operate the daycare, was more easily addresseci. Prior to the 

intervention of the CRF the two boards had viewed each other as ofher and had preswned 

that their vahes were in conflict. The Board thought the Church just wanted revenue and 

the Church thought the daycare folks were unrealistically dernanding and unappmiative 

of the Church's contribution to their centre. 

In the Bluebeny United situation it was not a divergence of values that undeday 

the continuing conflict, but a sense of hurt feelings. The cornmittee feIt that they had 

been ill-treated by both the ministry staff and the board when their recommendation was 

not accepted. Because this sense of resentment had never been sufficiently 

achowledged it exacerbated the committee-rnembers' sense that they were no longer 

part of the congregation. The cornmittee felt the congregation treated hem as orher and 

in response they banded together, embracing their grievance, to provide themselves 4 t h  

a sense of comunity, but e.uac&ting their exclusion. 

In tbat situation the process for addressing the conflict did not require an 

examination of values, but an airing of feelings. Often when we humans remain on the 

intelIectual plane, we can maintain a sense of orherness in the face of considerable effort 

to overcome it. There is a strong ability to resist rationai argument wïth rational 

argument in order to maintain an emotionally grounded sense of separahon from the 

other. It has been my experîence in many mediations and ADR settings that time spent 

on sharing within the group the hurts and angr  that the conflict has generated is time 
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well spent. A resohtion acceptable to al1 parties will oflen appear vittually 

spontaneousIy &er spending a long time talking about feelings. Expressing and airing 

the emotional damage of conflict carries some risk, of course, and must be done with 

care and sensitivity Sy persons with adequate training and experience in human 

dynamics, but it almost dways leads to the participants overwming the sense of 

separation which, if unaddresseci, will keep the conflict going indetiniteiy. 

The standard party-party mediation process descriid in the Apple United case 

study invites the parties to share information and to express feelings about the conflict. 

They are then invited to coIlaborate together on a resolution, first by brainstorming 

options - a creative and non-judgmental process - and then by critiquing the options 

together to design one that adequately addresses the needs ofeach - a cognitive and 

rationai process. h this case, as in the others, the process invited the parties to step back 

fiom their initial positions about fhe wcg rhings musr prmeed, a disagreement that alIows 

them to maintain rattier than overcome their otherness. Overcorning o~irerness is 

accomplished through sharing values or feelings to find cornmon ground with persons 

heretofore seen as intractably opposed. This is the work of reconcifiation to which Christ 

d 1 s  us. 

Overcoming orherness does not result in an entropic porridge of unity, but in a 

broadening of the psibilities for new ways of understanding reaiity and new or deeper 

relationships which enrich the individuah who share this experience. Process 



e, 
theologians John Cobb and David Griffen present a vision of God as "the yound of 

novelîy"(28) who seeks to persuade al1 of creation to engage in a continuing process of 

creative transformation. In a Newtonian or Cartesian world of discrete individuais acting 

upon each other by forces tbat never penetrate the surface, each maintaining his or her 

essence as a cogito in unchanging stability, the possibilities for the surprise of novelty are 

theoreticdl y zem. Fritjof Capra writes, "in Newtonian mechanics al1 physical 

phenornena are reduced to the motion of material particles, caused by their mutual 

attraction, îhat is, by the force of gravity ... Al1 that happened had a definite cause and 

gave rise to a definite effect, and the fimue of any part of the system could - in principle - 
be predicted with absolute certainty if its state at any time was known in al1 details. 1130 In 

a process understanding "We influence each other by entering into each other. This 

contrasts with the view of efftcient causation thai has dominated the modem world, the 

notion that the cause is comptetely extemal to the effect."(23) This entering into the 

other is also and always interpenetratïon with the divine who is understood as creative- 

responsive love. The creative activity of God is based upon sympathetic responsiveness; 

and the responsiveness of Gad is an active receptiveness made in the light of an intended 

creative influence upon the futuren(62). For humans, this creative activity of God is 

experienced both in community and in individual interaction with G d  The divine 

intention is that we participate fiilly in both of these poles of experience as the creative 

b 
John Cobb and David G r i f f i ,  An inbduction to Process Theoloay. The foUowing 

discussion will draw extensively on this work. Page references in ùrackets will refer to that 
book in this discussion. 
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possibiiities for God and cmtion are maximized. And it is God's intention that al1 

creation delight in novelty almg with G d  "me exist first of ail in community and 

establ ish relative independence within it. With Tillich, mitehead] holds that 

participation and uidividuality are polar, so that the more we participate with others in 

community the more we can become individuals, and the more we become individuals, 

the more richly we participaie in community. It is the view of isolated self-identity from 

birth to death that is the illusion."(82) We can thus describe God's intention for human 

31 
life as the process of managing the polarity of the individual and the community. 

The participation in community which God intends for us, @cipation which is 

our response to God's persuasive love, not to God's cornmand or predetermining will, 

inevitably results in conflict, the coming together of individuals with divergent 

expectations about how things ought to proceed and about huw rhrngs m. It is through 

encourttering confi kt  creatively and in a spint of [ove that humans rnove into the creative 

tmsfonnation which enriches us by providing a wider range ~~experiences which we 

incorporate into who we are. This in turn widens the possibilities for future experiences 

to be enjoyed. The enjoyment which God intends for us is not sirnply novelty or 

experience for the sake of the pieasure we might take in it as such, but for the sake of 

fulfilling God's "initial aim" for each creature which is "that form of actualization which 

achieves the greatest enjoyment immediately for the occasion and for the subsequent 

II P d  Tillich expresses it this way in Love, Power andJustice at p. 43, "Accordmg to tbe 
poIaRty of individuaikation and participation which characterizes bemg itsell: everythmg mi 
is an individud power of king within an embracnig whole." 



occasions it will afféct"(98) "1 came that you rnight have life more abundantly" thus can 

be understood to mean that God is calling us to confront conflict as presenting an 

opportunity for creahve transformation, which is understood as "the essence of gowth, 

growth king  the essence of life. Growth is not achieved by mereiy adding together 

elements in the given world in different combinations, it requires the transformation of 

those elements through the introduction of noveity."( 100) 

The Newtonian/Cartesian understanding of humans as discrete and autonomous 

entities functioning in a world of linear causaiity is coming under scrutiny From 

$2 53 
commentators in a nurnber of fields including; law, management science, 

34 35 
philosophy and theology . Jemifer Nedelsiq argues that, in our legal systern, linear 

causality as the mode1 of human behaviour has resdted in a "stripped rationdity," which 

is persuasive only if the complexity of the human person as embedded in community is 

ignored. Gareth Morgan writes that our habit of 'thinking in Iines' blinds us to the way 

in which "the seeds of the Future are always enfofded in the oppositions shaping the 

present. A dialectal imagination invites us to embrace contradiction and flux as defining 

features of reality." Karl Rahner has claimed that interpenetration, overcoming our 

otherness is of the very essence of living out God's love in the wodd. Paul Tillich also 

expresses the idea that humans are caIIed to overcorne our otherness, suggesting that we 

are drawn by God to return to the which was our ongin and is God's intention. 

32 
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"Love is the drive towards the unity of the separated Reunion presupposes sepatation of 

mat which belongr essentially togethet."% Codict, in Tillich's hamework, can be 

understood as those occasions when our separateness is rnanifesting itself in our 

relaiionship with another or others. Such occasions, when differences are clearly 

defined, carry potent oppomuiities for moving toward unity, if the differences can be 

overcome. 

That Enlightenment rationality and scientism have disclosed their flaws to w 

does not mean we should discard them. The process view, which ï have presented here, 

argues that we could not do so even if we wished to. The gih of the cognitive 

orientation, however, are only attainabIe if we keep it in balance with the generative. 

The problem has been, and this is an inhentance of the Enlightenment that we shouid 

diswd, that we have greatly favoured the cognitive and in the result have slipped into the 

lawer lefi-hand quadrant where we experience its weaknesses much more than its 

strengths. Our cornmitment to the cognitive is made more difficult to overcome because 

it presents us with a linear and dualistic conception of redity which posits that we must 

reject one view in moving on to the next. The only view that we must reject is the view 

that we must reject one view. The wisdorn of Maclntyre's synthesizing tditionalist 

version of ethical enquiry and of Johnson's polarity management mode1 is tltat each calls 

us to draw out the best of the past and the potentiai of poiarities tbat seem incornpatibIe. 

16 
Pau1 Tillich Love, Power andJustice, p. 25. Tillich aIso writes at p. 80, "We have 

discovered the absolutely valid forma1 prhcipfe of justice in every personal encornter, 
nameIy the acknowledgment of the otber person as a person." 
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They point us towards the need to re-enter both past and future with a view to king 

changed by the encounter. 

A gospel prescription for resolving conflict 

One of the few biblicd passages to explicidy speak of how to address conflict is 

that in Matthew 18: 15-20, which provides a three-step process for deaiing with disputes 

in the church. Although the passage is cIearly that of the early church, the vois  of Jesus 

cm be heard. Matthew begins by characterizing conflict as offense, he then urges the 

o f fded  person to approach the offeader %hni the two of you are al~ne."~' The tim 

step thus is not to mn to the rulebook or to the authorities, but to work it out through 

personai interaction. 

[f there is no resolution corning out of the direct encounter, then the offended 

person is told to bring witnesses and again confront the offender. It is if the offender 

refuses to listen to the witnesses, not if he or she refuses to listen to the offended, that the 

@es are directed to the next step. Uniess the witnesses are simpIy lackeys of the 

offended, which do not think is the sense ofthe text, then my experience of human 

beings suggests that they will not simpiy accept the offended person's statement of the 

situation. They wi!l hear both sides and offer theu view, which will invite the parties to 

move to a new understanding, to reassess their opposing visions of the way rhings are. 

M y  if that offer to reassess, implicitly made to both, is refuse& is the matter to be 

n 
Note that the United Church's mformd hearing process adopted this fint step in urging the 

parties to speak together and try to work out the Merences between them. The Mand,  
1995, S. 068. 



referred to the whole church. 

If the whote church hears the dispute between two of its members, then we cm be 

sure that there will be a variety of opinions expressed A general debate about the w q  

things are will occur and the inclination of the offender and offended to treat each other 

as other may well be overcome as they participate in the broader reconsideration of the 

issue. Finally, if there is no resolution, the offender is to be treated as "a Gentile and a 

tax collecter." Recognizing that Gentiles and tax collectors were not popuIar in the 

culture, this text has often been taken to mean the offender is to be excluded fiom the 

community. indeed this may be the proof text for the practice of shunning. Here, 

however, is where 1 hear the voice of Jesus most clearly. Al1 we need do is recall how 

Jesus treated Gentiles (the Syrophonecian woman) and tax collectors (Zaecheus and 

Matthew himself). He welcomed them into the cornmunity, shared bread with them and 

accepted them as they were. Thus the final step in addressing conflict, as E read this text, 

is to put aside the immediate issue and to seek to overcorne by other means the orhemess, 

which is at the root of the conîiict Reconciliation will not be achieved so long as  the 

issue is outstanding But resolving the issue by forma1 processes of rational discussion is 

not always possible either. In that case a movement away f'rom cognitive processes to 

enlist the generative possibilities of living out God's love in afirming cornmunity is what 

we are called to do. 



Chapter Five - Alternative Dispute Resolution 
and the Legal System 

The advent of ADR in North American Iife 

While many authors have commented on the rise in the use of ADR in the latter 

part of the 20th century none has yet offered a definitive theory to account for it. Prior to 

the early 1970s the use of mediation was essentialIy restrîcted to labour-management 

disputes. Arbitration was resorted to only in resolving conflicts in the interpretation of 

contracts in cases where it had been named as the dispute settlernent rnechanism. Some 

writen' suggest that in the early 70's there was simply a desire to tind a better way. a 

recognition that the itdversary system was not olways meeting the needs of the parties, 

nor of society. This dissatisfaction led to the movement that became discernible in the 

United States, Canada, Ausrralia and in the United Kingdom toward the use of mediation 

and similar methodologies for the resolution ofdisputes. Sorne writers have tmced the 

origins of ADR back to the beginning of the century. Ohers have noted the theme of 

reconciliation is found in the Iegal systexs of Asian, African and Native American 

cultures. The Jewish Conciliation Board, founded in 1920 is but one illustration of the 

C U ~ ~ U M ~  and historiç pervasiveness of the reconciling emphasis of many Iegal systems. 

Tracing iis roots back to the Bibiicai courts of Befh Din, the Board perceives itselfas 

"not only a body that dispenses justice, but even more as a body that tries to make peace 

among the disputants."2 And though the advenarial system is tirmly entrenched in 

Western culture, if one looks back a thousand years, even there a reconciliahon emphasis 

I 
Eleanor Homes Norton, "Bargaining and the Ethic oFProcess." at 499-500, note 26 

t 
Howard H. Irving, Vzvurce Mediution: The firrtivd Alternurive. p. 42 
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was central to the justice .system3. Diffuse though its originating influences may be, the 

literature commonly agrees that a reconciling approach to disputes b e r n e  observable in 

the 1970s. 

That reconciling spirit has aven rise to the growth of an incredibly diverse 

movement The traditionai legal system has embraced ADR In Ontario mediation has 

k e n  made a mandatory procedure before civil titigants are pemitted to proceed to trial. 

In matrimonial litigation, mediation is optional but is available to parties ri@ in the 

courthouse. Neighbourhood reconciliation services have sprung up to help neighbours 

deal with barking dogs and disputed fence lines. The federal government employs 

mediators to work with farmers and their creditors. Private mediation services empioy 

retired judges who are available to do summq trials for corporations willing to pay. 

Other mediation services work with family, labour/management, workplace and a myiad 

of other spheres in matters completely unco~ected to traditional litigation. Professional 

or quasi-professional organizations of mediators have sprung up to offer training and 

certification, ethical standards and promotion. The range of institutions and individuals 

offenng training in ADR styles to meet al1 needs is astounding. As well as courses 

offered by newly foned organizations of mediators, Iaw schools now offer courses, 

programmes and degrees in ADR In the United States a Unifon Mediation Act has 

been introduced evidencing the pressure to reguiarize and professionalize this field. In 

3 
Harold J. Berman, Law and Revolutïon: The Formation of the Western LegaI Trudïrion. 

Howard H. ùving, op. cit and Man'an Liebman, Tornmunity and Neighbourhood 
Mediation." 

J.W.Burton - AûR and the Legai System - Chptr. 5-148 



the contrary direction one can disceni the continuing chaotic nature of its development 

by typing the word "mediation" into any internet search engine and spending a few hows 

browsing through the many Websites that have sprung up. 

The pressures leading to the development of more colIaborative approaches to 

justice in the recent period arose first in two areas where the f'lures of the adversarial 

system were most keenly felt, criminal law and mairimonid litigation. in the former 

area, pioneers such as the Mennonite Cenlral Cornmittee, with its long history of 

chapiaincy to prisoners and peacemaking ministries, played a crucial role in 

experimenting with collaborative efiorts, such as victimiiffender and restorative justice 

programs where counselors worked individually with convicted crirninals and persons 

against whom they had offended in hopes of facilitating a joint meeting which often 

proved cathaNc for the victim and healing for the offender.' Ln Europe the work of 

Heman Bianchi, former dean of the Law Schaol at the Free University of ~msterdam~ 

has sought to reconnect Western cuiture with the notion of sanctwy, a place where an 

offender could avoid retribution at the han& of his or her vicîims while he or she 

attempted to work out a plan of reconciliation North Amencan prison systems, with 

their disproportionately high popuIatioas of native Americans, provided a natural forum 

4 
Gordon Husk, "Making Comunity Mediation Work- 
' -.Justice as Sanctuary." CBC ldeas (Radio tranm-pt). At WWW.mdio.cbc.ca Oet. Nov. 
1997. See dso David CayIey, The Eqxmding Prison pp. 3 17 fE 
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for R-appopnating native rnethods of seeking reconciliation rather than retibution-b 

The law courts have experienced a steady increase in matrimonial litigation as a 

proportion of their activity as the incidence of marriage breakdown has uicreased steadily 

thmugh the last century. Howard 1rvini cites the establishment of the Los Angeh 

County Conciliation Court in 1939 as the firçt effort in North America to find a way to 

introduce a therapeutic component into the legai process. That process was unable to 

adequately address ail of the needs of participants in marrïage breakdowns. The 

conciliation movementS spread throughout the United States and by the late 1960s was a 

formative influence in the development of the Unified Family Court system in Ontario. 

In its origins, conciliation sought to test the possibiliiy of reconciliation of divorcing 

couples and then, if that were not an option, to find ways to minirnize the h m  to 

children as parents separated Initially only custody rnatters were refened to the 

conciliation courts while property and support matters were deait with by the adversarial 

method. It became apparent over time, however, that if the @es were fighting over 

property in a courtroorn one day, it was ciifficult for them to resrient themselves to a 

collaborative approach to custody matters in a mediator's office the next. Because the 

conciliation court movement derived such impetus From its commitment to the welfare of 

- -- - -  - 

6 In this paper 1 will not address some of the complexities such as whether restorative 
approaches are appropriate when offenders do not accept responsibility or theological 
issues such as atonement that are raised with more force in the realm of criminal justice 
than they are in the civil sphere with which I am primarily concerne& 
7 

Howard Irving, Drvorce Mediurron. p. 47 
' Irving uses the term conciliation intwchangeably with mediation, but with a clearly 
therapeutic connotatioa 
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the children of divorce, it was able, in many jurisdictions, to assuage or at least overruie 

the concem of the family law bar that rnoving property and support matters into a 

collaborative venue would compromise the rights of the parties. 

This positive interpretation of the development of conciliatory approaches to 

matrimonial disputes is challenged by some feminist scholars who have suggested that 

ADR was introduced into matrimonial litigation at a time when women were beginning 

to achieve some advances in the recognition of their rights to propaty and chiid custody 

in the event of mmiage breakdmn. In this view ADR is characterized as a counter- 

move by a patriarchal culture intended to perpetuate the disempowennent of women who 

have begun to assert themselves in the traditional legal forum. 

Similarly. it is argued by some, ADR cm be characterized as a response by the 

business and corporate elite to preliminary success enjoyed by environmentai and social 

justice activists pursuing their objectives through adjudicative processes. In this 

understanding ADR is seen as the privatizing of what are public disputes, removing the 

plare of publicity that accompanies a trial and stripping ptaintiffs of the rights to which 

law entitla them, righis which require the power of the courts for their en force men^^ 

Other writers, taking a more sanguine view of the rise in ADR, point to general 

social trends, of which they see ADR as one manifestation. The rise in self-actuaiization 

therapies, a recognition of carine as a way to understand justice (primarily derived From 

9 
Emma Laitocque, "Re-examining Cui td ly  Appropriate Models in Criminal Justice 

Applications." and, Richard Delgado, "Altemative Dispute Resolution: Conflict as 
Pathology." 
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feminist le@ thinking) and the growing critique from a relational perspective of Western 

culture's fixation with individualism (which is central to its rights orientation towards 

justice and has impoverished our community life) are al1 part of this mix of trends which 

[O 
have impelled lawyers and litigants to search for another way to resolve disputes. 

The pressure to find alternatives to the courtroorn may in part be derived 

mathematically fmm demographic trends. in a suggestive analysis David  LU^" begins 

by observing that in small stable populations the number of person to person transactions 

will, obviously, be few. if we assume that a given percentage of d l  transactions will 

become conflictual, he continues, the number of conflicts in a small stable population 

wiil simitarly be smalt. As the number of persons with whom one cornes in contact 

increases, however, the number of interactions increases much more rapidly than does 

the numkr of actors. in a world of "n" people, the number of tweparty interactions is 

(n2 - n)12 or slightty less than the square of the number of actors. In a city of one million 

persons, that yields the possibdity of something close to half a triIlion interactions. 

Assuming that the proportion of interdctions which become conflictual is constant, and 

intuition suggests that the proportion would in fact increase as population rises in both 

density and absolute terms, the number of potential conflicts can be seen to be far greater 

in the world as each &y passes. 

10 
Carol Gilligan, In u Drfferent Voice, Deborah Tannen, The Argument Crrlrure: Stupping 

Amerrcu 's Wm of WordF, and You Jusî Don 't Understund, Carrie Menkei-Meadow, 
"Toward Another View of Legal Negotiation: The Structure of Problem SoIving-' 
I I  

David Luban, "Settlements and the Erosion of the Pubtic Realm" 
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Iunike Rosafie r bel la" of the Court of Appeal for Ontario bas pointed out that 

our legal system bas changed M e  over the course of the twentieth century. She quotes 

Rome Pound, former Dean of Harvard Law School who wrote in 1906 that 

"Uncertainty, delay and expense ... [are] direct results of the ... backwardness of our 

procedure. The effect of our exaggerated contentious procedure is not only to imtate 

@es, witnesses and juron in particdar cases, but to give to the whole community a 

false notion of the purpose and end of law." Abbella then goes on to remark that "Any 

good litigator fiom 1906 coda  with a few hours of coaching, feeI perfectly at home in 

today's courtroorns." It may be that her argument can be extended back to 1806, 1706 or 

beyond Her point is made, however, by the question that follows, "Could a doctor From 

1906 feel the same way in an operating room?" 

The combination of the pressure of growing nurnbers of contlicts and the inability 

of the legal system to accommodate the increased volume, except by inadequate 

increases in the population of judges and lawyers and in the number of courtroorns has, 

in this view, found an outlet in pnvate or semi-private ways of resolving disputes. 

Evaluative ADR methodologies are those which most closefy resernble the familiar 

litigation modei. Most frequentiy they involve the use of retirecl judges in private courts, 

arbitration and case assessments. The disputing parties contract with a third party to 

whom they cede the power to decide their case. RuIes of evidence and procedurd 

protections avaihble in the civil courts are relaxed and, for a fee, the parties have their 

I f  
Rosaiie Siberman Abella, "Professionalism Revisited" 
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dispute resolved quickly. These approaches can be characterized as a private sector 

expansion of tbe capacity of the law courts. 

Simply deciding the presenting issue is not aiways a way to resolve a dispute. 

Ronald Heifetz' distinction between issues that require technicd solutions and those that 

require adaptive change is heIpful in seeing that in many situations evaluative techniques 

rnay paper over the cracks in an organization or comrnunity, but will not prevent other 

disputes fiom arising again and again until the undertying issue is finaily addressed 

Technical solutions are most often appropriate where the parties neither anticipate nor 

desire an ongoing relationship. Where there is a continuing relationship and the dispute 

arises out of different core values or understandings of the wuy rhrngs m. then a quick 

decision that does not dIow room for opening up a discussion about those core values 

may be counter-productive. Moving to a solution too quickly can leave both parties 

feeling that their real needs have not been heard. 

Evaluative ADR and technicaI fixes are not to be disparaged, however. As one 

writer has note4 the procedural protections that are so important in the conduct of 

adjudication are burdensome and even counter-productive when the ne& and 

expfctations of the parties aui be Mer  met by infornial and expedited pmcesses." 

Cutting away those procedural protections in the interests of expediting decisions is a 

wekome deveiopment for many litigants if the dispute is confined to a difference of 

opinion about the interpretation of a contract term or mie of law or, as in rnass consumer 
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transactions where there is no on-going relationship of the parties. In such cases the 

traditional court system with its procedural protections and opportunities for lengthy 

process has impeded the need of the parties for solutions that provide speedy certainty. 

Cutting away procedural protections is not welcome, nor appropriate, for al1 

disputes. i have already mentioned those who view the development of ADR as a 

corporate conspiracy intended to disempower feminist, environmental and social justice 

advocates just as they were beginning to enjoy some success in advancing their causes 

through litigation In his diaiogicai polemic, "Conflict as Pathology" Richard Delgado 

writes, "powerful parties are able to make lawsuits go away by diverting them to ADR." 

Citing studies that indicate that women involved in abuse and matrimonial cases fare less 

well in ADR than in court, Delgado argues that "mediation produces outcomes that 

favour the stronger party, even more so than standard in-court ~awsuits."~ From this 

perspective ADR is not a way to trade off a quick decision for the delay of unneeded 

procedurd protection. Rather it becornes a means by which the powerfid cm attain their 

ends away from the scrutiny of the courts which, however inadequately, provide the less 

powerful with a forum where they can be heard. 

ïhe studies referred to by Delgado, which have k e n  affirmed by similar studies 

in the Canadian contextlS point to the need to avoid turning to ADR as a panacea for 

13 
Carrie Menkel-Meadow, "Ethics in Alternative Dispute Resolution" 

I I  
Richard Delgado, '' Conflict as Pathology." at p. 1408 

" Abused Women in Farnily Mediation: A Nova Scotia Snapshot A Report Prepared by 
The Transition House Association of Nova Scotia, January 13,2000. But see Desmond 
Ellis, "Safety, Equity and Human Agency Contributions of Divorce Mediation." which 
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disputes. Emma Laroque, writing about the use of diversionary approaches in the 

cnminal field, powerfully makes the case that alternatives to the courtrwm employed in 

native communities can be strongiy coercive of women who have been ab&16 

Other commentators criticize evaluative approaches to ADR as lost opportunities 

to achieve profound social change. in the introduction to his book making the case for a 

transformative approach to mediation, ~ush"  describer the decision-oriented apprmh to 

mediation as focused on "the production of a voluntary settlement of the dispute." This 

emphasis, he claims, fails to capitalize on the "unique potential [contained in the 

mediation process] for transforming people - engendering moral gowth - by helping 

thern wrestie with difiïcult circumstances and bridge human differences, in the very 

midst of conflict." Here again, Heifetz' distinction between techical fixes and adaptive 

change is helpful. Bush's view is that a decision focus will distract participants from the 

transformative work, which can change their relationships with each other, and with the 

larger community. Decision focused mediation may develop into an effective means of 

obtaining quick solutions to dïscrete problems, but it does nothing to prevent disputes 

occurring again because it does not address the underlying values that led to the conflict 

in the first place. Transfomative mediation will not only lessen the prospects for 

presents empirical research showing women achieve better outcornes, including p a t e r  
safety, when they resort to mediation, provided mediators are trained and skilled in 
addressing safety and equity concerns. 
16 
Emma LaRocque, "Reemining Culturally Appropriate Models in Criminal Justice 

Applicatious." 
I7 Robert A Baruch Bush, The Promise of Mediution: Responding to Corrfrict Through 
Empowennenr und Recognition, p.2, 
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conflict in the firture, but will dm convert a painful situation into an opportunity to 

become beîter persons. 

A colleague1* once remarked that it would be unfortunate if the Conflict 

Resolution Facilitators trained by the United Church becaine nothing more than tow 

truck operators, parked on the side of "the highway of tife in the church" waiting to be 

called in to separate the twisted wreckage of conflicted relationships. How much more 

hetpful to the church and fkithfùi to its mission it would be, to employ CRFs pn'rnarily as 

driving instnictors, training church members to better negotiate the dangers of life on the 

road. This training or transformation, to apply my metaphor to Bush's argument, is 

accomplished not only through workshops and serninars, but, perhaps most powerfully, 

through the experience of working through conflict with a transfomative rather than 

decisian-focused emphasis. 

Carrie Menkel-Meadow, who empathizes with Bush's transfomative perspective, 

has concluded that some of the open-ended, generative energy of mediation must be 

sacrificed on the altar of "ethics [by which she means codified ethics], standards of 

practice and niles"" because the field has becorne too full of practitioners and the public 

needs the protection of accountability and codification. Ths developmen~ she says, is to 

be regretted to the extent that it lirnÎts the transfomative potentiai of ADR., but it must be 

done to avoid the looming prospect of disorganization and loss of credibility brought 

II 
Cynthia Gunn, LegaVJudiciaI Officer to GeneraI CounciI and staffsupport to the 

United Church's ADR task group 
19 

Canie Menkel-Meadow, "Ethics in Altemative Dispute ResoIution: New Issues, No 
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about by a proliferation of practitioners whose lack of credentiais and experience put the 

public at nsk, at least in the view of veterans in the field such as Menkel-Meadow. 

The literature briefly surveyed here suggests that for those who view the advent of 

ADR positively there is little reason to examine why it bas grown in popularity, the 

answer is obvious - because it gives a better result than adversarial approaches. Critics 

are not convinced that the resuh is necessarily better. They have suggested that when 

such questions are asked as, &'for whom is the result better?" or "whose ends are better 

served by ADR?" it becomes apparent that ADR benetits those who have power. in this 

view ADR has developed because minority groups and women had begun to enjoy some 

success in using the existing adjudicative processes. ADR is seen as a diversionary move 

to a forum where the powerful can impose resolutions that meet their needs away fiom 

the scrutiny ofjudges charged with the task of ensuring that the resoIution of a dispute 

accords with the broad interests of socieîy. 

In this Chapter 1 want to suggest a theory as to why the use of ADR has grown in 

recent years. This theory also responds to crïticisms of ADR ADR as use the tenn, 

encompasses a wide range of conflict interventions which are employed to facilitate 

collaborative approaches to decision-making. The matching yang to the collaborative yin 

is an adjudicative approach. Without question western society has been heavily reliant 

on adjudicative or cognitive approaches to the near exclusion of collaborative 

approaches, for severai hundred years. Over-reliance does not mean that these 

approaches are inappropriate in every circumstance. In the discussion of the polar@ 

- - - 

Answers fkom the Adversary Concepûon of Lawyers Responstiilities." 
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matrix which follows 1 attempt to open up the positive and the negative features of tioth 

the adjudicative and the collaborative approaches. Some types of conflicts and some 

types of social relations will be beîter suited to one approach than the other. Awareness 

of what we are doing and of the strengths and weaknesses of our approach, is necessary if 

we are to transcend a single-minded cornmitment to one approach. Transcendence of the 

lm of a singie approach is required if we are to mdce progress toward the desired 

position of king able to move fiom one orientation to the other seeking what is W 

Movement within the yiniyang is not necessarily going to benefit the 

disempowered in every circumstance. Some movements wi1l be an exercise of 

rnanipulative taçtics by the powerful. The anaIytic framework provided by polarity 

management, however, provides a response to the manipulation by opening it up to view. 

It can then be exposed as inconsistent with the positive benefits available when the 

baiance is tilted toward the other approach. Polarity management also provides a 

reminder to critics of ADR of the negative aspects of the adjudicative modei which is, 

afler dl, the alternative to the collaborative orientation. If it is indeed tme that the 

promise of ADR is being subverted by the powerful, the powerless need to rernember that 

for centuries the adjudicative mode1 was a primary tool of oppression. If ADR is a 

defensive move by the powerful, there is no reason to suppose that should they be obIiged 

to abandon it they would not then seek to regain controi of the judiciary to ensure that 

their ends are achieved 

Pmponents of colIaborative approaches to confiict resolution (and 1 confess to 

counting myself as one) who herald iis transformative potential risk alienating those who 

simply want to solve their dispute. Perhaps it is the terrn transfomative and its quasi- 

religious or therapeutic colouration that lies behind the uneasiness of some critics. 

See the discussion of the concept of '%estn at p.5-35. 
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While I argue eIsewhere in this dissertation that the aansfonnative potential of 

collaborative decision-making is profound, that argument is grounded ui the butterfly 

theory which hoids that many small movements, because ail things are connecteci, can 

have great consequences. Individuals engaged in confiict may experience a profound 

transformation, but a small change in their approach to human relations is al1 that is 

required for purposes of my argument. By learning new ways of dealing with confiict we 

will dea1 differently with disputes when they arise in the future, both with new persons 

and with persons with whom we have long standing relationships. And it is those smail 

adjustments in individu& and their approach to conflict that carry the seeds of a broader 

social transformation. 

Lax and Sebenius in their discussion of negotiation point out that persons enter 

into negotiations in order to achieve by agreement something that they could not achieve 

without the agreement of the other. Their analysis is apposite when we observe that 

dispute resotution is always a form of negotiation, as the @es seek an agreement that 

will address their concems in a way that is better than they couid expect h m  whatever 

the alternative to an agreement may be. Negotiations, Lax and Sebenius assert, involve a 

tension between claiming and creating value. Clairning value presumes a zero-sum garne 

- you have to give me sornething in order for me to be better o E  Creating value 

presumes that win-win solutions are possible - by cooperating we can both be better oK 

But, the authors point O@ "the process of creating vaIue is entwined with the process of 

claiming it*' 

In a lengthy analysis built on the classic game of logic Wtie prisoner's dilemma" 

Lax and Sebenius make a persuasive case that, over the long run, a posture of creating 

" David A Lax and James K. Sebenius, The Monager as Negotiator: Barguzningfor 
Cooperation and Cornpetitive Gain, 44 
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value - that is cooperating with the other party to increase the size of the pie - provides 

greater benefit to both @es. The move towards a creating or cooperative posture can 

onIy corne about where there is a relatioaship of trust estabiished. Tnist, in this context, 

need mean no more than that each party becomes a good predictor of the behaviour of the 

other in given circumstances. 

As an individuai who has been oriented towards claiming discovers that by 

tnisbng others he cm re-orient his balance of claiming and creating and advance his own 

ends, that individual is changed, or transformed He will move more quickly to at least 

test the cooperative orientation in new transactions or relationships, Similarly, an 

individual who is inclined to cooperate, wilI discover that if he does no claiming at d l ,  he 

wilI never achieve any positive outcome. He too will l e m  that finding a balance of 

claiming and creating improves his position and in this he will be transformed. 

If the adjudicative mode1 of dispute remlution is the only one available, the only 

posture for parties in conflict is to each c l ah  vaiue as forcefûily as they can, The 

potential benefits of cooperation wi tl be lost. But the adjudicative mode1 will still be 

preferable where the possibility of building up a trusting relationship, even in the 

minimal understanding of tnist presented here, is not present. The critics of ADR remind 

us that it is both naive and dangerou to presurne good faith and tnist are always present. 

The nature of the existing relationship of parties in conflict - a history of spousal abuse, 

or of class exploitation - cannot be overcome in a time of acute crisis by a mediator who 

urges everyone to act in good faith. Lax and Sebenius remind us, however, that trust is 

built up by smalI steps over many transactions. T'hey aiso remind us that a balance of 

ciaiming and creating vaiue (or in my terms a balance of cognitive and generative 

approaches to disputes) that favours the cooperative wiii mate the most value over time 

Thus there is both an individual and a social incentive to work towards finding that 
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balance. 

In the remainder of this chapter 1 wifl present several perspectives on how the 

generative and cooperative potential of ADR can be seen as a movement towards a 

societal re-balancing of adjudication and colIaboration That re-baiancing is both a 

response to changes in our society and a contn'butor to those changes as we learn how to 

live together in ways that create mutual gain, socidiy as weII as materialIy. The erosion 

of the nation-state as a sovereign legai authority, the growth of the inter-net as a social, 

political and economic medium, the increased pluralism brought about by international 

migrations of people and the general phenomenon we cal1 globalization ail contribute to 

the need for human societies to deveiop higher Ievels of trust. For increasing numben of 

our disputes there are no authorkative adjudicators and the wodd has become tw 

intimate for us to simply run from them. 

Collaboration to resolve long-standing disputes will be critical for survivai 

because we cannot afTord to turn to arms as the ultimate adjudicator, as we have in the 

past. The shifi to a culture of collaboration is difficult to achieve in the midst of an acute 

manifestation of a long-standing and intmcbbie problern. But it is not impossible as the 

discussion of Lyndon Johnson's handling of the civil rights crisis of 1965 in the next 

section suggests. In the long-nin, however, it is not through the deft mediation of one 

major crisis after another tbat the human race will realize the potential which I claim 

colIatioraûve approaches have to irnprove out c o m m ~ d  life. Rather, it is through the 

resolution of innumerable srnaIl and mundane disputes that we will shift our individuai 

yidyangs toward a balance of adjudicative and collaborative approaches which wilI 

orient us indivîdually and communalIy toward the levet of trust necessary to enjoy the 

benefits of increased cooperation tempered with a more sustainable and appropriate 

cornpetitiveness. 
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Locating AOR in a CognitivdGenerative Polarity Matrix 

The range of perspectives on what lies behind the growth in ADR surveyed above 

is surprisingly broad, given the short histoty of the movement [t is not surprising, 

however, given that brevity, that there is no consensus on the reasons for its growth, nor 

on the direction which growth should take in the fiiture, nor even on whether there should 

be growth at all. 1 want now to suggest a way to bring some coherence to ths diversity, 

by seeking out patterns in the world of ADR In doing so 1 will employ Riskin's helpful 

matrix of types of ADR and create a polarity m h x  with his typology, which find 

usefui in tracking the rnovernents within the field. The range of perspectrves can be 

understood by viewing each as an iteration of the equation that is being worked out 

slightly differently, just as a cornputer generates different trajectories in creating the 

familiar butterfly pattern. When one looks at the "archetypai dispute" which each 

commentator has in mind, or even the 'IypicaI range of disputes" and notes that different 

cornmentators tend to be talking about different types of disputes, the variations begin to 

be understandable, indeed sorne of the variation can be accounted for by locating the 

various iterations on the rnaûix 1 will develop. 

Risiun's matrix of mediator techniques provides a helpfui way to organize o u  

understanding of the different perspectives on ADR as well as on the different styles of 

mediators. Bearing in mind this dual utility, [et us take a Iook at the grid 
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Figure "A" 

Mediator Techniques 
Leonard L. Riskin, "Mediator Orientations, Stratepies and Techniques." 

1 7 (Sept. 1994) All~nIatives p. 257 

Narrow Problem Definition Broad ProbIem Definition 

Urgdpushes parties to accept narrow (position 
based) settlement 
Develops and proposes narrow (position based) 
senlement 
Predicts court outcornes 
h e s s  sue@ and weakness of legal claims 

Helps parties to aaluate proposals 
Heips parties deveiop narrow (position based) 
proposais 
Asks parties about coquences of not d i m g  
Asks about Siely court outcornes 
Asks about nrengths and w&esses of legal 
claims 

Narrow Problem Definition 
Litigation issues 

Other Distribution Issues 

Tec hntques 

Urgeslpushes parties to accept broad (interest 
based) senlement 

8 Develops and proposes broad (interest based) 
senlement 

O Predicts impact (on imerests) of not senling 
0 Probes parties irnerests 

Techniques 

O Helps p d e s  evaluate pmposals 
O Helps parties develop broad (interest based) 

proposals 
O HeIps parties devetop options 
O Hdps parties undersand issues and interests 
O Foaises dixnission on underlying interests 

(business personal. social) 

Broad Problern Definition 
Substantive Issues 

(Business. Personai, Socid) 

On the horizontal axis Riskin distinguishes between those who nanowly define the issue 

and those who broadly define i t  Broader definitions of the issue include digging more 

deeply into the nature of the relationship of the parhes and into the needs and values that 

underlie their dispute. Thus a transfomative orientation towards ADR will be situated 

on the nght hand side of the p d  and an orientation towards confining ADR to quick 
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solutions of presenting issues will be located on the le& Riskin locates evaluative and 

facilitative styles on the vertical avis where a similar comment applies. The facilitative 

approach focuses on enabling the parties to discover their own solution, or their own 

transformation, whereas the evaiuative style has the mediator taking a much more active 

role, sugesting directions and even directing the process. Figure "B" (on the next page) 

combines Riski n's categories into EvaiuativeMarrow and Transformative/Broad and 

locates thcm as iterations of the cognitivelgenerative yinlyang that 1 have presented as a 

strange atirucm in my theory of how humans deal with disputes. I am not suggesting 

that the concepts are identical but that it can aid our understanding to look at them as 

variations on a common theme. The figure puts the cognitive and generative poles onto a 

polarity rnatrix and identifies the positive and negative features of each as an approach to 

ADR. Cognitive approaches to ADR, such as mini-triais, judicial evaluatiom, arbitration 

and evahative styies of mediation have the advantage of providing a creutral decision- 

maker, often with expertise in the subject matter, who is accepted by both parties as 

authontative. The parties agree that the dispute will end here, thus bringing certainiy to 

their situation Costs and tirne will be saved The benefits of the generaîive approach, 

using such rnethodologies as facilitabve mediation, communiry conferencing and the as 

weI1 as those employed by Ruckieshaus in the copper smelter case study, include insuring 

that ail interesteci persons are given an opportunity to be heard, not only on the presenting 

issue, but on the underlying interests and values. 'The sharing of stories builds up the 

sense of community, which enables participants to function together and ded with 

differences in the tiiture. A generative approach creates the opportunity for a wider range 
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Figure "B" 

Approaches to Alternative Dispute Resolution 
A Polarity Matrix 

Cognitive Orientation 

Other Disîribution Issues 

+ Positive Quadrant 

Presenting issue dealt with quickly 
a Neutral. Authoritative, decision-maker increases 

acceptance 
Finality of decision enables parties to move forward - 
l e s  cos& time 
Predictability through referme to common codes, 
rules, precedents 

- Negative Quadrant 

Routinized, formulait decisions. Often splitting the 
ciifference is easiest sohtion, opponunity for 
creative, mutual bene& lost 
Compliance may not follow if one side seen as losrr. 
Problem of monitoring cornpliance 
Narrowing of issues may lave most important 
matten untouched, conftict wilI resurEice 
Some affécted parties txciuded by narrowing issues. 
Potentiai for fiture conflict if solution doesn't meet 
their needs 

Broad Problem Definition 
Facilitaiive Techniaues 

Broad Roblem ~efinition 

+ Positive Quadrant 

Relationship focus encourages working together 
in tuture 
Parties design solution - creative, mutually 
bencficid solutions 
FrincipIe based decision-making enables leaniing 
for friture diresolution of coniüct 
Adaptabiliiy 10 changing environment - issues and 
relatjoiuhips can be revisited 

Pressure to settle too soon - mar~idized, less 
powerfid accede to create h o n y  with th& 
needs unmet 
Solutions rnay ignore rightsivalues or compromise 
principks of some 
Broadawlg issucs may prolong process, raise 
unrealistic expcctations 
Consistency and Predictabiiity lost if evety 
situation appmached as if for the first time 

of solutions, and for solutions which will be supported by ail, given îhat al1 participants 

contributed to their design. 
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As Johnson points out, the shortcomings of each pole tend to reflect the strength 

of ir diagod oppsite. Thus the weaknesses of the cognitive approach include its king 

limited to the range of solutions that a court would likely impose. Employing an expert 

or authoritative pemn, even one highIy regarded by both @es, is less likely to result in 

the positive buy-in to the solution that cornes h m  the parties designing it themse~ves. 

Narrowing the issues and the range of participants, wkch enhances the eficiency of a 

cognitive approach, rnay result in overlwking important disagreements about core values 

or underlying interests. Important partrcipants may not be at the table. Generative 

orientations toward ADR can become unwieIdy in tems o f  length of time, cost and the 

breadth of the range of issues that are r a i d  Expectations may be aroused which the 

process may not be able to meet. The lack of procedural protections which allows for 

flexibility and creativity, c m  lead to ab-, particularly by Mies with the power and 

tesources tu impose their will, or by patres who cm mobilize the camrnunity to their 

point ofview at the expense of the rnargidized 

As a management tool the polarity matrk is usehl in helping organizations to be 

aware of their slip into the lower quadrant which indicates that they should consider a 

diagonal movement rather than the more cornfortable respome of staying with their 

prefened polar@ The polarity matrix cm be similady helpfid in understanding the 

optrons available within the legai system in responding to criticisms of ADR, which will 

ofien be identifjmg situations where the organization or parties using it are doing so in a 

way that has landed than in one of the- 10- quadrants. 

The best known çn'ticism of ADR was writien by Owen Fiss f i k n  years ago in 
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an ofi-cited article titled "Against ~ett~ement' Although he does aot ask it outright, 

Fiss' critique is driven by the question, "Where would we be if Brown v Board of 

Education, [the case at the heart of racial desegregation in the U.S.] had settled quietIy 

out of court?' Fiss' concem is that settlement is a movement into the lower right-hand 

quadrant and that there is a public interest in keeping issue determination in the 

courtroom, which requires staying in the upper iefl hand quadrant. Moving to the 

generative pole means losing the benefit of a neutrai and authoritahve decision-maker 

with power to impose cornpliance with hiiher order. Settlement, Fiss claims, 

misconstmes the role of the courts. "These officids," he writes, "like members of the 

legislative and executive branches, possess a power that has been defrned and conferred 

by public law, not by private agreement. Their job is not to ma~imize the ends of private 

parties, nor simply to secure the peace, but to explicate and give force to the values 

embodied in authoritative texts such as the Constitution and statutes: ro interpret rhose 

values and tu bring r e a l i ~  into accord wirh them This duty is not dischargird when the 

parties settte." (my emphasis) In the same vein Fiss asserts that, "Civil litigation is an 

institutional anangement for using -te power to bring a recalcitrant reaiity closer to OUT 

chosen ideals." 

Not al1 obsewers share Fiss' view that an ernphasis on resolving disputes is 

inappropriate as an ob jdve  of a legal systern. Tirnothy Gomnge reports that, "[iln 

1 1 15, by the law of Henry i, 'an agreement supersedes the law and an amiable settlement 

tZ 
Owen Fis,  "Against Settlement" 
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a court j u d p e r ~ t - " ~ ~  in a similar vein the Report of the Civil Justice Review for the 

Province of ûntiuio recommended in 1995 'Wiat courts ... become "dispute resolution 

centres" adopting a "muitidoor" concept of dispute resolution and integrating alternative 

dispute resolution techniques".u 

Fiss, however, puts the cognitive orientation towards law about as strongly as it 

cm be put In his account, the legal code or text embodies the ideals of an abstract and 

unchanging justice that is. Moral assensus has no role in the iegal system in this view. 

The kgal system acts upon society to %ring it into accord with" that ideaf. In this view 

an authoritative decision-maker with power to impose decisions is the embodiment of 

justice. The perspective provided by a poiarity matrix suggests, however, that a legal 

system which is thus wedded to the cognitive orientation will tend to fa11 into the Iower 

quadrant. Recalcitrant reality will require increasingiy bnrîal applications of force if it is 

to be brou@ into accord with the ideal ernbodied in authoritative texts. WhiIe Brown v 

Board of Education may seem now to exemplifjr a positive instance of judicial mhority 

moving a reluctant society towards its higher ideals, the process of social change is far 

more nuanced than such an analysis suggests. A movement toward the generative pole is 

required when the core values of society are in transition or when they need to be 

reconsidered because circumstances have changed or conflicts in values have become 

manifest. The public debate and consideration required to ensure that core values are 

?3 
David Luban, "Settlements and the Erosion of the Public ReaIm." 

24 
Timothy Goninge, God's Just Vengeance, p. 123. 

3 
Cntil Justice Review, Chapter 5, Part i - Background. 
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reshaped rejected or re-affimied with nrfficient assensus CO enable the legai systern to 

function without mort to the police power occurs in the generative, not the cognitive 

pole. 

in his discussion of the march fiom Selma to Montgomery Alabama in the 

summer of 1965 which served to catalyze public opinion in support of the Civil Rights 

Act introduccd that year by Lyndon Johnson, Ronald Heifetz points to the manner in 

which the President was (in effect) able to bring a reluctant reality into conformity with 

the nation's higher ideals by operating in the upper right hand quadrant of the polarity 

matrix. Johnson, who was fond of quoting Isaiah 1: 18, "Corne now, and let us reason 

together, saith the ~ord,"'~ resisted calls to impose order on a detenorating situation of 

civil unrest by çending in the National Guard. By talking to ail leaders, Martin Luther 

King and George Wallace in particular, and by encouraging the search for creative 

solutions, he allowed time for the nation, watching on television as white state troopers 

battered unanned and peaceful black marchers, to experience the denial of voting rights 

as something deeply offensive to the values they al1 affirmecl. 

A march for voting rights fiom Selrna to Montgomery had been tmed back by 

state troopers. Civil-rights organizations initiaily planned to force a second confrontation 

by marching again, in -et numbers. When an interirn injunction was issued by a 

feded cotq  King and his colleagues, decided against proceeding as planned lnstead 

they issued a cal1 to clergy h m  throughout the country to participate in a march to the 

26 
Don's Kearns-Godwin, Lyndon Johnson and the Americun Dream 
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point where the first march had been tumed back, where they wodd stop for prayer and 

then disband Had the President imposai a solution by sending in federal troops to assert 

the right of the demonstrators to march, King's creative move, which did a great deal to 

forge links of empathy between blacks and the national white community, would not 

have taken place. 

My point here is to contrast Fiss' position that the justice system can impose 

social change through asserting a cognitive law-rh-is with the power of the generative 

approach to facilitate a broad social change by taking the tirne to involve as many parties 

as possible in negotiating a creative solution. This can hardly be the last word on the 

Civil Rights movement of course. But one can just as easily point to the school busing 

cases of the 1970s as illustrations of a negative outcome of a cognitive approach as to 

Brown v Board of Education as an illustration of the positive. And while Lyndon 

Johnson may, in this instance, have acted as a mastefil mediator moving a reluctant 

public toward a long overdue change that brought social practice more closely into 

conforrnity with Arnerican values and ideals, the long history of racial prejudice reveals 

the propensity of the generative approach to permit accommodation of positions contrary 

to core values at the expense ofthe las powem<l and marginalizedn Neither rhe 

generative nor the cognitive approach is an abdute good, capable of achieving justice in 

every circurnstance. Each has its strengttis and weaknesses and is better suited to some 

n 
See discussion of Lincoln-DougIas debates in Sandel, Liberalisrn and the h i l s  of 

justice, pp. 197-202. 

J.WBurton - ADR and the Legai System - Cbptr. SI 71 



disputes than to others. h times of instability, whether at the nationai, orgaNzationaI or 

interpersonai level, the cognitive approach can restore order more quickly, but the 

adaptive change needed to restore long-term stability is better achieved through 

generative processes. 

Adaptive change requires the willing participation of ail parties in the generative 

process. Implementing such processes without that commitment cm exacerbate a de- 

stabilized situation. In situations of high confl ict where there is no willingness to 

parîicipate in ADR, the need to restore order through a cognitive approach is a 

precondition for effective change. The parties must spend some time in ihe upper lefi- 

hand quadrant before moving into the upper right Such a sitution is iIlustrated by the 

critique of the use of ADR in matrimonial disputes where there is a history of violence or 

abuse of the female partner, or in criminal courts where diversionary approaches are 

employed in cases of sexual assault, abuse and harasment. 1 have already referred to 

Laitoque's criticisrn of the use of circle conferencing in native communities. In her 

observation the emphasis of such approaches is on healing the offender by re-integrating 

him into the community and avoiding the counter-productive imposition of jail time. 

Achieving this result requires that victirns, females and children, participate in a circie 

conference with the one who has abused them. In that circle victims experience pressure 

to forgive as a necessq step tomrd hding the offender and the comrnuniîy. Laroque 

points out that aot onIy is this structureci confrontation oflen prernature and traumatic for 

victims, but the re-integration of offenden into their smaIL communities can at worst put 

victims at risk of physicd harm, or at least create stress and anxiety for them. 
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Nurnerous authors have expressed similar concerns in comection with the use of 

ADR in matrimonial disputes involving violence against women. Studies have identified 

that women who are thus margioalized often fare worse in terrns of settlement outcomes 

than women whose claims are rew>lved at trialn. More imporiantly, there is a significant 

nsk of increased abuse in situations where women, in a mediation setting, are expected to 

share feelings and demonstrate trust with men who, outside the safety of the mediator's 

office, are still committed to asserting their power over their former spouses. 

Both the yinlyang symbol and the polarity matrix suggest that it is impossible to 

stay in one pole and unhealthy to try. The critiques arising out of women's experience 

just cited suggest that what has happenecf is that the positive outcomes of a generative 

approach are not being achieved in a given setting. tn situations involving violence 

against women, to stay with the generative pole results in a shifi from the upper to the 

lower quadrant. Generative appr0aChe~ require that trust be built up amongst al1 parties, 

that al1 voices are heard and that shared principles be at the core of the process. Where 

these conditions do not obtain the process degenerates into the wont type of 

situationalism and the marginalized are overwhelmed by the power of the majority. 

Johnson's theory suggests that a diagonal move is the appropriate response. in this 

context that wouid involve either a more evduative/directive form of ADR or a return to 

the courtroom. To paraphrase Fiss, what is needed is to drag a reluctant offender to 

conform to the ide& of society. 

18 
See note 15 in this chapter. 
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Figure 'C' 

Responding to Oomestlc Conf f i  
Where tfiere islhas been Violence 

A pdaw Met* anelysis 

Cognitive Orientation 
Le. Courtroom 

Evaluaîion Mediation 

+ Positive Quadrant 

Laws directed at preventiiglpunishing violence 
Defined penalties w hich separate offender h m  
victim and community (other potential victims) 
Procedural protections for accused 

8 Equalitylcenainty of oulcome is an incentive For 
offender to modi@ behaviour 

Inflexible. ineffective penalties which - 
modify offender behaviour 
Alienation of people by process as weII as 
potenlia1 for delay in add-ng needs 
Focus on acnised and interests of aate leaves 
victirn and community interests unaddressed 
Revoiving door of justice - al1 participants f d  
caught in an in&ective system which has Iost ' 

sight of human needs 

Generative Orientation 
Le. Cornrnunitv Chle  
Facilitaiive Medidon 
+ Positive Quadrant 

P ~ p l e ~  aimed at hiumony and healing of al1 
m""s 
Fiexibk responte ailows ail concerned to design 
appropriate mrwquences tiir offender 
Rights of victimq community and offender ali 
consider 
Responsibility of al1 for Ming the hann is  
acknowledged and addressed 

- 

- $egative Quadrant 

mmunity pressure on victirns to forgive and !hhh te to healing of offender, leaving own 
needsunmct 
Offader respamlility denied or M'nimally 
ackaowledged 
Natural justice concerns as a c W  is judged by 
community perceptions 
Faiture to protect victim due to emphis on 
healing and reintegtation 
Failure to consider incamation 
When appropriate for proteciion and mibutive 
plrpo= 

Figure "C" illustraies the movement tbrough a polarity matrix of cognitive and 

generative responses to cases of domestic confZict where violence bas occurred. in the 
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view of Laroque and other critics concernai about the negative consequences 

experienced by women when generative approaches are employed, the participants in the 

process are located in the lower right-hand quadrant of the generative pie. Movement 

towards the upper-lefi band, cognitive quadrant, the natural movement since it addresses 

the negatives of its diagonal opposite, may be blocked by the strong feus of other 

participants in the process about the negative aspects of the cognitive pole. In such a 

case where there is a blockage of the usual direction of flow, the recommended approach, 

acfording to ~ o h n s o c  is to move up to the positive quadrant of the generative pole. By 

that movement not only is there a re-affirmation of the positive potential of a generative 

approach, but a mutual recognition of the negatives of the cognitive which are addressed 

in the upper-right quadrant. Going with the energy of those resisting change or 

movement builds ernpathy and enables those who resist change to hear the concerns af 

the critics. Thus the movement into the upper right-hand quadrant fiom the Iower right 

provides a means of tuming the wall of resistance into a bridge to the cognitive pole. If 

real empathy has developed, re-appropriation of the cognitive approach will not simply 

be a return to the adjudicative status quo. Rather, the parties wiII End a way to design a 

process that maintains a balance between the cognitive and generatïve ples and that 

meets the needs and cancem of a11 @es by keeping the process moving between the 

two upper quadrants, with occasional shdIow descents into the lower ones acting as 

signais for adjustment or renegotiation. 

29 
See Bany Johnson, Polarity Management. pp. 13-1 6 & 66-68 
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in the case of women at risk of abuse who cm anticipate strong resistance to te- 

judicializing their wnflicts with men, the plarity cm be managed by moving back up to 

the generative upper quadrant. This wouId entai1 a critiquing of the current situation in 

terms of the i d d s  of the generative approach Such criticisms might include: that al1 

voices are not heard, or at least not heard equaliy; that where offenders are not called to 

account or to acknowiedge their cuipabiIity for the harm they have caused, there is not 

the trust and honesty which the process caIIs for; and that to the extent wornen feel 

coerced into acquiescence there is not the achievement of "buy-inn to the solution which 

is part ofthe generative orientation. A critique made along these lines, indicating where 

the generative approach is failing in its own terms, le& to a discussion of responses 

which reqwres a side-wise move, into the upper cognitive quadrant. This may result in 

imposing some cognitive qualities on the generative processes, codibng procedures and 

j0 
training requirernents for example, rather than a move to the extremity of the upper lefi- 

hand quadrant, which is the traditional colrrtrmm. The theory of poiarity management 

suggests that the negative aspects of each orientation are addressed by calling upon the 

positive aspects of the other. 

A polar@ management approach would affirm that it is important to retain the 

adjudicative system as a part of the legai system. If nothing else, it serves as a rneans to 

M 
See Carrie Menkel-Meadow's claim cited bebw that the time has corne for mediation 

to sacrifice some of its transfomative potential &y recognizing a need for (cognitive) 
d e s  and regdations to protect against its being abused. 
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encourage recalcitrant parties to participate more meaningfully in ADR processes. But 

more importantly, there are situations where an authoritative decision-maker is required: 

to protect the interests of society, to efficiently meet the needs of the parîies for a speedy 

resolution, or to provide protection for marginalized parties. Cognitive responses to 

wornen in the situations under consideration, it needs to be pointed out, are not without 

their shortcomings as well. The dissatisfaction with the negative aspect of such 

approaches that motivated the shift to generative responses was not exclusive to men. 

That dissatisfaction continues within much of the native cornmunity. 

Cognitive approaches are particularly inadequate in the range of remedies they 

offer. Jailing offenders may protect victims during the period of incarceration, but 

offenders are eventually released and are often more dangerous at that time. In 

matrimonial litigation the courts are virtually powerless to enforce the orders that they 

make, as demonstrated by the enormous volume of unpaid support payments. For these 

and other reasons there has been little uptake of the feminist cal1 to resist the movement 

toward ADR as a response to matrimonial violence. 

It is aot my intention here to do more than suggest how the theme of a 

cogrutive/generative yinlyang account of the dynamics within the Western legal system as 

it begins to incorporate ADR can help to identifjl a way to understand some of its failures 

and point towards ways of addressing them. My response to the quest I began with in 

this chapter, of accounting for the developrnent of ADR in the latter part of the 20th 

century, is to suggest that the nature of the process can be understood as a movement of 

innumerable cagnitivdgenerative yidyangs or polarities toward the generative 
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orientation. As experience teaches us that geaerative approaches are not a panacea but 

one of a range of approaches, then a re-establishment of cognitive elements into ADR 

processes reveals itself to be a strengthening of the movement, not a threat that the forces 

of cognitive menchment are at work Both cognitive and generative orientations are 

required in the process ofjustice making There will be few cases where one aLone wilI 

be sufficient to achieve justice. The challenge and the opportunity that the rise of ADR 

has presented to Western culture is the expansion of the range of possibilities. Effective 

use of these possibilities will require continued attention to the factors that are at work in 

each situation in order to identify the best balance of the yidyang in the moment. 

At the same time that ADR represents a generative direction within the IegaI 

system, there are within the ADR movement cognitive counterforces beginning to 

manifest themselves. Some cornmentators on the development of ADR have suggested 

that because of the lack of consistency of training and practice of mediaton, its creative 

potential ne& to be sacrificeci or timited by circurnscriiing the activity of practitioners 

with d e s  and codes." T h m  has beni an enormous development, particularly in the 

United States, of legislation and professional organizations that prescni codes of 

conduct, training requirements and procedures for ADR, particularly for mediation. 

Some commentators regret this development, many simply see it as inevitable, and d l  

others welcome the professionalization of ADR Al1 of these developments within the 

31 Carrie Menkel-Meadow, "Ethics in Alternative Dispute ResoIution: New Issues, No 
Answws from the Adversary Conception of Lawyers Responsibilities." Robert A Bmch 
Bush, The Dilemmas of Mediation Practice: A Study of Ethical Dilernmas and Policy 
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legai system indicate that ADR has stimulated a great deal of fairly rapid movement 

within the yidyang or dong the Mobius strip that nuis through the polarity matrix. Th~s 

activity is not entirely accounted for by the illustrations that 1 have examined through the 

lem of polarity management, but is rather a heightened expression of an etenial dynamic, 

which has dways been at the heart of the Western legal system. The visibility ofthe 

dynamic is increased by the rapidity of this movement and by the insight availabIe to us 

when we draw upon various models and metaphors, including those of the new science, 

to aid our understanding of the process. 

Locating ADR within a lawlequity polarity matrix 

1 tum now to a discussion of how the manifestation of this yidyang dynamic is 

apparent in the Iarger legal system of which ADR forms but a part. This requires a 

review of how the yidyangs of the cognitivdgenerative orientations within the legal 

system have been manifested over time and how the new science is both providing us 

with fiesh metaphors for understanding this rnovement and also is changmg our way of 

life so that the very nature of our legai system is being altered. 1 should note that some 

vaiters have suggested that ADR is a replacement for the adjudicative and adversarial 

legai system." In one pmentation of this view, ADR is raid to be a way to move out of 

or around the legd system in what amounts to a subversion of traditional adjudication. 

another writer suggests that hurnankind has progressed in linear fashion fiom tria1 by 

implications." 
32 See Robert D. Benjamin, 'Mediation as a Subversive Activity." and Nathan 
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combat, through trial by jury and is now moving forward into a new age of cotiaborative 

decision making. It is too simpIistic either to daim that ADR will introduce a new age of 

col~aboration, or to daim that history moves forward in such a Iinear fashion. A review 

of the history of the Western legal system reveals a much more cornplex process of 

development as well as a tong history of rnediation, reconciliation and collaborative ways 

of seeking ju s t i~e .~  

The orientations toward law that 1 refer to as cognitive and generative are in 

creative and tensive relationship. A prominent way in which the yidyang has manifested 

itself in the cornmon law tradition i s  in the long history of the relationship of Iaw and 

equity in the jurisprudence of the West. Men they are linked together in a yidyang 

relationship, "law" is undemood as that orientation toward the law that seeks to limit the 

discretion of the decision-rnaker and co enact or articuiate the law with maximum clarity. 

In this context we c m  say law is the legalistic or Iiterdistic orientation. "Equity" in this 

context is that orientation toward the law which dows to the decision rnaker a p a t e r  

range of' discretion, so that she may look beyond the text (whether statute or the principle 

derived fiom previous cases) for other prhciples that rnay support a decision that 

deviates from the nmowest interpretation. 

The characteristics associated with the negative and positive quadrants of each of 

the cognitive and generative poles appty in general tem to the lawkquity polar@ as 

wek The movement between p ies  which Johnson's poiarity theory suggests, a 

Davidovich, "Medation: A Process To Regain Control of Your Life" 
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movement fiom the positives of one pie, dom to its negatives and ihen up on a 

diagonal to ttie opposite pole, cm be ûaced through the history of the relationship of law 

and equity. The concepts of "law-" and "equity" go back at least to the Greeks, but a bnef 

review of their place in the British legal system may illustrate how I see the creative 

tension of the yidyang as having been at work over time. 

As Europe emerged from the disorganization that followed the collapse of Rome, 

taw was the purview of the king. As Gd's appointed sovereign, the king was 

authoritative both in the promulgation of taw, its interpretation and its administration As 

the kingdom grew and the burdm of deciding legai cases grew with it, the king followed 

the advice of J e h  to M O S ~ S  and appointed judges to apply the law in his name. 

Jealous of his prerogative as the sole authority entitled to pronounce the law, however. 

the king made every effort to limit to an absolute minimum the discretion of his judges in 

deciding cases. They were tightly contined within the narrowest interpretation of the 

law. 

In consequence of the restricted d i s d o n  of judges in the law courts, citizens 

began to petition the Church for redress where the king's judges could not assist because 

the king hirnself had not spoken on the issue at hanci. Summarizing centuries of 

development and a rnyriad of rivaInes and mixed motives let me say that, the Church 

responded by developing the Courts of Chancery, the head of which was the Lord 

ChanceIlor. These courts had no power over tk bodies of British subjects, they could 

a 
Harold J. Berman, Law and Revolution: Re Funnation of the Wesrern Legd Tradition. 
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not irnprison, brand, flog boil or execute thern as the king could, but they could impose 

fines and mandate behaviour. Over time the Chancellor's Court c m e  to be hown as the 

Court of Equity. The Chancellor, and in time his appointees, had discretion in their 

decision making. However, h m  early times they began to bind thernselves by maxims 

such as "he who seeks equity must corne to court with clean hands." Equitable maxims 

did not have the force of law, at least initially, yet their development can be understood 

as a movement through the polarity matrix, whereby even a decision-making institution 

created as a response to the cognitive rigidity of its rival is, over time, inclined towards 

the certaintv, predictability and equality of treatment that law provides. The flexibility, 

which was so desired, cm degenerate into favoucitism and unprincipled differentiation of 

outcornes in like cases. 

Unsurprisingl y, jealousies eventually arose between the hvo systems of courts. 

Most famously, this became manifest when Thomas More was Lord Chancellor and 

Henry Tudor ~ing." By the nineteenth century, however, the two courts had rvolved to 

the point where the differences between them were sufficiently insignificant that they 

were formally merged The power of both King and Church bad diminished as 

34 
Exodus 18: 13-27 

3s 
1 do not intend to suggest that the rivalry of law and equity was the most significant 

factor in that tortured relationship. Ian Scott in "Sir Thomas More: Perfect Justice and 
the Rule of Law" ( 1986) 30 Law Society of Upper Canada Gazette, 209. suggests that 
More's decision to accept death rather than compromise on his pnnciples was not a 
slavish devotion to the particular principle at issue, but an assertion that some principles 
brook no compromise. As Lord Chancellor he had o k n  been a legai rigourist. sûictIy 
enforcing the Iaw even when the principles on which it was founded were antithetical to 
him Thus the yidyang of Iaw and equity might be seen to be at work within More, even 
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ParIiament and the nile of law were in the ascendant and the Courts had long since 

developed an authority that was ody formalIy derived fiom the rnonarch. The merger of 

law and equity was in some ways a consolidation of the growing independence of the 

Courts from the executive and Iegislative branches. Common law courts now have the 

authority to enforce equitabie remedies with legaI penalties (such as incarceration), but 

still refer to the concept of the "equitable jurisdiction of the courtn in exercising certain 

dimetionary powen (such as inj~nctions).~ 

The historic development of Courts of Law and Courts of Equity suggests both 

the competition between and the complementarity of the concepts of law and equity. 

Aristotle pointed toward the necessity of each for a system of decision making when he 

defined equity as, - a  correction of law where it is defective owing to its univenality.'." 

Gibson Winter clarifies this limitation inherent in the law to which Aristotle alludes in 

observing, "[f]ormulas or laws are universa1 and abstract, They provide usehi 

boundaries in reflecting on moral issues, but they cannot resolve the concrete issues of 

personal lives and circrmistance~.~~~ Equity seeks to address thox disputes which, 

because of the specificity to which Winter refers, law cannot handle in a way thai will 

-~ - 

as it was at work in his dealings with the King. 
36 

Consolidation of law and equity in the courts of the province of Ontario was 
accomplished by the Ontano Judicature Act. 188 1. For the histocy of the development of 
the court system in Upper Canada and Ontario, a history which reflects this same tensive 
balancing of law and equity see Part 1 of Thomas Zuber's Report of the Ontario Courts 
Inquity- 
n 

Nichornucecm Ethics, BILV: Ch. 10, McKeon, Richard ed. Introduction to Arrstorle, The 
Modem Library, NY: p. 42 I 
IP 

Gibson Winter, C o m m ~  and SpÏriwi Tru~onnation, p.46 
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resdt in a solution that accords with the moral as sensu^.'^ 

Equity is not, however, a rival to law, a discretionary alpha to a legal omega. T'he 

historic rivairy of the competing courts notwithstanding, equity and law in practice work 

in cornplementmy relationship. Courts of equiiy needed to exercise their jun'sdiction in 

such a way that their decisions had persuasive moral force, if they were to be respected 

and adhered to. Perhaps under tfie influence of the casuistic ethical reasoning of the 

scholars of the Church, the Courts of Chancery h m  at teast the time of Thomas More 

relied on paradipatic formulations, analogies with earlier decisions and close 

examination of the circumstances of each case in their decision making. Over time, 

however, Chancery developed rules of procedure that ossified to the exterit that 

discretion was greatIy curtailed. The credibility of the Courts of  chance^ was lost in the 

nineteenth century as they drowned thernseIves in that proliferation of rules, Charles 

Dickens' scathing portrait of Chancery as a sinkhole of procedural wrangiing in Bleuk 

Horne points to how "Icgalitic" (in the sense of de-bwnd) Equity had be~ome.~  

On the other hanci, Law Courts cannot be completely free of dixretion. Judges 

39 
Paul Tillich, in speaking of the relationship of love and justice d e s  a similar 

observation regnrding the inevitable lirniting of law owing to its çenedity. "Justice is 
expressed in principles and taws none of WtUch can ever reach the uniqueness of the 
concrete situation. Every decision that is based on the absmct formulation ofjustice 
alone is essentially and inescapably unjust. Justice can be reached only if both the 
demand of the univecd law and the demand of îhe particuiar situation are accepteci and 
made effective for the conme situation But it is love whicti creates participation in the 
concrete situation." Love, Power ond Justice, pp. 15. 

40 
Thomas Zuber, Reporr of the Ontmio Courrs Iquiry p. 15. See also Richard Posner, 

Law and Lirerature pp. 140-144 
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must make decisions about which facts are put into evidence, about the credibility of 

witnesses and about the meaning to be given to statutes that are universai and abstract in 

their formulation, but must be applied in concrete circumstances. The decision-maker 

must strike a balance between the stnctly interpreted d e  and the complexities of human 

interactions. That this process is a real one is evidenced by the written reasons given by 

judges as they decide the cases before them4'. Those judgments ofien disclox the carehil 

weighing of competing claims, the d e s  of thumb as well as of law used in assessing 

credibility and deciding fats  and even the sympathetic claims which have impacted the 

judge7s decision rnalungR Ifequity has been correcting the law every step of the way, 

law has prevented equity fiom ninning away with the decision. 

A reflection on what law is, and where ADR fits into the legal system 

Various writers have proposed different metaphors as ways of understanding that 

law is neither a purely cognitive application of the "bIack letter", nor is it purely 

discretionary. Martha Nussbaum, James White, Robin West and others have Iooked at 

law as Iiterature, noting that an understanding of poetics and literary Kiticism cm help 

the observer to identify, within the written reasons of the court, the balancing between 

4 I 
See for instance the comments of L7HeureawDube J. of the Supreme Court of Canada 

whose reasons for the major$ in Board ofEduca2im of Miun Head Schooi Dwision 
1%. 19 of Saskatchewan v. Knight (1990), 69 D.L.R (4th) 489 include at pp.5 20,- 12 & 
5 13 the following: "Like the principles of naturai justice, the concept of procedural 
fairness is eminently variable and its content is to be decided in the *fit context of 
each case ... the aim is not to create "procedural perfeçtion" but to achieve a certain 
bafance betweea the need for fairness, efficiency and prediçtability of outcorne." 
42 Marth Nussbaum, Poetic Justice. 
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the statute or the well settled principle of prior cases and the complexities and emotional 

factors that may urge a reinterpretation of the law. Richard ~osm?  looks to ecanomics 

and the insights that it offers about human behaviour to aid our understanding of the way 

in which certain clear rules of law are challenged again and again until tinally a case 

arises where the clear principle is overtumed and new law is made by the court. 

Ronald ~ w o r k i n  suggests that law can be understood as an interpretative act in 

order to move away from positivism without becoming mired in situationdism. He 

suggests that law might be thought of as a chain novel. Every judge is called to author a 

new chapter that must address the circumstances of the moment, but in a way that is 

coherent with what has k e n  prenously mitten. The decision rule" which the judge 

applies is to discem the best interpretation that ties together dl of the previous relevant 

decisions and to decide the presenting case in a way that is both in confonnity with that 

notion of what is best and is itself best in the circumstances. 'Best' is understood by 

Dworkin to mean that which promotes the integrity of the political morality of the 

society, a concept that 1 understand to be analogous to what 1 have called the mord 

assensus. 

In the final metaphor to which 1 wiII refer, Milner Bal1 suggests that legal process 

is theatre which enacts a stoq which must be linked back to the point of origin, that is to 

the Biblid story which t ek  us that God created both humankind and the law, the latter 

43 
Richard Posner, Economic AmIysis of h. 

(1 

Rondd Dworkin, LCMt 's Empire. 
4s 

John Fraser Nash tint articuiated this d e  in his work on the use of game theory in 
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king necessary if the former is to be fully human. He writes, "Just now I only want to 

point out that the theaûical mode of court aids judgment by stimulating connections that 

enlarge the mind and that it does so insofar as it prompts us to make connection with the 

beginning." 

1 can hardly do justice to the explication of each of these approaches to 

understanding the workings of legai process. [t is suftïcient for my purposes here to note 

that conceptions of law as literature, economics, interpretation or theatre each share an 

understanding of law as an interactive process. Statutes and reported cases are not to be 

treated in the manner of the score to Beethoven's Fitlh Symphony, where the object of is 

to reproduce in the present moment exactly what was in the mind of the composer two 

hundred years ago. Rather, law is to be treated like the melody line in George 

Gershwin's I Got Rhythm, one of the most Frequently played standards in the jazz 

repertoire. The artist begins with that melody and then he or she improvises on it, while 

remaining within the d e s  or grammar of the musical conventions of the day. There 

must be integrity between the text and the performance. In the words of Charles Mingus, 

"You need something to improvise onn But integrity does not mean complete 

correspondence in every detakn 

understanding economic behaviour. See Nasar, Sylvia A Beauf@ M i d  
46 

Milner Ball, The Promise ofAmericun Law, p.68 
$7 

Classical music includes great scope for interpretive shadings of that which the 
composer has written. The difference between classicai and jazz music that is centrai to 
my metaphor is that in the latter form improvisation is of the essence, in the former it is 
not part of the genre. 
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Legal prucess is a way in which the human community in the moment interacts 

with the human cornmunity of the past as well as tbat of the Future. If the chapter of the 

narrative that we write today is coherent with the past, that is not to say that it is 

detennined by the p s t  If the chapter that we write today impacts the Future, that is not 

to Say that it controls the future. The legal system is intersubjective in that it is a forum 

in which human beings in the moment work out how they are to best live together. The 

cognitive orientation draws our attention to the ways in which previous generations have 

sought to order human affairs. But the law as it is written cannot be ailowed to be a dead 

hand directing the present. Looking back is both a cognitive and a generative exercise. 

The generative orientation suggests possibilities for the future, but the future is 

not compktely open. It would be unjust to ignore the reasonable e-ions of society 

that law be developd in a coherent fihion.* Because it ir affécted by the past, the 

future is, to some degree, fixed, an object of cognition. The role of law. "to create the 

conditions where love can live" in Berman's wondemil cannot be fulfilled if the 

possibility exists that law can, in a moment, be changed into something entirely 

unexpected ïherefore looking forward must be done both cognitively and generatively. 

The writers 1 have mention& have in mind the adversariai pracess when they 

speak of taw as lirerature, economics, interpretatioa or theatre. In many situations the 

intersubjectivity which law requires in order to fùlfill its role is difficdt to achieve within 

48 
In his examination of John Rawl's Theory of Justice, MichaeI Sandel considers the 

origins of expecbtion and the role it plays in a theory of rights. Liberah and the Limits 
o f h s  f ice. 
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the adversarial -stem. ADR provides processes, which are helpful in many 

circumstances in promoting intersubjectivity and thus enabling the Iaw to better fulfill its 

fbnction, in some instances ADR is ûuiy an alternative, in others it can play an accessory 

role and in stilt others it may best be used either before or after a trial has seetled some of 

the issues. PcDR also has the potential to provide soçiety with processes for resolving 

conflicts or considering ethicd controversies that are not currently governed by positive 

law. Collaborative approaches to dispute resolution can facilitate healthier ways to deal 

with confiict and they c m  also facilitate healthier and more effective ways to make 

decisions. The test for the appropriateness of collaborative approaches is whether they 

will contribute to the achievement of the minimum conditions for love to flourish. 

Thinking of law as titerature, theatre, economics or interpretation raises the 

question of what law is. My own preference is for a broad understanding which would 

include al1 of the following: 

Bennan's concept, already referred to, that law is the means by which human 

communities create the conditions where love cm live, 

The Jewish traditionm which considers obedience to Torah, a word onen tmnslated as 

law, to be the way in which humankind conforms itself to the mind-will-spirit of God, 

The process approach of Cobb and Griffen which would suggest tfmt Iaw is that 

49 
Howard Berman, The Interaction of Luw anci Religion, p.88. 

W 
Josef Soloveitchik, Halakhic Man. Abraham Joshua Heschel, Moral Grandeur and 

Spirirual iludaciiy, Jacob Neusner, Scripttues of the Oral Torah. David Lerrnan, 
"Underlying Principles: Restorative Justice and Jewish Law." See also Paul Tillich in 
Love, Powm andhstice at p.56, "in Iatw Judaism the Iaw is fiypcstasized in the etemai 
realm. M y  its manifestation is temporal. This implies that it is the fom of king 
which is vaiid for everything in every period Obedience to it gives power of king. 
Disobedience invoives selfdesîruction." and a h  pp.64-66. 
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whkh defines the current limits of our understanding of the best that humans-in- 

relationship can strive for, as they seek to achieve the divine intention whkh God 

holds for al1 of creation, and 

WilIiarn Luijpen's phenomenologicd exlstentialism which defines the positive law as 

setting the minimum conditions for enacting the love commandment of Christ, which 

is Iaw in its broadest, natural sense. 

Most of what is wtitten a h u t  the law by those in the midst of interpreting, 

applying and creating it, however, assumes a narrower, more instrumental detinition. 

The classic positivist definition o f  the Iaw amounts to ths: the law is what the sovereign 

presm'bes. Luijpen, Dworkin and others have sufficiently critiqued this simplistic 

positivisrn. But it needs to be noted that, like Newton's Iaws for the movement of planets 

which have ken show to lx limited in their application and in their ability to descnlbe 

and predict, positive law still describes with reasonable accmcy, our e@ence of law 

on a practical and non-reflective Ievel. Positivism certainly îs embedded in our 

adversaria1 system where the court's inclination to seek a law transcending the voice of 

the legislatue is circumscribed. As 1 have been engaged in writing these reflections on 

how the yidyang informs our understanding of the law, I have reminded rnyself that were 

t to be calleci to appear before a justice of the peace for a ttaffic violation, anyuling but a 

positivist theory of the Iaw wouId be unhelpful in negotiating my way through the 

experience. 

The development of AûR as an iteration of the cognitive/generative yidyang 

represents a popular response to the limitations of positivisrn. A movement away fiom 

the cognitive acceptance of the pronouncements of the sovereign toward the generative 
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re-interpretation and emkilishment of them passes sorne of the power under the Iaw into 

the han& of the people. i think it confuses our understanding of the comrnunity 

stnictwing mechanism of law to Iimit that term to apply ody to d e s  and statutes. it is 

important to have an overarching concept which includes not only adversarial and 

adjudicative processes, ADR and other collaborative, informal means of resolving 

disputes, but also the even less formal ways in which humans make decisions, which is 

one way of undcmanding what is meant by the terni &doing ethics.'" That overarching 

concept in the Biblical Hebrew undetstanding was Torah and the best word we can find 

to cover it is km. It is important to have such a broad conceptuaiization as this because it 

points us toward the interwnnectedness of ethical decision making in the most ordinary 

events of daily life and in the most singular and profound instances of Iegai adjudication. 

The intercumectedness is important in living out G d s  desire for the harrnony of al1 

things in the broad sense of ail creation, and also in a more irnmediate sense. Whether in 

the Supreme Court or in negutiating our children's citrfew, by drawing on what the two 

processes offer, and rebdancing the yidyang as we go we enrich ouf relationships and 

ourselves. The concept of taw 1 am presenting here is a spherical Rubik 's cube of 

intersecting and connected yidyangs each of which is drawn into the whole around the 

s@me uthacfor of the cognitive/generative yinlyang. 

The development of ADR in recent years may seem to some a subversive 

51 
"Ethics can In many respects best be rmderstood as a pmess of developing, 

unders&nding, testing and refining the principks by which decisions are reached" 
quoted in Roger Hutchinson, "Probabilities, Passions and Public Policy." 
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alternative to the legal system because the collective memory of the West has largely 

forgotten the time when the law meant something more than the word of the sovereign 

and the legal system was not restncted to the structure of courts established by and 

accountable to the sovereign It has been well over 100 years since the British Courts of 

Equity lost the last vestige of the ecclesial connection which gave them some sense of 

ailegiance to a law outside that of the state. But, as Harold Berman points out in Law 

and Revolution, in the development of the Western legal system there once was a myriad 

of legal systems. Not only that of the church, but those of feudal lords, merchants and 

cities competed with the royal law, in the sense that they asserted juridiction over 

certain areas of Iife and aIIowed no primacy to the law of the sovereign in those areas. 

The challenges of communication and travel were the practical part of the reason for the 

development of ovedapping lepl systems, and the ovenvhelming acceptance of 

Christianity which gave a universai undetpinning to the naturai law, was the theoretical 

and theological part 

The unitq and positivistic Iegal system of the West in the 20th c e n t q  owes 

some of its coherence to the pervasiveness of Newtonian ways of understanding the 

working of the universe. That legaI system posits (the theoretical possibility of) a 

universal legal code that cm govern ail situations that rnight anse-'' The image is that of 

society as a machine and the legai system as the d e s  for keeping it running smoothly. 

The machine image of socid organization is beginning to manifest its limitations is as we 
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discover the practical limitations of written codes of the magnitude required to govern 

behaviour in a world of ever increasing complexity. Human being simply cannot absorb 

al1 those rules. Too much tirne is required to search the code and interpret the relevant 

provision. 

The development of ADR then, can be seen as a response to the limitations 

inherent in a legal system, which is conceived of as unitary and positivist. ADR can be 

thought of as a Iegal system that is complementary and competitive in the way that courts 

of equity as weI1 as feudal, mercantile and urban courts were complementary to and 

competitive with the royal courts. in the next section 1 will look at how complex 

adaptive systems theory, which is derived, in part, fiom ment developments in the field 

of brain research, can help us to understand the processes which Berman identified as 

making up the multiple legal systems of the West of 500 years ago, and also the 

development of new multiplicity within the lepl system as we enter the 21st century. It 

should be noted that the unitary and positivist conception of the legal system, the 

pervasiveness of which can be traced to the Enlightenment and Newtonian physics, was 

always a mode1 and a way of focusing our understanding, never a comptetely accurate 

description of reality. For instance we have retained multiple court systems throughout 

the last 500 years, such as the divisions within Ontario of County Court, Supreme Court, 

Provincial Court, Surrogate Court, Divisional Court and others, as well as the 

establishment of numerous quasi-judiciai bodies with varying levels of authority in 

52 
See Fritjof Capra's characterization of Newtonian physics cited in Chapter 4, note 30. 
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particular fields of juridiction such as the Labour Relations Board, the Ontario 

Municipal Board, the Commercial Registration Appeals Tniunal and the Rent Raiew 

Board These evidence a legal system of multiple forums and approaches, 

notwithstanding the over-riding conception of it as unitary. 

Law as a complex adaptive system and ADR as a mode of adaptation 

The science of complex adaptive systemsD provides a new metaphor that infoms 

our thinking about the nature of the legal system and the relationship of ADR to it. A 

cognitive and unitaq conception of the legal system places God or the Constitution or 

some such authority at the pinnacle of a pyramid and views the law as the systern of 

tentacles which, like the nervous system, teems with information as the pinnacle 

commands the activities of the periphery. The Eniightenment conception of a deistic, 

clockwork universe is a variation on this theme as the laws within the system, whatever 

their origin, are still conceived of as controlling its activities. CompIex adaptive systems 

theory understands Law as a "continuing group conversation about core  value^.^ The 

Iegal system is constituted by a11 the participants in the larger sociaf system, al1 of d o m  

participate in that conversation. The legal system is a network of organizations, which 

s? 
David R Johnson, "Emergent Law and Order: Lessons in Regdation, Dispute 

Resolution and Lawmaking for Electronic Commerce and Cornrnunity." David R 
Johnson, and David G. Posî, ^Law and Borders-The Rise of Law in Cybaspace.' See 
aIso Roberto Ungar, Lm in Modern Society. "Law as interaction..consists of the 
accepted practices on the bais of which ail communication and exchange is carried on." 
p. 50 
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facilitate this conversation. The Iegai system is made up of numerous organizations 

some of which have no more connection with the legal system of courts and legislatures 

than any other organization in the social system. And finaIly the legal system is evolving 

and changing at a considerable speed, propelIed by the technological advances that have 

facilitated communication antongst the various systems which in combination constitute 

society. 

Berman's description of the interaction of feuda[, d a n  and mercantile courts 

with the royd courts provides an historic illustration of the working of complex adaptive 

systerns. The speed of interaction and adaptation was markedly slower, but the network 

of scholars and lawyers, al1 of whom spoke and wrote Latin and shared a rernarkably 

similar education in the classics and particularly in the legal code of Justinian, served a 

similar function to that of the Internet in our day. There was an ability to share 

information from diverse jurisdictions and to analogize and draw principles fiom a wide 

variety of lepl systems. This communication and sharing of concepts crossed national 

boundaries and aiso the boundaries of the hcrionally diverse Iegal systems. Thus a case 

pleaded in a Florentine mercantile court could infonn the decision making of a London 

urban court. To a great extent the population could chose their forum for decision 

making, Cities might compete for skilled trades or particuIar merchants by adapting their 

laws to attfact them. Merchants in contracting their joint ventures would draw on the 

lepl precedents that suited hem and wodd refuse to d d  with merchants or 

- - -- - - 

W 
David R Johnson, "Emergent Law and Order." p. 265 
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jurisdictions that would not abide by those agreements. Enforcernent of the law, always 

the great concem for unitary, positivist conceptions, was in part universalized by the 

universalism of Christianity and resort could be had to the Church or its courts to enforce 

the laws of a system that lackeâ the royal prerogative of jails and execution. To a great 

extent, however, enforcement came by the power of exclusion. If a city, for instance, 

lacked the authority from the king to enforce its laws by capital or corporal punishment, 

it could d l  enforce them by banishing offenders. A breach of the niles of a mercantile 

legal system resulted in a merchant who refused to be bound by its judgment finding 

himself short of persons to deal with in future. 

In his exploration of the concept of law in the cyberworld of intemet commerce, 

David Johnson descnk a developing legal system that is not unlike that of medieval 

Europe. The "cycle time" of interactions and the flow of information are, of course, 

much more rapid In the cybenvorld, however, the traditional foundations of law in 

national govemments with the jurisdiction to incarcerate or fine those who breach the 

law are greatly eroded. The primary means of enforcement thus becornes exclusion. 

Johnson suggests that laws or mies for the conduct of relationships and transactions will 

evolve in great multiplicity and participants in the Iife of the Internet will choose their 

forum according to their needs of the moment. Failure to abide by the Iaw of a particulas 

network of participants will result in exclusion from that network. Legal sub-systpms 

will corne and go, evolve and change, with considerable speed and they will be very little 

impacted by traditional nationaily grounded legai systems. "Any insisteme on 'reducing' 

ail online transactioas to a legal anaiysis based in geographic tetms presents, in effect, a 
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niw 'mind-body' problern on a ~ l o b d  swle."l5 

Not every one of life's possibilities can be govemed by the compiex adaptive Iegal 

systems of this cybemorids Indeed pasons will discover that they are subject to a range 

of legai subsystems depending on the advity in which they are engaged Nationalfy 

grounded legal systems will continue to function and govern a wide range of behaviours. 

The hegemony of the unitary, positivistic model of a legai system will, however, be 

eroded in the cyberworld, where participants will in many cases be discussing the content 

and structure of the legal system a s  they constantly consider changing it to suit their 

shifting needs. This erosion will also be visible in the traditional fields ofjurisdiction of 

the adjudicative legal system. Persons in need of legal order to deai with past or 

contemplated transactions will increasingly look to means by which they can design their 

own legal rules. On the Internet this wilI deveiop, according to Johnson, as niles are 

negotiated and enforced, by exclusion [n the inter-personal realm ADR cm be seen as a 

-- -- - 

35 
David R Johnson and David G. Po% in Low and Borrders: The R w  of Luw ln Cybcrspce at p. 5 An 

indication of the shape of technology drivg, challenges to traditional legai concepts and structures is 
provideci by the ongoing Iitigation in wbich the music indumy seeks to &ut dom the Nqsfer Website, 
which allows participants fiee access to copy-righted music. Margaret Wme in the Globe d M a i f  of July 
29,2000 (p. A15) quotes John Ferry Bariow, h e d y  of the Grdejhl f iaiand now a FeUow at Harvard 
Law School thinking and w&g about the eiectronic fiornier, who says. "It's a war betweni the induaria1 
ap and the information age. The lawyers and iïtigaron are artifam of the indumial age." Weme goes on 
tu write Whqr are fighting to han8 on to a worid where idonnation was mted as hard goods, ratber than 
expression; as property, rather than relationships. Property law simply doesn't work Ut the information age." 
56 

The question of whether the cyberworld legai system funiishes an appropriate or 
heIpM model for thinking about crimina1 justice is beyond the scope of this paper. 
Exclusion may be an appropriate response to breaches of commercial des,  but as a 
response to crimes against the person, it seerns to me inadequate in many circumstances. 
The cyberworld legai system is by definition one of transitory and supeficial 
relationships, whereas crimes against the person are ofkn intensely relational and always 
personai and mut be deait with in a way h t  takes that dimension into account 
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method by which the increased complexity of our society leads to the development of 

lepl sub-systems that cm be tailored to the needs and expectations of participants. 

National le@ systems, Courts of Civil and Criminai Jurisdictioa wiII not disappear, but 

they will increasingIy becorne one cornpuent of what wilI be recognized as a wider 

constetlation of interacting interconnecteci systems that provide structure for the 

organizarion of human interactim5' 

Tfte Civil Justice Review initiated by the Goverment of Ontario in I994 

envisioned in its preliminary report, issued in March of 1995, that courts will become 

"'dispute resolution centres' adopting a 'multidoor' concept of dispute resolution and 

in~egrating alternative dispute remlution techniques. Some observes have expressed 

the concem that as government and the traditional legal system adopt and adapt ADR, the 

generative and transfomative possibilities of these methods will be cwpted and ADR 

will become increasingly nile bound and wdl eventually be subsumed into the existing 

adjudicative structure. While some government initiatives wilf doubtless resdt in 

outcornes that serve the interests of those concerned to maintain the status quo for the 

adjudicative process, there is good reason to think that new legal sub-systms wilI 

continue to spnng up, given the impetus of the forces which have given rise to ADR and 

the increasing ease of establishing altemtives where the traditional Iegal sptern proves 

SI 
See also Roberto Ungar, at p.54 in Law rn Modem Socieiy "A legal order operates 

against the backdmp of custornary and bureaucratie law and..the differences among the 
types of Iaw dways remain Auid* 
58 

Civil Jmtice Rwiew Report 1995 Part I - Background and Vision - p.5 
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unduly rigid and fails to meet the needs of those in confiict. On the other hmd, the 

initiatives taken by the government, even if their proponents have fairiy Iirnited 

expectations dong the lines of streamiining the traditional legal system, may develop a 

centrihgaf momentum of theù own and lead to increased diversity evea wirhin the court 

systern. 
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Chapter Six - Society and Self: A Basic Polarity 

The Concept of the Self 

In Chapter One 1 remarked that "the approach which 1 take to understanding what 

it rneans to be human takes the interactions of human beings as constitutive of 

humanness." 1 need now to return to this issue as a preliminary to considering how ADR 

and the generative orientation to Iaw of which it is an exemplification contribute to the 

hurnan project of seeking to [ive together in justice and harrnony. 

The issue here is reaIly the understanding of the self The inheritance we have 

from the IiberaI tradition in Western culture is a notion of the self that is radically 

individualistiç. PopuIar culture rnay identify a longing for cornmunity, but that 

cornrnunity is thought ofas an achievement of choice - choosing the right 

neighbourhood, the right fnends, the right social institutions, where right means 

compatible with me and my preferences. That kind of chosen community does not 

impact the core identity of the individual; rather it fulfills our desires. If comrnunity is a 

phenornenon that is chosen, then the self is always cleariy distinct from the cornmunity. 

It rnay be that community cannot be achieved in a cuIture that defines freedorn to 

choose as the ultimate vatue. Robert Lane rernarks thst Western society sriffers fiom "a 

kind of famine of warm interpersonal relations, of easy-to-reach neighbours, of 

encircling, inclusive memberships, and ofsolidanty in family life."' The existence of 

such a craving and the resutting social malaise cannot be addressed without changes in 

cdturaI values that have ihus far not ben adopted Thirty years ago Harold Berman 

1 
Robert Lane, The  los.^ of Huppiness in Marke[ Dernocrucies, Yale University: 2000., 

quoted in Utne Header, Sept-Oct, 2000 at 77 
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suggested that the commune movement wkch came out of the 1960's might be an 

&ance guard for the sort of changes that are needed to achieve the healthy interaction 

of law and reiigion. He saw such interaction as necessary to create the balance of 

individual and cornmunitarian orientations wherein lies the possibility of meeting the 

ne& For relationship, without overwhelming the identity of the self.' Communes have 

failed to fulfill that expectation, but the hunger remains that can only be filled by 

community which is a lifechanging commitment, not a life-style choice remains. 

Michael Sandel, in describing John Rawls' ctassic statement of the liberal 

conception of the individual in A Theory of Jusfice writes, "the identity of the subject can 

never be at stake in moments of choiçe or de~iberation.~ That which is outside the 

individual does not, ultimateiy, change the identity of the individual. Interaction with 

others, in Rawl's neo-Kantian libéral view, gives us materiai to consider in choosing who 

we are or who we are to become, but the possibility of transformation rernains internai. 

We are oniy affected in our core identity if we decide to be affected "We are," in the 

liberal account, "barren subjects of possession first, and rhen we choose the ends we 

would porsess.~4 

Jennifer Nedelsky has wrïtten that, "Human beings are borh essentially individual 

and essentially social creatures." In one sense the concept of self involves a "chicken 

and egg" dilemma It is impossible to say which came first. Individuality and sociability 

are both ontological features of our humanness. The yidyang symbol is helpful here in 

2 
HaroId Berman, The Interucfion of L m  und Religion 

3 
Michel Sandel, Liberah  and the h ~ i t s  ofjustice, p. 1 6 I 
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dving symbolic utterance to the understanding tbat we cannot think of our individuai " 

essence apart fiom its ~Iationship to the social structure that gives us birth and sustains 

us throughout our tives. Similarly we cannot tbhk of society without an awareness of the 

constituent individuais who comprise it As Nedelslry goes on to observe, "The liberal 

tradition has ken not so much wrong as seriously and âmgerously one-sided in its 

ernphasis." 

The conception of the self is important to understanding the process i have calleci 

the formation of moral assensus that underlies and is necessary to the hctioning of the 

lepl system which is in tum necessq for the ordering of society. Under a liberal, 

individualistic modei of the self a social consensus as to what is just in any pamcular 

case, or as to what constitutes a just system for ordering human interactions, will require 

that each individual assent to compatible if not identical propositions. The process is 

necessarily rational, as what is required is that each individual be persuaded to choose. 

Thus, disputes will be decided primady by marshahg the evidence and determining 

whether the action which is the subject of dispute feil within or outside what is 

prescnid by previously agreed d e s .  hdividuals will weigh the evidence and decide. 

The system of justice wiIl be strongly oriented toward the cognitive pole. 

A communi t~an conception of the self suggests a very different approach to 

justice. Michael Sandel offets this description of a community. "For a society to be a 

community in [the] strong sense, cornmunity must be constitutive of the shared self- 

4 
Mchael Sandel, Ltberalism and the limiis ofjustice, p. 133 

5 
J d e r  Nedefsky, "Recunceiving Ri@& as Relationship" p. 13 
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understandings of the participants and embodied in their institutional arrangements, not 

simply an amibute of ceriain of the participants' plans of life."6 The boundary b e t w m  

the seIf and the other is more permeable, though it has not disappeared. This 

cornunitarian self is constituted in part by the shared values, cornmon vocabulary and a 

background of implicit practices and understanding.' Stanley Hauenvas in speaking of 

the cornrnunity of the Church puts it this way: "Our unity [as Churchj is constituted by 

our inability to tell o u  stories without one another's stories."' This cornmunitarian 

notion of the self recognizes both the individuality of each story and the interweaving of 

dl stories, constituting an overarching story, which is ultimately known only to Gd. 

Pertiaps an experimental piece of theatre 1 saw many years ago suggests the natwe of this 

tape- of stories. On three successive nights the same play, a rarher strai@f'onvard 

British fuce, was staged, and the same action pmented. But on each night the audience 

was watching the action fiom the vantage-point of a different room of the country house 

in which the action was set. Thus something heard offstage on Monday was seen directly 

on Tues&y and described by other participants in the action on Wedneçday. The stories 

wove together to form a communal story that was consti~ed by, but not limited to the 

individual stories. 

Law, understood as that which orders society to enable love to flourish, woutd be 

unnecessary if there were no boundaries between individuals, if the self were aùsorbed in 

the communïty. To the extent that the individuai remains distinct fiom the cornrnunity, 

6 
MichaeI SandeI, Liberulism und the Limits of Justice, p. 173 - 
Michael Sandel, Liberalism anci the Limits of Justice. p- 172 
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law or a ystem of justice is required. The stronger the cornmunitarian solidarity of a 

society, the less it requires the formaiization of the law. Such a society can rely on the 

shared values and pmctices which are understood by the whole comminiiw and verifiable 

by observation on any occasion when the law is invoked Mod assensus in such 

societies is much closer to consensus than to dissensus. 

The Polarity of SelfICommunity as Manifesteci in the Legal System 

[t is worth repeating here Jemi fer Nedelsky's remark that, The  liberal tradition 

has been not so much wrong as seriously and dangerously one-sided in its emphasis [on 

the individual]." The ill consequences for the legal system of ow overiy individualistic, 

rational and cognitiveiy oriented culture will be adverted to in a moment. But 1 need to 

note here that it would be an error to hold up a communitarian ideal as a panacea, which 

wouid address those consequences. Barry Johnson's mode1 of "polarity management" is 

as applicable in understanding the relationship of self and society as it is in understanding 

the pros and cons of the breathing process. Just as an over-emphasis on inhalation will 

burst our Iuûgs, and an over-emphasis on exhalation will suffocate us, so an over- 

emphasis on our social embeddedness will leave no room for the self, and an over- 

emphasis on o u  individuality will Ieave us empty of our humanity. What is called for is 

thus a conception of human society and a system of justice *ch facilitates the 

movement of both the society and each constituent member through the polarity ma* 

of individual and commrmityty ADR provides a number of methodologies, as weli as a 

t 
Stanley Fiauenvas, T h e  Church's One Foundation is Jesus Christ Her Lord" p. 153 
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jmispnidentiai and philosophicai ~rieotations'~ that have the potential to contribute to 

that movement witbin the polarity matrk In so doing, it can contribute to the ability of 

individuals and soçieties to work at that balancing movernent in the formation of moral 

assetlsus. 

In any heterogeneous society, conflict is inevitable. Without perfect love, perfect 

knowledge or perhaps both, human beings will have to deal with différences that will 

inevitably arise between them. The transfomative approach to ADR is premised on the 

view that resolving the difference is always a process îhat contn'butes to the moral 

assensus. in this understanding, deciding the conflict in Iegalistic terms - who is right 

and who is wrong - is of diminished importance next to the objective of providing an 

opportunity for those in conflict to overcome, to whatever degee possible. their sense of 

olherness and separahon. Often this will involve the healing of €ractured relationships. 

At other times it will involve strangers Iearning about strangers and k i n g  changed in the 

process. There wiil stilf be many cases, particdarly those of deliberate harm agamst a 

person or identifiable group of persons, wfiere the issue oFright and wrong must be 

addressed. in such cases it will usudly be the fia step in the process of resolving 

disputes. But in other cases, afier the parties fiave shared their stories, right and wrong 

may not be an issue at aIl. 

-- 

9 
knnifer Nedelsky, "Reconceiving Rights as Relationship" p. 13 

IO 
As 1 present it, ADR also has a theologïcd orientation tbat is conducive to the 

achievement of the objectives E ciaim. ADR is coherent with the Christian tradition and 
is a f a i t .  living out of the gospel, in my view. One need not, however, share my 
iheologicd orientation to adopt the view that ADR c m  make a signincant contribution to 
managing the poIarity of individuai and commun@. 
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Transfomative ADR must attend to the polarity matrix of self and comrnunity 

and not allow the legitimate interests of the identifiable individud to be overwhelmed 

Injustice, power imbalance and maIdisûiiution of resources and capacities cannot be 

overlooked in the name of achieving a resolution The transfomative burden falls 

heaviest on those who are the rnost advantaged in the situation. I will r e m  to these 

claims for transformative ADR, but 1 want first to consider the understanding of the self 

that underlies the legal system that is in place in our liberal, individualistic society. 

Although most disputes in Western society do not end up in the han& of lawyers, 

let alone in a courtroom, the trial is a paradigrnatic social institution. Because a dispute 

couldgo there and because it is the sociaI mode1 for achieving justice, the adversarial 

approach has an impact on the structure of every dispute, even if it is unlikely that it will 

ever resuIt in litigation, Disputants who are aware of the possibility of a trial will be 

im pacted in their behavlour by their conception of what that means. And for many in our 

society a trial is something just short of war. It is, in the words of lan Outerbridge, a 

senior litigator, "plain and simply a dog fight in which self-interest and selfdefence are 

the soie motivating  force^."^' This Hobbesian Mage is praented a an ideal by few 

lawyers, but is acceptai as a realistic appraisal of the system, and in any case inevitable. 

by morti2 

But as Sol Linowitz points out, self-interest confionting self-interest in combat 

gear need not be the only way of conductîng a legai practice within our tradition. 

I l  
Ian Outerbridge, "ResidentiaI Schools: Finding a Way Through the DebacleF: 

Fellowship Magcine, September 2000,4 at 9. 
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Drawing on his experience as a srnaIl t o m  lawyer in America prior to the Second World 

War and contrasting that with his experience as Senior Counsel to Xerox Corporation 

afterward, Linowitz identifies "a subtIe shift that has been affecting al1 the American 

professions and many of our businesxs - the shifi fiom relationship to transaction"" 

Legal practice as relationship is defined by a lawyer whose d e  required that he know the 

law and advise his client what he wuld or could not do within the law. In this portrait 

Linowitz suggests that the lawyer was, rather than a hired gun, a custodian of the public 

good whose practice may ofhm consist "in telling would-be clients that they are darnned 

fools and should stop."14 nie shiR h m  relationship m transaction is the shift to the 

hired gun role. Clients, particularly corporate clients, have abandoned the small town 

cornmunitarian values Linowitz daims were the nom of the inter-war period. The 

individualism of laissez faire liberaiism now permeates the legal and business 

communities. The laissez faire appcoach sees the public good as the tesuit of the pwsuit 

of individual goods. Thus no one n d  to attend to the achievement of the public good 

Efforts to achieve the public good by cooperative effort are, in fact, seen to be destructive 

of the very object they seek, particulariy if the good is sought through the agency of the 

state. In this new world of liberal individualism legal services became just another 

commodity to be bought at the best price. Lawyers ceased king sage advisers with a 

certain professional distance h m  the ends sought by their corporate clients. 

[ncreasingly, they were hired not to monitor wrporate actMty in the name of the law, but 

12 
Sol M. Linowitz The Berrcryed Profission 

13 
Sol M. Linowitz The BeaayedProfission, p.38 
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to further corporate activity within the law, and to test and sixetch the law or lobby for its 

revision if the general good, as represented by the law, conflicted with the individual 

good of the corporation. And so litigation grew into the major branch of the legal 

profession, as lawyers ceased telling clients to stop king "damn foolsn and tumed to the 

courts to achieve the aims of their clients by engaging in the -dog-fight" of personal 

interests. 

Though corporate IegaI practice in the past may not have always been so rosily 

cornmunitarian as Linowitz recalls it, his contrast of the "relationaï' and the 

"trruisactionaln approaches to law is helpful. By relational 1 understand him to mean that 

the law is a system for ordering the whole of Society and the role of the legal practitioner 

is  not solely to advance his client's airns. but to help his client adjust his airns so that they 

are consonant with the broader social objectives expressed in the law. The law is a tool 

for fostering the creative interaction that is at the heart of a cornmunitarian notion of the 

self. By a transactional approach to law 1 understand Linowitz to have in mind an 

individualized understanding of the self Each person decides on what is in her best 

interest and then pursues that interest pnmarily by choosing what is best calculated to 

achieve it, regardless of the impact on others. She assumes that others have the same 

attitude and it is in that similar lack of regard that fainiess is said to reside. When 

interests conflict, in this transactional understanding, they are to be resolved by the 

exercise of power. Reason will be used to persuade the other Party or the court of the 

merits of one's case. Reason is employed, however, as an exercise of power rather 

14 
Sol M. Linowitz The Betrqved Profissïoon, quoting Elihu Rwt, p.4 
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than as the enlightenment tool for the disinterested determination of what is just, 

If litigation, ctiaracterized as war with words, is the pdigmatic settuig for 

dispute resolution in Western society, then al1 disputes have the potentiaf to becorne 

contests of power. But it is not inevitable that society's final dispute resolution 

rnechanism be a power contest The ongins of the Western legal system lie in European 

communities that valued relationships and emphasized reconciliation as a respnse to 

conflict The long development of the Western legal systern traced by Harold Berman 

suggests that it need not be oriented around the rights of the individual. The 

Enlightenrnent, the rise of capitalism and the nse of the nation-state dl contributed to the 

curent shape of our legal sFtem.15 The recent advent of ADR as an alternative to the 

"dog-fight of individu! interestsw suggests that there is some recognition within Western 

society of the cost of an unduly individulistic le@ system. ADR may represent a 

movernent toward a legai system that embraces a more cornmunitarian understanding of 

the self. 

Embracing Reconciliation within the Polanty 

In his reflection on the long-standing and seemingly intractable conflictri in the 

Balkans, Miroslav Vof f observes tbat, "more ofien than not, conflicts are messy. indeed, 

they are very messy. It is simply not the case that one can constme narratives of the 

encounter between partres in conflict as stories of manifest evil on the one side and 

15 
Harold Berman, Law and Revufurion 
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indisputable good an the other ..."16 This is as truc of cottfiicts between individuais as it is 

of coufiicts involving nation-states or ethnic groups. And it is the messiness of confIicts 

that renders the "dog-fightn mode1 of the legal system inadquate. The hope in such a 

view, if I can cal1 it that, is that in war one Party will decisively defeat the oîher and the 

issue wifl be resolved Power will prevail and impose a resolution. 

But as the experience in the Balkans attests, conflict is messy, and continues to be 

intractable even when one side has "won". The Second World War, characterized as a 

cornpiete victory of good over mil, which included the eventd redemption of the 

vanquished, must be seen as an aberration or at least a rarity in hurnan history. Conflict 

much more oRen waxes and m e s ,  ratfier han ending decisively. It will relocate, fi aring 

up in one quarter and rhen another. Protagonists will shift alle$ances and form new 

alliances in an effort to restore a situation that seemed to have been resdved by a war 

with a clear outcorne. 

Lesser conflict., such as those within the Church, or those that result in lawsuits, 

are similarly difficult to resolve by the exercise of sheer power. The Chwch is an 

association of volunteers and there is little that can keep persons participating if a 

conflict is resolved by an assertion of power. Those who have "lost" will move 

elsewhere, or stay and continue to work for their position suneptitiousIy. A colleague 

reported to me once, upon king caIled to serve a Church wtiere his predecessor had 

ministered for seventeen years, that on his tht Sm&y a couple introduced themselves 

16 
Miroslav Volf, Exclusion anà Embrace 
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by saying they had not attended for seventeen years, because they did not like the 

previous minister, but they were now ~ a d y  to try again. 

AIthough rnost civil triaIs end with a judpent and an award to one party or the 

other, and criminal trials result in a verdict and sentence, that is not always an end to the 

matter. Matrimonial litigation is perhaps the most obvious example of a type of conflict 

where the "dog-fight" cm continue for years and requife repeated return visits to the 

courtrwm. But it is true of other litigation as weil. Anti-ûust cases famously drag on for 

years. Issues having to do with North America's First Nations return to court again and 

again. Criminal cases may deal with a particular incident, but the relationship of the 

criminal and the society oflen involves a series of r e t m  to the courtrwrn as he or she 

re-offends. 

My point here is that the model of the Les1 systern which conceives of society as 

composed of individual rights bearers, whose rights are detemiined in a court of law by a 

process just short of war is mistaken if it is thought that such determination is final. That 

mode1 is founded on an understanding of the self that gives undue weight to its 

individualistic aspect. The legal system, in such a model, is asked to define and redefine 

the boundaries between the self and others. The Balkans are a powerfùl example of the 

difficulty, indeed the impossibility, of applying this approach in a simplistic, 'one size 

fits dl' fashion. As the international wrnmunity is asked to recognize increasingly 

smailer and smaller divisions within what once appeared to be a whole, the process of 

defining narrower and narrower divisions between persons replaces the process of 

finding ways for diverse people5 to ccKxist in peace. Human beings, who must Iive in 
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communitv, can only order their wmmunities to a limited extent by drawing lines and 

assigning rights. At some point they m u t  move fiom the pole of the individuai and 

move toward the pole of the community, by reaching out to embrace the other. 

Volf titles his book Exclusion and Embrace to summarize his daim that at the 

heart of confiict lies the human inclination to exclude those whorn we characterize as 

other. War is the final stage of the process of defining oneself in distinction fiom others. 

At the social level a fom of c~mrnunita~anism is involved in this. The in group may 

form very strong bonds of solidarity by castigating tk oiher. But such unchecked 

tribalisrn is little different h m  unmitigated individuatism in that it dnws too narrow a 

boundary around those who count as tnily human. The in group locates itself on one side 

of a polarity matrix and refuses to engage the rest of humankind as üuiy hurnan. This 

inability to embrace the other as human results in an inability to relate to the other except 

to exclude, which ultimately may be done oniy through violence. 

The concept of the self lies at the h a r t  of this inclination to exclude. A self 

identified as entirely individual, or a seif identified sotely through membership in a 

defmed in qoup eventually tums to violence against those who do not conform to the 

expectations of the self or who refuse to becorne part of the in group. Volf writes: 

... a tension between the self and the other is built into the very desire for 
identity: the other over @nst whom 1 must assert myself is the same 
other who must remain part of mysetf if I am to be myseif But the other 
is often not the way I want her to be (say, she is aggressive or simply more 
gifted) and is pushing me to become the seIf that I do not want to be 
(suffering her incursions or my own inferiority). And yet I must integrate 
the other into my own wiII to be myself Hence 1 slip into violence: 
ùistead of reconflguring myseIf to make space for the other, I seek to 
reshape the other into who 1 want her to be in order that in relation to her i 
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may be who 1 want to be." 

Because the other is also an individual seeking to identify herself the dilemma is 

no more resolvable by submitting to a submersion in the other than by expecting the 

other to become entirely an aspect of one's own self. There is a polariv that mut be 

managed. 1 quote Volf agam in describing this aspect of our humanness: 

Psychologists tell us that humans produce and reconfigure themselves by a 
process of identifjmg with others and rejecting them, by repressing drives 
and desires, by inte jecting and projecting images of the self and the other, 
by externalizing fears, by fabricating enemies and suffering animosities, 
by forming allegiances and breaking them up, by loving and hating, by 
seeking to dominate and letting themselves be dominated - and al1 this not 
neatly divided but al1 mixed up, with 'virtues' ofien riding on hidden 
'vices,' and 'vices' seeking compensatory redemption in contrived 
'vittues.' Through this convoluted process the centre of the self is always 
reproducing iwlf, I 8  

1 have already suggested that humans need to attend to a polarity of individual 

and community. A related polarity is that of selfand other. These polan'ties must be 

managed both by individuals and cornm~tll*ties. One way to image this "convoluted 

process" is with the sphetical Rubtk S cube I have presented as an interconnected 

network of yidyang relationships. Volf suggests a more intimate metaphor of embrace. 

An embrace, he says, is an acting out of the human process of engaging the other 

in a process by which the other is incorporated into the self; and the selfis incorporated 

into the other. Vol f works with this metaphor by breaking down an embrace into its 

component movements. He describes a four-part process that begins wîth the opening of 

one's anns to the other. This is a sign of vulnerabiiity, invitation and q u e &  The 

17 
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second step is waiting for the other to respond The embrace m o t  be imposed, nor its 

reception premed. The third step, the actual embrace involves ciosing the arms, which 

is unthinkable uniess reciprocated As Volf notes Tt takes two pairs of anns for one 

embrace." Finally there must be an opening of the arms, a release and letting go of the 

other. An embrace does not efect union, but it does g e c t  each participant, who then 

goes on to other relationships and other embrace~.'~ The participants have not become 

one, but they have each incorporated something of the other into themselves and so the 

other has become tes other. 

The yinlyang symbol in itself might be thought of as an expression of embrace. 

The two others, the yin and the yang are repmented together in balance, but they are in 

fact in rnovement toward and away from each orher. Their movement together is 

confirmation, clarification and re-generation of the other thai is in each. The identity of 

each is e ~ c h e d  as the other is incorporated into each se% but that incorporation is kept 

from overwhelming the selfas the other lets go. 

Metaphors and modeis can be helpful in infonning our understanding of the 

social worid we inhabit. They may provide insight as to what under lies the visible super- 

stnicture and surface activity of our society. The yin/yang, the polar@ maîrix and the 

embrace al1 point to a way of understanding the two-fold human project of both defining 

ourselves and living together. What these metaphors suggest is that we are called to 

balance apparentiy opposed orientations or forces. Such a batance of dependent 

18 
Miroslav Volf, Exchsion and Embrace, pp.69-70. 

19 
Miroslav Volf, Exclusiun and Embrace, pp. 140- 145. 

JWBurton - Society and Self, a Basic Polarity - Chptr. 6-2 14 



opposites seerns to lie at the heart of physicai reality according to what we know of the 

nature of particles and waves at the hart of matter. Similarly, the yinfyang of selfand 

other lies at the heart of our social reality. Just as physicists c m o t  say with ultimate 

certainty whether they are Iooking at a particle or a wave, so the observer of human 

beings c m o t  say whether he or she is looking at something that at its core is an isolated 

individuai or an imbedded element of a community. When mord assensus, which 

balances cognrtive and generative orientations, is closely examineci as a process central 

to ethical decision-making, it too reveals itself to be a 'both/and' not an 'eithedor' 

phenornenon. These merapltors point to the fluidity of the human project. A static and 

unmoving balance is achievable only in the realm of God (and 1 suspect not even there). 

In this worid, to live rneans that we are constantly moving back and forth within the 

yidyangs of the sphencd Rubik's cube; yielding and progressing, approaching encounter 

and retreating kom encounter. 

ADR as a contribution to public conversation about ethical wncems 

Margaret wheatleym describes field theory as a developing area of scientific 

thought h t  is ripe with potentiai for understanding organizations. The wordfieid she 

notes was taken fiom the tenn applied to the background on h d d i c  shields. It refers to 

''unseen structures, occupying space and becoming known to us through their effects." 

Examples are: gravity, electromagnetic effects and radiation. Fields exercise enonnous 

influence over humans and our physical environment, yet they are difficdt to descni or 

20 
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discern, apart from their effects- Wheatley takes fields as a metaphor and suggests that 

organizations need to attend to the nature of the fields they create. An aura of energy and 

excitement in a retaiI store can be a positive field, but a negative field can as easily 

influence an organization The moral assensus which 1 suggest is necessary to an 

empathetically ordered society can be thought of as a field existing within it, or as a 

background field providing a context for i t  Were it visible 1 suspect such a field would 

look like a pulsing version of the sphericd Rubik S cube depicted on the cover of this 

thesis. That fieid ofmorai assensus, 1 claim, influences the relationships within our 

society and its morality, ethics and legal system. Though we c m o t  se the field, we can 

limn its contours by obseMng its effects. While we cannot control the field, we cm 

influence it. Because it is  detected through its effects, it is when its effects do not meet 

our expectations or desires that we might want to think about seeking to alter the tield in 

order to achieve different effects. The over-emphasis on individualisrn of the liberal 

tradition to which Nedelsky refers, a judgrnent 1 share, can be thought of as an effect of 

the current orientation of the field to which 1 am refemng as moral assensus. How then 

are we to seek to shift the balance so that the field begins to have effects which help us to 

address conflict in a marner that draws on the potential for such encounters to move 

toward embrace, rather than be treated as occasions for more rigidly defining the d e s  of 

exclusion? 

ADR is a nascent social institution that offm some promise of shifting the 

balance of the yidyang within the field of moral assensus. The recent rise in the roie of 
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ADR within the North Amencan legai system in itself rnanifests a shift in the yiniyang 

but the balance still remains unduly weighted toward liberal individualism and the 

adversaria1 system. Encouraging the growth of ADR offers the possibility of facilitating 

in a conscious way what may have begun without awareness. Although governments 

have begun to introduce ADR and restorative justice pjects which offer some prospect 

of changing the legal system, thereby shifting the field towards a more collaborative 

approach to justice, it lies beyond the scope of this thesis to consider the impact and 

potenbal of these initiatives." What 1 shall do in the remainder of this chapter is to 

consider how ADR, when it is resorted to in such srnaIl scale and even mundane settings 

as the Church and the neighbourhood dispute, provides a vehicle for exposing ordinary 

people to a new way of understanding conflict and thus a new way of reiating to the 

uiher. Out of such srnaIl experiences the culturaI bahce may be affected and the moral 

assensus find a healthier balance of individual and community interests. 

Jurgen Habermas noted, nearly 40 years ago, that modem democratic societies 

suffer From the "liquidation" of critical, informed public discussion that shapes public 

opinion. Western nations have become consumers of culture and consumers of (as 

opposed to participants in) discussion. The role of the public in political life has becorne 

primarily that of "acclamation* - endoring (or rejecting) the position presented to it, 

raùier than engaging in reflection and transformation through debate, Other writers in 

21 
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implemented a restorative justice p e s s  throughout the province. Other provinces, 
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restorative justice. 
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remarking on the privatization of life have, like Hibermas, noted that the loss of spaces 

or forums where idormed discussion cm take place has been a significant contributor to 

the loss of ~mmunity.~ The tom square has been displami by the shopping rnall. The 

fiont porch has been deserted in favour of air-conditioned living rooms and backyard 

decks. Town council meetings have becorne forums for shouted opinions or soporific 

technical detail, observed if at al1 over cable channels h m  the cornfort and 

disengagement of one's home. Habermas takes us even Further back in time, pointing to 

the coffeehouses of the late 17th century and the salons of the 18th, as well as the letter 

writing culture, which was sustained by numerous joumals of opinion and discussion. 

Now, opinion is packaged like soap and presented for easy consumption as "experts" 

joust on closed sets before the carneras with the same niles applied to roller derbies and 

political conunentary. 

It needs to be noted that in pointing to institutions of the pst that endorsed and 

encouraged broader public debate, al1 commentators acknowledge that this debate took 

place only arnong a priviieged and maIl sector of the society. Education, property, 

gender and genealogy were some of the factors that serveci as boundaries. It need not 

concern us here whether those who were privileged to participate in the discussion 

underlying the formation of public opinion wre in any sense doing so in a representative 

capacity that in some fashion justified the exclusion of the broader public fkom the 

discussion. The point of refemng to the past is not to endorse it unreflectively, but to 

fZ  
See Parker Palmer, The Company of Stmgers and more generally Robert Bellah et al, 

Habits of the Heurt and The GoodSaciety, and also Robert htnam Bowling Alone 
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take fkom it what we cm leam that will iaform our best judgments about moving 

forward Thus we can embrace the notion of finding avenues for discussion which will 

infonn public opinion without adopting the elitist attitudes that were part of the culture 

of the pst. Ifwe seek to develop contemporary venues for such wider public discussion 

we shall, however, need to attend to the difficulties of logistics and human inclinations 

that make it unlikely that entire populations will participate. 

At the dawn of the 2Ist century Western society is, in Habermas' phrase. culture- 

consuming rather thm culturedebating and in consequencc is impoverished by the 

exclusion of many voices fiom the formation of a public opinion that has some political 

impact. Those who are consumers of political debate rather than participants are 

disempowered because they are denied or deny themselves, the opportunity to become 

engaged in the communal life. By maintaining their imperneable individualism in order 

to avoid king  affecteci in their core by social interaction, consumers relinquish the 

potent opportunity to participate in the formation of public opinion, A sociaily healthy 

balancing of the yin/yang of individual and comrnunity requires opportunities to engage 

in debate and discussion about meaningfid issues and the nurture of social practices and 

institutions which foster a deeper engagement of individds in the life of the comrnunity. 

ADR is one institution that offers such an opportunity. Aithough in one view ADR rnight 

be thought of as simply a tool for addressing certain types of confiict, the principles used 

for faciIitating the discussion of contentious issues and making decisions in the face of 

differences cm be heIpful1y resorted to in a wide variety of venues where social 

collaboration needs some institutionaI support. ADR can be characterized as a response 
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to the social need for conversation which is structured in such a way that serious issues, 

which ofien give rise to conflict or differences of opinion, can be engaged by the 

participants in a manner that facilitates their achieving a healthy balance of their 

yidyangs of individual and comunity identity. 

The principles that underlie ADR are consonant with principles that Habermas 

has suggested are necessary for discussion that Ieads to the discernent of the "principles 

or noms that incorporate generalizabable in t e re~ t s .~  Those principles accord with the 

requirements of communicative action - comprehensibility, tnrth, correctness and 

sincerity - which is Habermas' proposai for doing ethics and social decision-making. 

Where those conditions are met the resulting agreement embodies not merely a solution 

peculiar to the parties involved, it also embodies noms that will engender the asserrt of 

others who are prepared to consider the same or similar matters following the sarne 

requirements. It is important to note; that in Habermas' theory communicative action is 

always open ended. There needs to be a willingness to hear fiom parties unrepresented 

in earlier discussions as the interests of those pames become apparent over time. This 

does not mean, however, that discussion is endless repetition. Matters are revisited only 

where parties, whether represented or unrepresented in earlier decision-making, can, 

within the requirements of communicative action, claim that the noms derived from that 

earlier round are properly the subject of reconsideration 

The theory of communicative action suggests that "rather than contractuai 

agreements among 'unencumbered' kdividuals with arbitrady chosen ends, 
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[communicative actiou] involves processes of reflective argumentation among previously 

socialized subjects whose needs and interests are themselves open to discussion and 

transf~rmation.'~ The components of a mediation session do not squarely mimr the 

requirements for communicative action, but the congruence between communicative 

action and the principtes underlying ADR can be discerned by describing a straight- 

forward mediation session dealing with a cornplaint about a barking dog in tems of 

Habermas' requirements. 

The first requirement, comprehensibility, includes not only the concept of a 

mutually shared language, but a common understanding of the claims thai are made by 

each Party. There is a learning about the nature of other hurnan beings that takes place 

when a person who cannot sleep through the lest obtrusive growls and snorts of a dog 

learns that others can sleep through constant barking at volumes that would fnghten a 

mountain lion. As parties hear and mirror back each other's version of events they corne 

to undersiand that their own perception is not the only way to view the situation. Thomas 

~cCarthy says in Ys introduction to Moral Consciousness and Cumniunicurive Action. 

"Habermas' discourse model, by requiring that perspective taking be general and 

teciprocd [walk in the othefs shoes], builds the moment of empathy into the procedure 

of coming to a reasoned agreement" This might equally be said of the sharing of stories, 

3 
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which is the first stage in a mediation. It requires not acceptance of the othefs version of 

things as "ûue", but ody that one rnake the effort to hear if not for purposes of rebuttal, 

but so that the other's story coma to be enfolded in one's own story, enabling the 

participants together to write the next chapter. 

That the parties must speak the truth is clearly necessary to a successful 

mediation. This is so of course with respect to factual claims and claims about legal 

rights, but more importantly as to clairns about their needs. If a party attempts to be 

strategic in their assertion of needs or interests, if the sleeper claims to need 10 hours o r  

absoIute silence at the risk of disabling exhaustion while performing work that requires 

enormous levels of wakeful awareness - anticipating that he or she cm then negotiate the 

6 hours of relative quiet which are really required - then the process stails witil the truth 

is ctarified. It is only when the m e  needs of the partres are made known that the process 

c m  hope to engender ernpathy, as parties gant the legitirnacy of each other's needs and 

thus corne to share a desire to discover means of meeting them. 

Habermas' requirement of correctness manifests itself in the process primarily as 

the need to ensure that each Party clearly understands the other. Some mediators will 

engage in exercises in effective listening, asking one party to reflect or mirror back to the 

other the feelings or facts they have just heard Mile  the therapeutic "touchy-feely" 

flavour of such exercises may make them inappropriate in some circumstsinces, there is 

great value in ensuring that what has been said is understood and in ensuring that the 

party speaking feels that they have ken head Providing a party with the assurance they 

are heard is &cal to the building of empathy. 
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The finai requirement, sincerity or tnnbfulness, is primarily an antidote to 

strategic maneuveruig A mediation process, particularly if lawyers are presenf c m  be 

Iimited to a pre-trial rnaneuver if the pr ies  are not prepared to expfore their needs 

genuinely. Ifa party is posturing in the hopes of achieving more than their bottom Iine, 

in other words trying to win, then the outcome will be Less likety to win mutual support 

than would otherwise be the case. 

The necessity for open-endedness is addressed in the rnediator's principle that ail 

persons with a stake in the outcome shouid be present at the mediation session. If the 

dog is disturbing rnany neigtibours, then al1 will need to be part of the solution, or else 

there will be an endless series of discussions necessary. 

Resolving a dispute about a barking dog is a long way h m  the type of dialogue 

Habermas has in mind when he refers to communicative action, discourse ethics or the 

type of debate that underlies the concept of the "gened will" or public opinion that he 

describes as "more a consensus of hearts than of arguments.$ But the praaical 

principles necessary to al1 of these types of discussions converge, because what the 

principles seek to pmmote through dialogue is the overcoming of the otherness of 

humans and the discernent of how it is that we are to live together. 

Overcoming our otherness is not accomplished by conversation alone. But 

without conversation that ernbodies the pnnciples of communicative action, human 

beings are unlikely to balance the polanties ofindividud and comniunity. Without that 

2s 
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balance king achieved, we [ive at either extreme, in isolation or immersion Most ofien 

we live in the midcüe where ttiere are two ways in which to pursue balance - by 
conversation or by conflict In the latter lies the danger of violence. The possibiIity of 

violence, however, is a strong incentive to make the turn toward dialogue wherein lies 

the possibility and the hope of moving towards a mutuaily e ~ c h i n g  encounter of the self 

and the other. As Winston Churchill put it, "Better to jaw-jaw than war-war." 

ADR is, for Westm culture, a new way (or more accurately, a way rediscovered 

d e r  a thousand years) of addressing conflict by focushg on reconciliation and 

relationships above rational determination of right and retribution. It offers the prospect 

which lies within every confiict of seizing the potential for dialogue and the possibility 

for transformation by seeking to rebalance the yidyang of selfand orher, perhaps even to 

the extent of embracing the urher. 

AûR, by which term I am here refemng to the wtiole range of 

dialogicai/relationaYreconciling approaches to conflict, is not a panacea but a mechanism 

fcr managmg polarities within society. ADR is one orientation within a polarity matrix 

where it is paired with the adversarial system of dispute resolution. Every pole, Barry 

Johnson reminds us, has its weaknesses. For AûR the lower quadmnt contains the risb 

of situationaiism and submersion of individuai identity and needs in a cornmunitarian 

push for reconciliation. The adversarial pole, with whicb we are more familiar in the 

West, is a rights based, rational and decision focused approach to codic t  Rules and the 

rights they protect cannot be swept away, at least not pnor to the coming of the realm of 

G d  Rules and rights recognize the miperfection of our ability to do justice in the 
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moment. They are the way in which the Iarger society's voke is heard in each mcular 

situation of conflict. When d e s  and rights are funçtioning well it is the disempowered 

the unrepresented and the wider public interest that they protect. In a situation of 

imbalance skewed towards the pole of rights and des, however, conflict is resolved with 

an excessive rigidity Ieading to injustice in many cases. It is because of the risk of 

imbalance in the polarity of an ADWadversary system (relationship & 

reconciliation/rights & rules), that a rnechanism or process needs to be in place which 

enables the @es to a conflict to bring to b a r  with appropriate force the niles and rights 

that are relevant. Thouph it is beyond the scope of this thesis to examine it in detail the 

Truth and ReconciIiation process established in South Afnca following the end of the 

apartheid regime illustrates the type of creativity that is required in designing a 

procedural mechanism that wiIl be appropriate to the situation and foster the balancing of 

the yinlyang. 

The concrete features of a decision-making methodology will need to be crafled 

to the needs of the social structure where it is to be applied. ln situations such as the 

examples of Apple, Bluebeny and Cranberry United Churches described in Chapter 

Three, it made sense to design a process specific to each situation, The strong 

commitment of Western culture, however, is to a universai system of justice, The dead 

hand of the Enlightenment continues to influence our conception of justice so that we 

seek not only invariable principles, but procedumi safeguards, which m u t  aiso be 

universal. A yidyang mode[ of justice can pry back those fingers and reconsider the 

universality of principles and also procedures, 
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An emphasis on relationship and reconciliation as the hart  of justice demands a 

far higher degree of comxnunity participation in the justice system than is currently the 

case in Western society. The Enlightenrnent baby of rights and tetnibution, however, 

cannot be thrown out witb the bathwater of il1 effects that have resdted fiom an 

overemphasis on them. lf principles and procedures need not be universal in their 

application, they still have a role to play as a presumptive starting point in our 

considerations. If for a given community dealing wiîh a given situation, the presurnptive 

principles and procedures seem inappropriate, bey can be modified or even abandoned if 

the principles of Habermas' communicative action are followed. A system oFjustice 

nsks sliding into situationaIism udess it has at a minimum a universal pn'nciple that 

enswes presumptive principles will only be deviated From in the service of a higher sense 

of justice that would be offended by strict adherence. 

Casuistry and its potential for infoming public discussion 

The principles of communicative action might provide the procedural framework 

for doing justice, but they are pretty abstract rf communities are to @cipate more 

hlly in doing justice as they face their codicts and contentious decisions, they will need 

more guidance. The ancient rnethod of ethical reflection calleci casuistry provides an 

inexhaustible wealth of guidance for persom engageci in decision-making. 1 tuni now to 

consider how casuistry might put more flesh on the bones of communicative action by 

providing a resource as conflict is addressed and decisions are made about how humans 

will choose to live togetfier in comrnunity. 
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Gerald Shepherd has remarked that one of the opportunities presented by what is 

generally called the movement into a pst-modem culture is that we are presented with 

an occasion to revisit in our past things which modernity disrnissed as unworthy of 

n 
examination. One such opportunity that has been seized by some scholanfl is to 

reconsider casuisûy as a methodology for ethicd reflection. Casuistry is, first of all, the 

case method. It is founded on the insight that as we consider how to act ethically, we can 

be aided by looking at how other persons have acted when facing similar choices, or how 

experts advise us to act when they consider similar cases. But casuistry is more than rote 

repetition of past practice or adoption of expert opinion. Casuistry requires reflection in 

the moment on whether or not p s t  choices have been correct ones and whether those 

choices are consonant with the moral principies to which society grants moral assensus. 

And because we can be presented with infinite variations on familiar themes, it requires 

that we consider how p s t  cases are similar to, or different fiom, the circumstances we 

face. Casuistry requires that we discem whether those differences are relevant and if so, 

whether they suggest we should change the decision we make. Casuists look not simply 

for differences and distinctions, but for those that are relevant to rietermining whether the 

decision accords with the mord assensus. This latter requirement calls for discernent 

of principles that c m  be drawn fiom cases. Casuistry hoIds that ethical decisions are 

guided not simply by the f a d  similarities between cases, but by the application of 

principles discemed fiom similar human experience. 

3 
In remarks to a workshop of the Toronto Coderence of the United Church of Canada, 

With Diligence and Love, held September 27,2000 in Toronto. 

JWBurton - Society and Self, a Basic Polarity - Cbptr. 6-227 



In the era which Jonsen and Toulmin cal1 "hi& casuistry" ( 1 556-1 656), a wide 

community of scholars engaged in the discussion of a b m d  range of ethical issues 

through a pmcess of casuistic reflection. Casuistry was alsu the tool used in the creation 

of îaxonomic guides by cfen'cs in their role as confessors for pious Christians who sought 

direction in ethicat decision making and the avoidance of sin. These guides provided 

lists of situations commonly encountered in daiIy life (and some not so commody 

encountered, a practice which eventdly contributed to the demise of casrristry ) and the 

decisions of scholars, not a11 of whom agreed, about whether a given action was sintir1 or 

not. The scholars of high casuisûy approached cases inductively. Cases were resotvable 

by the application ofprinciples, ttiey held And so high casuists engaged in cornplex and 

at times arcane consideration of cases and principles, seeking out the limits of 

application of the fatter as they dtered one or two details in the former. Because of 

changes in the economic life of Europe at the tirne, there was continuing pressure to re- 

examine the Biblical injunction against usury. The principle stated in Scripture cm be 

briefly sumrnarized as, "thou shalt not lend money at imerest." Scholars noted, however, 

that what was a loan and what was inkrest were not definitively stated And so cases 

were develùped where the principle was said not to apply b u s e  of the structure of the 

transacti~n.~ M e r  casuists, and this was so parti~darly by the 18th and 19m centunes, 

approached cases deductively. They sought principles in the case md traceci those 

principles through variations of the me, deveIoping what J o m n  and Toulmin cal1 a 

28 
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"moral smeomehy." Though casuisûy was most sfmngly associateci with the Roman 

Catholic faith, and particdarly with the Jesuits, it enjoyed a time of prominence in the 

United Kingdom as well. William Perkins was one prominent casuist who used cases 

primarily as illustrations of pronouncements found in scripture. Perkins, according to 

James Keenan, used cases as a "point of departurem for preaching purpses. ïhey 

provided situational conte- to which scripture might be aWliedJ' 

Casuistry, the preceding summary informs us, is a term applied to many different 

uses of cases. Jonsen and Toulmin describe "good casuistry" as the application of 

"general rules to psrticular cases with discemment [rather than sloppiness ]"32 suggesting 

an inductive approach. But they go on to describe an experience that inspireci their 

interest in reviving casuistry wherein they worked with a plurdistic group of ethicists 

commissioned to make recomrnendatioas about the propriety of new possïbilities in 

medical research. A h r  noting their surprise at the frequency of agreement in 

recommendations about specific research procedures they go on to report that the group 

discovered they did not dl arrive at agreement by the appIication of the same principles. 

''The lucm ufceriiturle in the commissioners' discussions did not lie in an agreed set of 

inüinsically convincing generul d e s  or principles as they shared no cornmitment to any 

such body of agreed principtes. Rather, it lay ui a shared perception of what was 

M 
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.<pecificalIy at stake in particular kinds of human situations."" in other wordr, had the 

commission proceeded with its work by fllrst developing a body of abstract principles 

they share4 they would never have reached agreement on them and thus never have been 

in a position to move to the cases. [t was in moving to the cases that they discovered in 

each situation a moral assensus that could not be articulated as principles. 

Richard Miller suggests that this tension of inductivddeductive applications of 

casuistry is a type of poetics. "Case-based reasoning is not held together by a chain of 

propositions, internaily linked by tkir  fomal relations. Rather, cases are integrated into 

a complex network, requiring us not onIy to recogruze substantive analogies between 

them, but also to coordinate them with a concem for circumstances, presumptions, and 

authoritative opinions toward the end of persuading an audience.lP He goes on to urge 

us to "view casuistry as an eclectic, interdisciplinary inquiry [that] invites genre 

bendingJs This approach conceives of casuistty as as a y  in which we can broaden the 

range of relevant considerations in ethical decision making 

Too much "genre bending" might resuk in a casuistry that is "bent out of shape" 

as happened in the pst, according to Pascal. But Miller is not urging us to embrace a 

situational or entirely non-rational approach to ethical decision making Rather he, like 

Jonsen and Touimin, points us back to Aristotle's observation that ethics is a practicd 

science, not an exact one like geometry. In a practical science rules are presumptive, not 

absolute. In cases where injustice seems to resdt from the strict application of the d e ,  
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the rule cm be set asidefor rhis case. That does not mean that it will be set aside in the 

next case, 

A practical science requires an intuitive and even (on occasion) inatticulable 

application of judgment and experience. Jonsen and Toulmin liken the practice of 

casuimy to the diagnostic process of a medical practitioner-M Mile  the practitioner 

requires familiarity with medicd research and knowledge of diseases and their processes, 

each presenting patient needs to be considered as, at least potentially, a unique variation 

or even a major deviation from the nom. A clinician's taxonomy of disease is like an 

ethicist's taxonomy of principles and cases. Each begins by reasoning analogically, 

looking for what is simijar to past experience in the cunent case. But conclusions must 

be "presumptive, rebuttable, and open to revision in the light of Fresh evidence." In 

marginal and am biguous cases there will be room for disagreement. 

The clinical anaiogy suggests that casuistry is itself a yinlyang or polarity. 

Principles established by practice and experience c m  be applied inductively to common 

situations. Sniffles and a cou& mean the patient has a cold. Taking money fiorn my 

wallet constitutes theR [nductive reasoning in the ckar case avoids the time consuming 

exercise of always kgiming at gound zero. But it risks overlooking that which is 

unique and highly relevant Reliance on principles can dso bog down (as the usury 

debates did) when there is reluctance to reexamine a well-established principie that is 

tmder pressure. insisrence on pteserving a principle thaî the moral assensus is 

- .  - -- 
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abandoning le& to the developrnent of what lawyers' cal1 ''legai fictions," which 

redescn'be the facts so that they accord with the principle. Deductive reasoning invites us 

to look for new p~c ip le s  or new manifestations of established principles when cases 

begin to aise that seem irresolvable in a way that accords with our intuitions. The 

insistence on seeking out generaiizable principles serves as a check on the risk in 

decision-making that power imbaiances, misplaced empathy or other considerations may 

be over-weighted in the particular case. 

Jonsen and Toulmin suggest that in the period leading up to and including the era 

of high casuistry the use of cases in the confessionai served an educational as well as a 

religious function. The comrnon people, they clairn, were able to develop an 

appnxiation of "the rnorally relevant features of a~tions.'~' As the characterizahon of 

casuistry as a practical science implies, it is in its ready applicability to the situations 

encountered in daily living that its great merit lies. That ease of application is not 

absolute but relative to the ethical practice most common in our day that reqw'res the 

learning of codes of abstract piinciples that are not always transparently related to the 

infinite variations that life affords. 

Casuistry sacrifices the certainty of absolute rules and ri&& by entnrsting justice 

to a process with procedural protections which Jonsen and Toulmin, based on their study 

of the actual practice of scholastic casuists, summarïze as: "the reliance on paradigms 

and analogies, the appeal to maxims, the analysis of circumstances, degrees of 
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pmbability, ihe use of cumulative arguments and the presentation of a find resolution." 

Clearly these protections done are insufficieut to address concerns such as power 

imbalances and Aawed or dishonest information about the case. There is nothing 

contradictory, it seems to me, in combining these procedural steps with Kabermasr four 

requirements for communicative action in establishing a forum where conflicts, decisions 

or ethical dilemas can be addressed. Ideaily one might hope that a large population of 

persuns eager to be educated in this type of discome existed My experience suggests 

that is not the case. However, when a conflict erupts within a Church or within the 

commwiity an opportunity arises to provide both assistance in deding with the specific 

subject matter in dispute and some exposure to the methodology of ethical decision 

making by application of the case method in a process guided by the principles for 

communicative action. ADR, particularly when there is a cornmitment to its 

transfomative potential, is a response to conflict that embraces that oppottunity. 

Addressing an issue 

I wilI close thk chapter by presenting a suggestion as to what such a process as 1 

have outIined might look Iike in practice, dealing with an issue that presents an ethical 

dilemma for many congregations. Whether in the centre of cities or in smdl t o m ,  

nearly every Church receives requests fiom folks who corne to the door looking for food 

or cash to help them out Often there is a story accompanying the request, though in the 

current environment of welfare cuts littie expianation is required to back up the statement 

- ~- 
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of need. Especially when such requests become fiequent, congregations need to develop 

a policy'as to how they will respond A conflict may anse if there are strong differences 

of opinion as to what const i~es an appropriate response, but even if there are no strong 

feelings involved, an ADR process can be a helpfui way to consider the matter: helpful in 

reaching a decision, helpful in deepening congregational understanding of the issue and 

helpfid in educating the congregation in casuistic communicative action. 

Habermas' model requins that ail who have a stake in the outcome shouid be part 

of îhe process. Rather than leave the rninister to decide the issue on her own, the 

congregation might include as rnany interested rnembers as possible. The circle might be 

broadened to include homeless persons or others who have asked for assistance. Persons 

who work with the poor might be part of the discussion. Persons fiom social agencies, 

fiom goverment or ftom other affected organizations are possible participants. The 

wider the circle is drawn, the more comprehensive the proçess will be in providing the 

decision makers with a sense of what the situation is really Iike. Deciding whom to 

include in the process also requires deciding how they are to be included. Will those who 

are not part of the congregation have any input into the decision, or will they simply 

provide information? This preliminary decision will require some deep reflection about 

what the nature of the Church is. 

The process will require that identiQ what it is that they need There 

will be an inclination to take positions: "We can't afford to give much" "We are called 

to sel1 al1 we have." "My welfare cheque runs out before the end of the month." "We 

have to eliminate the deficit" Underlying those positions are needs: to bdance Church 
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budgets, to live out the gospel, to feed farnilies, to fidfill public trust respnsibly. 

M i n g  with this one issue is mt an occasion for meeting al1 of these ne&. The 

participants must determine which needs are most directi y affected by the decision to be 

made, how they will be affecteci and how much. The process is intended not to work out 

a comprehensive balancing of al1 ne&, but to help participants discover what the needs 

are which drive persons who hold different positions. When parties speak k i r  needs in 

tnith and ctarifi what the needs of others are, they Leave no room for stcategic positioning 

and move toward the b u i l h g  of empathy, which provides the occasion for a shared 

solution, 

Once the @es are participating in the process witb sincerity, the tools of 

casuistp can be usetùlly employai to examine the issue. The pames c m  agree as to 

what the paradigms are. Perhaps di can agree that the Church should not be expected to 

give al1 its resources to those who corne to the door. It is reasonab le to set tirnits to thts 

form of charity in order to have resources to enable other f o m  of work to reIieve the 

needs of the poor, perhaps by addressing causes rather than symptoms. On the other 

extreme, it may be agmd that turning away ewry person who cornes to the door, 

regardIess of their story, regardiess of the time of &y or season of the year, is not a 

policy that the Church wishes to follow. Through a process of discussion, the outer 

tirnits of possible responses to the issue are ciarîfied and narrowed, which heips both to 

identi* the range of potentid responses and to identifi the principles that dI participants 

can agree upoa In this situation such principles might inchde; "don't bankrupt other 

programs," and "don? tuni anyone away without at Ieast listening to t h . "  
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The process moves fiom paradigms to analogies. What situations are similar? 

How are they handled here? How do other Ctimfies or similar organizations handie 

them? Why do they deal with it that way, and do we want to follow their example? 

As other cases or simiIar situations are considered, principles and noms will 

begin to emerge. Participants can examine both their applicability to the instant situation 

and how much support they enjoy. Principles may be drawn h m  other sources or cases 

and considered in the same fashion. 

The casuistic process then calls for an analysis of the circumstances, which in fact 

requires a preliminary step, the deIineation of just what the (devant) circumstances are. 

This is the requirernent to gather empirical evidence. Who is coming to the door? How 

ofien? Are they "regulars" or "one-timed'? What other agencies or supports are 

available? What is the impact of refusai of help or token assistance? 

What constitutes relevant data necessary to an infomed consideration of the issue 

is a question the answer to which wiI1 require some reflection on how to balance the need 

for suficient information with the irnpossibility of perfect information. The analysis of 

the data, once it is obtaineâ, is not tiee fiom difficuky either. What inferences are we to 

make From the raw numbers about poverty in the neighbourhood and the size of welfare 

cheques? 

The next step is to assess degrees of probability. In cIassicaI casuistry this step 

involves consideration of the Iike11W that a given action conduces to the good or 

otherwise- in developing a policy on the issue of requests for immediate charïty, the 

same consideration is at sbke. In responding to beggars at the door, this step calls on 
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participants to engage in some uti1itaria.n reflection. If it be agreed that denying aid to 

those who corne to the door is not a good in itself (some rugged individualists may claim 

that denying help in fact is helpfirl to those in need), then the possibility of hami by 

denid mut be weighed agauist the possiiie good to be achieved by allocating the 

resources elsewhere. The degree of probability of h m  or good corn possible courses of 

actions needs to be considered as  weI1. 

Finally there must be a solution. The congregation must act. If the process has 

fùifilled the objectives 1 claint for if the decision will be a! least a moral assensus on that 

one issue. The parties will agree to abide by and support the decision. But that assent is 

conditional on the right to open the question for reconsideration if, as Habermas 

provides, pemns identified as stake-holders to the decision cannot agree to the nom 

established or if circumstances change in a relevant degree. in that case, if they agree to 

[ive by a decision reached through a similar process, the community will revisit the 

decision. 

Obviously every decision in the life of a community cannot receive the full 

consideration of the whole cornmunity by such a process as  this. Time and energy are 

lirnited. But contentious issues are natural candidates for such a process. Diversity of 

opinions, which can lead to conflict, can also provide the energy for collaborative 

approaches to decision making. People make time for issues where they have a passion. 

ADR, which has deveIoped to help people expaienciag confIict to make decisions whiçh 

al1 can support, does not require that they have reached the stage of overt codict or 

dissensus. ADR, as I conceive it, is not resrîcted to iîs current role as a stmctured 
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response to confiict. ADR can becorne a means of unlocking the creative potential of 

humans in community to decide together how best to create conditions where love can 

Iive. John Wade has suggested that rather than refer to this social institution as ADR we 

adopt the term ADM, so that we move from Alternative Dispute Resolution to 

Appropriate ~ecision-~a10ng.'~ Wadc's terni suggests the wider i m p n  on society of 

these processes that 1 claim is the potential lying within them. 

The United Church of Canada which introduced ADR onIy three years ago as a 

response to poorly managed conflicts has begun to recognize that a transition to ADM 

offers a means to transform what inight be seen as a management tool into a means of 

living out the gospel cal1 to be peacemakers. In the pst-Christendom era the United 

Church does not see its role as proselytization, or as seeking to impose a Christian order 

on society. By l m i n g  to engage in diaiogicai decision-making, congregations will 

change not only themselves and their members, they will also have an impact on the 

wider community. Systems theorists tell us that if one mernber of a system changes his 

behaviour, the whole system is affecteci. By changing the way in which one social 

institution makes decisions, by shifting the balance of the yirilyang so that relationships 

are emphasized more than rights within the congregation, the broader society will be 

changed The contours of the change cannot be foretold, nor controlIed But if 1 am 

correct in asserting that North Arnerica is cmntiy experiencing the negative effects of 

being overcommitted to the individualistic orientation of the indMduaYcornmuni~ 

yidyang, then the Church, in living out a new way of living together, has the potential to 
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move society into a healthier balance. And that potential is what 1 shall briefly consider 

in my concluding chapter. 
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Chapter Seven - Conclusion 

Though we still see in a mirror dimly. let there be (a little more) light 

Janet Turner Hospital uses the indeterminacy of the new physics as a slrunge 

ur~rucfu; or theme in her novel C3wrucies. In one xene Katherine, aunt of the young 

woman who gives the story its title, is described as nearly running into the Royal Bank 

building on Toronto's Bay Street. That building is clad in mirrored panels about four 

feet wide, which are set at right angles to each other and arranged like an accordion along 

the street. Katherine sees a man reflected in one of the panels who looks like Nicholas, a 

lover tiom her p s t .  As she steps toward the image and realizes it is onty thai, she also 

discerns that what she sees is a reflection off of the door of a hotel d o m  the street, which 

in turn is an image buuncing off the window in the open door of taxicab. Despite al1 the 

refraction of images, Katherine manages to locate the man in whom they originate and 

eventually observe him directly. His hair differs from that of her former lover, though it 

may only be due to age. And the distinctive birthmark or mole on his neck is a different 

shape. Even when she moves from the reflected image to the reuf man, we are not sure if 

Katherine is seeing the man that she knew some twenty years before. 

The moral assensus which I claim acts as a slrunge auraclor in our legal and 

ethical reasoning is as illusive as the image of Nicholas bouncing from mirror to mirror, 

refracted ihrough the years since Katherine has seen him. The pluralism of North 

American culture might be ihought oCas constituted by a near infinite arrangement of 

reff ecting surfaces set at every conceivable angle. When an ethical decision or a Iegal 

1 
See the discussion of strange attractors in Margaret Wheatley's Leudershzp and the New 

Science, Chapter Seven and my discussion in Chapter Two in the text accompanying note 
24 at p. 72. 
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judgment needs to be made, the situation that gave rise to it enters into the kaleidoscopic 

arrangement of minors. Those who rnust reach a decision or form a judgment are 

obliged not only to discem "what really happened" and al1 the relevant factors which 

form the background to the case, they must aiso discern the principles relevant to it 

which will guide them in their decision. Like the facts of the case those principles are 

refiacted through rnany different interpretations and understandings 

The moral assensus will appear to the observer with the cognitive clarity of black 

letter iaw only where the cleares; broadest and most universal of principles can be 

readily appiied to a situation in which the facts are undistorted by the reflecting process 

that affects most humari perception, in the geat majority of cases, however, humans 

must make their ethical decisions and legal judgments with something less than such a 

precise delineation of the moral assensus. 

If certainty is as illusive as this metaphor suggests, then accommodating our lack 

of certainty needs to be given central consideration in how we do justice and how we do 

ethics. One approach is to simpiy claim certainty with an authoritative voice. A senior 

triai judge, perhaps facetiously, once did so by saying that until he had decided the facts 

of a case, nothing had realiy happened That is an inadequate way of understanding the 

reiationship of a trial to the facts giving rise to it, but it also fails to provide a solution to 

the dilemma of indeterminacy which faces every human. NI too frequentiy we 

encounter situations where ethical decisions and legai judgments must be made without 

the possibiiity of resort to an authority that will declare what is real and what is not. 

Living with indeterminacy requires not a fdse decluation that it has been 
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overcome, but tentativeness in reaching wnclusions and in making decisions and 

judgments. We cannot remain fiozen by this need for tentativeness until truth is 

reveaied, however. We must act We act not with the assurance that we have grasped 

the truth, but with the humble recognition that though we may be wrong (and when we 

discover that to be so we must retum to the matter), We have, however, the assutance 

that we have followed a proçess which gets us as close as possible to ûuth, justice and 

the best ethical decision. By that process we seek to wrest the facts out of the 

Weidoscope of mirrors in which we are immersed Then we struggle to apply the 

reievant principles, as we understand them. 

ADR is one such process by which those who have a stake in the decision hear 

the stories of those affected. By looking closely into the micron in which the illusive, 

relevant images appear the decision-makers seek as much clariîy of fact and principle as 

they can agree upon. tfthe process works, they will have enough to make a decision or a 

judgment which al1 can support. 

in this thesis I have attempted to identib some of the mirrors which refl ect the 

facts and principles that provide the input for such a decision-rnaking process. All 

participants are themselves mirrors, reflecting facts and principles for others to see. But 

there are also mirron provided by new (and old) science, the yidyang image, traditionai 

legai reasoning, liberal models of ethical reflection and a myriad of other constnicts 

which assist us in putîing some shape to our observations of the life in which we live and 

move and have our being. Janet Tmer  Hospital quotes Werner Heisenberg's remark 

that "[wlhat we observe is not nature itseif, but nature exposed to our method of 
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questioning."2 Implicit in that remark, it seems to me, is an affirmation that we learn 

somethulg deeper about "nature itseif" if we expose it to different methods of 

questioning. We also learn something deeper when we open up the rnethod of our 

questioning itself to examinabion and critical refl ectioa William ~ u i j ~ e ;  puts it this 

way; "...hm the fact that man is a m  of his perspectivism it follows that he transcends 

his perspectivistic approack By approaching the tnith through dl kinds of different 

perspectives, he cornes constantty closer to the one absolute reality." And so the 

kaleidoscopic house of rninors shodd not cause us to despair that we can never know the 

tnrth about "nature itself." Rather, ttiat house of mirtors reveals to us tfiat "nature itselr' 

is far more wondrous and alive and multi-faceted than we could ever have imagineci, 

which is cause for excitement and awe. 

While wonder and awe are temfic, however, we are lefi with the question of how 

to operate in the day to &y. How are congregations to make decisions about what colour 

to paint the basement floor? How is society to make a decision about whether or not a 

crime has been cornmitteci, and what to do with the offender? How are businesses to 

decide whether to drill for oil in a country ruled by t p m y ?  How are school children to 

resotve their disagreements on the playground? 

At some point we m u t  act We mua nsk the irrevocable consequences of the 

decisions we take about how to proceed. This is where Biblical faith can provide some 

"anet Tmer  Hospi tai, Charades, p. 298. 
3 
Wüliam Lui- PhenomPlmlog~ of NanÛrrl L m ,  p. 107. [n the same sedon tuijpen also quotes 

Hewnberg offerhg a caution to our urge to how absoiuteIy. Y am unabte. and you do not want me, to 
nipply an identity card, by means of which one can easily aad at any time check whether what 1 have said is 
in agreement with 'reaIity.'" p. 109. Bote 87. 
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consolation. The story of the fint humans is an affinnation that God did not intend that 

we should have perfect information Knowledge of good and evii was explicitly 

forbidden to Adam and Eve, for with it we should be as God, that is to say omniscicn<. 

And so we hunians sûuggle not to gain the perfect knowledge reserved to God, but to 

gain as much knowledge and the best knowledge that we can within the lirnits of our 

fallible natures. With that necessady Iimited knowledge to inform our decisions we must 

then act. Both the need to act and the fact that our ability to know is Iimited are 

constitutive of our humanness. 

AristotIe recognized that ethics is a field where we act with imperfect information 

and in so doing we risk error. The tentativeness for which that recognition calls is not a 

barrier to action, but a bridge to revisiting past judgments and reconsidering them, rather 

than following them slavishiy. In some cases it means reversing them, and seeking to 

reverse the actions that were taken in reliance on them. 

The need to act and the impossibility of certainty create a tension in which every 

person and every society must stniggie to live. Kant sought to resolve the tension 

through the categorical imperative and Rawls through his device of the original position. 

If quantum physics is an adequate metaphor, however, there is no possibility of such 

certainty-at-the-cure. The yinlyang introduced in Chapter One provides an image of the 

tension that it is ours to balance and rebalance. The polar@ matrix discussed in Chapter 

Five provides a way of understanding the dynamics of how contrary forces locked 

in embrace support and enRch each other. Volf s metaphor of embrace as constitutive of 
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what is meant by the self presented in Chapter 6 points to the necessary interpenetration 

of self and other central to our king. There is no unitary nucleus around which the 

elements of legal, ethical or other human systems spin. Without the relationship of at 

least two entities, be they energy or substance, there is neither.' 

What 1 have preserrted is a number of perspectives on how the moral assensus in 

ou. social system can be discerned and how it is generated, Moral assensus acts as a 

field6 that is made hown to us as we prceive and expenence its effects. It is a 

balancing of yinlyang dualities, which 1 ctiaracterized in their multiplicity as a sphericaf 

Rubik S cube. It is not a unitary essence: but a relationship that is discemed and generated 

in the yidyang flow of the cognitivdgenerative orientations which balance that which is 

known with that which is novel. Moral assensus is most clearly discerned when there is a 

sense of a "law above the law," when a cornmon agreement arises that rejects the mle as 

it exists in deference to a rule that was heretofore inchoate. Often enough, however, the 

law embodied positively in staMes and cases can be accepted as representing the moral 

assensus on a particular point. For just as the law is well settled on how to respond to 

many of the situations that commoniy &se in life, so the m o d  assensus does not remain 

obscure with respect to that which is frequently encountered. At other tirnes, however, 

that assensus is but dimIy visible, or it must be admitted that there is dissensus in a gïven 

5 
T.S. Elliot's line, "So the darkness shall be the light, and the sti1Ine.s~ the dancing." 

points to the ineffability of the absolute which lies in the relationship and not in a centre 
that can be conceived in any substantidist fashion as separate fiom the relationship. Eusf 
Coker 111, TSElioi, Colfected Poem, p.200. 
6 

See the discussion of field theory in Margaret Wheatley's Leadership ami the New 
Science, Chapter Three and my discussion in Chapter Six in the text at p.215. 
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a m ,  for instance with respect to abortion, 

If a society is to achieve a sufficient degree of the social order which 1 have 

suggested is required for its functioning not only is moral assensus necessary, but also 

some means of generating the moral assensus which ensures it is broadly accepted as 

legitimate, even if there is not universal agreement about the entirety of its content A 

cognitive declaration of the law is not enough to create the moral assensus required to 

ensure that the law will command the level of obedience required to hlfill its ordering 

fùnction. The law, though duly enacteci, may be ignored. Even in the deepest days of 

Stalinist absolutism it was not enough simply to have the law proclaimed. The cult of the 

leader and the continual fanning of fiames of revoIutionary ardour were necessary 

devices to provide the populace with some sense that obedience to the law was 

participation in a "socialist legality" that was legitimate and that they could embrace. 

7 
Even for Stalin, fear alone was not enough to impose order. 

Thomas Cahill provides a ratha pathetic illustration of the need for something 

like moral assensus to give laws efficacy when he tells of the efforts by Roman Emperon 

in the waning days of their power, to give their pronouncements the vigour required to 

induce obedience. "As the emperor's laws become weaker," he writes, "...the Divine 

One's edict is written in goid on praple paper, received with covered han& in the fashion 

of a priest handling sacred vessels, held alofl for adoration by the assembled throng, who 

prostrate thmiselves before the law - and then ignore i t i  

A society with a coherent moral assensus covering most of its life together wiIl 

7 
Harold Berman, The Interaction of Lmv and Religion p.29. 
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emMy that assensus in its practices aad in its laws. It is known cognitivety. There 

needs to be a mechanism, however, for generating moral assensus in those situations 

where the positive law bas not spoken, or where changed or novel circumstances require 

that it be revisited, or where an exception appears warranted ADR is one such 

mechanism, or rather a collection of mechanisms with a comrnon orientation towards 

collaboration and relationship. ADR provides a means for citizens to engage in 

conversation about ethical and legd issues where there is a need to clarify how the law, 

or an ethical principle, is to be applied in a given situation. On a case by case basis it 

thus contributes to the ongoing process of discerning and generating the moral assensus. 

1 have argued îhat the principks cenüal to ADR - listening to the story of the 

other, seeking out the interests behind positions and working collaboratively toward 

solutions - are compatible and complernentary with what volt  has raid is needed to 

ovenome ethnic exclusivism and what  aberm mas" has presented as a mode of ethical 

discourse. To the extent that this is so, then ADR, which is ofien resorted to in 

congregations, neigfibourhoods, famities and the workpiace, offers a means by which 

habits of conversation more congenial to collaborative decision-making about legal, 

ethical and political issues may be developed. 

It is not my daim that ADR on its own will lead to a reinvigoration of public 

spaces and a resurgence of socid discourse sirniiar to the cafe society of 17th century 

Vienna or the town hall cuIture of New England I have presented ADR with the daim 

8 
Thomas Cahill, How the Irish Saved Civifkafion, p. 60. 

9 

10 
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that it is one manifestation of such a cultural shik That shift remains more potential 

than realized at the moment, for as Jurgen Habermas pointed out forty years ago the 

forces that impel us to be consumers of debate and discussion rather than participants are 

powerfid indeed. The intervening years have seen those forces grow not wane. What has 

happened, however, is that awareness of the ubiquity of those forces has increased as 

weH. That awareness has fostered some responses, which can be described as counter- 

cultural. Any cultural movement or institution which enables people to experience 

themselves as interacting within the social structure rather than king acted upon by 

farces outside themsehes harbours seeds which may give rise to a reclaimed sense of the 

plis. Enherent in that human community denoted by the term polis, is the possibility of 

participating more fiilly in our owri lives through fiiller participation in the lives of 

others, even as we open ourseives to allow their increased participation in our lives. 

It would be hubcis of the highest order to daim that the introduction of ADR into 

the United Church of Canada and the limited expenence wit! it thus far are the sine qua 

non which will spark the social change to which 1 have alIuded. At the heart of the 

Christian faith, however, lies an experience of how profound social change can begin 

with a movement that is apparently small and insignificant Therefore I do not discount 

the catalytic potential of this new way in wtiich the United Church is seeking to live out 

the gospel. By shifting its orientation away fiom îhe adversarial approach to conflict 

toward the reconciling and relatiunal the Church may have a far broder impact on 

society at large thao it could imagine achieviog through more direct action. 

This thesis has not been iritended to establish with implacable puasiveness that 
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the wortd will change in the direction 1 have sketched above if the United Church 

continues to practice ADR in the mamer I have d e s c n i  Rather, I have looked into 

both the introduction of ADR in the Church and its advent in the wider culture as if they 

were minors in the kdeidoscopic hall of minors to which 1 referred earlier. The 

perspechve thus gamed has provided me with an opportunity to suggest that ADR is 

congenial to and demonstrative of a theological understanding that God has created 

humans as both essentially individual and social. God calls us to live out who we are 

through processes of interconnectedness and relationality rather than as isolatecl and 

unitary individuals acting upon each other without ever penetrating the surface. That 

theological stance is the .mnge uttractor that has brought whatever degree of coherence 

I have managed to divine to my reflcdions on the role of law and the need for a wider 

understanding of the role of law in our culture. Law in Western cuIture currently has a 

strong inclination to view itself as a Newtonian regulator of discrete social units, which, 

if unchecked, would bump up against each other, introducing disorder into a carefdly 

constructeci arrangement thaî emphasises avoiding contact The wider understanding of 

the role of Iaw which 1 argue is required for a healthy sociai order is pointed to by the 

ADR approach to conflict. That view holds that the role of law is to guide our social 

interactions in a way that balances the need for individual autonomy with the 

interpeneîration necessary to human community. 

As the use of ADR continues to grow in the Iegal systems of the West, it my 

become merely another tool to faditate the working of the adversarial system. lkat is most 
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iikeiy to happen if evaluative techniques1' predominate. It is too early to say, however, that 

wül be the case. Many ADR practitioners are committed to its transfotmative potential. 

mat potential, I have argued, ties m its congruence with the principles of Voif and Habermas 

to which I referred above. As people expenence that way of dealing with conflict, they will 

be empowered and enabled to respond differently in any number of sethgs. The ciifference 

will be a reorientation away fiom conceiving of themselves as entities which are acted upon, 

or which act upon others, and instead conceiving of thernselves as inter~o~ected with oihers 

in such a way that they cannot t d y  be themselves without respecting and nurturùig those 

interconnections. 

Throughout t h  thesis i have spoken of law and ethics without clearly differentiating 

the bvo. 1 will conclude by confessing that 1 cannot really distinguish a boundary between 

them. A dear distinction c m  be dram between positive law and et& but my use of the 

term iaw is broader than that. As 1 reflect on what 1 have observed happening in my practice 

of ADR within the church, it is best descnkd as the practice of halakhah which Josef 

Soloveitchik (and others) characterize as aligning one's self with Gd's desire for what is 

best for humankind and for each individual. When haiukhah is üuiy understood, one 

'Mereby comprehends, grasps and encompasses with [one's] inteilect the wiil and wisdom of 

the Holy One, blessed be 1 would expand that slightly to say that one thereby 

comprehends, gays and encompasses with one's heart and sou1 and mind (one's entire 

being) the wiIl, wisdom and desire of God for all creaîion. AchieMig the full promise of 

haiurGIurh is to be accompikhed only m the reah of God. But it is that vision to which we 

-- 

1 [ See Chapîer 5 - Figure "A" at p. 5-13 
12 Josef Soloveitc~k, Haiakhrc Man, p.26, 
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are cded in the here and now. 

The word "law" as it is commonly understood at the dawn of the 2 1st century is stiil 

an emaciated survivor of the legai realists. Torah and halakhah, which cm both be 

translated as lm, have far more flesh on their bones. A substantial portion of that flesh is 

atüi%utable to che lack of a distinction between Iaw and ethcs. For the halukhisr. God is the 

field" in which h d d  tives and breathes and bas its king The effects of thai field are 

observed, and its nature is i d e r d  as humans work out bow îhey are to act in conformity 

with its considerable but not controllmg innuence in the situations which daily co&ont them. 

Moral assensus, as 1 have presented it, play a s d a r  role. It is the field that influences our 

actions and responses, though it does not controt them. Mile 1 assert that the moral 

assensus is of God, one need not adopt that view in adopting the rnetaphor that it is a field 

that is known in its effects on the human comunity. ADR provides one means for hurnans to 

begin to discern together how the moral assensus is to be lived out in the moment. This 

involves considering ethicai and legal questions in the narrow sense of those terms, but it is 

not restricted to that. [t aIso involves disceming with a little more precision, that law which 

conduces to creating the conditions where love can floilnsb. ADR when its transfomative 

potentiai is reaiized, allows us to peer together through a dass which though still obscured, 

is a Little less dark. By bringing the Iight of each individual to bear on an issue of concern, 

the whole comrnunity is eoabled to see the matter with greater clarity and to discem more 

plainly where it is that God is q$ng them to go. 

13 
See the discussion of field t h e 0 ~  in Margaret WheatIeyYs Leadership und the New 

Science, Cbapter Three and my discussion in Chapter Six in the text at p.2 15. 
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