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This thesis examines the evolution of the Native Women's Association of 

Canada as they embraced the challenge to secure aboriginal rights for al1 First Nation 

wornen in Canada's Constitution. Between 1978 and 1995, the Native Woinen's 

Association vigorously pursued what they believed was their right to participate in 

Constitutional negotiations as equal partners. They did not acknowledge present day 

First Nation political organizations as being true First Nation goveming bodies. 

Thousands of Canadian First Nation wornen have been denied their rights as 

aboriginal persons due to the Indian Act and a consequence of that legislation has 

rneant that First Nation women have been marginalized in Canadian society. Present 

day First Nation political governing bodies are a product of that legislation and many 

political leaders sought to legitimize denial of aboriginal rights to First Nation women 

citing that true self govemment meant the right to determine membership. The 

Native Women's Association of Canada chose to challenge thnt premise using the 

very political tools which denied their right to now reassert them. 

This thesis explores that stmggle by exrimining the approach and position 

taken by both the national political organizations and the Native Women's 

Association of Canada concluding that true self government does meün determination 

of membership but that the women's rights to equality was of primary importance. 
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In 1992, the Native Women's Association of Canada [NWACI challenged the Canadian 

govenunent and First Nation national politicaI organizations, alleging that both hrid been 

instrumental in denying their right to equality as women and as aboriginal people. The 

Native Women's Association of Canada believed that they were the voice of First Nation 

women. They wanted a legitimate and equal voice in the political negotiations that would 

ultimately Iead to changes in Canada's highest law, the Constitution. They wanted equal 

representation at the constitutional negotiating table and, when their request was denied 

by both the Canadian state and their own First Nation organizations, they used the 

Canadian Charter of Rights and Freedoms to try and secure their right to equality. They 

asserted that equality between men and women was inlierent to 'traditional' First Nation 

societies, but had been lost after the imposition of alien political structures by successive 

Imperia1 and Canadian governrnents. The Canadian Cliarter, which riffords rights to ail 

Canadian citizens on an equal basis, was the tool that the Native Wornen's Association of 

Canada grasped in their attempt to secure equality for themselves within their own First 

Nations. 

Ironically, First Nation women were forced to use some of the very political structures 

which had been used to deny their equality to try and ressert it. This thesis examines the 

struggle of the Native Women's Association of Canada to seciire a scat at the table of 

constitutional negotiations during the penod of 1978 to 1995 and conlrnents on the 

outcorne, its impact on First Nations, and on constitutional discussions in general. 



LnAr A n1\ U ~ A C I  

INTRODUCTION 

Women in First Nations were forced to endure rnany generations of oppression 

institutionalized initially by the British monarchy, later adopted by Canadian 

governments, and eventually absorbed by First Nation political institutions themselves. 

The loss of autonomy, equality and eventually rights as First Nation persons was a 

gradua1 process sûnctioned through legislation. That legislation, higlily discriminatory in 

nature, distorted First Nation interna1 relations and societal structures, successfblly 

altering the role of First Nation Women within their communities. The Indian Act of 

1876 was by far the most damaging legislation passed by the state. Its goal was the 

assimilation of First Nation people into one basic Canadian coinmunity. The Act 

reinforced First Nation special status, but also divided First Nations from other Canadian 

citizens and among themselves. That division was dong lines of race and gender. They 

were never dealt with as Nations with an inseparable dimension of power and identity. 

Due to the Indian Act thousands of wornen Iost their right to be identified as First Nation 

people. The Indian Act specified that if a First Nation woman married a non First Nation 

man, the Canadian government would no longer recoçnize her ris beiiig a member of that 

nation. In essence, she was stripped of her identity, barred froin her community and no 

longer able to pass on her status as an Indian to lier children. The saine was not true for 

First Nation men. The Act attacked al1 First nritionhood tluough the Ièrnale line and 



Nation women. 

The lndian Act's tracing of Indian descent and identity 
through the father was the unthinking application of 
European patrilineal assumptions by a patriarchal society; 
but it accorded il1 with those Iiidian societies, such ris the 
Iroquoian, in which identity and autliority flowed tlirough 
the female side of the farnily. AI1 these attempts at cultural 
rernodeling also illustrate how the first step on the path of 
protection seemed always to lead to the depths of coercion.' 

The Indian Act was amended twenty-six times between 1876 and 195 1. The provisions 

that discriminated against First Nation Women were continually carried forward and 

strengthened. 

The Act also successfully eliminated al1 traditional governing bodies of First Nations 

when governing by elective band members becme mandatory. Women were not allowed 

a voice in band elections: only men could vote on important economic and political 

decisions. In 195 1 the Act was further amended and section 13-[l][b] was strengtliened as 

the government gave themselves total control in deciding First Nation citizenship. Only 

those Indians witli status were recognized by the government as "Indian". The 

govenunent decided that wonien would be enfranchised upon inarriage, despite what she 

or her band wanted. Bands and women therein lost al1 right to decidc upon citizeiiship. 

' J.R. Miller, Skvscrapers Hide the Heavens: A Historv of Indian White Relations in Canada rev. ed. 
(Toronto: University of Toronto Press, i989), p. 145. 



Women became a severely mmginalized group of peoplem2 

Much of First Nation women's experience is siinilar to Canadian woiiten in geneinl 

because the institutions involved were generated from the same patricirchal source. For 

generations, Canadian women expressed discontent about the inequalities inherent within 

tlieir society. Although they comprised more tlian 50% of the population tliey continued 

to be underrepresented in Parliament and provincial legislatures, in fact in al1 major 

governing bodies. Issues of major importance to them were not adequately addressed on 

politicai, business or research agendas.' In spite of that reality, women have successf~~lly 

promoted greater awareness of their plight, aggressively voicing their opposition to the 

uneven distribution of political power. They forced governmeiits to investigate 

systematicall y ingrained gender inequality . 

Between 1960 and 1996 the Canadian women's movement built strong institutior~s, 

providing a solid foundation which will enable future generations of women to continue 

the battle to gain equality within Canadian society. As that process occurred differing 

aspects of the women's movement emerged. Discrimination and inequality varied in 

relation to the political culture witliin which individual women existed. Therefore the 

Cora J. Voyageur, "Contemporary Indian Women", in David Alan Long and Olive Patricia Dickason, 
Visions of the Heart: Canadian Aboriginal Issues, (Toroiito: Harcourt Brace Canada, 1996), p. 93. 

Gwen Brodsky and Shelagh Day, Canadiriil Charter Equalitv Rights of Women: One Step Forward or 
Two Stem Back? (Canadian Advisory Council on the Status of Wornen, September, 1989), p. 13. 



status within their cultural and political comrnunity. It was during this time period that 

some First Nation women began to question their place in Society. 

In 1967 a question was put to the Standing Cornmittee on Indian Affairs and Northern 

Development (SCIAND) by Mary Two Axe Early, an clder Mohawk woman from 

Kahnawake, Quebec. She asked why her marriage to a non-aboriginnl man should 

deprive her of legal status as an Indian, band mcmbersliip, the right to live in her 

cornrnunity and her right to transmit legal status and band membership to her children. 

Women such as Yvonne Bedard and Sandra LaveIl, repeated similar questions initiating 

challenges to this policy. In 1974 the Supreme Court of Canada ruled that Parliainent had 

the right to discriminate against First Nations women on the büsis of their sex. Tliey 

concluded that the Canadian Bill of Rights did not supersede the indian Act. This ruling 

had the effect of reinforcing governrnent's authority to decide who could br  an "lndian".' 

A sobering and shocking result of that judicial process was the discovery by First Nation 

women who supported the challenge of the Canadian povernment, that they did not have 

the support of rnany contemporary leaders of First Nations, must of whom were men. 

Vijay Agnew, Resistine Discrimination. Women from Asia, Aliica, and the Caribbean and the Women's 
Movernent in Canada (Toronto: University o f  Toronto Press, 1 996)' pp. 1-2 1. 

Native Women's Association o f  Canada, ParaIIel Proccss on the Constitution 1992, Position Paper, 
October 1992. 



Native Women's Association of Canada 

In part, as a result of that discovery, the Native Women's Associatioi-i of Canada 

W A C ]  was established in 1974 to represent First Nation and Metis womcn. It began 

to provide a voice for thousands of First Nation women excluded froin meaningfiil 

political dialogue and decision making. Many women dispossessed by the indian Act 

were included in Native Women's Association of Canada's membersliip. They believed 

the indian Act caused gender inequality, which was not characteristic of "traditional" 

First Nation cultures. They also believed that male domination had deepiy permeated the 

values of contemporary First Nation leaders, an effect of the importation of European 

cultural values and laws. Gender discrimination had become an accepted reality, guarded 

and preserved by Canadian governments and some very powerful First Nation political 

organizations. 

The European view of woiiien as subordinate to and 
owned by their menlolk infected the First Nations of 
Canada. It did so directly through the Indiaii Act, which 
tied women's identity and riglits as aboriginal people to 
those of their husbands, througli goverment policics that 
reinforced women's status as dependeiits, and throiigh its 
deliberate disruption of traditioiial life . . . But sexism is not 
merely imposed on First Nations frorn outside; it has 
entered our soul. To be blunt, a great many First Nation 
males need to have their consciousness raised. The women 
see leaders in particular as beinp sexist and discriminatory6 

" First Nations Circle on the Constitution, To The Source, (Ottawa: Asseinbly of First Nations 1992), p. 
59. 



sought to reclaim and constitutionally secure their rights to eq~iality as First Nation 

persons and as Canadian citizens. 

This thesis examines the evolution of that rnovement as the Native Women's Association 

of Canada engaged in a political struggle for equality. In partiçular i t  focuses on the 

reasons behind the Native Women's Association of Canada's decision to challenge the 

Canadian government in an attempt to secure a place for themselves in constitutional 

negotiation. Their position was that gender equality was intrinsic to "traditional" First 

Nation cornmunities. If the inherent right to self governrnent was to be constitutionally 

recognized, their voice must be a part of those political negotintions. They stated that the 

Band Councils and Chiefs who currently presided over their lives did not fit the 

traditional forms of govemment and recognizing the inherent right to self governinent did 

not mean recognizing and blessing the patriarchy created in their conirnunities by a 

foreign government. They wanted the equality to which they believed they were entitled 

as women of First ~ations.' Their greatest fear was that First Nation political 

organizations, dominated by men, would not act to protect the rights of al1 First Nation 

women, thus ensuring the continued Iegal, political and social subordination of thousands 

of First Nation women. The Native Women's Association of Canada chose the only 

source availabIe to them to secure their right to equality, the Canadian Charter of Riglits 

and Freedoms. 

Theresa Nahanee, "Respect, Equality, Participation, Justice", Speech given to LEAF, 12 February , 
1992. 



During the constitutional reform discussion wliich eventually led to the Cliarlottetown 

Accord, the Canadian governinent provided 10 million dollars to be sl~ared among the 

Assembly of First Nations [AFN], the Inuit Tapirisat of Canada [ITC], the Metis National 

Council [ W C ]  and the Native Council of Canada PCC].  This allowed their 

involvement in how Canada should be restructured. The govesnment recognized those 

four organizations as the legitimate voice of the diverse First Nations of Canada. The 

Native Women's Association of Canada was not specilically included in that funding but 

a portion of those dollars were earrnarked for women's issues. The Native Womcn's 

Association of Canada objected to their exclusion from direct funding and participation in 

the discussions believing that the equality of First Nation women was seveirly 

compromised. Tliey particularly objected to proposais advanced by the Assembly of First 

Nations for constitutional arnendments that would move First Nation self governinent 

outside Charter protection.s The Native Women's Association of Canada therefose 

argued that the Goverment of Canada, by funding male dominated groups and füiling to 

provide equal funding to them, violated their freedom of expression and right to equality 

in contravention of the Constitution. The decision was made to challenge the 

Govemment of Canada in court. 

- 

' Native Women's Association of Canada v. Canada [1994] 3 S.C.R. 627, p.628. 

8 



Not al1 First Nations agreed witli the Native Women's Association O t'canada's position 

regarding traditiona1 First Nation goveming, and strong opposition wris directed toward 

their position. The Native Women's Association of Canada was accused by some First 

Nation governing bodies, the Assembly of First Nations [AFN] in particular, of placing 

individual rights above the rights of the collective, thus coming into conflict with First 

Nation culture and tradition. As stated by Mary Ellen Turpel, [lie Assembly of First 

Nation's constitutional advisor: 

The probiem with the Cliarter fiom an aboriginal 
perspective is that it is based upoii a Western-liberal 
conception of rights as vested in individuals rather than 
collectivities. This political perspective is foreipn to 
aboriginal peoples, who operatte as colIectivities and have 
no concept of individual rights . . . The tendency in Charter 
case law and Western Liberal liuman rights systems is to 
uphold individual rights at the expense of collective rights . 
. . AFN's position is that as Indian people we c m o t  afford 
to have individual rights override collective rights. Our 
societies have never been structured that way, iinlike yours, 
and there is where the clash cornes . . . if you isolate the 
individual rights from the collective rights, tlien you are 
heading down another path that is even more 
discriminatory . . . The Canadian Charter of Rights is in 
conflict with our philosophy and c ~ l t u r e . ~  

"MM. Turpel, "Aboriginal and Treaty Rights, Section 15 o f  the Canadian Charter of Rights and Freedorns 
Drafl onIy" f 991 March, Special Collection of Native Women's' Associaiion of Canada Constitutional 
Papers in possession of Diedre A. Desmarais, Saskatchewan Indinn Federated Collrge, Regina. 



1 nt: iuauve women s Assuciauun or tirriilua s icspuiiar; wsis. 

How c m  Canadians tliink tliat we ris aboriginal people 
caii corne unscathed out of 500 years of oppression and live 
dil'ferently than other oppressed peoples who have found 
liberation . . . what you see being built today in the 
constitutional process is the mirror image of your 
patriarchal system and your inale leaders tliink that is 
progress . . . tliey look at our men and see then-iselves. The 
Native Women's Association of Canada has adopted a pure 
geiider equality stance, we will not tolerate aiiy deviation 
from Our sexual equality rights and reject any qualification 
put upon our sexual equality right. We do not want Our 
equality interpreted through the prism of culture, tradition, 
traditional government or spiritual practices. 'O  

Why did the Native Women's Association of Canada choose tlie Charter and the 

Canadian judiciary to secure what they believed was their traditional right to be present 

during constitutional negotiations? 

First, they believed that gender discrimination existed within contemporary First Nation 

cultural and political life. As noted above, they argued that alien political structures had 

been legislatively imposed upon First Nations and that traditional governing bodies had 

been dismantled, changing the role of wornen in First Nation societies. The result was 

ttiat their status within those communities was shifted into a patriarclial political 

relationship wliere wonien did not have an equal voice. What little power and coiitrol 

remained in First Nation societies was delegated to men who gained political advmtage 

lu Sharon Mchor, "Aboriginal Women and Self Governtnent and Our Striiggle," speaking notes to 
Annual Meeting of tlie B.C. lndian Homemakers, Vancouver, B.C. 20 August 1997. 



paternalistic values permeated First Nation governing bodies ensuring that First Nation 

men held almost d l  the leadership roles in their communities. In essence, the Native 

Women's Association of Canada alleged that First Nation culture, tradition and 

leadership had been transfornied by colonialism, and official power was placed in the 

hands of male leaders. 

Second, it is evident that First Nation women's vaIues had changed. They also iniported 

non-traditional ideas, the most notable being liberal dernocratic ideals of equality . They 

becarne an hybrid of traditional and non-traditional beliefs. The major catalyst for the 

Native Women's Association of Canada's firm conviction to have sexual equality 

unambiguously and constitutionally protected, guarding al1 aspects of aboriginal rights 

and self government, was the effect of the sexually discriminatory status regulation of the 

Indian Act which marginalized tliousands of First Nation ~ o n i e n . '  ' So, wliile structures 

and patriarchy provide part of the explanation for aboriginal women's action, changing 

ideas and ideals within tlieir own movement was also a major catalyst. They chose to use 

the Charter as a sliield in their attempt to secure tiieir right of equality as First Nation 

women. They strongly believed that without Charter protection, women would be uncibIe 

to resist the discriminatory actions of band couiicils and future foms of self governmcnt. 

Lilianne Ernestine Krosenbrink-Gelisssen, Sexual EquaIitv as an Aboriginal Rizht, (Fort tauderdale: 
Nijmegen Studies in Development and Cultural Change, 1991), p. 21 1 .  



position that the Charter of Rights and Freedorn should not apply to First Nation self 

governing bodies'? 

The Assembly of First Nations stated the individual riglits could not overrule the 

collective rights of First Nations. If the Charter was to do so they argued, tliey would not 

be truly self governing nations. If individual First Nation menibers had the right to 

appeal to external laws, or when actions of bands or tribal govcmmeiits were to be subject 

to extemal judicial review, First Nation governinents would lose the power to control 

tlieir nations. 

The Assembly of First Nations also asserted tliat there was notliing 'iraditional' about the 

Native Women's Association of Canada's position on self govenimeiit and equality, In 

fact they argued, the position that was being put fonvard by NWAC was anti-traditional. 

They believed that the Native Women's Association of Canada's position Iiad been 

overly influenced by their non First Nation sisters and by the fèminist movement which 

adhered to a white liberal doctrine. 



How then sliould we evaluate the competing clriims? 

This thesis will conclude that both the Assembly of First Nations and the Native 

Women's Association of Canada were correct i i l  their rissessments. The Assembly of 

First Nations was correct in its conclusion that judicial decisioiis macle by a court outside 

of the jurisdiction of First Nations would seriously affect the autonoiny of First Nation 

communities and that the Native Women's Associatioii of Canada was more concerned 

about equality than autonomy, based prirnarily on the fàct that the Native Womeii's 

Association of Canada was heavily influenced by the Europeaii conception of eqiiality. 

The Native Women's Association of Canada was also correct in its assertion that present 

day governing structures in First Nations comrnunities were patriarchal in nature rind 

therefore incapable of restoring First Nation's women to their former status. They were 

also correct in their apprehension surrounding non-application of Charter provisions to 

First Nation governments. Without Charter protection. they believed their daims of 

equality could be easily lost. 

Finally in weighiiig the evidence in support of both positions, [l is thesis will conçlude 

tliat the constitutionally guaranteed riglit to equality for First Nations women was of 

greater importance tlian the need to protect the autonoiny of First Nations. In exainining 

the importance of autoiiomy versus equality, in evaluating liistorical evidence, and 

assessing the Native Women's Association of Canada's arguments around the importance 



secure positive change was clear. In the words of Gail Stacey-Moore, "woinen have tlie 

right not to be doininated by men and governinents to their detriment . . . we are beggrirs 

in our own land, living without houses, programs, services and benefits of other First 

Nation people".'2 

The truth is tliat women and their children were being denied tlie riglit to retum to their 

own communities and access to programs whicli benefited other First Nation people. in 

many cases, the band and tribal councils which were still dominated by men who 

continued to ignore the plight of their own people. First Nation wonien ought not to have 

been asked to live outside of constitutional protection of their rights, to place their trust in 

governing bodies which had a history of denying their rights, and which had not yet 

clearly established what those rights would be. Given the history of the oppression First 

Nation women had been forced to endure, their apprehension was understandable. 

In order to elaborate on these concIusions, this thesis is organized in the following 

manner: 

l2 Gail Stacey Moore, "Aboriginal Women, Self Goveriiment, The Canadian Chatter of Rights and 
Freedoms, and the 1991 Canada Package on the Constitution", an address to the Canadian Labour 
Congress, Skyline Hotel, Ottawa, Ontario, 3 December 1992, Special Collection of Native Women's' 
Association of Canada Constitutional Papers in possession o f  Diedre A. Desmarais, Saskatchewan Indian 
Federated College, Regina, December 179. 



of women in "traditional" First Nations societies. It also explores the foundation and 

birth of the Indian Act and discusses how this legislation affected aboriginal wornen. 

Chapter three examines how the Indian Act changed tribal governmeiit and discusses Iiow 

patriarchy and patemalism permeated First Nations, resul ting in con tcrnporary 

constitutional conflict. It also examines the root of aboriginal women's discontent and 

discusses the steps they took to initiate tlieir pursuit of constitiitional change. It also 

discusses how First Nations were able to secure a seat rit the constitutional table and 

identify the arguments put forward by First Nation woinen regarding their participation at 

this level. 

Chapter four exotiiines how and why first nation men's and women's interests were pitted 

against each otlier in contemporary constitutio~ial negotiation. In particular this cliapter 

focuses upon the Meech Lake Accord and the Charlottetown constit~ttional agreement 

which culminated in the Native Women's Association taking legal action tliat weiit to the 

Supreme Court of Canada. 

Cliapter five examines the actual court challenges launched by the Native Womeii's 

Association of Canada. 

Chapter six reviews the facts and outlines the niain coiiclusions of the thesis. 



Pre-Contact and the Impact of Colonization 

It is difficult for researchers to obtain an accurate account of wliat life was like for First 

Nation men and women prior to contact. Much of the existing literature wüs written from 

a non-First Nation perspective. Since First Nations I~ad an oral tradition their his~ory 

passed through the generations unwritten. The reality is that no person alive today is old 

enough to remember 'traditional' roles of the people prior to the reservation era. Even 

elders were children during this tirne and memories of their Iives were based upon a 

period during which the governrnent systematically attempted to impose Anglo- 

European values. " 

Nonetheless, it is known that First Nations had sound economic, political and social 

systems prior to contact. Every Society develops systems that ensure survival; systems 

tliat allow for the material means of existing. These systems allowed for extraction of 

resources necessary to sustain life. First Nations were mutually dependent upon cach 

other for survival. Therefore their social structiire was built upon CO-operation and expert 

knowledge of their environment. They developed proficient techniques that enabled tliem 

to extract natural resources and distribute these resources in accordance to iieed. The 

economic, politicnl and social structures evolved frorn that mems of survival that 

depended on ecology and food supply. Participants were mutually dcpendcnt upon each 

'' Janet Mancini Billson, "Standing Tradition on Its Head: Role Reversa1 Among Blood lndian Couples," 
Great Plains Ouarterlv 1 1, No. 1 (1 99 1): pp. 3-2 1. 



that recognized these obligations. 

North America wris ecologically diverse, therefore differences of custom and tradition 

existed among First Nations. Social systerns evolved in respoiise to collection of food 

that was dependent upon the ecology and environment of the regions they inhabited. 

Long distance trade formed a market place that was nevertheless not a market ~ y s t e m . ' ~  

Communalism, governed by equal relations within the communities, was the metliod of 

production and surplus was used to benefit the whole community." The survival of tlie 

nation depended upon those social systems and until contact with European culture they 

sustained First Nations for thousands of years. Survival was paramount, therefore the 

relationship between men and women was based on shored responsibility for ensuring 

that their communities were safe and secure. The individual had to be subordinate to the 

whole or one could not have suntived. 

Political institutions, economy, social order and spirituality were aIso born fiom the 

collective consciousness. The whole could only survive if each part fulfilled a role. The 

individual in this web of social relations had responsibilities toward others. These 

responsibilities were the outgrowth of the person performing their obligation in tlie order 

l4 Peter Jordan, "CosmoIogical Implications of Pan Indian Sacred Pipe Ritual," Canadian Journal of 
Native Studies 7, No 2 (1987): pp. 297-304. 
l 5  Ron Bourgeault, "The Struggle of Class and Nation: The Canadian Fur Trade 1 670s to 1870s," 
Alternative Routes, 8 ( 1  WS), p. 882. 



the general good and the individual good were identical.'(' 

The diversity of First Nations was exhibited in the variance of roles between and within 

First Nations. These nations were not a homogenous group. Some First Nations such as 

the Huron and the Iroquois were matriarchal societies. They traced tlïeir ancestry and 

social organization through the female line. Matriarchy correlates with societies strongly 

dependent upon agriculture activities and generdly women were in clïarge of those tasks. 

In those societies, wornen possessed politicai and social power, greatly influencing the 

governing of the communities." 

Reciprocity and kinship structured Iroquois societies. Their economy embodied what can 

be described as reverse capitalism in which goods were not accumulrited but provided to 

others. Status and authority rested with those who were able to give the most awüy." 

They ruled by consensus and they believed power rested within a spiritual source. 

The basic building blocks of Iroquois politics were lineage and women. Both played a 

very prominent role. Rights, privileges and obligations were determined by an 

established constitution. Powers of goveming were vested in Council Chiefs and 

members did not act without the approvai and advice of women. Iroquois men had no 

'"enno Boldt and Anthony Long, "Tribal Philosophies and the Canadiaii Charter of Rights and 
Freedoms," Ethnic and Racial Studies, 7 Number 4, (October, 1984), p. 479. 
'' Karen Anderson, "Cornmodity Exchange and Subordination: Montagnais-Nasknpi and Huron Women, 
1600-1650," Signs. Journal of Women in Culture and Societv. I 1, No. l(1085): pp. 488-492. 



children and marriage was usually a contract between the motliers.'" 

The Huron were liorticulturists, corn being their major food striple. Their economy also 

revolved around lishing, hunting and gatheriny. The nation orçanized themselves 

politically through clans that were governed by women, the head of the clan. Men 

became members of the clan they married into and the head of the clan was always a 

woman who was also custodian of the land. Al1 social and economic activities were 

detennined by gender and neither man nor woman occupied a position that allowed total 

control of the meons of production. Tlierefore iieither sex could claiin special  tat tus.^' 

Women dominated agricultural production and were responsible for keeping the food 

supply stable; their expertise in the agricultural area provided econo~i~ic security and 

fmi ly  stability." As in the Iroquois society, status was deterniined by generosity and gift 

exchange. The social structure was egalitarian and the non-accumulation of wealth 

prevented economic class differentiation2* 

l n  Daniel K. Richter, The Ordeal of the Loncrhouse. Tlie Peodes of the Iroquois League in the Era of 
Euro~ean Colonization, (Chape1 Hill: University of North Caroliiia Press, 1 W2), p. 22. 
l 9  Cheda, Sherrifl, "Indian Women, A Historical Example and a Contemporary Virw," in Wornen In 
Crinad-, (Toronto: New Press, 1977), pp. 195-206 and Snlly Roesch Wagner, "Thc Iroquois Influence on 
Women's Rights," Akwe:Kon Journal, (Spring, 1992): pp. 4- 14. 
'O Anderson, OP. Cit., pp. 488-492. 
" Marlene Brant Castellano, "Women in Huron and Ojibwa Societies," Canadian Wornen Studies, f O, 
Numbers 2 & 3(Sumtner/Fall 1989): p. 42. 
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The social structure of other First Nations differed. Sensons detennined the activity of 

migratory hunters and gatherers such as the Ojibwa nation and ciifference of 

responsibility existed between men and women. Although men received public 

recognition for achievement in hunting and in warrior expeditions, women were more 

than passive complements to the life of their men. They were essential partners to the 

survival. They were needed for their expertise in domestic chores of cooking and sewing 

and their duties were imperative in the production of fishing nets, fùr robes, tanning of 

hides and harvesting of wild r i ~ e . ~ ~  

In other nations such as the Plains' Blood, also a huntiiig and gathering society, a more 

distinct division of labor existed. Wornen gathered berries and hunted small local game 

and occasionaliy accompanied men on the buffrilo hunts in order to lielp regulate lierd 

movement and to be there for the initial processing of hides. They were responsible for 

making tipis, taking them down and moving the camp. Although women generally did 

not take part in tribal governing, they were a valuable and integral part of the Blood 

society. Their duties were domestic and centered around caring for children and elder~y.*~ 

Men's role revolved around the ability to provide for the family. 

23 Castellano, OD. Cit., p.43. 
24 Billson, Op. Cit., p. 6. 



Unfortunately, tliere is little written account of the traditional status and role of First 

Nation women. and what is available for contemporaOv analysis is al1 tao often given 

through the interpretation of ethnographers and anthropologists. As more research is 

conducted which incorporates the viewpoints of present day First Nations women, their 

knowledge and opinions al1 too often facilitate much debate on the topic. Jean Goodwill, 

was a well respected and accomplished leader, liealth professional and teacher wlio 

passed away in 1997. She stated that, "Indian women remained in the background for 

traditional social and cultural reasons. Other than the Mohawk women in eastern Canada, 

women of other tribes did not sit on council nor did they have any say in the affairs of the 

tribe". Other contemporary First Nation women maintain that "women always hnd a vote 

on council and no discrimination against women existed in Indian trriditi~n'~ 

The difficulty in attempting to analyze the conception of equality and the exercisr of 

power in traditional societies stems from the definition of those terms using today's 

standards. Matriarchy and the organic structure of the Plains societies were much 

different in the 16'" and Vth century than they are today. ln spite of al1 the debate, what is 

clear is that the role of women in traditional First Nation socieiies changed rifter contact 

with European nations. 

z5 Somer Brodribb, "The Traditional Roles of Native Women in Canada aiid the Iiiipact of Colonization," 
Canadian Journal of Native Studies, 4, No. 1 (1984): pp. 85-105. 



competed for economic and political dominance. World trading routes emerged dong 

with colonial expansion. Contact witli First Nations of the Aniericas was inevitable. 

This resulting new economic order had many parts: eg. ideas, institutions, cultures. The 

most important of tliese however, were politics and markets.I6 

First Nations were inextricably drawn into this new world ordcr. Tlizy were instrumental 

to an European expansion which heavily depended upon trading partiiers and military 

allies. This early period of contact revolved around the fur trade. It was this trade that 

iiitroduced a market economic order to First Nations. They were drawn into a 

cornpetitive trans-Atlantic trading system that would cliange tlieir societies forever. No 

First Nation would remain unaffected. 

European explorers sought out new lands for the purpose of establisliing trade routes and 

to accumulate capital and to circulate commodities on ri world wide scale. Two polarized 

worldviews collided, European mercantilisrn and First Nation comrnunalis~n.~~ Furs were 

a lwury product and a profitable commodity tlierefore European traders were eager to 

establish a trading relationship with First Nations. European traders recognized that tliey 

would need the people's cooperation if the system of exchange was to work. Already 

'"tephen Cornell, Tlie Return o f  ilie Native: Americaii Indiaii Political Resurgciice (New York: Oxford 
University Press, l988), p. I 1. 
" Ron Bourgeault, "Race, Class, Gender: Colonial Doiiiination of Indian Womeii," Bonds and Barriers, 
Number 5 (1989), p. 90. 



commodities sucli as, guns, gunpowder, clotli and iron to01s.~' 

lndigenous people had the expertise needed for the liarvest of h r s  and European 

iiierchants and explorers recognized this fact. Indigenous participation in the mercantile 

system was crucial since they knew the best places for hunting and were more adapted to 

the enviror~ment.'~ First Nation societies were cornmurial and governed by a political 

system much different from what was establislied in Eiiropean nations. It was therefore 

necessary to change First Nation societies to ensure that the new mercantilism would 

succeed. 

The supply of European goods quickly changed the lives of indigenous people. They 

became experts in operating firearms which replaced bows and arrows. Steel tools and 

weapons replaced bone and flint implements and prodiicts sucli as kectles were introduced 

into their lives. A rapid shifi took place within their culture as their methods of living 

changed and there was increased attention to the trade of furs."' 

With the introduction of trade, the individual's most iniportant ties and the objective 

relation to other band members, changes from a cooperative mode to ri cornpetitive mode. 

Storable, transportable and individually acquired supplies, (e.g., flour. lard. etc.) üllowed 

'' Naylor, Op Cit., p. 37. 
'Vbid. - 
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liindered the persona1 acquisition of furs. The more furs one was able to collect, the more 

material comforts one could obtain and material gains become tlieore tically limit less. 

The family group began to be threaten the limit on furs and a sense ol'proprietorship 

develops over certain land areas3' 

Once the new economy was introduced into First Nation socie~ies, trrinsforination of 

those societies becarne inevitable. First Nations willingly participated in the fur trade and 

in most respects their life became easier througli the use of imported commodities. Tlieir 

autonomy was intact during this period but their economy as well as their social and 

political relations took on new characteristics. This laid the groundwork for First Nation 

adaptation of differing spiritual beliefs and the importation of n different political 

paradigm. A First Nation's way of life had to be reconfigured. Traders and missionaries 

found it necessary to intluence male members of First Nations societies and urged thein 

to bnng their women under contr01.)~ The relative autonomy that women had in some 

First Nation societies made the newcomers very unconifortable. 

The status and role of women changed drarnatically once First Nations becrime locked 

into a market economy and were exposed to the western patriarchal notion that men must 

look after their wornen. Tlie exchange and introduction of new products wris made 

tlirough men and tliis fractured the equivalent status and reciprocal relationsliip tliat 

'' Eleanor Leacock, "Tlie Montagnais Hunting Territory and the Fur Tradc," Arncrican Anthropoloeist, 
56, Number 5, Part 2 (Mernoir No 78, 1954): pp. 10-43. 



agents elevated their social role and hierarchies began to apperir within First ~ations.' ' 

Power becarne centralized to First Nation men and they were sought out by Europeans to 

make the important decisions for their families and conimunities. Men soon gained a 

political and economic advantage over women." 

The fur trade was instrumental to European expansion and until the end of the 18th 

century the French and British heavily depended on First Nations to üct as irading 

partners, middlemen and military allies. In 1763, the political, economic aiid military 

competition between the French and British came to an end and the British becarne the 

sole colonial power. That same year, the British acknowledged self-ruling First Nations 

through the Royal   roc la mat ion.^^ 

FIRST NATIONS LOSE TRIBAL SOVEREIGNTY 

The Royal Proclamation of 1763 acknowledged First Nation sovereignty and nationhood. 

The British recognized aboriginal title by declaring that unceded lands could only be 

sunendered to the Crown in a prescribed manner. This would only ùe done through 

negotiated agreements or treaties and at that time, the relationship between First Nations 

" Hamilton, Op. Cit., p. 1 15. 
" Bourgeault, OP. Cit., p. 102. 
'' Hamilton, Op. Cit., p. 120. 
'"osenbrink-Gelissen, Op. Cit., p. 2 1. 



stiIl had controt of tlieir culture, population, land and economies. A boundary between 

Indian land and non-Indian land was in place and a procedure for surrender of land was 

established. I t  sliould be noted that wIiile the Royal Proclamation confirrned Indian tribes 

were independent nations, it only recognized liinited sovereigiity. Tribes were not 

viewed as national equais but as wards under British protection. 

. . . the several Nations or Tribes of Indians with whom we 
are connected, and who live under Our protection, should 
not be molested or disturbed in the possession of suc11 parts 
of Our Dominions and Territories as, not having been ceded 
to or purchased by us, are reserved to tliem or my of them, 
as their hunting grounds (Royal Proclamation, 1763)"' 

First Nation sovereignty was recognized out of prudence and tolerated within a restricted 

range?' 

ClilEATION OF CANADA 

Canada is a product of colonization and the fouiiders of the nation wcre heavily 

influenced by British, French and Amerkm conscious~iess wliich explains how and why 

the political policy that controlled the relationsliip between First Nations and colonial 

govemments was created. "The history of colonial Canada may be seen as the interaction 

'vnto ine  S. Lussier and Ian A. L. Getty, As Long as the Sun Sliines and Water 1210ws, A Readcr in 
Canadian Native Studies. (Vancouver: University of Briiish Columbia Press, 1983), p. x. 
" Menno Boldt, Survivino, as Indians. The CliaIlenge of Self Government (Torotiio: University of Toronto 
Press, 1993). p. 27 1 .  
18. Kathy Lenore Brock, The Theorv and Practice of Aboriginal Self Government: Canada in a 
Corn~arative Context, Ph.D. Dissertation (Toronto: University ol'Toronto, 1989), pp. 352-373. 



into this prefabricated society and if the national dream was to be achieved. a reformation 

of First Nation identity had to be realized. Assiniilation thus becomes the official 

colonial policy and governrnents used al1 interna1 institutions to reacli their goal. 

Political circurnstances for the colonial governinent chringed in the erirly 1800s and a time 

of peace and security invalidated the nlilitary usefulness of many First Nations. The 

relationship between First Nations and colonial powers changd." Settlers immigrated to 

the area in large nurnbers and the Crown found it necessary to obtain land. The Roval 

Proclamation had established the government as middleman in the scttlement process and 

transference of land from First Nations to the incoming white settlers could only come 

tlirough the intervention of the govemment. The British found it necessary to adopt a 

policy of "civilizing" First Nations, believing it would be easier to incorporate them into 

British North Amerka than to exdude them en tir el^.^' 

- 
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An Indian department Iiad already been establislied which supported the "civilizaiion" 

process. The judgment was made that: 

"under the guidance of goveriiment agents and 
evangeiical missionaries, Indians were to be settled in 
permanent villages and instructed in the English langage, 
Cliristianity and agriculturaI methods. The expectation was 
the creation of self supporting individuals who were 
indistinguishable from their fellow ~it izens.~ '~ '  

First Nations were encouraged to adopt European values and live a civilized life. 

Missionaries were expected to transform and make the necessary changes in First Nation 

behavior and society." They were particularly shocked by, and eager to change, some 

First Nation societies like the Hwon and Montagnais whose women liad considerable 

freedom and autonomy. Missionaries urged inen to coiitrol their wives and practice 

rnonogarny. Witliin three decades maiiy women had bèen subdued and rendered docile 

and obedient." The movement to eliniinate traditional. spiritual and cultural values of 

First Nations becarne entrenched. In otlier words, al1 aspects of First Nation's cultural, 

spiritual and political life were to be transformed or destroyed. 

in 1857 this movement becarne law when the Act for the Gradua1 Civilization of the 

Indian Tribes in the Canadas was passed. Offering monetary, property and 

'' Brian E. Titley, A Narrow Vision. Duncan Campbell Scott and the Adiiiinistration o f  Iridian Affairs in 
Canada (Vancouver: University o f  British Columbia Press, 1986), p. 3. 
'' Anne-Marie Mawliiney, Towards Aboriginal Self Govemmeni: Relatioiis betwcen Status Indiûns 
Peoples and the Government o f  Canada. 1969-1984 (New York: Garland I'ublishiiig Inc., 1994), p. 2 1 .  
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First Nations were enticed to assimilate and sever al1 tics with tribal roots. The 

legislation stated those First Nation persons: 

. . . could not be accorded the rights and privileges 
accorded to European Canadians until the Indian could 
prove that he could read and write in either French or 
English, was free of debt, and of good moral character. If 
he could meet such criteria, the Indian was tlien eligible to 
receive an allotment of fifty acres of reserve land. to be 
placed on one year probation to give further proof of his 
being c iv i l i~ed .~~  

The Act was drawn on the premise tliat by rernoving the legal distinctions between 

Indians and non-lndians through enfranchisement and by facilitating the acquisition of 

private property by Indians, it would be possible to absorb thein filly into colonial 

society. This act applied only to adult male Indians. Section 3 of the Act stated that to be 

enfranchised one had to be male over the age oF21. Women were not to be enfranchised 

independently, but if an Indian male were enfranchised, his wi fe and children were 

automatically enfranchised along with him regardIess of their wishes. Ultiinately, women 

lost status as Indians. Only males had the riglit to possess property and wotnen were 

perceived as chattels, perpetuating the European notion of the wife and child as property 

of the male."6 

'' John L Tobias. "Protection, Civilization, Assimilation: An Ouiline History of Canada's Indian Policy," 
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Indian Policy. At that time, First Nations still liad a voice in how tlieir societies, cultures 

and politics were to change if tliey were to change at all. First Nation 

leaders recognized the intent of the Act and rejected it. One tribal leader noted thrit the 

intent of the legislation was to "break tliem to pieces"" and only a lialidfùl of First Nation 

people actually crime forward with applications to enfranchise. This meant that the &t 

For the Gradual Civilization of the Indian Tribes in the Canadas could not be effective. 

In 1860, the responsibility for First Nations was transferred from the Imperia1 

govemment to the Province of Canada. In 1867, the B-ifish North At~~er ic~ tn  Act created 

a federation in Canada. Section 91 [24] made Indians and lands reserved for Indians a 

federal responsibility serving the interests of the young nation by creüting central control 

and jurisdiction over Indians and their territories. The Federal goveriiment now had tlie 

legislative power to cede large areas of land to provinces and private enterprises without 

First Nation consent. Al1 policy relevant to First Nations would now be coordinated 

dong side national military, settlement and economic policies." In iio way did First 

Nations participate in the formulation of the BNA Act. 

The Act for the Gradual Civilization of the Indian Tribes in the Canadas was not 

successful so in 1869, the Crown reverted to more coercive measures when the Act for 

". John S. Milloy, "The Early lndian Acts: Developmeiital Straiegy and Constitutional Change," in 
Antoine S. Lussier and !an A.L. Getty, eds., As Lone as The Sun Shines and Water Flows. A Reûder in 
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Iiidian Affairs (or his agent) was granted extensive decision m:iking powers affecting the 

lives of First Nation people. This Act also terniinated any conirol Fil-st Nation people had 

over determining citizenship. The state had the power to identify First Nation citizenship 

thus shifting culturalIy defined concepts of First Natioiihood to legally defined 

components imposed by the state." 

This Act stipulated that in each settlenlent, a councii wris to be elected by adult males 

over the age of twenty-one. Only men were allowed to vote in band elections effectively 

removing Indian women from band political life. This reflected the reality of how 

wornen were treated in Canadian Society generally. Also, upon the death of a First 

Nation male, llis goods and land rights were to be passèd to his children to the exclusion 

of his wife as she was regarded as a responsibility of the children. If rr First Nation male 

was to become enfrancliised his wife and minor childrcn were riutomatically 

enfimchised. Section G of this act stated that "any Indian woiiian marrying any other 

tlim an Indian shall cease to be an Indian witliin the meaning of this Act . . .". The 

children from the marririge also lost their status and if an Indian wonien married an Indian 

from another band she became, dong with the children, members of îlle husband's 

band." For the first t h e ,  Indian women had fewer rights than the Indian men. This 

legislation was intended to aid in the reduction of Indiüns and Iialf-breeds on reserves and 

it establishes the successful assimilation of the people. 

4". Mawhiney, OP. Cit., p. 24. 
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The Indian Act prissed in 1876 was a consolidation of elements embodied in two dozen 

previous Acts. Al1 pre-existing legislation pertaining to First Nations was brouglit 

together with the passage of the Indian Act. Deriving authority from Section 91 [24] of 

the British North American Act and coinciding with tlie extension of the federal 

government's junsdiction, the Indian Act was social legislatioii with a very broad scope. 

It becarne a land, municipal, education and societies act with provisions about liquor, 

agriculture, mining, Indian lands and band membership. It had the force of the Criminal 

Code and the impact of a constitution for those people and coiiirnunities thrit came within 

its purview.s' This Act became the foundation upon which al! future First Nation policy 

developed and it successfülly instituted the doniinant/subordinate nature of the 

relationship between First Nation people and the Canadian governmcnt. The Canadian 

state established Iirm control over the cultural, social, economic and political activities of 

those defined in tlie Act. Through this Act, First Nations lost control of every aspect of 

tlieir existence. 

The intent of the Indian Act was total enfranchisement and destruction of First Nation 

culture. The state only recognized those persons as "Indian" if they were defined as such 

within the jurisdiction of the lndian Act Rooted in a British and French pntriarchy, the 

Act reflected this perspective. Persons entitled to be registered witli tlie state as 

bbIndian~", were niale persons wlio were direct descendants in the male line of a male 

person or is the wife or widow of a person wlio is entitled to bi: regisrered. In other 



registered Indian.s2 Section 12(1 )(b) of the 1869 legislation, specified: 

The following persons are not entitled to be registered 
(b) A woman who married a person wlio is not an Indian, 
unless that woinan is subsequently the wife or widow of a 
person described in Section 1 1. 

The status of First Nation women was thus determined tlirougli their I'ather or husband. If 

a woman, recognized under the Indian Act as 11riving status, mrirried n non-Indian man, 

she lost her status as did her children. 

#en a woman married a non Indian she was forced to leave her reserve. She was not 

entitled to property on the reserve and had to dispose of any property held. She was 

prevented from inheriting property left to her by her parent and could not take part in 

Band business. Her children were not recognized as lndian and therefore denied access to 

cultural and social arnenities of the Indian comiiiunities. Slie \vas prcvented from 

returning to live with lier family on the reserve nor was she allowed to be buried on the 

reserve with her hinily. In reverse, non-Indian women marrying a status Indian male 

gained status as did their children. The state etkctively removed "Indian" outside blood 

lines and cultural di~t inct ion.~~ 

- 
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The Indian Act also eliminated al1 traditional forms of First Nation governing. Elected 

band governing \vas introduced prior to passagc of the Indiaii Act in the Gradua1 

Enfranchisement Act of 1869. The intent was to undermine tr~ditiorid governing 

structures but bands were not interested in an elected system of governing. Traditional 

Indian leadership usually grew out of social systems that were organized around extended 

kinship groups and duties were defined by custom and culture essential to the survival of 

tlie communities. In rnany First Nation societies, power was not set iiito forma1 

specialized institutional structures. The tribal cornmunity performed al1 political, social, 

econornic and political functions and made decisions by consensus. In this sense, the 

people constituted the government in respect of al1 its Sunctio~is. There was no permanent 

political institution nor authority hierarchy. Tribal go\*erning cxisted for and by tlie 

goup." nie European notion of sovereign autliority had its origins in the systeni of 

feudalism and the associated belief in the inherent inequality of men. First Nations of 

North Arnerica did not experience feudalism and most believed in the equality of people. 

In tribal society individual interest was intertwined witli tribal interest, the general good 

and the individual good were taken to be identical." 

" Robert Bunn, "First Nations self governing prior to colonization in Manitoba," The Peoples' Decision, 
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Tliose forms of governing based upon tradition were replaced by band governing through 

elective measures which were outlined in the Indian Act. Only men were aIlowed to vote 

in band elections thus removing Indian women from band political life. Mmy First 

Nation leaders resisted the Act realizing that if they adopted Band systems of governiiig 

tlieir vestige of tribal governing and trnditional political systenis would be destroyed.16 

Indian agents that were appointed by the state had the power of a Justice of the Pcace and 

they enforced al1 sections of the Act. First Nation resistance to the Act was countered 

with legislative ainendments, each incrensing the federal governrnent's control over 

Indians. A classic example is as follows: 

. . . when First Nation bands elected their traditional 
leaders, the Act was arnended (1884) to give the 
government the power to depose those considered immoral, 
incompetent, and to prevent their re-election. When 
traditional First Nations customs, interfered with progress 
toward assimiIation, legislation was introduced to ban them 
( I 884 the Potlatch and Sun Dance were banned). In 1920, 
provisions requiring First Nation to seek permits to nppear 
in traditional dress and perform traditional dances were 
written into tlie Act . . . if scliool on tlie reserves were not 
well attended . . . provisions were writren in pcrmitting the 
Governor-in-General to issue regulations to commit 
children to such institutions. . . childreii who did not attend 
tliiis making tlieir parents subject to criminal penalties . . . 
peoples failed to apply for enfranchisement, provisions 
were made making it compulsory were written into the Act 
( 1  926)." 

Tobias, Op. Cit., p. 19. 
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amendments were the result of  resistance to the Act, others were the result of societal 

pressure. Major amendments to the Act took place in 195 1 due in part to an interest taken 

by the Canadian public. Indian men made a significant contribution to the Second World 

War and the public became concerned with the treatinent of Indians as second class 

citizens when they returned. That was coupled with concern regarding conditions in 

which First Nation people were forced to live. First Nation men witli status did not have 

the same rights as other Canadians. In fact, First Nation men were not regrirded as  

Canadian citizens at alLS8 This was changed after the 195 1 Indian Act amendment and 

Indian women were then allowed to participate in Band politics. 

Menno Boldt, in Iiis book, Survivinrr as Indians, published in 1993, gives an excellent 

analysis of how tlie Act affected First Nation governing structures and ultimately liow it 

affected the leaders within the community. He argues First Nation leaders, who were at 

one time servants of the people, becanle managers of tlie people within a hierarchicril 

political structure where authority was delegated by the Department of Indian Aflàirs 

[DIANDJ. Although reluctant participants in the process, the goal of the state was 

somewhat successful. The introduction of provisions for election of [lie Cliief and 

Councilors modeled on the Canadian electoral requireinents, grive rise to a ruling class 

within the communities that was in turn ruled by Indiaii Affairs. This created the elite 

ruling class on most reserves which in turn controlled al1 political agendas. Although 

Chiefs and Councilors sought out the vote of tlie people, their inandate to govern came 

Tobias, Op. Cit., p. 24. 



to Indian Affairs. 

After generations of this kind of rule, traditional patterns of control were virtually 

extinguished and authority was delegated through a hierarchicd, autlioritarian and legal 

system. However, the checks and balances tliat operate in western democrütic societies 

were not present in Indian communities. Witliout this traditional control and without the 

checks and balances, there was an open invitation for arbitrary behavior. This made 

Indians without political power, who tbr the most part were women, vulnerable to 

manipulation under the rule of their own elite and DIAND of fi ci al^.^" 

The negative implications of the Indian Act have been permanent. Tliey have created a 

group of wotnen and children displaced within tlieir own culture and within society as a 

whole. Some consequences of denial of status inchde loss of the following benefits 

belonging to status Indians: 

non access to educational benefits 
children of non status Indian women were denied access to cultural education 
programs offered in reserve schools 
entitlement to tuition and books 
lunch suppleinents 
access to sports equipment 
post secondary educational benefits 
housing bene kits 
the right to live on reserve where tliey cari be close to friends and family 
loans and grailts from the Indian Economic Development Fund fbr the purpose of 
starting a business 
tax exemption that cornes from residing on a reserve 

Boldt, OD. Cit., pp. 120- 130. 



provinces. 
costs of medication 
hunting and fishing rights 
animal grazing and trapping rights 
cash disburseinents derived from sale of band assets or monies surplus to band 
needs." 

To date these inequities have not been adequately dealt with or rectified. 

The Act of 1876 and the arnendments that were to follow attacked every aspect of Indian 

culture. The Act defined who would be recognized as an Indian in the context of the 

Canadian law. This had the effect of fragmenting the population into legally and 

legislatively distinct blocs experiencing different rights, restriction and obligations. 

Indians were not recognized as full Canadian ci tizens until they becoine enfranchised 

which meant that they Iiad to sever al1 ties to tiieir community. 

Public pressure on the Canadian governrnent resulted in changes to the Indian Act in 

195 1. This was due in part to First Nation participation in World War Two where upon 

their return to Canadian soi1 they were not recognized as citizens and denied basic rights 

accorded to other citizens. Consequently, a joint Senate-House of Cornmons Conimittee 

was established to review the Indian Act and Indians were encounged to participate in 

this process whicli was unprecedented up to that point. Representatives frorn bands and 

associations [North American Indian Brotherhood and associaiions from three western 

provinces] subrnitted briefs and gave testimony to the cornmittee, cailing for the abolition 



that women who Iiad lost their status tlirough nlarriage and wlio were deserted or 

widowed should be allowed to rejoin tlieir band with tlieir children. The Iiidian Affairs 

Branch differed in opinion and tliis recommendation was ign~red.~'  

Flowing from the Committee hearing, amendrnents to the Indian Act were introduced in 

195 1 by the Liberaf governrnent. The arnendrnents allowed for a reduced degree of 

government intrusion into cultural affairs but the discrctionary powers of the Minister and 

Governor in Couiicil were amplified. The prohibition on the ccremoiiia1 prrictices was 

repealed. Indians were then allowed to consume liquor in public places and the 1933 

provision that allowed an lndian to be enfranchised without his consent was dropped as 

was the 1927 ban on political ~rganization?~ 

For the first time, Indian women were alfowed to vote in band elections but the 

enfranchisement section of membership was greatly elaborated and altered. The status 

provisions in the Act clearly explained who wouId be recognized as "Indian" for federal 

govenunent purposes. Greater emphasis was placed upon registration and the riglit to be 

registered and this strongly favored the male h i e  of descent. "Marrying out" provisions 

reflected in Section 12 (l)(b) were strengthened by connecting them to concept of 

"O J. Rick Ponting, Arduous Journev. Canadian lndians and Decolonizatioii (Toronto: McClelland and 
Stewart Limited, 198G), p. 125. 
" J. Rick Ponting, Op. Cit., p. 121. 
'' Ponting and Gibbiiis. OP. Cit., p. 13. 



could have to some extent dual status as an Indian and m ordiiiary Crinadian citizen. She 

could retain the right to collect annuities and band moiiey if slie and Iier band chose. She 

continued to be on the Band list and enjoy band benefits and treaty rights. AAer the 1951 

ainendments she no longer had the riglit to retain this privilege." In 1960, Indians 

becarne eligible to vote in federal elections and it becaine acceptabte to be an 'Indian' who 

was also a "Canadian". 

The Act of 1876 and the amendments that followed attacked every aspect of First Nation 

culture fragmenting the people into Iegislativety distinct blocs experiencing different 

rights, restriction and obligations. An Indian with "status" had a unique relationsliip with 

the Federal government and was acknowledged as having special rights otlier Indians did 

iiot have. The government became responsible for al1 Iàcets of Indian life and througli 

the administration of Indian policy, the Department of Indian Affairs functioned ris a 

microcosm of the state, providing a complex of services other Canadians received from 

the Federal Goverment. Metis and non status Indians were considered rnembers of 

regular Canadian society and fell under provincial jurisdiction. The ultimate goal was 

assimilation and it was envisioned that at soine point in time, the special status of First 

Nations would be non-existent. 

'' After the '5 1 amendment, lndian women who married out would not only lose status, she could be 
enfranchised açainst Iier will as of the date of lier marriage. 
6.1 Ponting, OD. Cit., p. 123. 



Assimilation of First Nations became ihe goal of the British and later the Canadian 

government. Loss of sovereignty did iiot happen in one step but resulted from economic 

and political restructuring of the nation. However, tlie strategy of the British and later 

Canadian state to assimilate Indian culture into Canadian socicty was not totally 

successful. The placing of First Nations on rescrvatioiis ironically allirmed maintenance 

of their culture uniqueness. Ceremonials that were banned went underground and to this 

day are still practiced. What the British and Canadian governiiients did do was create a 

complex multidiniensional relationship with First Nations on iiiany differeiit levels. First 

Nation people fit into many different categories within the Caiiadian state. These 

categories are detemined by what riglits they have access to and whnt jurisdiction they 

belong to. 

The Indian Act clearly divided tlie people and encoded into Canadian law different 

treatment, different access to state resources and differènt govcrnmeiital obligations and 

responsibilities toward members of First Nation socieiies. The Act iiicorporated Western 

patriarchal laws and values which served to pit inembers of First Nation societies against 

each other, sister against sister, men against woinen and those who niarried non-Indians 

against those who married Indians. The effects were f x  reacliing and tragic. 



The Effects of the Indian Act on Women and their Attempts to becorne involved in 

Constitutional Negotiation 

As discussed in tlie previous chapter, the lndian Act wris the tool used to oppress First 

Nation people by shaping and regulating al1 aspects of their Iives. Mirroring Euro- 

Canadian social organization, specifically cultural values and Englisli comrnon-Iaw, 

wives became property of their husbands, perceived as dependent subjects who would 

from then fonvard derive their rights from either their Iiusbands or fathers. Through tliis 

Act, the oppression of First Nation women was institutionalized, legislatively enforcing 

discrimination based upon gender. After this Act was passed, First Nation women had 

fewer fundamental rights than other Cûnadian women or Indian men.'" 

The state passed Bill C-79 in 195 1 aiilendhg tlie Indian Act. The aniendment made tlie 

state Iess intrusive into First Nation cultural affairs but went fiirther than any previous 

attempts to sever the connection to the women inarrying out of their reserve cornmunities. 

The Act's focus was still designed to promote integration of First Nations into the 

Canadian mainstrearn society. Prior to the 195 1 changes, wonien who married non status 

men, in some instances, could continue receiving treaty annuities and reside on their 

home reserve conimunities. Some bands contiiiued to recognize these wonien as part of 

their communities and what was referred to as "red tickets" were issued as a rneaiis to 

" Sarah Carter, "First Nations Women of  Prairie Canada in the Early Reserve Ycnrs, the 1870s to the 
1920s: A Prelirninary Inquiry," Wonien of  the First Nations: Power. Wisdom, and Strenzth, eds., Christine 
Miller and Patricia Cliuchryk (Winnipeg: University o f  Manitoba Press, 1096), p. 53. 



after the 195 1 arnendrnent~.~~ 

In accordance with section 12 (1) (b), any supplementary rights, band benetits and 

marginal access to annuities that women were allowed by the Acts of 1869 and 1876 

were expropriated on the date of marriage. New status rules made the definition of Indian 

more restrictive as far as women were concerned and the "Do~ible Mother" clause was 

introduced. This clause caused a chiId to lose status rit age 21 if his or her inother and 

grandmother had obtained their own status tlirough marriage. What tliis meant was that if 

sorneone born and raised on a reserve whose mother and grandmother obtained their 

status through marriage, lost band menlbership and would have to forfeit the right to live 

on the reserve6' Al1 women without status were affectcd including those who may have 

been enfrmchised involuntarily or who were inadvertently left off the band list or unable 

to qualiQ.68 Section 12(l)(b) sustained the objective of the colonialist policy of 

assimilation by reducing the numbers of Indian people with clriim to status and band 

affiliation. The Iridian Act determined a partictilar colonial patriarchd arrangement of 

discrimination directed solely toward women.") 

Royal Commissioii on Aboriginal Peoples, Report of the Roval Commission or1 Aboricinal Pcoples: 
Looking Forward, Lookinc Back, Volume 1, (Ottawa: Ministry of Suppfy ;ind Services Canada, 1996) p. 
300. 
b7 Report o f  the Royal Commission on Aboriginal Peoplcs, Voluiiie 1, OP. Cit., p. 3 13. 
6"amieson, Op. Cit., p. 60. 
""mberley, Op. Cit., p. 88. 



The 1960's were the tiines of change in the world and ihese changes transforrned Canada. 

The American civil riglits movement caused Canadians to question tlieir govement ' s  

treatment of First Nations. People began to rerilize that First Nations liad been trcated 

differently because of tlieir race. Politicians began to be held responsible for past policy 

which resulted in liarsh treatnzent of the First Nation people. The Indian Act was callcd 

into question. A nuinber of studies funded by the federal government were 

commissioned and the 1966 The Hawthom Report exposed the deplorable living 

conditions of First Nations. Hawthorne reported that First Nation coinmunities were 

overwhelmed with unemployment and poverty and past goveriiment policies were 

exposed bot11 nationally and internationally. It was evident that fedei-al intervention iiito 

the lives of First Nations had resulted in severe negative impacts upon their 

c~rnmunit ies .~~ 

In 1960, the Canadian Bill of Richts had been passed during the Dieténbaker era 

guaranteeing "equality before the law and protection of the law without discrimination". 

In this Bill, sexual equality rights were guaranteed. It was also during this era that 

women became more vocal, forming politicai organizations wliich exposed the reality 

within which they lived. Women were generally poorcr than men and ernployed rit lower 

paying, part time jobs. They lacked social and politicnl power, were underreprescnted in 

Canadian Parlianient and legislatures, the Senate, city councils and scliool boards. 

'O Sally M. Weaver, Makinc Canadian Indian Policv, the Hidden Agenda 1969- 1970 (Toronto: University 
of Toronto Press, 198 1 ), p. 7. 



objectives. As the wornen's movement gained prominence it sliaped an atnîosphcre 

within which Indian women also began to ques~ion their place in Canadian society and 

their own cultural paradigm. Althougli the living conditions for First Nation 

communities were a national disgrace, conditions for First Nation women were niuch 

worse, particularly for those wornen who lost status due to provisions of enfranchisement 

within the Indian Act. 

In 1967, responding to pressure from established women's groups, the Canadian 

government established a Royal comniission on the Status of women. This process 

served as a catalyst exposing the extent of gender ineq~iality and how inequality is 

systematically entrenched in al1 Canadian institutions." Mary Two-Axe Early, a non- 

status Mohawk woman from Kalmawake reserve in Quebec, Iirid ten years previously 

vocalized her discontent of sexual discrimination inherent witliin the Indian Act. She had 

married an non Indian person and lost her status but slie and her children continucd to 

return to the reserve in the summers and lived in the house willed to lier by her parents. 

This was consistent with Mohawk traditions. Ms. Two-Axe Early was informed by the 

Band Council that in accordance with the Indian Act, slie was no longer entitled to 

property on reserve. This circumstance prornpted her to begaii to organize a wonien's 

group and "Equal Rights for Indian Women" movement was born. She irninediaiely 

" Chaviva Hosek, "Women and Constitutional Process", in Keitli Banting and Richard Simeon, And No 
One Cheered: Federalism. Democracy & the Constitution Act (Toronto: Methuen publication, 1983), p. 
280. 



experiences and c~ncerns.'~ 

In, 1968 a new Prime Minister was elected, one wlio promised the establishment of a 

"Just Society". Pierre Elliot Trudeau's Liberal government, took on the formidable tûsk 

of reviewing the Act wliich caused the perpetuation of racial discrimination toward 

Indians. It was detemined that First Nations were to be consiilted oii revising thc Indian 

Act and meetings were set up in First Nation cornmunities across Caiiada. The - 

consultation process began in the surnmer of 1968 and lasted until May 1969.'~ 

Expectations among First Nations were raised, since they had seldoni been asked to 

participate in policy changes affecting them. Major priorities presenied by First Nation 

groups included recognition of their special riglits as original inhabitants and speedy 

settlement of land claims and historic grievances involving the treaty making process. 

They also wanted direct involvement in the implementation or policy changes affecting 

tlieir lives in the i~ ture .~ '  

When the governinent White paper was released in Julie of 1969 entiiled Siatement of the 

Government of Canada on 'Indian Policy, 1969, it quickly becrime apparent that ihe 

"consultative" process was an illusion. Very few of the concesns expressed by First 

Nations groups had been addressed. Instead, the federal goverilment proposed abolition 

'"rosenbrink-Gelissen, OP. Cit., p. 75. 
'' Weaver, Op. Cit., p. 60. 
". Mawhiney, Op. Cit., p. 42. 



Indians. Six points were proposed: 

Tlirtt the 1egisIative and constitu~ional bases of 
discrimination be removed. 
Tliat there be positive recognition by everyone of the 
unique contribution of Indian culture to Canadian life. 
That services come througli the sanle cliannels and froin the 
same goverment agencies for al1 Canadians. 
That those furthest behind be helped tlie most. 
That lawful obligations be recognized. 
Tliat control of Indian lands be transferred to tlie Indicin 
people. 

According to White Paper, special status conferred on First Nation people was the reason 

their communities were in deplorable conditions. "The policy of sepxation has become a 

burden. The difference must not be eiishrined in legislation".75 

The response from First Nation leaders was iminediate and it took govenurient officiais 

by surprise. First Nations adamantly rejected the policy statiny it had not been developed 

in good faith and they angrily rejected the paper's denial of their special rights. A press 

release issued by Indian leaders noted that the policy document had "been unilaterally 

devised by the govemment without Indian discussion or negotiation, with the result that 

"we do not feel we took part in any decision müking process".76 

'"auline Comeau and Aldo Santin, The First Canadians, A Protlle of Caiiada's Native People Today 
(Toronto: James Lorimer and Company, 1990), p. 7. 
16. Weaver. Op. Cit., p. 173. 



resounding rejection of the federal government's proposai. A policy change of that 

magnitude, made on belialf of First Nations, would no1 be allowed to become a reality. 

They made it very clear to the government tliat before dteration to Itidian policy look 

effect they wanted land claims settled, treaty disagreenients resolved and fair and 

equitable compensation for past injustices. It was then that First Nations decided to 

aggressively assert their right to control their own destiny. If equaIity was the goal, then 

tliey wanted to start froin a level playing field. 

The policy was officially witlidrawn in the spring of 197 1, but the impact of the 

document was permanent. Indian policy in the 1970's took on a very different direction. 

Development of alternative policies became a complex process because First Nations 

now demanded input into political decisions afiècting tlieir lives. Tlie climate for major 

changes had been set, First Nations advocated strongly for retention of their special 

collective statu. With more aggressiveness, First Nations openly rejected the 

patemalistic relationsliip they had experienced with the government since the mid 1850's 

and demanded thot it cllange." Self government becme  the ultimate goal. 

An extremely important shift in First Nation coi~sciot~sness took place as a result of the 

White Paper and lhis shifl altered the relationship betwen the Canadian government and 

First Nations who then vigorously pursued a different relationship between themselves 

and the state. That experience caused thern to becorne powerful guardians of their special 



Act was patriarchal and, racist but they also knew it was the Iiidian Act that reinforced - 

tl-ieir special position within the state. Guarding that distinctness was paraniount. They 

did not want the Indian Act tampered with in fear that it would eradicnte the special 

citizenship rights that were accorded tliem by the Act. 

First Nation wonlen also strongly believed in self government but it \vas those women 

wlio were separated from their communities, separated from eclual status within First 

Nations because of the Act, that sought out alternatives that would secure reentry and 

eventual acceptance into their home communities. Those women lost equality within 

their own nations because of the Indian Act and they wanted it restored and were forced 

to fight their battles on two fronts, with the Candian governrnents and their own First 

Nation leaders. 

In 1970, Indian women becarne hopeful that clianges to the Indian Act would occur 

nlaking equality between the sexes easier to realize. Tliese changes were due to an Indian 

man named Drybones, who was convicted of intoxication while on rcserve. He 

challenged the Canadian govemment stating the conviction was discriminatory and 

contrary to the Canadian Bill of Ri~hts  which guaranteed equality before the law. The 

challenge went to the Supreme Court which ruled that Indians were subject to harsher 

penalties and judged that Section W(b) of the Iiidian Act be repealed. This gave a 

women by the naine of Jeanette Lave11 the strength to take her challenge forward to the 

77 Mawhiney, OP. Cit., p. 58. 
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the deletion of lier name from the band list stating that tliis was gender specific 

discrimination. She contested Section 12(l)(b) of the Indian Act. She was joined in the 

challenge by Yvonne Bedard, another Indian women cvho liad Iost status for marrying. 

then separating from, a non status male. Afier lier separation she returned to live on her 

home reserve in a house willed to her by her parents but then was evicted a year Iriter by 

the Band C~uncil . '~ 

The case went before the Supreme Court in February 1973. In a five to four decision, the 

Supreme Court of Canada ruled against the women." The Court took the position that 

discrimination was legal because the federal governinent had tlie power to inake Iaws 

defining who was an Indian and nothing could stop it from disçriminüting against women 

in its definition." The Canadian Bill of Rights was not deemed to overrule the Indian 

Act. The fact that Indian women were treated differenrly upon marririge with non-status - 

men was not considered relevant to the case. 

Much to their surprise, aboriginal wonlen discovered tliat some very powerful First 

Nation political organizations such as the Indian Association of Alberta took a stand 

against Lavell and Bedûrd. Althougli they believed tbat discrimination of women in tlie 

Indian Act was wrong, they were afraid that if Bedard and Lavell won their cases. the 

78 Ponting, OP. Cit., p. 126. 
7' Jamieson, Op. Cit., p. 84. 
'O Native Women's Association of Canada, Native Woiiien and die Charter: A Discussion Paper (Ottawa: 
Department of  the Secretary o f  State), 1997. 



The Indian Association of Alberta's position wris later agreed to by the Indians ol'Qucbec 

and the Federation of Saskatchewan Indians and tlie National liidian Brotlierhood. 

Having gone through the experience of the 1969 White Paper, the feur of losing riglits 

caused many leaders to be suspect of change without tlieir consent. They tlierefore 

believed that maintaining the status quo was a safer route to take. Sexual inequality was 

not necessarily favoured, but fear of tlie unknown was inuch more threatening. The 

National Indian Brotherhood did not want the federal government to Iiave the power to 

change or alter the Indicin Act witliout the consent of tlie people. Sesual equality between 

Indian men and womeii would have to be sacritked in the interest of preserving Indian 

rights either through the Indian Act or througli otlier legal chaiinels." 

The federal government was also reluctant to  make any changes to the Act partly because 

they were sensitive to First Nation political orgmizations following the bad publicity of 

the White Paper and hrid pronlised that no changes would be made without First Nation 

full participation. They were also reluctant because changing the Indian Act would mean 

enormous financial consequences. Therefore First Nation woinen were left on thcir own 

and their only option was to form a separate political vehicle tliat could deril with the 

political problems they confronted. III 1974, tlie Native Womcn's Associaiion held its 

first national asseinbly and publicly asserted tliat they represented aboriginal wonien tvho 

based their identity upon self identifying criteriri, including non-status and status Indian 

- - 

Katharine Dunkley, lndian Women and the Indian Act, (Ottawa: Law iind Govemment Division, 
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representation." 

The Supreme Court ruling of 1973 allowed the Indian Act to rcmain in force leaving no 

judicial avenue open for First Nation wornen wllo wanted to cliallenge Section 12(l)(b) 

of the Indian Act. Therefore in 1975, a Maliseet womun from the Tobique reservation in 

New Brunswick, was forced to pursue other options in challenging tlie discriminotory 

legislation. Ms. Sandra Lovelace lost her status when she married a non Indian man. 

When she separated from him, she returned with her cliild to her home reservation where 

she was then informed by the Band Council that she was not entitled to Indim rights and 

could not reside on the reservation. The United Nations paid attention to her case and 

decided it was a legitimate complaint against Canada because of the judicial process ttlat 

ruled against Lave11 and Bedard. The United Nations Iiuman Rights Cornmittee 

ultimately mledg3 that Canada was guilty of violation of the Covenant of Civil and 

Political Rights wliich gumantees rights of al1 people to enjoy their culture in their 

comrn~nity.'~ Lovelace's exclusion from her reserve violated this riglit and the UN 

decision resuIted in soine international censure of Canada for the Section 12(l)(b) of tlie 

Indian Act. This situation proved embarrassing for the Canadian governments wlio were 

under extrerne pressure by women's groups to amend the Indian Act so the goverriment 

" Krosenbrink, Op. Cit., p. 87. 
" This ruling did not come down until 198 1 as cited in Janet Siliiian, Enoiirrh is Eiioueh, Aboritrinal 
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leadership and respond to the demands of equality for tiborigiiial woinen. " 

The FederaI government kept its promise that nothing in the Iiidian Act would be 

changed without tlieir participation and consent. in 1975, a Joint CabineVNational Indian 

Brotherhood Conimittee began work on Indian Act revisions. The National Indian 

Brotherhood [NIB] prevented the Native Women's Association from participating in the 

meeting and was not prepared to discuss the issue of sex discrimination in the Act. The 

National Indian Brotherhood believed that individual Indian bands sliould decide on tliis 

matter and sought instead to focus upon self determining powers for lndian bands witliin 

the legal framework of the Indian ~ c t . ~ ~  The federal govemmcnt used the Lave11 and 

Bedard cases as a lever of change, but took tlie position that Iegal staius could only be 

altered after an agreement was reached on total revision of the Indian Act. The Act was 

declared exempt fiom the Human Ridits Act of 1977 in order to prevent aboriginal 

women from furtiier litigation." 

At the sarne time that tlie constitutional struggle erupted during the 1970's, the traditional 

political and economic structures of Canada shified. The West gained wealth fiorn 

resource developinent and wanted more control over resources and the Parti Quebecois, 

which was committed to Quebecois independence was elected to government in Quebec 

" Joyce Green, "Sexual equality and Indian Governmeiit: An Analysis o f  Bill C-3 I Ameiidments to the 
Indian Act", Native Studies Review 1, No. 2 (1985): p. 84. 
" Jarnieson, Op. Cit., p. 17. 



redesigned to accommodate these visions." First Nation political organi~t ions 

recognized and took advantage of those troubled times making it clerir that they wanted to 

participate and redesign their relationship with the Cûnadian siate in a way which would 

recognize their right to self government as well as their special rights as aboriginal 

people. 

In early constitutional discussions, organizations representing First Nation groups were 

the National Indian Brotherhood WIB] later to regroup and become the Assernbly of First 

Nations [AFN] representing 300,000 Canadian treety and status Indians. The Inuit 

Tapirisat of Canada and their constitutional working committee titled the Inuit 

Cornmittee of National Issues [ICNI] representing 25,000 Inuit, and the Native Council 

of Canada PCC]  representing half to one million Metis and non-status Indian people.89 

Initially, NIB had two demands: 

1. That a new constitution must entrench aboriginal and treaty 
riglits. 

2. Ttiat Indians must be involved in the process of 
constitutional reform. 

" Lilianne Ernestine Krosenbrink-Gelissen, "The Native Womeii's Association of Canada" in Native 
Peoples in Canada: Contemporarv Conflicts, 4th. ed., Jaiiies S. Frideres (Scarborough: Prentice Hall 
Canada, 19931, p. 348. 
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travel to England and seek block constitutional refom by the British goveriiment.90 

From 1978 to 1982, tlie stniggle to participate in constitutional reforin overwhelnied 

agendas for al1 aboriginal people, as Indians, Metis and Inuit pursued a coniplex and 

expensive strategy which many Canadian politicians dismisseci as naive. "They sought 

recognition as poljtical actors within tlie Canadian state and piggybacked the campaign 

on a legal issue not of their making. In efforts to block patriation First Nations sought to 

transform their roles within Canadian federalisin."" Constitutional self consciousness 

occurred on several fronts and Canadians were less apt to avoid the self examination and 

self responsibility for their constitutional identity and evolut ioi~.~~ Self conscious 

minorities cliaIleiiged tlie constitutional world of federdism and parliamentriry 

govemment and they expressed their feeling stating that the British were no more equd 

than the French. Many also set out to challenge the sexual division of labor and women 

demanded equality and wanted this to be constitutionally guaranteed. First Nations 

demanded their rights as a collective to also be guaranteedY3 

p. - 
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Initially First Nations were disqualified from constitutional discussioiis, so in August 

1978, National Indian Brotherhood agreed to take their concerns to the British parliament 

in an attempt to stall assent to Constitutional aniendments which excluded First Nation 

agreement. Lobbying the British seenied logical for National lndian Brotherhood 

because of British responsibility via the treaty making process. First Nations felt that 

because the treaties were signed with the British and because tlie British Crown would be 

tlie final signatories of Constitutional amendments, lobbying in that arena was e ~ s e n t i a l . ~ ~  

In 1979, Indian women had to compete for a place on the constitutioiial political agenda. 

While the Chiefs from across Canada were preparing to go to London in an attempt to 

block patriation of the British North America Act, Indim women were preparing for a 

March in support of equality rights of Indian women. Some First Nation people did not 

want the media competition, nor did tliey waiit Indian women and sexual discrimination 

in the Indian Act to cloud the patriation issue. Self governrnerit and treaties were the 

focus of lndian political issues?' Participants in this march included Indian women from 

al1 over Canada. One of the most notable was Sandra Lovelace, the tlrst Indian women in 

Canada to bring a sex discrimination case to the United Nations Commission on Human 

Rights. The relationship between the National tndian Brotherliood and the Native 

Women's Association of Canada became strained. The Natioiial Indian Brotherliood did 

not support the walk. 

94 Banting and Simeon, Op. Ch., pp. 301 -309 
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During the actual patriation process, the National Indian Brotlierhood carne to recognize 

that wornen's rights had to be dealt with but tliey considered equality rights subordinate to 

aboriginal rights issues. Joe Clark, the newly elected Prime Minister. and liis 

government, were still just getting involved in constitutional issues. His government 

decided to pursue changes to the Indian Act and the National Indian I3rotherhood 

recognized that tliere needed to be a reconciliation between thcmselves and the Women's 

Association. It was then that the Native Women's Associatioii of Caiiada [NWAC] 

established a national office in 1980 and the National Indian Brothertiood offered office 

space to the Exe~utive."~ 

Members of the Native Women's Association of Cmada felt tliat there were still no 

guarantees that aboriginal women's views were fblly accepted because male leaders 

accorded very little importance to the viewpoints of Native Women's Associatio~i of 

Canada. They felt that they had to pursue separate actions if t h e  were to be any changes 

at the band level where men still dorninated politics. It was only outside the male 

dominated Indian political structure thrit women would be able to seek their own political 

positions. While National Indian Brotherhood conducied separate lobby activities, 

Native Council of Canada, Inuit Tapirisat of Canada and Native Women's Associatioii of 

Canada formed an Aboriginal Rights Coalition agreeing upon ri sexuril equality guarantee 

for aboriginal wo~nen.~' 

96 Krosenbrink-Gelisssen. Op. Cit., p. 10 1. 
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Indian women waiited recognition of tlieir riglitful place in Caiiadian kistory and 

demanded that being women and descendants of origiiial peoples they must be 

recognized. Tliey stated they had ri right to participate in constitutioiial discussioi~s so 

tliey could identiî'y constitutional inadequacies wliich affected First Nation women. Tliey 

demanded to be participants in discussions whiçh would result in constitutional change." 

Extensive lobbying efforts by al1 First Nation organizations continued to pressure the 

government to respond to their demand of constitutionül participation. The Native 

Council of Canada (NCC) went before the Bertrand Russell Peace Foundation, which is 

an international tribunal on human rights located in Ainsterdain, where they accused the 

Canadian governinent of ethnocide. The Bertrand Russell Peace Fo~indation concurred 

with them wliich caused embmassment to the Canadian government. The Native 

Council of Canada also established a Constitutional Review Commission which 

cmvassed opinions and views of Metis and non-status Indians across Canada. Tliey 

received considerable press attention as a result of these endeavors. 

Trudeau's government returned to office in February 1980 and endorsed participation of 

First Nation leaders in constitutional dialogue, specificalIy on those matters that directly 

affected them. $1.2 million was cominitted to First Nation political organizations for 

development of tlieir constitutional positions. Later, the government establishrd that 



referendurn on sovereignty-association becme the overriding federal preoccupation- 

When the Parti Quebecois initiative was defeated the Continuing Committee of Ministers 

on the Constitution (CCMC) drew up a list of 12 items tliat wcre deeiiled to be 

constitutional priorities. Aboriginal issues were not inçluded in the list.'" 

The First Minister's Conference held in September, 1980 failed and no constitutional 

arrangement was agreed upon. Therefore, Prinie Minister Trudeau made the decision to 

unilaterally patriate the constitution with its Charter of Rights and ~reedon1s.l~ l n  

October 1980, six provincial Premiers met in Toronto md agrced to challenge the federal 

government's unilateral action in court on the grounds ihat the Federül govenuneiit's 

actions were contrary to the constitution of Canada. The challenge went to the Supreme 

Court. The course of events over the next year were instrumental in securing the 

aboriginal section [Section 351 in the Constitution. Aboriginal groups took advantage of 

the antagonism that erupted between the provincial and federal government and nioved 

tlieir issues fonvard. Tliey launched an extensive and international lobby, part of which 

included the British Columbia chiefs who initiated a lawsuit asking for the declarntion 

tliat their consent be required before ratification of constitutional amendments. They also 

cliartered a train tliey catled "The Constitutional Express" wliich traiisported several 

liundred Indians to Ottawa. 

" Beverley Bains, "Statement by Native Woinen's Association of Canada on Native Woiiien's Rights" in 
Wornen and the Constitution in Canada, eds., Audrey Doerr and Micheline Carrier (Ottawa: Caiiadian 
Advisory Council on the Status o f  Women, 198 l), p. 65. 
99 Douglas Sanders, "lndigenous People in the Constitution of Canada," Unpubfished paper, 8 Septeniber 

1980, p. 5. 



In January, 198 1, the Kershaw Cornmittee (a British House of Cornnions Commi~tee) 

issued a report recommending the Canadian governmeilt not uniIaterril1y patriate ille 

constitution. Eventually eight provincial governnlents were opposed to the action 

causing considerable controversy. Tlie Indian lobby becarne oiily one of mmy probleins 

facing the Trudeau administration as tliey attempted to broaden constitutional support. 

. . . they faced more opposition froni the provinces and 
the other federal political parties than they h d  expected. 
The Indian opposition was only one of many problems 
facing the governrnent, but it was particularly troubling 
because of its combination of moral and legal arguments. 
The government knew that the Indian cause had signilicant 
appeal in Canada and in Elritain."' 

It was in this atrnosphere, the federal governrneiit introduced an amendment including 

aboriginal riglits, giving positive recognition to treaty rights aiid aboriginal rights.'" 

In January, 198 1, an agreement was reaclied between the federûl political parties and 

aboriginal organizations. Recognition of aboriginal rights were placcd in the 

constitutional draft, the amendment read: 

34(1) Tlie aboriginal and treaty rights of the aborigiiiril 
peoples of Canada are Iiereby recognized and al'irmed 
(2) in this Act, "aboriginal peoples of Crinada" includes 

the Indian, Inuit and Metis peoples of canada."'" 

'"O Baines, Op. Cit., p. 79. 
"" Banting and Sinieon, OP. Cit., p. 3 14. 
'"' R.E Gaffney, G.P. Gould and A.J. Semple, Broken Promises. The Aboriginal Constitutional 
Conferences (Fredericton: New Brunswick Association of Metis and Non-Status Indians, t 984). p. 1 1. 
'O3 Banting and Simeon, OP. Cit., p. 3 14. 



Section 25 whicli protected the rights of aboriginal peoples fioin the egalitarian 

provisions of tlie Charter of RigIits was strengtliened aiid a new subscction 35(2) required 

tliat a future first rninisters' meeting would involve pnriicipation of aboriginal 

representative and discuss aboriginal issues."" Tne aboriginal leaders of the three leading 

organizations were euphoric and agreed to pledge their support to the federnl government 

and their constitutional endeavors. Tlie euphoria was short lived for within a few days, 

Jean Chretien circulated further arnendments giving the federal government amending 

powers to unilaterally change provisions allowed in Section 34. Chretien later withdrew 

this proposa1 but the damage was done and trust was gone. 

In September 1 98 1, the Supreme Court of Canada declared that although the federal 

government was within its legal rights to unilaterally patriate tlie constitution to do so 

would be in contravention of constitutional convention. The &deral government was 

tlien forced to approach the provinces and attenipt to re-negotiüte a package that would 

sntisfj both levels of govemment. At a First Ministers' meeting in November 1% 1, the 

aboriginal rights provisions were deleted. That section was used as a bargaining chip by 

British Columbia and a deal was reaclied betwcen the federal and provincial governments 

whereby this section was discarded."' This section made many Premiers nenrous and the 

inclusion of Metis had significaiit implications to provincial resources for upcoming land 

'O4 w, p. 315. 
'OS Michael Mandel, The Charter of Rights aiid the Lesnlization of Politics in Canada (Toronto: Wall and 
Thompson, 1989). p. 250. 



wlio had resewations about its implications on provincial jurisdictioii. 

First Nation leaders united in their outrage. The "Aboriginal Rights Coalition" was 

formed and was composed of the Native CounciI of Canada (NCC), 1 nuit Commi ttee 

National Issues ICNI), the Native Woinen's Association of Canada (NWAC), the Dene 

Nation of the Northwest Territories and the Co~incil of Yukon Indiaiis (CYI). They 

initiated, with the Assembly of First Nations wlio later joined their coalition, a series of 

public protests. The Federal New Democratic Party eventually stated that it would not 

support any resolutions that did not include native rights. As the events unfolded the 

aboriginal organizations gained support in many jurisdictions. Women's organizritions 

agreed with aboriginal groups. Howard Pawley's New Democratic Party governinent in 

Manitoba announced his support of Section 35.'"' Premier Reiie Levesque referred to the 

deletion of aboriginal rights acknowledgment as "hypocritically, fundmentally rricist . . . 
t i  IO7 Saskatcliewatl's Premier Blakeney (New Detnocratic Party) announced that liis 

government would not support sexual equality without Section 35 being phced back into 

the constitution. Premier Davis, Ontario, annouiiced his support as did Premier Bennett 

of British Columbia. Premier Louglieed annoui~ced he would support the amendinent if 

the word "existing" were added.'" The Clause was restored with the word "existing" and 

on April 17, 1982, the Constitution of Canada was patriated with recognition of 

aboriginal rights. 

'O6 The Constitution Act, 1982, That section was renuinbered Section 35 tiom the previous 34. 
'O7 Banting and Simeon, OP. Cit., p. 32 1 .  



Sections specifically pertaining to aboriginal people were: 

Section 35 recognized and al'fîrmed 'existing' aboriginal 
and treaty rights, Section 35(1) recognized that 'aboriginal' 
were Indian, Inuit and Metis 

Section 37 provided for a process whereby proposüls for 
additional rights for aboriginal peoples would be exaniined 
by First Ministers and specified that: 

a) a first ministers conference was to be convcned 
within one year (subsection 37(l) to discuss the definition 
of the rights of the aboriginal peoples OP Canada to be 
inçluded in the Constitution of Canada and: 

b) representatives of aboriginal peoples (subsçction 
37(2) and the govemments of NWT and Yukon (subsection 
37(3) were to be invited to participate in discussing agenda 
items that directly affected them. 

By these latter two sections, the Constitution Act, 1982, made an important distinction 

between "existing" nghts of aboriginal peoples, and additional rights that might be 

included in the Constitution as a result of discussions lield pursuant to section 37.'09 The 

federal and provincial governments of Canada made a çommitinent to aboriginal people 

entrenching their existing rights but it inaugunted a curious constitutional ritual, 

temporarily entrenching constitutional discussion in order to determine exactly what 

"existing" meant. ' 'O 

"'"bid. - 
'O" Indian and Northern Afhirs Canada, "A Record of Aborigitial Constitutional Reform". Inforniation 
Pamphlet, 1992. 
"O Gaffney, et al., Op. Cit., p. 15. 



Post Patriation and Aboriginal Wuinen 

Preparations for the mandated Section 37 Constitutional conferences on Aboriginal issues 

began in 1982. Meetings were held in Winnipeg, Ottawa, and Montreal to discuss the 

agenda. Initially participants included the Inuit Cornmittee on Natiorial Issues (ICNI) and 

the Native Council of Canada (NCC) (representative OF both non-status Indians and 

Metis). Because of interna1 pressures that insisted provinces Iiad no say in the 

identification and definition of aboriginal and treaty rights, the Assembly of First Nations 

boycotted participation attending as observers only ."' In the spring of 1983 the AFN 

reversed this position and becarne participants. The Native Women's Association, 

through its proviiicial and territorial niember associatioris, was able to participate in tliose 

preparatory meetings. 

Throughout 1982 and 1983, the Native Women's Association unsuccessfülly tried to 

obtain an official seat at the First Ministers' Conference. They were consistently denied 

this seat by the Federal Govemment because it was felt that their orgmization represented 

only a portion of the aborigind population. The Assernbly of First Nations and other 

national aborigind organizations were thouglit to represent the aboriginal population in 

total. Federal funding for constitutional participation \vas restricted to national aboriginal 

bodies. The Assernbly of First Nations opposed the Native Women's Association of 

"' Bryan Schwartz, First Princiules: Constitutional Relorm witli Respect to the Aborigiiial Peoples of 
Canada 1982- 1984 (Kingston: lnstitute o f  lntergovernmental Relations, Queen's University, 1986), p. 88. 



considered sexual equality a closed matter adequately provided for in various seclions of 

the Constitution Act. 

The focus of the Native Women's Association was on securing a sexual equality 

guarantee in sections of the Constitution Act pertaining to aboriginal peop1es."2 I-iaving 

been excluded from political participation at the band level, and experiencing the 

discriminatory provisions of the Indian Act which forced many to leüve their 

communities, aboriginal women felt like second class citizens within and among their 

own communities. Fundarnental to their concern was the balance t h t  had to be struck 

between the collective rights and the rights of the individual niembers of First Nations.'" 

They felt that the term "existing" aboriginal riglits should not be narrowly defined so as 

to deny the rights of non-status Indian persans.'" They were also concerned about the 

ambiguity surroundhg how Section 15(1) of the Charter of Rights and Freedoms would 

impact upon aboriginal collective rights. This section of the Cllarter guaranteed equality 

"before and under the law" and the "equal protection and equal benetit of tlie Law" 

I l '  The Constitution Act, 1982, Section 25 The Guarantee in tliis Charter of certain rights and fieedoms 
sliall not be construed so as to abrosate or derogate from any aboriginal, trcaty or other rights or lieedoms 
that pertain to the aboriginal peoples of Canada including. 
(a) any rights or freedoms that have been recognized by the Royal Proclamation ofoctober 7, 1763: and 
(b) any riçhts or freedoms that may be acquired by the aboriginal peoples of Canada by way of land claims 
settlement. 
Section 35(I) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby 
recognized and affirmed. 
(2) In this Act, "aboriginal peoples of Canada" includes tlie Indiaii, Inuit aiid Metis peoples of Caiiada. 
I l '  Native Women Association of Canada, Prouosal for Fundine 1991 - 1992 Fiscal year, March 14, 191) 1. 
I l 4  Krosenbrink-Gelissen, 1993, OP. Cit., p. 358. 



tlierefore allowing provincial governments time to cliaiige discriminritory legislation. 

Various sections of the Indian Act which discriminated againsr Indiaii wonien on the 

basis of sex and marital status were to be reviewed. Section I 5 of the Constitution would 

niake parts of the Indian Act contrary to the Cliarter. The Native Woinen's Association 

of Canada members felt that because of the male chauvinist atiitudes of band 

administrators and some menibers of the Assenibly of First Nations, they wanted to be 

sure that sexual equality rights with respect to aboriginal rights woulci be protected. They 

also wanted to participate in future Indian, self goveming institutions on an equal basis.'" 

Althougli the Native Women's Association regarded self government ris a political 

priority, there was a prerequisite. The Native Women's Association of Canada believed 

that the principle of sexual equality for aboriginal men and woinen niust stand 

constitutionally above aboriginal self governmcnt. Unless tliis guarmtee was included in 

the Constitution, they believed tliat there would still be trouble with Band Councils under 

self govemment."6 The Native Women's Association of Canada chose the constitutional 

arena in an effort to secure these rights for the same reasons tliat other aboriginal 

organizations sought out constitutional protection of tlieir riglits. Constitutional law 

stands above al1 other law. 

I l 5  Krosenbrink-Gelisssen, Op. Cit., 199 1, p. 149. 
I l b  Krosenbrink-Gelissen, Op. Cit., 1993, p. 358. 
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own communities. Constitutional Iaw is considered 
fundamental since federal legislation and administrative 
procedures, as set out in the Indian Act, cannot be resolved 
before the constitutional rights of women are resolved.'" 

The Native Council of Canada and the Inuit Cornmittee on Nalional Issues supported the 

Native Women's Association of Canada's struggle to get sexual equality on the aboriginal 

constitutional agenda. The Inuit perceived sexual equality guarantees with respect to 

aboriginal rights as self evident. For the Native Council of Canada, sexual equality 

guarantees were instrumental to legaI recognition of a self identifling aboriginal 

person. ' l8 

The agenda for the March, 1983 Conference had six items for discussion: 

Charter of Rights of the Aboriginal Peoples (expanded Part II of the 
Constitution Act) including 

Preainble 
Removal of "existing" and expansion of Section 35 to include 
recognition of modern treaties, treaties signed outside Canada and 
before Confederation, and specific mention of "aboriginal title" 
including the rights of aboriginal peoples of Canada to land and water 
rights. 
Statement of the particulsu rights of aboriginal peoples 
Statement of principles 
Equality 
Enforcernent 
Interpretation 

"' Ibid. p. 343. 
""osenbrink-Gelisssen, OD. Cit., 199 1, p. 15 1. 



Amenamg rormuia revrslons, inciuaing: 

Amendments on aborigind matters not to be subject to provincial 
opting out (section 42) 
Consent Clause 

Self Government 

Repeal of section 42(l)(e) and (f) 

Amendments to Part III, includiiig: 

Equalization 
Cost-sharing 
Service delivery 
Financing of Aboriginal governments 

Ongoing process, including fùrtlier meetings of first iiiinisters, and the 

entrencliment of necessary meclianisms to implement rights.'I9 

Day one of the conference was mostly taken up with opening statements by the Prime 

Minister and national aboriginal organizations. Prime Minister Trudeau rejected outright 

the notion of full independence and absolute sovereignty for aboriginal governments. He 

denied assimilation as a federal Indian policy and accepted the concept of aboriginal 

rights only so f ir  as to state the people were entitled to their o\vn place witliin Canada. 

His vision of aboriginal self government equated to a municipal or regional mode1 of 

government in Canada which was consistent with his views on Q u e b d 2 '  

- - - 

"Wanadian Intergovernmental Conference Secretariat, Federal Provincial Conference on First Ministers 
on Aboriginal Constitutional Matters, (UnpubIished verbatirn transcript), Ottawa, Ontario, 15-16 March 
1983, p. 222. 
'?O Assembly of First Nations. Bulletin, 3, No 1 (April 1983), p. 1 .  



which to renew tlieir relationship within Canada, al1 orgnnizations stressed tlie necd for 

self government to ensure cultural survival. By contrast, tlie provincial governmcnts 

were concerned about tlie entrenchment of the right to self governmciit and wantcd a 

explicit definition of the concept. Alberta stated that they would not agree to any 

constitutional amendment until al1 implications were known. They did not want the word 

"existing" removed until aboriginal rights were defined.I2' British Columbia, 

Saskatchewan and Newfoundland had similar concerns and were not interested in 

entrenchment of the right to self government. 

The subject of equality was brought to the fioor on the second day. The President of 

NWAC spoke through the seat of NCC, NWAC representativcs fronl Manitoba, Ontario, 

New Brunswick, Saskatchewan and Quebec spoke through the proviiicial governiilent's 

seats. Sandra Lovelace (New Brunswick Native Women's Association) stated that native 

women had been discriminated against since the enforcement of the Indian Act and tint 

they wanted entrenchment of equality placed within Section 35.Iz2 

Sol Sanderson, Cliief of the Federation of Saskatchewan Indians indicated that thcir 

prefcrence would be to deal with the broader question of citizenship policy as they 

applied to the people. There was no interest in continucd discrimination but Federation 

of Saskatchewan Indian Nations wanted the right to deal witli ille question hlly on the 

'" Ibid. p.3. 
'" Krosenbrink-Gelissen, OP. Cit., p. 152 



Assernbly felt that it was intrusive of others to try to determinr who lndians were. 

You cannot determine who is and who isn't an Indian. 
Oiily us, the Indian nations of the country can do tlint and 
thût is a God-given right and that is the way it must be. 
This issue is not the differences between the Indians 
regarding equnlity, the issue is very plainly who defines 
wlio is and who is not an Indiaii, who deterinines 
citizenship or membership, that is ours.'*' 

The Assembly of First Nations believed equality should be dealt witli by individual bands 

once self govemment became reality. The ongoing problem with this prernise was the 

fact that many First Nation women did not recognize band govemments as Indian 

governments. As Ms. Donna Phillips stated during the course of the 1983 conference: 

Band governments are not true Indian governments and 
if ihey were, we wouldn't have to be here. Our traditional 
governments recognize the role of women within those 
governments and until everybody in this country, non- 
Indian and Indians alike recognizes that, then 1 don't think 
we are going to have any protection at all.'25 

Many native women and their representative organizations were not prepared to wait for 

self goveming Indian band govemments to recognize equality between the sexes, nor did 

they trust that band governments would live up to this expectation. They believed that 

inequality existed due to an imposed system ot'government wliich was well entrenched in 

contemporary band governments. They also believed tliat equility was a part of First 

'" Canadian Intergovernmental Conference Secretariat. 1983, Ori. Cit., 222. 
Iz4 Ibid. p. 234. 



sl~ould be applied equally to men and women. 

The AssembIy of First Nations' position on equality put fonvard at the 1983 aboriginal 

constitutional conference could have been acceptable under ideal circumstances but in 

reality many native women completely distrusted band governinents. Band councils were 

male dominated tlius leading to the continued legal, political and social subordination of 

aboriginal women. Patriarchal power structures established and supported by the federal 

govemment were the reason why Indian women Iost status and were denied membership 

within their cornn~unities.'~~ Women did not trust Indion men to rectify this situaiion 

adequately and thus wanted a constitutional guarantee. 

I n  response to the discussion surrounding the equality issue, the Assembly of First 

Nations issued a formal statement. Tliey clarified that they were in agreement with 

women and acknowledged that they Iiave been ~reated unfairly by governments iinposed 

by the Indian Act. They aIso made it very clear that tliey would control their own 

citizenship and that it would not be done in a racist or sexist rnanner.l2' The Assembly of 

First Nations did not stray from this stand. The Native Women's Association of Canada 

agreed that band membership shouid be determined by the band but iinder no 

- - 

lZ5 Ibid. p. 232. 
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inequality and non-entrenchment of the right to equality. 

The Assembly of First Nations was not pleased that so much time was taken up 

discussing the equality issue. They blamed the federal and provincial governrnents for 

embmassing status Indians and clouding the aboriginal rights issue. On the condition 

tliat the federal government promise not to interfere in future Indian band niembership, 

the AFN was willing to accept a sexual equality amendment to section 35."' 

The 1983 First Minister's Conference ended with the signing of a Coiistitutional Accord 

including Section 35(4), which did not completely satisfy Native Woinen's Association 

of Canada. 

Notwithstanding any other provision of tliis Act, the 
aboriginal and treaty rights referred to in subsection (1) are 
guaranteed equally to niale and female persons. 

They felt the wording could be interpreted as being applicable to only aboriginal and 

treaty rights and not to other rights such the riglit to self government. They wanted a 

sexual equality guarantee for al1 their rights. The Metis National Comcil supponed this 

stand stating that legal guarantees were needed because "existiiig aboriginal rights" 

reaffirrned sex discrimination. They wanted sexual equality to goverri development of 

"%osenbrink-Gelisssen, 199 1, 00. Cit., p. 155. 
""anadian Intergovernmental Conference Secretariat, First Ministers' Conference on Aborizinal 
Constitutional Matters, Document: 800- 17/04 1 ,  1983 Constitutional Accord on Aboriginal Rights. 



allow for the ongoing process of constitutional talks. This gave al1 parties concerned, 

including NWAC, another chance to ineet their political goal. It was quite evident that 

much work was left to be done. 

At the 1983 conference the federal and provincial governments had tio probIem agreeing 

to arnend the constitution to ensure sexual equality in aboriginal matters. Of the four 

aboriginal groups present, only Assembly of First Nations did iiot support the 

amendment. They did not elaborate on their objections so as not to be perceived ris 

defending unjust sexual discrimination. If they had opposed the amendment, the 

Assembly of First Nations would have risked sçuttling the entire constitutional 

package."' 

Members of the Native Women's Association of Canada were critical of having to speak 

through other delegations seats during the negotiations.I3' Equality was discusseci on the 

second day and niernbers of the Native women's Association of Canada spoke as part of 

the Native Council of Canada. Otlier aboriginal women's groups from New Brunswick 

and Quebec, not affiliated with the Association, were present as delegates and spoke 

tlirough their provincial governnlents. Al1 aboriginal women present were çritical of the 

fact that they were only given a seat to exclusively discuss sexual eqiiality and they 

'" Krosenbrink-Gelissen, 1991, Op Cit., p. 156. 
1 3 '  Schwartz, OP. Cit., p. 337. 
'3Vhirty-five officiiil seats were delegated at the conference, tlirre were reserved for the federal 
governm&t, territories and provinces had two each and the four aboriginal organizations Iiad two seats 
erich. 



Aboriginal women was that they should be allowed to speak on other aboriginal issues 

such as self government and issues coiicerning their coinmuni[ies. Tlie Native Women's 

Association of Canada believed that an amendnient to section 35 of tlie Caiiadian 

constitution should be subject to the equality clause. Tliey believed iliat reinstateinent of 

non-status Indian women was a birthright and should be constitutionnlly guaranteed.iJ3 

The federal government, afier repatriation of the constitution, cstablished a specinl 

committee with Keith Penner as Chairman. It's mandate was to review al1 legal and 

related institutional factors affecting tlie status, development and responsibility of Band 

Governments on Indian r e~e rves . ' ~~  The Cornmittee also examined the question of self 

government in relation to the various aboriginal peoples interpretation of their special 

rights under section 35 of the Constitution and d l  areris recominended by tlie sub- 

committee dealing with Indian women and the Indian Act. The corninittee was composeci 

of Members of Parliament from the tliree major political parties plus participants from 

three national aboriginal organizations, Assernbly of First Nations, Native Council of 

Canada and the Native Women's Association of Canada. Inclusion of aboriginal people 

was crucial if the committee was to achieve a genuine understunding of issues and 

concems from an aboriginal perspective.i35 This report was released in October, 1983 

and one of the recornmendations wcis Constitutional entrenchment of the right to Self 

-- -- 

'33 Krosenbrink-Gelissen, 199 1 ,  OR. Cit., p. 152. 
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Minister's Confèrence a central focus. 

The key elements to the Report were: 

Allow Indian bands to deterrnine the constitutional 
structure of their own government and fonn governments 

Federal government would formally recognize First 
Nation govemments as long as it satisfied certain criteria, 
i.e. demonstrate support for the governmental structure by 
the majority of the people and have an adequate system of 
accountability by the govenunent and the community, also 
a system to deterrnine who belonged to the community 

Indians would have full legislative and policy niaking 
powers on matters affecting lndian people and full control 
over their territory and resources in boundaries of indian 
lands 

Parliament should authonze the federal governrnent to 
enter into a bilateral agreement with indian governments 
where the exact scope of their lnw making authority would 
be determined 

The economic base for Indian government would be 
expanded and made more secure by granting Indian 
coinmunities full legal control over their lands to fully 
shrire in the revenues from the development of iiatural 
resources and by settling their outstanding ~ l a i r n s . ' ~ ~  

On March 5, 1984, three days before the scheduled co~~stitutioi~al conference, The 

Honorable John Munro, Minister of Indian Afhirs put forth the federal response to the 

Penner Report. The Minister declined to endorse self govemtiient as an aboriginal right 

'36 Special Cornmittee on lndian Self Government, Clinirman: Mr. Keith Penner, liidian Self Government 
In Canada: Report ol'the Special Committee, (Ottawa: Queens Printer for Canada, 1982) 



to recommendations to entrench aboriginal self governinent in the Constitution."" 

Sexual equality was riccepted in principle at the 1983 conference. At preparatory 

meetings for the 1984 conference, the federal government showed a willingness io adjust 

section 35(4) to the terniinology proposed by the Native Won~èn's Association ol' 

Canada. The Assembly of First Nations was reluctant to discuss sexual equality but 

NWAC continually framed its political claims to sexual equality witliin the conceptual 

framework of self governrnent.i39 

The second conference on Aboriginal Affairs was held on March 8 and 9, 1984. The 

agenda included: 

Equality rights 
This issue was still a problem for some aboriginal leaders who did not want any 
guarantee of equal rights for women to be construed in such a way as to interfere 
with the right of native communities to define tlieir own mernbership. 

Aboriginal self government 
Aboriginal groups wanted this entrenched in principle in the Constitution so it 
could not be revoked by future governments. This area included researching of 
self governrnent and language and culture. 

Land and resources 
Aboriginal leaders stated that tliese were important because without an economic 
base, aboriginal communities will continue to be impoverished, dependent 
ghettos. 

'37 Tennant, Op. Cit., p. 330. 
I3"avid Hawkes, Negotiatine Aboricnal Self Governinent: Developrneiits surroundino, the 1984 First 
M insiters' Conference. (Kiiiçston: lnstitute of Intergovernmental Relations, Queen's University, l985), p. 
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AoorIginai ririe, aoorigmai rignrs, rrearies ana rreary rignrs 
This would form the basis for separate aboriginal rights in canada.'"' 

Prime Minister Trudeau, who had just announced his retirement, surprised conference 

participants by announciiig tliat lie supported a proposa1 to entrench the riglit of 

aboriginal people "to self governing institutions". He specified that definitions could be 

worked out at future negotiations.'" He proposed a draft accord entrenching these rights, 

a building of social and economic institutions and protection and enliancement of 

aboriginal cultures and Ianguages. 

Also on the first day, the Prime Minister announced the goveriiment's intention to 

introduce legislation to remove discrimination on the basis of sex froin the Indian Act. 

He pointed out that the planned legislation would bring justice to many Indian women 

who have sought rights equal to those enjoyed by Indian men. The Iiidian Act would be 

clmnged to suit the following: 

In the future, no Indian will lose his or her Indian status 
or band membership as a result of mrirriage to a non-lndian 
and conversely, no non-Indian will gain status or band 
membership through marriage to an Indian. 

Within certain limits specified in the amendment, the 
children and grandchildren of marriages between Iiidians 
and non-lndians will enjoy Indian status and band 
membership. 

Non Indian spouses of registered Iiidians will have the 
right to reside on reserve with tlieir Indian partiiers. 

''O Schwartz, Op. Cir., p. 148. 
"" I-iillary MacKenzic. "PM'S Plen On Self Rute 1Or Natives Slalled", Cilobe and Mail, 9 R4arch 1984, p. I 
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of the discriminatory provision of the Act will be 
reinstated, if they wish, as will tlieir children.I4' 

Band mernbership and sexual equaIity woufd be dealt with under new Indirin Act 

regulations. 

The Equality issue was discussed on the second day of the conference. Premier Hatfield 

opened the afternoon session by allowing Sandra Lovelace to speak througli his 

delegation. She expressed discontent toward aboriginal leaders for pushing sexuül 

equality issues to the side. Slie reiterated that collective rights were important and fully 

supported Indian self government but she called for the immediate entrencliment of 

sexual equality in the constitution. Once achieved, she argued, aboriginal men aiid 

women could work together for self government.'" 

The federal government proposed constitutional amendments that were made on the 

initiative of NWAC, ICNI, NCC, MNC. They proposed: 

Section 25(2) Nothing in this section ribrogates or 
derogates from the guarantees of equality with respect to 
male and female persons under section 38 of this Charter 

Section 35(4) Notwithstanding any other provision in 
this Act, the aboriginal and treaty rights referred to in 
subsection (1) are guaranteed equally to male and female 

''2 Canadian lntergovernmental Conference Secretariat, Governnient Announces Plans to Eliminate 
Discrimination Against lndian Women, Document 1-8355. 
'" Canadian lntergovernrnental Conference Secretariat, Federal-Provincial Conference o f  First Ministers 
on Aboriginal Constitutional Matters, (Unpublished verbatim transcript), 8-9 March 1984, pp. 323. 
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The Assembly of First Nations had not cooperated in finding a solution to the equality 

issue and later argued that if an amendment was necessary, it sliould be included in 

section 25(2). NWAC held to their position and supported the amendment to seciion 

35(4) with the majority of the provinces agreeing."' 

This proposed amendment had the words "other rights" which pleased the Native 

Women's Association of Canada as they were afraid that equality rights in section 25(2) 

might be endangered because section 25 stipulates that not al1 charter rights had to apply 

to the aboriginal peoples. The Assembly was against "other rights" iiiserted into this 

section because tliey believed it threatened the interpretation of section 35(1) as being a 

full box of aboriginal rights. This may imply tlmt other rights were not considered 

aboriginal rights and also inequality among aboriginal groups. The Assembly of First 

Nations thus changed its attitude toward sexual equality realizing that they had to work 

with NWAC to eiisure amendments to Indian Act were agreeable to both organi~itions. '~~ 

At this conference no agreement was reached on sexual equality and overall the 

conference ended with no agreement between tlie parties at the table. The difficul ty lay 

in the difference of interpretation surrounding tlie proposed federal constitutional 

amendment to entrench the right to seIf governinent. The national aboriginal 

IJ4 fiosenbrink-Gelisssen, 199 1 ,  OP. Cit., p. 158. 
14' - Ibid. 
14' Ibid. - 



concerned with how those changes would affect them. They were appreheiisive about 

agreeing to amendments that might cost their province money and Iaiid. The concept of 

self government was not rejected but the premiers complained that to entrench the riglit 

was premature without details of how much it would cost their treas~1ries.I~' 

Little was accomplished. Premier Bi11 Bennet, British Columbia, urged "prudence and 

caution" and stated that more discussion was needed. Nova Scotia's John Buchanan 

argued that aboriginal demands were unrealistic. James Lee of Prince Edward Island. 

stated that the Constitution should not be changed on a whim. Premier Grant Devine of 

Saskatchewan and Alberta's Peter Lougheed asserted that the federal proposa1 was too 

vague and it would not be in the interest of aboriginal groups to "act Iiastily without full, 

c~nsideration".'~' Zebedee Nungak responded by sayiiig "We've been doing backflips 

and somersaults to explain ourselves so there cnn be no doubt about what we ~ a n t " . ' * ~  

The President of the Native Women's Association of Canada did sperik on several 

occasions, however her voice was heard through other provincial or aboriginal (NCC) 

delegations. The conference closed in fmstration and Native Women's Association of 

Canada began to prepare for the upcoiiiing changes to the Indicin Act. 

Lilianne Ernestine Krosenbrink-Gelissen in lier book entitled Sexual Equalitv as Lin 

Aboriginal Rinht, describes the change in relntionship between the Assembly of First 

14' Gaffney, et. al., Op. Cit., pp. 64-74. 
IJ8 Ibid. 



tlie 1985 constitutional conference. The Assembly of First Nalions kiiew tltat they had to 

come to some agreement with the Native Women's Association of Canada regarding 

sexual equality or this point would continue to dominate the constitutional political 

agenda and they knew that the Indian Act was about to be amended. They invited the 

Native Women's Association of Canada to a special meeting i n  ApriI of 1984 to discuss 

tliis issue. A joint resoIution was established which a f h n e d  commit ment by botli 

political organizations to remove Section 12(l)(b) of tlie Indiaii Act, but there was major 

disagreement regarding reinstatement of Indian women. The Native Women's 

Association of Canada strongly believed that Band Councils were government controlled 

and they wanted definition of "Indiaii" to move from a Iegal definition to a cultural one. 

Bill C-47 was passed through the House of Coinmons but died on the Senate ordcr paper, 

table when the a federal election was called in September, 1984. Bill C-47 was 

unacceptable to both the Assembly of First Nations and Native Women's Association of 

Canada. 

The Native Women's Association of Canada and the O ther nat ionai a boriginal 

organizations met to discuss political positions and stmtegies l'or the 1985 First Minisiers 

conference. The Native Women's Association of Canada had agreed to drop the sexual 

equality issue as a separate agenda item in order to focus upon self government although 

tliey did send a letter to the newly elected Prime Minister of C:inada, Brian Mulroney, 

'49 Hilay MacKenzie. "PM'S Plan On Self Rule for Natives Stalled", Globe and Mail, March 9. 1984. 
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Association agreed to drop the equality issue for the 1985 conkrence was because a 

meeting was held in Edmonton in May of 1984 where the Assembly of First Nations 

passed a resolution supporting the women's position ori equality. Tliey believed rhat self 

governent  should be the dominant issue of discussioii. The Native Wornen's 

Association of Canada were to speak tlirougli tlie Asseinbly of' First Nation's delegated 

seats and nltliougli the Prime Minister had placed equality on the agenda because he 

wanted the issue dealt with time restraints did iiot allow the issue to be raised at tlie 1985 

First Minister's Conferen~e.'~' 

In accordance witli the equality rights section of the Canadian Charter of Rights and 

Freedoms, the Indian Act was arnended in April, 1985. The Bill was called C-3 1. The 

main goals of the bill were to: 

(1) abolish sexual discrimination 
(2) restore Indian rights to those who lost or never had them 
(3) entitlernent of Indian bands to control their own 
membership. 

''O NWAC suggested alternatives tliat could ensure equality for aboriginal women: Section 25(2) 
amendment which was proposed by the federal government in the '84 conference i.e. notwithstanding 
anything in this charter, al1 rights ati freedorns of aboriginal peoples of Canada are guaranteed eqirally to 
male and female aboriginal persons: Section 28, notwitlistanditiy anything in this Charter, the riglits aiid 
freedoms referred to including rights and freedoms referred to section 25, rire guaninteed equally to male 
and female persons (Schwartz, Op. Cit., p. 350). '" Krosenbrink-Gelissen, 01). CC,, pp. 166- 168. Also, as expressed in Krosenbrink-Gellisen's book, the 
NWAC believed that the newly elected Conservative government wouId speed up nmendinents they were 
also invited to discuss such amendments. 



l'he Native Women's Association ot Lanada was pierisea tiiar me Iinrii woraing aooiisneu 

section 12(l)(b) and sections pertaining to enfrrinchiseinent. tlowevcr thejr preference 

was for additional amendments to be guided by the principle tint al1 people of aboriginal 

ancestry, who for some reason had lost or were never able to exercist: their rights to be 

members of the First Notions, have thcir rights restored.'" 

The Federal governrnent kept their promise to the Asscmbly of First Nations that there 

would be no government interference in the adininistration of band niembership. Bill C- 

3 l was implemented and individual bands had the poclrer to determine membership. This 

was probIematic for First Nation women seeking to regain status and rights. The 

Assernbly of First Nations would not inove from the political position that control of 

citizenship was a strategic coinponent of self government and the Native Women's 

Association of Canada did not believe that reinstatement of status was a stand agriinst self 

government. Instead, tliey beiieved that contenlporary Indian governments operated in 

accordance with the Indian Act and if al1 people of Indian ancestry hrid status and band 

mernbership restored, Indian governments could opemte in accordance witli tradition 

which would mean true self govern~nent. '~~ Women remained concerned that 

membership controlled by bands would be deployed in such a way as to deprive tliem of a 

political voice, further entrenching the patriarcliy of the Indian Act. Women put fbnvard 

strong cultural arguments relating to equality in gender relations, from a First Nalion 

''' P.J Desjarlais, Swinton & Company, Legril document prepared for NWAC, "Section 15 Charter o f  
Rights and Freedoms: Application to lndian Women", Jiily, 199 1 .  Special Collection of  Native Women's' 



exclusively around a liberal discourse of equality rigl~ts.'~' Tlie sarne argument would be 

put forward at future constitutional discussions. 

The third and final conference of aboriginal coiistitutional issues took place March 26 and 

27, 1987. The chasm between the positions of national aboriginal groups and soiiie 

governments had not narrowed over tlie two yenrs between conferences. British 

Columbia, Saskatchewan and Alberta were opposed to entrencliing rights before 

definition.Is5 By the end of the first day of the conference it wns apparent that an 

agreement could not be reached. Ontario, New Brunswick and Manitoba were the only 

provinces that supported aboriginal groups and the real deadloçk presented itself when 

tlie provincial and federal govemment would oiily have self governrnent recognized il' it 

were contingent upon future negotiations. 

The Native Women's Association of Canada hrid been successîùl in getting Section 35(4) 

placed within the Constitution and that meant discrimination could not be part of any 

agreement made between the federal (and provincial) govemment and aboriginal peoples. 

Because some interna1 differences existed within the Native Wornen's Association of 

Canada at the time of the 1987 conference, sexual equülity was not raised. Some 

inembers of the Executive did not want to seek a separate sseat ot the 1987 First Minister's 

Association of Canada Constitutional Papers in possession of Diedre A. Desrnarais, Saskatchewaii Indian 
Federated College, Regina. 
Is3 Krosenbrink-Gelisssen, Op. Cit., 199 1 ,  p. 175. 
IS4 Peter Kulchyski. "Aboriginal Peoples and Hegemony in Canada," JOUI-na1 of Canadian Studies, 
(Spring 1995 30, No I), p. 67. 



Assembly of First Nations had similar positions and they therefore did not require a 

separate seat.'" Other members of the Executive disagreed and because no consensus 

could be reached, it was decided not to push for discussion of sexual equality at the 1987 

conference. '" 

It is also important to note that some members of the Native Women's Association of 

Canada wanted to resist the application of the Canadiaii Charter to aboriginal 

communities because the Charter's "individual rights" focus wns perceived as threatening 

to the collective rights of aboriginal people. The Native Women's Association of 

Canada's intent was to deveiop an Aboriginal "Charter" or huinan rights law which 

would ensure that individuals would not be mistreated in aboriginal communities while 

ensuring that collective or communal rights were respected.'" 

Is5 Jeffrey Simpson. "The Aboriginal Talks", Globe and Mail, 26 March 1987. 
Is6 Just prior to the 1987 First Minister's Conference, the Native Women's Association decided that in 
light of their Annual Assembly's "Resolution on Self Determination", that the discussion process had to be 
rejected because it compromised the sovereign status of First Peoples of the country. The Native Wornen's 
Association of Canada did not support the process and attended in an observer only capacity. No 
presentations or statements were made. [taken from Native Women's Association of Canada, July 199 1 
Constitution Papers, 179, unpublished and in dmR only "An Overview of Aboriginal Constitutioiial 
Discussions and Treaty Issues". Special Collection of Native Woinen's' Association of Canada 
Constitutional Papers in possession of Diedre A. Desmarais, Saskatchewaii lndian Federared College, 
Regina. 
'" Krosenbrink-Gelisssen. Op. Cit., 199 1, p. 189. 
'" Native Womeii's Association of Canada, "An Overview of Aboriginal Constitutional Discussions and 
Treaty Issues", May, 1987, Unpublished Paper taken from Special Collection of Native Wornen's' 
Association of Canada Constitutional Papers in possession of Diedre A. Desmarais, Saskatchewaii Indian 
Federated College, Regina. July 199 1, p 179. 



The 1987 conference ended with a stinging attack by Jim Sinclair against Grant Devine 

and Bill Vander Zalm. The five year attempt to define native constitutional rights had 

corne to an end with a stalemate over self government. Prime Minister Mulroney was not 

able to bridge the gap between native leaders and the Premiers. Native leaders had 

demanded an enforceable right to self rule and tlie Premiers would not entrench a right 

tliat had not been politically negotiated before ~iand.'~' The foor national aboriginal 

groups, the Assenibly of First Nations, Inuit Cornmittee on National Issues, Native 

Council of Canada and Metis NationaI Council were united in the position taken ihat self 

government was an "inherent" riglit, freestandiiig and cnforcecible. I L  should have 

constitutional recognition and not be contingent upon riny future negotiations. 

By the tirne the 1987 conference took place, definitions and conditions of self 

government had not been resolved. Aboriginal people Iiad taken the position that tliey 

had an inherent right to self government and tliey wanted this right entrenched in the 

Constitution. They believed that nature and process of implenientation would be 

negotiated later. Some provincial premiers agreed, otliers did not, The dissenting . 

premiers argued tliat self government should be defined up front and inust lit within the 

constitutional structure of Canada. Tliey agreed witli tlie concept of self governnient but 

Is9 Graham Fraser and Rudy Platiel. "Mulroney Blames Premiers After Trilks witli Natives Fail". Globe 
and Mail, 28 Marcfi 1987. 
'MJ Graham Fraser. "Main fight already won, Natives say", Globe and Mail. Mardi 26, 1987. 



conference ended with no decisions being made!' 

In the ten years of constitutional negotiations, aboriginal womcn had manapd to secure 

equality in aboriginal and treaty rights. Although those rights Iiad yet to be defined, 

section 35(4) merint that wornen's riglits would have to be takcn seriously. Women were 

distrustfui of contemporary band council goveriiing and not w i lling to trust that tliose 

governments would restore what had been taken froin women by discriminatory 

legislation. In fact, contemporq First Nations political leaders had dernonstrated 

tremendous resistance to any constitutional guarantee of sexuai equality. 

First Nations women learned inany valuable Iessons in the process. They had becorne 

more sophisticated in putting forth their position and had gathered powerfid allies in their 

pursuit of their vision of justice. They firmly believed that equality was a part of their 

culture and tradition and al1 definition of citizenship sliould be applied and determined 

equally. First Nation women demanded that tliey be included in determining that 

definition. As constitutional negotiations continued into the nèxt dectide the Native 

Women's Association would use al1 available resources to ensure what they believed to 

be their right, to secure a voice in those negotiations. 

''' Frideres. 1993, Op. Cit., p. 41 5 .  



Mçcch Lake and the Cliürlottctown Accord 

Quebec's refusal to sign the 1982 Constitutionai Accord, thus iiot acknowlcdging 

patriation nor the Charter of Riglits and Freedoii~s, proved later to be a concern for 

Canadian politicians. Nationalists in Quebec firmly believed tliat Canadians and their 

eiected representatives did not respect the cultural and political integrity of the 

Quebecois. Therefore, during the 1984 Federal election carnpriign in a bid to seciire seats 

in Quebec, the Progressive Conservative leader B r i n  Mulroney promised the Bourassa 

govermnent that lie and his party would do whatever they could to accommodate his 

govemment's dernands. In so doing, Mulroney's intent was to have the Quebec 

govemment accent the Canadian Constitution Act, 1982, therefore becoming a coinmiited 

member of the Canadian nation. 

The Bourassa goverment demanded that five basic principles be met before they would 

agree to amendments made in the 1982 Constitution Act These denlands were origindly 

adopted in June 1985 by the Quebec Libenl Party and expressed in a manifesto entitled 

Maitriser 1 'uvent. Tliey were again reaffirmed and clarified by the Minister of 

Intergovemmental Relations at a symposium in Mont-Gabriel in May 1986. They 

demands were as follows: 

recognition of Quebec as a distinct society 
a grenter provincial role in inmigration 
a provincial role in appointments to the Suprerne Court of Canada 
limitations on the fcderal spending power 



At a meeting iii August 1986, just prior to the fourth aiid last aborigiiial constitutional 

conference, Prime Minister Brian Mulroney coiivinced the provincial premiers to focus 

upon Quebec's demands and set aside a11 other constitutional conceriis giving Quebec's 

demands top priority. The Prime Minister and the Pre~niers believed that First Nations 

organizations' deinands for self government couId not be legit imately decided wi thout 

Quebec at the table.16) 

On April 30, 1987, at a retreat located at Meecli Lake, eleven iirst ininisters signed an 

Accord that accommodated al1 the deiiiands of the Quebec governmeiit. Quebec \vas to 

be brought into the constitutional farnily, shocking First Nations by tlie speed with which 

Quebec's demands were met when just four weeks previous the aboriginal constirutioiial 

conference friiled. First Nations leaders believed that the process was hypocrisy of the 

worst kind.IM Although the Meech proposals were the produci of negotiations t h ~ t  began 

in July 1986, the fact remained, that tlie agreement was complcted privately, behind 

closed doors, atteiided only by the heads of eleven governments who took it upon 

tliemselves to redefine Canada. Tliat action wris not acceptable to First Nations, iior did it 

fit well with rnany segments of the Canadian public. 

'" Michael Behiels. The Meech Lake Primer Conflictiii~ Views of the 1987 Accord (Ottawa: 
University of Ottawa Press, 1989). p. 3 18. 
'(" m., p. 41 5. 
"" Bruce Carson, (Law and Government Division), The Meecli Lake Accord: A Constitutional 
Conundrum, (Ottawa, Minister of Supply and Services, 1989) p. 24. 



Ottawa on June 3, 1987 and it embodied eight elements of coilstitutional change. First 

Ministers also approved a cornpanion political accord that committed thern to lay the 

resolution containing the proposed amendments before tlieir respective legislative bodies 

as soon as possible, but no later than June 1990. The eight areas of proposed 

constitutional arnendment were: 

1. Ouebec's distinct societv: Recognize that French-speaking Canadians constitute a 

fundamental characteristic of Canada, and that Quebec constitutes a distinct 

society within Canada. 

2. Senate a~pointments: adopted a procedure for Iilling Senate vacancies from a Iist 

of narnes submitted by the government of the province in whicli the senate vacancy 

occurs. 

3. Immigration: it committed the federal government to negotiate an immigration 

agreement with any province that requested it. It also provided that such an 

agreement could be constitutionally protrcted and gave each province concemed 

veto power over any ciiange to its agreement. 

4. Su~reme Court of Canada: required the federal governnient to make Supreme 

Court appointments from a list of names proposed by the provinces, and that at 

least three of the nine Supreme Court justices would be from names proposed by 

Quebec. 

5. Spendin~ Power: required the Federal governmcnt to provide reasonable 

compensation to any provincial governrnent that chose not to participate in new 



provided a corresponding program. 

6. Conferences on the Economy and other matters: requircd tlie prime rninister to 

convene, once a year, a First Ministers' conference on tlie Canadian econoiny and 

other appropriate matters. 

7. Amendinp; Formula: required unanimous consent for clianges to national 

institutions, for tlie creation of new provinces and for clianges to the iunending 

formula. 

8. Constitutional conferences: required the prime ininister to coiivene a First 

Ministers' conference at Ieast once a year. The agenda to include Senate reforins, 

fisheries and other matters agreed  on."'^ 

Many segments of Canadian society felt threatened by the Mecch Lake Accord. 

Canadians liad arrived rit a place in liistory where they wanted to be active participants in 

constitutional negotiation. The Canadian Charter of Rights and Freedoms made them 

more aware of their riglits as a people and Canada had evolved into n nation that needed a 

constitution that would acconimodate the social, ethnic and gender cleavages of 

contemporary Canadian ~ o c i e t ~ . ' ~ ~  Not only First Nations felt betrayed by the Accord. 

Women believed that the important equality sections of the Crinadian Constitution were 

tlireatened, and many others felt that the Accord was "an agenda for the disrnemberment 

of our country or a way to turn Canada into a loose collections of te11 independen1 ducliies 

Ib5 Boldt, Op. Cit., p. 290. 



in the direction of defen~e' ' . '~~ 

First Nation leaders had no quarrel with bringing Quebec into the Cimadiari constitutional 

foId. What tliey opposed in the Meecli Lake negotiating process was that in 

"constitutional terms" First Nations were not counted, again. They beIieved the Accord 

underrnined al1 thrit they had struggled for thro~ighout ihe previous two decades niaking 

tliem victims of somebody else's language and imprisoned in i-ealities manufactured by 

tliat language. First and foremost they were oflènded by the distinct society clause. The 

Assembly of First Nations argued that the clause perpetuated the idea of duality in 

Canada thus strengthening the myth tliat French and English societies founded Canada. 

They viewed the Accord as legitimizirig the distortion of history which failed to 

recognize First Nations as self governing and distinct societies."' 

First Nations had otlier grave concerns about the Accord, these included: 

The Accord's requirernent of a unanimous consent clause which tvould forevcr close 

the door on a 'third order' of Indian governinents. This clriuse re;iffirrned their belief 

that the govertunent ignored the aboriginal daim tliat they too were people of' 

"distinct societies" with collective rights. 

'" bdea from James Tully. Strange Multiulicity: Constitutionalism in an Age o f  Diversitv, (Cambridge 
University Press, 1993, Chapter 1. '" Ivan Bernier. "Meech Lake and Constitutional Visioiis" in Coin~etinc Constirlitional Visions. The 
Meech Lake Accord, eds. K. E. Swinton and C. J. Rogerson (Toronto: Carswell, 1988) p. 24 1 .  
''"rideres. Op. Cit., p. 4 15. 



provinces to prevent aboriginal coinmunities from gaining access to or ridministering 

tlieir own social service programs under soine forni of self goveriiment. 

The process pertaining to new amendment formula and future constitutional meetings. 

It was believed that expansion of the unanimity forinula to national institutions and 

creation of new provinces would make the ricliieveiiient of'aboriginal self govemment 

impossible. A provincial veto could block m y  reform concerning aboriginal 

representation in the House or Senate. 

The Accord failed to renew section 37(1) of the Constitution Act 1982 which lapsed 

in April '87. This section had provided a unique and dedicated process of aboriginal 

conferences coupled with a range of flexible amending forinulas Sor FM to negotiate 

the constitutional future of aboriginal people. 

Under section 50 of the proposed accord, aboriginal leaders would have to plcad 

annually with First Ministers to get unfinished business on the constitutional agenda 

meaning that aboriginal issues would have to complete witli provincial issues and 

tl~eir issues would be subject to provincial veto. 

Aboriginal leaders considered section 16 of Accord not sul'fïcient protection of their 

rights Section 35 of the Constitution and Section 91 [24] of Constitution Act, 1867, 

were immunized from the distinct society/linguistic duality clause. They had lobbied 

hard for a without prejudice clause applicable to the entire Accord. The Native 

Council of Canada appealed for a companion resoliition, which would restore the 

dedicated aboriginal amendment procedure and assure aboriginal participation in 



a decline of interest by First Ministers and tlieir bureau~rats.'~" 

First Nations leaders were also angered that they had not been invited to participate in 

deliberations leading to the signing of the Accord. First Ministers displayed a generous 

readiness to agree to Quebec's demands, a rendiness thût was iiot given to First Nations in 

constitutiona1 negotiations regarding their rights. The Canadian first ministers did not 

show the sarne political will and the Accord did not protect Indians from the poteiitial 

consequences of decentralization of the federal constitiitional iiiandaie to the provinces.'70 

Canadian women were equally concerned with the Meech Lake Accord and quickly 

voiced their opposition to the Canadian public. They were coiicerned about how the 

"Distinct Society" clause would relate to the equality clause that they had fought so hard 

to secure in Canada's constitution. Women's groups were torii between two primary 

issues of importance to Canadian women, defeiise of Cliarter equality rights and Ioyalty 

to Quebec women who strongly supported the Accord. Women refused to inake that 

clioice, instead deciding to support entrenchment of distinct society, but demandiiig t h  

Section 28 of the Charter be protected from the interpretive power of the Distinct Society 

clause. Tougli legal questions about the potential impact of the distinct society clause on 

''" Tony Hall, "What Are We? Chopped Liver? Aboriginal Affairs in the Constitutional Politics of 
Canada in the 80's" in The Meech Lake Primer Contlictino. Views of the 1987 Accord, ed., Micliael 
Behiels, (Ottawa: University of Ottawa Press, 1989), pp. 4 15-4 1 S. 
"O Boldt. OP. Cit., p. 39 1 .  



tliat women Iiad reasonable cause for concern. Section two, directly or indirectly. couid 

restrict the scope of Charter equality rights inside and outside of Q~ebec ."~  Ms. Eberts 

also stated that the process within which the Accord had been developed was flawed: 

undemocratic nature of the existing constitutional 
arnending process involving the first ministers. This 
process virtually excludes input froni Canadian women 
despite their historical association wiih the Constilution. 
The use and abuse of nationalism by the Prime Minister . . . 
to castigate Canadian women as anti-Quebec while 
portraying Quebec women's organizations as the only 
voices tliat count have added even more distrust about the 
process ' 73 

Section 16 of the Accord stipulated that particular provisions respecting aboriginal and 

multicultural rights would not be affected by Section Two of the ~ccord."" Nonetheless, 

First Nations groups and women's groups felt that the Accord sufficiently jeopardized the 

current rights in the Constitution Act and they did not accept nor trust the federal 

govemment's assurance that their rigl~ts were guaranteed.'75 Some concern focused upon 

17 '  Mary Eberts, provided legal counsel to the Ad Hoc Cornmittee of Wonien on ille Constitution and is 
knowledgeable on al1 rnatters pertaining to women and the Canadian constitution. 
17' Section 2 of the Meech Lake Accord reads "2(1) The Constitution of Crinada sliall be interpreted in a 
rnanner consistent with (a) the recognition tlizit the existence of French-speaking Canadians, centcred iii 
Quebec but also present elsewhere in Canada, and English speakiiig Canadians, coiicentrated outside 
Quebec but also present in Quebec, constitute a fundamental characteristic of Carinda; and (b) the 
recognition that Quebec constitutes within Canada a distinct society. 
17' Mary Eberts. "The Constitution. the Charter and Distinct Society Clause: Why are woinen being 
ignored?'in The Meech Lake Primer Conflictine Views of the 1987 Accord, eds., Michael Behiels, 
(Ottawa: University of Ottawa Press, 1989), p. 291. 

Section I G  states "Nothing in Section 2 of the Constitution Act, 1867 al'fects section 25-27 of the 
Canadian Charter of Rights and Freedorns, section 35 of the Constitution Act, 1982 or class 24 oi'section 
9 1 of the Constitution Act, 1982. 
'" Krosenbrink, 1991,Otl. Cit., p. 192. 



sections of the Charter [28 and 151 were not. 

Relevant to note 11ere is that Robert Bourassa was anxious to sign tlie Accord for a couple 

of primarily reasons. Firstly, the Accord was ri good den1 for tlie political and 

bureaucratic eli te of Quebec but more importa11 tly, Bourassa also bel ieved that the 

Accord would allow Quebec's politicians to legislate i n  favor of preservation of Quebec's 

majority francophone society without fear that this legislation could be overruled by the 

courts. Bourassa signed the Accord because he believed the distinct society clause would 

take precedence over the Charter'76 

That caused women great concern. Tliey did not want the Distinct Society clause to 

weaken Section 28 and 15 of the Charter. Their concern was further enhanced by the fact 

tlmt Section 16 was put in place to ensure that the distinct society clause would not affèct 

multiculturaIism and aboriginal rights provisions of the Charter. When woinen argued 

tliat equality rights could also be affected by tlic Accord and wanted similar reassurances, 

tliey were told that they must prove beyond a reasonable doubt that tlieir rights could be 

~verriden.'~' That response from Government officiais made women very nervous and in 

spite of repeated assurances by the "modern Fathers of Confederation" that the proposed 

Section Two of the Accord would not affect the rights of women, the government was not 

willing to make the requested changes and tliey left the onus upon women to prove they 

Behiels, Op. Cit., p.S. 
M., p.308. 



placed as a secondary concern as negotiators ignored the position of women in Canada. 

Their powerlessness was deeply felt. Professor Beverly Baines said, "the response of the 

Joint Cornmittee Report to the concerns of woiiien was patronizing, non-hearing and 

sexist". ' 7 9  

The Accord's ultimate demise was eventually effected by Elijah Harper, a lone Indian 

New Democratic Party member of the Manitoba legislature. Harper took advantage of a 

procedural rule of' the Manitoba legislature that required unanitnous consent of al1 

members in the legislature before the Accord could be put to a vote. Harper denicd 

unanimous consent which prevented the Manitoba legislature Srom voting on the Accord. 

The unanimous approval by al1 provinces was not achieved by the June 1990 deadline, 

and the Accord ot'ficially died. 

The ultimate hope of First Nations was that they could convince the First Ministers of 

Canada that their rights as First Nations lay within the recognition of an inherent right to 

be self governing nations. They wanted the First Minister's conferences on Aboriginal 

affairs to be the forum fiom which Canadian First Ministers displayed their political 

goodwill by recognizing their rights. The political will was not realized, instead 

Canadian First Ministers chose to recognize Quebec's collective rigliis and to do so 

Lynn Smith. "The Distinct Society Clause in the Meech Lake Accord: Could it Affect Equality 
Rights," in Competing Constitutional Visions, The Meech Lake Accord, eds., K.E. Swinton and C. J. 
Rogerson.Carswell (Toronto: Carswell 1988), p.54. 
""aims. Op. Cit., p. 128. 



Minister's conference was an extreme insult to al1 First Nations. 

They believed that recognizing Quebec's collective riglits and excluding those of First 

Nations' created ri hierarchy of collective rights. Quebec's coliective rights would 

acquire constitutional status with ail the political and social powers flowing from that 

recognition, while First Nation communities were relegated to second class citizenship 

with the threat of gradua1 integration and a~sirnilation.''~ That potential was unacceptable 

to First Nations and the Native Women's Association were supportive of the national 

opposition to the Meech Lake Accord taken by al1 First Nation political entities. They 

firrnIy believed tliat collective rights of First Nations must be recognized as crucial to the 

survival of their people. l a '  

When Elijah Harper used his legislative right to declare the Meech Lake Accord dead, 

that action put First Nations' political concerns once again in the Cariadian spotlight. 

During the final hours prior to the demise of Meech, First Nations expressed their 

discontent at consistently being Iocked out of constitutional negotiation. The Canadian 

public once again faced having to confront First Nation discontent. That action helped 

prive the way for Future participation in constitutional negotiations. 

''O Behiels, Op. Cit., p.xxiii. 
'" Barbara Roberts, Feminist Perspectives. Siiiooth Sailing or Storm Wariiing? Canadian and Qiiebec 
Wornen's Croups and the Meech Lake Accord, (Montreal: Concordia University) Canadian Research 
Institufe for the Advancernent of Wornen, 1988. 



In September 1990, the Prime Minister of Canada announced tlint tlic Federal 

Government would agriin seek to defiiie a new relationship bet ween ihemselves and First 

Nations. That was due in part to a constitutiond crisis which began in 1990 d e r  the 

defeat of the Meech Lake Accord. Quebec, in reaction to the defeat, passed legislatioii 

declaring that a referendum on sovereignty would be held in the FaIl of 1992. Fearing 

that a vote favoriiig sovereignty could lead to Quebec's separaiion, new proposals for 

constitutional arnendments were announced.'" The new proposals would attempt to 

address the concerns of Quebec, the rest of Canada and First Nations. The goveniment 

was also cognizant of the disruptions caused by the Oka crisis of the summer of 1990. 

In response to the Federal governments' wisli to open constitutional il iscussions, in 

March 199 1, the Assembly of First Nations held a Constitutional Ad Hoc Committee 

meeting in Ottawa. Most of the menibers in attendance were representatives of the 

previous Constitritional Working Committee and members of the Native Women's 

Association of Canada were asked to participate. Also in attendance were Matthew Coon 

Corne [Quebec Cree], Cliief Bill Montour and Roland Crow ol'Federation of 

Saskatchewan Indian Nations. The following proposed principles were estriblishcd: 

Canada's constitutional responsibilities to First Nations 
wcre still based upon a nation to nation basis. 

There should be a fulfill~iient 01' treaty obligations 
especially in land clainis. 

- 

'** Shin Imai, Gary Stein and Katherine Logan, Aboriciiial Law I-landbook, (Toronto: Carswell Thomson 
Professional Publishiiig, 1993), p. 66. 
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Nations must be based upon bilateral arrangements between 
tlicrnselves and the Crown, provinces could not vote or 
ratify aboriginal rights. 

Canada had to recognize First Nation jurisdictioii over 

In June 199 1 the Native Wornen's Association of Canada, at tlieir Executive meeting held 

in Winnipeg, hired Theresa Nahanee as their constitutional coordinator. The Association 

was concerned that the national First Nation political organizations, the Assembly of First 

Nations in particular, did not speak on their behdf. The Assembly represented stritus 

Indians living on-reserve. The problems created for women bccause of Bill C-3 1 coupled 

with the fact that the Assembly spoke for the Cliiefs wlio could not address those issues 

forced the Association to seek a political voice separate from the national First Nation 

organizations. Shonly after the Executive meeting held in June, menibers of the Native 

Women's Association of Canada arranged to meet with the Honorable Joe Clark. Their 

intent was to inform him that the Native Womeii's Association of Canada would take 

their own position on constitutional renewal. A funding proposa1 was put forward at that 

time. Mr. Clark inforrned the Native Women's Association of Canada that the decision 

11ad already been taken that constitutional funding would go tlirough the national 

aboriginal ~r~anizations.'" 

IH3 Rose Anne Morris, Executive Director NWAC, Memorandum to NWAC Executive Council Re: AFN 
Ad Hoc Cornmittee on the Constitution, 2 1 April 2 1 199 1, Special Collection of Native Women's' 
Association of Canada Constitutional Papers in possession of Diedre A. Dcsmarais, Saskûtchewaii Indian 
Federated College, Regina. 
IX4 Teressa Nahanee, Report: Constitutionai Meeting witli Mr. Cliirk, June 199 1, Special Collection of 
Native Women's' Association of Canada Constitutional Papers in possession of Diedre A. Desmarais, 
Saskatchewan Indian Federated College, Regina. 



The Federal governmetit via tlie Secretny of State, gave eacli iiationd aboriginal 

organization [AFN, ITC, NCC, MNC] $450,000 for constitutional research betwcen April 

and September, 199 1. A portion of this money was to be used for research on women's 

issues. The Native Wornen's Association of Canada was not recognized as a 

representative organization, and therefore had to be rel iant upon the iiationril 

organizations for constitutional research funding The Native Wornen's 

Association of Canada was to receive $65,000 from each of the Assembly of First 

Nations and Native Council of Canada. The Metis National Council was not committed 

to provide funding dollars to Native Women's Association of Canada but it was 

stipulated in their agreement that a portion of their dollars was to be devoted to research 

of women's issues. The Inuit had their own woinen's organizaiion called ~ouktuutit."~' 

The Government of Canada proposed to establish an "Aboriginal Panel" wliich would be 

consulted and provide advice to the Parliamentary committee. The Government of 

Canada did not want this Panel to represent the national organization but wished instead 

to appoint women, elders and otliers to act as a voice for aboriginal people. The 

Assembly of First Nations and the Native Council of Canada were opposed to this 

suggestion and the Assembly of First Nations decided to hold a consiitutional circle in 

- . . . - - - 

'8"eressa Nahanee. Memorandum to Board Mernbers of N WAC, 27 June 199 1, Special Collection of 
Native Women's' Association of Canada Constitutional Papers in possession of Diedre A. Desmarais, 
Saskatchewan Indian Federated College, Regina. 
'" Inuit people have a very different experierice in deriliiig with tlie Federd goveriiment. The Inuit 
Tapirisat of Canada [ITC] is the national orgaiiization that represcnts !nuit from the Nortliwest Tcrritories, 
Northern Quebec and Labrador. !TC is composed of seven meinbers, three of wliom are women. The 



position on participation in the constitutional process. The Nrilive Women's Association 

of Canada was invited to participate in this meeting. 

The decision was reached at the Morley gathering to conduct a parallel process. 'This 

independent aboriginal process would serve two purposes: 

to review, consolidate and re-new the constitutional 
principles, objectives and agenda of First Nations via an 
extensive grass roots consultative process with First Nation 
communities and the non-aboriginal public and 

to develop and promote First Nations' views of a 
reiiewed and reconstituted Canada. 

A commission was estriblished consisting of 12-1 5 meinbers selected to retlect 

representation by region, elders, women, youth and urban citizens.'" Frorn July 199 1 to 

December 199 1, public hearings would be conducted in representative cross section First 

Nation communit ies and selected urban areas. In addit ion four constituent assem blies 

would deal with issues specific to aboriginal women, elders, youth and First Nation 

citizens resident off reserve. 

The Honorable Joe Clark was in attendance for part of the Morley gathering and Iie stated 

that he wanted the fullest possible participation by aboriginal people in the discussion of 

president o f  Pauktuuiit is a f u l1  participating inember of ilie ITC. (Native Women's Association of Caiiada 
v. Canada 119941 3 S.C.R. p. 628. 
'*' Assembly of  First Nations, "A Discussion Paper oii AFN Participation in Consiitutionnl Processes," 
Special Collection of  Native Women's' Association o f  Canada Constitutioiial Papcrs in possession o f  
Diedre A. Desmarais, Saskatchewan lndian Federated College, Regina. July 199 1 ,  10. 



be able to deal with the full range of issues that Iiad to be dealt with and no important 

issue were to be left out. The manner in whicli Aboriginal people's participation in 

constitutional renewd changed after the Morley meeting and the governent  of Canada 

accepted the Assembly of First Nation's proposed parallel process."' 

The Assembly of First Nations requested the Native Wornen's Association of Canada to 

organize the constituent assembly for aboriginal wornen. They were to be given the 

dollars to develop position papers for discussion at the constitiitional meetings. The 

Assembly of First Nations coinmitted $228,000 plus $16,000 lor child care to the Native 

Women's Association of Canada for tliis process.'" It would be fully within the Native 

Women's Association of Canada's discretion to liost either one national meeting or a 

series of regional meetings for discussion of constitutional issues.'" Members of the 

Native Women's Association of Canada continued to sit on tlie Assernbly of First Nations 

technical tearn througliout the sumrner in preparation of the aboriginal parallel process. 

In September, 1991, Prime Minister Mulroney issued a proposa1 for constitutional 

reform. In this round of constitutional negotiation, the public, opposition parties and 

special interest groups would be given a voice in Canada's constitutional future. Among 

-- 

'*' Teressa Nahanee. "Constitutional Report" submitted to N WAC Execuiive, September 199 1, Special 
Collection of Native Wornen's' Association of Canada Constitutional Paprrs in possession of Diedre A. 
Desmarais, Saskatcliewan lndian Federated College, Regina. 
ls9 - Ibid. 
''* Teressa Nalianee. Memo to Gai1 Stacey Moore regarding AFN Constitution Circk Meeting of the 
Technical Team, 24 July 1991,25, Special Coltection of Native Women's' Association of Canada 



aboriginal self governrnent within Canada and aboriginal participation in constitutional 

deIiberations.l9' 

When another round of constitutional talks was publiciy moiinced, the Native Women's 

Association of Canada's political position had changed very IiltIe since the constitutional 

conferences of the early 1980's. The repercussions of Bill C-3 1 made them even inore 

committed to have their own voice at the constitutional table. One of the major concerns 

of the Native Wornen's Association of Canada was tliat 90% of C-3 1 registrants lived off 

reserve, had no political representation and were mostly women. Altliough the Assembly 

of First Nations had invited them to participate in constitutiond dialogue, the woinen's 

collective experience forced tliem to take a constitutior~al posiiion qriite different from 

that of the Assembly. 

The main reason for taking a different position revolved around Bill C-3 1, which 

successfully divided status Indians into those with band membership and those without. 

Before C-3 1, the two were almost aIways interconnected, as only approximately 100 

status Indians were registered on a General list, that is, they were not band inernber~. '~~ 

The disassociation between status Indians with band membersliip and those without, had 

a negative impact As of June 1990, approximately 70,285 people registered under Bill C- 

Constitutional Papers in possession of  Diedre A. Desmarais, Saskatchewan lndian Federared College, 
Regina.. 
'" Susan Delacourt. "Canada's future in people's court," Globe and Mail, 25 Septcrnber 199 1 ,  p. 1 .  
'O' Krosenbrink-Gelissen, 199 1 ,  OP. Cit., p. 1 73. 



section 12(l)(b) of the Indian Act; and 40,745 were cliildren and graiidchildren of section 

12(1)(b). Between December 1 985 and June 1 990, the status population grew by 33% 

and on reserve populations grew by 12% with only 22% of that figure representing C-3 1 

registrants.lg3 Therefore, only 2% of the registrants were succcssful in moving back to 

their reserves. $320,000,000 was set aside to ease re-integration onto the home reserve 

but very few of the women and children intended to benefit from those dollars actually 

did so. The main reason was that Bands, fiilly within their jurisdiction and in accordance 

with Bill C-3 1, controlled who would be recognize as members. W ~ a t  Bill C-3 1 did do 

was increase the number of status Indians Iiving outside their cornmiinities most of wliom 

were women.Ig4 

In rnost cases only those who lived on reserves were eligible to vote in band elections and 

90% of C-3 1 registrants lived off reserve. Those womcn, restored to Indian status via 

Bill C-3 1 were not only denied residency on reserve but were denied the franchise and 

had no political representation in band elections. This became increasingly fmstrating for 

First Nation women. They were confronted with the reality that the Assembly of First 

Nations consisted of 633 member Chiefs of Indian Bands across Canada, only 60 of 

which were womcn, none of wl-iom represented Native Women's Association of 

"j3 Mary Eberts, Tory Tory DesLauriers & Binnington, Letter to NWAC dnted 19 December 199 1 re: 
Charter ChaIlenges Program. Special Collection of Native Womcn's' Association o f  Canada 
Constitutional Papers in possession of  Diedre A. Desrnarais, Saskatchewati lndian Federated College, 
Regina.. 
'" Teressa Nalianee. Presentation Paper to the British Columbia Native Women's Society, Kelowna, 
British Columbia, 16 Noveiiiber 199 1,3, Special Collection of Native Woinen's' Association of  Canada 



which would greatly influence the lives of women and they had no say in choosing them. 

That reality gravely concemed the Native Woinen's Association of Cmada. If self 

govemment were to devolve to the male controlled bands, how would they be assured of 

tlieir participation in selecting leaders in First Nations governiiig bodies thnt proposed to 

be representative of them? They were also worried about the fate of their rights in the 

male dominated culture. They had no assurances that decisioiis of Iaw making and 

enforcement in tliat male dominated political system would be sensitive to womeii's 

interests. It was for those reasons that Native Women's Association of Canada reversed 

tlieir previous position taken on the Charter in the 1987 constitutional conference and 

decided that self governing aboriginal communities should be included under Charter 

provisions dong with other levels of govemment.195 

Another funding proposa1 was submitted to the Honorable Joseph Clark on Septeinber 18, 

1991. In that proposa1 the Native Women's Association of Canada ayain rciteratcd tlieir 

previous position requesting participation as equal partners in constitutional renewal. 

They insisted that the Government ensure equality riglits by providing constitutional 

funding to the Native Women's Association of Canada and affiliates. and protestcd the 

direct funding that went to the Metis National Council. stating that Metis women were 

represented witliin the Native Women's Association 01'Canad:i. They dernanded their 

Constitutional Papers in possession of Diedre A. Desmarais, Saskatchewan lndian Federated College, 
Regina. 
'" Eberts, 19 December, l991,22, Special Collection of Native Women's' Association of Canada 
Constitutionai Papers in possession of Diedre A. Desrnarais, Saskatchewan Indian Federated College, 
Regina. 



equally in your constitutional negotiations witli aboriginal g r o ~ ~ p s " ' ~ ~  

The Native Women's Association of Canada was consistent with othér national 

aboriginal organizations in that they supported recognition by ihe Govemment of Canada 

to an "inherent" right to self governrnent that predated Confederation and the 

constitution. Wliere the Native Women's Association of Canada's constitutional position 

differed from the Assembly of First Nation's was in their belief that constitutional 

recognition did not mean recognizing a patriarchal form of government created by the 

Indian Act. As members of the Native Women's Association of Canada stated in the 

Constitutional conferences: 

"There is an obvious contradiction in aitempting to 
negotiate rights that predate the veiy existence of the 
Canadian govemment if the only base for recognition is a 
registration system created by that governnient. It is 
tlierefore essential that a11 aboriginal people, whether or not 
they possess a government number, realize the potentia1 
consequences of endorsing the status quo".'97 

The Native Women's Association of Canada bclieved ihat they represented aboriginal 

women from across Canada and in particular were a voice for the woinen who had no 

political representation. They spoke for a distinct minority belonging to the First Nations 

culture from which they were separated. They believe aborigiiial riglits should be for al1 

"'' NWAC, Proposal for Funding 199 1 - 1  992 submitted to Honoi-able Joscpli Clarke, 18 September 1991, 
Special Collection of  Native Women's' Association of Canada Cunstitutioiial Papcrs in possession o f  
Diedre A. Desmarais, Saskatchewan lndian Federated College, Regina. 
'" N WAC, 1984, 1 3 as cited in Krosenbrink-Gelissen, 199 1 ,  Op. Cit., p. 146. 



society for many aboriginal women had not been a pleüsant experience. The Native 

Women's Association of Canada was distmstful of tlie seIf goveming position taken by 

tlie national aboriginal organizations because they knew self governilient did not 

necessarily mean an idealistic pre-Columbian utopia where al1 would live in harniony."' 

The Native Women's Association of Canada believed that sexual eqtiality in the 

contemporary First Nation reality was non-existent. Bands, tri bal councils and nritional 

aboriginal organizations were dominated by men. Many women who regained status 

under C-3 1 were not allowed to return to their commuiiities in many instances because of 

band by-laws on residency. Nor were some allowed a share of social service dollars or 

receive per capital payment from resource exploitation on aboriginal lands. The Native 

Women's Association of Canada did not want the existing forms of band governments to 

determine what form self government would take because ultiinately those decisions 

would affect al1 aboriginal people. The Native Women's Association of Canada ülso 

made it very clear that they were Canadian citizens and as sucli wanted the protection of 

al1 Canadian constitutional laws. They wanted First Nation governments to have the 

sarne checks and balances required of other levels of government. 

In November, 199 1, Gai1 Stacey Moore, of tlie Native Women's Association of Canada 

gave a speech to a gathering of approximately 1,000 - 1,500 First Nation representatives 

'""heresa Nahanee. "Respect, Equality, Participation, Justice", Speech given 12 February 1992, Special 
Collection of Native Wornen's' Association of Canada Constitutional Papers in possession of Diedre A. 



position on Constitutional renewal known. Tliey rei terated thcir wish to represen t 

tliemselves at al1 constitutional meetings relating to aboriginal and treaty rights and 

assessed that this right was in accordance with Section 15,28 md 35(4) of the 

Constitution. Decisions on defining aboriginal governiilenta1 powers should include a 

female perspec the: 

"You cannot simply choose to recognize the patriarchal 
forrns of governrnent which now exist in our comrnunities. 
Band Councils and Chefs who preside over our lives are 
not Our traditional forms of government . . . recognizing 
the inherent right to self govermleiit does not mean 
recognizing and blessing the patriarchy crerrted in Our 
communities by foreign government . . . we want equality 
to which we are entitled as woinen . . . we are not leaving 
our men, Our men are at the table, tliey have been well 
funded to participate . . . they have al1 the money, power 
and ~ o n t r o l " . ' ~ ~  

During the s m e  riddress Ms. Stacey Moore gave the Native Wornen's Association of 

Canada's official position on the proposed constitutional reforrnatioi~: 

Tliat the Canadian Charter of Riphts and Freedorns 
apply to al1 aboriginal governments. 

That if the Charter applies to al1 aboriginal 
govemments, the Govemment of Canada not extend 
Section 33 riglits to aboriginal governments. 

Desrnarais, Saskatchewan lndian Federated College, Regina. 
'" Gai1 Stacey Moore, "Aboriginal Women, Self Government, The Canadian Charter of Rights and 
Freedoms and the 199 1 Canada Package on the Constitution," Novernber 199 1, Special Collection of  
Native Wornen's' Association of  Canada Constitutional Papers in possession of Diedre A.  Desmarais, 
Saskatchewan Indian Federated ColIege, Regina. 



That recommendations be made to etisure that aboriginal 
woinen participate as equals in ihe definition of Aboriginal 
govemrnents, their forms, structures aiid powers. 

That there be recognition of the inherent right to self 
govemment.200 

The presentation was not well received by the National Chief and otlier Chiefs. The 

Assembly of First Nations firmly rejected the Charter's app1ic:ition to First Nation 

governments. Tlieir preference was to not have Section 33 (1) apply to aboriginal 

govemments. The Government of Canada proposed there be a 10 yem period for 

negotiating self govemment agreement which the Assembly of First Nation's rejected. 

The Native Women's Association of Canada siipported this position. 

By December, 199 1 the Assembly of First Nations had not yet followed through on the 

agreement with tlie Native Women's Association of Canada relating to the Women's 

Constituent Assembly. Instead, the Assembly choose to hire Trisha Monture, Law 

Professor of the University of Ottawa, Helen Gladue of the Treaty Women of Alberta 

dong with a number of women Chiefs, to form an organizing committee for the women's 

assembly. The Native Women's Association of Canada suspeçted that the Assembly of 

First Nations had reversed their position and on December 6, 1 99 1, Gai1 Stacey-Moore 

sent a letter to Chief Ovide Mercredi inforrning him tliat if the original arrangement 

regarding tlie Woinen's Constituent Assembly Iiad chaiiged, the Association would not be 

part of the Assembly's constitutional plan. 



As of November 1,  199 1, the four national aboriginal organizations [AFN, NCC, MNC, 

ITC] shared an estimated $6 million to prepare for constitutiorial discussioiis. The Native 

Women's Association of Canada was offered $130,000 of these funds which were 

channeled througii the Assembly of First Nations and Native Council of Canada. Eacli 

owed $14,000 to NWAC and in addition, the $228,000 committed by the Assembly of 

First Nations for tlie Women's Constituent Assembly was not forthcorning. The 

Assembly of First Nations originally received twice the dollar m o u ~ i t  of olher aboriginal 

organizations because of their working relationship wiih the Native Women's Association 

of Canada. Overill, the Native Women's Association of Canada received substaritially 

fewer dollars than other aboriginal national organizations to research constitutiond 

issues."' That put a tremendous strain on the relationship between the Native Women's 

Association of Canada and the Assembly of First Nations. 

The major area ofdifference between the Native Women's Association of Canada and the 

Assembly of First Nations was the coiistitutiond position taken regarding collective 

verses individual rights. The Assembly of First Nations was opposed to the Charter of 

Rights and Freedoms applying to self governing First Nations. Their position was that 

tlie individualist rights based Charter was in conflict with the notion of the collective 

cultural identity of First Nations. The Assembly of First Nations argued that "as Indian 

'OU Ibid. 
'O' ?%essa Nahanee. [ntroductory Remarks ro the NWAC Board Meeting. 1 November 199 1,  Special 
Collection of Native Wornen's' &soeiation of Canada Constitutional Papers in possession of Diedre A. 
Desmarais, Saskatchewan lndian Federated College, Regina. 



have never been structured that way. If you isolate the individual riglits from the 

collective rights tlien you are heading down another path that is even more discriminatory 

. . . the Canadian Charter of Rights is in conflict with our philosophy and culture"." 

A cause of great concern for the rnembership of tlie Native Women's Association of 

Canada was identifying where their protection would corne from if aboriginal women 

were discriminated against and denied their aboriginal rights by future First Nation self 

governing bodies. The Association had repeatedly stated that those First Nation 

governments derived their legitimacy and authority from the Indian Act and Aboriginal 

rights did not flow from the Indian Act but from the fact an individual was aboriginal. 

Tlie Native Women's Association of Canada wanted consistent application of rights and 

not a patchwork quilt of rights for woinen based upon ille whims of politicians, aboriginal 

or otherwise. 

To review this rnritter in further detail, the Association requested P.J. Desjarlais, Barrister 

and Solicitor of the Law Firrns Swinton & Con~pany, Vancouver, British Columbia, to 

prepare an opinion on two key legal questions dealing with the impact of Section 15 of 

tlie Charter and Section 35 of the Constitution Act on sex discrimination actions brought 

by aboriginal woinen against Indian Band Couiicils. Tlie concern ceiitered on how 

equality arguments could impair the rights of aboriginal people poteiitialIy protected 

'O2 Mary Ellen Turpcl. "Aboriginal Peoples and the Canadian Cliarter of Rights and Freedoms, 
Contradictions and Challenges," Canadian Woman Studies, 10, Numbers 25r3 (I9X9), p. 153. 



to similar questions posed by the Court Challenges Program wliich the Association had 

approached for financial assistance to pursue legal actions bascd on cquality righis.203 

The legal opinion stated: 

Equality based actions are a necessity becriuse Canada 
has adopted a Charter respecting individual rights and 
subsequently arnended its Constitution to include 
recognition and affirmation of 'existing aboriginal rights' 
wllich are largely collective in nature. As yet there is little 
direction in law, as to which legal riglits take precedence. 
If court challenges brought by aboriginal women are tiinded 
and the legal outcornes are favorable to these women, 
pressure will be brought to bear on the government of 
Canada to rectify current discriminatory Iegislation 
affecting aboriginal women and their families. The 
aspiration of aboriginal people for explicit recognition of 
self determination and of aboriginal women for recognition 
of their individual rights are reconcilable goals. It is 
necessary for the courts to recognize and prolect a 
minimum standard of rights for al1 people.204 

The Native Women's Association of Canada pursued its funding proposa1 to the 

"Program" for a court challenge. By lûte 199 1, the Native Women's Association of 

Canada had taken a very different public position fiom that of the Assembly of First 

Nations. They were also having problems obtaining ftinding dollars that had beeii 

committed to thein through the First Nation national organizations. The Native Council 

?O1 The Court Challeiiges Program provides assistance to test cascs based upon the equality rights 
provisions of the Charter if the cases test federal legislrition, policy or practice; the issues raised are of 
importance for equality seeking groups; a decision by the courts will lead to signillcant gains for equality 
seeking groups; the case has legal rnerit and importance, and the issues raised caniiot be appropriately 
addressed under the Canadian Human Rights Act. [Canadian Council on Social Development, A Guide to 
the Charter for EquaIitv Seekino, Groups. Court Chailence Program (Revised Ed.) (Ottawa: Canadian 
Council on Social Development, l988), p. 19. 



Association of Canada through the Native Couiicil of Canada and the Assembly of First 

Nations had changed their cornmitment to the Native Women's Association of Canada for 

the Women's Constituency. 

The Assembly of First Nations knew that the women's organization I-iad serious concerns 

regarding equality. A special Chief s Assembly was hcld on November 27, 199 1 and 

Chief Joe Mathias proposed a First Nation's Cliarter. The Assembly passed a special 

Resolution stating that the Charter was to be drafted to "reflect the importance of 

collective rights in our Nations and cultures . . . and thrit it take into account international 

human rights standards, even beyond the recognition of those standards in the Canadian 

Cliief Mercredi invited the Native Women's Association of Canada 

representatives to work along side Assembly of First Nations in  developing this Charter 

but they were cautious. 

On December 3, 1991, Gai1 Stacey-Moore gave a speech to the Canadian Labor triking 

the following position: 

The Assembly of First Nations is proposing an 
Aboriginal Code of Human Rights which it claims will 
have more rights assured than the Charter of Rights and 
Freedoms. WiIl this AFN mode1 code be entrenched in the 
Canadian Constitution? The answer is likely no it will not 
be entrenched. Why? Because First Nations leaders have 

'O4 P.J Desjarlais, OP. Cit., 
2u5 AFN, Special Chiefs Assembly on the Constitution ResoIutioii, NO. 3 1 /9 I,27 November 199 1 ,  Special 
Coilection of Native Women's' Association of  Canada Constitutional Papers in possession of Diedre A. 
Desmarais, Saskatchewan Indian Federated College, Regina. 
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rights, federal or aboriginal, imposed from outside the 
community. This means individual women in each 
community must struggle daily in their own community, 
isolated from the aboriginal woinen's niovement, to have a 
mode1 community code of human rights put in place. Until 
thrit community code is in place, human righrs of women 
and children are not guaranteed? 

The Native Women's Association of Canada was clearly uncertain about an Aboriginal 

Charter. They did not know if it would apply to al1 First Nations or if each First Nation 

would create its own Charter. The Native Women's Association of Canada wanted any 

aboriginal Charter to be a part of the Constitution and not just become a statement of 

principles. Again they were concemed that aboriginal women have al1 the same rights 

guaranteed them as al1 other Canadian citizens. They also warited constitutional 

protection of aboriginal rights. The ambiguities surrounding an Aboriginal Charter led 

them to reinforce their position that Constitutional Charter application must be applicabIe 

to aboriginal governments."' 

The Native Women's Association of Canada therefore decided to proceed with legal 

work for a court challenge. The four national Native organizations lirid split $10 inilIion 

in constitutional funding and the Native Women's Association of Canada received 

$260,000, $8 1,000 of which had not yet been received from tlie Native Council of 

206 Gai1 Stacey Moore, Native Woinen's Association o f  Canada, Speaker, Aborigiiial Woinen. Self 
Government. The Canadian Charter of Rights and Freedoms, and the 1991 Canada Packace on the 
Constitution, December 199 1 ,  Special Collection o f  Native Wonien's' Associatioii o f  Canada 
Constitutional Papers in possession of  Diedre A. Desrnarais, Saskatchewan Indian Federated College, 
Regina. 



Association of Canada felt they should have received $5 million in constitutional funding. 

The Native Women's Association of Canada argued t h t  prefèrence for male dominated 

organization resulted in subordination of women's interests. This was contrary to the 

guarantees of equality in Section 15,28 and 35(4) of the Constitution. They sought to 

use the Charter Cliallenges Program to seek funding. This claim raised critical issues of 

whether under representation (or non-representation) of women in institutions of decision 

making constituted a denial of equality before or under the law. This issue had not yet 

been dealt with in charter jur i spruden~e.~~~ 

In January 1992, the Court Challenges Application was approved and the Native 

Women's Association of Canada received $30,000 to proceed with the case. Mary Eberts 

of Tory Tory Deslauriers & B i ~ i n g t o n  was directed to proceed to the Federal Court- 

Trial Division. In February 1992, the Metis women affiliated within the Metis National 

Council approached NWAC with a request to be a pan of their court challenge. The 

Metis National Council was given $130,000 for Metis women and thçir organizations to 

participate in constitutional research but the money had not been trmsferred to Metis 

women. The Native Women's Association of Canada supported their participation 

believing their participation strengthen their case.209 

207 NWAC, Native Women and Self Governtnent A Discussion I'aper (Ortawa: Department of Secretriry 
o f  State, 1992), p. 12. 

Eberts, 19 December 199 1. OP. Cit. 
'O9 Teressa Nahanee, Letter to Mary Eberts, 4 February 1992 regarding Native Women and the 
Constitution, Special Collection o f  Native Women's' Associatioii of Canada ConstitutionaI Papers in 
possession of Diedre A. Desmarais, Saskatchewan Indian Federated College, Regina. 



On March 16, 1992, rnembers of the Native Women's Association of Canada and the 

Metis women met with the Hon Joe Clark to discuss concerns and their court challenge. 

Mr. Clark again niade it clear that lie would not interfere with the national aboriginal 

organizations and the manner with which they chose to participate in the constituiional 

process. There would be no consideration of a tifth pluce at the table for the won~en's 

group. He did say that he would try to place more rigorous conditions upon the 

aboriginal organizations regarding their interna1 distribution of funds and through the 

Secretary of State, try to ensure the Native Woinen's Association of Canada would be 

able to make a legal case2'' 

The constitutional proposals that were being negotiated between Aboriginal organizations 

and the Canadian government were not acceptable to the Native Women's Association of 

Canada. The Assembly of First Nations did not want the Charter to ripply to aboriginal 

government and tliey also wanted assurance tliat their governnients could use Section 33 

if required. The Native Women's Association of Canada respected traditional forms of 

governrnent with a history of respecting individual riglits but tliey had concerns about 

how the notwithstanding clause would impact upon the gains won by native women 

under the Charter. 

"O Julia E Holland, Notes from March 16th meeting with Hon Joe Clarke. Tory Tory DesLauriers & 
Binnington, Memorandurn 17 March 17 1992, 10, Special Collection of Native Women's' Association of 
Canada Constitutional Papers in possession of Diedre A. Desmarais, Saskatchewan Indian Federated 
College, Regina. 



law must be protected equally between male and female aboriginal pcrsons. If the 

recognition and af'firmation of the inlierent right to aboriginal self governrnent fell outside 

the Charter and outside Section 35, there had to be assurance of protection of Charter 

rights under section 2 and sections 7 to 15 to al1 aboriginal persons. if First Nations self 

governing bodies were able to use section 33, section 2 and sections 7 to 15 could be 

suspended by laws passed by First Nation governments. The Association tlierefore 

believed that rights such as citizenship, freedom of conscience and religion, freedorn of 

thought and belief, freedom of the press, peacefui assembly, freedom of association and 

most importantlyof equality rights guaranteed by the Charter could potentially be 

suspended thus the Native Women's Association were quite threatened by First Nation 

use of section 33."' The struggle centered aroond how the riglits of the individual could 

mesh with ideals of collective rights. 

The Native Women's Association of Canada wris criticized for their position taken 

regarding the application of the Charter. They were accused of being feminists following 

a white libertarian doctrine and putting forward foreign ideas because of their stand on 

individual rights. Sharon McIvor refuted this allegation in a speech given to the i3C 

Homemakers Association in Vancouver. She stated: 

It is the Indians of the 'new world' wlio gave individual 
rights as a legacy to the civilized world, it is Indian political 
tliought and development which gave rise to democratic 
ideals and democratic forms of governinent throughout the 
world, the settlers took what we had to offer iiicluding Our 

"' NWAC, Staterneiit on the "Canada Package (Ottawa: Departnient of Secretary of State, 1992) p. 12. 
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ideas or John Locke . . . our accusers sliould exmine where 
these men found their 'libertarian ideas' these ideas about 
individual freedom and political development originrited in 
the Americas with the Iroquois Confederacy and other 
Indian democratic govemments. We are not blind 
followers of European philosophers, nor are we fol lowers 
of white feminist rnovernents, we are reaching back to Our 
roots . . . individual rights and freedonls are not foreign to 
Indian political ~ys terns"~ '~  

Chief Mercredi speaking on behalf of the Assernbly of First Nations did not oppose 

equality. He stated that Assembly sought equaiity for iheir people when dealing with 

Canadian society. When First Nations participated in the political, eçonomic life of the 

state, individualisrn is very important. What was also sought lie said was "collective 

equality". Canada had a collective consciousness reflected in l'arliament and institutions 

such as courts, education boards and other specialized agencies. For First Nations, 

"collective equality has to be based upon the distinct status as indigenous people of 

  ana da"?'^ The Assembly believed that the pressure to conform with a universal 

development of humanity had to be discussed and developed within First Nations and for 

tliat reason the Assembly opposed application of the Cliarter upon First Nations. There 

could be no imposition of a particular kind of society upon First Nations. 

A distinct difference of perspective had placed a deep wedge betweeii the Assembly of 

First Nations and the Native Women's Association of Canada. Women feared thtit 

contemporary First Nations governments, wlio derived their legitimaçy froin the lndian 

2'2 McIvor, 20 Augusf 1992, OR. Cit. 
M.A Gaudet. "First Nations and the Future," National, March 1992, p. 29. 



Any threat of that possibiIity caused tliem to secure tIieir position that equality was an 

aboriginal right which could not be given by any governing body. Tliat right was 

inherent to their heritage. 

The split further divided the First Nations and weakencid their position. It exposed to 

Canadian society the compIex issues intrinsic to First Nations politics and the experience 

made women more deepiy committed to protecting their rights. The fact was that woinen 

were forced to seek out protection of their rights outside their nations in order to secure 

their righthl place within those sarne nations. 



Native Women's Association of Canada v. Canada 

It was Assembly of First Nation's position tliat the Native Woinen's Association of 

Canada feared most. The Assembly had steadfastly opposed applicaiion of the Crinadian 

Charter of Rigiits and Freedoms to First Nation governing institutions. In their document 

entitled The Source, the product of the Assem bI y's parallel coiistitutional iriquiry. a 

revival and healing of tlaeir nations by returning to past values and practices was 

envisioned. They admitted First Nation women had been mistreated by men but they 

believed that resulted from the encroachment of European values which had subordinated 

women. They hypothesized that only by recovering past traditions could egalitarian 

relations surface. The Assembly of First Nations stateci the Canadiail Charter was a 

foreign document which valued individualism over collective rights and as such 

individual rights wouId ultimately conflict with First Nation group rights. Finally, they 

argued, the Charter was not an aboriginal document and acceptance of it could not 

contribute to solving problems faced by aboriginal people in conternporary ~oc ie ty?~  

There was a general fear that if the Native Women's Association was successful in their 

equality arguments it could undermine the Indian Act's special protection and 

assimilation would succeed through the Canadian judiciary. Cliiefs and councilors were 

concerned about the long range culturül and economic impact on their cominunities if 

tliey are forced to adhere to Charter provisions."5 

"J Cairns, OP. Cit., p. 2 1 1. 
"5 Irnai, et. al., Op. Cit., p. 107. 



Canadian constitutional discussions and the Native Women's Association of Canada 

strongly opposed not being given the similar chance to counter that argument at the 

constitutional table. They asserted that they were a national organization representative 

of Aboriginal woinen and it was their right to participate in coi~stitutional review 

processes on the same terms as the other four aboriginal groups. They aileged thüt by 

funding the four male dominated groups and failing to provide the Native Womeii's 

Association of Canada with equal funding, the Governinent of Canada violüted tlieir 

freedom of expression and right to equality. That was in contravention of Section 15,28 

and 35(4) of the Canadian Con~titution."~ 

Gai1 Stacey Moore, a Mohawk from Kahnawake, Quebec and Chief Elected Officer of 

the Native Women's Association of Canada stated: 

The exclusion of NWAC from direct funding for 
constitutional matters and from dircct participation in 
constitutional discussions poses a grave tlireat to the 
equality of aboriginal women. The [Assembly of First 
Nations] in particular, has taken the view that the Caiiadian 
Clirirter of Rights and Freedonis sliould not apply to 
Aboriginal self government. W ilhout the Cl~arter, 
aboriginal women will be helpless to resist the 
discriminatory actions of Band Councils or any other forrn 
of self government to be developed. This is because the 
Canadian Hurnan Riglits Act does not apply to the lndian 
Act and the provincial humm rights codes are also - 
inapplicable for jurisdictional reasons. Althoiigh the AFN 
has expressed an interest in establisliing an Aboriginal 
Cliarter of Rights, Ovide Mercredi, the Grand Chief, 

N WAC v. Canada, Op. Cit., p. 634. 



development and NWAC shou~ct develop a u a n e r  ir we 
are intent of having sonie thing ~ o o n . ~ "  

The reason the Native Women's Association of Canada strongly pursued their right to be 

heard at the constitutional table was because thzy believed they were the only voice of' 

thousands of aboriginal women living outside aboriginnl cornniunities with no political 

voice. The Native Women's Association of Canada wmted to secure aboriginal rights for 

al1 women who had suffered the effects of discrimination due to past historical in~position 

of colonial policies and laws. The Indian Act was discriminatory and although Bill C-3 1 

solved some of tlie problems of status and women who lost it, it did nothing to solve the 

problems of membership. The Native Women's Association of Canada stated that 

wornen were still discriminated against when trying to return to their homelands und 

feared for their constituents believing that the possibility existed of other imposed 

sanctions if 'aboriginal patriarchs' were emboldened wi th new powers under the guise of 

collective rights: 

the fear is that they will not enjoy the sanie protection as 
otliers under the Charter unless they are party to the process 
of protecting their aspirations under an Aboriginal Charter. 
They are also afraid that political dissent and freedom of 
expression could be quashed witli bylaws enncted by the 
local governments.2'8 

The Native Women's Association of Canada strongly believed that aboriginal women 

should have the same protection and constitutional safcguards as other Canadian women 

"' Native Women's Associiition of Canada et al. V. Caiirida et al. [1992] 14G N.R. JO, p. 46. 
Scott Smith, "Charter Dilemma Newest Wrinkle in AFN Constitutional Process," Tekawennr?, 29 

Jrinuary 1992. 



important to note liere that the Native Women's Association of Canada supported certain 

elements of "White Man's Law" so to speak, in their desire to have the Charter apply to 

their governing institutions. In a speech at the National Association of Woinen and the 

Law in 1992, Teressa Nahanee elaborated on tliis: 

How cm Canadians think tliat we as aboriginal people 
can corne unscathed out of 500 years of oppression and live 
differently than other oppressed peoples who have found 
liberation ... what you see being built today in the 
constitutional process is the mirror image of your 
patriarchal system and your male leaders think tliat is 
progress, they look at Our men and see themselves. N WAC 
has adopted a pure gender equaIity stance, we wiIl not 
tolerate any deviation from our sexual equality rights and 
reject any qualification put upon Our sexual equality right. 
We do not want our equality interpreted through the pnsm 
of culture, tradition, traditional government or spiritual 
practices. 2'9 

Therefore through the Federal Court of Canada, the Native Women's Association of 

Canada sought to prohibit fuaher distribution of funds to the four national aboriginal 

organizations until they were given equal share of the dollars and a seat at the 

constitutional table. They stated in their affidavit to the court ihat: 

the government of Canada exhibited ci historical 
preference for the views of iiiale dominated aboriginal 
groups on issues related to wornen's equality and tliat by 
not giving women equivalent dollars to facilitate their 
opinion during constitutional discussioiis, their rights were 

* 1 9  Sharon Mclvor. "Aboriginal Women and Self Goverriment and Our Struggle," speaking notes to 
Annual Meeting of the B.C. Indian Homemakers, Vancouver, B.C. 20 August 1992. 
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The Native Women's Association of Canada furtlier aIleged tlirit Section 15 of the 

Charter, which bars discrimination based upon sex or national and etlinic origin, was 

violated by disbursing funds allowing for the advocating of the removal of rights 

guaranteed by the Charter. The Native Women's Association of Canada therefore waiited 

further disbursal of h d s  prohibited as the action was unconstitutional. Representative 

members of the Native Women's Association of Canada incIuded, G d  Stacy-Moore, and 

Sharon McIvor, Executive Members. Their Solicitor was Mary Eberts of Tory, Tory, Des 

Lauriers and Binnington. 22' 

This case was heard and the action dismissed by D.J. Walsh, Federal Court of Canada 

Trial Division on March 30, 1992. The Justice took an approach in line with the direct 

letter of the law. He ruled that the Govemrnent of Canada did not act in an unfair rnanner 

nor did they act in contravention of natual justice. He believed that they had in fact 

acted in good fait11 by inviting and funding aboriginal groups in constitutional discussion. 

The Government of Canada had no reason to believe tliat the four fiiiided aborigiiial 

groups who were invited to the Constitutional table were not representative of al1 

aboriginal constituents. 

The Native Women's Association of Canada used, as part of tlieir argument, historical 

fact alleging that the imposed inequities of the Indian Act applied to women, resulting in 

. . . . 

"O Native Women's Association of Canada et al. V. Canada et al. [ 19921 53 F.T.R. p. 196 
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treatrnent was not relevant in the case but what must be considered was whether tlie court 

should intervene by proliibiting disbursement of Government lunds and whether tlie 

Court, in this case had the right to do that. He pointed out that it was not conclusive tliat 

in Aboriginal societies women were not treated by men as equals, or were disadvantaged 

with respect to them and that men do not share women's views on al1 issues therefore 

could not be relied upon to present women's viewpoint at constitutional conferences. In 

fact, the Inuit Tapirisat strongly disputed the Native Women's Association's claim and 

stated " . . . their society is totally different froin that of the other nained Aboriginal 

groups (or associations), that women are not disadvantaged in it, and do not seek separate 

funding or repre~entation.~~~ 

Judge Walsh stated that aalthough the Native Women's Association of Canada did receive 

a disproportionate number of dollars, there was no clear evideiice that the Native 

Women's Association of Canada had less of an opportunity, and in fact had many 

opportunities to express its views both to the appropriate politicians, the public and 

aboriginal groups who participated at the conferences. He further stated that although 

more money placed at their disposal would have made their voices louder, it could not be 

said that they were deprived of their right of freedom of speech in coiitravention of the 

Charter. He concluded that there was not an int'ringement of the applicants' Charter 

rights and freedom of expression. Disproportionate funding did not result from an 

lbid. - 
222 lbi'j. - 



a separate group but stemmed from the fact tliat the four aboriginal groups made an 

interna1 decision as to how those funds would be distributed. The Governnlent of Canada 

had no legal obligation to impose an order to the aboriginal groups to disperse thc finds 

any differentl y. 

To say that the court has a right to issue a writ of 
prohibition . . . is far fiom concludiiig . . . there is no 
evidence as to how the groups were seiectcd, only the 
explanation given in argument by the respondeiit . . .iieither 
is there any suggestion by applicants as to what other 
groups (other than themselves) would have been more 
representative of the aboriginal people than the broadly 
based umbrella groups selected . . . s37.1(2) of the 
Constitution Act 1982 imposes a duty of the PM to invite 
representatives of the aboriginal people to FMC. That 
cannot be reasonably interpreted as requiring the Prime 
Mi nister to invite to the con ferences representatives of 
every special interest group anlong aboriginal peoples in 
Canada.223 

Tlie court determined that those decisions were political decisions and could not be 

deterrnined in the courts. The Native Women's Association appealed the decisioii and the 

case was heard by the Federal Court of Appeal, Malioney and Stone, JJ.A and Gray, D.J., 

on June 1 1, 1 992."" 

'" M., pp. 195-205. 
'3 In total the NWAC had tïve days in Canadian Courts. The first was the initial constitutional challenge 
regarding dispersai of funds. The second when the NWAC lost tliis case tliey appealed Justice Walsh's 
ruling to the Federal Court of Appeal, this case was heard on August 20, 1992. Tlie third action taken by 
the N WAC was to the Federal Court of Canada Trial Division and this was for an Interlocutory Irijunction 
to prohibit the referendurn process until NWAC was accorded a right to participate in constitutioiial 
discussions. Tlie fourth was when the Federal Court of Appeal declined to hear the injunction application 
stating the referenduin issue was dead and the fifth was the appeal by the Governinent of Canada to the 
Supreme Court of the decision reached in the second ruling of the Federal Court of Appeal. 



in July of 1992 requesting a seat at the Chariottetown meeting and additional fùnding. 

The request was acknowledged but Clark stated tl~at the request for direct participation in 

the multilateral discussions should be sought tlirough Native Council of Canada and the 

Assembly of First Nations. He reiterated that funding for aboriginal women's association 

would continue to be clianneled through the naiional  association^.'^^ One should note that 

tlie Federal government was under considerable pressure to coine to on agreement on 

proposed constitutional amendments because Quebec's deadliiie for a vote on sovereiynty 

was fast approaching. The Federal government began planning a set of constitutional 

amendrnents that would be presentable to the rest of Canada. 

Part of that planning had begun in March 1992 when tlie provinces sct up a multilateral 

process for amendments. Discussion of any proposed amendments involved the federal 

and provincial governments plus the four national First Nation organizations. The Native 

Women's Association of Canada was not invited to those meetings. Weekly meetings 

lnsted from April to July 1992 and tliey produced sixteen amendmenis which if agreed to, 

would have changed the face of Canada. Among the proposed changes to t h e  Canadian 

Constitution were: 

an elected Senrite 
recognition of Quebec as a distinct society 
a social charter and new division of powers between federal and provincial 
governrnent 
recognizing the right to Aboriginal self governrnent. 

-- - 

23 Teressa Nahanee, Speaking Notes 2 1 August 1992, Op. Cit. 



On August 20, 1992, Mahoney, J.A., delivered the judgment for the 

Federal Court of Appeal agreeing in part with tlie Native Women's 

Association of Canada. Mahoney stated, on behalf of the court, that the 

. . . AFN do not speak for the women of the First 
Nations whose interest, at least as measured agaiiist the 
norms of Canadian society as a whole, are not only uiilikely 
to be properly represented by AFN but are likely to be 
injured if AFN's position prevails; NWAC does represent 
those women. The evidence is clear that AFN is not 
addressing their concerns. It emphatically rejects 
imposition of the Charter on native self government and 
promises instead an Aboriginal charter which cannot yet be 
d e ~ c r i b e d . ~ ~ ~  

However, Justice Mahoney upheld the previous court's decision and did not order a 

prohibition of funding to national aboriginal organizations. He agreed that the Native 

Women's Association of Canada had ample opportunity to express its view to the 

appropnate political authorities and tlie public. Disproportionnte distribution of funds 

resulted not from the fact that they were women but from the unwillingness of the 

Governrnent to recognize that they should be considercd a sepürate group. But Justice 

Mahoney further stated that in his opinion 

. . . the question is not whether the designated aboriginal 
organizations are male doininated but wliether they 
advocate male dominated aboriginal self governments. 1 do 
not agree that a male dominated orgcinizatioii is, i n  fact 
incapable of advocatiiig gender equaiity . . . me:isured 
against the norms of Crinadian society as a whole, il 

the interests of aboriginal women, that if, as and when 
become subjects of aboriginal self goveminents, 

is in 
they 
they 



~ ~ g h t s  and Preedoms accorded them by ss. IS and 26, or by 
the equivalent provisions equally entrenched in Aboriginal 
Cliarters . . It is by no rneans certain that the latter 
alternative can or will be realized. The interests of 
aboriginal women, measured by the only standard this court 
crin recognize in the absence 01' contrary evidence, that of 
Canadian society are not represented in this respect by 
AFN, which advocates a contrary result, nor by the 
mbivalence of NCC and ITC . . . by funding the 
participation of those organizations in the current 
constitutional review process and excluding the equal 
participation of NWAC, the Canadian governrnent has 
accorded the advocates of male-domiiiated aboriginal self 
govemments a preferred position in the exercise of an 
expressive activity, the freedom of which is guaranteed to 
everyone by s.2(b) and which is by S. 28 guaranteed equally 
to men and women. It has thereby taken action which has 
had the effect of restricting the freedom of expression of 
aboriginal women in a manner offensive to ss.2(b) and 28 
of the Charter. In my opinion, the learned trial judge erred 
in concluding othenvise . . . tliat is not to say that equal 
funding to NWAC would necessarily be required to achieve 
the equality required in s 28. The evidence does not permit 
a concluded opinion as to that. However, the fiinding 
actually provided is so disparate as to be prima facie 
inadequate to accord it the equal freedom of expression 
mandated in the Cl~arter".~~' 

The Appeal court did not allow the prohibition but they declared that aboriginal women's 

freedom of expression 11ad been violated. The Native Women's Association of Canada 

celebrated a victory. The Court of Appeal took a very empathetic view of the law and 

declared the appellants' fieedom of expression Iiad been violated and ordered that the 

judgment of the Trial Division dated March 30, 1992 be set aside and that the appellants 

recover from the respondent their costs of the appeal. 

-- - 

'" Native Wornen's Association of Canada et al. V. Canada et al. [ 19921 146 N.R. p. 53. 



That decisioii was brouglit d o m  on August 20, 1992 and the Assembly of First Nations, 

which did not intervene in the case, wris hard hit by the declaration. The court recognized 

tliat the Assembly of First Nations and the former National Indian Brotherliood hrid 

vigorously and consistently resisted the struggle of First Nation's woinen to rid 

tliemselves of the gender inequality historically entrenched in the Indian Act. This 

opposition took the form of adverse in terventions befoi-e Parlirimentary coinmittees and 

legal proceedings, including opposing repeal of section 12(I)(b) and the section 3 5(4) 

amendment. 

Chief Mercredi, Grand Chief of the Assembly of First Nations went public, stating that 

attacking Indian inen and chiefs would not help the woinen's groups get to the 

constitutional table. He said it was the quickest way to alienate people from their cause. 

He ais0 asserted that the Federal Court did not have al1 the evidence when it made its 

decision. The Assembly of First Nations did not present any evidence because they did 

not want to be perceived as against the Native Women's Association of Canada. Chief 

Mercredi stated tliat the Assembly of First Nations had tried to deal with the Native 

Women's Association of Canada's coiicerns but the group walked away from a tentative 

deal earlier in the year. In light of this, he concluded tliat the Native Women's 

Association of Canada always hrid access to the Assembly of First Nations' process. He 



It was in the midst of constitutional activity that the Mahoney decision was moiinced. 

On August 26"', 1992, Glenda Simrns, Ph.D and President of the Conndian Advisory 

Council on the Status of Women wrote to Ovide Mercredi, Roi1 George, Rosemarie 

Kuptana and Yvon Dumont requesting the inclusion of the Native Women's Association 

of Canada in constitutional discussion. The Native Women's Association of Canada was 

however, not included. Quebec agreed to join in on the Constitutional discussions in 

early August and on the August 28, 1992 at Ckrulottetown, P E I ,  an ;igreeinent was 

reached. A national referendum was scheduled for October 2L2" 

Highlights of the Accord which affected First Nations were as follows: 

the inherent right to self govement.  
institution or bodies which exercise the rigtit to self government would have to be 
dependent on the particular circumstance of the First Nation. 
aboriginal governrnents which exercised law making authority would constitute an 
order of government in Canada (the proposed arnendments stated that the Canadian 
Charter of Rights and Freedoms would be available to Aboriginal citizens, but that 
Aboriginal govemments could use the "notwithstanding Clause" to prevent the 
application of parts of the Cl~arter). 
the scope of aboriginal law making would be flexible, but aboriginal laws coiiId not 
be inconsisteiit with Iaws essential for the preservaiion of peace, order and good 
govement.  
prior to irnpleinenting self governinent negotiations would take place betweeii 
aboriginal, federal and provincial representütives. 
a five yew adjustment period kvas provided before the courts couid be called on to 
interpret issues related to the exercise of the right to self government. 

"' Donella Hoffman, "Mercredi Scolds N WAC," Re~iiia Leader Post, 19 September 1992. 
229 lmai, Op. Cit. 



conIlnumg reaerai ana provinciai riscai responsibiiities were conlirrned in a poiiticai 

The Native Women's Association of Canada was angered thhi in spiie of the Federal 

Court of Appeal's declaration, they were still excluded in the drafting of this accord. A 

press statement was issued by the Native Women's Associatioii of Canada right after the 

Accord was announced in which they said they were dreply worried about the proposed 

ainendments to the Constitution and how those amendinents would impact upon iheir 

lives as aboriginal women. 

. . . Under the new package, every aspect of native Iife 
will be interpreted to recognize that aboriginal peoples have 
the right to promote their languages, cultures and traditions 
and to ensure the integrity of their societies and their 
governments constitute one of the three orders of 
government in Canada.231 

The Native Women's Association of Canada believed hat  culture, trriditions and societies 

were undefined terrns in law and nothing was in place to protect wonien if some First 

Nations governments chose to introduce gender discriminatory laws in their comrnunities. 

They were also concerned that aboriginal governments liad the right to use section 33 to 

override Charter rights but there was no requirement for those goveriiments to be 

democratically selected or allow women to participate in choosing tliem. NWAC stated 

tliat they needed Charter because: 

''O E., pp. 68-69. 



aboriginal self government. 
provincial and federal human rights legislation did iiot apply to Indian Act Band 
Councils or the inherent right to seIf governinent and other protective legislation, like 
landlord and tenant Iaw did not apply either. 
the Federal Court of Appeal had ruIed that Aboriginal women suflèr serious sex 
discrimination on reserves, for which NWAC says the Charter is our only available 
r e r n e d ~ . ~ ~ '  

It  should be noted here that the National Action Cornmittee on the Stütus of Wonien also, 

did not endorse the Charlottetown Accord. They argued that nothing women asked for 

was included in the Accord. They felt that women's rights would sui'fer under the 

Accord. They stated that although women composed 52% of the population two 

provisions of the Accord infiinged on their existing riglits: 

The Canada clause which enshrined the supremacy of Parliament and equality of the 
provinces as fundamental characteristics of Canada. 
undermines equality rights because it makes no mention of' individual equality 
guarantees for the '82 Charter of ~ i ~ h t s . ~ "  

They believed tliat the Charlottetown Accord rcduced governnient obligation to their 

issues and their fear was fiuther increosed wheii the federal government announccd their 

decision to cut the program that funded equality based challenges to laws under the 

Charter since 1985. Tliey were not pleased witli the section of the Accord that allowed 

'j' NWAC, "Gender Equality Postponed to 1996," Press Statemeiit releascd in August 1992, Spccial 
Collection of Native Women's' Association of Canada Constitutional Papcrs in possession of Dicdre A. 
Desmarais, Saskatchewan lndian Federated College, Reg ina. 
"' NWAC, "NWAC is bringing an injunction application to stop the refercndum on October 26, 1992," 
Press Release, October 1992, Special Collection of Native Worncn's' Association of Canada 
Constitutional Papers in possession of Diedre A. Desniarais, Saskritchewaii Indian Federated CoIlege, 
Regina. 
'j3 Leader Post. "Women's Movement urges 'No' Vote," 14 September 1992, p. A8 



federal government. They believed that this would have a negative impact on national 

child care programs and other schemes such as violence against won~en~~ ' .  Many of the 

arguments put forward by the NAC were similar to wlut the Native Wornen's 

Association of Canada. 

Angered by the fact that they had continued to be blocked froni the constitutional table, 

and fully believing that they had lost their Charter rights with the signing of the Accord, 

the Native Women's Association of Canada arnied witli the declaration set out in the 

Federal Court of Appeal, decided to seek an injunction to stop the forthcoming October 

26Ih Referendum. They souglit to prohibit the continuation of discussions between the 

respondents and the four national aboriginal organizations on subjects dealt with in the 

Consensus Report on the Constitution, until they are given the equal opportunity to 

participate in the constitutional review process. In September of 1992, the AFN cut off 

al1 communication with the Native Women's Association of Canada. The Native Council 

of Canada had cut off al1 communication with the Metis women in March of that year, 

when the Native Women's Association of Canada launched its first legal cliallenge. 

Mary Ellen Turpel, the Assembly of First Nation's Lawvyer, and Chief Ovide Mercredi of 

the Assembly of First Nations, discontinued providing constitiitional documentation to 

the Native Women's Association of Canada and also ceased inviting the Native Women's 

Association of Canada members to the Constitutional Technical Working Groups of the 



ensure constitutional amendments would place collective riglits abovr individual rights.235 

The Assembly of First Nations was firm in their position they did not want an individual 

rights based Charter to override collective rights. They feared that the Charter would 

weaken the cultural identity and inhibit true self goveriiment within First Nation 

communities. Tliat was perceived as a dangerous opening for the Canadian courts to rule 

on individual versus collective rights. It would have the potential to break down 

cornmunity methods of dispute resolution and r e~ to ra t ion .~~~  

On October 16, 1992, and the Federal Court Trial Division herird and dismissed the 

Native Women's Association of Canada's injutiction application. Tlie Native Women's 

Association of Canada appealed this decision, but by the time it reaclied the Federal 

Court of Appeal, the referendum had already taken place. The Accord was rejected as 

unacceptable to the Canadian nation and to aboriginal peoples."' 

Tlie Govenunent of Canada appeated the October 20, Federal Appeal Court decision to 

the Supreme Court of Canada and won. The Supreme Court of Canada ruled that the 

Native Wornen's Association of Canada had no grounds for appeal of the initial decision 

brought down by the Federal Court Trial Division. 

Sharon McIvor, "The Charlottetown Accord, Sexual Equality and Native Woiiien, Will Legal Text 
tinkering Satisfy Us?," 8 October 1992, Special Collection o f  Native Woiiien's' Association o f  Canada 
Constitutional Papers in possession o f  Diedre A. Desmarais, Saskritchewaii lndian Federaied College, 
Regina. 
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The four aboriginal groups invited to discuss possible 
CO nstitutional mendments are al1 bona fide ixitional 
representatives of Aboriginal people in Canada and , based 
on the facts in tliis case, there was no requirement under 
s2(b) of the Charter to also extend an invitation and firnding 
directly to the respondents ... 1 have concluded hat the 
arguments of the respondents with respect to S. 15 must also 
fail. The lack of an evidentiary basis for the argument with 
respect to ss.2(b) and 28 is equally applicable to any 
arguments advanced under s.15 of the Charter in this 
case,238 

In the Native Women's Association of Canada's case, it had to be shown, beyond a 

reasonable doubt that there was concrete evidence that the charter rights of aboriginal 

women had been violated; that their freedom of expression had been retarded due to the 

inequitable funding by the government for the Native Women's Association of Canada. 

The fact remained that the Native Woinen's Association of Canada was given funding 

and this did come through the national aborigind organizations and ultimately, tlie 

govenunent was under no obligation to fund any of the organizations. 

Another problem for the Native Women's Association of Canada, was arguing for a 

ruling on a Iiypotlietical scenario. "If' self government was put in place for aboriginal 

nations, and they were allowed to use the Section 33 to override the Charter, this might 

have had a negative impact upon tlie Native Women's Association of' Canada. Although 

tliere was ample evidence to indicate tliat the past was littered with ilijustices, the 

Supreme Court of Canada could not rule of what ~niglit happeii in the future. It was very 

"' Native Wornen's Association o f  Canada et al. V. Canada et al. [tg921 57 F.T.R. 114 
''' Royal Commission on Aboriginal Peoples Report, Vol 4, p. 7 1 .  



that they were discriminated against as a result of government action. There was nothing 

for the courts to overturn, there was no law in place. The Native Women's Association of 

Canada's attempt to use the Charter to secure individuul political rights within the First 

Nations was unsuccessful. 



CONCLUSION 

This thesis set out to explore the Native Women's Association of Canada's struggle for 

equality as female members of First Nations in Canada. It exûinined the involvement of 

the Native Women's Association of Canada in constitutional iiegotialions and the 

position put fonvard by that organization that gender eyuality was "iiitrinsic" to the role 

of aboriginal women in their "traditional" societies and had been lost due to the Iiidian 

Act which caused assimilation of patriarchal political ideals into the politiccil structures of - 

First Nations. This fact, they argued, was evident wlieii some First Nation leaders 

collectively chose to deny aboriginal rights to First Nation woinen wlien they began to 

express their discontent at having been oppressed. The obstacles First Nation women 

confionted, at the hands of both the Canadian state and their own First Nation leadership, 

caused them to use all of the political tools availabfe in order to empvwer tliemselves in 

an attempt to regain what they believed to be tlieir intierent aboriginal right, equality 

anong their peopie. 

In particular, this thesis exmined the Native Women's Association of Canada, by 

focusing on their demand to be involved in constitutional negotiatioiis. This led to a 

judicial clzallenge which eventualiy went forward to the Supreine Court of Canada. In 

their case, the Native Women's Association of Canada used the Canüdian Charter of 

Riglits and Freedoms in an attempt to secure wliat they believed was their "traditional" 

right to be present during those negotiations. They argued that conteinporary First 

Nations structures and leadership were not true "traditional" governing bodies, and were 



Canada had an aboriginal right to be participanis in the constitutional negotiations 

ultimatety leading to a restructured Canada tint included an inlierent right to self 

government. Ultimately they lost that fight, but it is clear that in conducting resistance 

they sensitized al1 Canadians to the plight of First Nations woinen. 

It is evident from the review of the role of First Nation women in their communities prior 

to European influence, that the Native Wornen's Association of Canada was correct in 

arguing that in certain First Nations, women played a strong economic, social and 

political role. Contact with European economic and social systems subsequently reduced 

these roles and with the imposition of the Indian Act, First Nations women lost further 

power to their male counterparts. After several generations, patriarclial and paternalistic 

values permeated First Nation governing bodies ensuring that First Nation men held 

almost al1 the leadership roles in their communities. In essence, the Native Women's 

Association of Canada alleged that First Nation culture, tradition and leadership Iiad been 

transformed by colonialism, and officia1 power was placed in the hands of male leaders. 

Although, First Nations resisted assimilation, colonization of the first peoples became a 

fact and the negative impact of that process is evident today. 

As a direct result of this process, First Nations women were escessively disadvantaged, 

denied their rights, and banislied from their societies. Laws and policies were in the 

liands of First Nation men who in turn were rinswerablc to Caiiadian inale administrators 

from the Department of Indian Affairs. As we have seen, the inandate of Indian Affairs 



First Nations, dividing them dong lines of race and gei-ider. The Act mandnted different 

treatment, differing access to resources and differing state obligations and 

responsibilities. Differences between First Nations were encoded into the creating of a 

category of persoiis, wlio considered tliemselves to be members of First Nations, but were 

not recognized as such. The Indian Act was based upon patriarchal ideals which 

recognized women and children only in relation to eitlier the husband or the father."" 

This caused great conflict within contemporary First Nations culture. as meinbers of 

those societies were pitted against each other wlien they attempted to recapture remnants 

of the past with the hope of securing a better future for themselves and their children. 

These changes eventually led to the birth of the Native Womeii's Association of Canada 

which protested tlie imposed patrimchal culture which affected the stritus of women, 

denying them certain rights accorded to other members of First Nations. In their battle to 

be heard and to effect political change, First Nation women were forced to overcome 

almost insurmoui~table odds. They wcre particularly hrimpered by the fact that Cruiadian 

governments acknowledged and legitiinized only those First Nation governing bodies 

which were in large part, products of colonization. In particulrir, the Assenibly of' First 

Nations was composed of Chiefs elected via the lndian Act rufes and regulations. First 

Nation men possessed almost al1 tlie positions of leadership in First Nation communities. 

"%osenbrink-Gelisssen, 1991, OP. Cit., p. 2 12. 
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First Nations leaders thrit, as First Nations wonien's role changed, thcy also imported 

non-traditional ideals. As noted above the Native Women's Association of Canada was 

organized in 1974 to provide a political voice for woinen who had been exctuded from 

political dialogue due to the discriminatory aspects of the Indian Act. Their membersliip 

was determined culturally, not by virtue of regdations developed by the federal 

government. The prime issue for the Native Women's Association of Canada was the 

denial of Indian status to wornen, a denial which had marginalized tliousands of women 

and children often forcing them to live in extreine poverty. The era in which the Native 

Women's Association of Canada was born was permeated with ideals of equality, justice 

and human rights. This aided First Nations woiiien in the political arena, both nationally 

and internationally. The Human Riglits Moveiiient and the Women's movement were 

strong voices witli a great deal of political influence that supported both First Nations 

political organizations and the Native Women's political conccrns. First Nation women 

were affected by the strong lobby made by the women's movement and their ultimate 

success in constitutionally affirming sexual equality. FoIlowiiig their lead, First Nations 

women demmded that sexual equality be entrenched and succceded when the first 

amendments were made to the Canadian Constitution in 1983. Sexuril equality was 

guxanteed within the Aboriginal rights provision of the Constitution Act, 1982. 

The research also established that First Nation wornen's role did in frict change. They did 

iinport 'non-traditional' ideas the most notable being liberal dcmocratic ideals of 

equality. Their ideals became an hybrid of traditional and non-traditional beliefs. The 



sexual equality unambiguously and constitutioilally protected, guarding al1 aspects of 

aboriginal rights and self govement,  was the effect of the sexually discriniinatory 

regulations of the Indian Act which marginalized thousands of First Nation ~omen.'"' 

Thus, while structures and patriarchy provide part of the explanation for aboriginal 

women's action, changing ideas and ideals within their own movement were also a major 

catalyst. They tlierefore chose to use the Charter in their attempt to secure their right of 

equality as First Nation women. They strongly believed that without Charter proiection, 

women would be unable to resist the discriminatory actions of band councils and fùture 

forrns of self government. 

Not al1 First nation organizations supported the Native Womeii's Association. Tlie 

National Indian Brotherhood, having lived through and successfully riborted the proposed 

policy of assimilation represented in the 1969 White Priper, felt threatened by the 

prospect of governmental tampering of the Indian Act without their approval. As we 

have seen, this put them on a direct collision course with Native Woinen who wanted to 

change the Indian Act to abolish discriminatory sections and regain tlieir lost status and 

rights. Thus, the Brotherhood and later the Assembly of First Nations tried to bIock al1 

atternpts made by First Nation women to have the Act changed. This conflict carried 

over into the struggle for First Nations participation in constitutional iiegotiation. During 

the constitutional talks which originated in the 1 970s through to the lriiled Charlottetown 

Accord, First Nation leaders consistently reiterated their firm cornmilment to collective 



rights accorded thereof. Although the Assembly recognized tliat the effects of the Indian 

Act caused hardsliip and stress for women of First Nations, they believed tliat concerns - 

sliould be dealt with as a collective, and national First Nations political organizations 

were willing to sacrifice equal treatrnent for First Nation women in order to ultimately 

secure a right to self government. Their position was firrn in tlieir mind and they were 

clear in their reasons for taking that stand. 

It is safe to state that self government was of primary importance to al1 meinbers of First 

Nations, including members of the Native Wonien's Association of Canada. Eacli 

reached beyond the confines of colonialism to define what self government meant in 

contemporary Canadian society, the inherent right to rule their nations in accordance with 

tlieir traditions and unique cultures. First Nation political organizations repeatedly assert 

tliat they had never given up the inherent right of self government and the Canadinn state 

needed to recognize that fact. Complicating thcir vision of self govei-nment was the 

categorization and division of First Nations and the impact that process had on 

contemporary society. The Assembly of First Nation's vision was to have self 

government recognized so that they could deal with issues of i nequal i ty col lectively 

within their own governing bodies. First Nation women did not believe that the First 

Nation governing bodies would deal with them fairly. Therefore tliey turned to the 

Canadian Constitution and its Charter of Rights and Freedoms in the hopes of protecting 

their aboriginal rights which they believed were already defined. One of those rights, in 

their mind, was equality. 



The Native Wornen's Association of Canada attempted to use the Caiiadian Charter of 

Rights and Freedoms to secure a seat at the constitutioi~al table becatise they concluded 

tllat it was the only tool left to them which would force goverriments to acknowledge and 

accept their right to speak on behalf of First Nations women. As noted in Chapter Five, 

their greatest fear was that if the inherent right to self government was entrenched witliin 

the restructured Canadian Constitution without their input, the imposed patriarchrd 

culture which so negatively affected their status within their oivn societies, would be 

constitutionally secure. First Nation women wanted the power to put forward an equal 

voice in determining and securing their fùture. 

The Assembly of First Nations took great offense at the tactics used by the Native 

Women's Association of Canada and riccused tliem of promoting equality rights as 

individual rights to the detriment of their societies which had "traditionally" ruled their 

societies on a collective basis. The Assembly believed that members of the Native 

Women's Association of Canada had been unduly influenced by the contemporary 

feminist movemeiit to the detriment of their struggle for true self governrnent. Tlie 

Assembly did not want another government imposing legislation upon their societies and 

was determined to do whatever it took to ensure that could not happen again. 

First Nations woinen wanted co~istitutional aswrance that the sins of past goveminents 

would be rectified. The Assembly of First Nations foiight fervently lor the entreilchment 

of the inherent right to self government. They were correct in heir assessn~ent that true 



organized. The right to determine mernbership was inregral to self governinent. 

Recourse to Charter provisions meant tliat members of their cornmunities would liave the 

option of challenging First Nations laws based upon an individual right thus creating an 

opening for a Canadian court to rule on individual versus coliective rights. This would 

not be true self government. If interna1 disputes were brought before Canadian courts, it 

would undermine effective self government and impose a systern of individual based 

rights. It would also encourage First Nation persons to go outside of custoin to settle 

disputes in formal courts ruled by non First Nations.'" In that assertion, they were 

correct. 

However, exmination of bot11 positions reveals that both had legitimate concerns and 

were justified in the constitutional positions which they took. In spite of the legitimacy 

of the arguments put forth by the Assembly of First Nations, it was imperative that the 

Native Women's Association of Canada remained firm that sema1 equality had to be 

paramount to self government. Autonomy could not be tmly legitimate unless equality 

was assured. First Nation women endured the traumatic effects of the Indian Act: 

differently than male members of First Nations. 

Thousmds of First Nation women had become displncsd members within the Caiiadian 

nation belonging neither to the dominant society nor their own societies. Those issues 

Iiad not been adequately addressed and women were weary and distrusthl of being asked 

24' Turpef. OR. Cit., p. 154. 



regain their rightful place within their societies and coiistitutionally ensure that no 

government would ever be able to take away that right. Sexual discrimination and its 

effects upon their nations was a painful result of the colonization process and the Native 

Women's Association of Canada was determincd to lessen the possibility of that 

discrimination occurring again in the fùture. 

Theresa Nahanee, prominent spokesperson for the Native Women's Association of 

Canada during the Charlottetown constitutional process, took ri feminist legal approach as 

she stated that much of the problems faced by First Nation woinen were because men had 

alrnost total contro1 of First Nation communities through band councils estnblished by the 

Indian Act and they were unwilling to relinquish any of their power. The Canadian 

Constitution, the institutions that are produced because of it, the interpretations and 

traditions of constitutional dialogue were established long ago by men to the exclusion of 

women. '" Times had cchanged, and if amendecl, the constitution must be made to 

accommodate women's concerns. 

Thus it is the final conclusion of this tliesis that the Native Women's Association of 

Canada was correct in their pursuit of equdity. 

242 TuIIy, OP. Cit., p. 2. 



The First Nations women's political struggle within Canada hüs been tremcndously 

cornplex and multi-dimensional. This made it iiiuch more difllcult for First Nation 

women to açcomplish tlieir gods. They struggled to recapture rights lost due to 

colonization and for the right to be heard when decisioiis were being made that would 

directly impact upon their lives. Unfortunately part of tliat struggle extended to their own 

Nations who were asserting their rights to self governnient and were unwilling to 

guarantee rnembership to disenfranchised women. 

The Charlottetown Accord was unsuccessful. The Canadian public voted against the 

proposed constitutional amendments and First Nations leaders were ~insuccessfùl in 

convincing their people the Accord would be a secure alternative to the status quo. The 

Native Women's Association of Canada asserted that they were the orgmization which 

represented Canadian First Nation woinen, and in particular those women displaced by 

discriminatory legislation. Their political position was extrernely fragile and unpopulu 

arnong many of tlieir own people and unsupported by the Canadian state. They hrid 

insurmountable odds to overcorne and sought out the only recourse available to tliem. 

They set out to protect aboriginal women's individual rights within a 'collective' political 

paradigm arming themselves with the Canadian Constitution iiiclusive of the individual 

protectionist 'Charter' and in so doing were successful in alerting al1 Canadians of the 

dilemma they face. 



women. They were successful in mending the wounds of the past with the Assenibly of 

First Nations and have gone on to work closely with them on contemporary issues of 

concern to al1 First Nations. Their position regrirding constitutional guarantees proved to 

be prophetic in iight of some of conteniporary problems facing First Nation women. The 

newly elected President, Marilyn Buffalo, Samson Cree Nation, has emphasized that 

poverty and discrimination are still serious problems for First Nations women and Band 

governments still attempt to limit membership in order to minimize the sharing of 

benefits to band members. Bill C-3 1 members are still blocked at the Band level in their 

attempts to regain their right to be meinbers of their home nations. If'women are to be 

true members of First Nations, it is now clear tliat they need to be eq~ial with the inen in 

tliose societies. Anything else would legitimize the errors of a painf~il past and that is 

unacceptable. 
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