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Abstract 

"Intimacy and Justice: The Role of Victim-Defendant Relationship in Criminal Justice 
Decision-Making" Ph-D. (2001), Myrna Faye Dawson, Department of Sociology, 
University of Toronto 

Do some types of violent offenders receive more lenient treatrnent in the criminal 

justice system because of the relationship they share or shared with their victims? Many 

people believe that the answer to this question is yes - defendants who victimize 

intimates are treated more leniently than other types of defendants in cases of violent 

crime. Despite this belief, however, the finciings of research to date have not allowed for 

any conclusive statement regarding the role of intimacy in law. Drawing fiom various 

perspectives, my research assesses whether and to what extent the relationship between 

the defendant and the victim affects criminal court outcornes and begins to explore 

commonly-held assumptions about intimacy and violent crime that may be relevant to 

criminal justice decision-making. 1 use the wide-sample/deep sarnple approach that 

requires two partially-overlapping, but distinct data sets to examine these issues. The 

wide sample of cases comprises the total population of homicides in Toronto, Ontario 

that were dealt with through the criminal justice system between 1974-1996. These data 

are examined to determine the extent to which various types of relationships, ranging 

dong a continuum of intirnacy, &ect legal outcomes. A deep sample of cases is selected 

fiom the wide sarnple and is used to determine how and why the relationship between a 

defendant and his/her victim may affect cnminal justice responses to violence. Results 

indicate that: (1) the association between intimacy and law varies by type of victim- 

defendant relationship and stage of the criminal process exarnined; (2) outcomes at earlier 

stages of the process have implications for outcomes at later stages; (3) intimacy does not 



always lead to more lenient treatment; (4) the lenient treatment of intimate violence has 

abated somewhat over t h e ;  (5)  when cases are matched according to legal criteria, 

defendants who killed sexuai intimates appeared to be treated more leniently than al1 

other types of defendants, and (6) judicial rationales for punishment appear to Vary by 

type of victim-defendant relationship. 1 discuss the theoretical and policy implications of 

these findings. 
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Chapter One 

The Social Construction of Intirnacy in Law: 

An Introduction 

1.1. Introduction 

Whether and how Iaw enters people's lives, and what the outcome of those legal 

encounters are, varies both at the rnacro Ievel - across time and space - and at the micro- 

level - across individuals and incidents. With regard to the latter, it has long been 

recognized that similar acts or behaviors may be reacted to differently depending on the 

characteristics of the people involved and the circumstances surroundhg the events. 

Since the late 1920s, social scientists and socio-iegd theonsts have attempted to locate 

the source of this legal variation in the social environment. With regard to criminal 

offenses, a number of legal and extra-legal factors have since been identified as important 

deteminants of criminal justice decision-making. 

One dimension of the social environment that has been theorized to predict legal 

behavior is social morphology or the patterns of interpersonal association and connection 

that exist between people (Black, 1976; Horwitz, 1990). More specifically, relational 

distance or the degree to which people participate in one another's lives has traditionally 

been considered a major explanatory variable in the prediction of legal outcomes. 

Typically, socio-legd theorists have assumed that law varies inversely with relational 

distance. For example, Black (1976) argues that "law is most likely to becorne involved, 

to proceed aggressively, and to be penal in style when the parties are strangers; it is least 

likely to become involved and most likely to be lenient and conciliatory when they are 

intirnates" (p.40). 



In the last several decades, however, the social construction of interpersonal 

relationships in law has undergone and continues to experience fundamental changes. For 

example, family violence - historically perceived as 'privatc' violence not appropriate for 

legal intervention - has increasingly been labeled as deviant and, more recently, as 

criminal. At one time, our pend laws made no mention of the relationship between a 

victirn and a defendant and the meaning of this relationship in the criminal process (Grant 

et al., 1998). Today, however, the sentencing principles in the Canadian Criminal Code 

stipulate that the relationships offenders have (or had) with their victims may act as an 

aggravzting factor in determining the punishment for their crime(s). Therefore, 

significant changes have occurred in the legal treatrnent of interpersonal violence and, 

more specificdly, with regard to the role of intimacy in law. As a result, the comrnon 

assumption that intimacy means less law may be too sirnplistic for contemporary 

societies. For example, in the case of homicide, one Ontario judge stated: 

The nature of the relationship between the accused and the deceased in cases of 
unlawful homicide, as well as the context in which such unlawfid homicide is set, may 
appear as an aggravating or rnitigating factor according to the circumstances. In no case 
does it excuse or justi@. It may explain, hence, mitigate. It may also aggravate. ([1992] 
0.J- No. 2716) 

Despite the changing perceptions of intimacy in law, many argue that crimes 

between intimates will continue to be treated more leniently than crimes between victims 

and defendants who shxe more distant relationships (Black, 1976, 1993). Moreover, 

there is a concern that traditional ideological rationales continue to operate withiil our 

criminal justice system that result in the senousness of certain types of violence being 

downplayed on a regular basis (Rapaporî, 199 1, 1994). This is a particular concern 

because often those crimes being downplayed are perceived by some to be as serious or 



more serious than other types of violence that attract harsher legal responses. Moreover, 

many remain skeptical about the willingness of legal actors to senously address the 

problem of intimate violence despite the number of legislative and policy changes that 

have been implemented in recent years (Fineman, 1994). More specifically, these 

skeptics are concemed that assurnptions about the context surrounding crimes between 

inthnates or assumptions about the nature of intimate relationships rnay more often 

explain and mitigate violence when judges impose punishments for these crimes. 

In light of these concems, then, the central objective of this study is to M e r  o u  

understanding of whether the relationship between a defendant and hisher victim may 

affect criminal justice outcomes in cases of violent crime and, if so, why. Below, 1 

discuss briefly the broad theoretical fiamework within which we may understand the 

association between intimacy and law, describe the present study and identie the 

potential contributions of this study to existing research on relational distance and the 

law. 

1.2. Perspectives on Relational Distance and the Law 

Frorn a sociological standpoint, deviant or criminal behavior can be defined as 

conduct that is generaliy thought to require the attention of social control agencies - that 

is, conduct about ''which something should be done." (Erickson, 1964: 11). Deviance is 

r,ot a property inherent in certain forms of behavior; rather it is a property conferred upon 

specific behaviors by the audience which directly or indirecily uiitnesses them. With 

regard to forma1 systems of social control, the legal process adheres to a system of rules 

andor noms, however, it also relies on broad generalizations about groups or classes of 



things and people (Fineman, 1994). On the individual case level, for example, law is a 

process of classification whereby criminal justice officials make decisions using 

analogies m d  distinctions based on precedent. This classification process, then, involves 

assessments of similarity and difference and, as a resuit, it is no surprise that Iegal 

officials rnay incorporate dominant stereotypes in their decision-making processes. 

Stereotypical conceptions of particular individuals and objects are prevalent in al1 

aspects of social life. However, a growing body of empiricd research suggests that the 

use of stereotypes by crimirial justice officials has a major impact on the nature of case 

dispositions. More specifically, particular characteristics of an offense may Iead to 

expectations about the nature of that offence and the individuals involved based on 

cornrnon stereotypes associated with certain characteristics. These expectations, in tum, 

not only shape public attitudes and behavior toward deviants, but also help identiQ the 

individuals who are to be defined deviant- As a result, some defendants are treated more 

leniently than others because they or their crimes do not adhere to the stereotype of 

deviant behavior or criminal offenses that warrant severe legal reactions. In short, 

comrnonly-held assurnptions about types of crimes and crimùials may prompt criminal 

justice officials to focus on some offenses and offenders more than others. The 

application or use of stereotypes within this environment, then, may have a greater 

impact on individuals than in any other sphere of their social Iives. 

The relationship between a defendant and hisher victirn is one characteristic that 

ofien generates stereotypical images about crimuid incidents and, in particular, violent 

crime. Assumptions about how a violent incident occurred, the victim's culpability, and 

presence of intent on the part of the defendant are often inferred by others on the ba i s  of 



the relationship between the p h e s  involved. Similar assumptions may operate within the 

criminal justice system when legal actors confront crimes that occur between intimates or 

between strangers. For exarnple, violence between intimates is often assumed to involve 

strong emotions such as desperation or rage because of the intensity of intimate 

relationships and the accornpanying interactions. The presence of strong emotion often 

decreases a defendant's culpability in law, thus, leading to more lenient punishment for 

hisher crime(s). In contrast, violent crime between strangers or non-intimates are more 

often presumed to occur in the context of violence committed for gain and that increases 

the offender's culpability and, consequently, the severity of punishment. Similarly, while 

images of provocation rnay occasionally be invoked in cases that involve strangers, 

crimes between intimates are more often perceived to involve some degree of victim 

responsibility. Within the criniinal process, victim provocation generally mitigates a 

defendant's culpability, leading to more lenient treatment. Ln summary, underlying 

assumptions or stereotypes about intimate violence (e.g. the presence of rage or victirn 

provocation) may explain varying criminal justice responses to these types of crimes. 

Despite the traditional belief that more inthacy means less law, however, the 

findings of research to date do not allow for any definitive statement regarding the extent 

to which victim-defendant relationship affects criminal justice decision-making. For 

example, some studies have found that crimes between people close in relational distance 

are consistently treated more leniently in the criminal justice system (e-g. Erez and 

Tontodonato, 1990). Other work demonstrates that more ienient treatment occurs only at 

particular decision-making stages and only for some types of violent crime (e-g. Spohn, 

1997). Still others argue that once other factors are considered, the relationship between a 



defendant and his victim has little or no impact on criminal justice outcomes (e-g. 

Albonetti, 199 1). 

In addition, while some research has examined the presence of stereotypes about 

intimacy in law (Miethe, 1987), there is little understanding as to why the type of 

relationship between a defendant and hisher victirn may ai3ect outcomes in cases of 

interpersonal violence or the role played by stereotypical conceptions of violent crime. 

For the most part, violence in the context of emotionally-charged intimate relationships is 

assurned to be understood on the basis of the relationship itself. Thus, little work has 

empirically and theoretically examined what it is about particular types of relationships, 

intimate or othenvise, that may result in more lenient or more severe formal (and 

informal) responses to violence. In particular, little is known about how the association 

between intimacy and law may be contextualized by the gendered nature of relationships 

in interpersonal violence. That is, crime between intimates are typically inter-sexual 

whereas crimes between those victims and defendants who share more distant 

relationships are not. Furthemore, despite fùndarnental changes in the social construction 

of intimacy in law, empirical research has yet to systematically assess whether these 

prescriptive changes have translated into actual practices of criminal justice officiais. 1 

discuss these two issues bnefly below. 

Disentangling gender and intimacy in the Zaw 

In crimes of interpersonai violence, the relationship between a crime victim and 

an offender is often intricately linked with the gender of the individuals involved. For 

example, fernales primarily victirnize and are victimized by farnily mernbers, especially 



male intimate partners, whereas males more ofien victirnize and are victimized by other 

males, strangers or otherwise (Reiss and Roth, 1993; Brome and Williams, 1989; Palmer 

and Humphrey, 1982; Messner and TardiE, 1985; Wolfgang, 1958). Moreover, gender 

may also be correlated with criminal justice outcornes in violent crime. That is, some 

research demonstrates that female defendants are treated more leniently than male 

defendants by criminal justice officiais, particularly when responding to violent crime 

(see reviews in Bickie and Peterson, 199 1 ; Daly and Bordt, 1995; Steffensmeier et al,, 

1993). One reason for this is that important motivationai and situational differences exist 

in men's and women's involvement in interpersonal violence that have implications for 

legal responses to such crimes (Gartner et al, 1999; Silverman and Kennedy, 1887). 

Despite this, few studies have identified or examined how the association between 

relational distance and law may Vary by the gender combination of the victirn and the 

defendant. Isolating the distinctive effects of the victim-defendant relationship requires 

that the gender of both the defendant and the victim be taken into account (see also 

Felson, 1999). 

The rote of intimacy over rime 

Historically, disputes among people who shared close reIationships were ofien 

handled informally so as to promote reconciliation and restore harmony to farnilies and 

cornmunities (Black, 1976). More formal mechanisms for resolving disputes were used 

by people who shared more distant relationships and whose future interactions were 

expected to be minimal. In more contemporary societies, however, rnechanisms for 

resolving disputes informally have gradually deteriorated or have become less attractive 



to those who traditionally used them. As a result, interpersonal disputes are increasingly 

being dealt with through legal channels for al1 types of disputants, including both 

intimates and non-intimates. For example, as noted above, familial disputes are 

increasingly being recognized as a senous social problern requiring formal intervention. 

That is, today, violence in the home is a concern that has taken hold in m e  shifting 

moods of the commtinïty" (Erikson, 1964). 

Historically, the family as a social institution represented the formai and 

institutionalized manifestation of 'domesticity' (Duggan et al. 1999; Gillis, 1986) and 

condoned sexual intimacy (Fineman, 1994). Recent and widespread challenges to this 

cultural monopoly began to question the traditional view of the family as a 'safe haven' 

and increasingly drew attention to the extent of violence that occurred between farnily 

members. More specifically, during the early 1970s, in Canada and other Western 

countries, political activism by femùlist organizations began to make visible how 

physical force was used as a means of intimidation or coercion within the family, 

elevating it to prominence as a serious social issue. This, coupled with a concern about 

the subsequent harm to women and children, intensified awareness to the point that 

violence in the home, previously often informally condoned because it was a 'private' 

matter, became defined in a social context as 'deviant' and brought out into the public 

domain. 

In the past 30 years, then, there has been an enormous growth in the amount of 

public and professional attention directed at violence within the farnily, and more 

particularly, at violence against women. Within the criminal justice system itself, 

legislative and policy changes have been implemented in an attempt to respond more 



adequately to the problem. Despite these changes, some research has demonstrated that 

relational distance remains an important predictor of legal responses to interpersonal 

violence (e.g. Gottfkedson and Gotükedson, 1988). No study, however, has examined the 

effect of victim-defendant relationship on criminal justice decision-making over time. 

1.3. The Present Study 

The present study examines whether the relationship between a defendant and 

hisher victim affects crimind justice decision-making and, if so, why. 1 use a 

methodological approach that incorporates the strenagh of statistical methods as weil as 

the crucial detail inherent in case-based analyses to achieve a better understanding of the 

complex system of decision-making îhat exists within the criminal process and the role of 

victim-defendant relationship in that process. This approach is referred to as  the 'wide 

sample/deep sample' approach and it requires two distinct, but overlapping, data sets. 

First, 1 use the total population of Toronto homicides ficorn 1974 to 1996 that were 

resolved through the courts to determine whether there are statistically significant 

differences in the treatrnent of defendants depending upon the relationship that they 

shared with their victims. 

Following the statistical analyses of the total sample, 1 select pairs of defendants 

who differ in the relationships that they shared with their victims, but are similar dong 

various legal and extra-legal dimensions, including statutory charges and convictions. For 

each pair, 1 collect additional information on a variety of variables to provide the 

necessary detail for a more in-depth, cased-based analysis of the association between 

victim-defendant relationship and criminal court outcomes. Moreover, 1 qualitatively 



examine a sample of sentenchg transcripts to explore how htimacy might be linked to 

judicial concems at the sentencing stage. Therefore, in addition to quantitatively 

assessing the association between type of relationship and court outcomes, I am able to 

address the theoretical question of why victim-defendant relationship rnay influence legal 

decision-making. 

Three questions are central to my investigation. First, to what extent does victim- 

defendant relationship affect criminal justice responses to violence? Second, do the 

effects of victh-defendant relationship on criminal justice outcomes vary by gender of 

the defendant, gender of the victim, or the year in which the case was resolved? Third, 

why might victim-defendant relationship affect criminal justice outcomes in cases of 

violent crime? 

My analyses builds on previous research in this area in several ways. First, 1 

conceputalize victirn-defendant relationship dong a continuum of relational distance. At 

one end, representing those closest in relational distance are sexual intimates and, at the 

other end, representing the most distant relationships, are strangers. Thus, my study 

moves beyond the traditional comparison of intimate and stranger categones, focusing on 

more refined distinctions among relationship types. Second, 1 use a multivariate analytic 

h e w o r k  that is able to disentangle the effects of gender and intimacy on criminal 

justice decision-making and consider a number of other factors that may be associated 

both with relational distance and legal outcomes. Third, because intirnate relationships 

and attitudes toward intimacy have undergone fimdamentai changes in recent decades, 1 

assess the effect of intimacy on law over a period of 23 years, beginning in the early 

1 9 7 0 ~ ~  a period of increasing public awareness of intimate or family violence as a senous 



social problem. Fourth, I identie various common assumptions or stereotypes about 

intimacy and violence and explore the role these may play in criminal justice decision- 

making- Finally, in response to research that has highlighted how the criminal process is 

comprised of a sequence of decision-making stages, I consider various criminal justice 

outcomes, examinhg the effect of early decisions on the association between victim- 

defendant relationship and later court outcomes. 

1.4. Description of Chapters 

The association between intimacy and law will be descnbed over the next eight 

chapters. In this chapter, 1 discussed briefly the emerging concern about the role of 

intimacy in law and, more specifically, the belief that crimes among people in close 

relationships continue to be treated more leniently than crimes between those who share 

more distant reiationships. In Chapter 2,I review in more detail relevant research on the 

association between victim-defendant relationship and criminal justice decision-making; 

outline various perspectives on why the degree of intirnacy that exists between 

defendants and victims may be associated with legal responses to violent crime; and 

present the general and specific hypotheses to be tested in this study. In Chapter 3, I 

begin by describing the advantages of using the wide sample/deep sample approach in 

criminal justice research. Next, I describe the separate, but overlapping samples used to 

both quantitatively and qualitatively examine the association between victim-defendant 

relationship and criminal justice decision-making, and I ouiline the various ways that 

victim-defendant relationship is conceptualized. 1 also describe the control variables that 



are ïncluded in each mode1 and conclude with a description of the analytic techniques 

used. 

The quantitative research results using the wide sample data are presented in 

Chapters 4 through 6.1 provide a broad picture of the role played by the relationship 

between a defendant and hislher victim in Chapter 4 by using a five-category victim- 

defendant relationship variable that compares legal responses to violent crime, controlling 

for other relevant factors. This dlows for a preliminary investigation of the extent to 

which varying degrees of iotimacy, that range dong a continuum of relational distance, 

may affect crirriinal justice decision-making. At one end of the continuum are those 

relationships that involve fkequent and often intense interactions while, at the other end, 

little or no interaction has occurred between the victim and the defendant pnor to the 

violent incident. 

In Chapter 5,1 use a reduced wide sample to determine if violence that occurs 

arnong intimate partners is treated distinctly different fiom violence that occurs arnong a 

larger group of defendants - those who killed victims with whom they shared other non- 

sexuai relationships. Here, 1 begin to assess how earlier decisions affect later criminal 

justice outcornes and how gender and tirne might condition the association between 

intimacy and law. In the fmal quantitative chapter (Chapter 6), I recognize that intimate 

partner relationships differ on a number of dimensions that may be important in explaining 

variations in formal reactions to such crimes. Here 1 use the concepts of relationship status 

and reiationship state to differentiate among types of intirnate partner relationships. 

Relationship status captures whether defendants were legally married, living common-law 



or dating their victims. Relationship state measures whether defendants were estranged 

fiom or still involved with the victim at the time of the crime. 

In Part II of my study, I qualitatively assess the deep sample of cases to determine 

if and why punishment disparïty may exist. In Chapter 7' I begin to examine in more detail 

the context surrounding violent offenses, comparing pairs of cases in which the defendants 

had the same statutory charges and convictions to detennine if the offenses were similar 

and, furthemore, to assess whether the subsequent punishrnents imposed reflected the 

differences or similarities in offenses. In Chapter 8,1 identie and explore some of the 

judicial concerns that may be associated with victim-defendant relationship at the 

sentencing stage of the criminal process. To do so, 1 use a small sample of sentencing 

decisions to explore how judges talk about relationships between victims and defendants 

and whether their sentencing rationales differ by type of relationship. 

In Chapter 9 , I  provide a summary and discussion of the central research issues, 

the main findings and their implications. 1 begin by recapping the central research 

questions that guided this study. Following this, the chapter describes the main findings of 

iny study. This includes a description of the effects of a variety of victim-defendant 

relationship types on various decision-making stages in the criminal process. En particular, 

it summarizes findings about the effect o f  sexual intimacy on law; how gender and time 

condition this association; and, finally, how different types of intimate partner 

relationships are treated in the criiliinal process. To M e r  understand why victim- 

defendant relationship may affect criminai justice decision-making, findings about the raie 

of commonsense assumptions are discussed in relation to the qualitative analysis of crime 

narratives and sentencing hluiscrïpts. This chapter continues by describing the theoretical 



and methodological implications of this research. 1 conclude with a discussion of the 

immediate policy issues as well as a discussion of the limitations of this study and 

directions for future research. 



Chapter Two 

Victim-Defendant Relationship and Criminal Justice Decision-Makine, 

2.1. Introduction 

This study furthers o w  understanding of the extent to which and why the 

relationship between a defendant and hisher victim may af5ect criminal justice outcomes 

in cases of homicide and other violent crime. 1 do this by exarnining models of 

sanctionhg that (1) include refined distinctions among categories of victim-defendant 

relationship, particularly among intimate partners; and (2) consider whether the effects of 

victim-defendant relationship on legal outcomes are conditioned by the gender of the 

defendant, gender of the victim and the tirne period in which the case was resolved. In 

addition, 1 systematically test hypotheses about the way in which stereotypes or 

assumptions about intirnate and non-intimate violence may influence crirninal justice 

decision-making . 

In the first section of this chapte- 1 summarize research that has exarnined 

whether the relationship between a defendant and hisher victim shapes the allocation of 

criminal sanctions in cases of violent crime. The second section identifies various 

perspectives that offer explanations for the association between victim-defendant 

relationship and criminal court outcornes. These perspectives are not necessarily rnutually 

exclusive; rather they are linked by common underlying assumptions about intirnacy and 

violent crime that may be used by crirninal justice officiais in the routine processing of 

crime. Drawhg fkom these perspectives, the third section outlines why one would expect 

the association between victim-defendant relationship and criminal justice outcomes to 

Vary by the gender of the defendant, the gender of the victim, and the year in which the 



case entered the criminal justice system. The fmal section outlines how my snidy builds 

on previous research in this area and summarizes the research questions that fiame my 

study, reviewing the general and specific hypotheses to be tested. 

2.2. Does victim-defendant relationship matter? 

The social and legal construction of intimacy has obvious relevance to the 

behavior of law. Research has shown that over time and across cultures more intimacy, 

generally, means less law (see reviews, Black, 1976; Gotdtedson & Gotdiedson, 1988; 

Horwitz, 1990). In contemporary societies, this means that criminal court outcomes 

appear to be more lenient in cases where the accused knew hisher victim or where they 

had an intimate relationship compared to cases that involve victims and defendants who 

share more distant relationships or who had no previous interactions. However, evidence 

of the association between victim-defendant relationship and cout  outcornes may Vary 

depending on: (1) the type of analysis conducted; (2) the type of crime examined; and, 

finally, (3) the stage of the criminal process focused upon. 1 discuss each of these issues 

below. 

Bivariate versus mullivariate analyses 

Findings from studies using bivariate analyses have consistently found that 

victirn-defendant reiationship is associated with criminal court outcomes. That is, 

violence between intimates is treated more leniently by criminal justice officiais than 

violence that occurs between strangers (Ferraro and Boychuk, 1992; Hiclunan, 1995; 

Lundsgaarde, 1977; Palmer, 1999; Rapaport, 1994; Vera Institute, 1977). However, the 



effect of the relationship between a defendant and his/her victim on legal outcomes is less 

clear in multivariate analyses that enable researchers to control for the effects of other 

legd and extra-legal factors on criminal justice decision-making. Some of this 

multivariate research codirms hd ings  fiom bivariate analyses, demonstrating that 

defendants who victimize people known to them or with whom they are intimate are 

generally treated more leniently withiri the criminai justice process (e-g. Horney and 

Spohn, 1996; Erez and Tontodonato, 1990, Miethe, 1987; Spohn, 1997; Williams, 1976) 

In contrast, other studies have found no association between victim-defendant 

relationship and the allocation of criminal sanctions (e-g. Albonetti, 199 1 ; Simon, 19960; 

Myers, 1 979a; Myers, 1 979b). 

Type of violent crime examined 

The role of victim-defendant relationship in deterrnining Iegal outcornes may aiso 

v a q  for personal and propem crimes, generdly, or within the category of violent crime, 

by type of violence examined. For example, in dnig and property offenses, victim- 

defendant relationship was found to be essentially a non-issue at sentencing hearings 

(Steffensmeier et al., 1998). Moreover, the type of relationship was found to have Little 

influence in decisions about bail and requirement of financial bond for non-violent 

offenses (Herzberger and Channels, 1993). In contrast, for violent offenses, some 

research has shown that the relationship between a defendant and hisher victim is a 

salient factor as noted above. However, the role of relationship type varies depending on 

the type of violence examined. That is, when analyses are conducted separately for 



difTerent types of violent crime, the association between victirn-defendant relationship 

and Iegal outcomes is more cornplex. 

For example, Williams (1 976) demonstrated that a defendant charged with 

aggravated assadt against a spouse was less likely to be prosecuted for his/her crime than 

other types of defendants. This association did not hold, however, across otller types of 

crimes including misdemeanor assaults, forcible sexual offenses, robbery or homicide. 

That is, cases involving spouses were no more likely to be dropped than those involving 

other victim-defendant relationships for these offenses. In another study, differentiai legal 

treatment was found to be greater among rape cases than for other violent crimes 

(Miethe, 1987). For example, rapists known to their victims were treated with greater 

leniency than their stranger counterparts. T'us, the effect of victim-defendant relationship 

on court outcomes appears to be crime-specific. 

Stage of criminal justice process examined 

The importance of victim-defendant relationship in determining criminal court 

outcornes rnay also vary by stage of the criminai justice system. That is, specific 

categories of victim-defendant relationship may be associated with more lenient 

treatrnen: at one stage of the criminal justice process, but not at other stages. For 

example, defendants who victirnize intimates may more ofien resolve their cases through 

plea bargains than those who victimize strangers. However, there may be little difference 

in the rate at which intimate and non-intunate defendants are found guib at trial. 

Some research, examining several decision points in the disposition process, has 

s h o w  that intimates are treated more leniently than non-intimates. This work has 



demonstrated that defendants who victimize intimates are: (1) more likely to have their 

cases dismissed at the initial screening stage (Miethe, 1987); (2) more likely to have their 

cases dismissed at the pre-trial dismissal stage (Miethe, 1987; Spohn, 1997); (3) less 

likely to be found guilty at trial (Myers, 1980); (4) less likely to be sentenced to prison 

(Erez and Tontodonato, 1990; Spohq 1997); and, finally, (5) when impnsonment is 

imposed, intimates are likely to receive lighter sentences (Erez and Tontodonato, 1990; 

Simon, 1 996; Spohn, 1997). Other research, however, fhds that there are no differences 

in how cases involving intimates and non-intimates are treated at various stages of the 

cnrninal process. This research demonstrates a lack of bias toward intirnate violence at 

the following decision-making points: (1) the pretrial dismissal stage (Myers, 1980); (2) 

the charging stage (Myers, 1980; Adams, 1983); (3) the plea bargaining stage (Myers and 

Hagan, 1979; Myers, 1 98 1); (4) the conviction stage (Myers, 1979); and, finally (5) the 

sentencing stage (Miethe, 1987; Myers, 1979; Myers, f 980; Albonetti, 199 1; Simon, 

1996). 

FinalIy, one study showed that in cases of violent crime that proceeded to trial, the 

role played by the victim-defendant relationship depended on whether it was a bench or 

jury trial (Myers, 198 1). That is, judges were less likely to convict if the case involved 

strangers while juries were more Iikely to convict in such cases. It bas also been 

demonstrated that, at various pre-sentencing stages, defendants who victimize intimates 

may be treated more severely than those who victirnize non-intimates. That is, defendants 

who victimized intirnates were found to be charged with and convicted of more serious 

offenses (Simon, 2996a). These same offenders, however, were likely to receive lighter 

prison sentences than those who victimized strangers. 



On the balance, then, the fmdings to date do not allow for any definitive statement 

regarding the extent to which the relationship between a defendant and hisher victirn 

may affect criminal justice outcomes. Moreover, few studies have focused exclusiveiy on 

victim-defendant relationship as the key variable of interest (see exceptions Miethe, 

1987; Simon, 1996% 1996b). The majority of studies have incorporated relationship type 

as a control in examinations of other variables that may influence the criminal processing 

of defendants or have included relationship type arnong a number of factors that are 

considered. There has also been a tendency in this research to use a dichotomous mesure 

of victim-defendant relationship that precludes exarnining potentially important, within- 

group variations (e-g. familial or intimate partner categories). ' Finally, while various 

cornmonsense assumptions exist about htimacy and violent crZrne, little theoretical work 

has examined whether and how these assumptions may be associated with disparate 

treatrnent uithin the criminal justice system (see exception, Miethe, 1987). 

In the next section, 1 outline a number of perspectives that have been used to 

explain the more lenient treatment of violence between intimates by criminal justice 

actors. Thsse perspectives highlight the pivotal role that victim-defendant relationship is 

presumed to play in the criminal process and why one may also expect differential legal 

treatrnent to exist within broader categories of victim-defendant relationship (e-g. 

intimate partner relationships). 

2.3. Why should victim-defendant relationship matter? 

Current perspectives in the sociology of law and deviance provide strong 

theoretical justification for expecting the relationship between a defendant and his/her 



victim to affect criminai justice decisions. These perspectives draw attention to the use of 

screening devices as important instruments of social control that take into account many 

factors that are not directly related to the deviant act itself. For example, criminal court 

personnel rnay hold certain values md expectations that are shaped by the ascnbed and 

achieved status of defendants and victirns (Becker, 1963; Erikson, 1964; Kitsuse and 

Cicourel, 1963; Sudnow, 1965; Rubington and Weinberg, 1978; Schur, 1971 ; Swigert 

and Farrell, 1 977; Emerson, 1 983 ; Black, 1 976; Horwitz, 1 990). These characteristics 

may include the defendant's social class, prior criminal history, and a variety of other 

concems that "take hold in the shifting moods of the community" (Erikson, 1964: 11). As 

a result, particular characteristics rnay lead to expectations about the nature of an offence 

and the individuals involved in that offence based on stereotypes associated with those 

characteristics. These expectations, in turn, not only shape public attitudes and behavior 

toward deviants, but also help identie the individuals who are to be defined deviant 

(Farrell and Swigert, 1986). As a result, some defendants are able to evade criminal 

sanctions or, at the very least, they are subject to more Ienient legal treatment than other 

types of defendants because they or their crimes do not adhere to the stereotype of 

deviant behavior that warrants severe legal reactions. In other words, legal agents may 

rely on 'commonsense assumptions' about crime and criminals that lead them to focus on 

some offenses and offenders more than others. 

The victirn-defendant relationship is one characteristic that generates stereotypical 

images about the defendant and his/her victim in cases of interpersonal violence. The 

type of relationship may elicit one or more 'crime scripts' about the violent incident that 

lead to more lenient beatrnent of particular defendants (Miethe, 1987). Below, 1 outline a 



nurnber of perspectives that attempt to explain the effect of victim-defendant relationship 

on criminal justice outcomes. Each highlights and, subsequently, relies upon one or more 

of the stereotypes associated with victirn-defendant relationship in attempting to elucidate 

why intimacy may attract less Law in cases of interpersonal violence. 1 organize the 

perspectives around three 'focal concerns' emphasized by judges and other criminal 

justice decision-makers when responding to deviant behavior: defendant culpability or 

blameworthiness, public protection, and the practicd constraints of the criminal justice 

process (see more detailed discussion of focal concerns in Steffensmeier et al., 1993, 

1998). 

In the next several sections, 1 describe these focal concerns and discuss the 

various perspectives that relate to each. Each perspective is couched withui a particular 

focal concem, however, a perspective may be applicable to more than one concem. While 

there is agreement among these perspectives as to why victim-defendant relationship may 

affect criminal justice outcomes, each is sufficiently distinct to justi@ a separate 

discussion. The expectations or predictions 1 derive fi-om these perspectives are tested in 

this study. The general hypothesis of this section is: violence that occurs between 

defendants and victims who are close in relational distance is treated more leniently 

because of the stereotypical assurnptions surrounding intirnate violence that are adhered 

to by criminal justice officiais. 1 conclude this section with a brief discussion of the nul1 

hypothesis that includes an artifactual account of the associztion between victim- 

defendant relationship and legai outcomes (see Table 2.1 for a s u m m q  of the 

perspectives discussed below). 



Table 2.1: Focal Concerns of Criminal Justice Actors and Related Perspectives Explaining Why Victim-Defendant 
Relationship Affects Court Outcornes 
Gencral Hypothesis: Violence thaf occuia between dcfindants and victims who are close il? relational distunce are traeated ]noir 

Focal Concern 

Offender 
Culpability 

Community 
Protection 

#1 Mitigafing Emotions: Intiinate violence may be treated more leniently because such acts are perceived to be 
motivated by strong emotions criminal justice official believe reduce the relative culpability of the defendant . 

#2 W i m  Pur!iciyrrtion: htiiiiate violence may be treated more leniently because such acts are assumed to involve 
some degree of victim involvernent which is perceived by crirninal justice officials to niitigate the defeiidant's 
culpability for Iiisllier crime. 

#3 Deterring Futztre Crirne: Intiniate violence may be treated more leniently because such defendants are believe to 
be beyond the deterrent message of criminal law. 

#4 Future Dangerousness: Intimate violence may be treated more leniently because criminal justice officials believe 
such offenders to pose little future dangerousness to the public at large. 

#5 Public Versus Private Crime: lntimate violence may be treated more leniently because these crimes are assumed 
to be more private acts and, thus, are perceived to pose little threat to maintenance of the social order. 

#6 Horizonla1 Versus Upward Crime: Intimate violence rnay be treated more lenieiitly because victims and 
defendants in these cases ofien share similar social ranks and, thus, are not perceived to pose a threat to the 
maintenance of the social order, 



Table 2.1: Focal Concerns of Criminal Justice Actors and Related Perspectives Explaining Why Victim-Defendant 
Relationship Affects Court Outcornes (cont'd) 

#8 Inforrnal Versus Formal Controls: lntimate violence may be treated more leniently because criminal justice 
officials perceive informa1 controls to be more available in such disputes and because there is an inverse relationship 
between inforinal and fornial controls, the latter should be less visible. 

Practicnlity 

#9 Legacy of Patriarchal Noms: Iiitimate violence may be treated more leniently because of the legacy of 
patriarchal legal doctrines that reflect the belief that intimate violence is inappropriate for legal intervention. 

#7 Frequency leads to Normalcy: lntimate violence niay be treated more leniently because these cases are 
encountered more frequently by the courts, leading to their classification as 'normal' incidents that are 'less serious,' 
allowing for more expedient processing of these cases. 

1 #IO Preserving Fmilial/lntiriiate Units: Intirnate violence is treated more leniently because criminal justice officials 
1 believe they are preventing furtlier disruption of iiitimate or familial relationsliips. - 

Nul1 Hypothesis: There is no ussociation between victim-offender relationship and criminul colcri outcoines once other legal 
and extra-leaal factors that affict criminal justice decision-making are taken in10 account, 



Focal Concem 1: Defendant Blarneworthiness 

The first focal concem emphasizes that the severity of punishment should 

increase according to the degree of defendant culpability. This focal concem is usually 

associated with the retnbutive philosophy of punishment. Research generally shows that 

offense seriousness, measured in terms of the culpability of the defendant and the harm 

caused by hisher offense, is the most significant factor in sentencing (e-g. Gottfiedson 

and Gottfredson, 1988; Huang et al., 1996). Other factors that influence criminal justice 

actors' views of defendant blarneworthiness are biographical factors such as prior 

criminal history (which increases perceptions of blameworthiness); prior victimization of 

the defendant at the hands of others (which tends to mitigate perceived blameworthiness); 

and the centrality of the defendant's role in the crime (e-g. leader? organizer, or follower). 

Below, 1 outline two perspectives that descnbe how stereotypes about the relationship 

between a defendant and hisher victim may be linked to perceptions of defendant 

blarneworthiness that, in turn, may lead to more lenient treatment of intimate violence. 

Perspective # I  : Mitigating Emo tions 

One explanation for the association between intimacy and law draws fiom the 

theory of relative culpability inherent in the law of homicide and relies on the distinction 

between 'hot-blooded' and 'cold-blooded' crimes. Briefly, killing out of anger or some 

other strong emotion tends to decreasz the degree of moral and legal blarneworthiness 

attributed to the defendant and, consequently, reduces the degree of offense seriousness 

assigned to the defendant's crime (Rapaport, 1994). The rationale for this practice 

recognizes that strong ernotion can undermine or destroy a defendant's rational capacity 



to deliberate and plan his or her actions. In such situations, the passion or emotion and the 

circumstances that incite that passion reduce the defendant's agency and self-restraint. 

Thus, when anger causes a defendant to lose control of his or her actions, the degree of 

moral culpabiiity is reduced. The mitigating emotions' perspective argues, then, that 

calculated and unprovoked violent acts are perceived in law to be more reprehensible 

than violent acts that mise due to anger or loss of emotional control. 

In the past several decades, various crimiDa1 typologies have been developed that 

distinguish between types of violent crime and, in partic.uk, homicide. For example, 

violent behavior has been frequently classified as instrumental (cold-blooded) or 

expressive (hot-blooded). Instrumentai violent acts are events in which offenders seek to 

improve their position through some rational calculation or plan that involves mînimizing 

risk, increasing gain or both. Robbery is often cited as an example of an instrumental 

crime. In contrast, violent behavior that is expressive (or impulsive) is perceived to lack 

rational consideration, sternrning instead fiom 'character contests' (Luckenbill, 1977), a 

desire to retaliate or seek revenge (Telson, 1978), or expressions of 'righteous slaughter,' 

in the case of homicide (Katz, 1988). 

Violence among intimates is typically perceived to be the archetype of anger- 

driven or expressive crime because of the intensity of intimate relationships and the 

accompanying interactions (Messner and Tardiff, 1985; Sampson, 1987; Parker and 

Smith, 1979; Smith and Parker, 1 980; Loftin, 1986; Maxfîeld, 1 989; Rojek and Williams, 

1993). In contrast, killings that occur among strangers or non-intimates are more ofien 

presurned to have an instrumental character because many of them are perceived to occur 

in the context of violence committed for gain (Block, 198 1; Riedel, 1987; Rojek and 



Williams, 1993). For example, robbery homicide is more likely to occur among strangers 

(Riedel, 1987; Cook, 1987. 1988). Some researchers have begun to question the tendency 

to associate specific relationship types with particular violent typologies (Polk and 

Ranson, 199 1 ; Felson and Messner, 1996; Miethe and Drass, 1 998). Nevertheless, 

expressive violence continues to be associated with intimate relationships and 

instrumental violence continues to be associated with more distant victim-defendant 

relationships. 

In summary, the insû-umentaI/expressive distinction often pardlels differences 

between planned bremeditated) and spontaneous ('heat of passion') offenses. Moreover, 

the instrumentdexpressive dichotomy continues to be perceived as synonymous with the 

strangedintimate distinction by researchers and crirninal justice actors. Therefore, 

because calculated and unprovoked acts are more reprehensible in law than spontaneous 

acts and instrumental violence is believed to occur most often among strangers, these 

defendants will be treated more seriously than other types of defendants (Le. intimates). 

The mitigating emotions' perspective, then, leads to the expectation that criminai justice 

responses to violent crime arnong intunates will be less severe than among non-intimates. 

Perspective #2: Victim Participation 

A second explanation related to defendants' blarneworthiness emphasizes the 

influence of the victim's role in the incident. That is, judgements about victirn 

participation in violent incidents have been shown to significantly affect decisions about 

charge reductions, dismissals and sentences (see Miethe, 1985; Williams, 1976; 

Wolfgang, 1957, 1958). Moreover, juries and, to a lesser extent, judges have been found 



to take into account in their deliberations the conû-ibutory actions of the victim in the 

incident O(alven and Zeisel, 1971). The victim participation mode1 argues, then, that 

criminal justice responses to interpersonal violence will be more lenient when there is 

some degree of victirn participation. In short, when the victim is perceived to be parîially 

responsible for the violent incident, the culpability of the offender is mitigated. 

Victim participation can be viewed both in the narrow and the broad sense. In the 

narrow sense, the term 'victirn precipitation' (Wolfgang, 1958) is applied to those violent 

acts in which the victim makes a direct, positive contribution to hisher own 

victimization. Typicdy, this means that the victim was the first to use or threaten to use 

physical violence against the defendant, to show or use a deadly weapon or to strike a 

blow in an altercation (Wolfgang, 1958: 252). Victim precipitation closely parallels Iegal 

notions of self-defense. In the broader sense, victim participation may pardlel legal 

notions of provocation which is defined, in Canadian law, as "a wrongfùl act or insult 

that is of such a nature as to be sufficient to deprive an ordinary person of the power of 

self-control (Criminal Code, 2000: 6-2)." While victirn provocation is never a sufficient 

legal ba i s  for case dismissals, it can lead to charge reductions (Le. fkom murder to 

manslaughter). While the defense of provocation is exclusive to homicide, defendants in 

cases of other types of violent crime may also receive more lenient treatment depending 

on the victim7s role in the incident. Thus, any evidence of victim participation may result 

in more lenient treatment of defendants within the criminal justice system. 

Crimes between individuais known to each other are more likely to generate 

images of victim participation than crimes involving strangers (Riedel, 1987: 256). In 

such cases, criminal justice officials may believe that the victim possessed some degree 



of contro1 over the circumstances of his or her victimization. This reduces the defendant's 

culpability and diminishes the degree of punishment that is perceived to be appropriate. 

In some instances, the v i c h  may be perceived as somehow respcnsible for his or her 

own victimization by remaining in the intimate, and obviously threatening, relationship. 

Rapaport (1 99 1) States: 

If acquaintances, fnends, and most especially family members quarrel and a 
homicide ensues, we are disposed to view the victim as sharing some 
responsibility with fis or her killer for the killing - whether or not the provocation 
would be considered legally sufficient to reduce the charge fkom murder to 
manslaughter. The victim is regarded as having assumed a measure of the risk of 
victimization simpIy by remaining in an intimate relationship with the killer 
whom he or she may have known to be disposed to violence. We assume that the 
victirn possessed some degree of control over the circumstances of his or her 
victimization, which puts the homicide in a less fnghtening light and diminishes 
the degree of punishment that appears appropriate ($380). 

As a result, criminal justice officids may be more likely to question the motives andlor 

doubt the allegations of a victim who knew the defendant prior to the incident. 

According to this perspective, then, defendants who victimize intîmates may be 

perceived as less culpable than defendants who victimize non-intimates because victim 

participation in a violent act generally decreases defendant culpability and cases that 

involve defendants and victims known to each other are generdly assurned to involve 

some form of victim participation. The victirn participation perspective, therefore, Ieads 

to the expectation that criminal justice responses to violent crime among intimates will be 

less severe thm to violent crime among non-intimates. This perspective also leads to the 

expectation that in cases of intimate partner homicide where victims were estranged fkom 

their alleged victimizers, the response to the crime may be more severe than in those 

cases where the defendant and victim were still intirnate partners at the time the violent 

incident occurred. This expectation stems fiom the perception that the victirn tried to 



diminish hisher risk of victimization by exiting the relationship and, thus, participation in 

hisher own victimization is perceived to be minimal. 

Focal Concern 2: Protection of the Community 

A second concem for criminal justice actors is protection of the comrnunity and 

this typically focuses on the need to incapacitate the offender or to deter would-be 

offenders. More specifically, the concern is with predicting future dangerousness of 

offenders andor caiculating their risk of recidivism. The following four perspectives 

draw attention to the way in which stereotypes about victim-defendant relationship 

contribute to decisions about dangerousness and recidivism and, thus, may influence 

criminal court outcornes. 

Perspec f ive 83: De ferring fù f ure crime 

Similar to the 'rnitigating emotions' perspective, the first explanation emphasizing 

public protection as a judicial goal also relies on the distinction between expressive and 

instrumental crimes. This distinction is relevant to traditional deterrence doctrines that 

emphasize the effectiveness of legal sanctions in crime control. Broadly speaking, law is 

concerned with two types of deterrence: generai deterrence and specific deterrence. 

General deterrence is the symbolic effect of punishment that causes people to desist from 

offences when they see others being punished. Specific deterrence is the effect of 

punishment on the offender achieved through his/her actual experience of punishment. 

Chambliss (1984) argues that the deterrent influence of punishment depends, however, on 

two things: (1) whether the crime is expressive or instrumental, and (2) whether the 



offender has a high or low conmitment to crime as a way of life. Under the deterrence 

doctrine, the threat of legal sanction is considered to be most effective in deterring 

instrumental crimes by perçons with low commitment to a criminal lifestyle (see also 

Parker and Smith, 1979; Thomas and Williams, 1977). Expressive crimes, in contrast, are 

often viewed as undeterrable by legal sanctions. The deterrence mode1 argues, then, that 

instrumental crimes and/or offenders are perceived to be more susceptible to legal threats 

than expressive crimes andlor offenders and, thus, more appropriate targets of 

punishment. 

Two stereotypical images exist about offenders who kill intimates (Rapapoa, 

1994). The first is that of the out-of-control killer whose emotions or passion undermine 

hisher ability to act rationally. The second image is of the otherwise peacefûl, non- 

violent individual who, having killed in response to some provocation, is unlikely to re- 

offend. These images imply that offenders who kill intirnates are perceived to be 

expressive actors with Iow intent and little cornmitment to crime as a way of life- In 

responding to these types of killings, criminal justice officiais generally believe they are 

relatively powerless to deter such acts (Lundsgaarde, 1977). This justifies the more 

lenient treatment of intimate killings. That is, they are perceived to be isolated events 

prornpted by a loss of emotional control by the killer and, therefore, neither general nor 

specific deterrence is an appropriate goal. 

Based on the above argument, violent crime among victims and defendznts with a 

prior relationship may be treated more leniently because expressive crimes are perceived 

to be less susceptible to deterrence than instrumental crimes and violent crime among 

victims and defendants known to each other is generally perceived to be expressive in 



nature. This perspective, then, leads to the expectation that criminal justice responses to 

violent crime among intimates will be treated more leniently than violent crime among 

non-intimates. 

Perspective M: Ftiîure Dangerousness 

A second explanation for the association between intimacy and law highlights 

how criminal justice officials explicitly or irnplicitly evaluate the potential future 

dangerousness posed by defendants when docating sanctions- Because criminal justice 

officials are responsible for protecting the public and reducing the volume of crime, 

events that they perceive to be isolated 'crimes of passion' wiui little probability of re- 

occurring may not be considered desening of severe sanctions (Lundsgaarde, 1977). In 

contrast, offenders who prey on strangers in public places are feared most by society 

(Miller et al., 199 1) and, thus, tend to be reacted to with more severity by criminal justice 

officials. The belief is that the courts need to concentrate on violence by strangers 

because such offenders are perceived to pose the most danger to the public (Davis and 

Smith, 198 1). The public protection perspective argues, then, that violent offenders who 

are unlikely to re-offend pose little danger to the public and, thus, do not warrant severe 

sanctions. 

This explanation also relies on common stereotypes about intimate violence. 

Again, offenders in cases of intimate violence are sometimes perceived to be otherwise 

peacefil individuals who are unlikely to re-offend. As a result, devoting valuable court 

time to defendants who are unlikely to re-offend is believed to create an additional 

burden on an already overtaxed criminal justice system that should be focusing on 

punishing professionai criminals who prey on strangers (Davis and Smith, 198 1). 



Consistent with this perspective, Miethe (1987) found that the source of disparate 

treatment of intimates and non-intimates stemmed fiom differential conceptions of 

'dangerousness.' Factors indicative of 'dangerousness' (Le. in his study, being male, 

black, and using a weapon) were important in the sentencing of offenders who victimized 

strangers, but had no effect on the sentences given to offenders who knew their victims. 

Miethe (1987) concluded that it was not images of provocation and culpability by the 

victim per se that lead to varying outcornes for intîmates and non-intimates. Rather 

differential treatment arose fiom varying conceptions of 'dangerousness' with these 

images being associated with, and therefore increasing the sentences imposed upon, 

defendants who victimized strangers. The 'fiiture dangerousness' perspective, then, leads 

to the expectation that cruninal justice responses to violent crime among intimates will be 

less severe than violent crime among non-intimates. 

Perspective #5: Public versus private crime 

Also sternming fiom a concem for public protection, a fùrther explanation for the 

lenient treatment of intimate violence highlights the overriding concem of any society 

(and, thus, their systems of formal social control) to maintain order. According to this 

perspective, the state negatively sanctions violent acts that directly threaten overall public 

weIfare or that interfere directly with the individual's right to enjoy property. According 

to Lundsgaarde (2977), where vioience falls on a public-private continuum is perceived 

to be associated with the degree of threat posed to the social order. For example, 

homicides that involve police officers, firemen and public officiais as victims generally 

and symbolically threaten the social order, and so public sanctions against these killers 



are particularly severe. The public-versus-pnvate crime perspective argues, then, that the 

more public the violence, the greater the perceived threat to the social order 

(Lundsgaarde, 1977). 

The location of a crime on the public-private continuum depends, in large part, on 

the social distance between the victim and the offender. Sanctionhg agents see violence 

among intimates as falling w i t b  the private domain and killings among strangers in the 

public domain, regardless of the specific location of the crime. Lundsgaarde (1 977) 

States: 

Thus, killings among intimates are generally viewed by society at large as less 
problematic than are killings that involve strangers. This is true in part because 
intimates f o m  symmetrical social relationships that insulate them within a series 
of obligations subject to enforcement by social and psychological sanctions. The 
robber, rapist, killer or even the self-styled terronst is not restrained in his 
behavior by anything other than criminal sanctions (p. 14 1). 

Thus, violence that arises from unsatisfactory interpersonal relationships is not perceived 

as dangerous to the maintenance of social order. Rather such acts, that often take place 

primarily in the privacy of the victirn's andior offender's home, are commonly perceived 

to arise as a result of life's stressful e v e d  Therefore, defendants who victimize 

intimates are more likely to escape legal sanctioning or to be treated more leniently for 

their crimes. 

In contrast, "the killer who chooses a stranger as his Fer] victim overtly threatens 

the preservation of social order" (Lundsgaarde, 1977: 140). Therefore, violence by 

strangers is treated more seriously by legal officiais because defendants in these cases are 

perceived to be more dangerous, unpredictable and indiscriminate in their selection of 

victims (Lundsgaarde? 1977). Moreover, it is these types of offenders that members of 



society fear rnost, in part because of the perceived public nature of such crimes 

(Mchtyre, 1967). For example, as  already noted, robbery homicide is more likely to be 

committed among strangers (Riedel, 1987; Cook, 1987) in public places and this type of 

crime interferes directly with an individual's right to enjoy property. The maintenance of 

social order perspective, then, leads to the expectation that criminal justice responses to 

violent crime among intimates will be more lenient than violent crime among non- 

intirnates. 

Perspective #6: Horizontal verszrs uyward crimes 

A final explanation for the lenient treatrnent of intimate violence stemming fiom a 

concem for public protection also ernphasizes the law's purpose in maintaining social 

order, but highlights the role of social stratification in determinhg criminal justice 

outcornes. As Black (1 976) has pointed out and others have documented (e.g. Turk, 

19691, crime committed among victims and defendants with similar social ranks in 

society (Le. horizontal crime) is not viewed as senously by legal officials as acts 

committed by defendants of lower social rank than their victims (Le. upward crime). The 

'horizontal-versus-upward-crime' perspective argues, then, that crimes committed against 

those of similar, or in particular lower, ranks will be treated more leniently because they 

are not perceived as a serious threat to the social order. 

The relationship between defendants and victims may be associated with whether 

or not violent acts are perceived to be horizontal or upward crimes. Tbat is, violence 

behveen intimates is more often perceived as horizontal crime because intimate 

relationships tend to be established among people of the same social and racial 



backgrounds. In fact, Ferraro and Boychuk (1 992) argue that it is the similarity in social 

rank of the victim and defendant more so than the intirnate nature of their relationship 

that leads to lenient treatment for their crimes. Moreover, they argue that this social and 

racial homogeneity is more important in law than the sexual hierarchy highlighted by 

many ferninist legal scholars (e-g. Edwards, 1985). According to Ferraro and Boychuk 

(1992), the law tends to maintain a patriarchd authonty with distinct race and class 

boundaries. Violence that does not disturb these boundarïes is less threatening to the 

dominant social order than violence that crosses hem and, consequently, is less likely to 

be negatively sanctioned. They state that: 

The purpose of this system is to maintain the social order. Crime that does not 
threaten this order will be treated leniently if at dl .  The vast majonty of crimes of 
interpersonal violence vent anger and fiutration at those closest at hand, rather 
than at structural sources of unemployment, poverty, and pollution. Rather than 
threaten the status quo, they keep it safe (p.234). 

in contrast, the state is particularly concerned with stranger violence because this type of 

victimization is generally believed to be upward deviance and feared most by members of 

the public (Conklin, 1973; Mchtyre, 1967; Ouimet and Coyle, 199 1 ; Riedel, 1993). 

Moreover, homicides by blacks against whites (Le. upward crime) have been found to 

occur most often between strangers (Lundsgaarde, 1977) and, thus, this rnay contribute to 

the more severe treatment of these defendants. 

Consequently, defendants who victimize intimates may be treated more leniently 

than those who victimize non-intimates because horizontal crimes are believed to pose 

little threat to the social order and such crimes are assumed to involve defendants and 

victirns who are closely related by blood or sexual ties and who share social, economic 

and racial links. The horizontal versus upward crime perspective, then, leads to the 



expectation that criminal justice responses to violent crime among intimates will be less 

severe than violent crime among non-intimates. 

Focal Conceni 3: Practical Constraints 

The practicd constraints of the criminal justice system, both organizational and 

individual, also come into play in criminal justice decision-making. For example, 

organizational concems of criminal justice actors' may include ensuring the stable 80w 

of cases, maintaining working relationships among courtroom actors, and being sensitive 

to local and state correctional crowding and resources (Dixon, 1995; Flemming et al., 

1992; Steffensmeier et al., 1993; Ulmer, 1995; Ulrner and Kramer, 1996). In addition, 

criminal justice actors may dso  have individual concerns about M e r  disruption of 

familial ties, the offender's ability to do time, health conditions or special needs; and the 

costs to be borne by the corrcctional system, (Daly, 1987; Hogarth, 1971 ; Steffensmeier, 

1980; Steffensmeier et al., 1995). Moreover, because judges are accountable for their 

sentencing decisions within the framework of local politics and community noms, they 

are likely to be sensitive to the impact of offender recidivism on the court's standing in 

the community (Eisenstein et al., 1988). Four perspectives highlight how stereotypes 

surrounding victirn-defendant relationship relate to organizational and individual 

concerns of criminai court personnel and, thus, may lead to more lenient treatment for 

some =es of offenders or offenses? 



Perspecrive #7: Frequency Leacik to Normaky 

Assessments of offense or 'case' seriousness are often made in relation to the 

kinds of cases that are regularly encountered in a particular social control setting. The 

decision to treat a particular case as an instance of something serious depends, in part, on 

the overall range and character of cases processed by a particular agent or agency. The 

composition of the total collection of cases c m  be thought of as a "contextual gestalt" 

(Emerson, 1983: 429) within which there is a ''sliding scale of severity" (Friedson, 1970: 

257) that decision-makers use to make judgements about particular cases that corne 

before them. Such a scale arises out of a need for official actors to deal with large 

numbers of cases in an expedient manner under often rigid thne constraints. 

For example, in the criminal justice system, judges, lawyers and police fkequently 

use descriptive categones and concepts to organize their daily activities and keep the 

'wheels of justice' moving. As a result, in the course of routinely interacting with 

defendants, criminal justice officials gain knowledge "of the typical manner in which 

offenses of given classes are committed, the social characteristics of the persons who 

commit them, the features of the settings in which they occur, the types of victims often 

involved and the like" (Sudnow, 1965: 259). This process of classification results in the 

construction of typical or 'normal' crimes through which criminal justice officiais 

perceive and respond to cases. 

Consequently, decisions made by criminal justice officials are often based on tacit 

understandings re f ated to or based upon background expectancies of crimes, victims and 

defendants (Edwards, 1985). According to this perspective, then, cases that are fkequently 

encountered by criminal justice officiais are classified as 'normal' crimes and are often 



perceived as less senous in nature than other offenses or types of offenders encountered 

less fkequently. These 'normal crime' categories are used to facilitate the legal process 

and, as a result, may lead to more lenient treatment of some types of defendants and/or 

some types of violent crime. 

One of the characteristics commonly used to classify crimes is the relationship 

between a defendant and his/her victim. Waegel(1981) found that the earliest piece of 

information sought out in a case and the feature given the greatest interpretative 

significance by legd actors was whether the offense occurred between parties who were 

in some way known to one another prior to the incident. That is, the relationship between 

a victim and a perpetrator in cases of violent crime is seen as a core feature of the routine 

offense pattern in criminal cases. For example, a bar killing may be viewed as a routine 

case if the victim and perpetrator were previously acquainted. This type of victim- 

defendant relationship elicits stereotypes about 'normal' bar fights between 

acquaintances as events that often do not have clearly defined victims andor offenders 

and usually involve the consumption of alcohol andlor drugs. 

Similarly, an agency that deals regularly with homicides not only becomes 

familiar with, hardened to, and less aflécted by such cases, but also makes finer, more 

varied distinctions among types of 'serious' or 'normal' homicides (Waegel, 198 1). 

Because interpersonal violence generally occurs among defendants and victims who 

know each other (Block and Christakos, 1995; Moyer, 1992) and defendants who are 

known to their victims are more likely to be apprehended and arrested than those who are 

strangers (CCJS, 1999; Davis and Smith, 1981), the proportion of cases involving 

defendants and victirns who know each other that enter the criminal justice system is far 



higher than cases among strangers. For example, in Canada in 1998: of those homicide 

cases that were solved (Le. an offender was identified), only 15% of the victims had been 

killed by strangers (CCJS, 1999). 

Consequently, cases that involve victims and defendants known to each other may 

be treated more leniently because criminal justice actors encounter these cases more 

fiequently in the daily processing of crime. As a result, descriptive categories or concepts 

are used to classi@ 'normal' crimes that are, in turn, used to facilitate the legal process. 

The normal crime categories that result elicit cues about the types of defendants and 

victims that are involved in various types of violent crime. The 'fiequency leads to 

normalcy' perspective, then, predicts that violent crimes involving defendants and 

victims who know each other will be perceived as less serious by criminai justice actors. 

Perspective #8: Balancing informal andformal controls 

The second perspective emphasizing the practical constraints of the criminal 

process as a source for differential treatment based on type of victim-defendant 

relationship draws attention to the inverse relationship that is perceived to exist between 

formal and infonnal social con?rols. According to this perspective, law or governmental 

social control is only one f o m  of social control (Black, 1976, 1993; Horwitz, 1990). 

Other more 'informal' social controk also appear in social life - within families, 

fiiendships, neighborhoods, organizations and groups of al1 kinds. According to Black 

(1976), there is an inverse relationship between these two types of social control in that 

the presence of law (or forma1 social control) increases as the presence of informal social 



control decreases and vice versa. This perspective argues that where informal controis are 

more visible, formal controls will likely be minimal or absent. 

Whether formal or informal social controls are present is determined by various 

social structural characteristics (for review, see Black, 1976). For my purposes, the key 

dimension is morphology or "the distribution of people in relation to one anothery' (Black, 

1976: 37).' Morphology can be def ied by interaction networks, relational intimacy and 

integration with others in society. Black argues that law will be most visible where there 

is little interaction, intimacy or integration, that is, where ùrforrnal social controls are 

weakest. With the emergence of modem societies, however, family and conununîty 

bonds have weakened and many informal dispute resolution mechaaisms have gradually 

detenorated. Interpersonal disputes that escalate into crimes are now increasingly being 

dealt with through legal channels. As a result, formal social control is becoming more 

visible where informa1 social control has traditionally reigned, in particular, within 

intimate relationships. 

Despite the growing presence of law among intimates, Black argues, non- 

intimates are still subject to more legd control because such relationships involve greater 

relational distance. Black defines relational distance as the degree to which people 

participate in one another's lives. He argues that the closer the relational distance in 

crimes of interpersonal violence, the less severe the response by formal social control 

agencies. For example, in the midst of strangers, law will reach its highest level because 

informal social controls are absent. In contrast, little law enters the family domain where 

informal social controls are perceived to be dominant and, in some cases, intimacy rnay 

provide immunity from iaw. When intimate disputes do enter the legal realm, what 



happens depends upon the degree of intimacy that exists between the parties involved. 

For instance, according to Black, when a man kills or beats his wife, the longer they have 

been manied, the less serious will his crime be perceived within the legal system because 

the longer their relationship, the closer the$ relational distance. In contrat, if a man is 

not bound by the legitimacy of a marriage license, his crime may be seen as more senous. 

Black notes, however, that relationships between people are not static; rather they 

change over tune and the amount of social control changes with them. From this 

perspective, then, relationship status and relationship state are important in determining 

criminal court outcornes (Dawson and Gartner, 1998). As noted in Chapter 1, relationship 

status refers to whether the defendant was legally manïed, living comrnon-law or dating 

the victirn. Relationship state refers to whether the defendant and victim were estranged 

at the time of the crime. Based on Black's concept of relational distance, variation should 

exist within the intimate partner category depending on the status or state of the 

relationship. Defendants and victims who are married may be perceived to be closer in 

relational distance than those couples who are dating as the latter relationships are 

generally shorter in duration. Similarly, a defendant who is currently living with his/her 

partner may be perceived as closer in relational distance than a defendant who is 

estranged fiom hisher victim. According to Black, "People completely separate may 

become acquainted, or today's lovers may draw apart tomorrow, and as this happens law 

becornes a possibility in their lives" (p.44). 

Consequently, defendants who victimize people they know may be treated more 

leniently because where informal social controls are available, formal controls are less 

visible, and informal controls are believed to be more available in crimes involving 



intimates than crimes involving non-intimates. This perspective leads to the expectation, 

then, that criminal justice responses to violent crime among intimates will be less severe 

than violent crime among non-intirnates. Moreover, it leads to the expectation that the 

presence of informal controls will be greater, and forma1 controls less visible, among 

married couples and among victims and defendants whose relationship was intact at the 

time of the violent incident, 

Perspective #9: Legacy of Patriarchal Noms 

Another variation on the above explanation also emphasizes the 'perceived' 

practical constraints of the criminal justice system when dealing with violence between 

intirnates. According to this perspective, however, such constraints are perceived by 

criminal justice officiais to exist because of the legacy of patriarchal legal doctrines that 

contained an inherent sexual hierarchy. Early feminist researchers argued that the law's 

presence (or absence) in the domestic sphere stemmed from traditional beliefs about the 

nuclear family and its role and function within the larger society (Fineman, 1994). The 

home was viewed as an endriring, loving, protective environment that shielded its 

members fiom the evils of the outside world. Within this environment, nineteenth- 

century legal doctrines subordinated a wife to her husband whose responsibility it was to 

keep the family in order. 

Historically, under common law, the legal existence of a woman was suspended 

when she married. This meant that she could not appeal to the law for protection kom 

acts by her husband that wodd otherwise be criminal. As a resdt, a husband had the right 

to force sexual intercourse upon his wife, to beat her, and to confine her (Blackstone 



Commentaries, 1803). In the nineteenth century, the Married Women's Propem Act was 

meant to improve the civil status of women, however, the criminal law continued to defer 

to the authority of men in the domestic sphere. Today, feministc argue that the rhetoric of 

marital equality conceals how similar attitudes, beliefs and practices continue to exist 

(Fineman, 1 994; Marcust 1 994). 

Assumptions about hierarchy and control in rnarriage and other types of intimate 

unions continue to reinforce ingrained cultural notions that support or ignore the use of 

violence in intimate relationships (Fineman, 1994). These cultural notions are, in tuni, 

perpetuated through the language of law. For example, despite the increasing recognition 

of domestic violence as a social problem that requires legal intervention, 'privacy' 

continues to operate within the iegal system as an ideological rationale for denying the 

extent of violence that occurs or for refùsing to protect an abused woman (Schneider, 

1994). Therefore, examining the Iaw's presence in public and pnvate spheres rnay be 

useful in understanding why interpersonal violence, and in particular family violence, 

appears to be treated more leniently by Iegal officiais. In short, thÏs perspective argues 

that the historical separation of public and private (Le. domestic) spheres and the varying 

role of law in each served, and continues to serve, as the mechanism through which 

crirninal justice officials downplay the seriousness of intimate violence as a social 

problem. 

Referring to the above practice as the 'domestic discount,' Rapaport (1994) 

emphasizes the legal bias against treating domestic homicides as seriously as other types 

of homicides that are arguably no more reprehensible. Moreover, within the category of 

domestic homicides, she draws attention to the tendency in law to treat some killings as 



more serious than others, r e f e h g  to this as the 'household-threshold hypothesis.' 

Rapaport argues that cnminal justice officiais remain reluctant to intervene in what are 

perceived to be 'private' disputes arnong intimates. This reluctance varies depending on 

the type of intimate relationship. Using case studies, Rapaport (1 994) demonstrated that 

legal doctrines appear to offer less protection to offenders who were estranged fiom their 

victims at the t h e  of the killing. She argues that this is one example of the way in which 

traditional patrîarchd legal doctrines continue to regard women as property of their 

husbands, deferring to male d e  in the privacy of their home. In the eyes of the law, 

estranged offenders have lost the status of husband to their victims and, as a result, are 

treated more harshly for their crimes. 

In sumrnary, according to this perspective, the historical and contemporary 

distinction between public and private spheres when dealing with interpersonôl violence 

has lead to varying legal responses to violent crime based on the relationship between the 

defendant and hisher victirn. Feminist researchers argue that the source of this disparity 

can be found in the legacy of traditiond patriarchal legal doctrines that deferred to male 

d e  in the home. These historicd practices are perpetuated today through the continued 

reluctance of legal decision-makers to get involved in what they perceive to be private 

disputes (see Gottfiedson and Gottfiedson, 1988). Thus, the supposition that stranger 

violence is more appropriate for forma1 legal intervention than intimate or domestic 

violence is a legacy of ancient family privacy doctrines that supported male domestic 

authority at the price of tolerating, if not encouraging, a culture of domestic violence 

(Pleck, 1989; Rapaport, 199 1). 



Consequently, defendants who victimize intimates and, in particular sexual 

intimates, may be treated more leniently because violence among i n h a t e s  has 

historically been treated as a private matter not appropriate for legal intervention and 

contemporary legal noms continue to reflect this prejudice. In addition, according to the 

Rapaport's household-threshold hypothesis, 1 expect that defendants who victirnize 

estranged intimate partners will be treated more severely than those who victimize 

current partners. 

Perspective #IO: Preserving Familial Units 

A final explanation for disparities in punishment based on the type of victim- 

defendant relationship suggests that the increasing responsibility of the criminal justice 

system to deal with violence among intimates is, in fact, in contradiction to what legal 

actors perceive to be their mandate. This contradiction arises because criminal justice 

officials believe they should attempt to preserve the familial unit when responding to 

cases of intimate violence that corne before them. According to this perspective, then, the 

increasing role of the courts in dealing with intimate violence may not be perceived by 

the crirninal justice actors as appropriate, despite the increasing number of intirnate 

disputes that are entering the system. 

Research examining this issue is limited, however, interviews with criminal 

justice officials suggest that they are reluctant to proceed with cases when they stem Çom 

arguments between fiiends or lovers (e.g. Gottfkedson and Gottfkedson, 1988; Vera 

Institute, 1977). Some judges indicated that they often felt imprisonment would serve no 

purpose and might, in fact, disrupt relationships M e r  if a defendant was severely 

sanctioned for what \vas perceived to be an over-reaction to persona1 grievances. In the 



case of homicide, where the relationship between the defendant and victim has been 

severed pemanently by the actions of the defendant, it may be that criminal justice 

officiais believe that, where children are concemed, the loss of one parent is enough or 

that farnily members have already suEered enough. For example, in an Australian study, 

Easteal (1993) found judges frequently referred to the presence of or cornmitment to a 

dependent as a mitigating factor in the sentencing of defendants who killed sexual 

intimates. 

This perspective argues, then, that intimate violence is treated more leniently 

because legal actors do not want to disrupt familial relationships m e r  by responding to 

disputes that they feel are not appropriate for legai intervention in the first place. Thus, 

when cases involving defendants and victims known to each other are not dismissed 

altogether, they often receive lighter dispositions than cases that involve victims and 

defendants who share more distant relationships. In fact, it has been argued that the major 

pattern of responses to crimes between victirns and defendants was a preference to keep 

such cases out of the legal system (Gottfiedson and Goeedson, 1988). That is, decision- 

makers seek alternative ways of deding with crirnind acts between relatives, fiends and 

acquaintances. Thus, according to this perspective, Iegal actors believe that courts are 

designed to adjudicate and sentence, not to resolve interpersonal disputes where the roles 

of victims and defendants are often unclear (Simon, 1996a; Davis and Smith, 198 1). 

Thus, criminal justice actors may see the organizational capacity of the justice system as 

better equipped to deal with other types of disputes (i.e. between non-intimates). 



The above ten perspectives identie various ways that the relationship between the 

defendant and hidher victirn may generate stereotypical images in cases of interpersonal 

violence? These perspectives dso identie several ways in which the cues prompted by 

these stereotypes may lead to more lenient criminal justice treatment of intimate violence. 

Al1 ten perspectives lead to the expectation that a defendant who victimizes an intimate 

will be treated more leniently than an accused who victimizes a non-intimate. These 

perspectives, and in particular BIack's concept of relational distance, also lead to 

expectations about the extent to which various victim-defendant relationship types may 

lead to different criminal justice outcornes. The following expectations have been derived 

fiom the above discussion: 

General Hypolhesis A: The closer the relational distance between a defendant 
and hisher victirn, the more leniently that defendant will be treated within the criminal 
justice system. 

Specifrc Hypo th eses: 

A l :  Defendants who victimize acquaintances will be treated more 1enientIy by the 
courts than defendants who victimize strangers. 

A2: Defendants who victimize fi-iends will be treated more leniently by the courts 
than de fendants who kill acquaintances. 

A3: Defendants who kill family members (not including spouses) will be treated 
more leniently by the courts than defendants who kill Kends. 

A l :  Defendants wiio kill intimate partners will be treated more leniently by the 
courts than defendants who kill family members (not including spouses). 

General Hypothesis B: The cioser the relational distance between a defendant 
and hisher intimate partner, as defined by relationship status and relationship state, the 
more lenient that defendant will be treated within the criminal justice system. 



Specific Hypo fh eses: 

BI: With regard to relationship status, defendants who kill marital partners will be 
treated more leniently by the courts than defendants who kiil non-marital intimate 
partners. 

BZ: With regard to relationship state, defendants who kill current partners will be 
treated more leniently by the courts than defendants who kill former or estranged 
partners. 

Alternative explanations for the association beîween relationship type and court 
outcornes 

It is possible, however, that any observed relationship between victim-defendant 

relationship and legal decision-making stems fiom the way previous analyses have been 

conducted. The basic purpose of statistical controls in multivariate analyses is to 

eliminate, or at least reduce, the effect of other factors on the association or outcomes 

being exarnined, Thus, to cl&& the true relationship between victim-defendant 

relationship and crimina1 justice decision-making, one must consider additional variables 

that may be correlated with both, 

S p ~ o u s  relationships. Studies exarnining the role of viciim-defendant 

relationship have not considered the effects of the gender of both the defendant and the 

victim. The gender combination of the defendant and victirn may confound the effect of 

relationship type on criminal justice outcomes. That is, the defendant-victim gender 

combination and relationship type are intrkately Iinked in crimes of interpersonal 

violence. For example, females primarily victimize and are victirnized by family 

mernbers, especially male intirnate prtnersY6 whereas males more ofien victirnize and are 

victirnized by other males, strangers or otherwïse (Reiss and Roth, 1993; Browne and 

Williams, 1 989; Palmer and Hurnphrey, 1 982; Messner and Tardiff, 1985; Wolfgang, 



1958). Moreover, gender rnay also be correlated with criminal justice outcomes in violent 

crime. That is, some research dernonstrates that female defendants are îreated more 

leniently by criminal justice officials (see also reviews in Bickle and Peterson, 199 1 ; 

Daly and Bordt, 2 995; Steffensmeier et al., 1993). Therefore, while prior research has 

controlled for gender of the defendant (Albonetti, 199 1 ; Miethe, 1987; Williams, 1 W6),  

isolating the distinctive effects of the victim-defendant relationship requires that the 

gender of boih the defendant and the victim be taken into account (see also Felson, 1999). 

in summary, gender rnay predict the type of victimization (intirnate versus non-intimate) 

and it rnay also predict the severiv of the legal response. As a result, analyses need to 

control for the gender combination to elhinate the possibility of a spurious relationship. 

Figure 2.1. A spurious relationship 
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Intemenina variables. Other characteristics of the violent act associated with legai 

outcomes rnay also serve to ciari@ the association between type of victim-defendant 

relationship and criminal justice decision-making. In th is situation, however, these factors 

rnay not be a comrnon cause of the key independent and dependent variable($. Rather 

they rnay represent an explanatory or interpretative relationship. In other words, victim- 

defendant relationship and court outcomes rnay have a causal comection, but it rnay not 



be a direct connection. Various factors may intervene in the process that elaborate or 

explain the association (Bohrnstedt and Knoke, 1994). For example, the location of the 

incident has seldom been systematically considered when examining criminal justice 

responses to violent crime. If, as Lundsgaarde (1977) has argued, public crimes are 

treated more senously than crimes committed 'behind closed doors' or in pnvate 

locations then one also needs to control for this offense characteristic to determine the 

independent effect of victim-defecdant relationship on legal responses to violence. 

Research has shown that intimate violence occurs primarily in the pnvacy of the victims' 

a d o r  the defendants' home whereas non-intimate violence, particularly among 

strangers, occurs most often in public places. Thus, it may be that the location of the 

killing - public versus private - acts as an intervening factor, showing in greater detail 

how the causal effect of victim-defendant relationship is transmitted to court outcornes. 

Figure 2.2A. An intervening relationship 

Victim-defendant relationship -4 Location of killing Court outcome 

The sequence of decision-making within the criminal process may also be 

associated with the role played by victim-defendant relationship at various stages of the 

process. For example, studies that have focused solely on sentencing to determine the 

severity of punishrnent may mask differential treatment at earlier case processing stages 

that, in ~ i m ,  influence the sentencing disposition. For example, a defendant who is 

initially charged with a less serious offense or who pleads guilty in exchange for a charge 

reduction may be convicted of a les? F P ~ O U S  offense, thus, receiving a lighter sentence. In 



c o n t r a  a defendant who was charged with a more serious offense and/or did not plead 

guilty, rnay subsequently be found guilty at trial and sentenced accordingly and, often, 

more severely. Therefore, the role of victim-defendant relationship at earlier decision 

points in the criminal process rnay mean that outcomes at these stages act as intervening 

factors in later decision-making points. 

Figure 2.2B. Earlier decisions as intervening factors 
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As a result, the relationship between a defendant and hisher victim rnay have no 

association with criminal justice outcomes when analyses control for other factors that 

rnay a e c t  cnminal justice outcomes. 

2.4. Isolating the distinctive effects of intimacy 

The perspectives outlined above suggest that victim-defendant relationship rnay 

play an important role in criminal justice decision-making at various stages of the legal 

process and for seme types of violent crime. A number of the perspectives also suggest 

that this association rnay vaq- by the gender of  the defendant and hisher victim and the 

year in which the case was resolved through the courts. My main interaction hypothesis is 

that the effect of the defendant's relationship with his/her victim on court outcornes will 



be conditioned by the gender combination of the parties involved and the time period in 

which the case entered the crùninal justice system. Below 1 outline various expectations 

about the conditioning effects of gender and t h e  on the association between victim- 

defendant relationship and the allocation of criminal sanctions. 

The conditioning efects of gender 

One reason for the expectation that gender wiii condition the association between 

relationship type and legal sanctionkg stems from the well-documented h d i n g  that 

important motivational and situational differences exist in men's and women's 

involvement in homicide and other violent crime (Gartner et al, 1999; Silveman and 

Kennedy, 1987). These gender-based dserences have implications for the legal 

responses to violent crime by males and fernales. For example, within intimate 

relationships, women are more likely to kill their male partners after prolonged abuse and 

when they fear continued or more serious violence against themselves or their children. 

Thus, their behavior may more likely be perceived as victim-precipitated and/or 

motivated by self-preservation (Dobash et al., 1992; Pagelow, 1984; Schwartz and 

DeKeseredy, 1993; Yllo, 1988). In contrast, the predominant motive behind the killing of 

a female by her male intimate partner is the offender's rage or despair over the actual or 

impending estrangement from the victim (Gartner et al., 1999; Campbell, 1992). 

Consequently, according to the 'victim participation' perspective, a female who kills her 

male paxiner out of fear for her own or her children's lives may be perceived as less 

culpable for her crime than a male who kills his female partner for leaving him. 

Drawing from Rapaport (1 99 1, 1994), Black (1 976), and othen (e-g. Horwitz, 

1990), another explanation for the potential conditioning effects of gender on the 



association between victim-defendant relationship and court outcornes relates to the 

varying degrees of tolerance for male violence against women. Tolerance for males who 

victimize females is sometimes very high (Horwitz, 1990). In many times and places, 

males have been immune fiom social control when they victimize famiIy members, 

particularly fernale members. For example, a married women could not appeal to the law 

for protection from acts on the part of ber husband that would, in any other relationship, 

be criminal (Rapaport, 1994). However, males do not have unlimited license to victirnize 

females as women are often seen as inappropriate objects of violence and men who 

assault women may ofien be viewed as cowardly (Cooney, 1988). In short, this research 

suggests that male violence against women is less Likely to be tolerated if the vîctim is not 

a dependent. For exarnple, some studies have demonstrated that there is less tolerance for 

male violence toward women and a greater willingness of victims and observers to 

summon the police when the male defendant and female victim are not rnarried (Berk et 

al., 1984; Black, 1976; Tomes, 1978). 

One perspective discussed above suggests that this differential legal treatment 

stems fiom patriarchal legal doctrines that oEer less protection to men who do not have 

or have lost the status of husband to their victims (see Perspective #9). There is also 

evidence that, on the surface, society places a higher social value on female victims. 

Research has shown that offenders who kill women are more likely to be sentenced to 

death than those who kill men (Gross and Mauro, 1989: 50) and, generally, elicit more 

severe legal sanctions (Farrell and Swigert, 1986); however, neither study considers the 

effect of the victim-defendant rclationship. 



Drawing from this work, then, the following general and specific hypotheses are 

formulated: 

General Hypothesis C: The effect of victirn-defendant relationship on criminal 
justice outcomes will vary by the gender combination of the defendant and the victim. 

Figure 2.3A. GenderkVictim-Defendant Relationship 
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Cl: Cases receiving the rnost lenient treatment within the criminal justice system 
will be those in which the defendant is female, the victim is male and the relationship 
between them is an intirnate one. 

C2: Cases receiving the most severe treatment within the criminal justice system 
will be those in which the defendant is male, the victim is female and there is no pnor 
relationship between them. 

The conditioning effects of time 

A number of the perspectives discussed above also suggest that there may be 

variation over time in the association between victim-defendant relationship and crimind 

justice outcomes. As discussed in the 'informaVfomal controls' perspective, the presence 

of informal controls has historically been the greatest among intimates (BIack, 1976). 

However, with the weakening of familial and comrnunity bonds, intimate disputes are 

increasingly being dealt with through formal social control mechanisms (Le. crimùial 

justice system) rather than by traditional informal mechanisms. At the sarne tirne, there 

has been an increasing recognition that disputes among intimates should be responded to 



with the saine degree of concem as disputes among non-intimates (e.g. Fineman, 1994). 

Research has also shown that policy-makers are uinuenced by perceptions of public 

sentiment and the need to maintain public confidence in the crirninal justice system 

(Indermaur, 1 99 1 ; Ouimet and Co yle, 1 99 1 ; Roberts, 1 992). Therefore, the effects of 

victim-defendant relationship on court outcornes may change over tirne and, in particular, 

the lenient treatment of intimate violence should attenuate as awareness of intimate 

violence as a social problem increases. 

However, despite the increasing presence of law among intimates, BIack contends 

that non-intimates are stiII subject to more legd control than intimates due to the 

difference in relational distance. Moreover, according to the 'frequency leads to 

normalcy7 perspective, the increasing number of cases involving intimate violence may 

result in crirninal justice officiais responding to such crimes as 'normal' and 'less 

serious,' thus, perpetuating the lenient treatment of intimate violence. As a result, while 

formal social controls may have become more visible among interpersonal disputes 

involving intimates, law may still be at its highest level of visibility among non-intimates. 

1 expect, then, that: 

General Hyporliesis D: The effects of victim-defendant relationship on crirninal 
justice outcornes will Vary by the tirne period in which the case was resolved by the 
courts. 

Figure 2.3% TimeQVictim-Defendant Relationship 
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DI: The effects of intimacy on criminal justice outcomes should attenuate over 
tirne, that is, the more lenient treatment of intimate violence should be less evident in the 
later period. Nevertheless, violence between non-intimates will continue to be treated 
more seriously. 

It is expected that the lenient treatment of intirnate violence will have abated 

somewhat f i e r  1985 because many of the Iegislative and policy changes occurred in the 

early 1980s. These changes, that also signiS changes in societal attitudes toward intimate 

violence, lead one to expect variation in the effect of victim-defendant relationship on 

court outcomes over t h e  as well as by the gender of the parties involved. Below, 1 

outline some of these events. 

Since the early 1 WOs, there has been enormous growth in the amount of public 

and professional attention given to violence within the family, but more particularly, to 

the problem of violence against women within intimate relationships. Work by ferninists 

and other grassroots organizations have drawn the attention of both members of the 

public and the legal profession to what was traditionaily perceived to be a 'private family 

problern' not appropriate for legal intervention (Dobash and Dobash, 1979; Schneider, 

1994). As a result, in the last several decades, legal reforms such as mandatory charging 

policies and other government initiatives have moved violence against women, 

particularly within intimate relationships, fYom a private to a public concem. 

A continent-wide move toward laying criminal charges against men accused of 

assaulting their spouses began during the early 1970s. In Canada, the practice of 



mandatory charging was implemented by police departrnents across the country in 

response to Bill C-127, introduced in 1983. E s  legislation redefined the physical assault 

sections of the Criminal Code of Canada so that common assault (Le. an assault that did 

not involve a weapon or cause senous physical injury) could be treated either as a 

summary or an indictable offence.' Following the implementation of this Bill, police 

officers were able to make an arrest when there were "reasonable or probable grounds" to 

believe an assault had been committed. Prior to this, a more ngorous standard existed that 

stipulated an officer had to witness the assault or the resulting injuries before charges 

could be laid. This Bill had a significant effect on the number of common assault charges 

laid in incidents of spousal violence in this country and served as an impetus for change 

in both public and professionai attimdes toward intimate violence. 

In the early 1 WOs, following several highly-publicized rnurders of women by 

their estranged male partners, criminal harassment provisions in the Criminal Code came 

into force. The rationale behind this new legislation, effective August 1, 1993, was to 

protect victims of criminal harassment by crirninalizing otherwise lawfûl individual acts 

that cumulatively amounted to ~ t a l k i n ~ . ~  In May of 1997, section 23 l(6) came into effect, 

and this allowed for the classification of a killing as first-degree murder if an individual 

was stalked by the accused previous to the homicide. This provision was part of a 

package of legislation designed to provide harsher provisions for dealing with violence 

against women and children. Treating the ongoing stalking of (usually) a woman and the 

deliberate instillation of terror in her followed by her murder as an aggravating factor was 

consistent with the federal government's new sentencing legislation, Bill C-4 1. Also 

included in this package were various amenciments related to sentencing principles in the 



Criminai Code that stipulate crimes motivated by bias, prejudice, or hate based on one of 

numerous factors warranted an increased sentence. In particular, this Bill, and the 

subsequent arnendments to the Code, state that the abuse of a spouse or the abuse of a 

position of trust should be considered aggravating factors in sentencing. 

Amendrnents to or the irnplementation of various legislative policies in recent 

years, then, may signify or represent changes in the attitudes of criminal justice officials 

and members of the public, generaily, toward violence w i t .  intimate relationships. 

Cases in which death is involved are more likely to attract media and public attention 

than other cases, especially where there is likely to be a heightened public interest, such 

as domestic killings (Grant et. al, 1998). For example, in severai sentencing cases, judges 

have suggested that they were bound to take into account sociefaI attitudes to the 

particular crime or type of crime (Grant et al., 1998). While it is difficult to detennine 

public opinion, it is reasonable to expect that this heightened awareness might influence 

the way in which criminal justice officials respond to various crimes (Mitcheii, 199 1 ; 

Roberts, 1992). Judges are accountable, to a certain degree, for their sentencing decisions 

within a fiamework of local politics and cornmunity noms (see Focal Concem #3), thus, 

they are likely to be sensitive about the potential impact of their decisions (Roberts, 1992; 

Steffensmeier et. al, 1998). As a result, these changing attitudes may also contribute to 

the expectations outlined above about the conditioning effects of gender and tirne. 

2.5. Research Objectives and Hypotheses 

In summary, my study explores the effect of victirn-defendant relationship on 

criminal justice decision-making. My analyses extend previous research in four important 



ways. First, 1 employ a more detailed classification of relationship types, moving beyond 

the comparison of stranger and non-stranger categories and, in particular, focusing in 

more detail on intimate partner relationships. Second, 1 use a multivariate analytic 

fiamework that explicitly controls for both gender of the defendant and gender of the 

victim. Taking into consideration the gender combination of the defendant and hisher 

victim is important because gender appears to be correlated with the relationship 

between the defendant and hisher victim and with criminal justice outcomes in cases of 

violent crime, as already discussed. Moreover, because intimate relationships and 

attitudes toward intimacy have undergone fundamental changes in recent decades, the 

association between victîm-defendant relationship and court outcomes may be 

confomded by the time period in which the cases were resolved. It is important, as a 

result, to control for the time penod in which the case entered the criminal justice system. 

Furthemore, research has highlighted how the criminal process is comprised of a 

sequence of decision-making stages and, therefore, 1 consider the eEects of early 

decisions on Iater outcornes. Third, as discirssed above, there are various reasons to 

expect that both gender and tirne will condition the association between victim-defendant 

relationship and punishment outcomes. Thus, 1 test hypotheses about potential 

interactions among relationship type, gender and time penod. Finally, 1 explore the role 

of cornmon assurnptions or stereotypes about intimacy and violence by testing various 

hypotheses derived fkom perspectives attempting to explain this association. 

The main hypothesis to be tested by this research is that final dispositios in cases 

of criminal violence are affected by the relationship between a defendant and hisher 

victim. The nul1 hypothesis is that victim-defendant relationship wiI1 have no effect on 



criminal justice outcomes when re leva .  control variables are included. Below, 1 

summarize the four general research questions addressed in my study, reviewing the 

general and specific hypotheses to be tested. This sumnaary section is structured so that 

hypotheses are introduced in the sarne order that they are addressed in the analyses 

chapters to follow (see Table A22 in appendix, p.342-344). Hypotheses are stated with 

respect to the 'leniency' or 'severity' of treatment within the criminal justice systern. The 

next chapter will outline the various stages of the legal process that are exarnined and 

how degree of treatment is measured for each stage. 

Research Question XI: To what extent does victim-defendant relationship affect criminal 
justice responses to criminal violence? 

General Nypothesis A: The closer the relational distance between a defendant 
and his/her victirn, the more leniently that defendant wiIl be treated within the criminal 
justice system. 

Speczjïc Hypoth eses: 

A l :  Defendants who victimize acquaintances will be treated more leniently by the 
courts than de fendants who victimize strangers- 

A2: Defendants who victimize fiends will be treated more lenientiy by the courts 
than defendants who kill acquaintances. 

A3 : Defendants who kill family members (not includiig spouses) will be treated 
more leniently by the courts than defendants who kill fr-iends. 

A l :  Defendants who kill intimate partners will be treated more leniently by the 
courts than defendants who kill family members (not including spouses). 

Rzsearch Question #2: To whar extent does relarional distance affect criminal justice 
i-esponses to criminal violence among intimate partners? 

General Hypotltesk B: The closer the relational distance between a defendant 
and hislher intimate partner, as defined by relationship status and relationship state, the 
more lenient that defendant will be treated within the cnminal justice system. 



Speczpc Hypotheses: 

BI: With regard to relationship status, defendants who kill marital partners will be 
treated more lenientiy in the criminal process than defendants who kill non-marital 
intirnate partners. 

B2: With regard to relationship state, defendants who kill current partners will be 
treated more leniently in the criminal process than offenders who kill former or estranged 
partriers. 

Research Question #3: Is the efect of victim-defendant relationship on criminaljustice 
outcomes conditioned by the gender combination of the defendant and hisher victirn and 
the rime periad in which the case was disposed of rhrough the courts? 

General Hypothesis C: The effect of victim-defendent relationship on cnminal 
justice outcomes will Vary by gender of the defendant and the victirn. 

Specific Hypotheses: 

CI: Cases receiving the most lenient treatment within the criminal justice system 
will be those wherein the defendant is female, the victim is male and the relationship 
between them is an intimate one. 

C2: Cases receiving the most severe treatment within the criminal justice system 
will be those in the defendant is male, the victim is female and the relationship is a non- 
intimate one. 

General Hypothesis D: The effect of victim-defendant relationship on criminal 
justice outcomes will Vary by the time period in which the cases were resolved by the 
court. 

Specific Hypothesis: 

DI: The effects of intirnacy on criminal justice outcomes should attenuate over 
time, that is, the more lenient treatment of intimate violence should be less evident in 
more recent years. Nevertheless, violence between non-inrimates will continue to be 
treated more seriously. 



Research Question W: W7ty does victim-defendant relatiunship affect criminaljustice 
outcornes in cases of violent crime? 

I examine a subset of cases to determine why the relationship between a 

defendant and hisher victim may matter to crirninal justice officials in deterrnining the 

Iength of sentence imposed. Derived fiom the perspectives outlined above, I test a set of 

hypotheses about how cornmon assumptions related to intirnacy and interpersonal 

violence might underlie criminal justice decision-making in cases of violent crime. The 

following are the general and specific hypotheses to be tested: 

General Hypothesis E: Violent crimes involving offenders and victims who are 
close in relational distance are treated more leniently because of the stereotypical 
assumptions or 'crime scripts' surroundhg intimate violence that are adhered to by 
criminal justice officials. 

S pecific Hypotheses: 

Offender blameworthiness 

El: Violent crime among intimates is treated more leniently because crirninal 
justice officials perceive such acts to be motivated by anger or other strong emotions that 
reduce the relative culpabiIity of an offender. 

E2: Violent crime among intimates is treated more leniently because such acts are 
assumed to involve victim participation (Le. victirns contributed in some way to their 
own demise) which is perceived to mitigate an offender's guilt. 

Prorection of the curnrnuniîy 

E3: Violent crime among intimates is treated more leniently because criminal 
justice officials perceive such acts to be beyond the deterrent message of crirninal law. 

E.C: Violent crime among intimates is treated more leniently because criminai 
justice officials believe such offenders pose little future dangerousness to the public at 
large. 



E5: Violent crime arnong intimates is treated more leniently because they 
represent what are perceived to be pnvate acts on the public-private continuum and, thus, 
criminal justice actors believed they pose less of a threat to the social order. 

E6: Violent crime among intimates is treated more leniently because such cases 
represent horizontal crime that poses less of a threat to the social order. 

E7: Violent crime among intimates is treated more leniently because criminal 
justice officiais encounter these cases more fiequently than cases among non-inmates and 
this enables them to classify such incidents as 'normal' and 'less serious' crimes, 
providing for more expedient processing of cases. 

E8: Violent crime among intirnates is treated more leniently because criminal 
justice officials perceive informa1 controls to be more available in such disputes and 
because there is an inverse relationship between informal and formal controls, the latter 
should be less visible. 

E9: Violent crime arnong intimates is treated more leniently because of the legacy 
of patriarchal legai doctrines that reflect the belief that the domestic sphere is 
inappropriate for legal intervention. 

EIO: Violent crime among intimates may be treated more leniently because 
criminal justice officials believe they are preventing further disruption of intimate or 
familial relationships. 

As noted previously, the above focal concerns and the accompanying perspectives 

are not necessarily mutually exclusive. Rather, there may be some overlap among the 

specific concerns of criminal justice officials and the various perspectives. Thus, one 

might expect that an adequate explanation of the role played by victim-defendant 

relationship in determinhg the allocation of criminal sanctions may involve a number of 

stereotypical assumptions. Finally, the nul1 hypothesis to be tested is: 

Nul1 hypothesis: There is no association between victim-defendant relationship 
and criminal court outcornes once other legal and extra-legal factors that affect criminal 
justice decision-making are taken into account. 



ui the next chapter, I describe the data set used in my study, rny unit of analysis, the 

measures of both the dependent and independent variables and the analytic strategy 

incorporated. 

' One prob!em with disaggregating victim-defendant relationship into more defined relationship categories 
is that smali numbers may then prevent any meaninfil anaiysis. 

' In 1998, three-fifths of the homicides in Canada occurred in a private residence; 40% in a residence 
occupied by the victim (either solely or jointly with the accused); 13% in the residence of the accused; and 
the remaining 8% in other residences (CCJS, 1999). The majority of spousal homicides (89%) and other 
homicides within the fami ly (88%) occurred in private residences. 

3 Several of the perspectives akeady discussed (Le. friture dangerousness and deterring future crime) may 
also be relevant to the focal concern that ernphasizes the practical constraints of the criminal justice system. 

4 The other social structural characteristics discussed by BIack (1 976) are stratification, culture, 
organization, and social control. 

* One of the most fiequent explanations for the association between victim-offender relationship and 
criminal justice outcornes is that victims who are known to or intimate with their offenders are less likely to 
cooperate with criminal justice officials. Thus, case attrition in cases of intimate violence is due, in large 
part, to lack of victim cooperation (e.g. Albonetti, 1986; AIbonetti, and Hepburn, 1996; Forst et al., 1977; 
Myers and Hagan, 1979; Frohman, 199 I ; Spears and Spohn, 1997) and, according to this perspective, the 
more lenient treatment of cases involving intimate violence is due to the lack of victim cooperation. While 
this explanation cannot be tested here because the unit of analysis is homicide and the victim is not able to 
cooperate (or not cooperate) with criminal justice officials, it should be noted that research has shown that 
victim cooperation is an important predictor of criminal court outcornes in cases of other types of non- 
letha1 violent crime. This is particularIy so when cases involve victims and offenders who share intimate 
relationships (e-g. Davis and Smith, 198 1; Dawson and Dinovitzer, 1999; EIliot, 1989; Sanders, 1988; 
Ursel, 1995; Vera Institute, 1977). One advantage of using homicide as the unit of analysis, however, is 
that victim cooperation is often difficult to rneasure. 

6 Some research has shown that, while this rnay be a global pattern, data from various nations suggest that 
considerable variation exists in women7s risk of killing, and being killed by, intimates (see Kruttschnitt, 
1993). 

7 While al1 criminal charges begin in provincial court, only certain offences can actually be tried by a 
provincial court judge. Offences under the Criminal Code can either be classified as surnmary conviction 
osences (eg. trespassing at night or va,gancy), indictable offences (e-g. murder, forcible confinement, or 
aggravated assault), or hybrid offences for which the prosecution elects to proceed summarily or by 
indictment (e-g. assault, uttering threats, or criminal harassment). The jurisdiction of the provincial court in 
criminal matters is lirnited to surnmary conviction offences, hybrid offences for which the prosecution 
elects to proceed summarily or proceedings by way of indictment in which the defendant elects, when 
provided by the Code, to be tried in front of a provincial court judge. 

Criminal harassment is more often referred to as stalking in the United States and also by the Canadian 
media. By far the rnost commori type of criminal harassment, and that which has until recently received the 
least amount of attention in the Iiterature and by justice officials, is the stalking of former intimates, 
typically (although not exclusively) the stalking or harassment of women by their former partners (Gi11 and 
Brockman, 1996). 



Chapter Three 

Data. Measures and Analvtic Strategies 

3.1. Introduction 

I begin this chapter by briefly discussing the use of quantitative and qualitative 

methods in studies of punishment disparity. This is followed by a description of the wide 

sample/deep sample method used in this study that combines bo t .  statistical and case- 

based approaches to determine whether differentid treatment exists within the criminal 

justice system (see also Daly, 1 994; Vera Knstitute, 19 77). Next I describe the data that 

will comprise the wide sample of cases for quantitative analysis. Finally, 1 discuss the 

criteria used to deveIop a deep sample of cases for qualitative analysis. For each data set, 

I describe the research design, sampling procedures, data collection, and analytic 

techniques, 

3.2. Using A Wide Sample/Deep Sample Approach 

Both quantitative and qualitative studies of punis hment disparity begin b y asking 

whether members of particular social groups are more IikeIy than members of other 

social groups to be convicted of crimes and to receive more severe punishments. In 

quantitative (or statistical) studies, while analyses are conducted in various ways, the 

general question addressed is: Do statistically si@ficant differences exist in the criminal 

justice treatment between or arnong particular groups? If there are significant differences, 

evidence of disparity is assumed to be present- If there are no significant differences, 

evidence of disparity is assumed to be absent. The strength of such studies is the ability to 

discem patterns among a large number of cases, holding constant the effects of other 



factors relevant to the outcome(s) being examined For example, a number of factors may 

be associated with criminal court outcomes such as defendant's prior criminal history and 

offense seriousness. If these factors are not taken into account (or controlled for) in an 

analysis, the observed effect of the key variable(s) being examined may be misleading 

(Le. specification error). 

In contrat to statistical studies, qualitative (or case-based) analyses generally 

focus on a smailer nurnber of cases so that the researcher c m  gather greater detail on the 

crime, the defendant, the victim and the criminal justice process. These qualitative studies 

have much to add to disparity research because they are able to bring depth and 

complexity to the meaning of crime and punishment and to consider the effect of factors 

that have traditionally not been available for analyses in larger data sets. For example, 

premeditation or victim precipitation in a violent incident often play an important role in 

criminal justice responses to criminal behavior. However, in-depth detail about the 

circumstances surrounding a crime and the factors emphasized by judges when 

sentencing particular defendants are often not available in statisticai studies because of 

the t h e  required to gather such information for a large nurnber of cases. By focusing on 

a smaller nurnber of cases and using qualitative methods, however, it is possible to collect 

such detailed data, 

Neiîher case studies nor statistical analyses done, however, generally offer an 

adequate examination of disparity. In conducthg statistical analyses of large data sets, 

social scientists are often not able to consider whether crimes were sufficiently different 

to warrant different responses or whether judges applied different theories of punishment 

in sentencing. Moreover, detailed information about the context of an offense and its 



perceived seriousness to victims or court officiais may not be well captured by 

quantitative methods. On the other hand, data Eom case narratives often may not be 

conducive to uniforrn codification and, thus, qualitative case studies are subject to 

problems of validity (for a detailed discussion of vaiidity in content analysis, see Weber, 

1990). Moreover, the small nurnber of cases analyzed often makes it difficult to 

generalize to the population of interest. This drawback may be compounded if little 

information is provided on how cases were selected for such studies, making it difficult 

to determine how typical or representative selected cases are of the population under 

study. The primary concern, Sien, may not be case-based analyses per se but rather how 

particular cases are selected for these analyses. 

While quantitative or qualitative methods alone may not adequately identi% 

disparities in criminal justice decision-making and the processes that produce them, a 

combination of both techniques c m  build upon this work. For example, in a study of 

gender differences in sentencing outcomes, Daly (1994) used a wide sarnple of cases to 

determine whether there were statistically-significant differences in the sentencing of 

male and female offenders (see also Vera Institute of Justice, 1977). Following statistical 

analyses of the wide sample, Daly selected pairs of male and female offenders who were 

charged with and convicted of the same statutory offenses to constmct a deep sarnple of 

cases for a more in-depth, cased-based analysis. Constructing a biography of each 

defendant and a nmative of each crime for comparative purposes, Daly used pre- 

sentence reports and judicid decisions to identify, first, what theones of punishment 

judges adhered to when j u s t i m g  sanctions and, second, whether the judgements were 

gender-based. 



This approach incorporates the strength of statistical methods as well as the 

crucial detail inherent in case-based analyses for a better understanding of the complex 

system of decision-making that exists within the criminal justice process. 1 use the wide 

sample/deep sarnple approach in my study to examine whether and why the relationship 

between a defendant and hisher victirn might affect criminal justice outcomes in cases of 

violent crime. Following a discussion of the unit of analysis chosen for my study, 1 will 

describe the research design, the sampling procedures, data collection and analytic 

techniques. 

3.3. Unit of Anaiysis 

My research examines the effect of victim-defendant relationship on criminal 

justice decision-making in cases of interpersonal violence and 1 study homicide as one 

forrn of violence. Homicide as the unit of analysis in other research has been criticized 

for being too narrow a crime category because a large number of closely-related violent 

offenses (e-g. assaults) are ornitted (see Simon, 1996b). However, selecting homicide 

cases as the unit of analysis for disposition research offers a number of advantages, 

primarily because unreported cases of homicide are assumed to be less cornmon than for 

any other crime. For exarnple, the majority of crimhologists explain the enforcement of 

criminai law in terms of a 'crime funnel' (Gomme, 1998). From this perspective, al1 

crime is potentially knowable, but most crime remains undetected: the 'dark figure.' As a 

result, the number of crimes committed is much higher than the number of cases in which 

a sentence is finally imposed (Roberts and Cole, 1999). One reason for this is that victims 

and witnesses often fail to report criminal activities to the authorities, thus, only a small 



number of crimes corne to the attention of criminal justice officids. Of reported crime, 

the majority of cases are never prosecuted because they are funneled out at vvious stages 

of the legal process. ' 
Official homicide statistics, however, are generally viewed as a reasonably 

reliable indicator of the actual number of killings that have taken place in a given year 

and of the characteristics of the individuds who commit them. Because most homicides 

are reported to the police, then, potential problems created by reporting bias are minimal, 

Moreover, unlike other reported crimes, police generaily investigate homicide with 

particular thoroughness, preparing records in detail. Findly, because of societal 

consensus about the gravity of homicide, the majority of perpetcators will be prosecuted 

and punished to some degree. In other words, the number of homicide cases that enter the 

criminal justice system is generally representative of the number of homicides that 

occur. 2 

A M e r  advantage of focusing on homicide as one type of violent crime is that 

cases are, generally, simitar in offense senousness and the degree of harm caused to the 

victim. Using homicide as the unit of analysis, in effect, controls for the type and severity 

of the violent act. There are many situations, however, when one person kilis another but 

the individual is never charged with, or convicted of, a homicide. This situation arises 

because there are two types of homicide: culpablr and non-culpable. In t h i s  study, I will 

focus on culpable homicide, a category that includes three types of k i l l i ~ ~ ~ s . ~  The varying 

degrees of culpable homicide are described in the ne= ~ect ion.~ 



Degrees of Culpable Homicide 

Section 222(4) of the Cnminal Code of Canada includes three types of culpable 

homicide: murder, rnanslaughter and infanticide. The distinction among the three 

offences is important because each is subject to different penalties. First, murder may be 

fîrst or second degree. First-degree rnurder involves one or more of the following 

components:' (1) it is planned and deiiberate; (2) it involves the death of a police 

oEcer(s), a custodian(s), or prison personnel while on duty; or (3) it is committed during 

the commission of certain other criminal acts (e-g. hijacking, kidnapping, forcible 

confinement, or sexual a~sault).~ Homicides that do not meet these requirements are 

classified as second-degree murder (CCJS, 1989), however, the line separating first- fiom 

second-degree rnurder is often obscure (Boyd, 1988). Usually at issue is the degree of 

planning and deliberation undertaken by the defendant prior to the killing (Grant et al., 

1998). 

In Canada, first-degree murder, as a proportion of al1 culpable homicides 

classified by police, has generally been increasing since 1976,~ although it has declined 

fiorn 58% of al1 culpable homicides in 1996 to 5 1% in 1998 (CCJS, 1999). Conversely, 

homicides classified by police as second-degree rnurder have generally been decreasing, 

and in 1998, represented about 39% of al1 culpable homicides (CCJS, 1999). In contrast, 

only about five percent of those charged with culpable homicide are subsequently 

convicted of first-degree murder and approximately 30 percent are found guilty of 

second-degree murder (Boyd, 1988). Section 235 provides îhat everyone convicted of 

murder will be sentenced to life imprisonment.8 A conviction of first-degree murder 



carries a mandatory minimum 25-year parole ineligibility period whereas this period may 

range from 10 to 25 years for a second-degree murder con~iction.~ 'O 

Homicides not classified as murder are deemed manslaughter which is defined as 

a 'kulpable homicide that would othexwise be murder" except that "the peson who 

committed it did so in the heat of passion caused by sudden provocation" (Criminal 

Code, 2000: 143). Section 232(2) states that "a wrongful act or insult that is of such a 

nature as to be sufncient to deprive an ordinary person of the power of self-control is 

provocation enough" @g. 143). However, the accused must act immediately after the 

provocation before there is time for hisher passion to subside." In general, Canadian 

criminal law has used the mental element (or mens rea) as the crucial factor in 

distinguishing between murder and manslaughter. As a result, the decision about the level 

of defendant culpability or blameworthiness is not only iduenced by the presence of 

provocation, but also by other factors such as intoxication (Grant et al., 1998). Despite 

annual fluctuations, about 9 per cent of al1 culpable homicides are classified by police as 

manslaughter (CCJS, 1999). However, manslaughter represents over 60 percent of al1 

convictions for homicide (Boyd, 1988).12 Manslaughter is subject to a maximum of life 

imprisonment, but carries no mandatory minimum sentence. 

The last type of culpable homicide under the Criminal Code is infanticide. This 

offense c m  only be committed by women and refers to the killing, whether by willfül act 

or omission, of a fiewly bom child by the mother. The child must be under one year of 

age and the mother must not have fully recovered from the effects of childbirth (Le. 

mental disturbances or postparturn disorders that arise as a consequence of giving birth) 

(CCJS, 1989). Infanticide is punishable by a maximum of five years imprisonment. From 



199 1-1 996, there were 1 8 cases of Ilifanticide which represented 16% of al1 homicides of 

VictMs under one year of age (CCJS, 1997). In 1997, 13 children under one year were 

kitled, eight by their parents (three were killed by fathers and five by their mothers). Four 

of the five women were charged with infanticide (CCJS, 1997). 

Understanding Wiether and Ho w Victim-Defendant Relationrh ip Affects Criminal 
Justice Outcornes 

3.4. Data Source 

Data used for the %ide sample' analyses were drawn from the total population of 

homicide cases in the city of Toronto, Ontario fiom 1974-1996.13 This data set 

documents the total population of homicides that were known to and recorded by legai 

and medical officials in Toronto, Ontario fiom 1974 through 1996. l4 Data collection 

began with a review of sumrnary police reports on homicides in Toronto. These reports 

provide an outline of the circumstances immediately surrounding the case as well as 

demographic and other persona1 information on the defendant@) and victim(s). This 

information was supplemented by an examination of records fkom a variety of other 

oEcial and unofficial sources to address gaps in information, cross-check the 

comprehensiveness of the police data, or cross-validate data from different sources. 

Among these sources were admitting books for the Toronto Don Jail and Criminal 

Case Indictment Files for the Toronto region, both of which could be accessed at the 

Ontario Archives. Annual reports of the Toronto Police Department were also used. 

These reports provide counts of the number of cases of murder and manslaughter for each 

year. Because my study focuses on court outcornes, 1 collected more detailed 



information on the c i rc~s tances  surrounding the homicides and the criminai justice 

outcomes for each case fiom Crown Attorney files and reports published in various 

Toronto daily newspapers. 

Monnation was gathered on approximately 100 variables for each case,'' including 

characteristics of the defendant and the victim, the circumstances surrounding the 

homicide, and the disposition process.16 From 1974 through 1996, a total of 1,533 

homicides were recorded in the city of Toronto. During this 23-year period, a total of 

1,003 homicides were dealt with through the aduit criminal court. " Using the Toronto 

homicide data, 1 identifi patterns in criminal justice responses to homicide in one urban 

jurisdiction for a variety of victim-defendant relationship categories that range along a 

continuum of intirnacy. More specifically, these data address the first three research 

questions: (1) To what extent does victirn-defendant relationsbp affect court outcomes 

generdIy? (2) Does gender andor time condition the association between victim- 

defendant relationship and court outcomes? (3)  To what extent does relationship type 

lead to variation in legal responses to homicide among intirnate partners.18 

Below, 1 discuss the measures of criminal justice decision-making, the key 

independent variable - victim-clefendant relationship - and the control variables included 

in the analyses. 

3.5. Measures 

Dependent Variables 

1 use seven dependent variables in my analyses in order to capture the sequence of 

decision-making involved in reaching finai dispositions within the criminal justice 



process.lg The outcomes are seventy of the initial prcsecution charge, mode of 

conviction, verdict at trial, likelihood of conviction, senousness of conviction, lenad of 

prison sentenceZo and, fïnally, an outcome variable that captures the 'quantity' of law 

expenenced by each defendant (Myers, 1980; Black, 1976). My decision to use seven 

outcome variables was in reçponse to research that has questioned the validity of studies 

that focus exclusively on sentencing decisions, ignoring pre-sentence decision-makùig 

stages (Bernstein et al., 1977% 1 977b, 1979; Hagan, 1974; Miethe and Moore, 1986; 

Petersilia, 1983; Schur, 1971 ; Swigert and Farrell, 1977). This work has highlighted the 

importance of analyzing the sequential nature of decision-making within the criminal 

justice system in disposition research. 

For exampie, a primary concern with studies that focus exclusively on sentencing 

outcomes is that the failure to consider earlier stages in the crunina1 process ignores the 

impact of such decisions on the ultimate sentence imposed (Greenberg, 197?: 174). In 

other words, the sole exarnination of sentencing decisions may mask differential 

treatment at earlier case processing stages that, in tum, influences the subsequent 

disposition. For example, a defendant who pleads guilty in exchange for a charge 

reduction may receive a lighter sentence than a defendant who does not plead guilty, but 

is subsequentiy found guilty at trial and sentenced accordingly. 

Moreover, decisions made at earlier stages of the legal process should be 

examined as outcomes in and of themselves not ody because of their iriuence on later 

outcornes, but because the sequential nature of the criminal process means different 

cnminal justice actors make decisions at different stages. For instance, prosecutors are 

initially responsible for deciding whether a case is resoived by trial or by guilty plea. The 



specific concerns of a prosecutor at this stage of the process may be substantively 

dflerent than judicial concems at the sentencing stage. Thus, exarnining the types of 

cases that reach conviction and the types of defendants that are convicted by trial or by 

guilty plea is an interesthg question in and of itself. In summary: 

The fact that the criminal justice system operates like a sieve, filtering out 
defendants at each stage of the process makes it amenable to analyses organized 
more like a tree than a table. Schur (2971) and Hagan (1974) underscore this 
point, notùig that the processing of deviants involves a series of decision-making 
stages, and not dl deviants continue through al1 of the stages. As such, processud 
analyses that begin with a sarnple of deviants, and examine sequential decisions 
where the sample for whom the decision is relevant decreases with each new 
decision, can bring to Iight the manifestation of discretion at different stages in 
deviance processing (Bernstein et al., 1977: 745) 

Below, 1 discuss each decision-making stage, briefly hypothesizing how the 

relationship between a defendant and hisher victim might affect the decision made at that 

stage of the criminai process. Table 3.1 iists the coding and fiequency distributions for 

the seven outcornes in the Toronto homicide data.21 

(Y [) Prosecution Charge. The first outcome variable measures the severïty of the 

prosecution charge. This is an important decision point for a defendant because the 

seriousness of the initial charge, under most circurnstances, will be an important 

determinant of the ultimate sentenced received (see Brereton and Casper, 198 1-82). That 

is, the penalty structure available to the sentencing judge is contingent upon the 

conviction charge and the seriousness of the conviction charge is indirectly contingent on 

the seriousness of the initial charge (Brerton and Casper, 198 1-82). For exarnple, a fist- 

degree murder charge may be reduced to second-degree upon conviction, but a defendant 

charged with second-degree murder cannot be convicted of first-degree murder at trial. 



Table 3.1. Coding and Frequency Distributions for Seven Criminal Justice Outcornes, Toronto, 1974- 
1996 

Variable Coding Frequency Percentage 

Y I  Initial charge laid 
(N= 1003) 

Y-, Mode of conviction 
(N=996) 

Yj Verdict at nial 
(N=574) 

O Other charge 
1 First-degree rnurder charge 

O Guilty plea 
1 Case sent to trial 

O Found not guitty 
1 Found guiIty 

Y4 Likelihood of conviction O Acquitted 
(N= 1003) 1 Convicted 

YS Seriousness of conviction O Other conviction 
(N=766) 1 Murder conviction 

Y6 Lena& of Sentence 
('N=766) 

Yi  Amount of law 
(N=1003) 

Interval level 9.062 

Interval Ievel 4.04 1 



Moreover, the amount of h m  caused by the defendant is itçelfan important 

consideration in sentencing decisions and this is generally reflected in the initial charge 

laid (Brerton and Casper, 198 1-82). 

Some studies of police and prosecutonal decision-making suggest that charging 

practices in homicide cases reflect a number of subjective, political considerations. That 

is, police and prosecutors may 'charge up' to demonstrzte that they are not being too 

lenient, to allow room for possible plea negotiations, or to allow for the possibility that 

evidence rnay be uncovered during the investigation that supports a more serious offense, 

for exarnple, evidence of malice andlor premeditation (Higgingbottom and Zamble, 1988; 

Mather, 1979; Williams and Rodeheaver, 199 1). In Canada, police consistently 

categorize over 90 per cent of ail homicides as murder when laying charges yet a 

breakdown of the subsequent outcornes of these cases shows that about 60 per cent result 

in manslaughter convictions (Boyd, 1988). Similarly, when charges are filed, prosecutors 

classify the majority of homicides as murders, regardless of the circumstances of the 

killing (Mather, 1979), suggesting that prosecutors generaliy adhere to the initial charge 

laid by police. 

The data used in this analysis support the above patterns (see Table 3.1). Because 

the majority of charges are for murderyu 1 include a dichotomous measure that captures 

the severity of the charge laid by the prosecution. Ifa defendant was charged with k t -  

degree mwder, the most senous charge possible in cases of homicide, the case was coded 

1. If a defendant was charged with a less serious offence, including second-degree 

murder or rnanslaughter, the case was coded O. The primary justification for a first-degree 

murder charge is the presence of planning and deliberation. This has historically been 



seen as a factor that makes a murder more serious (Grant et ai., 1998). Drawing fiom the 

mitigating emotions' perspective, 1 argue that homicides between victims and defendants 

who are close io relational distance are primarily perceived to arise spontaneously and 

immediately out of anger or some other strong emotion (see Messner and Tard=, 1985; 

Sarnpson, 1987; Parker and Smith, 1979; Smith and Parker, 1980; Rojek and Williams, 

1993). Thus, 1 expect that defendants who killed sexual intimates w i l  be less often 

charged with first-degree murder than defendants who shared more distant relationships 

with thek victims. 

(Y2) -Mode ofConviction. Criminai defendants have a constitutionally guaranteed 

right to a trial by judge or jury. However, most criminal charges in Canada are disposed 

of by a guilty plea rather than at trial (Ftuby, 1999). While guilty pleas may not be as 

fiequent in homicide cases as they are for other types of violent crime, they do represent 

a significant proportion of cases that result in a conviction. A guilty plea represents an 

admission that the defendant committed the crime he/she is charged with and carries wiSi 

it the defendant's consent to a conviction being entered without any trial. A plea of guilty 

can occur in two ways. First, the prosecution may charge a defendant with a particular 

offense related to the homicide and the accused pleads guilty to that offense. On the other 

hand, as part of a plea bargain, the accused may plead not guilty to the offense hekhe is 

charged with, but guilty to a lesser charge. For example, an accused charged with first- 

degree rnurder rnay plead not guilty to this offense, but guilty to the lesser offense of 

second-degree murder in order to reduce the number of years of imprisonment that can be 

imposed.23 



Table 3.1 shows that in close to 60 percent of the sample, the defendant's case 

was sent to trialL4 and the remainder (42%) were resolved through guilty pleas. Thus, this 

outcome variable is a dichotomous measure of wheîher the case proceeded to trial (coded 

1) or was resolved by a guilty plea (coded O). Due to the high risks ofien associated with 

trials, defense attorneys usualiy try to settle homicide cases by negotiating a plea to a 

reduced charge (see Mather, 1979). GuiIty pleas may dso be a viable option to the 

prosecution if there are mitigating circumstances surrounding the killing such as 

intoxication or some degree of victim responsibility. Drawing fiom the 'victim 

participation' perspective that argues images of victim responsibility are more likely to 

a ise  in homicides between defendants and victirns who are close in relational distance 

(e-g. Riedel, 1987), 1 expect that cases ïnvolving intimates will be less likely to go to trial 

than cases involving non-intimates. 

(Y3 ) Trial Verdict. Some research has shown that when cases of violent crime are 

resolved by trial, judges are less likely to convict if the defendant allegedly victimized a 

stranger, whereas juries are more likely to convict if the crime involved strangers (Myers, 

198 1). Beyond this? research is sparse on how victirn-defendant relationship rnay 

influence a defendant's conviction or acquittai at trial. hcluding only those cases that 

proceeded to trial, 1 examine how relational distance affects the verdict at trial. 1 include a 

measure that captures whether the defendant was found guilty (coded 1) or acquitted 

(coded O). Sixty percent of the defendants whose cases were sent to trial were found 

guilty of their cnme(s). 1 expect that the probability of conviction will not vary by type of 

victim-defendant relationship because those cases that proceed to trial may often involve 



more serious crimes, regardless of the relationship between a defendant and hisher 

victim, 

tT4) Likelihood of Conviction. Regardless of whether a case is resolved at trial or 

by gui1ty plea, there may be variation in the overail Iikelihood of conviction. The fourth 

outcome variable, then, is coded 1 if the defendant pleaded guilty or was found guilty at 

trial and is coded O if the defendant was acquitted or had hisher charges dismissed at 

some point during the criminal process. In the Toronto homicide data set, slightiy more 

than three-quarters of the defendants were convicted by trial or guilty plea (76%). 

Because defendants in intimate homicides often are arrested at the scene of the crime 

and/or are hypothesized to be more likely to enter guilty pleas, I expect that convictions 

are more likely in these cases than those involving defendants and victims who shared 

more distant relationships such as acquaintances andor strmgers. 

(Ys) Seriousness of Conviction. The distinction between a murder and a 

manslaughter conviction is of great significance for a defendant (Grant et al., 1998). This 

distinction is crucial because murder carries a mandatory penalty of life imprisonment 

whereas manslaughter convictions carry no m i n i u m  mandatory sentence. Generdly, as 

mentioned previously, murder is distingüished from manslaughter by the existence of 

malice aforethought on the part of the defendant (i.e. intent to commit a crime). T 'us,  the 

presence of certain extraneous or rnitigating factors such as provocation, intoxication, 

diminished responsibility or a suicide pact rnay reduce an offense fiom murder to 

manslaughter (Mitchell, 199 1). To determine how victim-defendant relationship rnight 



S e c t  the seriousness of the conviction, I examine whether the defendant was convicted 

of murder (coded 1) or convicted of a less senous charge, primarily rnanslaughter (coded 

o).~' This analysis includes both cases resolved by guilty pleas and those that proceeded 

to trial. Table 3.1 shows that the almost 40 percent of the cases resulted in a conviction of 

either first- or second-degree murder. 

Drawing fiom both the 'mitigating emotions' and the 'victim participation7 

perspectives, 1 expect that offenders who kill intimates may be perceived to be acting out 

of strong emotion or loss of emotional control that may act to nullie perceptions that the 

offender intended to kill hislher victim. This, coupled with the perception that victirn 

participation is more likely to be present in intimate violence, may make it easier for the 

defense to successfully argue provocation in cases of homicide involving victims and 

defendants with a @or relationship. A successful defense of provccation generally 

results in a charge reduction (Le. fiom murder to manslaughter). As a result, 1 expect that 

defendants who kill victims close in relational distance will less often be convicted of 

murder than offenders who kill strangers. 

(Y6) Length of sentence. Prior literature suggests that the sentencing of a 

defendant involves two separate decisions. The first is whether to imprison the defendant 

and, if imprisonment is imposed, the second decision is what length of sentence is 

appropnate. Only 20 cases in the Toronto data set did not result in a term of 

imprisonment, thus, 1 examine only the second decision: the length of sentcnce 

i ~ n ~ o s e d . ~ ~  The sentencing of convicted offenders is based, in part, on materials presented 

to the court after guilt has been determined (Le. pre-sentence reports that describe, for 



example, the criminal history of a defendant). Moreover, sentencing decisions are 

dependent upon the type of conviction imposed and, within each offense category, the 

range of possible sentences. For example, defendants convicted of first-degree murder in 

Canada receive an automatic life sentence with no chance of parole for 25 years, the 

longest possible term of i ~ n ~ n s o n m e n t . ~ ~  In contras$, while a conviction of second-degree 

murder aiso carries a mandatory life sentence, the penod of parole ineligibility may range 

fiom 1 0 to 25 years. Thus, the sixth outcome variable is a continuous measue that 

captures the nurnber of years a defendant has been sentenced to prison with values 

ranging fiom O up to and including 25 yearç. This analysis includes only those offenders 

who were sentenced to prison. The average sentence imposed upon a defendant in the 

Toronto court was nine years. 

Because judicial decisions about the length of sentence often reflect decisions 

made at earlier stages in the process, it is possible that offenders who killed intimates will 

not receive significantly lighter sentences than those offenders who had no prior 

relationship with their victims. In other words, 1 have hypothesized that these offenders 

are more likely to be charged with less senous crimes, to resolve their cases through 

guilty pleas and to be convicted of less serious crimes. As a result, once these earlier 

decision points are taken into accouit, there may be no significant differences in the 

length of imprisonment imposed for killers of intimates and non-intirnates. However, 

research has also shown that a plea of guilty may lead ta reduced sentences, thus, 

defendants who kili intimates may still receive lighter sentences. 



( Y s )  Amount of lm. Finally, drawing fiorn work by Myers (1980), 1 construct a 

cumulative dependent variable that measures the number of applications or increments of 

Iaw expex-ienced by each defendant (see also Black, 1976). This interval-Ievel variable 

provides a more general measure of the arnount of criminal law used to respond to 

particular types of homicide, depending on the type of victim-defendant relationship. The 

values of this variable are mutually exclusive and are as follows: 1 (not guilty 

verdict/court dismissal); 2 (not guilty due to mental illness); 3 (guilty/prison sentence less 

than two years); 4 (guilty pledprison sentence fiom 2 to 1 0 years inclusive); 5 (guilty 

verdict/prison sentence f%om 2 to 10 years inclusive); 6 (guilty pledprison sentence 

ranging fiom 10 to 24 inclusive); 7 (guilty verdictlprison ranging fiom 10 to 24 years 

inclusive); and, finally, 8 (guiltykentenced to 25 years). This final analysis includes al1 

cases that entered the criminal justice system, providing a more complete picture of the 

role played by relationship type in the sequence of criminal justice decision-making. I 

expect that, overall, defendants who victimize intimates will be subject to less law than 

those who victimize strangers because the more Ienient treatrnent hypothesized in the 

earlier stages of the process will have an impact on later outcomes. 

Below 1 describe the key independent and control variables that are included in 

the quantitative analyses to fol1ow. Because Chapters 4 through 6 ïnclude various 

samples, coding and fiequency distributions for the variables will be provided in the 

individual chapters . 



Key Independent Variable 

Drawing from work by Black (1 976) and others (Decker, 1993; Silverman and 

Kennedy, 1987, 1993) discussed briefly in Chapter 2,I use the concept of relational 

distance to constmct victim-defendant relationship categories. Briefly, relational distance 

is defined as "the degree to which people participate in one another's lives" (Black 1976: 

40). This can be measured in a variety of ways including the scope, fiequency and length 

of interactions, die age of the relationship, the nature and number of links between 

individuals, common social and cultural characteristics, shared interests and common 

linkages to third parties (see aiso Horwitz, 1990). Drawing fkom this work, then, several 

types of analyses are conducted. The way victim-defendant relationship is measured 

varies for each analysis.z8 These analyses are discussed separately in the following 

sections. 

Intimacv as a continuum: In the first analysis (see Chapter 4), 1 construct a five- 

category victirn-defendant relationship variable to examine how varying degrees of 

intimacy between a defendant and hisher victim may affect criminai justice responses to 

violent crime. It is increasingly recognized that the use of finer distinctions to describe 

victim-defendant relationships may be important for accurately measuring the dependent 

variable in homicide research (Dawson and Gainer, 1998; Decker, 1993). That is, a 

continuum of intensity or reiational distance exists that may be important, not only in 

describing victim-offender typologies in violent acts, but also the moral and legai 

reactions to these acts. For example, the intensity of the victim-defendant relationship is 

associated with the type of weapon used in a killing, the location of the incident, and the 



number of suspects and victims involved (Decker, 1993). These factors rnay also be 

important determinants in the allocation of criminal sanctions. For instance, weapon use 

md the number of victims killed rnay increase offense severity. 

The five categories used in the first set of analyses include intimate partners:9 

family members (not including spouses), fiends, acquaintances and strangers. Killings 

between intimate partners have been shown to be a distinct type of homicide, compared 

to other non-stranger homicides, particularly those involving other family members, in a 

number of ways (see Daly and Wilson, 1988; Silverman and Kennedy, 1987; Zimrîng et 

al., 1983). For instance, intimate partner homicides tend to be concentrated in similar age 

and gender categories while killings among Mends or acquaintances are not. 

Furthemore, the distinction between fiends and acquaintances rnay also be 

important for understanding homicides and the legal reaction to such acts. Traditionally, 

friends and acquaintances have been included in one category, however, it rnay be that 

killings between &ends are more like homicides among intimates (Le. spouse/lovers, 

farnily rnembers) whereas acquaintance killings more closely resemble stranger events. 

That is, acquaintances have fewer mutually-reinforcing interactions than do fiends and 

typically (though not always) acquaintances have known each other for shorter periods of 

t h e  @ecker, 1993). The inclusion, then, of acquaintances and fnends together as one 

type of victim-defendant relationship rnay distûrt the traditional meaning of the word 

'fiiendship'. Each relationship type is entered into the mode1 as a dummy variable (0,l). 

Despite the move to create more rneaningfid victim-defendant relationship 

categories, each type of relationship rnay still contain considerable internal variation in 

the degree of intimacy or relational distance that exists between the parties. For exarnple, 



the intimate partner category includes current and former legal spouses, common-law 

partners, and dating relati~nshi~s." 0Other family members include îhose defendants who 

killed parents, children and other kin, such as grandparents Stepchildren, stepparents, 

common-law kin and foster children are also included in this category. Friends include 

housernates, roommates, drinkïng buddies and other types of relationships in which the 

defendant and victim had a relatively close and amicable relationship prior to the killing. 

The acquaintance category includes CO-workers, neighbors, business relationships (illegal 

and legd) and adversaries. Finally, the stranger category includes defendants who had no 

prior contact or only minimal contact (i.e. met on the day of the incident) with their 

victùns, 

While it is possible, then, to imagine M e r  disaggregation of victim-defendant 

relationship, small nurnbers may prevent any meaningful analysis. It is possible, 

however, to examine in more detail the criminal justice treatment of intimate partner 

homicides. The purpose of the quantitative analyses reported in Chapter 5 and 6 is to 

determine if these defendants are treated distinctly different fiom defendants who killed 

victims with whom they shared other types of relationships. Furthemore, 1 explore any 

within-group variation in criminal justice responses to intimate partner killings. 

The role of sexual intimacv: As mentioned above, killings between sexual 

intimates have been shown to be a distinct type of homicide, compared to other non- 

stranger homicides, particdarly those involving other family members, in a number of 

ways. Thus, in the second analysis (see Chapter 5), 1 use a dichotomous measure of 

victim-defendant relationship to compare the legal treatment of cases involving sexual 



intimates to those cases in which no sexual intimacy existed between the defendant and 

hisher victirn. Using the Toronto homicide data, the purpose of this analysis is to 

determine if there is something distinct about the way intimate partner relationships are 

treated or perceived by crimind justice officials compared to al1 other relationship types. 

In addition, 1 examine how gender and time may condition the association between 

relationship type and court outcomes, M e r  isolating the independent effects of victirn- 

defendant relationship. 

A prelirninarv look at relationship status and state: The final quantitative analysis 

(see Chapter 6 )  takes a preliminary look at the role of relationship status and relationship 

state in criminal justice decision-making. By using the concepts of relationship status and 

relationship state, I recognize that within the category of sexual intimates, variations exist 

in the intensity of intimate relationships. Moreover, it may be that those intimate 

relationships in which one or both parties has much invested are more likely to be the 

setting for extreme violence or even homicide (Rodriguez and Henderson, 1995). More 

specifically, marital and non-marital intimate relationships were found to differ in their 

charactenstics (Dawson and Gartner, 1998) and, hence, may be perceived differently by 

criminal justice officials responding to violent crime. Furthemore, crimes between 

estranged and current intimate partners may also attract different criminal justice 

respomes in cases of interpersonal violence. 

The purpose of Siis analysis, then, is to determine ifdifferences exist in the 

treatment of different types of intimate partner killings. To examine such a possibility, 1 

use a subset of cases that include only those defendants and v i c b s  who were sexual 



intimates. Here victim-defendant relationship is a dichotomous measure comparing 

marital p m e r s  (coded O) to non-marital partners (coded 1). The marital category 

includes both legal spouses and common-law partners. The non-marital group includes 

boyfriends/girlfiiends, initial dating reiationships, and short-term (less than one month) 

and/or sporadic common-law relationships. A second objective of this analysis is to 

compare legal outcomes for defendants who were currently involved with their victims to 

those who were estranged from their victims at the ùme of the killing. 

Conîrol Variables 

A number of control variables are also considered in my analyses (descriptive 

statistics provided in the analyses chapters that follow). These include a combination of 

legal and extra-legal factors that prior research has demonstrated influence criminal 

justice decision-making. 1 categorize these independent variables into one of the 

following four types of information: (1) legal variables; (2) defendant characteristics; (3)  

victim characteristics; and, finally, (4) situationd characteristics of the homicide event. 

LegaZ Variables 

Seven legai variables are included in the analyses:31 defendant's prior criminal 

record, defendant's role in the incident, nurnber of defendants involved in the homicide, 

number of counts of homicide the defendant is charged with (i.e. number of victims), 

initial prosecution charge,32 mode of conviction and severity of conviction? I capture the 

criminal history of the defendant with a dichotomous measure indicating whether the 

defendant had a prior criminal record (coded 1) or had no prior history of convictions 

(coded o ) . ~ ~  I expect that prior criminal record will significantly affect the severity of the 



sentence as documented by pnor research (Blumstein et al., 1983; Hagan and Bumiller, 

1983; Klepper et al., 1983; Kruttschnitt, 1982) and have some effect on early process 

decisions regarding initial charge and mode of conv ic t i~n .~~  

The second legai variable pertains to the defendant's role in the homicide. The 

defendant's role may mitigate the perceived blameworthïness of an offender if it was 

deterrnined that he/she was a follower rather than a leader or organizer (Steffensmeier et 

al., 1998). That is, even though an individual who aids and abets a homicide is legally 

indistinguishable fiom the primary defendant, the degree of involvement in the offence is 

a relevant factor in determinhg the length of sentence (Grant et al., 1998). Judges may 

impose a shorter period of parole ineligibility if a defendant's involvement in the killing 

was less than that of the primary offender. The defendant's role in the killing may also be 

relevant at earlier decision points in the system. Prosecutors, when charging and 

negotiating pleas, as well as judges and juries at trial, may perceive a defendant who 

pIayed a minimal role, or at Ieast less than that of the primary offender, to be Iess 

culpable for the crime. Thus, I include a dichotomous variable that captures whether the 

defendant was the prirnary offender (coded 1) or a secondary offender (coded O) in al1 

seven models. 

The number of defendants involved in a homicide is the third legal variable 

considered. This captures whether there was a single defendant (coded O) or multiple 

defendants (coded 1). The killing of more than one person at one time may also lead to a 

more severe criminai justice response (Black, 1976; Huang et al., 1896; Myers, 1980). 

Thus, the fourth legal variable in my analysis captures the number of counts of homicide 

the defendant is charged with (which generally equals the number of victims killed). 



Because the majonty of homicides involve one victim only, I include a dichotomous 

variable that designates whether the defendant was charged with one count (coded O) or 

multiple counts of homicide (coded 1). 1 expect this variable to have a significant positive 

influence on dl seven outcornes. In particulu, research has shown that the seriousness of 

the prosecution charge increases and the probability of a trial increases when there are 

multiple victims (iMyers, 1980). Moreover, while a sentence for murder cannot exceed 25 

years, where discretion is possible (i.e. for second-degree murder), judges may increase 

the parole ineligibility period because the case involved multiple killings. 

The fifth legal variable - severity of initial prosecution charge - is included as a 

control for five of the seven models. The measure 1 employ indicates the level of 

seriousness for the most severe charge as determùled by the Criminal Code of Canada 

thus, this interval-level variable has a range of ' 1' for 'other charges'36 to '4' for fist- 

degree murder. The sixth legal variable - severity of conviction - is entered as a control 

in one model: sentence length. This interval-level variable a l s ~  has a range of ' 1 'for 

'other charges' to '4' for first-degree murder. Increases in charge severity should increase 

the likelihood that a case will go to trial, that the defendant will be fourrd guilty at trial 

and that he/she will be convicted of murder. Increases in the severity of conviction are 

expected to be positively associated with the length of sentence imposed. 

Finally, with regard to the fina1 legal variable, research on the role of guilty pleas 

in obtaining more lenient treatment within the cnminal justice system is contradictory 

(Brerton and Casper, 198 1-82; LaFree, 1985; Narddli et al., 1988). However, the 

cornmon belief is that a guilty plea or a plea bargain generally results in charge 

reductions andor lighter sentences (Mather, 1979; Nardulli, 1979; Neubauer, 1974; 



Newman, 1966; Uhlman and Waker, 1979; Vetri, 1964). One reason for this belief is that 

guilty pleas are often entered for the sole purpose of obtaiaing a charge reduction. 

Moreover, it is common for judges to reward offenders who accommodate the system by 

pleading guilty and saving the expense of a trial with more lenient sentences (Dawson, 

1969; Rosett and Cressey, 1976; Ruby, 1999). 

In contrast, it has been argued that the initial rewards of a guilty plea at one stage 

of the process may cancel out any M e r  rewards at later stages (Eisenstein and Jacob, 

1977; Smith, 1986). For example, if an offender pleads guilty to obtain a charge 

reduction, the sentencing judge may not feel that the guilty plea should be considered a 

mitigating factor at sentencing. As a result, an offender who pleads guilty to second 

degree murder to avoid the 25-year minim~~ll parole ineligibility penod of a fist-degree 

murder conviction rnay not receive more lenient treatrnent again at sentencing. While the 

fmdings are not consistent, the bulk of the research suggests that guilty pleas are 

associated with outcomes at one or more stages of the criminal justice process. To 

operationalize this aspect of case processing, then, the final legal variable differentiates 

cases resolved by pleas (coded 0) fkom those resolved at trial (coded 1 ) in the rnodeIs 

predicting conviction serïousness and length of sentence. 

Defendant Characteristics 

Research on punishment disparïty has also docwnented the effect of a nurnber of 

extra-legal factors on criminai justice outcomes. Gender, race and age are important 

social statuses by which Western society is stratified and differentiated (Steffensmeier et 

al., 1998). An abundance of studies have examined the independent effects of the 



defendant's gender and race on sentencing outcomes and a few studies have exarnined 

age effects. A fairly persistent finding in the sentencing research is that adult female 

defendants are treated more leniently than adult male defendants (see reviews in Bickle 

and Peterson, 199 1 ; Daly and Bordt, 1995; Odubekun, 1992; Steffensmeier et al., 

1993).~' However, these gender diffkrences are more often found in sentencing or 

imprisonment decisions (idout) than in case dismissals and convictions (Nagel and 

Hagan, 1982). To capture possible gender differences in punishment, 1 include a dummy 

variable that measures whether the defendant was male (coded 1) or female (coded O) in 

al1 seven models. 

In contrast, research h d s  inconsistent effects of race on sentencing (see reviews 

Kleck, 1985; Kramer and Steffensmeier, 1993). Some studies show that black defendants 

receive more severe sanctions than white defendants (Lizotte, 1978; Petersilia, 1983; 

Spohn, 1990; Spohn et al., 198 1-82); othee show that blacks receive more lenient 

sentences than whites (Bernstein et al., 2977; Levin, 1972); and still others find few race 

differences (Klein et al, 1988; Wilbanks, 1987) or mixed results (Dixon, 1995; Krarner 

and Steffensmeier, 1993). Research has also found that the presence and size of race 

effects Vary across courts with different contextual characteristics (Myers and Talarico, 

1987; Tonry, 1995). Thus, 1 include a dummy variable to capture whether the defendant 

is white (coded O) or non-white (coded I ) . ~ '  

Finally, research findings on the age-sentencùlg relationship are sparse and recent 

research reveals that the association is more complex than is usuatly recognized. On the 

one hand most analyses of sentence outcomes control for age as a continuous variable, 

assuming a linear effect; these analyses typically report a small or negligible age effect 



(e-g. Klein et al., 1988; Myers and Talarico, 1987; Peterson and Hagan, 1984). On the 

other hand, several studies find - when the data are partitioned into 'old' versus 'young7 

offenders - that older offenders (e-g. 50 and over) are treated more leniently than younger 

offenders (e.g. offenders in their 20s; see Champion, 2 987; Cutsall and Adams, 1 983 ; 

Wilbanks and Kim, 1984). Notably, defendants in their 60s and 70s appear to benefit the 

most fiom the overall greater leniency extended to older defendants (see Steffensmeier 

and Motivans, 2000). 

Steffensmeier et al. (1995) provide some clarification on the role of age in 

sentencing. They found a non-linear or inverted U-shaped relationship when the full 

range of adults ages was included, fkom late teens to young aduithood through rniddle 

and old age. This cwilinearity wsts largely due to the more lenient sentencing of 

youthful (aged 18-20) compared to young addt offenders (aged 2 1 -29), the peak ages for 

receiving the harshest sentences. Younger offenders, aged 18-20, received sentences on 

par with offenders in their 30s, whereas offenders in their 50s and older received the most 

lenient sentences. The age-sentencing relationship then becomes strictly linear fiom 

about age 30 into old age. It appears that judges see youthful offenders as more 

irnpressionable and more likely to be harmed by imprisonrnent than young 'adult' 

offenders, while older offenders are perceived to be less dangerous and, thus, pose less of 

a risk if released back into the community (see Steffensmeier et al., 1995). In my study, 

then, 1 control for the curvilinear relationship between defendant age and criminal justice 

outcomes. 

Employrnent status and marital status may also be considered social status 

variables. Along with the relationship between a defendant and hidher victirn, these two 



variables are also indicators of social morphology or the degree to which a defendant 

participates in social life (Black, 1976). Employment status may be particdarly relevant 

to criminal justice outcornes, then, because holding a job represents not only econornic 

power (Turk, 1969), but also social integration (Black, 1976; Landes, 1974). Thus, 

unemployed offenden may be treated more severely than employed offenders (Bons, 

1979; Reskin and Visher, 1986). 1 include a dummy variable that captures whether an 

offender is employed (coded O) or unemployed (coded I).~'  Similady, marital status 

represents a f o m  of social integration (Black, 1976; Myers, 2 980). A separate dumrny 

variable measures whether a defendant was married (coded O) or not presentiy married 

(coded 1) when the kiiling o c c ~ r r e d . ~ ~  

Much of the previous research on crimüid justice decision-making has considered 

only the characteristics of the defendants, however, the social structure of a case depends 

on the identity of both the victim and the defendant as well as the characteristics of each 

in relation to the other @aurngartner, 1999). Thus, considering the characteristics of only 

one of the parties may produce misleading results or obscure significant associations. 

Below, then, 1 describe the various characteristics of the victim that are included as 

controls in each of the models. 

Victim Characteristics 

Various social status characteristics of the victim have also been s h o w  to be 

important determinants of criminal justice outcornes for violent crime. Of particular 

interest in my study is the gender of the victim. Previous research on the role of victirn- 

defendant relationship in criminal justice decision-making has controlled for gender of 



the defendant (Albonetti, 1 99 1 ; Miethe, 1 987; Williams, 1 W6), however, isolating the 

distinctive effects of relationship type requires that the gender of both the defendant and 

the victim be taken into account (Felson et al., 1999). As discussed in Chapter 2, the 

effect of gender of the victim and defendant may be confounded with the effect of 

relationship type on court outcomes because gender and relationship type are intricately 

linked in crimes of interpersonal violence. For example, females primmily victimize and 

are victimized by family members, especially male intimate partners, whereas males 

primarily victimize and are victimized by other males, strangers or othenvise (e.g. 

Browne and Williams, 1989; Reiss and Roth, 1993). 

The gender of the victim has been s h o w  to be associated with criminal justice 

outcomes in homicide in the imposition of the death penalty (Gross and Mauro, 1989; 

Rapaport, 1992) as well as seventy of conviction (Farrell and Swigert, 1986; Williams, 

1976). That is, lethal acts involving female victims may elicit a more severe response 

than do offenses that involve male victims. Thus, 1 include a dumrny variable that 

measures whether the victim was male (coded O) or female (coded 1). Based on the above 

research, 1 expect that cases involving female victims will attract more law . 

The final variables related to the victim entered as controls are the victim's race, 

age, employment status, marital status and substance use. I include a durnmy variable to 

capture whether the victim was white (coded O) or non-white (coded 1 ). The age of the 

victim has also been found to be relevant at some stages of the criminal justice process, 

particuiariy in the initial charging stage (see Williams, 1976). Therefore, I control a 

potential curvilinear relationship between victirn age and court outcomes, The 

employment status of the victim may also be relevant as research has demonstrated that 



the criminal justice system's response to men who kill employed women is different from 

the response to offenders who kill unemployed wornen (Crawford and Garnier, 1992). 

Killers of empfoyed women were more likely to be charged with and convicted of first- 

degree murder and, thus, received longer sentences. Overall, their cases were found to be 

prosecuted to a significantly greater degree than if victims were unemployed (Boris, 

1979). 1 include an employment status variable similar to that included for defendants. 

The marital status of the victim may also be relevant to criminal justice decision-making. 

As Horwitz (1 990) argues there is a greater tolerance for victimization of women who are 

not dependents of their abusers. Thus, 1 include an identical measure of victim's marital 

status to that included for defendant's marital status. Finaily, Williams (1 976) found that 

alcohol abuse by the victim was a detenninant of case-processing decisions, influencing 

perceptions of them as blameworthy individuals. I include a measure of victim substance 

use that captures whether the victim had been using alcohol andor drugs at the time of 

the killing (coded 1) or not (coded o) .~ '  

Event Characteristics 

Several characteristics of the homicide event have also been shown to influence 

criminal justice decision-making. Weapon use is ofien used as a measure of offense 

seriousness (Hagan, Nage1 and Albonetti, 1980; LaFree, 1980; Lizotte, 1978) and is 

associated with more severe crixninal justice treatment. When that weapon is a gun, some 

research in the United States has demonstrated that more severe criminal sentences result 

(Castellano, 1985; Cook and Nagin, 1979; Loftin et al., 1983; Wright et al., 1983). In 

contrast, however, Givelber (1994) has found that homicides committed with firearms are 



less likely to receive the death penalty than murders with other weapons, at least in 

Florida and Georgia. He argues that this occurs largely because guns kill quickly and 

efficiently. While there is no comparable research in Canada on this issue, anecdotal 

evidence suggests that judges do not appear to label killings with guns as particuiarly 

brutal, warranting a more severe response (Grant et al., 1998). However, to control for 

this possibility, 1 include a durnmy variable to capture whether a gm (coded 1) or some 

other method (coded 0) was used in the killing. 

Finally, the public nature of a crime may be seen as  a threat to the maintenance of 

social order whereas crimes that occur in private are less likely to be perceived as such 

(Lundsgaarde, 1977). In Canada, in 1998, three-fiflhs of the homicides occurred in a 

private residence; 40% occurred in a residence occupied by the victirn (either solely or 

jointly with the accused); 13% in residence of the defendant; and the remaining 8% in 

other residences (CCJS, 1999). The majority of spousal homicides (89%) and other 

homicides within the famify (88%) occurred in private residences. Thus, 1 include a 

measure of the location of the crime to capture whether the killing occurred in private 

(coded O) or public (coded 1). Drawing fiom Perspective #5, 1 expect that public crimes 

will attract more severe legal responses than private crimes. 

3.6. Data Analysis Techniques 

The analyses that fiame the quantitative component of this research involve two 

types of outcome variables: dichotomies and (quasi-) continuous measures. Variables at 

different levels of measurement impose particular restrictions on the types of analyses 



that can be conducted. This section describes the different analytic strategies used in my 

study to examine thc effect of victim-defendant relationship on crunina1 justice outcornes. 

Dichotornous Variables 

Five of the seven outcome variables used in this research are binary, discrete and 

non-norrnally disûibuted. These include severity of prosecution charge, mode of 

conviction, trial verdict, likelihood of conviction, and seriousness of conviction. 

Statistical techniques that assume continuous, normal distributions for the dependent 

variable or assume linear relationships between dependent and independent variables are 

not applicable for such rneasures. The violation of these assumptions bias estimates 

derived from techniques such as ordinary least squares (OLS) and linear probability 

techniques discussed in more detail in the next section (see also Aldrich and Nelson, 

1984). An incorrect assurnption of linearity can result in a significant underestimation of 

OLS coefficients. Parameter estirnates are unbiased but are not efficient (Le. their 

sampling variances are inflated) and this increases the probability of Type II error. A 

second problem is that such estimates are innuenced by the range of the data and have 

questionable mathematical properties. While linear probability models constrain 

estirnates to take on values of either zero or one, expected values often exceed both sides 

of this range (Knoke and Bohrnstedt, 1993; Long, 1996; Maddala, 1983). 

A functionai alternative to OLS and linear probability estimation is to express the 

outcome variable as a non-iinear probability function. Non-linear probability models use 

ratio and logarithmic transformation to express the non-linear probability mode1 as a 

linear continuous one. Although there are a nurnber of such models, 1 use logit regression 



because of its efficiency, its ability to accommodate both continuous and categoncal 

regressors, and its interpretability (Agresti, 1990; Aldrich and Nelson, 1984; Fox, 1997; 

Long, 1996; Morgan and Teachmen, 1988). 

Logistic regression incorporates aspects of probability and linearity (Alba, 1987). 

Logit equations predict the naturai logarithm of the odds of the dependent variable as a 

linear function of a set of independent variables. In logistic regression, the dependent 

variable assumes the fbnctional fonn: 

where n refers to the probability of being in a particular category of a variable. This is 

referred to as the logif (Agresti, 1990; DeMaris, 1993; Morgan and Teachman, 1988). 

Logistic regression equations resemble the linear, additive regression equation, yet 

parameters are estimated using maximum likelihood estimation (MLE). MLE attempts a 

series of successive approximations to unknown tnie population values. The goal is to use 

the sample data to make estimates of the parameters that maximize the likelihood of 

having obtained these obsenred sarnple values (Eliason, 1993). The variable set that 

yields the highest probability comprises the maximum likelihood estimates. For large 

samples, MLE parameter estirnates are unbiased, efficient, and normally distributed, 

allowing for standard tests of sipificame (Eliason, 1993). 

Continuous Variables 

The final two outcomes in this research are interval-level, (quasi-) continuous 

measures: length of sentence and quantity of law. At this level of measurement, the 



effects of predictor variables can be determined using a linear regression mode1 (Knoke 

and Bohnistedt, 1993). A linear regression mode1 takes into account deviations from the 

linear prediction by showing the linear relationship between a continuous dependent 

variable and one or more independent variables plus an error term (Lewis-Beck, 1980; 

Schroeder, Sjoquist, and Stephan, 1986). Prediction equations take the form: 

where the value of the dependent variable for case i (Yi) is a linear, additive function of 

the intercept (a), the product of the slope (bm), and the value of the independent variable 

for case i ( X i )  plus an error terrn (ei). The error term represents the portion of the 

observation's score on the dependent variable that is not accounted for by the linear 

rnodel. 

Estimation of a linear regression equation is based on the "ieast squares criterion" 

(Lewis-Beck, 1980). For al1 sarnple observations, the values in the prediction equation 

result in coefficients in which the squared differences between the observed score and the 

predicted score for each observation are sumrned to produce the smailest possible value. 

This form of regression produces OLS estimates of a and byx. These estirnates indicate 

both the intercept and the average change that results in the dependent variable for a one- 

unit change in the independent variable (Lewis-Beck, 1980). Tests of statistical 

significance are standard t-tests (Schroeder et al., 1986). 



Sample Selection Bias 

It was noted above that research on the interdependency across decision stages 

within the criminal justice system refers to the effect of earlier decision outcomes on 

sentence seventy. A second type of dependence across decision stages that may affect 

outcomes is a statistical one that is expressed in correlated errors between, for example, 

the conviction equation and the sentencing equation. More specifically, unmeasured 

variables that affect the likelihood of conviction may be correIated with unmeasured 

variables that affect the sentencing decision, producing a correlation between error terms 

on the two dependent variables. Without inclusion of information on how cases are 

screened into the sentencing stage (Le. the conviction process), estimates of the effect of 

variables included in the sentencing equation may be biased (Berk 1983; Berk and Ray 

1982; Klepper, Nagin and Tiemey 1 9 8 3 ) . ~ ~  

In order to control for incidental selection bias in the coefficients of the variables 

Becting sentence seventy, I follow a two-equation estimation procedure (Berk 1983; 

Berk and Ray 1982; Heckman 1976, 1979; Klepper, Nagin and Tiemey 1983). The first 

equation is a probit mode1 of the probability of conviction. The dependent variable is a 

variable dummy coded, as in the previous anaiysis, O if the defendant was acquitted and 

coded 1 if helshe was convicted. The equation is: 

Probit (Pi) = XiB* 

where Pi is the probability of the ith defendant being convicted, Xi is a row vector of 

regressions, and B* is a column vector of parameters. The second equation, an OLS 



regression equation discussed in this section, includes a regressor, the hazard rate of being 

convicted, obtained in Equation 1 with Oi as its regression coefficient, and E is an error 

tem. The regression coefficient of Oi is the estimator of the covariance between the errors 

in the first equation and the second equation. Estirnates for both equations are generated 

by maximum likelihood. 

Andyric Sîraregy 

In each analyses, 1 first present bivariate correlations among victirn-defendant 

relationship type and the measures of crirninal justice outcomes as well as the control 

variables included in the rnodels. Second, 1 use logistic regression analyses to assess the 

extent to which victim-defendant relationship affects the fist five dichotomous 

outcomes, controlling for other relevant legal and extra-legal factors. Third, ordinary least 

squares regression analysis is used to determine the extent to which victim-defendant 

relationship affects the Iength of sentence and the quantity of law a defendant expenences 

withùi the cnmind justice system. Because 1 am also theoretically and empirically 

interested in the intersection of victim-defendant relationship, gender and year in 

determining criminal sanctions, 1 examine the interactive effects of gender and t h e  on 

the association between victirn-offender relationship and criminal justice outcornes in 

various models. 



Further Understanding the Influence of Victim-Defendant Relationship on Criminal 
Justice Decision-Making: A Qualitative Aoalysis 

3.7. Introduction 

h addition to assessing the quantitative dimensions of criminai justice decision- 

making, my research also addresses the question of why victim-defendant relationship 

may affect criminal justice outcomes in cases of violent crime. My generai hypothesis in 

diis part of the study is that violent crimes involving defendants and victims who are close 

in relational distance are treated more leniently than other types of cases because of 

stereotypicai assumptions about intirnate violence that are inherent in criminal justice 

decision-making. To test this general hypothesis, 1 determine how sirnilar cases are treated 

by examining if and how judges integrate assumptions about intirnacy and, more 

specifically, sexual intimacy in their decision-making processes. 1 use the perspectives 

outlined in Chapter 2 to guide this part of the analysis. 1 focus here only on the ultirnate 

disposition - the length of sentence imposed." 

3.8. Sentencing in Canada 

Prier to 196 1, al1 murders in Canada were subject to the death penalty. In 196 1, a Bill 

was introduced that proposed the division of murder into two categories: one punishable 

by death (capital murder) and the other by life imprisonment (non-capital murder)? 

Despite the continued imposition of death sentences, most were commuted by the 

government and the last hangings took place in Canada in 1962. In 1976, the death 

penalty was abolished entirely for the crime of murder and al1 murders became 

punishable by a mandatory sentence of life imprisonment. At this time, the new law 

disthguished between first- and second-degree murders and, as already noted, the former 



carries a mandatory minimum of 25 years for parole ineligibility whiie the latter may 

range from 10 to 25 years. In second-degree murder, the trial judge sets the parole 

ineligibility period after asking the jury (if it is a jury trial) if it has any recornmendations 

to make regarding the period to be set. These penods of parole ineligibility do not mean 

that an offender is entitled to parole after serving the period of ineligibility; rather, it 

means that he or she can be considered for parole at this time by members of a parole 

board. Some individuds are never released on parole. 

In contrast to the mandatory sentencing requirernents attached to murder 

convictions, the judge has extensive sentencing discretion in cases that result in 

manslaughter convictions. Possible sentences can and have ranged Çom life imprisonrnent 

to a suspended sentence in exceptional circumstances (Grant et al., 1998). Generally, 

factors that influence sentencing in any trial, such as the defendant's prior criminal record 

are relevant to manslaughter. As well, some factors may be particularly emphasized. For 

example, provocation is clearly considered to be a rnitigating factor in sentencing even 

though it may have already operated to reduce murder to manslaughter. Furtherrnore, one 

of the routes to a conviction of manslaughter rather than murder is the lack of specific 

intent to kill due to intoxication. In some cases, and this may be relevant at sentencing, a 

distinction is made between whether the intoxication is considered to reflect uncontrolled 

alcoholism, or merely a 'binge' that altered the defendant's behavior. As mentioned 

previously, however, intoxication may be viewed as an aggravating factor in some cases 

and a mitigating factor in others (Ruby, 1994). Because of the various penalties attacl-ied 

to these crimes, examinations of judicid discretion at sentencing will necessady focus on 

second-degree murder and manslaughter convictions. However, convictions for first- 



degree murder are included in the fnst stage of the qualitative analysis: pair-wise 

comparisons of offense seriousness. This will be discussed in more detail in Chapter 7. 

3.9. Selecting the Deep Sampie of Homicide Cases 

The data used for the deep sarnple analysis comprise a sub-sample for which a 

conviction resulted (N=482). To select the deep sample, 1 had several considerations. 1 

wanted to match sirnilar cases that varied oniy by the relationship between the defendant 

and hisher victim. Therefore, 1 designed and implemented a decision protocol to select the 

deep-sarnple cases systematically. Fust, 1 detemiined the number of potential pairs of 

cases - cornparhg sexual intimates to other relationship types - whose charges at 

arraignment and conviction were the sarne. Because there were fewer cases involving 

sexual intimates, the maximum number of potential pairs is equivalent to the number of 

cases involwig sexual intimates for each charge-conviction combination. 

According to the above statutory charge-conviction critena, 1 then devised the 

following selection-decision protocol to achieve a matched sarnple of cases: (1) gender of 

defendant (2) gender of victim (3) mode of conviction, and (4) the time period in which 

the case was resolved through the courts (1984 and earlier; 1985 and later). Once cases 

were rnatched using these criteria, I selected cases in which the defendants' prior criminal 

record and age were ~ i m i i a r . ~ ~  For example, when sexuai intirnacy/other relationship pairs 

had identical statutory charges and convictions, 1 then picked those in which the gender of 

the defendant and the victim, the mode of conviction and the year of disposition were the 

same. From these cases, 1 atternpted to match according to the remaining two factors: the 

defendant's pnor record and age.46 Throughout the process of selecting cases, I did not 



know the sentence that a defendant received. Further details on the selection and 

description of the deep sample are provided in Chapter 7. 

3.10. Analytic Strategy 

Construcring Crime Narratives 

After selecting the deep-sample cases, 1 collected additional, more detailed 

information for each case and constructed crime narratives for each homicide. This 

allowed me to control for a number of relevant factors that were not available in the 

quantitative analysis. For example, drawing fiom the perspectives outhed in the previous 

chapter, victim participation a d o r  evidence of premeditation may be relevant factors in 

the sentencing of defendants in cases of violent crime. Moreover, such factors rnay lead to 

diflerential legal treatment based on type of victim-defendant relationship. Research has 

shown that victim participation may more often be perceived to exist in violent incidents 

involving intimates while premeditation is assumed to be more likely in non-intirnate 

violent incidents. While it was not feasible to collect this information for the full sample, it 

w a  possible in the deep sample to collect additional information on these factors due to 

the smaller number of cases. 

Once a crime narrative was constructed for each case, I coded a number of 

additional elements and entered this information into t\e deep sample data. The new 

variables included evidence of premeditation; victim participation; excessive alcohoVdrug 

use at the time of the violent incident as well as history of substance abuse; the type of 

weapon used; de fendant-victim racial combination; type(s) and degree of violence; the 

public nature of the killing; evidence of previous psychiatrie treatment/hospitalization for 



defendant andor the victim; whether the defendant attempted suicide after the killing; 

whether children witnessed the killing; whether the defendant and victim lived together; 

and whether the defendant attempted to obstruct justice. 

Research has demonstrated that many of these factors have strong implications for 

sentencing outcornes and may, in fact, be Iegally relevant. However, it is often difficult to 

adequately capture this information in quantitative analyses using large data sets because 

of the time required to collect such detailed information. Moreover, this information is not 

always available fiom officiai records such as police investigation files. Thus, multiple 

sources of information ofien need to be accessed to gather intfrmation on the above 

variables.47 These variables are discussed in more detail in Chapter 7. In summary, the 

crime narratives are used to judge the relative 'seriousness' of the deep sarnple offenses to 

determine how 'alike' cases are when they share similar statutory charges and convictions. 

Once offense comparability is assessed, 1 begin the process of identieing pairs of cases 

where punishrnent disparity cannot be explained. 

Analyzing Judicial Decision-Making 

My next analytic step involvcd collecting transcripts of judicial remarks made at 

the sentencing hearing for each defendant in the deep ~ a r n ~ l e . ~ ~  1 analyze the sentencing 

decisions to determine (1) if7how judges integrate assumptions about intimacy and violent 

crime ia their decisions; (2) if sentencing principles differ by type of victirn-defendant 

relationship (e.g. rehabiiitation, deterrence); (3) what factors produced increases beyond 

the minimum required by law (in cases of second-degree murder convictions) and, finally; 

(4) if any of these differences could be linked to variations in sentence length. 



Sorne researchers have argued that the unit of analysis in judicial research should 

be the case, not the decision (Burstein, 199 1). ui other words, for cases that generate more 

than one decision due to the appeal process, only the finai decision on the case should be 

coded for analysis. For trial cases that are not appeded, the trial decision shouid be coded. 

While 1 agree that the case should be the unit of andysis, information on subsequent 

appeals was not systematically collected for al1 cases. As a result, I used trial decisions 

0 ~ 1 ~ . ~ ~  

Content analyses are the favored method for analyzing judicial decisions (Johnson, 

1987). For the most part, social science researchers smploy quantitative forms of content 

analysis in which information contained in judicial decisions is classified into ordinal and 

nominal variables. For exarnple, Dinovitzer (1997) coded sentencing decisions on sexual 

assault offenders in terms of whether mental disorders were mentioned by the judge. 

Information about the offender's pnor offense, the number of counts with which the 

offender was charged, judicid assessrnent of the force used by the offender and the 

offender's plea were also coded into variables suitable for statistical analysis. While 

quantitative content analysis is a comrnon method for anaiyzing judicial decisions, 

qualitative forms of content analysis have also proven useful in research on judicial 

decisions. However, there is no standardized way for andyzing qualitative data (Tesch, 

1993). 

The strategy I adopted was guided by two main research objectives: (1) to isolate 

any discussions about i i a c y  or the relationship between the victim and offender in the 

judicial sentencing remarks; and, (2) to determine if judges emphasized diserent concems 

in their decisions depending on the type of victim-offender relationship. The first objective 



is directed at assessing patterns in how judges talk about and what judges Say about 

intirnacy and/or relationai characteristics related to the homicide, the defendant aud/or the 

victim. Thus, this component of the andysis relies on a qualitative examination of text and 

phrases. 

The second objective reduces the textual content of the judicial decisions into a 

series of quantitative indicators that count the fiequency with which various rationales for 

punishment are referred to in each. The purpose of this analysis is to detect differences in 

sentencing philosophies and/or judiciai concems for cases involving sexual intimates 

compared to cases involving other types of victirn-offender relationships- The ultimate 

goal is to assess how the content of the decision may be related to the type of victim- 

defendant relationship and the ultimate sentence irnposed. 

3.1 1. Conclusion 

The next five chapters report my research findings. In Chapter 4,1 present the 

fmdings fiom the quantitative analyses that use the five-category victim-defendant 

relationship variable to examine how the existence of varying degrees of intimacy 

between a defendant and hisher victim affects criminal justice responses to violent crime. 

In Chapter 5, I use a dichotomous measure of victim-defendant relationship to compare 

the legal treatment of cases involving sexual intimates to those cases in which no sexual 

intirnacy existed between the defendant and bisher victim. My purpose is to determine if 

there is something distinct about the way intimate partner relationships are treated or 

perceived by criminal justice officiais compared to al1 other relationship types. Moreover, 



1 examine the role of gender and time in conditionhg the association between victim- 

offender relationship and criminal corn outcornes. 

In Chapter 6,1 take a prelirninary look at the role of relationship status and 

relationship state in criminal justice decision-making, recognizing that variations may aiso 

exist in the intensity of intimate partner relationships or the charactenstics of these killings 

that may lead to differential legal treatment. Finaily, Chapter 7 and 8 present the findings 

fiom the qualitative analysis of the deep sample of cases that were examined to determine 

if and why punishrnent disparïty was evident. 

1 Canadian data indicate that only two to five percent of crimes result in a conviction and, consequentIy, in 
a sentencing hearing @utton, 1988; Roberts and Cole, 1999). 

This number excludes those cases that ended in the death of the offender by suicide or cases in which no 
offender has been identified i.e. unsolved cases. Because the suicide of the offender most ofien occurs in 
intimate killngs (Gartner et al., 1999; Gillespie et al., 1998), this may result in potential under-sampling of 
violence among intimates. At the same time, unsolved cases are more likely to involve stranger kiliings 
and, consequently, these killings may also be under-sampled (Riedel, 1993). 

' Non-culpable or justifiable killings are acts by the military in wartime, by police officers and pison 
guards in the course of duty, by state executioners, by persons of unsound mind, and by persons of sound 
mind in self-defense, under duress and so on. That is, non-cuIpable homicide is either accidental or the 
consequences of lawhl activities (Grant et al., 1998) and, thus, not classified as a criminal offence. 

4 While focusing on homicide cases only does, on the surface, control for offense seriousness by keeping to 
a minimum the nurnber of variables that differentiate among types of crimes, the law recognizes that there 
are different degrees of culpable homicide and, within each of these categories, variation in harm and 
defendant culpability may still exist along a number of dimensions. In the quantitative analysis, 1 control 
for offense seriousness by including the initial charge laid, 1 differentiate M e r  among degrees of violence 
in the qualitative analysis by using additional crime elements not available in my empirical analyses such 
as type and degree of violence inflicted. 
5 These criteria do not create a substantive offence of first-degree murder. Rather they set out circumstances 
that wilI elevate a murder to first degree. 

6 Before 1985, a prior conviction for murder was also a statutory ground for making murder first-degree. 
The old s.2 14(6) provided that a pnor conviction for first- or second-degree rnurder would trigger f i t -  
degree murder. In 1985, this provision was repealed and repeat murderers were dealt with under the 
sentencing provisions of the Code. Section 745(b) now provides that a person convicted of second-degree 
murder, who was previously convicted of murder, will be subject to a minimum 25-year parole ineligibility 
requirement. Thus, while the murder is classified as second degree, it is punished as if it was a first-degree. 

7 Capital punishment was abolished in Canada in 1976. Capital murder is now equivalent to first-degree 
murder. 



8 Young persons over 12 and under 18 are initially dealt with under the Young Offenders Act, although 
recent changes to that act make it more likely that 16- and 17-year-olds charged with murder or 
rnansIaaghter will be transferred to adult court. 

9 An exception to these periods of parole ineligïbility is provided for an accused who was under 18 years of 
age when the murder was committed but who is tried as an adult under s.745.1. An accused who was 16 or 
17 years of age at the tirne of the killing will be given a parole ineiigibility period of 1 O years for first- 
degree murder and seven years for second-degree murder. An occused who was under 16 years of age at the 
time of the killing will be given a period of parole ineligibility of five to seven years for both first- and 
second-degree murder. 

1 O Less than half of al1 offenders convicted of second-degree murder receive the minimum period of parole 
ineligibility of 10 years (Grant et al., 1998). 

I I  For a detailed discussion about the problem of applying the legal notion of provocation in cases of 
domestic homicide perpetrated by female defendants, see Andree Cote (1 99 1). 

'' Roughly half of the manslaughter verdicts arise as a result of guilty pleas (Nadin-Davis and Sproule, 
1985). 

l3  Because my focus is on whether victim-defendant relationship affects court outcomes, only those cases 
dealt with through the courts were included in the analysis. Homicides that ended with the suicide of the 
offender and those that remain unsolved are not included in the final data set. 

14 These data are part of a larger data set documenting Toronto homicides from 1900-1990 collected by 
Rosemary Gartner and Bill McCarthy in a four-city homicide study (Toronto, Vancouver, Seattle and 
Buffalo). The majority of the data for my study - fiom 1974 to 1990 - came fiom their study of homicides 
over a 90-year period in Toronto. Criminai justice information for Toronto homicides was more complete 
in the latter period of this study and it was expected that additional information could be gathered more 
easily and would be more readily available for the more recent cases. The last six years of data - 1991 to 
1996 - were coliected specifically for my study. Data are included up to and including 1996 because it 
generally takes, on average, two years for cases resolved to be resolved at trial. Data for the last six years 
was collected in 1998. 

15 Each case represents the prosecution of one defendant. Because CO-defendants may be hied separately for 
various reasons, a single homicide may result in two or more prosecutions. 

l6 Due to variation in the amount of information available in each individual case, some variables have a 
large number of missing data, I t  was not possible to use this information in these analyses. This problem 
was addressed, in part, by additional data collection for the deep sample of cases. 

17 Approxirnately 1 O4 homicides ended in the suicide of the offender and another 277 remain unsolved. 
Because the focus is on criminal justice outcomes, only those cases that were resolved through the courts 
were included in the analysis and, as a result, these cases were dropped from the analyses. Similady, as 
there were only five documented cases of infanticide during the stiidy period, these cases were also dropped 
ftom the analyses. Additional c s e s  could not be included because the defendant died before the case could 
proceed or warrants are still outstanding for their arrest. 

'* With regard to the generalizability of my findings, it should be noted that the analyses to follow are based 
on court processing of homicide cases in one jurisidiction and, thus, my findings may not hold in other 
Canadian courts. Furthermore, my unit of analysis - homicide cases - may differ fiom other types of 
violent crime and this may also have implications for the generaIizability of the findings presented here. 
These and other limitations are discussed in more detail in Chapter 9. 



- -  ~ 

19 AI1 the dispositions are initial trial court judgements because information on appeals was available for 
some cases, but not systematically collected for al1 cases. 

It is also important to examine the type of sentence imposed on the defendant, however, in this data set 
only 20 cases did not result in a prison terrn. These defendants received a suspended sentence and, thus, 
their cases were coded '0' for length of sentence, 

" One limitation of this study that should be noted here is that 1 am not able to capture policing decisions 
made earIy in the process that have implications for later decisions by prosecutors and judges. 

17 - In the Toronto data, 9 1% of the charges were for murder (32% for first-degree murder; 59 % for second- 
degree murder) and 9% were for manslaughter and other Iess serious charges (Le. criminal negligence). 

23 Recall that a first-degree murder conviction carries a life sentence with no parole for 25 years whereas 
sentences for second-degree murder convictions may range fiom IO to 25 years. 

'' It is possible that during a trial, the defendant will change hisher plea fiorn 'not guilty' to 'guilty'. These 
cases have been coded as cases resolved through guilty pleas because no verdict resuited ftom the trial. 

The category coded 'O contains 428 manslaughter convictions, thus, other types of convictions represent 
onIy a srnail number of this category (N=52). 

26 In those 20 cases, the defendants received a suspended sentence, thus, they receive a vaIue of 'O' for 
lenm of sentence. 

' 7  In June 1999, the House of Commons ovenvhelmingly voted to jai1 multiple and serial murderen for up 
to 50 years without parole. The final reading of Albina Guarnieri's private rnember's bill resulted in a vote 
of 1 18 to 40 in favor of the bill. The matter still has to be approved by the Senate. The current maximum 
sentence in Canada is 25 years. 

The relationship between the defendant and the victim was detemined by examining information fiom a 
number of sources incIuding police records, prosecutors' files, coroner's rccords and newspaper articles on 
the alleged crime and the subsequent trial of the alleged offender. Where information conflicted on 
relationship type among these sources, the most fiequentiy mentioned relationship was used. Thus, the 
researcher did not rely only on the police identification of the relationship type. More information on the 
types of relationships that are included in the various categories are discussed below. 

" This victirn-defendant relationship category is also referred to as 'sexuaI intimates' throughout this study. 
Thus, the terms are considered interchangeable. 

3 0  This also includes a small number of same-sex relationships (n=6). Analyses were conducted with and 
without these cases to determine if there were differences in the findings. It was expected, however, that six 
cases would not greatly affect the outcomes. 

3 1 Two other legal variables have been found to be important, but were not available for analyses in this 
study. These include the type of legal representation - court-appointed or private counsel - and the judge 
that presided over sentencing. Information was not collected with regard to type of legal representation. 
Data was collected on the judge who presided at sentencing, however, over the 23-year period close to 100 
judges handed down sentences in these homicide cases and, thus, no meaningful breakdown was possible. 
Furthermore, it was not possible to control for gender of the judge because the distribution of this variable 
was too skewed Le. only 5 percent of the judges were female. 

" Seriousness of the prosecution charge is relevant to four of the outcomes: mode of conviction, verdict at 
trial and conviction seriousness and amount of law. 



33 Conviction seriousness is included as a control for sentence lenath only. 

34 Prior research suggests that dichotomizing defendant's prior criminal history in this way loses much 
information, however, a more detailed rneasure will be included for those cases in the deep sarnple as more 
in-depth information was collected for those cases. 

35 This variable is not included in the rnodel predicting trial verdict. 

56 This category includes charges of conspiracy and criminal negligence. 

37 This was found to be the case for non-violent offenses as weil (see Kruttschnitt, 1984). 

38 Using a dichotomy to rneasure victim and defendant ethnicity loses much information because various 
groups are inciuded in the non-white category. Because race is not the focus of  this study and killings that 
involved white defendants and victims cornprised one-half of the sample, a dichotomy was determined to 
be most appropriate for this study. The largest group in the non-white category were blacks, followed by 
Asians. 

39 The unernployed category aIso includes defendants who are not part of  the labour force (Le. retired 
persons or  chikiren), who are on welfare or disability pensions and who are employed periodically or on a 
seasonal basis, but were not employed at the tirne of the killi~g. Employed offenders include those who are 
employed full- or part-tirne, students, and those who are legally employed at home. 

40 The 'married' category includes defendants who were rnarried and living with theù spouse; married, but 
separated due to marital problems, living common-law for more than one-month or married, but not living 
together due to work andor immigration. The category 'not presently married' includes defendants who 
have never been marn'ed or were widowed, divorced and not living with a new partner, separated fiom 
comrnon-faw partners and defendants and victims who have been living together for off and on or for less 
than one month. 

'' [deally, a similar measure wouId be included for the defendant, however, information on defendant 
substance use was missing in over half of the cases. 

" For a more statistical discussion of threats to extemal validity poseci by selection bias, see Heckman 
(1 976, 1979) and Goldberger (1982). 

'' Thus, 1 will be unable to identiw reasons for acquittais or for findings of not guilty due to mental illness. 

44 Under the new law, capital rnurder was subject to the death penalty unless the offender was under 18 
years of ase. 

45 The defendants' age was considered to be sirnilar if it fell within the sarne age category. The categones 
included 18 and under, 19-25 years, 26-45 years, 46-59 years and 60+. 

46 [ ~ I S O  attempted to make sure that victims7 ages were similar Le. that one victim was not a child and the 
other victim an adult, even though this factor was not included in the original critena. After matching based 
on the selected criteria, i noticed that various pairs were exact matches, but that the victirns differed 
substantiaily in age. For exarnpie, in one matched pair, the victims were both female, but one was 35 years 
old and one was 2 years old. Because of the different dynarnics involved in child kiIlings, I decided to use 
victim age as an additional criterion for matching. Because one case in each pair always invoIved sexual 
intirnates, there were no victims under age 17 and no defendants under the age of 16 years in the deep 
sample. Victim age categories were similar to those used for defendants. 



~~~~~ - 

47 For this study, police investigation files represented the initiai source of information. Other sources 
included Coroner's records, Crown Attorney files, records kept by the National Parole Board and 
newspaper stories on each homicide. 

48 This does not include those cases in which defendants were convicted of kt-degree murder because 
rhere is a mandatory Iife sentence and 25-year parole ineligibility period. 

j9 Future research will systernatically collect this information in an effort to determine what types of cases 
are appeaied and what are the determinants of a successful appeal. 



Chapter Four 

1 - 

Assessinn the effect of varying degsees of intimacv 

4.1. Introduction 

This chapter describes the results fiom analyses of criminal justice outcomes in 

Toronto homicide cases. It begins with a general description of the data. This is followed 

by an assessrnent of the role played by the relationship between a defendant and hisher 

victim in criminal justice decision-making at various stages of the process. First, 1 

examine the bivariate associations between victim-defendant relationship and court 

outcornes using a traditional dichotomous mesure that compares intimate and non- 

intimate relationships.' This allows me to compare my results to previous studies using 

sirnilar analytic techniques and measures. Next, 1 taire a preliminary look at the 

possibility that different victim-defendant relationship types matter at different stages of 

the c h i n a l  justice process. 1 do this by using a five-category victim-defendant 

relationship variable to exarnine the bivariate associations among the seven criminal 

justice outcomes and more refmed relationship types. Finally, 1 use multivariate statistical 

techniques to isolate the independent effects of victirn-defendant relationship on decision- 

making by controlling for other legal and extra-legal factors that rnay also be associated 

with criminal justice outcomes. The chapter concludes with a summary of the main 

findings from these analyses. 

Using the data on Toronto homicides, these analyses allow for an initial 

exarnination of the effect of victim-defendant relationship on crirninal justice decision- 

making in one urban jurisdiction. The five relationship types represent a continuum of 



relational distance, defincd by the intensity of the relationship between the defendant and 

hisher victim. At one end of the continuum are those relationships that involve fiequent 

and often intense interactions while, at the other end, little or no interaction has occurred 

between the victim and the defendant prior to the homicide. The general hypothesis to be 

tested is that the closer the relationai distance between a defendant and his/her victim, the 

more lenient treatment that defendant will receive, The following specific hypotheses are 

the focus of this chapter: 

Hi: Defendants who kill acquaintances will be treated more Ieniently by the 
courts than defendants who kill strangers. 

Hz: Defendants who kill fiiends will be treated more leniently by the courts than 
defendants who kill acquaintances. 

H3: Defendants who kill family members (not including spouses) will be treated 
more leniently by the courts than defendants who kill fiiends. 

)4: Defendants who kill sexual intimates will be treated more leniently by the 
courts than defendants who kill family mernbers (not including spouses). 

4.2. Description of Data 

The data used for the following analyses are based on the total population of 

Toronto homicides fiom 1974 to 1996 that were resolved through the courts. Descriptions 

and univariate statistics for al1 mesures included in the analyses are shown in Table 4.1. 

With regard to measures of crirninal justice outcornes, close to 40 percent of the 

defendants were initially charged with first-degree murder by the prosecution. Of those 

charged, the majority of defendants had their cases resolved at rrial(58%) while the 

rernaining group of defendants entered guilty pleas (42%).2 S i - . -  percent of the cases 

disposed of at trial resulted in a guilty ~e rd i c t .~  overall, then, including both trial verdicts 



Table 4.1. Description of Variables, Toronto Homicide Data, 1974-1996 
VariabIe Description/Coding Mean (S.D.) 

Criminal Justice Outcornes 

Initiai Prosecution Charge First-degree murder = 1 ; Other = O 

Mode of Conviction Case sent to tria1 = 1; Guilty plea = O 

Verdict at trial 

Case outcome 

Found guilty = 1; Acquitted = O 

Convicted = 1 ; Acquitted = O 

Seriousness of conviction Murder conviction = 1 ; Other = O -39 (-49) 

Length of sentence interval (No time to 35 years) 9.06 (6.81) 

Amount of Law Interval (1 to 8 increments) 4.04 (2.02) 

Victim-Offender RelarionshQ 

Intimates 

Sexual intimates SexuaI intimates = 1 ; Other = O 

Other family members Family = 1 ; Other = O 

Friends Friends = 1; Other = O 

Non-intimates 

Acquaintances Acquaintances = 1; Other = O 

Strangers Strangers = 1 ; Other = O 

Legal Factors 

Defendant's criminal history Prior record = 1 ; No prior record = O -65 (.48) 

Defendant's role in killing Primary actor = 1; Secondary actor = O -84 ( 3 6 )  

Number of victims killed More than one = 1 ; Single victim = O .O4 (20) 

Nurnber of defendants in case More than one = 1; Single defendant = O -30 (-46) 

Charge seriousness Interval 2.27 (54) 



Table 4.1. Description of Variables, Toronto Homicide Data, 1974-1996 
Variable DescriptiodCoding Mean (S.D.) 

Legal Factors @ont '4 

Conviction seriousness 

Defendant plead guilty 

mender Characteristics 

Defendant's gender 

Defendant's age 

Defendant's ethnicity 

Defendant's employment status 

Defendant's marital status 

Victim Characteristics 

Victim's gender 

Victim's age 

Victim's ethnicity 

Victim's employrnent status 

Victim's marital Status 

Victim's substance use 

Situational Characteristics 

Location of killing 

Weapon use 

Year killing occurred 

interval 

Guilty plea = 1; No plea = O 

Male = 1; Female = O 

lnterval 

Non-white = 1 ; White = O 

Unemployed = 1; Employed = O 

Not mmied = 1 ; Manied = O 

Female = 1 ; Male = O 

lnterval 

Non-white = 1 ; White = O 

Unemployed = 1 ; Ernployed = O 

Not married = 1 ; Man-ied = O 

Drinkinghing dmgs = 1; Not using = O 

Public = 1; Private = O 

Gun used = 1; No gun used= O 

1985 or later = 1 ; Before 1985 = O 



and guilty pleas, slightly more than three-quarters (76%) of the defendants were 

convicted of their crime(s). Almost 40 percent of the defendants who were convicted 

were found guilty of either first- or second-degree murder. The average sentence imposed 

was nine years and the average amount of law expenenced by each defendant was 

approximately four increments? In other words, the average amount of law experienced 

by a defendant (or the most common resolution) was a guilty plea and a term of 

irnprisonrnent that was greater than two years, but did not exceed 10 years. 

Table 4.1 also provides descriptive statistics for the key independent variable - 

victim-defendant relationship - and the various controi vanables included in the analyses. 

Overall, the totai sampie was split aimost evenly between intimate and non-intimate 

defendants and victims. More specificdly, defendants who killed intimates comprised 

just under one-half of the sarnple. The largest intimate group was comprised of semai 

intimates who accounted for 21 percent of the sample, followed by fnends at 18 percent 

and other farnily members at 10 percent. With regard to the non-intimate category, 

defendants who killed acquaintances accounted for 26 percent of the sample and 

defendants who killed strangers accounted for 25 percent. 

The first group of control variables are what 1 refer to as legal factors. Table 4.1 

shows that almost two-thirds of the defendants had a prior criminal record; about 84 

percent were the primary player in the killing; more than one victim was killed in about 

four percent of the incidents; and'30 percent of the cases involved two or more 

defendants. At particular stages of the criminal justice system, three additional legal 

variables were also hypothesized to be relevant and are included as controls in the 

relevant models5: charge seriousness, conviction seriousness and whether a guilty plea 



was entered. The mean for charge severity is 2.27 and the mean for conviction severity is 

2.41 .6 Finally, over 40 percent of the defendants pleaded guilty. 

Tuming to defendant charactenstics, the majority of the defendants in this sample 

were male (89%) and their average age was about 30 years. Less than half of the 

defendants were non-white (46%), more than two-thirds were unemployed (67%) and the 

majority were not currently rnarried at the time of the crime (58%). With regard to victirn 

characteristics, close to 30 percent were female and their average age was approximately 

35 years. Over 40 percent of the victims were non-white (44%), the majority were 

unemployed (54%) and not currently married when the killing occurred ( ~ 8 % ) . ~  Less 

than half of the victims were drinking andlor using drugs at the tirne of their death 

(45%)' Finally, with regard to situational characteristics of the homicides, slightly more 

than one-third took place in a public location (34%); about one-quarter of the defendants 

used a gun to kill their victims (24%); and more than half the cases occwred in the latter 

period, that is, 1985 or later (53%). 

There were changes in the distribution of some of these characteristics as cases 

proceeded through the cnminal justice system (see Table A4.1 in appendix, p.345-347). 

For example, the proportion of defendants who had a prior criminal record was greater at 

the sentencing stage than at earlier stages of the criminal process (increasing from 65% to 

71 96). Furthemore, the proportion of defendants who killed multiple victims was greatest 

at the trial stage (increasing from about 4 percent to 6 percent). There was little change, 

however, in the distribution of the rernaining independent variables at other stages of the 

criminal justice process. Next, 1 turn to the bivariate and multivariate analyses to 

detennine if type of victim-defendant relationship and other characteristics lead to 



significant differences in the way certain types of defendants, victims or killings are 

treated by the courts. 

4.3. Bivariate Associations: Victim-Defendant Relationship and Court Outcomes 

The fkst set of analyses examines the bivariate associations among relationship 

type and the seven crirninal justice outcomes. Results of this prelirninary examination are 

provided in Table 4.2. Table entries are in percentages for the first five outcomes, 

showing basic differences in crirninal justice outcomes by victim-defendant relationship 

and the control variables included in the subsequent multivariate analyses. Associations 

are assessed using the Pearson chi-square statistic. The f5na.i two outcomes are interval- 

level variables and, thus, t-tests for equaliîy of means are used except where the 

independent variables are interval-level. For those associations, zero-order correlation 

coefficients are presented. 

First, examining differences between the broader categorïes of intimate and non- 

intimate re la t ion~hi~s ,~  defendants who shared an intimate relationship with their victims 

were treated more leniently at the initial charging stage and at later decision-making 

points than those who did not have an intimate relationship with their victims. More 

specifically, defendants who killed intimates were less tikely to be charged with first- 

degree murder than those who killed victims they were not intimate with (30% compared 

to 43%).1° Moreover, those who killed intirnates were less likely to be convicted of 

murder (29% compared to 41%) and were sentenced to shorter terms of irnprisonment 

(approximately 8 years compared to alrnost 12 years for non-intirnates). There were no 

differences, however, in the treatment of defendants who killed intimate and non-intimate 





Table 4,2. Bivariate Associations: Offendcr, Victim, Case Processing and Situational Variables by Stage of Criminal Justice Decision-Making, 
Toronto, Ontario, 1974-1996 (contin ued) 

First-degree 
in iirder charge 

y 1 

Found guilty 
at trial 

y3 

Case sent 
to trial 

y2 

Convicied 

y4 
Varia blc 

Legal Factors (coiit'd) 

Defeiidaiit's role i n  criiiie 
Primary actor 
Secondary actor 

Number of victims killed 
More tlian one victiin 
Single victini 

Number of defendants involved 
More than one defendant 
Single defendant 

Coiivicted 
of niurder 

y5 
No 

65 
55 

- Mean 

9.293 --- 
9,022 

16,744*** - -  

8.705 

10,567**+ 
8.404 

Ycs 
---- 

35* 
4 5 

Yes 

3 9 
34 

79*** 
36 

44 
36 

i , I  

2:68** 

-- 

43 
4 O 

19 
43 

40 
4 3 

2.31 

. . 

Mean 

4,1089* 
3,6772 

5,5238*** 
3.976 1 

4.2 155 
3,9674 

t 

Imgtli of 
sentence 

y6 

-- 

-- 

33* 
3 9 

29.89 

42** 
3 3 

Statutory severity of charge 

Statutoiy severity of conviction 

Mode of coiiviction 
Plea entered 
No guilty plea 

Ofknder Charactcristics 

Mean age of defendant 

Racelethnicity 
Non-white 
White 

Amaunt 
of law 
y7 

-.. 
-- 

30.4 1 

39 
44 

Yes 

5 7 
60 

81** 
56 

60 
57 

2.23* 

-- 

26 
65 

5 1 
68 

-- 

.- 

67 
6 1 

30.83 

58 
67 

74*** 
35 

49*** 
3 2 

-- 

-- 
..- 

30.53 

6 1 
56 

No 

3 9 
4 6 

24 
41 

35 
43 

2.19 

-- 

-,31*** l r  

-- 
-- 

3 l,,83 

40 
40 

YES 

6 1 
54 

46-19 
5 9 

65 
5 7 

2,40* 

-- JQ*** 

6,599*** , 
12.084 

-,l l** 
-- pp 

8,626 
9,574 

-- 

-- - 
-- 

-,07* 

3.97 16 
4.1 138 

-- 
-- 

29.66 

60 
60 

NO Yes NO 

2 3 
29 

24 

22 
2 5 ---------- 

77 
7 1 

8 1 
76 

7 8 
75 

- P  r 

-- 
-- 

3 1.73 

25 
2 3 

--. 

6 1 
66 

21 
64 

56 
64 

-- 
-- 

30.10 

7 5 
77 

79 
41 

30.92 

G5 
58 

2-07 

-- 

2,l8 

-- 

21*** 
59 

28.80 
- 

35 
42 

2,30* 

-- 



Table 4.2. Bivariate Associations: Offender, Victim, Case Processing and Situational Variables by Stage of Criminal Justice Decision-Making, 

4,0293 
4,1154 

4,1725 
3,9 167 

-,O4 

3.9544 
4.1274 

Toronto, Ontario, 1974-1996 (continued) 
First-degree 

ii~urder charge 
y I 

Unemployed 
Employed 

Marital Status 
Not niarried 
Married 

Substance use 
Drinkinglusing drugs 
Not drinkindusing drugs 

Case sent 
to trial 
y 2 

Found guilty 
at trial 

y3 

72 
51 

63 
63 

75 
54 

- Convicted 

y4 
Variable No Yes No Ycs No Yes No Yes 

28*** 
49 

37 
37 

25*** 
46 

Mcan 

9.057 
9.224 

9,622* 
8.437 

-.O4 

8,502' 
9,665 

Coiivicted 
of murder 

Ys 
No 

6 1 
58 

6 1 
6 1 

35,25 

62 
59 

Lcngtli of 
sentence 
Y6 

----, Ycs 

39 
42 

39 
39 

34.01 

38 
41 

Defendant cliaracieristics (coiit'd) 

Employnient status 
Unemployed 
Employed 

Marital Status 
Not mai~ied 
Married 

Victini Characteristics 

Mean age of victim 

Racelethnicity 
Non-white 
White 

45 
3 9 

44 
4 1 

52 
3 4 

Employinent status 

65 
6 1 

65 
63 

36.02 

59 
66 

5 5 
6 1 

5 6 
5 9 

48*** 
66 

35 
3 9 

35 
37 

33.43*, 

41* 
34 

48 
30 

38 
42 

40 
37 

47 
3 7 

44 
42 

34.95 

38 
4 5 

52*** 
70 

62 
58 

60 
63 

53** 
63 

5 6 
58 

35.07 

62* 
55 

27 
19 

22 
2 5 

19 
2 5 

43 
3 7 

3 8 
42 

35,91 

40 
40 

73** 
8 1 

7 8 
7 5 

SI* 
7 5 

57 
63 

62 
58 

34,50 

60 
60 

71 
47 

61 
6 1 

73 
48 

23 
23 

22 
2 5 

29*** 
53 

39 
3 9 

27*** 
52 

7 7 
7 7 

78 
75 

7,456*** 
1 1,522 

9.309 
8.805 

7.408*** 
1 1.233 

36.05 

2 5 
2 3 

3.6818*** 
4,6432 

4.1 150 
3,9799 

3,89$0** 
4,3708 

34.77 

75 
77 



Table 4.2. Bivariate Associations: Offender, Victim, Case Processing and Situational Variables by Stage of Criminfil Justice Decision-Making, 
Toronto, Ontario, 1974-1 996 (continued) 

Note: Asterisks indicate significance differences betweeii categories of each variable with the exception of victim-defendant relationship. Here they 
refer to significant differences between one category (e.g. friends) compared to al1 other categories pooled together, *p<,OS; **p<.01; ***p<,OO 1, 

Variable 

Situational Characteristics 

- 
Location of killing 

Public 
Private 

Convicted 

y4 

Case sent 
IO trial 
y 2 

Na 

22 
25 

25 
23 

First-degree 
niurder charge 

Y I 

Foiind guilty 
at trial 

y3 
No 

41 
43 

31 
46 

Yes 

78 
7 5 

75 
7 7 

No 

59 
66 

Convicted 
of inurder 

y 5 

Weapon used in killing 
Gun wsed 
No gun used 

Lmgtli of 
sentence 

y6 

Mean 

9.703 
8.72 1 

10,895*** 
8.507 

No 

35 
43 

36 
42 

I 

Yes 

59 
5 7 

69*** 
54 

Yes 

4 
34 
-- 

No 

60 
63 

4 8 
66 

Amoiint 
of law 

y7 
Mean 

4,1706 
3,9744 

4,2636*. 
3,9712 

Yes 

65 
57 

64 
5 8 

Yes 

40 
3 7 

52*** 
3 4 

I 

4 1 
70 

59'" 
30 



victims at other stages of the criminai process nor in the overall amount of law they 

experienced. My findings, then, provide support for earlier bivariate research that focused 

primarily on whether defendants were convicted of murder or manslaughter and what 

1engt.h of impnsonment was imposed. That is, at these stages of the process, intimates 

appear to be punished less severely than non-intimates. 

Disaggregating intirnate and non-intimate categories, however, into smaller, more 

defined relationship types indicates that intimacy per se may not necessarily be associated 

with more lenient treatment within the criminal justice system. ' ' In particular, Table 4.2 

shows that defendants who killed sexual intimates were not treated significantly different 

fiom other relationship types throughout the criminal process.12 h contrast, those who 

killed other family members (not including spouses) were treated more leniently than 

other relationship types at al1 but the first two decision-making stages -the initial 

charging stage and mode of conviction. Finally, those defendants who killed friends were 

treated more leniently at three of the eight stages. In particular, these defendants were less 

likely to be charged with first-degree murder, less likely to be convicted of murder and 

received shorter sentences than defendants who shared other types of relationships with 

their victims. These preliminary analyses suggest, then, that the lenient treatrnent of 

intimates may be attributed, in large part, to the treatment of defendants who kill other 

farnily members and fiends. 

With regard to the non-inrimate group, defendants who killed acquaintances were 

more often charged tt-ith first-degree rnurder than other defendants while those who killed 

strangers were more likely to be convicted of murder, sentenced to longer terms of 

irnpnsonment and, overall, experienced more law than defendants whose cases involved 



other types of victims. In summary, these findings suggest that different relationship 

types matter at different decision-making stages in the criminal justice process (see also 

Williams, 1976). Moreover, the bivariate results offer preluninary support for my 

hypothesis that variation occurs within the broader categones of intimate and non- 

intimate relationships. As a result, my multivariate analyses will focus primarily on the 

five-category victim-defendant relationship variable. 

A preliminary look at geder  and time 

Bivariate relationships among the control variables included in my analyses and 

the seven crimuial justice outcomes are also presented in Table 4.2. Of specific interest to 

my study is the gender of the defendant, the gender of the victim and the time period in 

which the case was resolved through the courts. My analysis demonstrates that these 

variables are significantly associated with the majority of crirninal justice outcomes. For 

example, in six of the seven outcomes, when the defendant was male, he was likely to 

receive more severe treatment for his crirne(s). The only stage of the process in which 

male defendants were not treated more severely than female defendants w a  mode of 

conviction. In other words, males were not significantly more likely than females to have 

their cases resolved at trial. The more severe treatment of male defendants demonstrated 

here is consistent with previous research (see reviews in Bickle and Peterson, 199 1 ; DaIy 

and Bordt, 1995; Steffensmeier et al., 1993). 1 argue as others have, however, that this 

association is more complex and, m e r ,  that this pattern may not hold across dl types of 

t-ictim-defendant relationships. 1 examine these issues in Iater chapters. 



Also consistent with previous studies, the gender of the victim is associated with 

differential legal treatment (Rapaport, 199 1; Swigert and Farrell, 1986; Gross and Mauro, 

1989). In five of the seven outcomes, defendants who killed female victirns were Iikely to 

receive harsher punishments than those who killed male victims. In particular, these 

defendants were more likely to be charged with first-degree murder, more likely to have 

their cases resolved at trial and more likely to be convicted of murder. Ln additioo, 

defendants who killed women were sentenced to longer ternis of imprisonment and, 

overdl, were subject to more law than those defendants who killed men. Finally, the year 

in which the killing occurred was associated wiîh al1 but one of the decision-making 

stages. That is, defendants whose cases entered the criminal justice system in recent years 

- 1985 to 1996 - were treated more severely than those whose crimes were dealt with in 

the earlier penod. The one exception to this was mode of conviction. Here, the likelihood 

that a case was disposed of by trial, representing a more severe response (see also Black, 

1976; Myers, 1980), was lower in the earlier penod. In other words, defendants were 

more likely to plead guilty to their crirne(s) prior to 1985. 

Exam ining associations among orher characteristics and court outcornes 

With regard to the remaining control variables, relationships were in the expected 

direction. For example, defendants who had a prior criminal record were likely to receive 

more severe treatment for their violent act(s) than those without criminal histories. 

Similarly, defendants whose cases involved the death of more than one victim were likely 

to attract more law than those uivolving only one victim. Two victim characteristics were 

also associated with the majority of decision-making stages examined: victirn's 



employment status and victim substance use at the time of the killing. Specifically, a 

defendant who killed an unemployed victim was treated more leniently than if the victirn 

was employed Ml- or part-tirne (see dso  Boris, 1979; Crawford and Gartner, 1992). 

Similarly, if victims were drinking and/or using dmgs at the tirne of the incident, 

defendants were subject to less law than those who killed victims who had not been using 

substances (see also Williams, 1976). Finally, gun use appeared to be associated with 

more severe treatment in the criminal process compared to those who used other means to 

kill their victims. These and other relationships will be assessed M e r  in the 

multivariate analysis which I turn to next. 

4.4. Effects of Victim-Defendant Relationship on Criminal Justice Decision-Making: 
A Multivariate Assessment 

The independent effects ofrelationship type 

To isolate the effects of victim-defendant relationship on court outcomes, a series 

of multivariate models examuie the effects of various relationship types on criminal 

justice decision-making. Table 4.3 presents the unstandardized coefficients for a series of 

logit and OLS models in which the sequence of criminal j-ïtice outcomes are regressed 

on various victim-defendant relationship types, controlling for a number of important 

control variables discussed in the previous chapter.13 Durnrny variables were entered for 

each category of victim-defendant relationship. With regard to the independent effects of 

relationship type, results presented in Table 4.3 are based on cornparisons using stranger 

homicides as the reference category. Further cornparisons were made by alternating the 

four other relationship types as the reference category to test the four specific hypotheses 



listed at the beginning of this chapter. While these cornparisons are discussed here, they 

are not presented in Table 4.3 .14 

As in the bivariate analyses, 1 examined the role of victirn-defendant relationship 

by first comparing the treatrnent of intimate and non-intimate relationships, parallehg 

the majority of previous research. l5 Briefly, controiling for other legal and extra-Iegal 

factors, defendants who killed intimates were less likely to be charged with fint-degree 

murder, were less likeiy to have their cases resolved at trial, and received shorter prison 

sentences than those who killed non-intimates. when type of victim-defendant 

relationship is disaggregated, however, the effect of relationship type on court outcomes 

appears to be stage-specific, confirming the bivariate analyses. 

The results of Mode1 1, presented in Table 4.3, indicate that defendants who killed 

sexual intimates or family members (excluding spouses) were the Ieast likely to be 

charged with first-degree murder. More specificdly, cases involving semai intimates 

were about 45 percent (eTi9 = -55) less likely than those involving strangers and 66 

percent (e-'.O7 = .34) Iess likely than acquaintance homicides to be charged with first- 

degree murder. Similarly, defendants who killed family members were close to 50 

percent ( e - ~ ~ *  = -5 1) less likely than stranger killers and almost 70 percent (e-'-I6 = .3 1) 

less likely than acquainttance killers to receive the most serious charge. The type of 

victim-defendant relationship most likely to result in a fist-degree murder charge was 

that of acquauitances. These defendants were about 60 percent (ev4' = 1.61) more likely to 

be charged with fust-degree murder than those who kiiled strangers. 

At the next stage, defendants who killed a sexual intimate were alrnost 60 per cent 

= -42) less likely to have their cases sent to trial than if they had killed strangers. In 
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Table 43. Unstandardized Coefficients: Disaggregated Victim-Defendant Relationship and Other 
Deteminants of Criminal Justice Outcomes, Toronto Homicide Data, 1974-1 996 (cont'd) 

1 Sentence Length Amount o f  Law 1 
1 

Variable 
Sexuai intimates 
Other farnily meinber - 
Friends 
Acquaintances 
Defendant is male 
Victim is female 
KiIling occurred after 1984 
Defendant has prior criminal record 
Defendant is primary offender 
Defendant killed more than one victim 
More than one defendant involved in killing 
Seriousness of initial charge 
Defendant plead guilty 
Seriousness of conviction charge 
Age of Defendant 
Defendant is non-white 
Defendant is unernployed 
Defendant not presently mm-ed 
Age of victim 
Victirn is non-white 
Victim is unemployed 
Victim not presently married 
Victirn cirinkinghing drugs when killed 
Public killing 
Gun used in killing 
Intercept (S.E.)/R2 

Mode16 
B 
-1.27*. - . 
-2.4g*** = - 

-.78 
-.48 
.65 
1;66***.-.- -- , 

:1.04**-- : . 

-10 
-.32 
3.14*** . 
1.22** - 
- 
-.pl 5*** . - 

6.17*** 
-.002** ' 

-z;&* . 
-60 
-. 18 
.O00 1 
-.50 
-122*** . 
-53 
-.79* 
.O2 
.3 O 
-8.02 (1.69) 

(OLS) 
S.E. 
-55 
-63 
-43 
.40 
-50 
-40 
-3 1 
-35 
-48 
-65 
-39 
- 
-29 
-2 1 
-0007 
.32 
-32 
-3 3 
-0004 
.3 1 
.33 
-3 3 
-34 
-3 2 
-3 3 
2 9  

Mode17 
B 
-.IO 
-.60* 
-. 12 
-. 19 
.58** 
.49**. 
.60***- - - 
.60*** 
-88*** 
1.03*** 
SI** 
-72*** 
- 
- 
-.O0 1 
-. 19 
.O7 
-.O2 
.O00 I 
-.O7 
-.68*** 
-13 
-.O8 
-.O2 
-.O 1 
-43 (-66) 

(OLS) 
S. E. 1 
-24 I 
2 6  
-19 1 

! 

-17 1 
-2 1 
-17 
-12 1 
-14 1 
-2 1 i 
3 9  1 
-18 1 
.IO 
- 

1 
1 
1 

- I I 

.O003 1 
-14 1 
-14 
-15 1 
-0002 1 

-14 
-14 
-15 
.15 
-15 
-15 
2 5  1 



fact, defendants who killed sexual intimates were more likely to plead guilty than ail 

other @es of defendants There were no difEerences across victim-defendant relatiunship 

types, however, in the likelihood that a defendant was found guilty at trial (Model 3).16 

Consistent with expectations outlined in Chapter 3, the analysis examining the overall 

likelihood of conviction (Model4) demonstrates that those defendants who killed sexual 

intimates were more than twice as likely to be convicted of their crimes(s) compared to 

those who killed strangers (see aIso Simon, 1996), farnily members and acquaintances. 

This analysis included cases that were resolved at trid and those that resulted in a guilty 

plea by the defendant. Therefore, the greater likelihood that sexual intimates are 

convicted may stem from the increased probability that these defendants will plead guilty 

to their crimes as demonstrated by Mode1 2. There were no differences, however, in the 

likelihood of being convicted of murder, compared to other less serious convictions, 

across relationship types (Model 3.'' 

At the sentencing stage, two victim-defendant relationship categories were found 

to influence the length of sentence imposed, compared to the reference category (see 

Model 6).lS Defendants who killed sexual intimates were sentenced to terms of 

imprisonment that were about one year shorter than sentences imposed on defendants 

who killed strangers. In addition, defendants who killed other family members (not 

including spouses) were sentenced to prison terms approximately two and a half years 

shorter than those who killed strangers. In fürther cornparisons (not shown in Table 4 3 ,  

results indicated that farnily members were also likely to receive sentences close to two 

years shorter (b = 1 -7 1 years) than those imposed on defendants who killed fnends and 

slightly more than two years shorter (b = 2.01) than terms irnposed on those who killed 



acquaintances. Finally, with regard to the overall treatment of defendants (see Mode1 7), 

those defendants who killed other family members were subject to less law, overall, than 

strangers kil lers. 

These results demonstrate that the effect of victim-defendant relationship on 

criminal justice decision-making is contingent upon the stage of the criminal process 

examined. That is, on the surface, the relationship between a defendant and his/her victïm 

does not lead to lenient treatment at al1 stages of the criminal process. Moreover? the type 

of relationship that matters varies across the decision-making points- However, with the 

exception of the entry point into the system (Le. charging stage), it is defendants who 

killed sexual intimates and/or family members who were likely to receive differential 

Iegal treatment. This treatment was not always more lenient, however. In fact, at one 

stage of the criminal process - likelihood of conviction - intimacy was associated with 

more severe legal treatment: defendants who killed sexual intirnates were more Zikely to 

be convicted compared to family mernbers, acquaifltances and strangers. As noted, it may 

be that more severe treatrnent of sexual intimates at the conviction stage is an indirect 

result of more lenient treatment at earlier stages (Le. mode of conviction). This issue will 

be examined M e r  in the next chapter. 

The independent effects of gender 

Of seconda- interest to my examination of the effect of victim-defendant 

relationship on court outcomes is how the gender of the defendant and the gender of the 

victim affect court outcomes. Consistent with expectations, the defendant's gender was 

relevant at three stages of the criminal process: verdict at trial, overall likelihood of 



conviction, and the amount of law experienced More specificaily, male defendants were 

almost 40 percent (e-33 = 1.39) more likely to be found guilty at trial than were fernale 

defendants (Model 3). Furthemore, the odds of a conviction were more than two times 

higher for male defendants (Model 5 )  and they were subject to more law overall than 

female defendants (Model 7). 

Also consistent with my expectations and prior research, the gender of the victim 

was associated with a nurnber of outcornes at various decision-making points in the 

criminal process. When the victim was female, the defendant was subject to more severe 

treatment at six of the seven decision-making stages. More specifïcally, the odds of being 

charged with est-degree murder were more than two times higher for defendants who 

killed male victims than for those who killed female victims. In addition, the odds that a 

case was sent to trial, rather than being resolved through a guilty plea, more than doubled 

for a defendant who killed a woman compared to those defendants whose victims were 

male.lg If the victim was female, the defendant was no more likely to be convicted at trial 

than if the victim was a male, however, these defendants were close to 3 0 percent (ewo3 ' = 

-73) less likely to be convicted overall. Of those convicted, defendants who killed a 

femde were more than twice as likely to be convicted of either first- or second-degree 

murder. At the sefitencing stage, defendants who kiiled women, on average, received 

approximately one and two-third more years in prison t h e  than those who killed men. 

Finally, examinhg die overall arnount of law experienced by defendants (Model 7), my 

results show that those who killed women were generally subject to more Law than those 

defendants who killed male victims. 



These results confirm prior research that demonstrates male defendants are 

generally treated more severely by criminal justice officials than female defendants (see 

reviews Biclde and Peterson, 1991; Daly and Bordt, 1995; Steffensrneier et al., 1993). 

Moreover, they are consistent with other research that suggests society places a higher 

social value on female victims (e-g. Farrell and Swigert, 1986; Gross and Mauro, 1989). 1 

have argued, however, that it is important to consider the gender combination of the 

defendant and the victim when trying to isolate the effects of victim-defendant 

relationship on criminal justice decision-making. This issue will be explored m e r  in 

the next chapter. 

The independent effects of rime 

The year in which the case entered the criminal justice system was significantly 

associated with four of the seven outcome variables in ways consistent with expectations. 

In particular, defendants whose cases entered the system in 1985 or later were almost 50 

percent (e'"' = .5 1) less Iikely to have their cases resolved at trial. In other words, 

defendants were more Iikely to plead guilty in the latter period than defendants whose 

cases were disposed of by the court in the earlier years - 1974 to 1984. Because trials are 

hypothesized to represent more law than gui& pleas, this association represents more 

lenient treatment for cases in the latter period. in contrast, however, the odds of being 

convicted were close to two and a half times greater for defendants whose cases occurred 

during the latter peri~d. Similar to the greater likelihood of conviction for sexual 

intimates discussed above, this may be the indirect result of a greater number of guilty 

pleas in recent years. 



Time penod was also associated with the length of sentence imposed and the 

overall amount of law experienced by defendants. That is, defendants whose cases were 

resolved in 1985 or later received longer sentences (by just over one year) and were 

subject to more law than defendants in the earlier years. This suggests that criminal 

justice responses to interpersonal violence may have become more punitive in recent 

yem,  despite the higher number of cases resolved though guilty pleas. In Chapter 5 , I  

will explore whether the more punitive responses are targeted against violence generally 

or whether they are associated with legislative and policy changes stemming ftom an 

ùicreased awareness of the pervasiveness of intimate violence. 

Exarnining the effect of control variables 

Legal factors. Many of the control variables included in the models also displayed 

the anticipated eEects. Looking f is t  at the legal variables, defendants with a pnor 

criminal record were more likely to be convicted for their crime (Model 4) and were 

subject to more law overall (Model 7) than those with no documented history of criminal 

behavior. Moreover, defendants who were the primary actors in the homicide were more 

likely to be f o n d  guilty at trial, were more likely to be convicted, generally, and more 

likely to be convicted of murder. Overall, defendants who were primary players in the 

killing were subject to more law than defendants who played a secondary or less active 

role. In contrat to defendants who killed one victirn, defendants who were involved in 

homicides that resulted in the death of multiple victims (Le. more than one) were more 

likely to be charged with first-degree murder, were more often found guilty at trial, more 

likely to be convicted of murder, were sentenced to longer terms of imprisonment 



(sfightly more than three years longer) and, finally, were subject to more law than 

defendants who killed one victim. 

As expected, the severity of the initiai prosecution charge was aiso associated 

with court outcomes. The more serious the initiai charge, the greater the likelihood the 

defendant was found guilty at trial, convicted for his/her crime and, more specifically, 

convicted of either fnst- or second-degree murder. In addition, for every unit increase in 

the seriousness o f  the initial charge, there was an increase of -72 (close to one full 

increment) in the amount of law expenenced by a defendant. Similarly, at the sentencing 

stage, as expected the more serious the conviction, the longer the term of imprisonment 

imposed. That is, for every unit increase in conviction severity, a defendant's sentence 

increased by more than six years. Finally, examining the legal treatment of defendants 

who pled guilty, my anaiysis showed that these defendants were less likely to be 

convicted of murder and received shorter sentences (by just over one year) than those 

who had pleaded 'no t guilty' and had their cases resolved at trial. 

Defendant characteristics. Various characteristics of the defendant were also 

significant at several stages of the criminal justice process and, in particular, at later 

decision-making points. Unemployed defendants were less likely to have their cases 

resolved at trial, more often pleading guilty than employed defendants. In addition, non- 

white defendants were less Iikely to be convicted of murder and received shorter 

sentences than white de fendant^.^^ Finally, confirming pnor research (Steffensmeier et 

al., 1998), the age of the defendant was significantly related to hislher treatment within 

the criminal justice system. As hypothesized, there was a curvilinear association between 



age and two of the decision-making stages examined. That is, young and old defendants 

(i.e. 18 to 25; 46 and over) were less likely to be convicted of murder and received 

shorter sentences than middle-aged defendants (aged 26 to 45). 

Victirn characteristics- A variety of victim attributes afEected decisions made at 

several stages of the criminal process. At the entry point in the process, defendants who 

killed unemployed victims were less likely to be charged with first-degree rnurder than 

those who killed employed victims. Moreover, defendants who killed unemployed 

victims were less likely to be found guilty at trial, were less likely to be convicted 

generally and were less likely to be convicted of murder. Victims' unemployrnent also 

resulted in shorter sentences @y slightly more than one year) and less law overall 

compared to those who killed victims who were employed, either full- or part-tirne. 

Substance use by victims was also associated with a number of decision-making 

points in the process. For example, defendants who kilied victims who were dnnking 

andor using dmgs at the tirne of the incident were less likely to be charged with first- 

degree murder? were less likely to have their cases resolved at trial (Le. more Likely to 

plead guilty), but were more likely to be convicted than those defendants who killed 

victims who were not using substances before their death. Fïnally, these defendants were 

sentenced to shorter periods of irnprisonment than those who killed victims who had not 

been drllikuig and/or using d r ~ ~ s . ~ '  The fact that the victims' unemployed status and their 

alcohol/dmg use lead to more lenient treatment of their killers may be associated with 

notions of victim participation andor responsibility (or 'credibility' as discussed by 

Williams, 1976). 



Situational factors. The final two control variables relate to the characteristics of 

the homicide incident itself. While the location of the kîlling (public versus private ) was 

not significantly associated with any of the criminal justice outcomes, gun use 

significantly predicted treatrnent at two decision-making stages. The odds of a first- 

degree murder charge being laid were almost three times more likely for defendants who 

used a gun to kili their victims compared to those who used other types of weapons or 

other means such as their hands and feet. Moreover, defendants who shot their victims 

were more likely to have their cases disposed of at trial, less ofien pleading guilty than 

those who killed thek victims by some other means (e-g. beating, stabbing). 

In summary, the effect of the control variables on cnminal justice outcomes were 

in the anticipated directions. With the exception of mode of conviction, legd factors 

played the expected role in the criminal process. For example, the more serious the initial 

charge, the more serious the criminal justice response overall. Sùnilarly, the more victims 

killed, the more defendants involved in the homicide and the greater the role played by a 

particular defendant, the more severe the criminal justice response to his/her crime. In 

addition, it appears on the surface that victim characteristics have a greater influence on 

crimirial justice decision-making than defendant characteristics. For example, the gender 

of the victim rnatîered at al1 but one stage of the process while gender of the defendant 

was associated with three decision-making stages. These fïndings warrant M e r  

examination in future research. In particular, the documented effect of victim's 

unemployrnent and evidence of victim substance use was greater than expected and may 

be associated with the perceived importance of victim participation in crimes of 



interpersonal violence. The importance of victim charactenstics to criminal justice 

decision-making demonstrated in this analysis also support the argument that it is never 

acceptable to examine o d y  defendant characteristics when predicting crirninal justice 

outcomes (e-g. Baumgartner, 1999). Finally, as expected, criminal justice responses 

appear to have becorne more punitive in recent years. En the next chapter, 1 will explore 

whether this increase in punitiveness is a general response to violence or, more 

specifically, whether it has been targeted at intimate violence and violence against 

wornen. 

4.5. Conclusion 

The research results presented in this chapter have addressed two specific issues. 

First, does victirn-defendant relationship affect criminal court outcomes in cases of 

homicide? Second, does variation in criminal justice decision-making exist within the 

broader categones of intirnate and non-intimate relationships? In other words, are al1 

intimate relationships treated simiIarly and are d l  non-intimate relationships treated 

similarly? The results presented demonstrate that the association between victim- 

de fendant relations hip and crirninal justice decision-making is not straightforward. Fust, 

a cornparison of intimate and non-intimate relationships showed that intimacy does lead 

to less law at some stages of the criminal process. However, defendants who killed 

intimates were treated no dzerently fiom other defendants at the remaining stages. 

Examinimg the arnount of law they experienced overall, killers of intimates were subject 

to the same amount of law as killers of non-intimates. 



Next, by using a five-category victim-defendant relationship variable, my analysis 

showed that various types of intimacy were treated differently within the criminal justice 

system. As a result, 1 argue that the premise - more inhmacy means less law - is too 

simplistic. My argument is based on a number of hdings. First, previous research has 

often included 'Eends' in the intimate category (e-g. Albonetti, 199 1 ; Erez and 

Tontodonato, 1990; Simon, 1996). However, my analyses demonstrated that, in the case 

of homicide at least, defendants who killed friends were not treated significantty different 

corn those who killed strangers withùi the criminal justice system. Second, while 

defendants who killed sexual intimates did receive differential legal treatment at some 

stages of the process, it was not always more lenient. That is, defendants who killed 

sexual intirnates were more likely to be convicted for their crimes. As mentioned, this 

may stem fiom the fact that these defendants were more likely to plead guilty, an issue 

that will be examined fùrzher in the next chapter. 

Third, while the treatment of defendants who killed sexual intimates and 

defendants who killed family members (not including spouses) culminated in shorter 

prison terms than stranger killers, their treatment varied at other stages of the process (i.e. 

mode of conviction, seriousness of conviction and amount of law). Thus, relationships 

that are perceived to be the closest in relational distance are ofien subject to different 

criminal justice responses as demonstrated by comparing the treatment of sexual 

intimates and family members. Finally, with the exception of the entry point into the 

system - the initial charging stage - acquaintance killers were treated similarly to 

stranger killers. 



In summary, it appears that, for the most part, acquaintance killers were treated 

the same as strangers kiilers, in contradiction to Hypothesis Al. Sirnilarly, defendants 

who killed finends were treated no differently fiom those who killed acquaintances or 

strangers, contradicting Hypothesis A2. With regard to Hypothesis A3, my analyses 

showed that defendants who killed family members (excluding spouses) did receive 

shorter sentences than defendants who killed f?iends. There were no other differences, 

however, in the treatment of these two types of relationships, thus, only partial support 

was fomd for this hypothesis. Finally, defendants who killed sexual intimates were 

treated more leniently than defendants who killed family members in the mode1 

predicting the mode of conviction. In contrast, however, cases hvolving sexual intimates 

were more likely to result in a conviction than those involving farnily members. 

Therefore, only partial support was found for Hypothesis A4. 

These results provide some support for the generai hypothesis tested in this 

chapter that the closer the relational distance, the more leniently a defendant will be 

treated for hislher crime. However, my fmdings suggest that the association is more 

complex than the inverse relationship originally hypothesized. Moreover, research 

reviewed in Chapter 2 suggests that gender and time period may condition the effect of 

victim-defendant relationship on criminal court outcornes and that these variables may be 

particdarly relevant when exarnining the treatment of defendants who kill sexual 

intimates. In the next chapter, then, 1 examine the treatment of defendants who killed 

sexual intirnates to that received by the larger group of defendants - those who killed 

victims with whom they shared other types of relationships. Moreover, 1 begin to assess 



how earlier decisions affect later criminal justice outcornes and how gender and tirne 

condition the relationship between intimacy and law. 

1 The intimate category includes sexual intimates, farnily members and fi-iends. The non-intimate category 
includes acquaintances and strangers. 

The reduction in cases fiom 1,003 to 996 for mode of conviction is due to the fact that in seven cases, 
defendants had their charges dismissed at the preliminq hearing or at some other point in the process that 
could not be classified as a guiity plea or a trial. 

' A finding of 'not guilty' refen to those defendants who were acquitted at trial or those who had their 
charges dismissed or stayed during trial (N=155). 

' As discussed in Chapter 3, 'amount of law7 measures the number of applications or increments of law 
experienced by each defendant, thus, providing a more general measure of the amount of criminal Iaw used 
to respond to particular types of homicide (see also Black, 1976; Myers, 1980). The values of the variable 
are mutually exclusive and are as follows: 1 (not guilty/court dismissal); 2 (not guiIty due to mental illness; 
3 (guilty/prison sentence less than two years); 4 (guilty pledprison sentence between two and 10 years 
inclusive); 4 (guihy verdictlprison sentence between two and 10 years inclusive); 6 (guilty plea/prison 
sentence ranging fiom 10 to 24 years inclusive); 7 (guilty verdict/prison sentence ranging fiom 10 to 24 
years inclusive); and, finally, 8 (guiltylsentenced to 25 years). 

Charge severity is included as a control in models predicting mode of conviction, verdict at trial, 
Iikelihood of conviction, seriousness of conviction and amount of law. Conviction severity is included as a 
control in the mode1 predicting sentence lena@, Whether a guilty plea was entered is included as a control 
in the models predicting seriousness of conviction and lena& of sentence, 

6 The scales for both charge and conviction severity range fiom 1 to 4: '1' for other charges, '2' for 
manslaughter charges, '3' for second-degree murder and '4' for first-degree murder. 

7 The unempIoyed category includes those victims who were homemakers, receiving welfare or disability 
pensions or who were retired at the time of their death Le. not part of the labor force. 

8 Information on defendant substance use was missing in the majority of cases and so was not included in 
the analysis, 

This cornparison is not shoun in Table 4.2, but was conducted because the majority of previous research 
uses a dichotomous measure. Thus, 1 discuss where my analysis is consistent with prior studies. The 
intimate category is comprised of sexual intimates, family members and lî-iends. The non-intimate category 
is made up of acquaintances and strangers- 

1 O Cross-tabulations for descriptive purposes for these comparisons are available gom the author. 

1 I Tests of significance apply to the cross-classification of each cfle of victim-defendant relationship 
compared to al1 other relationships types. For exarnple, defendants who killed farnily members are less 
likely to be found guilty at trial than the group of cases involving al1 other types of relationships (including 
sexual intimates, fiends, acquaintances and strangers). 

" The fact that my bivarïate results differ fiom results in earlier studies examining the treatment of viotent 
crime between sexual intimates may be due to the different time penods examined. Much of the earlier 
work examined cases that came before the courts in the late 1960s and early 1970s and ofien covered a one- 
year period. My study encompasses a 23-year-period firom the mid-1970s to the mid- 1 990s. During this 
time, there was an increased awareness about the problem of interpersonal violence among sexuaI intimates 



and within families. Many :egislative and policy changes were implemented as a result and, as a result, I 
examine the effect o f  tirne in the following chapter. It is important to M e r  note that much of the research 
on victim-defendant relationship and its effect on criminal justice responses to violent crime is based in the 
United States. My data are from a Canadian city. 

13 Because the multivariate procedures used are sensitive to very high correlations among the predictor 
variables (Fox, 1997), collinearity diagnostic tests were conducted. One method for assessing whether there 
are particularly high intercorrelations arnong the independent variables is to examine the tolerance of  each 
variable. Tolerance refers to the proportion of the variance of the variable being examined that is not shared 
with the other independent variables. If tolerance equals O, this impIies perfect muIticoIlinearity, thus, 
regession coefficients will be biased. Results are considered Iess stable if tolerance is below -2 or  -1. The 
results of the analysis reveaied high tolerance Ievels for al1 of the variables used in the analysis. The lowest 
observed tolerance level was -60 for the victim's gender. This finding indicates that 60% of the variation in 
this variable is unique or  independent eorn the other variables. Given that the tolerance ranges fiom -60 to 
-92, there does not appear to be a problem with multicolIinearïty arnong these variables. See appendix for 
the tolerance level for al1 variables in the analysis. 

14 Some of  the control variables had missing information on more than 10 percent of the cases and so 
dummy variables for rnissing data were included in all models for these variables. Table A4.3 (p.348) in the 
appendix Iists the unstandardized coefficients, standard errors, and significance levels for these variables. 
Missing information was significant for only one variable - empIoyment status of the victim. 

l5 The results are not shown in Table 4.3, but are available tkom the author. 

l6 The sample for the analysis of verdict at trial (Y3) is slightly different frorn that used in the analyses of 
initial prosecution charge (YI) and mode of conviction (Yz) as it includes onIy those defendants who had 
their cases resolved at trial. Selection of the variables used in the probit model, then, included those factors 
that significantly predicted whether a case was sent to trial or was resolved by guiIty plea (i.e. mode of  
conviction). The results of the probit model used to generate the selection hazard are s h o w  in appendix, 
Table 1, p. 349. 

17 The sample for the analysis of the seriousness of conviction (Y5) is slightly different fiom that used in the 
analyses o f  the overall likelihood of conviction (Y4) as it includes only those defendants who were 
convicted for their crime(s). Selection of the variables used in the probit model, then, included those factors 
that significantly predicted whether a defendant was convicted overall. The probit model used to generate 
the selection hazard is shown in appendix, Table 2, p. 350. 

l8 The sample for the model predicting the term of irnprisonment irnposed (Y6) is slightly different fiom 
that used in previous analyses as it includes only those defendants who were convicted. Selection o f  the 
variabIes used in the probit model, then, included those factors that significantly predicted whether a 
defendant was convicted overali. The probit model used to generate the selection hazard is aIso shown in 
appendix, Table 3, p. 35 1. 

l9 Only 16 cases in which a female victim was killed involved female defenciants. 

" This finding may be explained by research, and in particular death penalty research, that finds intra-racial 
killings (Le. black-on-biack) are not treated as serious as inter-racial killings (black-on-white) in the 
criminal justice systern. This is also consistent with Perspective $6, the horizontal-versu-upward crime 
perspective, that suggests the former are less of a threat to the maintenance of the social order. Over 70 per 
cent of the homicides committed by non-white defendants were intra-racial. 

" While it appears that defendants who killed substance-using victims were treated more leniently within 
the criminal justice systern, the inability to determine whether the defendant was also drinking and how this 
may be related to the subsequent court outcome poses problems for the interpretation of this relationship. 



Again, substance use by the defendants was not inciuded in the analyses because information was missing 
in over half of the cases. 



Chap ter Five 

Intimate partner homicides: Assessing the effect of sexual intimacy on crirnind iustice 
decision-making 

5.1. Introduction 

Of al1 social relationships, there is none more intense than that of intimate 

partners. From a sociological point of view, the relevant characteristics of this social 

arrangement are sexual intimacy and physical proximity (Silverman and Kennedy, 

1993)~' This chapter describes the research results from analyses that compare the legal 

treatment of intimate partners to the treatment of al1 other victim-de fendant relations hip 

types.' The first section provides a bnef description of the data. Next, 1 identiQ how 

homicides invoiving sexual intimates may dEer  fiom killings that involve other types of 

relationships, thus, leading us to expect differential legal treatment. The third section 

provides a preliminary look at the extent to which sexual intimacy between a defendant 

and his/her victirn may be associated with criminal justice decision-making by examining 

the bivariate associations between a binary measure of victirn-defendant relationship and 

the seven cririlinal justice outcomes. In the following section, 1 isolate the independent 

effects of sexual intimacy on criminal justice decision-making by using muitivariate 

statistical techniques to control for those characteristics that may differentiate between 

the two types of killings. In this section, 1 also begin to examine how gender and t h e  

may condition the association between sexual intimacy and crirninal justice responses to 

violent crime. 

The general hypotheses to be tested is that defendants who kill sexual intirnates 

will be treated more leniently in the criminal justice process than defendants who kill 

victims with whom they shared other types of relationships. Based on results fiom the 



previous chapter, 1 hypothesize that the lenient treatment of cases involving sexual 

intimates will be most evident in the early stages of the criminal process and that th is  will 

have implications for both conviction and sentencing outcornes. In other words, early 

decisions act as intervening variables, influencing later decision-making outcornes. 1 also 

hypothesize that the association between sexual intimacy and specific stages of the 

criminal process will Vary depending on the gender combination of the defendant and the 

victim as well as the year in which the case entered the criminal justice system. In 

particular, the following specific hypotheses will be tested: 

Hwotheses: Main Effects 

HI : Defendants who kill sexual intimates are less Iikely to be charged with first- 
degree murder than defendants who kill victims with whom they shared other types of 
relationships. 

H2: Defendants who kill sexual intimates are less likely to have their cases 
resolved at trial, more often pleading guiIty to their crimes, than those who kill victims 
with whom they shared other types of relationships. 

Hg Defendants who kill sexual intimates are more likely to be convicted than 
defendants who kill victims with whom they shared other types of relationships because 
of the increased likelihood that those who kill sexual intimates will plead guilty to their 
crime(s). 

&: The Iikelihood of being convicted of murder and the sentences imposed on 
defendants who kiIl sexual intimates will not differ fkom that of defendants who kill 
victims with whom they shared other types of relationships when their more lenient 
treatment at earlier stages of the criminai process is taken into account 

Hwotheses: Interaction Effects by Gender and Time 

Hj: Cases receiving the most lenient treatrnent within the criminal justice process 
will be those in which the defendant is femaie, the victim is male and they shared a 
sexually-intimate relationship. 



Hg: Cases receiving the most severe treatment within the criminal justice process 
will be those in which the defendant is male, the victim is female and the relationship 
between them is a non-intimate one. 

H7: The effects of sexud intimacy on criminal justice outcomes will attenuate 
over time, that is, the more lenient treatment of intimate violence will be less evident in 
the more recent period, 1985- 1996. Nevertheless, violence between non-intimates will 
continue to be treated more seriously. 

5.2. Description of the data 

Because the objective of this chapter is to compare the treatment of those who 

killed sexud intimates to that received by other types of defendants, a reduced wide 

sample was used for two reasons. First, homicides of sexual intirnates rarely involve 

more than one defendant and one victim (Silveman and Kennedy, 1993). For example, in 

the Toronto homicide data, 96% (N302)  of the 31 1 defendants who killed sexual 

intimates acted alone whereas only 64% (N=504) of the 793 defendants who killed other 

types of victims acted alone. Thus, in order to compare similar types of killings, the 

reduced wide sample is restricted to cases involving lone defendants and victims. Second, 

by virtue of its definition, the category 'sexual intimates' is comprised primarily of adults 

and, occasionally, adolescents. In my data, the youngest defendant who killed a sexuaI 

intimate was 16 years of age while the youngest victirn killed by a sexual partner was 17 

years of age? As a result, the reduced wide sample is restncted to individuals who are 

greater than or equal to these ages. The final reduced wide sample, then, includes 636 

casesW4 

Table 5.1 shows the cocïing and tiequency distributions for the seven criminal 

justice outcomes examined in this study. Close to one-third of the sample was charged 

with first-degree murder (30%), a seven percent decrease from the total sample. Of those 



Table 5.1. Description of Variables, Sexual Intirnates versus Other Relationships, Toronto Homicide 
Data, 1974-1996 
Variable DescriptionKoding Mean (S.D.) 

Crim inal Justice Outcornes 

Initial Prosecution Charge 

Mode of Conviction 

Verdict at trial 

Case outcorne 

Seriousness of conviction 

Length of sentence 

Amount of  Iaw 

Vicrim- Ofender Relationsh* 

Sexual intirnates 

Legal Factors 

Defendant's criminal history 

Defendant plead guilty 

Charge seriousness 

Conviction seriousness 

Ofleender Characteristics 

Defendant's gender 

Defendant's age 

Defendant's ethnicity 

Defendant's employment status 

Defendant's marital status 

First-degree murder = I ; Other = O 

Case sent to triai = I;  Guilty plea = O 

Found guiIty = 1 ; Acquitted = O 

Convicted = 1 ; Acquitted = O 

Murder conviction = 1 ; Other = O 

Interval (No tirne to 25 years) 

Interval (1 to 8 increments) 

Sexual intimates = 1; Other = O 

Pnor record = 1; No p i o r  record = O 

Guilty plea = 1 ; No pIea = O 

Interval 

Interval 

Male = 1 ; Female = O 

Interval 

Non-white = 1; White = O 

Unemployed = 1 ; Employed = O 

Not married = 1; Married = O 



Table 5.1. Description of Variables, Toronto Homicide Data, 1974-1996 (continued) 
Van'able DescriptiodCoding Mean (S-De) 

Victim Characreristics 

Victim's gender FemaIe = 1 ; Male = O -34 (-47) 

Victim's age Interval 37.54 (16.64) 

Victim's ethnicity Non-white = 1; White = O -44 (-50) 

Victim's employment status Unemployed = 1; Employed = O -55 (-50) 

Vichm's martial status Not mamied = I ; Married = O -52 (-50) 

Victim's substance use Drinkinghsing dmgs = 1; Not using = O -53 (-50) 

Situational Characteristics 

Location of  killing 

Weapon use 

Year killing occurred 

Public = 1 ; Private = O 

Gun used = 1 ; No gun used = O 

1985 or later = 1; Before 1985 = O 



charged, the majority of defendants had their cases resolved at trial (55%) while the 

rernainùlg cases were resolved through guilty pleas (45%).' Close to 60% of those cases 

disposed of at trial resulted in a guitty ~erd ic t .~  Overall, then, including both trial verdicts 

and guilty pleas, slightly more than three-quarters (76%) of the defendants were 

convicted and about one-third (34%) were found guilty of either first- or second-degree 

murder. This is consistent with the distribution of outcomes in the total wide sample. The 

average sentence ùnposed was approximately eight years (nine years in the total wide 

sample). Finally, the average amount of law expenenced by a defendant (or the most 

common resolution) was the same as in the total sample - a guilty plea and a term of 

imprisonment that was greater than two years but did not exceed 10 years. 

Table 5.1 also provides descriptive statistics for the independent variables 

included in the analyses. Because cases that hvolved multiple offenders were selected 

out of the analysis, the proportion of cases involving sexual intimates increased fiom 2 1 

percent in the total sample to 30 percent in this analysis. However, consistent with the 

total sample, almost two-thirds of the defendants had a prior crirninal record and 45 

percent pleaded guiky to their crimes. The mean for charge severity is 2.21 and the mean 

for conviction severity is 2.07, representing a slight decrease fiom conviction severity in 

the total sample.' With regard to defendant characteristics, the majority of defendants 

were male (89%) and their average age was about 32 years. Just under half of the 

defendants were non-white (46%), alrnost two-thirds were unemplo yed (64%), and j ust 

over half were not currently married at the time of the homicide (54%). 

Tuming to victim characteristics, just over one-third were female (34%), and their 

average age was 3 8 years. The proportion of female victims, then, increased fkom 28 



percent in the total sample. Over 40 percent of the victims were non-white, the majority 

were unemployed (55%), over half were not married at the time of the k i b g  (52%) or 

were drinking and/or using drugs pnor to their dearhs (53%). Finaily, with regard to the 

homicide incident, a h o s t  30 percent of the killings took place in a public or semi-public 

location and close to 20 percent involved the use of a gun. More than haif of the 

homicides occurred in the latter period of the study (53%), that is, 1985 and later (see 

Table A5.1 in appendix, p. 352-353, for the distribution of these characteristics across dl 

seven outcornes). 

5.3. Why might there be differences in the legal treatment of sexual intirnates? 

Research suggests that intirnate partner homicides differ fkom other types of 

homicides in several important respects. As already noted, intirnate homicides rarely 

involve multiple defendants. Moreover, intimate partner homicides involve a larger 

proportion of female victims than other types of homicides. Intimate partner homicides 

are dso  often preceded by non-lethal forms of violence that may or may not have brought 

the victirns and defendants into previous contact with the criminal justice system. Below, 

1 examine the Toronto data to detennine how intirnate partner killings differ from other 

types of homicides. 

Characteristics of Toronto htimate Parizer Homicides 

Gender, age and marital status of both the defendant and the victim as well as the 

location of the killing were found to differentiate intimate partner homicides f?om other 

types of homicides in the Toronto data (see Table 5.2). More specifically, defendants 

were less likely to be male and victirns were more likely to be fernale in intimate partner 



Table 5.2: Logistic Regression Model of Victim-Defendant Relationship (Sexual 
intimates = 1 vs. Other Relationships = O) in Toronto Homicides, 1974- 1996. 
C haracteris tics b SE Odds 
Ratio 

Defendant Characteristics 

Defendant is male 

Defendant has pnor criminal record 

Age of defendant 

Defendant non-white 

Defendant unemployed 

De fendant not married 

Victim Characteristics 

Victim is female 

Age of victim 

Victim non-white 

Victim unemployed 

Victim not married 

Victirn using drugs/alcohol 

Offense Characteristics 

Kiling occurred in public 

Gun used in killing 

Killing occurred after 1984 

Intercept 
Model Chi Square 
df 
N 
Note: * * *p<.OO 1 



homicides than in ali other types of killings, consistent with previous research. 

Defendants were likely to be older in intimate partner killings compared to other types of 

homicide. In contrast, victims were likely to be younger in intimate partner homicides 

compared to killings among victims and defendants who shared a non-sexual 

relationship. As expected, by virtue of the definition of an intirnate partner relationship, 

defendants and victims were less likely tu be single than those individuais involved in 

other homicides. Finaily, public killings were more likely to involve victims and 

defendants who shared a non-sexual relationship. 

Drawing fiom analyses in the previous chapter, 1 argue that the gender differences 

between intimate partner homicides and other types of killings could alone lead to 

differential legal treatment because the gender of the defendant and, more particularty, 

the gender of the victim were significantIy associated with a nurnber of cnminal justice 

outcomes. Recall that the gender of the defendant was relevant at three stages of the 

criminal process: verdict at trial, overall likelihood of conviction, and the amount of law 

experienced. More specifically, male defendants were more likely to be found guilty at 

trial, more likely to be convicted in generd, and were subject to more law overall than 

female defendants. 

Sirnilarly, 1 found that the gender of the victim was associated with a number of 

outcomes at various decision-making points in the criminal process. When the victim was 

female, the defendant was subject to more severe treatrnent at five of the seven decision- 

making stages. More specifically, defendants who kiiled female victims were more likely 

to be charged with first-degree murder, more likely to have their cases sent to trial and 

more Iikely to be convicted of either first- or second-degree murder than those who killed 



male victims. Sirnilarly, at the sentencing stage, defendants who killed women, on 

average, received longer terms of imprisonment and were subject to more law than those 

defendants who killed male victims. There was only one exception to the more severe 

treatment received by those who killed women: these defendants were less likely to be 

convicted overall. Thus, my analyses confirms pnor research that demonstrates male 

defendants are generally treated more severely by criminal justice officials than female 

defendants (see reviews Bickle and Peterson, 199 1 ; Daly and Bordt, 1995; Steffensmeier 

et al., 1993). Moreover, they are consistent with other research that suggests society 

places a higher social value on female victims (e-g. Farrell and Swigert, 1986; Gross and 

Mauro, 1989). Therefore, if intimate partner homicides are less likely to involve male 

defendants and more likely to have female victims, one c m  expect that legal responses to 

such killings will vary by the gender combination of the defendant and victim. This issue 

will be exarnined later in this chapter in an analysis of the conditioning effects of gender 

and time. 

The results of the analysis of the characteristics of Toronto homicides also 

showed that intimate partner homicides involved older defendants than other m e s  of 

homicides. Previous research has shown that older defendants rnay be treated more 

leniently than younger defendants (e-g. Steffensmeier, 2000), thus, this characteristic rnay 

contribute to the more lenient treatment of defendants who kill sexual intimates. Finally, 

as expected, my analysis showed that intimate paruier homicides were less likely to occur 

in public than other types of homicides. Lundsgaarde (1977) has argued that public 

killings will be treated more severely by criminal justice officials than private killings 

because they are perceived to pose a greater threat to the social order than private 



killings. As a resuit, the private nature of intimate partner killings may contribute to any 

differential Iegal treatment. 

For these reasons, it is important to consider such factors as gender and age of the 

victim and the defendant as well as the location of the killing when assessing the 

association between sexual intimacy and criminal justice outcornes. Below, 1 examine the 

bivariate associations among these and other victim, defendant and offense characteristics 

and the seven criminal justice outcornes. 

5.4. Bîvariate Association: Sexual Intimacy and Criminal Justice Decision-Making 

The first set of analyses examines the bivariate associations among sexual 

intimacy and the outcornes of criminal justice decision-making at various stages in the 

process. Resdts of this prelirninary examination are provided in Table 5.3. Table entries 

are in percentages for the k s t  five outcomes, showing differences in criminal justice 

outcomes by presence or absence of sexual intirnacy, as well as the coneol variables 

included in the subsequent multivariate analyses. Associations are assessed using the 

f earson chi-square statistic. The final two outcomes are interval-level variables and, thus, 

t-tests for equality of rneans are used except where the independent variables are also 

interval-level. For those associations, zero-order correlation coefficients are provided. 

Looking f is t  at the variable of interest, Table 5.3 shows that there was no 

association between sexud intimacy and any of the outcomes examined in the Toronto 

data. Of secondary interest to this study, however, is the gender of the defendant and the 

victim and here a number of significant associations were found. First, with regard to the 

gender of the defendant, being male was significantly associated with four of the seven 







ice 1)ecision-Makiiig, Table 5.3. Bivariate Associations: Offender, Victim, Case Processing and Situational Variables by Stage of Criminal Jus 

Situational Cliaracteristics 

Location of killing 
Public 64 36* 44 5 6 36 64 2 1 79 6 6 3 4 ---------- 

a Private 73 27 4 5 55 4 6 54 25 75 66 3 4 

- - -- 

sentence 1 of law 

Weapon used in killing 
Gun used 
Nogunused 

Time period killiiig occurred 
1984 or earlier 
1985 or later 

53 
74 

73 
68 

47*** 
26 

27 
32 

31 
48 

38 
5 1 

69** 
5 2 

62** 
4 9 

44 
43 

33 
5 2 

56 
5 7  

67*** 
48 

3 1 
23 

17 
33 

69 
77 

83*** 
6 7 

5 5 
6 8 

62 
7 1 

45*, - ' -  

32 

38': 
29 



outcomes. More specifically, compared to f e d e  defendants, males were more likely to 

be found guilty at trial (59% males; 34% females); were more likely to be convicted of 

murder (37% males; 6% females) received longer sentences (10.49 years for males; 4.02 

years for females); and, finally, experienced more law overall(4.02 increments compared 

to 2.99 for females). 

Similady, the victim's gender was associated with five of the seven criminal 

justice outcomes. For example, in contrast to cases that involved male victims, 

defendants who killed female victims (primarily male) were more likely to be charged 

with first-degree murder (39% to 29%); were more Iikely to have their cases sent to trial 

(62% to 5 1%); and were more likely to be convicted of either first- or second-degree 

murder (52% to 38%). Defendants who killed women were also sentenced to longer 

terms of imprisonment than those who killed males (15.89 years and 8.92 years, 

respectively) and were subject to more law (4.48 increments compared to 4.1 1). 

The tirne penod in which the case entered the cnminal justice system was also 

associated with five of the court outcomes. First, homicide cases were more likely to be 

resolved by trial in the earlier period of the study, f?om 1974-1984, than in the latter 

period (62% compared to 49%). In other words, guilty pleas were more cornmon after 

1984. Defendants were also more likely to be found guilty in the pre- 1985 period (67% 

compared to 48%). Defendants whose cases were heard during the earlier years were also 

more likely to be convicted than those cases in the latter penod (83% to 67%) and, more 

specifically, murder convictions were more likely to result in the earlier period (38% to 

29%). Overall, defendants were subject to less law fkom 1974- 1984 than in 1985 and 

later. 



The effects of the contrd variables 

Associations were in the expected directions with respect to the r e m d g  

independent variables included as controls. For example, defendant's pnor criminal 

record was significantly associated with four of the seven outcomes, three of which 

involved more severe treatment for those who were not first-tirne offenders. More 

specifically, those with pnor crirninal histories were more likely to be found guilty at 

trial, more likely to be convicted, and subject to more law than those who had no 

previous contact with the crirninal justice system. Regarding mode of conviction, 

however, those defendants with pior  records were more likely to plead guilty to their 

crime than have their cases sent to trial, the latter representing more law (see Black, 

1976). 

With regard to defendant characteristics, non-white defendants were more likely 

to be charged with first-degree murder than white defendants (35% cornpared to 27%) 

and unemployed defendants were less likely to have their cases sent to trial than 

employed defendants (50% compared 9 65%). Moreover, in those cases that were sent to 

trial, unemployed defendants were less likely to be found guilty than employed 

defendants (52% compared to 64%). Similar victim characteristics were also associated 

with criminal justice outcomes, but to a greater degree than were characteristics of 

defendants. For example, cases involving younger victims were more likely to result in a 

guilty verdict at trial and more likely to result in convictions overall than those cases 

invoiving oIder victims. Furthemore, cases involving non-white victims were more 

likely to be resolved at trial than those involving white victims (6 1 % compared to 5 1%), 

however, the defendants in these cases were subject to less law overall(3.74 compared to 



4.1 1). Finally, the two most important characteristics appear to be victims' employment 

status and victims' substance use at the tirne of the killing. Defendants who killed 

unemployed victirns were less likely to be charged with first-degree murder (22% 

compared to 43%); less likely to be found guilty at trial (52% compared to 65%); less 

likely to be convicted of murder (25% compared to 50%) and subject to less law than 

those defendants who killed employed victims (3.66 compared to 4.41 increments). 

Sunilarly, defendants who killed victims who were drinking or using drugs at the time of 

the homicide were less likely to be charged with fit-degree murder (22% compared to 

4 1 %); less likely to have their cases sent to trial (46% compared to 66%); less likely to be 

convicted of murder (26% compared to 5 1%), but more likely to be convicted generally 

(83% compared to 73%) than those defendants who killed victims who were not 

intoxicated at the tirne of the killing. 

Finally, two situational c haracteristics that were included as controls were 

associated at the bivariate level with various criminal justice outcomes. First, the location 

of the killing was associated with the initial charging stage. That is, those homicides that 

took place in public were more likely to result in charges of first-degree murder than 

those that occurred in private locations. In addition, weapon use was associated with 

three of the seven outcomes. More specifically, if a gun was used in the killing, the 

defendant was more likely to be charged with first-degree murder (47% compared to 

26%); more likely to have hisher case sent to trial (69% compared to 52%); and more 

likely to be convicted of either first- or second-degree murder (45% compared to 32%). 

These and other relationships will be assessed m e r  in the multivariate analysis which 1 

turn to next. 



5.5. Isolating the Role of Sexual Xntimacy in the Courts 

To isolate the ef5ects of sexual intimacy on court outcomes, a series of 

multivariate models examine the effects of intimate partner homicides on criminal justice 

decision-making compared to homicides that involved non-sexual victim-defendant 

relationships (the reference category). Table 5.4 presents the unstandardized coefficients 

for a senes of logit and OLS models. Recall that I have hypothesized that the main effects 

of sexual intimacy at some of the later decision-making points will be influenced by 

outcornes at earlier stages in the process. While only the final models are presented in 

Table 5.4, variables were entered in two blocks. At the fist step, the 'sexual intimacy' 

variable and controls for the characteristics shown in Table 5.1 were entered. At the next 

step, where applicable, the outcome of the previous decision-making point(s) was 

entered. For example, in Model 2, my dependent variable measures whether cases were 

sent to trial or resolved through guilty pleas. In estimating this model, 1 first entered 

sexual intimacy and a11 control variables except charge severity. The measure of charge 

severity is a latter variable that was entered separately at the second step of the analysis to 

determine whether this earlier decision outcome afEected the next stage of the criminal 

process - mode of conviction. 

In contrast to the results of the bivariate analyses, sexual intimacy was associated 

with several criminal justice outcomes once 1 controlled for other legal and extra-legal 

factors. In Model 1,1 found that defendants who killed sexud intimates were 45 percent 

(e-.60 = -55) less likeiy to be charged with fxst-degree murder than defendants who killed 

victims with whom they shared other types of relationships. Furthermore, with regard to 

mode of conviction, killers of sexual intimates were more than 60 percent less likely (e'." 



Table 5.4, Unstandardized Coefficients: Sexual lntimacy and Other Deterniinants of Criminal Justice Outcoines, Toronto City-Level Data, 1974- 1996 

Sexual intimates 
Defendant has prior criniinal record 
Seriousness of initiai charge 
Seriousness of coiiviction 
Defendant pled giiilty 
Defendant is male 
Age of Defendant (squared) 
Defendant is non-white 
Defendant is uneniployed 
Defendant not presently mairied 
Victim is female 
Age of victim 
Victim is non-white 
Victim is unemployed 
Victim not presently married 
Victim drinkinglusing drugs when killed 
Public killing 
Gun used in killing 
Killing occurred atler 1984 
Intercept 
Mode1 X2 
a Dashes indicate variables not iiicluded in soine 

Charge: First-degree , Case sent to trial 

B 
-.60* 
.4 1 
..- 
-- 
-- 
-.4 1 
.002** 
-35 
. l 6  
-,56* 

B 
-,96** 
-,45* 
-,O4 
-- 
-. 
-.39 
-,O005 
-.O5 
-,55** 
.26 

Found guilty at trial 

B 
-.12 
-- 
.23** -- 
-- 
,4 1 * 
-.O004 
-,O5 
-,26* 
-, 18 

1,10***' 
-.O003 
-,2 1 
-,91*** . 
-32 
-,63** ' 

.3 1 
1,08*** a 

-30 
,4 6 
101 S2*** 

Model 1 (Logit) 
S.E. 

.30 

.23 
-- 
-- 
-- 
,36 
,0005 
.24 
.23 
.26 

Mode12 (Logit) 
Sn E, 

-30 
.20 
.16 
-.. 
- - 
,34 
,0005 
,22 
.21 
.2 3 

O. R, 
.55 
1.51 
-- 
-- 
-- 
.66 
1 .O0 
1.42 
1.17 
,57 

O. R. 
.38 
,64 
.96 
-- 
-- 
,67 
.99 
,95 
,58 
1.29 

,29* 
,000 1 
,O2 
-.IO 
.1 O 
.O4 
.15 
.O3 
.O6 
.57 
1 l7.16*** 

Mode13 (Logit) 
S, E. 

.13 
-O 

.O9 
-- 
-- 
,17 
,0003 
. I O  
,12 
.O9 

inodels, Significance at *p<.05; **p<.Ol; *"<.O01 

.27 
,0003 
-24 
.22 
.24 
.24 
.23 
.23 
.2 1 
1.12 

O. R, 
.87 
-- 
1.26 
-- 
-- 
1 S 1  
.99 
,95 
.77 
,84 

,13 
.O002 
.13 
.O9 
.O9 
-13 
, 1 1  
-16 
, I  1 
.13 

1.34 
.99 
1 .O2 
-90 
1 . 1  1 
1 .O4 
1.16 
1 ,O3 
1 .O6 
-.. 

2.99 
.99 
,8 1 
.40 
1.38 
.53 
I .34 
2.96 
1.35 

.27 
,0003 
,22 
.2 1 
.23 
.22 
.2 1 
.25 
.19 
1 , 1 1  

.83**1 
-.O003 
S O *  ' 

.18 
-. 18 

- 6  
-. 10 
.75!*' . 
-,64** g 

.2 1 
91,03*** 

2,30 
$99 
1.65 
1.19 
.83 
.53 
.9 1 
2.13 
.53 
-- 



Table 5.4. Unstandardized Coefficients: Sexual Iiitiniacy and Otlier Deterniinaiits of Criniinal Justice Oiitcoiiies, 
Toronto City-Level Data, 1974- 1996 (cont'd) 

Sexual intiniates 
Defendant has prior criminal record 
Seriousness of initial charge 

Murder conviction 
Mode15 (Logit) 

Overall conviction 
Mode1 4 (Logit) 

B 
-20  
.52* s 

4 3 * *  

O. R. 
1.96 
2.99 
1.45 

B 
.68* 
1,10*** 
,37* 

S. E, 
2 8  
,2l 
.19 

S, E, 
.33 
"23 
.19 

O. R, 
3 2  
1.68 
4.18 



Defendant is non-white 
Defendant is unemployed 

Table 5.4. Unstandardized Coefficients: Sexual Inn'macy and Other Determinants of Criminal Justice 
Outcomes, Toronto City-Level Data, 1974-1 996 (cont'd) 

1 Defendant not ~resentlv rn-ed 

Sexual intimates 
Defendant has pnor criminal record 
Seriousness of initial charge 
Defendant plead guilty 
Serioumess of conviction charge 
Defendant is male 
Age of Defendant 

1 -  4 
- -- . . - - 

Victim is female 
1 Aoe of victim 

- -- 1 Victim is non-white 

Sentence Length 
Mode16 (OLS) 

1 Victim is unemployed 

B 
-2.3 9 
5.26 
- 
-2.75 
:59*1*_- * :. 
-1.10 
-.O 1 

Amount of Law 1 

Mode17 (OLS) 1 

Victim not presentIy married 
Victim drinkinghsing dmgs when killed 

S.E. 
-78 
-58 
- 
-66 
2 3  
.95 
.O02 

B 
-.O 1 
.;63*+* , 

',75*** - 
- 
-- 
:63* 
-.O0 1 

S- E. 
-2 1 
- 16 
-12 1 
- 1 
- 1 
-26 i 
-0004 I 

Public killing 
Gun used in killing 
Killing occurred after 1984 
Intercept (S.E.)/R2 

2-99 
-3 -97 
-.O2 
-8.67 (16.44) 

-58 
.66 
-1 2 
-95 

-.13 
-.13 
-67*** .- 
-59 (-83) 

-18 
-18 
-15 
-25 



= -38) to have their cases resolved at trial compared to those who killed other types of 

victims. In other words, cases involving the killing of a sexual intimate were more often 

resolved through guilty pleas than cases that involved killings of victims who did not 

share sexual relationships with defendants. This difference remained even when the 

control for severity of initial charge was entered. In fact, the severity of the initial charge 

had no effect on the strength of the association between sexual intimacy and mode of 

conviction. 

With regard to the third outcome - verdict at trial - defendants who killed sexual 

intimates were no more likely to be found guilty at trial than those who killed other types 

of victims. However, killers of sexud intimates were more likely to be convicted 

generally, whether through trials or guilty pleas. That is, when charge seriousness was 

held constant, defendants who lcilled sexual intimates were 96 percent (e-68 = 1.96) more 

likely to be convicted for their crimes than defendants who killed victims with whom 

their relationship was non-sexuaL8 One explanation for the increased likelihood of 

conviction in cases between sexual intimates is the greater likelihood that defendants will 

plead guilty to their crimes.g R a t  is, a guilty plea guarantees a conviction. 

With regard to severity of conviction, as discussed previously, the important 

distinction in cases of homicide is between murder and manslaughter convictions. A 

conviction of murder means an automatic life sentence while there is no mandatory 

sentence for rnanslaughter. When the type of victim-defendant relationship and the 

controls (except initial charge and mode of conviction) were entered into Mode1 5, those 

who killed sexual intimates were 45 percent (e--599 = .55) less likely to be convicted of 

murder than those who killed other victims. To detex-mine the separate effects of earlier 



decision outcomes, I entered charge seriousness and mode of conviction separately and 

then in combination. Controlling for charge severity, defendants who killed sexual 

intimates were no more likely to be convicted of murder than other defendants. In 

contrast, when a control for mode of conviction was included, defendants who killed 

sexud intimates were still36% (e--45 = .64) Iess likely to be convicted of murder. When 

controis were added in combination (as shown in Mode1 9, killers of sexual intimates 

were no more likely to be convicted of murder than other defendants. Thus, it appears 

that the initial prosecution charge is an important determinant of the ultimate seriousness 

of the conviction. 

I also hypothesized that sentence outcomes wouId not cliffer by type of victun- 

defendant relationship when earlier decision outcomes were considered. Underlying this 

hypothesis is the assumption that differential sentence lengths would result if controls for 

these early outcomes (i.e. mode of conviction, severity of conviction) were not included. 

However, the presence of sexual intirnacy in a relationship did not lead to different 

sentence outcomes when early decision-making stages were not taken into account. Thus, 

regardless of the mode of conviction or the severity of conviction, sentence lengths did 

not vary in my sample by type of victim-defendant relationship. Sirnilarly, defendants 

who killed sexual intirnates were not subjecî to  different amounts of law. Thus, it appears 

that defendants who kill sexual intimates are treated more leniently at earlier decision 

making stages compared to cases involving other relationship m e s ,  but not at later stages 

of the crirninal process. Further, as hypothesized, these early outcomes have implications 

for later stages of the process (i.e. likelihood of conviction, seriousness of conviction), 

but not for sentence outcomes. It may be, however, that the association between sexual 



intimacy and court outcornes is conditioned by gender and time and 1 tum to this issue 

next. 

5.6. Conditioning Effects of Gender and Tirne on the Association between Sexual 
Intirnacy and Criminal Justice Decision-Making 

A second question examined in this chapter is whether gender of the defendant 

and the t h e  penod in which the case entered the criminal justice system conditions the 

association between sexual intimacy and the law. Recall that 1 have hypothesized that: 

Hs: Cases receiwig the most lenient treatment within the criminai justice process 
will be those in which the defendant is femaie, the victim is male and they shared a 
sexually-intimate relationship. 

Hg: Cases receiving the most severe treatment within the criminal justice process 
will be those in which the defendant is male, the victim is female and the relationship 
between them is a non-intimate one. 

Hi: The effects of sexual intimacy on criminal justice outcornes will attenuate 
over time, that is, the more lenient treatment of intimate violence will be less evident in 
the more recent period, 1985- 1996. Nevertheless, violence between non-intimates will 
continue to be treated more seriously. 

To assess this, Tables 5.5 and 5.6 show the conditioning effects of gender and 

time, separately. Although not shown, both models include d l  of the control variables 

considered in the previous multivariate analyses. With regard to gender (Table 5.9, the 

effect of the interaction tem is significant in two of the seven models. At the initial 

charging stage, male defendants who killed sexual intirnates were 60 percent (e "' '-1-37) 

= -40) less likely to be charged with first-degree murder than the reference category - 

female defendants who killed non-sexual intimates. In contrast, female defendants who 

killed sexual intimates were 56 percent (ee4' = 1.56) more likely to be charged with e s t -  

degree murder than the reference category. Thus, the presence of sexual intimacy at this 



Table 5.5. Unstandardizeci Coefficients: Iiiteractioii Models Exa~nining tlie Canditioning Effect of Ge~ider on the Associatioii betweeii Sexual liitiiiiacy 
and Criininal Coiii.1 Outcoiiies 

1 First-degree 1 Case sent 1 Fouiid guilty 1 Convicted 1 Coiivicted 1 Length of ( Aniouiit 1 
niurder cliarge 

(Logit) 
Modcl 1 

Sexual iniiniacy 

to trial 
(Logit) 

Mode12 

Male defendant 

.45 
(.69) 

L 

Male X Sexual 

at trial 
(Log i t) 

Mode13 

.26 
($56) 

lntercept 

-.7 1 
( m m  

-1.37' 
(.76) 

-2 log-likeliliood 

I I I 1 I I 1 l I 
Note: Standard errors are in parentlieses. Altliougli not sliown, al1 iiiodels contain original control variables, * pc.05 **p<,01 **p<.001 

(pleasltrials) 
(Logit) 

Mode14 

-.16 
(.47) 

-,O2 
(1.17) 

Nuniber of Cases 

-.53* 
(-25) 

-.42 
(.66) 

679,522 

of iiiiirder 
(Logi t) 

Mode15 

.O6 
(. 14) 

-.O9 
(1.13) 

636 

785.44 1 

senteilce 
(OLS) 

Mode16 
1 

,26 
(* 5 O) 

.54* 
(.25) 

-.84 
(1.21) 

63 1 

of law 
(OLS) 

Mode1 7 

.64 
(1.10) 

.O8 
(.62) 

.15 
(S7) 

.82 
(.7 1) 

6 10.573 

-5.55 
(.37) 

-,66 
( S 2 )  

.47 
L44) 

.33 
(1.25) 

347 

-1.32 
( 1.26) 

627.733 

1.75* 
(-92) 

- 1.75 
(,42) 

-1.84 
(.7 1 )  

636 

.35 
(.3 1) 

526,968 

-8.25 
(1.37) 

483 

.8 1 
(.72) 

-- -- 
483 636 



stage of the process means less severe treatment for men who killed sexual intimates than 

for female defendants who killed intimate partners. Further conditionhg effects for 

gender are seen at the trial stage. Among cases that were resolved at trial, female 

defendants whose victims were sexual intirnates were about 40 percent (e 43 = -59 ) less 

likely to be found guilty whereas male defendants whose victims were sexiial intimates 

were not significantly less likely (e '--53 +-54) = 1.01) to be found guilty than female 

defendants who had non-sexual relationships with their victims. Thus, female defendants 

who had sexual relationships with their victuns received more lenient treatrnent at this 

decision-making stage than other types of defendants. 

In an examination of the conditioning effect of tirne on the association between 

sexual intimacy and criminal court outcomes, the interaction terni was significant for two 

of the seven outcomes: seriousness of conviction and the arnount of law experienced by 

defendants. With regard to conviction severity (Table 5.6), defendants who killed sexual 

intimates whose cases entered the criminal process in the early period - 1974 to 1984 - 

were 56 percent (e '.83 = -44) less likely to be convicted of murder than cases involving 

defendants who killed victims with whom they shared other types of relationships 

resolved during the same period. However, cases involving sexud intimates that were 

resolved in 1985 or later were slightly less likely (e (--83 + -76) = .93) to be convicted of 

murder than the reference category - cases that involved non-sexuai victim-defendant 

relationships resolved in the early period, suggesting some attenuation over time of 

criminal justice leniency toward intimate violence. In assessing the overall amount of law 

experienced, defendants who killed sexual intirnates whose cases entered the cnminal 

pïocess in the early penod - 1974 to 1984 - were not subject to significantly more or less 



Table 5.6, Unstandardized Coefficients: Interaclion ModeIs Exaniining the Coiiditioning Effect of 'ririle on the Association between Sexual Intiniacy 
and Criniinal Court Outcoiiies 

First-degree 
iilurder cliarge 

(Logit) 
Model I 

.. 

Sexual iritimacy 

Convicted 
(pleasltrials) 

(Logit) 
Mode14 

POS~ 1984 

Case sent 
to trial 
(Logit) 
Modcl2 

-,96** 
(J8)  

Found guiliy 
at trial 
(Logit) 
Modcl3 

Convicted 
of iiiurder 

(Logi t) 
Mode1 5 

. I I  
(,23) 

1 

Intercepl 

-,99** 
(.36) 

,76*** 
( .18) 

Post 1984 X S e w l  .56 -.O7 
(.3S) 

-2 log-likelihood 

I I I 1 

Note: Standard errors are in parentlieses. Althougli not shown, al1 inodels contain original control variables, * p<.O5 **p<.Ol **p<,OOI 
J 

Length of 
seiitence 
(OLS) 

Mode16 

-.6l** 
(,2 1) 

.67 
(1.10) 

Nuiiiber of Cases 

Aniount 
of law 
(OLS) 

Modcl7 

-.O 1 
(. 1 8) 

.I6 
( .70) 

.18 
1 (.20 

679.090 

.O5 
(. 1 2) 

S O *  
( ) .24 

.76 
) (.5 1 

. I l  
(1.08) 

636 

A7 
(. 3 8) 

785.805 

.67** 
(24) 

-.95 
(-34) 

63 1 

-,83* 
(.45) 

6 17.508 

-,O8 
(, 1 1 )  

-. 17 
( 1.22) 

347 

-,49 
(.65) 

610.143 

-.33 
(.22) 

1,09** 

(-40) 

- 1  -38 
(.72) 

636 

,29* 
(+ 14) 

520.992 

-7.49 
(1.21) 

483 

.9 1 
(,68) 

-- -- 

483 636 



law than those defendants who killed victims with whom they did not share a sexual 

relationship with for the same period. In contrast, defendants who killed sexual intimates 

in the more recent period - 1985 and later - experienced a -17 (--33 + .50) increase in law 

compared to cases that involved victims and defendants who shared other types of 

relationships and whose cases were resolved in the earlier years. Thus, as hypothesized, it 

appears that the lenient treatment of intimate partner homicides began to attenuate over 

time. 

In summary, cases involving sexual intimates are treated more leniently by 

criminal justice decision-makers than those involving other, non-sexual victim-defendant 

relationships, but only at the earlier stages of the criminai process. Furthemore, these 

early decision outcornes do have implications for later outcomes, but not for the ultimate 

sentence imposed. With regard to the conditioning effects of gender and time, some 

evidence was found that the association between semal intimacy and law varies 

depending on the gender of the defendant and the tirne penod in which the case was 

resolved. The conditioning effect of gender is associated with earlier outcomes (Le. initial 

charging stage, verdict at trial) whereas time is associated with later outcomes (i.e. 

conviction severity and arnount of l a d .  However, the effect of these two variables was 

not substantial overall. Some support was found, however, for Hypothesis H7 that the 

effects of sexuai intimacy on criminal justice outcomes would attenuate over time as the 

overall difference in the arnount of law experienced by defendants who killed sexual 

intimates compared to those who kitled victims with whom they shared other types of 

relationships diminished from the earlier to the Iater period (-.33 to -. 17). Nevertheless, as 

hypothesized, cases that involved non-sexual victim-defendant relationships continued to 



be treated more seriously. Below, I began to address the issue of why violence between 

intimate or sexual partners is treated differently in law by exarnining what factors predict 

more severe treatment within each type of relationship. 

5.7. Discussion and Conclusion 

The research results presented in this chapter have addressed two specific issues. 

First, are victim-defendant relationships involving sexual intimacy treated differently 

fiom al1 other types of relationships when legal actors respond to violent crime? Second, 

does the gender combination of the defendant and the victun and the year in which the 

case entered the criminal process condition the association between sexual intimacy and 

law? As in the previous chapter, at the bivariate level, defendants who killed intimate 

partners were not treated significantly different than other types of defendants at any of 

the decision-making stages examined. When controls were introduced for other 

characteristics of the homicide, however, those defendants who killed sexual intimates 

were found to be treated more leniently at early stages of the process, but more likely to 

be convicted overall, supporting my first three hypotheses (HI-H3). 

With regard to earlier outcomes, cases that uivolved sexual intimates were less 

likely to result in first-degree murder charges and less likely to be resolved at trial. In 

other words, these defendants were more likely to enter guilty pleas and that contrïbuted 

to their increased likelihood of conviction. This suggests that, at the bivariate level, the 

two rdationship S p e s  comprised heterogeneous groups. That is, within each of the 

categories, various characteristics differentiated the defendants, their victims or the 

crimes. When controls were added and these charactenstics were held constant, the 'pure' 



effect of sexual intimacy was isolated, demonstrating that cases involviog sexual 

intimates were treated differently by criminal justice actors. With regard to my final 

hypothesis, there were no differences in the likelihood that a defendant was convicted of 

murder or in the length of sentence imposed, regardless of the outcomes at earlier stages. 

Therefore, 1 concluded that it was the nature of the intirnate partner relationship that was 

associated with criminal court outcomes, particularly at early decision-making stages. 

That is, while these types of crimes did differ fiom violent incidents that involved victims 

and defendants who shared other types of relationships, when these charactenstics were 

taken into account, sexual intimacy still mattered in law. 

The association between sexual intimacy and law was conditioned, however, by 

gender and time. With regard to the former, little support was found for H5 and Hg. That 

is, some outcomes were found to vary, but not always in the expected direction. For 

example, femaie defendants who killed sexual intimates did not receive the most lenient 

treatment at the initial prosecution stage; on the other hand, they were treated more 

leniently at the trial stage. There were no differences at other stages of the criminal 

process, however. Some support was found for the effect of time on the relationship 

between sexual intimacy and the law. That is, it did appear that the amount of differential 

treatment of cases involving sexuai intimates and those involving other types of 

defendants did decrease over time. In the next chapter, 1 examine in more detail intimate 

partner homicides. Drawing £Yom several perspectives discussed in Chapter 2, I 

hypothesize that treatment will vary by relationship status and relationship state. 

' Silverrnan and Kennedy (1993) refer to this social relationship as 'spousal,' however, they acknowledge 
that this is a looselydefined category, including legal marriages, common-law partnerships, separations, 
divorces, people living together and lovers (Le. boytnends and girIfi-iends). As in previous chapters, I 
continue to refer to this relationship category as 'sexual intimates.' The degree of intimacy and the arnount 



of physical proximity that exists in various types of sexually-intimate reIationships may Vary. This issue 
will be addressed in Chapter 6. 

' The category 'other relationship types' includes family members (excluding spouses), fiiends, 
acquaintances and strangers. 

3 Again, al1 cases were heard in adult criminal court, 

4 The deep sarnple of cases for the qualitarive analyses presented in Chapters 7 and 8 is drawn fiom this 
reduced wide sarnpIe because the cornparison in these chapters is also between sexusl intimates and other 
types of relationships. 

5 The reduction in cases from 636 to 63 1 for mode of conviction is due to the fact that in five cases, 
defendants had their charges dismissed at the preliminary hearing or at some other point in the process that 
could not be classified as a guilty plea or trial. 

6 Again, a finding of 'not guilty' refers to those defendants who were acquitted at tria1 0\r=69) and those 
whose charges were dismissed at trial (N=l6). 

7 The scales for both charge and conviction severity range fiorn 'O' for other charges to '3' for fmt-degree 
murder. The variable for charge severity was hcluded in al1 models except for initial prosecution charge 
and conviction severity was included in the mode1 predicting sentence Iength only. 

8 The effect of sexual intimacy in the model predicting likelihood of conviction was marginally significant 
(p<. 10) without the control for severity of initiai charge. Once this control was included in Mode1 4, 
however, the effect of sexual intirnacy was significant at the p <.O5 level. 

9 Whether a defendant pied guilty was not included in Mode1 4 zs a control because the presence of a guilty 
plea predicts conviction perfectly and, thus, the variable is automatically deleted from the model. 



C hapter Six 

Criminal Justice Responses to Intirnate Partner Homicide: The Role of 
Relationship Status and Relationship State 

6.1. Introduction 

Intimate partner relationships Vary on a number of dimensions, some of which 

may affect the risk of violence and the characteristics of violent incidents when they 

occur (Daly & Wilson, 1988; Gartner et ai., 1999; Stets & Straus, 1989). As a result, the 

m e  of intimate partner reIationship may also be important in explaining variations in 

reactions, both informal and formal, to violent crime. As discussed in Chapter 2 and 

demonstrated in previous chapters, the greater the levei of intirnacy-, the less severe the 

legal responses to criminal violence. More pertinent to this chapter, however, is research 

that suggests that variation in legal responses to violence may vary by type of intimate 

partner relationship (Black, 1876; Horwitz, 1990; Rapaport, 1994)- 

In Chapter 5, I argued that intirnate partner relationships differ fkom ail other 

types of victirn-defendant relationships because of the sexual component inherent in such 

unions. This sexual component ofien increases the intensity of interactions among those 

involved in such relationships. However, intimate partner relationships Vary in the level 

of involvement between parties as well as the expectations that arise as a result of their 

relationship (Rodriquez & Henderson, 1995). Thus, one might expect that the degree of 

intensil that exists in an intimate partner relationship depends, in part, on the type or 

nature of the semal intirnate union. Sirnilarly, the level of involvement and the 

expectations associated with different intimate partner relationships may, in turn, lead to 

differentid legal responses to interpersonal violence. 



For example, it has been argued that legai marriages should be distinguished in 

law from cohabitation because the public declaration of commitment made in legal 

mariages helps a couple achieve social support and legitimacy that is not available to 

comrnon-law partners (Scruton, 1986). In other words, while individuals who live 

together may publicly exchange economic and sexual rewards and/or costs, they have not 

proceeded through the rite of passage of marriage and, thus, may be defined differently 

by other members of society, including criminal justice officials. In the case of 

interpersonal violence, then, these distinctions rnay also be important. Furthemore, 

Regan (1993) argues that legal marriage gives rise to mutual trust and mutual 

vulnerability and when violence occurs, the act is a betrayal of that trust and a serious 

exploitation of that vulnerability. Thus, while it would be unwise for legal officiais to 

distinguish between relationships because it may undermine the seriousness with which 

crimes are viewed, Regan argues that if one did, there is good reason for legal marriages 

to result in more rather than less punishment. 

In this chapter, 1 describe research results fiom analyses that examine the role of 

relationship status and relationship state in criminal justice decision-making. With regard 

to relationship status, my first objective is to compare the treatment of defendants who 

killed marital partners to the treatment of those who killed non-marital sexual partners. 

My second goal is to examine whether legal treatment varies depending on the 

relationship state. To do so, 1 compare the treatment of defendants who killed estranged 

intimate partners to the treatment of defendants who killed intimate partners with whom 

they were involved at the time of the killing. 



Following a general description of the data, 1 discuss why one might expect 

victim, defendant and offense characteristics to Vary by type of intimate partner 

relationship in cases of lethal and non-lethal violence. 1 then briefly recapitulate IWO 

perspectives discussed in Chapter 2 that outline why different types of intimate partner 

relationships may lead to variations in crimllial justice responses to interpersonal 

violence. Following this, the next several sections discuss the results of my analyses 

using the seven criminal justice outcomes that were the focus of previous chapters. 

1 fxst examine the bivariate associations between type of intimate partner 

relationship and criminal court outcomes. Next, contrdling for some of the 

characteristics that have been found to distinguish among types of intimate partner 

relationships, I use multivariate statistical procedures to further isolate the association of 

relationship status and relationship state with criminal court outcomes. The general 

hypothesis to be tested is that the closer the relational distance in intimate partner 

relationships, as defined by relationship status and relationship state, the more lenient the 

criminal justice response to crimes of interpersonai violence. The following two specific 

hypotheses are the focus of this chapter: 

Hl: With regard to relationship status, defendants who kill marital partners will be 
treated more leniently in the criminal process than defendants who kill non-marital 
partners. 

Hz: With regard to relationship state, defendants who kill intirnate partners with 
whom they still shared a relationship at the time of the killing will be treated more 
leniently in the crîminal process than those defendants who kill partners f?om whom they 
were estranged- 

The chapter concludes with a summary of the main research findings fiom these analyses. 



6.2. Description of the Data 

The data used for the following analyses comprise the total number of homicides 

in the city of Toronto fkom 1974-1 996 that involved intimate partners and were resolved 

through the courts (N=211). As in my previous analyses, sexual intimates refers primarily 

to legal spouses, common-law partners and dating relationships, both current and 

estranged. However, the category of sexual intimates also includes some same-sex 

relationships and victims and defendants who could not be classified as boyfnend and 

girlfiend, but were in a dating relationship, were sexual cornpanions on an occasional 

b a i s  andhr lived together penodically. l 

Table 6.1 shows the coding and distributions for the seven criminal justice 

outcomes examuied in this study. One-third of the defendants were initially charged by 

the prosecution with first-degree murder. Of those charged, just over half (53%) of the 

defendants had their cases resolved at trial while the remainder entered guilty pleas 

(47%).2 Slightly more than 60 percent of those cases disposed of at triai resdted in a 

guilty verdicts3 Overall, then, inciuding both trial verdicts and guiity pleas, about 80 

percent of the defendants were convicted of their crimes. Almost 40 percent of those 

convicted were found guiity of either first- or second-degree murder. The average 

sentence imposed was almost nine years and the average amount of law experienced by 

each defendant was just over four increments. In other words, similar to the wide sarnple, 

on average, the most common resolution involved a guilty plea and a prison sentence îhat 

u-as greater than two years, but not more than 1 0 years. 

Table 6.1 also provides descriptive statistics for the key independent variables - 

relationship status and relationship state - and the various controls included in the 



Table 6.1. Description of Variables, Sema1 Intimates Only, Toronto Homicide Data, 1974-1996 
Variable DescriptionKoding Mean (S-D.) 

Criminal Justice Outcornes 

Initial Prosecution Charge 

Mode of Conviction 

Verdict at trial 

Case outcome 

Seriousness of conviction 

Length of sentence 

Amount of law 

Victim-Defendant Relationship 

Relationship status 

Relationship state 

Legai Factors 

DefendantYs criminal history 

Defendant plead guilty 

Charge seriousness 

Conviction seriousness 

Ofender Characteristics 

Defendant's gender 

Defendant's age 

Defendant's ethnicity 

Defendant's empIoyment status 

Defendant's psychiatrïc history 

Prior vioIence against victim 
by defendant 

First-degree murder = 1 ; Other = O 

Case sent to trial = 1; GuiIty plea = O 

Found guilty = 1 ; Acquitted = O 

Convicted = 2 ; Acquitted = O 

Murder conviction = 1 ; Other = O 

Interval (No time to 25 years) 

Interval (1 to 8 increments) 

Not rnarried = 1 ; Married = O 

Estranged = 1 ; Mamed = O 

Prior record = 1; No prior record = O 

GuiIty plea = 1; No plea = O 

lnterval (0-3) 

hterval (0-3) 

Male = 1; Female = O 

lnterval 

Non-white = 1 ; White = O 

Unernployed = 1 ; EmpIoyed = O 

Treatment = 1; No treatment = O 

Prior violence = 1; No violence = O 



Table 6.1. Description of Variables, Sexual Intimates Only, Toronto Homicide Data, 1974-1996 
(continued) 
Variable DescnptiodCoding Mean (S.D.) 

Victirn Characteristics 

Victim's gender Female = 1 ; Male = O 

Victim's age Interval 

Victim's ethnicity Non-white = 1 ; White = O 

Victim's employment status Unempioyed = 1 ; Employed = O 

Victim's substance use Drinkingusing dnigs = 1; Not using = O 

Situational Characteristics 

Location of killing Public = 1; Private = O 

Weapon use Gun used = 1; No used = O 

Year killing occurred 1985 or later = 1; Before 1985 = O 



analyses. With regard to relationship status, about 28 percent of the defendants who 

killed sexual i nba t e s  were not married to their victims at the time of the killing. Again, 

this includes boyfEendgir1friend dyads, initial dating relationships and victirns and 

defendants who were involved and/or had Iived together on an occasional basis. Less thm 

one-fifth of the sample (1 8%) were estranged from their victirns at the time of the Mling; 

this includes both marital and non-marital relationships. 

With regard to what 1 refer to as legal variables, over half of the defendants (52%) 

had a prior criminal record. Similar to my previous analyses, at particuiar stages of the 

criminal justice system, three additional legal variables were expected to be relevant and 

are included as controls in those models: charge severity, conviction severity and mode of 

conviction. The mean for charge severity was 2.28 and the mean for conviction severity 

was 2.41. Conviction severity was included as a  control at the sentencing stage only. 

Finally, slightly less than halfof the defendants (47%) pled guilty to their crime rather 

than going to trial. 

In the total sample, the majority of defendants were male (77%) and their average 

age was about 37 years. Just under half of the defendants were non-white (49%) and one- 

half were unemployed at the tirne of the killing. Ahost one-fifth of the defendants had 

psychiatric problems and had received outpatient treatment and/or were hospitalized as a 

result at some time prior to the killing (1 7%). Almost one-quarter (24%) of the 

defendants had previously threatened andor assaulted the victim. With regard to victim 

characteristics, the majority of cases involved female victims (71%) and the average age 

was 36 years. Similar to the defendants, almost half of the victirns were non-white (46%), 

unemployed (48%), and drinking andor using drugs when they were killed (47%). 



Finally, regarding charactenstics of the kiilings, 10 percent took place in a public or 

semi-public location; 14 percent of the defendants used a gun as the primary means of 

killing and one-half of the homicides took place in the latter perïod of the study, from 

1985 to 1996 inclusive. 

There were changes in the distribution of some of these charactenstics as cases 

proceeded through the criminal justice system and, in particular, for those cases that were 

resolved at trial (see Table A6.1 in appendix, p.354-355). For example, the proportion of 

defendants with a prior criminal record was 41 percent among those cases that were 

resoived at trial, but was 54 percent among those defendants who were convicted and 

sentenced. Moreover, the proportion of male defendants and female victims was highest 

among trial cases as well as among cases resulting in convictions. Non-white defendants 

and victims also increased in proportion at the trial stage as did the number of defendants 

who had used a gun in the kiliing. In contrast, the proportion of defendants and victims 

who were unemployed, the proportion of defendants who had a history of mental illness 

and the nurnber of victims who had been drinking andor using dmgs was lowest among 

trial cases. Finally, consistent with previous analyses, killings that occurred in 1985 or 

later were less likely to be sent to trial. 

In the next two sections, 1 discuss why one might expect different types of 

intirnate partner relationships to vary in ways relevant to the risk and characteristics of 

intimate violence and briefly surnrnarize three socio-legal perspectives (discussed in more 

detail in Chapter 2) that explain why criminal justice responses may Vary by type of 

intimate partner relationship. 



6.3. Why might there be differences? 

Intimate relationships Vary on a number of dimensions, some of which may affect 

the nsk of and charactenstics of violent incidents. The varying expectations and 

perceived obligations associated with specific types of intimate relationships are 

constructed by social and cultural noms and, gradually, rnodified by individual 

experience (Rodriguez & Henderson, 1995). However, common to d l  foms of intimacy 

is the notion of reciproci~ (Blau, 1964). Relationships Vary considerably in expectations 

about reciprocity, but less so in the potential for codic t  if these expectations are not met. 

Relational distance, or the extent to which people are involved in each other's lives, may 

influence the level of investment in a relationship and the individuals' accompanying 

expectations. As noted in Chapter 2, relational distance will vary depending on the scope, 

fiequency, and length of interaction; the age of the relationship; the nature and number of 

links between individuals; common cdtural and social characteristics; shared interests; 

and links to third parties (see Black, 1976; Horwitz, 1990). 

Because intimate relationships Vary in the relational distance that exists between 

partners, the investments in and expectations for the relationships will aIso vary. For 

example, those in dating relationships will have different hvestrnents in and expectations 

for their relationships compared to those in common-law unions or legd maniages. 

Moreover, people may favor different types of relationships, depending on their 

willingness to invest in and commit to relationships. Consequently, differences in the 

characteristics of intimate partner relationships and in the types of people who select into 

them will produce variation in the types of problems and codicts  that arise. The higher 

nsk of lethal violence in some types of intimate partner relationships is widence of this. 



For example, women in cornmon-law relationships are at greater nsk of both non-lethal 

and lethai violence than are women in marital or dating relationships @aly & Wilson, 

1988; Stets & Straus, 1989; Gartner et al., 1999). 

Dzrerent People, Dzrerent Relationships 

One explanation for the elevated risk and dBerent characteristics of violent 

incidents that are associated with the type of intimate partner relationship draws attention 

to demographic characteristics and how these Vary across intimate relationships. 

Cornmon-law relationships are distinctive in several respects fkom legal marital 

relationships. Stets (1 991) and others have shown that those in common-Iaw relationships 

tend to be younger; to have lower education, occupation, and income levels; and to have 

more problems with dcohol (Glick and Spanier, 1980; Stets & Straus, 1989; Spanier, 

1985). Similarly, common-law relationships may also differ fkom legal marital 

relationships in family structure. That is, those couples living comrnon law are more 

likely to be childless (Barr, 1993), and when children are present, they are more likely to 

be the product of previous relationships. This is significant because the presence of 

stepchildren in the home has been shown to increase the risk of homicide for female 

partners, both legal and common-law (Wilson, Johnson & Daly, 1995; Daly, Wiseman & 

Wilson, 1997). Thus, the characteristics found to be more comrnon among cohabiting 

couples - youth, unemployment, poverty, alcohol problems, and family structure - are 

associated with higher risks of violence. Non-marital relationships, such as 

boyfriend/girlçiend dyads, rnay also differ from marital relationships dong similar 



dimensions - i.e. age of those involved and famiy structure - as well as in type of living 

arrangements and physical proximity. 

Several recent studies have examined whether the characteristics of intimate 

partner violence and the attributes of the people involved in them Vary across types of 

intimate partner relationships. With regard to relationship status, Rosenfeld (1 997) 

compared homicides between partners in maritai and non-marital relationships in St. 

Louis. He found that non-marital intimate partner homicides ofien look more like those 

involving acquaintances or strangers. For example, he found that victims of spousal 

homicide, including those in cornmon-law unions, were older than victims of nommarital 

intimate partner homicides. Furthemore, the racial distribution among victims differed 

between marital and non-marital kiilings: Whites were disproportionately victims of 

intimate partner killings only in the marital category. With regard to relationship state, in 

a study of three Canadian cities, Silverman and Mukherjee (1987) found that homicides 

that occurred in unstable (i.e. estranged) marital relationships could be differentiated 

fiom those that occurred in stable (Le. intact) marriages. For example, male defendants 

who were separated or divorced fkom their intimate partners were more likely to use a 

gun as the prirnary means of killing and more likely to commit suicide after the homicide 

than those who killed current partners. 

Examining both the role of relationship status and relationship state in cases of 

intimate fernicide, Dawson and Gartner (1 998) found that various characteristics 

differentiated among intimate femicides, depending on the type of intimate partner 

relationship. For example, they found that defendants who killed cornmon-law partners or 

girlfiends were likely to be younger, more likeiy to have a criminal record, and less 



Iikely to have children than defendants who were legally married to their victims. 

Moreover, in contrast to legaliy married defendants, corninon-law partners were more 

likely to be unemployed whereas boyfiends were less likely to have a known history of 

violent behavior and were more likely to kill their victims in a public Iocation. Few 

characteristics distinguished between homicides of common-law partners and dating 

couples. 

With regard to reiationship state, Dawson and Gartner (1998) found that, 

compared to defendants who killed current partners, estranged defendants were 

significantly youiiger, more likely to have a criminal record, and more likely to shoot 

their victirns. Ln addition, victims of estranged killings were more likely to be employed 

and less likely to be drinking or using drugs at the tirne of their death. Finally, estranged 

kiilings were more likely to occur in public places, in the presence of witnesses, and more 

Iikely to involve non-maritd partners (Le. dating relationships). 

Characteristics of Toronto Homicides 

1 exarnined the Toronto data to determine if îhere were differences in the 

charactenstics of intimate partner killings by relationship status and relationship state 

(see Table 6.2).4 Consistent with expectations, 1 found that the older the defendant, the 

less likely the killing involved non-marital partners. Moreover, non-marital killings were 

more likely to involve male defendants, gun use and to occur in the Iatter period of the 

study, 19854996. This latter finding is consistent with prior research that suggests, at 

least in the United States, that non-marital killings are on the rise while marital killings 

are decreasing or remainiog stable (see Dugan et al., 1999; Browne and Williams, 1993). 



Table 6.2: Logistic regression model of relationship status (non-marital relationships = 1 versus marital 
relationships = O) in Toronto Homicides, 1974-1996. 

Characteristics b SE Odds Ratio 

Estranged relations hip 
Defendant is male 
Defendant has prior criminal record 
Age of defendant 
Defendant non-white 
Defendant unemployed 
Defendant has psychiatnc history 
Defendant abused victim in past 
Age of victim 
Victim non-white 
Victim unemployed 
Victim using dmgs/alcohol 
Killing occurred in public 
Gun used in killing 
Killing occwred after 1984 

Intercept - 3 8  -97 - 
Mode1 Chi Square 6 1267 
df 15 
N 21 1 
Note: *p<.O5 **p<.O 1 ***pc.OO 1 

Finally, defendants in non-marital killings were less likely to have a known history o f  

prior violence against the victim,6 but were more likely to commit the crime in a public 

Location. 

With regard to relationship state (see Table 6.3), only two characteristics 

disthguished between homicides involving estranged or curent intimate partners. That 

is, defendants in estranged partner killings were more likely to be non-white and to kill 

victirns who were significantly younger. Because al1 but two of the 37 estranged killings 

involved male defendants, gender of the defenda. was not included in the model. It 

should be noted, however, that prior research has documented the predorninance of 

estrangernent or pending estrangement as a motive for intirnate partner homicide when 



Table 6.3: Logistic regression model o f  relahonship state (estranged = 1 versus intact = O) in Toronto 
Homicides, 1974- 1996" 

- 

Characteristics b SE Odds Ratio 

Non-marital relationship 
Defendant has pnor crimina! record 
Age of defendant 
Defendant non-white 
Defendant unemployed 
Defendant has psychiatric history 
Defendant abused victim in p s t  
Age of victim 
Victim non-white 
Victim unemployed 
Victim using drugs/alcohol 
KilIing occurred in public 
Gun used in killing 
Killing occurred afier 1984 

Intercept 
Model Chi Square 
df 
N 

a Gender of the defendant was dropped fiom this model because all but two of  the cases that involved 
estranged couples were perpetrated by a male. There were no differences in the results. 
Note: *p<.OS **p<.O 1 ***p<.OO 1 

males are the perpetrator (Campbell, 1992; Ddy & Wilson, 1988; Gartner et al., 1999). In 

contrast, women rarely kill an estranged male partner. 

The above literature identifies several variables that differentiate arnong types of 

intimate partner relationships. These variables - age of defendant, gun use, defendant's 

pnor record - are also associated with legal outcomes in cases of interpersona1 violence 

as discussed in Chapter 3. Therefore, if particular types of sexually-intimate dyads are 

treated differently by criminal justice decision-makers, it may be that the characteristics 

of victims, the defendants or the homicides, rather than the relationship itself, lead to 

variation in cnminal court outcomes. Below, 1 briefly describe three socio-legal 

perspectives that each offer an explanation for differential legal treatment by type of 

intimate partner relationship. The first perspective emphasizes the nature of the intimate 



partner relationship while the other two perspectives emphasize the nature of the criminal 

justice system. 

6.4. Why might one expect differeotial legal responses to intimate partner violence? 

As discussed in Chapter 2, Black (1 976) and Horwitz (1 990) emphasize the role 

of relational distance in understanding the behavior of law or the logic of f o d  and 

informal social control. Black argues that law appears to be largely absent among 

inba tes ,  becoming more evident as the distance between people increases. Because 

relational distance rnay Vary dong a number of dimensions, however, different types of 

intimacy rnay attract different amounts of law. With regard to intirnate partner 

relationships, the amount and type of interaction, the length of the relationship and the 

nurnber of shared ties rnay d s e r  fiom one sexually-intimate dyad to the next. As a result, 

legai responses to violence rnay also differ, depending on these relationship variables. For 

example, Black argues that when a man beats his wife, the longer they have been 

rnarried, the less severe the legal response to his crime. Similady, Horwitz (1990) argues 

that law will be less punitive when reacting to violence among marital partners than 

among non-marital partners. That is, there is a greater tolerance for violence when the 

victim is a legally-recognized dependent of her abuser. 

Relational distance is not a static concept, however, and Black (1976) 

acknowledges that as relationships change over time, the amount and type of social 

control rnay also change. Thus, while law is virtually absent among intirnates, according 

to Black, the presence of law will increase if intimates sever their relationship. "Today's 

lovers rnay draw apart tomorrow, and as this happens law becomes a possibility in their 



lives" (Black, 1976: 44). Thus, according to Black's behavior of law approach, one can 

hypothesize that criminal justice responses will Vary by relationship state in cases of 

interpersonal violence. 

A second perspective suggests a hypothesis similar to Black's, but identifies the 

Iegacy of patriarchal legal noms as the source of differential treatment of intimate 

partner violence. As part of her domestic discount thesis discussed in Chapter 2, Rapaport 

argues that a man who kills a woman who Iives wiîh hirn is likely to be treated more 

leniently than one who kills a female partner who has left him - this is the household- 

threshold hypothesis. She zrgues that this differential treatment stems fiom traditional 

patrïarchal legal doctrines that treated women as property of their husbands and deferred 

to male d e  in the home. Because the domestic sphere remains the defining boundary for 

male nile, Rapaport concludes that legd doctrines offer less protection to men who have 

lost the stahis of 'husband' to their victims, As a result, a defendant who kills an 

estranged intimate partner is beyond the threshold of legitimate male rule as recognized 

by patnarchal legal doctrines. The victim is no longer recognized as the defendant's wife, 

wife-equivalent (Le. common-law partner) or dependent, thus, the killer is subject to 

harsher sanctions. While Rapaport does not distinguish between marital and non-marital 

partnerships, her hypothesis is consistent with Horwïtz's assertion that violence between 

marital partners will be treated more leniently than violence between non-marital 

partners. That is, a non-marital partner is not considered a legal dependent of her 

'husband' and, thus, her abuser is not protected by patnarchal legal doctrines. 

In other work, Rapaport (1991) offers a second explanation for differential legal 

treatment based on relationship state. As noted in Chapter 2, crimes between individuals 



known to each other are more likely to generate images of victim participation than 

crimes involving strangers (e-g. Riedel, 1987; see also Perspective #2,). This is 

particularly the case when violent crime occurs between intimate partners. In such cases, 

Rapaport (1991) argues that crirninal justice officials may believe the victim possessed 

some degree of control over the circumstances of his or her victimization. This reduces 

the defendant's culpability and dirninishes the degree of punishment that is perceived to 

be appropriate. In some instances, the victim may be perceived as somehow responsible 

for his or her own victimization by rernaining in the intirnate, and obviously threatening, 

relationship. Thus, in cases of intimate partner violence, where victims were estranged 

fkom the defendants at the time of their victimization, crimllial justice officials may 

perceive the defendant more culpable than defendants who were not estranged fiom their 

victims. That is, the estranged victim had attempted to diminish the risk of victimization 

by exiting the relationship and, thus, victim participation is perceived to be minimal. 

The above discussion sets out why one might expect specific intimate partner 

relationships to vary in victim, defendant, and offense characteristics in cases of 

interpersonal violence. The above section also describes three socio-legal perspectives 

that argue differentid legal treatment might occur regardless of these different 

characteristics because of the nature of specific intimate partner relationships or due to 

the nature of the criminal justice system itself. Below, I turn to the bivariate analyses to 

determine if the type of intimate partner union is associated with criminal justice 

decision-making. In the following section, 1 use rnultivariate statistical procedures to 

control for those factors that differentiate intirnate partner killings to M e r  isolate the 

effects of sexual intimacy. That is, 1 want to determine whether it is the nature of the 



relationship or the criminal process rather than the characteristics of the relationship that 

lead to differential criminal justice responses to violent crime. 

6.5. Bivariate Associations 

This set of analyses examines the bivariate associations among relationship status, 

relationship state and the seven criminal justice outcomes. 1 also examine the associations 

among various factors included in later analyses as controls and the outcome variables. 

Results of this preliminary examination are provided in Table 6.4. Table entries are in 

percentages for the first five outcomes, showing basic differences in criminal justice 

decision-making by using the Pearson chi-square statistic. The last two outcomes are 

interval-level variables and so t-tests for equality of means are used except where the 

independent variables are interval-level. For those associations, zero-order correlation 

coefficients are presented. 

First, examining court outcomes for the two key independent variables, the results 

demonstrate that differential legal treatrnent does occur by type of sexually-intimate 

relationship, but primarily at later decision-making stages. With regard to relationship 

status, defendants who kill non-marital victims are more likely to be convicted of murder 

(54% compared to 32% for marital killings), to receive longer sentences (10.37 years 

compared to 7.90 years), and, overall are subject to more law (4.60 compared to 3.95 

increments). Similarly, defendants who were estranged fiom their victims at the time of 

the killing are more likely to be convicted of murder (72% compared to 3 1% for intact 

relationships), to receive longer sentences (1 3 .O3 years compared to 7.62), and, overall 

are subj ect to more law (5.08 compared to 3.93 increments). The only decision-making 





Tablc 6.4. Bivariate Associations: Defendant, Victim, Case Proccssing and Situational Variables by Stage of Criminal Justice Decision-Making, - 

Sexual lntimatcs Only, Toronto, Ontario, 1974-1996 (cont'd) 
Lenrrth of 1 Aniount 1 

Variable 

Defendant Characteristics. cont'd 

Mean age of defendant 

Racetetlinicity 
Non-white 

6 White 

Einployment statws 
Uneinployed 
Employed 

Defendant psycliiatric history 
Psychiatric history 
No psychiatrie history 

Victim Characteristics 

Gender 

First-degree 
inurder charge 

Case sent 
to trial 

Foiind guilty 
at trial 

Convicted 

No 

37.3 1 

63 
70 

66 
68 

66 
67 

Female 
Male 

Mean age of victiiii - 

Racelethnicity 
Non-white 
White 

Employment status 
Unemployed 
Eniployed 

Convicted 
of murder 

y I 

Yes 

37.77 

37 
30 

34 
32 

34 
33 

y?. 
No 

37.51 

39 
55 

52 
43 

5 4 
4 6 

54 
83 

37.74 

58 
64 

7 1 
54 

Ycs 

37.41 

6 
45 

48 
5 7 

46 
54 

No 

38.23 

38 
41 

4 8 
32 

69 
3 4 

46** 
17 

35,02* 

42 
3 6 

29" 
46 

No 

38,76 

56 
66 

66 
56 

63 
6 1 

64 
74 

36.78 

68 
66 

7 1 
64 

y3 
Yes 

36.88 

62 
59 

52 
68 

31* 
66 

y4 
Na 

38.07 

23 
19 

25 
17 

, 3 1  
19 

y 5 

Yes 

35,02* 

44 
34 

3 4 
44 

37 
3 9 

Yes 

37.3 1 

7 7 
81 

75 
83 

69 
8 1 

36 
26 

35.96 

32 
34 

29 
36 

4 5 
5 3 

36.72 

34 
58 

54 
43 

55 
47 

36,08 

66** 
42 

46 
5 7 

32 
6 1 

37.74 

36 
44 

40 
3 9 

68* ' 

39 

3501 

64 
5 6 

60 
6 1 

17 
3 1 

38,20 

22 
20 

19 
22 

83' 
69 

36,OU 

7 8 
80 

8 1 
7 8 



Table 6.4. Bivariatc Associatioi\s: Defendant, Victim, Case Processing and Situational Variables by Stage of Criminnl Justice Decision-Making, 
Sexual Intimates Only, Toronto, 

Variable 

Victiin Characteristics (cont'd) 

Substance use 
Drinkindusing driigs 
Not drinkinglusing drugs 

Situational Characteristics 

Location of killing 
Public 
Private 

Weapon used in killing 
Gun used 
No gun used 

Time period killing occurred 
1985 or later 
1984 or earlier 

Prior violence agaiiist victini 
Defeiidant violent in past 
Defendant not violent in past 

Found gui l ty 
at trial 

Convicted 

y4 y3 
No 

41 
3 8 

2 5 
4 1 

35 
40 

21 
52 

8 
48 

(cont'd) 
Case sent 

to trial 

No 1 

18 
23 

15 
22 

2 1 
2 1 

10 
3 1 

6 
26 

Yes 

5 9 
62 

7 5 
5 9 

6 5 
60 

79 
4 8 

92*** 
5 2 

y2 
No 

56 
42 

40 
4 8 

3 1 
5 0 

, 5 5  
3 9 

49 
47 

Ontario, 1974-1996 
First-degree 

iiiurder charge 
Convicted 
of miirder 

Yes 

82 
7 7 

85 
7 8 

79 
79 

!JO*** 
69 

9 4  
74 

Length of 
sentence 

y6 

Mean 

'7.19** : 
10.78 

.13.06** ; 
8.16 

10.26 
8.40 

10.54*** ' ' 

6.18 

9.94 
8.16 

Yes 

44* 
58 

6 O 
5 2 

69 
5 O 

45* 
6 1 

5 1 
53 

No 

75 
6 1 

35 
70 

62 
68 

59 
74 

64 
68 

y5 
No 

69 
56 

47 
63 

5 7 
62 

47 
79 

51 
65 

- 

Amount 
of law 
y 7 

Mean 

3,92*': 
4.55 

q5,10**: . . 
4.03 

4,45 
4,08 

4.$1***..rz . , '  
3,45 

3,88** . ,  
4.94 

Y I  
Yes 

25* 
39 

65** 
30 

38 
32 

41' 
26 

36 
32 

Yes 

3 1 
44 

5 3 
37 

4 3 
38 

53*** 
2 1 

49 
35 



point early in the process that was associated with the type of sexually-intimate 

relationship was the initial charging stage. At this point, estranged defendants were more 

likely to be charged with first-degree murder (57%) than those who were still involved 

with the victim at the time of the killing (28%)- 

Bivariate relationships among the control variables included in my analysis and 

the seven criminal justice outcomes are also presented in Table 6.4. With regard to 

gender combination of the victim and defendant, this chapter focuses on sexudly intimate 

unions and so a male defendant means a female victim and vice versa in dl but six cases. 

These six cases involved same-sex intimate partner relationships (male/male).' As a 

result, with the exception of the overall likelihood of conviction, bivariate associations 

arnong gender and criminal court outcomes were similar for defendant's gender and 

victirn's gender. As with relationship status and relationship state, it was primarily in the 

later decision-making stages that differences were f o n d  by gender combination of the 

defendant and the victirn. More specifically, male defendants were more likely to be 

convicted of murder, to receive longer sentences and, overall, were subject to more law 

than female defendants. 

6.6. The effect of variations in sexual intimacy on criminal justice decision-making 

To isolate the effects of different types of intimate partner relationships on court 

outcornes, a series of multivariate models exarnined the effects of varying degrees of 

sexual intimacy on criminal justice decision-making. Table 6.5 presents the 

unstandardized coefficients for a series of logit and OLS models in which the sequence of 

criminal justice outcomes are regressed on relationship status and relationship state, 

controlling for a number of important control variables discussed above.' Dumrny 



Table 6.5. Unstandardized Coefficients: Relationsliip Stalus, Relationship State and Other Determinants of Criminal Justice Outcornes, Toronto City- 
Level Data, 1974- 1996 

Charge: First-degree Case sent to trial Found guilty at trial 
Model 1 (Logit) Mode12 (Logit) Mode13 (Logit) 

Variable B S. E. O. R. B S.E. O. R. B S.E. O, R. 
,72 -.3 1 .42 ,74 -13 .35 1,14 

Relationship state 1.18* .52 3.26 $44 
-- 

.50 
Defendant is male -1.32 1,14 ,27 .74 ,8 2.1 O -.50 .6 1 .6 1 

1---- 

Victim is fernale 1,36 1 .O8 3.9 1 -.68 .75 .5 1 1 .O9 -63 2.97 
Killing occurred a Aer 1984 ,60 .37 1.82 -.77* .35 .46 .4 1 .24 I,SI 
Defendant lias prior criminal record .2 1 .37 1.23 -.58 -37 .56 -- -- 
Seriousness of initial charge -- -- -- -.42 .3 1 ,66 S S *  .25 1,73 
Seriousness of coiiviction - - -- -- -- -- -- -- -- -- 

-- -- -- - - -- -- -- -- ----- 
Age of Defendant (squared) ,0002 .O0 1 ,O0 1 1 ,O0 ,O0 1 .O0 1 1 .O0 
Defendant is non-white .3 1 .49 1.37 .22 -4 1 1.24 -.40 .35 .67 

Defendant has psycliiatric history -.IG .44 .85 -.4 1 .39 -66 1 .36 ,3 1 
Age of victim ,002 .O0 1 1 .O0 -.O0 1 ,O0 1 1 .O0 ,000 1 ,O0 1 1 .O0 
Victim is non-white -.52 .48 .59 .79*: .' .39 2.20 7 1  ' .34 2,03 
Victim is unemployed -.3 1 .36 ,73 -,38 .37 -68 .5 1 .30 1.67 
Information missing on victim eiiiployment -,62 ,56 ,54 -],O3 ,5 1 -36 .64 .45 1.90 
Victim drinkindusing drugs wheri killed L.789 :. ' .39 .46 -.43 .38 .65 -.O7 -29 -93 
Information missing on victiiil substance use -.58 .60 .56 -.63 .4 8 -53 -,29 ,35 ,75 
Public killing 1 .O8 .58 2.96 .O7 .60 1 .O8 .20 .55 1,22 
Gun used in killing -20 .45 1.23 $5 ,46 2.33 -,14 ,36 -87 
Prior violence against victim by defendant -.5 1 .4 1 $60 ,17 .42 1.19 , 9 0 W  .22 2.46 
Intercept/S.E. -.83 1.78 -- ,65 1,67 -- -.IO 1.48 .90 
Mode1 X2 32.74 3822 57.50 
a Dashes indicate variables not included in some models. Significance at *p<.05; **p<.O 1; **p<,00 1 
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Table 6.5. Unstandardized Coefficients: ReIationship Status, Relationship State, and Other Determinants o f  
Cnminal Justice Outcornes, Toronto City-Level Data, 

Variable 
Relationship s t m s  mot rnamied) 
Relationship state (Estranged) 
Defendant is male 
Victim is female 
Killing occurred after 1984 
Defendant has prior criminal record 
Seriousness of initial charge 
Defendant plead guiIty 
Seriousness of conviction charge 
Age of Defendant 
Defendant is non-white 
Defendant is unemployed 
Defendant has psychamc history 
Defendant threatened/abused victim in past 
Age of victim 
Victim is non-white 
Victim is unemployed 
No ififormation on victirn's employment 
Victim drinkinghsing dmgs when killed 
No information on victirn substance use 
Public killing 
Gun used in killing 
Intercept (S.E.)/R2 

1974- 1996 (cont'd) 
Sentence Length 
Mode1 

B 
-60 
-3 1 
-1 -88 
357.1**. -,-.- ' .  
-68 
-.92 
- 
- 1 2 9 ~  - * -  - 

6.64?**: -' - - 
-.O02 
-.13 
-1.35'. . ; 
1-21 
-.26 
.O0 1 
- 1 .O4 
<1.27* 
- 1.43 
-.57 
-1.83*: 

:2.50** 
-15 
-10.24 (3.00) 

Amount of Law 
6 (OLS) 

S.E. 
.64 
-72 
1.44 
1.34 
-63 
-60 
- 
-58 
.46 
.O0 1 
-64 
-56 
-73 
-60 
.O02 
-6 1 
-60 
-8 1 
-60 
.85 
.86 
-77 
-39 

Modei 7 
B 
-3 2 
22 
-.4 1 
1 .58** 

. .89** - 

-46 
.87*** 
- 
- 
-0004 
.O6 
-.15 
-44 
-42 
-.O00 1 
.O2 
-.5 1 * 
-.4 1 
-13 
-.O5 
.O 1 
-29 
1.36 (1.26) 

(OLS) 
S.E. 
-29 
-3 3 
-60 * i 
-56 1 
-26 1 
-25 I 

3 1  1 
- 
- 

l 

.O0 1 1 
-29 1 
-25 J I 

-3 Z 
2 9  
.O0 1 
-28 
-26 
-3 6 
-27 
.3 5 

t 

.4 1 
-3 4 
2 7  



variables were entered for relationship status (reference category = marrïed) and 

relationship state (reference category = intact relationships). 

With regard to the role played by semai intimacy in crirninal justice decision- 

making across the seven outcomes, relationship state is associated with two stages of the 

crirninal process. That is, the odds of a defendant being charged with first-degree murder 

were more than three times higher for those who killed victîms fkom whom they were 

estranged than for those defendants who killed victims with whom they were still 

involved at the time of the killing (Model 1). Furthemore, estranged partners were also 

more Iikely to be convicted of either first- or second-degree murder than of less senous 

offenses compared to defendants who killed cment partners (Model 5). However, the 

more severe treatrnent of estranged defendants at sentencing and with regard to the 

amount of law demonstrated at the bivariate level disappeared at the multivariate level, 

suggesting that earlier outcomes affect the association of relationship state at later 

decision-making stages. This will be discussed m e r  in the discussion section. 

Relationship status was not significantly associated with any of the decision- 

making stagesS9 While relationship status was significantly associated with later decision- 

making stages in the bivariate analysis (Le. conviction seriousness, sentence length, 

amount of law), when other factors were considered in the multivariate analysis, these 

associations disappeared. This suggests that the differences demonstrated at the bivariate 

level are due to differences i~ legal factors or victim and defendant attributes that 

characterize non-marital killings rather than to relationship status. This will be discussed 

M e r  in the discussion section. 



The independent effects of gender and time 

Of secondary interest to my examination of the effect of sexual intimacy on court 

outcomes is the role played by the gender of the defendant and the victim as well as the 

time period that the defendant's case entered the criminal justice system. As mentioned 

above, it was expected that gender of the defendant and gender of the victim in a sample 

of intimate partners would be highIy collinear. However, when tests for multicolluiearity 

were run, tolerance levels for the two variables were stable, thus, regression coefficients 

are not expected to be biased. As a M e r  test, however, models were run with both 

gender of defendant and gender of victim and then with only the gender of the defendant. 

Because there were no sibonificant differences and gender of the victim was significantly 

associated with certain stages in the crimina1 process for which the defendant's gender 

was not, results for both variables are presented in Table 6.5 and are discussed separately. 

The defendant's gender was relevant at only one stage of die criminal process: 

seriousness of conviction. More specifically, the odds of being convicted of murder were 

more than seven times higher for male defendants than for female defendants. The 

victim's gender was associated with three decision-making points: the likelihood of 

conviction, the length of sentence and the amount of law experienced. With regard to 

likelihood of conviction (Model 4), when the victim was female, the odds of a defendant 

(usually male) being convicted were more than 13 times higher than when the case 

involved a male victim. Furthemore, defendants who killed female victims received 

terms of imprkonment that were almost four times longer than those who kiiled male 

victims (Model 6) .  Finally, the amount of law a defendant was subject to  viras higher for 

those who killed female v i c b s  than male victims by 1.58 increments (Model 7). 



The year in which the case entered the criminal justice system was significantly 

associated with four of the court outcomes. As in the previous chapters, if the case 

occurred after 1984, the defendant was less likely to have his case resolved at trial than 

by guilty plea The likelihood of conviction, however, is greater in the more recent 

period. lMore specifically, the odds of a defendant being convicted for his crime are 

almost four times higher for those defendants whose cases were heard after 1984. Of 

those convicted, defendants were more likely to be convicted of either first- or second- 

degree murder. FinalIy, defendants in the latter period were subject to more law overall 

than defendants whose cases were resolved during the earlier period of the study. 

me eflecr of control vnriables 

Legal Factors. Many of the contmi variables included in the models displayed the 

anticipated effects. However, the role played by the defendant's pnor criminal record was 

not as strong as in previous analyses. Within the category of intimate partners, prior 

criminal history was associated with only one stage of the criminal process: the 

likelihood of conviction. As expected, the odds of a defendant being convicted (including 

both at trial and through guilty pleas) were more than four tirnes higher for defendants 

with prior records than for those with no criminal history. With regard to the seriousness 

of the initial charge, this legal factor was associated with al1 but one of the outcomes for 

which it was included as a control. While it did not influence mode of conviction, it did 

increase the likelihood that a defendant was found guiity at trial, that he/she was 

convicted (including trials and pleas) and whether they were convicted of the more 

serious charge of murder. Finally, seriousness of the initial charge was associated with 



the amount of law that the defendant experienced: the more senous the initial charge, the 

more law the defendant expenenced. 

Mode of conviction was included as a control in Model 5 and 6 .  The results 

showed that guilty pleas were associated with length of sentence, but not severity of 

conviction. More specifically, defendants who pleaded guilty received sentences that 

were slightly more than one year shorter than defendants whose cases were resolved at 

trial. Severity of conviction was included as a control in the mode1 predicting length of 

sentence (Model 6)  and, as expected, with every increase in conviction seriousness, the 

term of imprisonment increased by more than six years. 

Defendant, victim and incident characteristics. Various characteristics of the 

defendant were associated with different stages of the criminal process. First, defendants 

who were unemployed or had a history of psychiatrie problems were less likely to be 

found guilty at trial than employed defendants or those who did not suf5er ftom any type 

of mental illness. Second, those who had previously threatened or used violence against 

their victim were more than twice as lîkely to be found guilty at trial than those who had 

not previously victimized their intimate partner. Finally, unemployed defendants were 

less likely to be convicted (by trial or by plea) and received shorter sentences than 

employed defendants. 

With regard to victim characteristics, defendants whose victims were drinking 

andm using drugs at the time of the killing were less likely to be charged with first- 

degree murder. If the case involved a victim who was non-white, the defendant was more 

likely to have hislher case resolved at trial and more likely to be found guilty at trial than 



those who killed white viclims. Finally, if a v i c h  was unemployed, the defendant 

received a shorter sentence @y slightly more than one year) and was subject to less law 

than those who killed employed victims. Finally, two variables were included in the 

models to capture characteristics of the homicide event: whether a gun was used in the 

killing and the location of the killing (public versus private). While gun use was not 

associated with any of the criminal justice outcomes, whether the kiiIing took place in 

public afEected the length of sentence a defendant received. More specifically, those who 

killed their victims in a public location w-ere sentenced to terms of imprisonrnent that 

were about 2.5 years longer than those who killed their victims within the privacy of their 

own homes. 

In sumrnary, the majority of control variables had effects in the anticipated 

direction. The one exception was the role of defendant's employment status. My results 

showed that unemployed defendants were less likely to be found guilty at trial, less likely 

to be convicted generally and received shorter sentences than employed defendants. One 

possible explanation relates to the association between employment status of the 

defendant and the victim @>=.001). It may be the more lenient treatment demonstrated 

for unemployed defendants is a result of victim's unemployment that has been found to 

decrease the severity of punishrnent in cases of interpersonal violence. 

6.7. Conclusion 

The results presented in this chapter have addressed two specific issues. First, 

does the type of intimate relationship between defendants and their victims matter in 

criminal justice decision-making, Le. are crimes between marital partners treated more 



leniently than those among non-marital partners? Second, does relationship stats matter 

in criminal justice decision-making, i-e. are defendants who kill estranged partners treated 

more severely than those who kill current partners? In other words, does the type of 

sexually-intirnate or intimate partner relationship matter in criminal justice responses to 

interpersonal violence? 

Relationship state 

The results presented demonstrate that relationship state is associated with the 

senousness of the initial prosecution charge and the severity of the subsequent 

conviction. More specifically, defendants (primarily males) who killed estranged intimate 

partners were more likely to be charged with first-degree murder and were more likely to 

be convicted of murder than defendants who killed current partners. The role of 

relationship state in criminal justice decision-making demonstrated by this analyses is 

consistent with Black's notion that relational distance is not a static concept and the 

arnount of law present in the lives of intimates increases or decreases in tandem with 

changes in their relationships. In short, the severing of an intimate partner relationship 

appears to correspond with an increase in the presence of Iaw. 1s this change in Iaw, 

however, associated with the characteristics of estranged relationships? An analysis of the 

Toronto data found that intact and estranged homicides differed only in the ethnicity of 

the defendant and the age of the victim. That is, estranged killings were more likely to 

involve non-white defendants and younger victims than intact kiilings. In the rnultivaïiate 

analyses, 1 controlled for these and a variety of other potentially influentid factors. For 

example, other studies have found that estranged killers are more likely to use a gun and 



to kill their victims in a public location. Both these variables may be associated with 

increases in offense senousness. However, even when the effects of these variables were 

considered, relationship state still mattered at the charging and conviction stage. 

With regard to the fmal two outcomes examined, at the bivariate level, estranged 

killings were associated with longer sentences and these defendants were aiso subject to 

more law. When controls were entered for earlier decision-making outcomes, however, 

these associations disappeared in the multivariate models. One reason, then, why 

relationship state is not associated with sentence length or overall amount of law is 

because its effects occur at the earlier stages - charging and conviction. This highlights 

the importance of examining the effects of earlier decision outcomes on later stages of the 

criminal process as noted in Chapter 5. 

Overall, however, relationship state is associated with the type of treatrnent a 

defendant receives in the criminal justice system. Rapaport (1994) contends that the 

continuing legacy of traditional patriarchal legal doctrines protects the male defendant 

who retains the status of 'husband' to his victim. Thus, crimes by estranged defendants, 

who no longer hold this status in the eyes of the law, are treated more severely for their 

actions, However, if this were the case, one would also expect relationship status to be 

associated with criminal justice decision-making. That is, defendants who share non- 

marital relationships with their victims do not receive 'protection' through their 

'husband' status and, thus, their crimes should be treated more severely than those that 

occur arnong marital partners. This was not the case, however. 

Rapaport (1 99 1) also contends that the culpability of defendants in estranged 

killings may be greater than in intact killings because victirn participation is less evident 



in the former. That is, the victim exited fiom the threatening reIationship in an attempt to 

muiùnize her risk of victimization and, thus, criminal justice officials do not perceive 

victim participation as a mitigating factor. A competing explmation stems fiom the 

nature of the relationship itself. BIack argues that relationships are defined by a variety of 

factors such as the age of the relationship, the type of interactions, and the nurnber of 

common or shared characteristics. The validity of either of these explanations cannot be 

determined from these analyses, however. In order to isolate the effect of relationship 

state on court outcomes, future research will need to collect more detailed information on 

victun-defendant relationship. Furthermore, the factors that criminal justice officials 

emphasize when making their decisions need to be examined more closely. To date, little 

research has examined in great detail the context surroundhg violent offenses and the 

decision-making processes that lead to the court outcomes traditionally studied. These 

issues will be discussed further in the next two chapters. 

Relationship status 

With regard to relationship status, it appears that non-marital killings were treated 

no diflerently than marital killings in the criminal justice system. In fact, it appears that 

the characteristics associated with non-marital killings, rather than the type of intimate 

relationship, are associated with crimuid justice outcomes, highlighting the importance 

of multivariate analyses. That is, relationship status was associated at the bivariate level 

with three outcomes, Ieading to more severe treatment of non-marital defendants 

compared to married defendants in cases of homicide. However, when the effects of other 

factors were taken into account in the multivariate analyses, these associations 



disappeared. For example, in Mode1 5, we saw that if a defendant was male or if the 

killing occurred in 1985 or later, the likelihood that a defendant would be convicted of 

murder increased. These two characteristics - defendant's gender and year - were also 

associated with the likelihood that a killing involved non-marital partners (see Table 6.2). 

More specifically, male defendants were more likely to kill non-marital partners than 

female defendants and the older the defendant, the less likely it was a non-marital killing. 

Therefore, it appears that it is these characteristics rather than the nature of non-marital 

relationships that are associated with criminal justice outcomes because when these 

factors are held constant, relationship statu no longer leads to differential treatment. 

In the next two chapters, 1 begin to examine in more detail the context 

surrounding violent offenses and the decision-making processes that lead t o  particular 

court outcomes. 1 do so by examining a deep sample of cases with two objectives in 

mind. First, 1 want to compare pairs of cases in which the defendants had the same 

statutory charges and convictions to determine if the offenses were similar and, 

fùrthermore, to assess whether the subsequent punishments irnposed reflect the 

differences or similarities of offenses. Second, 1 begin to examine some of the issues that 

face judges when detennining sentences such as the rationale(s) of punishment. To do 

this, 1 will assess a small sample of sentencing decisions, e x p l o ~ g  how judges talk about 

relationships between victims and defendants and whether their sentencing philosophies 

differ by type of victim-defendant relationship. This part of the qualitative analysis is 

exploratory in nature, highlighting specific directions for future research. 



1 This includes six cases that involved same-sex cornpanions and six cases that involved victims and 
defendants who had Iived together for less than one month or on an occasional basis. These 12 cases were 
included in the non-marital category. 

' The reduction in cases fiom 21 1 to 209 for mode of conviction is due to the fact that two defendants had 
their charges dismissed at the preliminary hearing or at some other point in the process that could not be 
defined as a guilty plea or trial. 

' A 'not guilty' verdict refers to those defendants who were acquitted at trial (N=16), had their cases 
dismissed at trial (N=3), as well as those who were found 'not guilty due to mental illness' (N=23). 

It was not possible in this analysis to differentiate among legal spouses and common-law partners because 
the data categonzed both groups as 'spouses,' unless they were estranged at the time of the killing. 

' We use logistic regression, not to predict relationship starus and relationship state, but to determine the 
variables that distinguish homicides occurring in one type of intimate partner relationship from another. 

6 It may be rhat the lower proportion of boyfiiends with a history of violent behavior is the result of 
reporting bias stemming from the fact that a dating couple is not living together. It may be more difficuit 
for the female vichm of abuse to escape her violent partner if she is iiving with him. Thus, any attempts to 
do so rnay invoIve leaving the home and reporting violence to a third party. Moreover, violence between 
dating couples may Iead to temination of the reiationship more often than in other intimate partner 
relationships because IegaIly-married spouses or common-law partners may have more invested in the 
relationship and are less Iikely to walk away ffom it, 

Al1 analyses, bivariate and multivariate, were run with and without the six cases that involved same-sex 
relationships, There were no differences in the results. 

8 As in previous chapters, collinearity diagnostic tests were conducted to test for high correlations among 
variables using the toIerance method. Tolerance refers to the proportion of the variance of the variable 
being examined that is not shared with the other independent variables. MulticoIiinearity is not considered 
a problem if tolerance levels are above.2. The lowest otxerved tolerance level was -40 for gender of the 
victim and victim age. As expected, this would be associated to some degree with gender of the defendant 
and defendant age in a sarnple of intimate partners. However, the tolerance level was not problematic. As a 
further test, however, modeIs were run both with and without gender and age of victim. There were no 
significant differences in the results. 

9 To assess the independent effects of relationship status and relationship state, in additional analyses, 1 
entered each variable separately with the control variables to determine their independent effects. For 
example, 1 wanted to determine if relationship status was associated with specific court outcomes, 
regardless of relationship state. The results indicated that relationship status was not significantly 
associated with criminal justice decision-making. When relationship state was entered separateIy into the 
models, sipificant associations rernained consistent with the analyses that entered the two variables 
together. 



Chapter Seven 

What did they do? as ses sin^ 'seriousness' in the deep samole 

7.1.1 ntroduction 

The first goal of this study was to determine the extent to which victim-defendant 

relationship affects criminal justice decision-making. Using a wide sarnple analysis, the 

previous chapters have established that the type of relationship or the degree of intimacy 

is associated with severïty of punishment at various stages in the process. My second 

objective is to understand why intimacy rnight influence criminal justice decisions and 1 

begin to examine this issue here. As discussed in Chapter 3, one strength of quantitative 

analyses that use large datz sets is the ability to discem patterns arnong a large number of 

cases, holding constant the effects of other factors relevant to the outcome(s) being 

examined. However, in-depth detail about the circumstances surrounding a crime and the 

subsequent court process are ofien not available in large studies because of the time 

required to gather such information for a large number of cases. 

While my previous analyses demonstmted an association between victim- 

defendant relationship and criminal justice decision-making and controlled for a nurnber 

of legal and extra-legal factors, it was not possible to consider the effect of a number of 

other variables that may be relevant to criminal justice outcornes in cases of interpersonal 

violence. For example, evidence of premeditation or the role of the victim in the incident 

ofien affects the severity of the criminal justice response as 1 discussed in Chapter 2. 

Therefore, in order to determine if punishment disparity is warranted, more detailed 

information about the context of an offense and its perceived seriousness to court 

officiais is required. One way to assess punishment disparity, then, is to identiQ similar 



crimes and then detennine whether these crimes are punished differently dong 

dimensions that are not legdly relevant. Daly (1994) has argued, however, that this 

process is flawed in several ways. 

First, at what level of detail does one determine what offenses are alike or by 

what cnteria does one identia similar harms? One way that 1 have addressed this concern 

is by choosing a unit of analysis that comprises ody one type of violent crime - culpable 

homicide. Generally speaking, this implicitly controls for offense seriousness by keeping 

to a minimum the number of variables tbat differentiate among types of crimes. However, 

the law recognizes that there are different degrees of culpable homicide and, within each 

of these categories, variation in h m  or defendant culpability may still exist dong a 

number of dimensions. Thus, detennining how to assess whether homicides are similar 

and what factors are relevant to such cornparisons remains an issue. A second problem 

with studying punishment disparity by comparing similar crimes and their subsequent 

corn outcornes lies in determining what constitutes a dzrerent criminal justice response. 

In other words, what is a sufficient degree of clifference to suggest that unwarranted 

disparity is evident in the punishments that result? 

In Part II of this study, keeping these issues in mind, 1 consider how to assess 

'similar' harms by identifying criteria by which I cm compare the 'seriousness' of 

violent crimes and, in particular, homicide. My objective is to determine if the crimes are 

sufficiently alike to account for the similar punishments or sufficiently different to 

account for the different punishments. Kn the second chapter of this section, 1 examine 

sentencing transcripts to determine (1) if7how judges integrate assumptions about 

intimate and violent crime in their decisions; (2) if the sentencing principles cited by 



judges (e-g. rehabilitation, deterrence) differ by type of victim-defendant relationship; (3)  

if the mitigating andlor aggravating factors emphasized diner for intimate and non- 

intimate offenders and, finally, (4) if the sentences imposed appear to be related to these 

issues. To do this, 1 wili focus on identi*g themes that emerge fiom sentencing 

transcripts for cases that involve sexual intimates and cases that involve defendants who 

killed victirns with whom they shared other types of relationships. 

7.2. Assessing Crime Seriousness 

My research design in this section is based on the assurnption that defendants who 

are accused and convicted of statutonly sirnilar criminal offenses have actually engaged 

in similarly serious or like offenses, regardless of the type of relationship they had with 

their victims. However, as Black (1979) has argued, crime seriousness is not an objective 

fact, but rather a judgement about crime and, therefore, any measure of seriousness is 

really a measure of the "response to crime, not a characteristic of crime itself' (p.24). 

Moreover, Daly (1994: 126) suggests that judgements about seriousness are rooted in 

cross-cutting relations of gender, class, race, age and sexuality. As a resdt, it may not be 

possible to separate the effects of these factors and their associations fiom judgements 

about the severity of a violent act. 1 argue that intimacy on its own, as well as in relation 

to the five variables highlighted by Daly, is an important part of the disparity picture that 

requires exploration, particularly in crimes of interpersonal violence. 

As noted, my empirical analyses demonstrated that differences do exist in 

criminal justice responses to violent crime by type of victim-defendant relationship at 

particular stages of the criminal process. 1 do not know, however, what degree of this 



intimacy-based variation in punishment stems from judicial perceptions or stereotypes 

about relationships between defendants and victims. In other words, is it the type of 

relationship and the stereotypes that exist about specific relationships that Iead to 

differential legal treatment? Or, altematively, is it particular characteristics that are 

associated with specific types of victim-defendant dyads that result in varyïng degrees of 

punishment? For example, if 1 were to fmd that manslaughter cases involving sexual 

intimates were generally more serious (e-g. in extent of h m  or the culpability of the 

defendant) than manslaughter cases involving victims and defendants who shared other 

types of relationships, then comparing these sentences wodd be misleading. That is, the 

statutory conviction may be the same, but the crimes may not be alike in the h m  caused 

or the degree of offender culpability that is perceived by the courts to exist. In my 

quantitative anaiyses, 1 was able to control for a number of factors that are characteristic 

of defendants, victims and homicides among specific types of victim-defendant 

relationships (e-g. marital statu, location of killing). Below, 1 examine some of these 

variables in more detail and begin to look at the role of some factors that were not 

considered in the previous analytic chapters. 

To compare seriousness, I coded over 100 crime narratives using 'seriousness' 

elements identified in legal and socio-legal literature (see perspectives discussed in 

Chapter 2). These 'narratives' are my reconstruction of each offense following the 

collection of additional information from various official and unofficial sources.' Some 

of the eiements that were coded were also available for analysis in the wide sample data, 

however, information was not consistently available across the entire sampIe, resulting in 

a high proportion of missing data on some variables. Moreover, because additional data 



were collected for the deep sample cases, the crime narrâtives contain more detailed 

information on these characteristics. For example, in the wide sample data, a comparison 

of two cases may show that two defendants used excessive violence when killing their 

victirns. However, there would be no indication as to the level or degree of excessive 

violence that occurred in each case. In contrast, because more detail is available in the 

deep sample data, distinctions c m  be made about the degree or level of excessive 

violence using information like the number of womds that were inflicted in cases where 

the victim was stabbed or how many times a victim was shot. 

In this chapter, then, 1 will determine whether homicides comrnitted by sexual 

intimates are the sarne based on the statutory conviction as those conunitted by other 

types of defendants. For example, is offense senousness sirnilar for crimes that result in 

convictions of manslaughter when comparing cases that involve sexual intimates to those 

that involve other types of victim-defendant relationships. As part of this analysis, 1 will 

determine if sirnilar crimes lead to similar punishments. Three types of cornparisons will 

be made. First, if both cases in a pair have received the same sentence, the objective of 

the analysis will be to determine if the crimes were sirnilar? Second, arnong those 

defendants who killed sexual intirnates and received harsher sentences than the 

comparison group despite the sirnilarity in statutory offense, my objective will be to 

determine what, if any, dimensions of the crime led to the more severe punishment. 

Finally, among those defendants who killed sexual intimates and received more lenient 

sentences than the comparison group, I will examine what characteristics of their offenses 

may have differed fiom cases of defendants who killed other types of victims, leading to 

the imposition of shorter sentences in their cases. 



Throughout the analysis, then, 1 focus on various coded offense elements to 

determine what siniilarities or differences existed in the crimes involving sexual intimates 

compared to crimes involving victims with whom defendants shared other types of 

relationships. This allows me an oppominity to examine whether the coded elements 

provide a satisfactory way to compare senousness, at least in cases of homicide. Analyses 

of the crime narratives also provide the opportunity to M e r  isolate the effect of victim- 

defendant relationship by controlling for additional factors relevant to criminal justice 

decision-making, expanding upon my earlier quantitative analyses. It is important to note 

several caveats, however, before discussing the various coded elernents used in the pair- 

wise comparisons. 

First, 1 will identi& a number of factors that research has shown are important in 

constructing seriousness in cases of interpersonal violence. However, violent acts involve 

complex contexts and circumstances and, as a result, they cannot be assessed in a linear, 

additive façhion (Daly, 1994). For example, some of the factors 1 use to assess offense 

seriousness may either downgrade or upgrade the senousness of an offense, depending on 

the context or circumstances surroundhg the incident. For example, I noted in Chapter 2 

that prior violence against a victirn may increase the seriousness o f  a homicide, 

particularly if the defendant had previous contact with the crirnind justice system 

because of these violent acts. That is, the courts may conclude that such a defendant will 

re-offend and, therefore, a lengthier term of irnprisonment is warranted. On the other 

hand, the prior abuse of the victirn may prompt criminal justice officiais to conclude that 

the victim was aware of the potentially threatening situation and, thus, by remaining in 

the relationship, some victim responsibility for hisher own demise exists. As a result, the 



defendant's culpability andor the seriousness of the offense may be downgraded. Thus, 

while the coded elements used to assess the senousness of offenses in the deep sample 

appear to be relevant, their role may not be consistent and some uncertainty remains. 

Second, judgements about offense severity involve subjective, rather than 

objective, processes. First, as I noted above, the crime narratives are my reconstruction of 

each offense following the collection of additional information f?om various official and 

unonicial sources. However, 1 am constructing narratives based on 'oficialy 

reconstructions of the violent incidents by police, coroners, and prosecutors. Their 

reconstructions also involve subjective assessments or observations that are removed in 

time and space £iom the actual killing. As a consequence, the description provided in 

official (as well as unofficial) sources will be shaped by the interests and perspectives of 

these observers. Furthermore, my assessments of offense seriousness will be shaped by 

my own experiences and, thus, may differ somewhat fiom what others would conclude 

about the relative severity of crimes. Despite this inherent subjectivity, the information 

contained in the crime narratives remain important because it is the construction of and 

the response to the crime, not the crime itseif, that is the focus of this study. In an 

attempt to check the reliability of my judgements, however, two individuals were asked 

to read through the deep sample pairs and to indicate for each pair which, if either, of the 

defendants warranted the longer sentence or if the defendants warranted the same 

sentence. In d l  but five of the pairs, at least two of the three seriousness assessrnents 

were the same. 

Finally, 1 noted that the coded elements used in the assessrnent of offense 

comparability were identified through prior research and the perspectives outlined in 



Chapter 2. However, as many socio-legal researchers have already concluded, Little 

evidence exists as to the role played by various factors in judicial assessments of offense 

senousness and, consequently, how these assessments relate to the ultimate dispositions 

imposed. Daly (1 994) writes, "In sum, it is easy to compare normative theories of 

punishment and their prescriptive practices, but with some exceptions, vie lack 

information on how theories and associated practices are articdated in criminal 

proceedings" (p. 170). 1 will discuss this issue in more detail in the next chapter. 

Before describing the coded elements of the crime narratives in more detail, 1 

outline how my deep sample was selected and compare the group profiles of the deep 

sample and reduced wide sample from which the deep sample was drawn. 

7.3. Selecting the Deep Sample 

As discussed in Chapter 3, the data used for these analyses represent a sub-sample 

of the cases fiom the reduced wide sample analyzed in Chapter 5. To briefly recap, 

because 1 wanted to compare cases that involved s e x d  intirnates to cases involving 

victirns and defendants who shared other types of relationships,3 ody those cases 

involving one defendant and one victim were selected! Moreover, because s e x d  

intimacy irnplies primarily adult relationships (and some adolescent relationships), 1 

restricted the sarnple to victims who were 17 years of age or older and defendants who 

were 16 years of age and older, coinciding with the youngest sexually-intimate dyad in 

the Toronto data set5 The final sample analyzed in Chapter 5 contained 636 homicides. 

In the deep sample analysis, however, 1 am specifically concerned with punishment 

disparity and so only those cases in which the defendant was convicted were included. 



The total sample, then, in the reduced wide sample fiom which my deep sample was 

selected included 482 homicide cases. 

My next step was to design and implement a decision protocol to select the deep- 

sample cases systernatically. First, 1 determined the number of potential pairs of cases - 

compaiing sexual intimates to other relationship types - whose initiai charges and 

subsequent convictions were similar. Table 7.1 shows the fiequency and percentage 

distribution for each charge-conviction combination by type of victh-defendant 

relationship. Because there were fewer cases involving sexual intimates, the maximum 

number of potential pairs is equivalent to the number of cases uivolving sexual intimates 

for al1 of the charge-conviction combinations (N454). 

Table 7.1: Raw fkquencies and percentages (in parentheses) for possible deep-sample matched pairs by 
charge/conviction combination for sexual intimates (SI) and other relationship types (OR) for Toronto, 
Ontario. 1974- l996= - -  - - 

1 Charne-Conviction Combinations* 1 S 1 OR Total 

First-de gr ee murderlmanslau gh ter conviction 

I Second-deaee murdedother conviction I 5 I 4 I 9 

Second-de-gree murdedmansiaughter conviction 

(14) 
20 

+*Other convictions include a small nimber of &cellaneous outcornes such as criminal negligence, 
agpvated assauIt, andor indignity to a human body 

( 1 3  
65 
(42) 

Manslaughter charge/manslaughter conviction 

Manslaughter charge/other conviction 

Total 

-- - 

(i4) 
30 

(1 4) 
50 

( 1 3  
149 
(45) 

" Percentages in parentheses refer to the proportion within each victim-defendant relationship category (Le. 
sexual intimates and other relationship types) that had a particular charge/conviction combination. 
*Possible matches have identical charges at arraipnment and conviction outcornes. 

(3) 
6 
(4) 
2 

(1) 
154 

(13) 
214 
(44) 

(1) 
21 
(6)  
11 

(3 
328 

(2) 
27 
(6) 
13 
(3) 
182 



Using the statutory charge-conviction criteria, 1 then devised the following 

selection decision protocol to achieve a matched sample of cases: (1) gender of defendant 

(2) gender of victim (3) mode of conviction, and (4) the time period in which the case 

entered the criminal justice system (pre- and including 1984 or 1985 and later). Once 

cases were matched according to these criteria, 1 then selected cases in which the 

defendants7 prier criminal record and ages were sirnilarS6 For example, when 'sexual 

intimate/other relationship' pairs had identical statutory charges and convictions, 1 then 

picked those in which the gender of the defendant and the victim, the mode of conviction 

and the year the case entered the coms were similar. From these cases, 1 matched 

according to the remaining two factors: the defendant's prior criminal record and the 

defendant's ageS7 Throughout the process of selecting cases, 1 did not know the sentences 

that any of the defendants received. 

The selection criteria resulted in 108 cases or 54 rnatched pairs. There were 30 

exact matches and 24 near matches based on my selection critena. Near matches are pairs 

of cases that differ on one or two of the following three factors: age, defendant's prior 

record andor year.8 Table 7.2 shows the breakdown of exact matches and near-matches by 

charge-conviction combination (see also Table A7.1 in appendix for a list of the matched 

pairs and information on the selection criteria and sentence for each defendant, p. 356- 

361). Below, 1 compare the group profiles of the deep sarnple and the reduced wide 

sample fiom which the deep sarnple was drawn. 



Table 7.2: Distribution of Reduced Wide and Deen Samples, Toronto, 1974-1996 
- - 1 CharpeKonviction 1 N N N N near matches** 1 N deep 

1 1 SI 1 OR 1 matches* 1 

1 First-First 19 1 22 16 12 12 

- 

1 Second-Second 
I I I I I 

1 23 1 42 1 12 1 6 ( 2  

Age 

First-Second 
First-Mans. 
Pirst-Other 

Record 

22 
20 
2 

-- 

second-~ans.  
Second-Other 

Total Reduced 

are 

47 
30 
2  

65 
5 

Total # of Pairs 

identical 

154 

for 

18 
2 
-- 

149 
4 

-- 

arraignment 

328 

and 

-- 
-- 
-- 

20 
-- 

-- 

conviction 

6 
-- 
- - 

60 

charges 

4 
- - 

30 

as well as 

6 
-- 

12 

1 Cases 

16 

6 

Year 1 Yearl 1 Yearl 1 Aeel 1 

8 
P. 

A 

defendant's 

Age 

age and gender, 

Record 

conviction, year in which case entered the court systeni, and defendant's prior criminal record. 
victim's 

Record 

gender, 

--  

mode 

**Near matches are identical for arraignment and conviction charges as well as defendant's gender, victiin's gender and mode 
of conviction. These cases may Vary, however, on one or more of the following criteria: year, defendant's age, and prior 
criminal record. 



7.4. Comparing group profiles 

EXamining the wide and deep sumple data 

Table 7.3 shows the group profiles for the reduced wide sample and the deep 

sample. An examination of this table shows how the selection of the deep sample may 

have increased or decreased the proportion of particular victim, defendant and offense 

characteristics in the sample. The first set of variables represents the selection criteria 

used to create the deep sample. It is apparent that the deep sample has increased the 

proportion of defendants who were convicted of murder (from 34% to 61%) and the 

percentage of victims who were femde (fiom 34% to 76%). The latter is not surprising 

because homicides involving sexual intimates are over r5presented in the deep sample 

and it is these types of killings that often involve female victims. Finally, there is a 

decrease in the percentage of defendants who pleaded guilty (from 59% to 40%). 

Distributions for various other characteristics, including lena@ of sentence, are also 

shown in Table 7.3. The increase in mean sentence length fkom 9.84 years in the wide 

sarnple to 1 1.74 years in the deep sarnple stems fiom the increase in proportion of murder 

convictions contained in the deep sample data. 

Describing the deep sample 

Table 7.4 provides a prelirninary cornparison of case characteristics for sexuai 

intimates and other types of relationships in the deep sample data. As expected, with 

regard to the selection criteria variables, there is little variation because cases were 

matched according to these characteristics. However, there was some variation by 

relationship type in the defendant's prior criminal record (sexual intimates, 63%; other 



Table 7.3: Group Profiles for Reduced Wide Sample and Deep Samplea 

Variable Wide Sam~Pe(N=482) Deep Sample (N=IOS) 

Selection Critena 

Murder charge filed 
Murder conviction 
Defendant is male 
Victim was female 
Guilty plea 
Defendant has prior record 
Killing after 1 984 
Average age of defendant 

Other Characteristics 

Defendant not manied 
Defendant has at least one child 
Defendant unempioyed 
Defendant has < 10 years education 
Defendant non-white 
Defendant has psychiatric histcry 
Defendant using substances 
Defendant abused as child 
Defendant inIout foster homes 
Average age of victim 
Victim not married 
Victim at Ieast one child 
Victim unemployed 
V i c h  non-white 
Victim has pnor record 
Victirn has psychiatric history 
Victim using substances 
Pnor threats against victim 
Evidence of prior police contact 
Gun used in killing 
Killing took place in pubIic 

Sentence length 

92% 
34% 
90% 
34% 
59% 
69% 
59% 
32.31 years 

53% 
44% 
63% 
70% 
45% 
11% 
67% 
-- 
-- 
36.81 years 
54% 
50% 
53% 
43% 
36% 
7% 

56% 
14% 
14% 
17% 
30% 

9.84 years 

94% 
61% 
85% 
76% 
40% 
65% 
59% 
32.56 years 

54% 
36% 
56% 
61% 
43% 
16% 
55% 
14% 
11% 
36.06 years 
49% 
46% 
48% 
32% 
17% 
6% 

37% 
19% 
15% 
11% 
20% 

1 1.74 years 

a Valid percentages for variables not included in quantitative analyses due to the large number of missing 
data are included in the group profile cornparison because the deep sampIe data were not missing data on 
these variables (Le. defendant substance use, victim prior record, number of children, defendant's 
education, psychiatric history, evidence of prior threats/police contact). With the exception of defendant's 
education, however, rnissing data in the reduced wide sarnple did not exceed 50% for those variables in 
which percentage distributions are provided. 



Table 7.4: gr ou^ Profdes for D e e ~  S a m ~ l e  bv T v ~ e  of Victim-Defendant Reiationshi~ 

Variable Sexual Intimates 4N=541 O ther Relations  hi^ (N=541 

Selection Criteria 

Murder charge fded 
Murder conviction 
Defendant is male 
Victim was female 
Guilty plea 
Defendant has prior record 
Killing after 1984 
Average age of defendant 

Other C haracteristics 

Defendant not married 
Defendant has at least one child 
Defendant unemployed 
Defendant < IO years education 
Defendant non-white 
Defendant has psychiatric history 
Defendant using substances 
Defendant abused as child 
Defendant idout foster homes 
Average age of victim 
Victim not married 
Victim at l e s t  one child 
Victim unempioyed 
Victim non-white 
Victim has prior record 
Victim bas psychiatric history 
Victim using substances 
Prior threats against victim 
Evidence of police contact 
Gun used in killing 
Killing took place in public 

Sentence length 1 1.24 years 12.24 years 

Note: *p<.OS **p<.01 ***p<.001 



relationships, 67%) and in the percentage of cases entering the system after 1984 (se& 

intimates, 63%; other relationships, 56%). Moreover, there was a signincant ciifference in 

the average age of the defendants (sexual intimates, 34.70; other relationships, 30.43). 

This latter £inding is consistent with prior literature that has found that crimes involving 

sexual intimates generally have older victims and defendants than other types of crimes 

(Silverman and Kennedy, 1993; Daly and Wilson, 1988). Overall, the differences 

identified arose as a result of variation in selection criteria in pairs that were 'near' 

matches rather than exact matches. 

Significant variation between the two sarnples occurred for a number of other 

characterïstics. For exarnple, as expected, there were fewer defendants and victims who 

were not married at the time of the killing in the sexual intimate group than among 

defendants and victims in the 'other relationship ' category . Moreover, fewer defendants 

were unemployed in the sexually-intimate category and fewer had Iess than 10 years 

education compared to defendants in the 'other relationship' category. A higher 

proportion of victims were non-white in the sexually-intimate category (44% compared 

to 19%). Finally, consistent with previous research, defendants in the sexually-intimate 

category were more likely to have used violence andor to have threatened the victim in 

the past (32% compared to 6%). Similarly, a greater percentage of cases involving sexual 

intimates had police contact before the killing than those involving other types of 

relatio~ships (25% compared to 6%). 

Finally, it is interesting to note that there is little variation in the length of 

sentences irnposed in the deep sample among defendants who killed sexual intimates and 

those who killed victims with whom they shared other types of relationships 



(approximately 11 and 12 years respectively). Below, 1 turn to a description of the 

additionai variables coded fiom the crime narratives that are used to compare the 

'seriousness7 of deep sample cases. 

7.4. Coded Elements of Crime Narratives 

Table 7.5 shows the fiequency distribution of the coded elements by statutory 

offense, comparing cases that involved sexual intimates with those defendants who 

shared other types of relationships with their victims. Below, 1 discuss each of these 

characteristics separately. Where possible, I draw fiom the perspectives discussed in 

Chapter 2 to identie how these particular variables, first, may be related to victim- 

offknder relationship and, second, may be associated with the degree of punishment 

imposed in cases of homicide and other serious violent crime. 

Premeditatiodintent. The presence of premeditation (or planning and 

deliberation) has historically been seen as a factor that makes a rnurder more serious. It 

was the basis for capital murder in Canada until 1967 and is still a primary justification 

for a fust-degree murder conviction and the mandatory 25-year period of parole 

ineligibility that is imposed.g The rationale is that there is an added "moral culpability to 

a murder that is planned and deliberate which justifies a harsher sentence.. . by virtue of 

planning and deliberation with relation to the taking of a human life" (Grant et al., 1998: 

7-8; Criminal Code of Canada s.214(2) Ls.23 1(2)]). The meaning of the terms 'planning' 

and 'deliberation,' however, have been the subject of extensive discussion in case law.l0 

If premeditation is not evident, the next distinction is intent or mens rea. Intent is 





Table 7.5: Cocled eleinents of crime iiamtives by conviction type for sexual intimates (SI) and other 
relationships types (OR), Toronto, 1974- 1996 (cont'd) 

Characteristics Coded 

Location of killiiig 
public 
semi-public 

Defendant has psychiatric liistory 

Defendant attempted suicide 

Prior violence against victim in past 

Second Degree 
25 

SI 

3 
3 

1 

4 

11 --- 

I l  

3 

2 

First Degrce 
8 pair pair 

OR 

4 
1 

3 

O 

O 

4 

O 

6 

SI 

1 
1 

O 

O 

2 -- 

Manslaughter 

Defendantlvictim lived together 

Children witnessed killing 

Obstruction of justice 

Total 

OR 

3 
O 

1 

O 

- 1 

21 
SI 

1 
O 

O 

3 

5 

13 

4 

4 

54 
SI 

5 
4 

1 

7 

18 

28 

9 

9 

pair 
OR 

6 
2 

3 

O 

2 
--. 

3 

3 

4 

4 

2 

3 

p i r s  
OR 

13 
3 

7 

O 

3 

8 

3 

11 

1 

O 

1 



generaily used to distinguish between murder and manslaughter. niat  is, if it can be 

proven that the defendant had the intent to kill the victun, the defendant's culpability is 

sufficient to warrant a murder conviction. 

As discussed in Chapter 2, one explanation for the association between intimacy 

and law draws fiom the theory of relative culpability inherent in the iaw of homicide and 

relies on the distinction between 'hot-' and 'cold-blooded' violence (see Perspective #1, 

Mitigating Emotions). To briefly recap, killing out of anger or some other strong emotion 

mitigates a defendant's culpability because hisher emotion has undermined their rational 

capacity for planning and deliberation. As a result, legal actors treat hot-blooded crimes 

or 'crimes of passion' more leniently because defendants are assumed to lack the ability 

to plan or deliberate or, at the very least, to form intent. These types of acts (hot-blooded) 

have become synonymous with violence arnong intimates. The antithesis to a hot-blooded 

killing is one in which the defendant carefully planned and orchestrated the homicide and 

these characteristics are typically associated with stranger killings. 

For the purposes of this analysis, 1 use a broader definition of premeditation than 

that discussed in the legal literature to encompass the notion of intent as well. More 

specifically, 1 use a nurnber of indicators that si@@ various degrees of premeditation 

a d o r  intent (Dawson and Gartner, 1997; Wallace, 1986). In short, the existence of one 

or more of these indicators in a homicide suggests that the act may have been a 'cold- 

blooded' rather than a 'hot-blooded' crime.' l The indicators arc as follows: (1) the 

defendant purchased a weapon pnor to the killing; (2) the defendant brought a weapon to 

the scene of the homicide; (3) the victim was sleeping when he/she was killed; (4) the 

defendant had previously threatened to kill the victim in fiont of witnesses; (5) the 



defendant contracted the killing out; (6) the victim was lured to a partïcular location for 

the specific purpose of killing h i d e r ;  (7) the defendant followed or laid in wait for an 

opportuniw to kill the victirn; (8) the defendant made a previous attempt(s) to kill the 

victim; and, hally,  (9) there was documented evidence that the defendant intended to 

kili the victim (i.e. letters to others). Using the crime narratives, I code whether there was 

evidence of premeditation/intent and what type(s) of evidence existed based on these 

indicators. As expected, Table 7.5 shows that evidence of premeditatiodintent was more 

fiequent among those convicted of first-degree murder (1 1 of 16 cases or 69%). Contrary 

to commonly-held beliefs, however, premeditatiodintent was more predominant in cases 

that involved sexual intimates (22 of 27 cases or 8 1 %). 

Victim participation. The legally-recognized defence o f  provocation can, if 

successfully argued, reduce a culpable homicide fiom murder t o  man~laughter.'~ For this 

defence to be successful, however, it must be shown that "the person who cornmitted it 

did so in the heat of passion caused by sudden provocation.. . [which is] a wrongfid act or 

insult that is of such a nature as to be sufficient to deprive an ordinary person of the 

power of self-control" (S. 232(2), Criminal Code of Canada, 2000: 143). The defendant 

must aIso have acted on the provocation before there was t h e  for his/her passion to cool 

or subside. The existence of victim provocation may mitigate a defendant's culpability, 

resulting in a more lenient response to his/her crime. 

As discussed in Chapter 2 (see Perspective #2, Victim Participation), victim 

provocation, or more broadly referred to in this study as 'victirn participation,' is more 

likely to be perceived in cases involving intimates and, in particular, sexual intimates 



(Rapaport, 199 1; Riedel, 1 987). To capture this element, 1 coded whether there was 

evidence of victim participation or some element of victim responsibility in each case. 

Victirn participation was coded as present if the victim was the f i s t  to resort to violence, 

adhering to WoKgang7s (1958) more narrow definition of victim precipitation or, more 

broadly, ifthere was mutual aggression during which the victirn insulted the defendad3 

Table 7.5 indicates that, as expected, victim participation was most evident in cases that 

resulted in manslaughter convictions, however, victim participation varïed Iittle across 

type of victim-defendant relationship. 

Excessive alcohol a d o r  drug use. Similar to the provocation defence, 

intoxication or drunkeness may also be used as a defence, however, its role in criminal 

justice decision-making is not clear. In fact, Grant et al. (1988: 6-28) argue that this area 

of law is "totally judge-made."14 The defence of intoxication is similar to that of 

provocation in that it may reduce a defendant's culpability, but it is unlike provocation 

because it is not excIusively a defence to murder. It has been significant, however, in 

reducing murder to manslaughter. The ambiguous role of intoxication in criminal justice 

decision-making is underscored by socio-legal research that has demonstrated that the 

excessive use of alcohol and/or drugs by defendants has been perceived as both an 

aggravating and a mitigating factor (e.g. Ashworth, 1992). Moreover, substance use by 

the victim may also be associated with a defendant's punishment. For exarnple, a victim 

who was highly intoxicated at the t h e  of hislher death may be seen as an especially 

vulnerable and defenceless victirn, particularly if the defendant was not drinking at the 

tirne. On the other hand, perceptions of victim participation may sometimes be negatively 



affected if there was excessive alcohol and/or drug use by the victim in cases of homicide 

and other violent crime (see Williams, 1976). That is, the v i c h  may be perceived as 

partiaily responsible for hisher fate (consistent with the 'victirn participation7 

perspective). 

Offering some support for this, my quantitative results in the previous chapters 

demonstrated that when a victim was drinking/using dnigs, a defendant received more 

lenient treatment- However, 1 was not able to disceni the effect of defendant substance 

use alone or in combination with victim substance use in these analyses due to a high 

proportion of missing data. i am able to address this issue in the deep sample analyses, 

however. To capture the degree of substance use involved in a homicide event, 1 coded 

excessive substance use if it was noted for (1) the defendant; (2) the victim; (3) or both 

defendant and victim; and, finally; (4) if there was evidence of a history of substance 

abuse by the defendant. As shown in Table 7.5, cases involving substance use by both 

defendants and victims were most common among rnanslaughter convictions, but 

occurred with similar fiequency in the two relationship categories. Substance use by the 

defendant occurred with the greatest fiequency in cases that resulted in second-degree 

murder convictions and most often among cases involving other reiationship types. In 

contrast, defendants with a history of substance abuse were more common in cases 

involving sexual intimates. 

Intenacial killin~s. Research has demonstrated that interracial killings are treated 

more seriously than intra-racial killings (cg. LaFree, 1989). This is consistent with the 

perspective discussed in Chapter 2 that draws attention to differential legal responses to 



horizontal and upward crimes (see Perspective #6). Bnefly, horizontal crimes are those 

that occur among victims and defendants with silnilar social ranks in society. A shared 

racial background tends to be one characteristic that leads to assumptions of similarity in 

social rank. In contrast, upward crimes are committed by defendants of lower social ranks 

than theù victirns (see Black, 1976; Ferraro and Boychuk, 1992). An exampie of an 

upward crime is when a black defendant kills a white victim - an interracial killing. 

Proponents of this perspective argue that it is the shared social rank more than the 

intimate relationship that leads to lenient treatment in law as intimacy is just one 

characteristic of similar social backgrounds (Fenaro and Boychuk, 1992). It is M e r  

argued that the more lenient treatment of horizontal crime is associated with tbe law's 

concern with maintainhg social order. That is, it is upward crime, rather than horizontal 

crime, that poses a threat to the boundaries of social order (Ferraro and Boychuk, 1992). 

1 coded interracial killings when analyzing the crime narratives to determine if 

such killings were subject to more serious criminal justice responses than those involving 

victims and defendants of similar racial andor ethnic backgrounds. As expected, 

interracial killings occurred less frequently among sexual intimates and were more 

predorninant arnong murder convictions. 

Sexual assault. As has been discussed previously, a homicide that takes p!ace in 

conjunction with a sexual assault is generally deemed first-degree murder under s.23 l(5). 

However, if a defendant pleads guilty to second-degree murder and his crime involves a 

sexual assault, this is considered an aggravating factor in sentencing (Ruby, 1999). While 

cases were coded ' 1 ' if they involved circumstantial evidence of sexual assault in the 



wide sample data, 1 coded cases as ' 1' in the deep sample data only if it was certain that a 

sexual assault had occurred, Table 7.5 shows that semial assaults occurred more 

fiequently in homicides that involved victirns and defendants who were not sexual 

intimates and was most common among killings that resulted in first-degree murder 

convictions. 

Gratuitous violence. The brutality of the crime, and the pain and fear experienced 

by a victim, may justie increasing the parole ineligibility penod of a defendant convicted 

of a homicide. Two elements of gratuitous violence were coded in the deep sample 

analysis: whether excessive violence was used and whether the victim was mutilated in 

any way. First, excessive violence refers to those cases in which the defendants used 

multiple methods or the repeated use of one method to kill their victims. For exarnple, in 

one of the deep sample cases, a defendant stabbed his victirn more than 60 tirnes. In 

another case, a victim was beaten, strangled and stabbed. Another term for this excess of 

violence, coined by Wolfgang (1958) and ofien used by coroners and other criminal 

justice actors when describing particularly brutal crimes, is 'overkill.' in short, 'overkill' 

generally means that the violence a victim was subjected to was in excess of what was 

required to cause hisher death. 

Another exarnple of gratuitous violence is the mutilation of a victim before or 

after death. For instance, sexual mutilation may occur in conjunction with a sexual 

assault or on its own. Another type of mutilation, that lacks sexual overtones, may occur 

when a defendant dismembers his victirn for the purpose of concealing the body and, 

consequently, hisher crime. Table 7.5 shows that victim mutilation and excessive 



violence occur slightly more often among other relationship types and in cases that result 

in fist-degree rnurder convictions. The means of killing and subsequent perceptions of 

what constitutes a 'brutal' crime raises issues about the use of firearrns and 1 turn to a 

discussion of this next. 

Weapon use. Guns tend to kill people more quickly and eEciently than many 

other methods (e.g. hands and feet which are sometimes referred to as  'personal' 

weapons). Thus, judges may not label gun killings as particularly brutal. However, as 

noted in Chapter 3, weapon use is often used as a measure of offense seriousness (Hagan, 

Nage1 and Albonetti, 2 980; LaFree, 1980; Lizotte, 1978) and has been associated with 

more severe criminal justice treatrnent. When that weapon is a gun, some research in the 

United States demonstrates that more severe criminal sentences result (Castellano, 1985: 

Cook and Nagin, 1979; Loftin et al., 1983; Wright et al., 1983). In contrast, other 

research has found that defendants who used g u s  in some States (i.e. Florida and 

Georgia) were less likely to receive the death penalty than those who used other weapons 

(Givelber, 1994). 

While there is no comparable research on this issue in Canada, anecdotal case- 

based evidence suggests that judges do not appear to respond more severely to gun 

homicides (Grant et al., 1988). Using the crime narratives, 1 code whether the defendant 

used a gun or a knife (including other bladed weapons such as axes or hatchets) to 

determine if choice of weapon (or lack of weapon) led to varying punishments for 

defendants in the deep sarnple. Table 7.5 indicates that guns were the weapon of choice 

in only 12 deep sarnple cases and were almost evenly represented among the various 



statutory convictions (fiom 9% to 12% of the cases) and the two relationship categories. 

In contrast, knives or other bladed weapons were present in 46 cases, occmring most 

fiequently in cases that resulted in manslaughter convictions and crimes between sexual 

intirnates. 

Public nature of killing. Because one of the concems of criminal justice officials 

is public protection, one explmation for the lenient treatment of killings arnong intimates 

is that these crimes primarily take place in pnvate and, thus, pose less of a threat to the 

maintenance of social order or to public welfare generally (see Perspective #5). For 

example, Lundsgaarde (1 977) argued that where violence falls on the public-pnvate 

continuum is often perceived to be associated with the relational distance that exists 

between defendant(s) and victim(s). He M e r  argues that because violent crime by 

stranges is feared rnost by members of society, court officials respond to such crimes 

more harshly. 

In my wide sample analyses, the rnultivariate results demonstrated that whether a 

crime occurred in public had no si-&ficant effect on the degree of punishment that 

resulted. However, when analyzing separately the factors that predicted lengthier 

sentences for sexual intimates compared to other relationship types, I found that when 

homicides between sexual intimates occurred in public, defendants received longer 

sentences. Therefore, using the crime narratives, I wanted to determine how public the 

killing was. To do so, 1 differentiated between killings that occurred in a public space 

(e-g. a tavern) or semi-public space (killed in a car in a parking lot or hallway of an 

aparûnent building). As seen in Table 7.5, as expected, public killings were most fiequent 



among cases involving other relationship types while semi-public killings were almost 

evenly represented in the two relationship categories and by type of conviction. 

Psvchiatric history. Although the current defence of mental disorder, '' outlined in 

S. 16 of the Crimuid Code, is a defence to all criminal offences, no crime has influenced 

its development more than that of culpable homicide and, specincally, murder (Grant et 

al., 1998). In fact, close to 30 percent of al1 those persons held on lieutenant govemors' 

warrant in Canada as of March 1990 had been charged with murder and another 16 

percent with attempted murder (Grant et ai., 1998: 6-88.5). The use of mental disorder to 

negate criminal responsibility has generated enormous controversy. Some studies show 

that members of society think that this defence is raised more often and is more 

successful than it actually is (Sales & Hafemeister, 1984). The defence of mental 

disorder, however, can lead to a reduction in the amount of law experienced by 

defendants. That is, while such defendants may still be hospitalized for an indefinite 

period of tirne, they serve no period of imprisonment. Defendants who do not use this 

defence, or do but are unsuccessful, may receive more lenient sentences if there is 

documented evidence of mental disorder or distress prior to or at the time of the killing. 

The data on who is most likely to successfully use the mental disorder defence, 

and for what kinds of killings, offer some insight into how mental disorder is constructed 

in our society. That is, certain kinds of murders may be more difficult for members of the 

public to understand, such as a mother killing her child and, thus, the defence of mental 

illness may be perceived as appropriate (MacKay, 1993; Wilczynski and Moms, 1993). 

In contrast, members of the public may have less trouble understanding other killings, 



such as those committed for financial gain. Some studies have underscored the vdi- of 

these impressions: women who kill have a greater likeiihood of being found not 

criminally responsible and domestic killings by members of both sexes are more likely to 

lead to this verdict than are killings in other contexts (Allen, 1987; Rosenblatt & 

Greenland, 1974; Chunn & Menzies, 1990). The fmdings from these studies are 

consistent with the Toronto homicide data: almost 60 percent of the defendants who 

successfully used this defence were sexual intimates or family members of their victims. 

Using the crime narratives, 1 coded whether the defendants had histories of or 

were experiencing psychiatric problems or mental iIlness prior to the homicide. Because 

cases that involved defendants who successfuily argued 'not criminally responsible on 

account of mental disorder' were not included in the deep sample, 1 can determine only 

whether mental illness may have lead to a reduction in the charge andor sentence. Only 

eight cases in the deep sample involved defendants' who had known psychiatric histories, 

seven of which involved defendants who had killed victims with whom they did not share 

an intimate partner relationship. This difference is likely the result of the more common 

verdict of 'not guilty due to mental illness' among sexual intimates; again, these cases are 

not included in the deep sarnple data. 

Attem~ted suicide. Because my focus is criminal court dispositions in cases of 

homicide, those killings that resulted in the suicide of the defendant were not included in 

the data set. However, a number of cases involved suicide attempts by defendants after 

they killed their victims and these cases are part of the sample exarnined in this shidy. It 

is well established that lack of remorse may be an aggravating factor at sentencing and, 



similarly, that showing remorse may be a mitigating factor in criminal law.I6 Suicide 

attempts by defendants are often perceived by criminal justice actors as an indication of 

remorse and, therefore, may result in more lenient sentences. Completed andor 

attempted suicides generally occur in homicides between sexual intimates. The deep 

sarnple data are consistent in this regard. Table 7.5 indicates that only seven cases 

involved suicide attempts and al1 of these occurred in cases involving sema1 intimates. 

Previous history of violence against victirn. In many homicide cases, particularly 

among sexual intirnates, there is a history of violence between the defendant and victim. 

Often this violence is perpetrated by the defendant whose actions have escalated over 

time, eventually resulting in lethal violence. Less often, there has been mutual aggression 

between the parties. The cornmonsense assurnption is that the prior abuse of the homicide 

victim in the past by the defendant would act as an aggravating factor in sentencing, 

particularly if this abuse involved the defendant's contact with the criminal justice system 

(Le. peace bonds, police calls). In some cases, this may be the result. However, as 

discussed in Chapter 2 (Perspective #2, Victim Participation), criminal justice officials 

may believe that a victirn who had been previously victimized by the defendant possessed 

some degree of control over the circumstances of his or her victimization (Rapaport, 

199 1). In such cases, evidence of pnor abuse may reduce the offender's culpability and 

diminish the degree of punishment that is perceived to be appropriate. In some instances, 

the victim may be perceived as somehow responsibIe for his or her own victimization by 

rernaining in the intimate, and obviously threatening, relationship. 



When coding prior violence, I coded ' 1 if there is evideuce of pnor violence and 

'O' if there is no documentation of prior violence. When assessing offense seriousness of 

the matched pairs, however, 1 differentiated those cases that had pior violence, but no 

contact with the criminal justice system fiom those in which the prior violence did result 

in such contact. The assumption underlying this distinction is that criminal justice 

oEciaIs will consider prior violence of the victim as an aggravating factor particularly if 

it involved criminal justice intervention. As expected, a prior history of violence against 

the victim is a factor primarily in cases involving sexual intimates. Cases that included 

prior violence were alrnost evenly represented among the statutory convictions, ranging 

firom 17 percent of the manslaughter convictions to 22 percent for second-degree murder 

convictions. 

Cohabitation. As discussed in previous chapters, physical proximity is one of the 

charactenstics associated with sexually-intimate relationships (e-g. Sifveman and 

Kennedy, 1993). The more frequent the interaction between individuals, the greater the 

likelihood that conflict or disputes may arise. However, the routine contact that is often 

associated with sexual intimates can be present in other types of reIationships such as 

relationships between other family members as well as fnends and acquaintances. Thus, 

the intense and often volatile interactions that are assumed to charactenze sexually- 

intimate relationships may also be present among other relationship types. While it is 

hard to accurately capture the amount or type of interactions among victims and 

defendants, one crude measure that denotes physical proximity is cohabitation. 

Cohabitation may differentiate sexually-intimate and family relationships as well as those 



among fiends and acquaintances. That is, not al l  sexual intirnates or family members live 

together and some fîiends and acquaintances may share living arrangements. 

I coded cases ' 1 ' if the defendant and victim had been living together at the time 

of the killing and '0' if they were living in separate locations. As expected, cohabitation 

is more predominant arnong, though not exclusive to, sexual intirnates (see Table 7.5). 

Furthemore, cases involving victims and defendants who lived together occurred with 

the most fkequency arnong manslaughter convictions. 

Child witnesses. Few studies have examined how the presefice of children affects 

criminal justice responses to violent crime. This is particularly relevant in cases that 

involve sexual intimates. Violence that occurs in the privacy of a home often is played 

out in fiont of those who occupy that dwelling. Even in those cases of intimate partner 

violence that occur outside the home, children may often be present. Children, then, are 

often witnesses to and/or additional victims of interpersonal violence among sexual 

intimates. 1 hypothesize that homicides that take place in front of the victim's andor the 

defendant's children will be treated as more serious offenses by the court. nius, 1 coded 

whether children were at home a d o r  witnessed the killings in the deep sample cases. As 

expected, children were predominantly witnesses in intimate partner homicides, but 

contrary to expectations occurred with the greatest ftequency among manslaughter 

convictions. l7 

Obstruction ofjustice. Efforts by defendants to conceal their crimes or their role 

in the incident are often fkowned upon by criminal justice officiais. That is, Sie 



concealment of a crime or the obstruction of justice increases the length of time and 

expense of police investigations. Obstruction of justice can occur in varying degrees and 

may be characteristic of the type of killing. For example, defendants who kill sexual 

intimates Erequently cal1 the police to report the killing and remain at the scene of the 

crime. This is not always the case, ihowever. In contrast, some defendants dispose of their 

victims' bodies elsewhere to deflect attention fiom them or they leave the scene of the 

crime. 1 coded obstruction of justice onIy if the defendant went to great lengths to conceal 

his role in the killing. In other words, if the defendant Ieft the scene of the killing, this 

was not coded as obstruction of justice. However, if a defendant dismembered his 

victim's body so he could better conceal it, this was coded as obstruction of justice. Table 

7.5 indicates that obstruction of justice by defendants occurred with sirnilar fiequency 

across the two relationship categories and, as expected, were more cornmon among first- 

degree murder convictions. 

Sumrnarizïng the presence of coded elements in homicide narratives 

Interpersonal violence among sexual intimates was similar to violence among 

victims and defendants who shared other types of relationships dong a nurnber of 

dimensions. Contrary to popular belief, in my sample of cases, victim participation 

occurred with similar frequency across the two types of relationships. Substance use by 

both the victim and the defendant also occurred with similar fiequency among 

relationship types as did gun use and killings that occurred in semi-public locations (i.e. 

parked cars, apartment building hallways). Finally, defendants' efforts to obstruct justice 



were no less likely to occur in homicides involving sexual intimates than those involving 

other types of relationships and available evidence did not vary by type of relationship. 

There was variation in the presence of other characterïstics, however, by type of 

victim-defendant relationship. First, defendants with prior psychiatrie histories were 

over-represented among defendants who killed victims they did not share an intimate 

partner relationship with, but it was noted that this may be explained by the higher 

proportion of 'not guilty due to mental illness' verdicts among sexual intimates. These 

cases were selected out of the deep sample because rny focus in this chapter is on cases 

that resulted in convictions. Second, contrary to expectations and commonly-held 

perceptions of intirnate violence, premeditation a d o r  intent occurred with the greatest 

fiequency among sexual intirnates. Furthermore, cases involving substance use by the 

defendant only pnmarïly occurred among other relationship types, however, defendants 

who had substance abuse histones were more comrnon arnong intimate partner killers. As 

expected, use of a knife as the rnethod of killing, suicide attempts by the defendants, prïor 

violence, cohabitation and the presence of child witnesses occurred with greatest 

fiequency among sexual intirnates. Furthermore, consistent with the perspective outlined 

in Chapter 2, interraciai killings were more predorninant arnong defendants and victims 

who shared other relationship w e s .  Sexual assauits, excessive violence and victim 

mutilation were slightly more cornmon among homicides that involved other relationship 

types as were public killings. 

In describing and comparing pairs of homicide cases, 1 have ordered them 

according to the type of cornparison being made: (1) whether sirnilar punishments were 

irnposed; (2) whether cases involving sexud intimates received harsher sentences, thus, 



leading one to expect that their crimes were more serious; or, finally, (3) whether cases 

involving sexud intimates received more tenient sentences, leading one to expect that 

their crimes were less serious. Recall that the cases have already been rnatched according 

to several criteria that were identified in the previous quantitative analyses as pertinent to 

Iegal outcomes (See Table A7.1 in appendix for detail on selection criteria information 

for each deep sample pair, p.356-361). The focus below, then, in assessing the 

comparability of offense seriousness in each pair, is the coded elements that have been 

discussed in detail above. 

7.6. Comparability in seriousness and sentences: Pair-wise analysis of deep sample 
cases 

The main objective of assessing the comparability of seriousness in pairs of cases 

is to determine if homicides were sufficiently alike to warrant sùnilar punishments or 

sufficiently different to warrant different punishments. As discussed, there were two 

stages to this analysis. First, 1 identified a number of criteria that might be useful in 

comparing offense seriousness in cases of homicide.'* Using the various elements 

identified, 1 judged the cornparability of offense seriousness for each pair of cases. 1 dso 

began the process of comparing sentences for the matched pairs. My purpose was to 

determine if there was punishment disparity and whether it codd be accounted for by the 

presence or absence of the various coded elements in pairs of cases. Below, I summarize 

the results of the pair-wise comparisons. 



Table 7.6 provides a breakdown of the deep sample pairs by type of comparison 

and gives the mean length of sentence for each group. Defendants who killed sexual 

intimates and received more lenient sentences than other types of defendants comprise 

the largest group in the deep sample at 44 percent (24 pairs). The average sentence length 

for this group was 10.35 years with sexual intimates averaging 8.21 years and defendants 

who killed other types of victims averaging 12.49 years. Pairs of cases in which 

defendants received similar punishments comprised 32 percent of the sample (17 pairs) 

and the average length of sentence in this category was approximately 16 years. Finally, 

defendants who kiIled sexual intimates and received harsher sentences than the 

comparison group represent the remainder of the sample at 24 percent (13 pairs) with an 

average sentence length of 8.60 years. Those who killed sexual intirnates in this group 

were, on average, sentenced to 10.46 years while defendants in the comparison group 

averaged approxirnately 6.73 years. 

Within these three types of comparisons, various types of warranted and 

unwarranted punishments were noted (see Table 7.7). Each type will be discussed 

separately and one pair-wise comparison will be provided as an example. For each 

example, the two individual homicide narratives are presented first. This will be followed 

by a summary of the similarities and differences that were evident. 1 conclude with a brief 

summary of what each defendant was convicted of and what sentence length was 

imposed, indicating whether 1 perceived the treztment to be warranted based on the 

factors identified in the  case^.'^ The entire deep sample pair-wise comparisons are 

provided in Appendix A7 (p.362-410). In cornparhg the subsequent punishments of the 

46 matched pairs of cases, 1 concluded that slightly more tfian one-half of the sample (24 



Table 7.7. Pair-wise comparison of offense seriousness and warranted and unwarranted punishrnent 

Table 7.6. Type of comparisons in pair-wise anaiysis of crime seriousness and punishment in deep samplz 
data, Toronto, 1974-1996 

disparity for 46 matched pairs, sexual intimates (SI) and other relationship types, ~orontb, 1974-1 996. 
Pair-wise comparison of offense seriousness 

I 

4 

Type of Cornparison 

Same sentence received 

Sentence shorter for 
sexual intimates 

Sentence longer for 
sexual intimates 

Total 

Same sentence imposed 9 pair (60%) 1 pair (7%) 1 - 

# of Pairs 

17 

24 

13 

54 

Punishments 

% of Sample 

32 

44 

24 

100 

Same seriousness 

Sexual intimates, longer sentence 
Sexual intimates, shorter sentence 

1 Total (46 pairs) 1 15 pair (100%) 1 14 pair (100%) 1 17 pair (100%) 1 
" Eight pair were dropped because additional case information was not available in one or both cases, 

Unwarranted 
Same sentenced imposed 
Sexual intimates, longer sentence 
Sexual intirnates, shorter sentence 

- 

Mean sentence length (in years) 

SI less serious 

- 
- 

Total 

16.12 

10.35 

8.60 

SI more serious 

-- 
2 pair (13%) 
4 pair (27%) 

I 

- 
7 pair (5 1 %) 

Sexual intimates 

- 

8.21 

10.46 

5 pair (30%) 
- 

3 pair (2 1%) 
3 pair (2 1%) 

- 
-- 

Other 

- 

12-49 

6.73 

- 

5 pair (30%) 

7 pair (40%) 



pairs) had evidence of punishment disparîty that could not initiaily be explained. The 

remaining pairs received sentences that appeared to be warranted (22 pairs) based on the 

coded elements. 

' Wurranted ' punishment disparity? 

Similar offenses: similar ~unishments. With regard to warranted punishments, 1 

concluded that one-fifth of the sample (9 pairs) were convicted of the sarne crime and 

sentenced to the same penod of imprisonment and that the similarity in offense 

seriousness warranted such treatment. Among these pairs were those that included 

defendants who were convicted of kt-degree murder and sentenced to the mandatory 25 

years as well as defendants convicted of second-degree murder or manslaughter and 

sentenced to the same period of irnpnsonrnent. Pair #18 exemplifies this type of 

warranted' punishment. 

Pair #18: Michelle (cornmon-law partner) and Giang (stranger) 

Michelle. Michelle and her victim were romantically involved for about eight months 
before the kllling occurred. Both were intoxicated when an argument broke out and, at 
some point during the argument, the victïm ended up dangling over their balcony. 
Michelle's daughter tried to btervene at this stage, but was pushed away by the 
defendant who then shoved the victim over the edge of the balcony to his death. Michelle 
called the police, int'orrning them that the victim, who had a history of substance abuse, 
had comrnitted suicide. When suicide was ruled out as a possible cause of death, Michelle 
changed her story, attempting to pin the crime on her brother who had also witnessed the 
incident. The defendant's daughter and other witnesses finally revealed that it was the 
defendant who was responsible for the homicide. (Case 9526) 

Giang. The victim and the defendant had been at separate Karoke bars on the night of the 
killing. The defendant was celebrating her birthday with some fiiends. They decided to 
go to another bar and when they anived, the restaurant was quite busy and there was no 
seating available. The defendant approached the bar, removed the victim's grocery bags 
fkom one of the barstools and threw them on the floor. The victim became upset by this 
and an argument ensued that turned into a minor shoving match. Other patrons quickly 
separated them and the restaurant owner gave the victim another beer and suggested he 



go home after it was finished. The defendant and her tnends were asked to leave the 
victim alone because he had some mental problems. However, the defendant entered the 
kitchen area of the restaurant and when she returned, she showed a knife to one of the 
witnesses, saying she was going to stab the victim. When the victim left the restaurant at 
about 1 am., the defendant and her fiïends followed him outside and another 
confrontation developed that turned into a fist fight During the fight, the defendant 
produced the knife and stabbed the victim, who immediately collapsed to the groiind. The 
defendant hid the knife b e h d  a utility pole and it has never been recovered. The 
defendant and her fEends fled the scene. A bystander called the police and witnesses later 
identified the defendant. The defendant tumed herself into the police. Evidence later 
indicated that the victim was mentaily handicapped and ofien pestered people in bars 
after he had been drinking. Police indicated that the man's mental problems coupled with 
his alcohol consmption often gave people "the wrong impression." Others outside the 
tavern had witnessed the kilhg.  (Case 9629) 

Both Michelle, 40, and Giang, 27, were charged with second-degree murder, but 

pleaded guilty to manslaughter and were sentenced to five years. In both cases, the victim 

and defendant had been drinking to excess on the night of the killings. Furthemore, both 

victims may have been perceived as vulnerabie by the courts: the v i c b  in the first case 

had a history of substance abuse and the victim in the second case sufEered unidentified 

mental problems. Michelle and her victim were living together so their physical 

proximity was greater than Giang and her vicîim who had met on the night of the killing. 

In Michelle's case, one factor that may have been perceived as aggravating by the courts 

were her efforts to conceal her role in the victim's death. She first claimed, when 

questioned by the police, that it was a suicide. There were witnesses to the incident, 

including her daughter, but she had convinced them to corroborate her story. When that 

explmation was not accepted by the police, she laid the blame for the killing on her 

brother, who was one of the witnesses to the killing and, thus, present at the scene of the 

crime. 

In contrast, Giang tumed herself into the police which may or may not have been 

a mitigating factor in the courts' view since there were a nurnber of witnesses to the 



killing who had already identined her as the perpetrator. However, there was evidence of 

premeditation, or at the very l e s t  intent, in Giang's case. A witness testified that the 

defendant was heard saying that she was going to stab the victim just &er she retneved a 

Iuiife fiom the tavern's kitchen. Two other aggravating factors present in her case may 

have been her use of a weapon and the public nature of the killing. However, one 

potentid mitigating factor in her case was evidence of victirn participation. Witnesses 

indicated that the victim apparently suf5ered some unidentified mental problems and he 

often pestered people in bars after consuming a quantity of alcohol. Police indicated that 

the mental problems coupled with his drinking often gave people "the wrong 

impression." 

In conclusion, their ofIlenses appear to be similar based on the coded elernents. 

While there was no evidence of premeditation in Michelle's case, her efforts to cover up 

her role in the killing may have been perceived by the courts as an aggravating factor. 

Moreover, while there was evidence of victim participation in Giang's case, the 

defendant may never have corne into contact with the victim if she had not initially 

dumped his groceries ont0 the floor in the first place. 

Offense less serious: punishrnent less serious. Another 17 per cent (or 8 pairs) 

involved the more Ienient treatment of defendants who killed sexual intimates and 1 

concluded that these outcornes were also warranted as indicated by the following 

example: 

Pair #7: Christopher (girLfnend) and Gary (brief acquaintance) 

Christopher. The defendant cl-ed that he and the victim had been arguing about 
money in the days pnor to the incident. On the day of the killing, the couple continued to 



argue while drinking heaviiy with a mutual male fkiend. In the heat of anger and 
finistration during this long argument, Christopher stabbed the victim in the hem. He 
claimed that he had fallen asleep during the evening and when he awoke, their fiîend was 
trying to have sex with the victim. He said it was at this time that he stabbed her. The 
victim's blood alcohol level was five times the legal limit for driving when she was 
stabbed and Christopher, who had a history of substance abuse, was believed to be 
equally intoxicated. The fnend was a witness to the killing. (Case 883 1) 

Gary. The victim had been dRnking and uskg dmgs when she met the defendant who 
was also m g  in the same west-end tavem. They took a cab home to her apartment 
where the victim's boyfiiend later caught them in bed together. He tried to get Gary out 
of the victim's apartment, but she wanted him to stay so her boyniend tefi instead. Less 
than four hours later, she was killed in a fkenzied knife attack that left 56 wounds on her 
body. Her ri& breast had been cut off and her vaginal area split apart. Some of the 
injuries had been inflicted as she was dying; others after her death. Gary claimed that the 
victim became upset during the evening and swung a M e  at his throat. He grabbed her 
wnst and as he was twisting the knife away from himself, the blade plunged into her 
heart. He lost control of himself, then, because he knew that her death would get hirn into 
trouble with the police as he was on probation at the time. The victim's mother called the 
police when she discovered her daughter shortly after the killing. As the police were 
scouring the neighborhood, they spotted Gary on a Street nearby. He was with a woman 
who was attempting to pull away fiom him. Gary commented, "She was next, man. 
Thank god you guys got me.. . .got carried away." (Case 88 1 8) 

Christopher, 42, and Gary, 30, were charged with and convicted at trial of second- 

degree murder. Christopher, who killed his girlfkiend, was sentenced to the minimum 10 

years' imprisonment while Gary, who killed a bnef acquaintance, was sentenced to 20 

years. In both cases, the victim and the defendant had consumed large amounts of 

alcohol. The victim in the second case had also been using drugs. In both cases, weapons 

(Le. knives) were used to kill the victirns. However, with regard to differences in the 

characteristics of these two cases, Christopher had a history of substance abuse and his 

kiiling was interracial (Le. he was white and his victirn was an Aboriginal CanaBian). As 

discussed, his substance abuse may have been perceived by the courts as either a 

mitigating or aggravating factor. Regarding the ethnicity of Chnstopher's victim, 

research has shown that when victims are non-white, punishments for violent crime rnay 



be more lenient (see reviews Kleck, 1985; m e r  and Steffensmeier, 1993; Spohn, 

1994). In addition, Christopher did not use excessive violence to kill his victim. 

In contrast, Gary stabbed his victim, who was white, 56 times and then mutilated 

her. The court heard that some of the injuries were inflicted while the victim was dying 

and others were inflicted after her death. A fbriher aggravating factor may have been the 

fact that Gary was arrested while trying to attack another woman. At the t h e  of his 

apprehension, Gary made statements to the police that alluded to the victim's killing and 

indicated that they had just prevented him fkom killing again. Thus, despite the fact tkiat 

both cases involved the consumption of alcohol and appeared to be archetypes of hot- 

blooded violence, the extreme gratuitous violence inflicted by Gary on his victim 

increases the serïousness of his offense. Therefore, 1 concluded that the difference in 

punishrnent codd be accounted for by the b n t d  nature of Gary's killing. 

More serious offense: more serious punishment. Finally, there were a number of 

cases in which the crimes that involved sexual intimates appeared to be more serious than 

those killings that involved non-sexual relationships and the punishments reflected this. 

Eleven percent of the sample (5 p a h )  were judged to represent this type of punishment. 

For example: 

Pair #41: Kwai (spouse) and Nadia (iIlega.1 business relationship) 

Kwai. The defendant in this case had apparently become increasingly enraged over her 
husband's efforts to send her back to China and his demands for sex. On the day of the 
killing, Kwai claims she lost control of herself, exploding in anger, striking the victim 14 
times in the head with a meat cleaver. She then dressed the victirn's body, dragged it out 
into the backyard of their home and lefi it i n  the snow where it was discovered eight days 
later. Before manying, the couple had worked together at a factory in their native China. 
They continued to keep in touch through correspondence after the victim and his family 
moved to Canada. He returned to China to rnarry her in 1982 and she joined the family in 



Toronto. The marriage was never consummated, a fact that upset the husband and his 
parents. Kwai had allegedly been making inquiries about how to get a divorce, but found 
out that if she left her husband, her immigration status might be af5ected. She was later 
reported to have remarked to a fiiend that she would be better off if her husband was 
dead. Her husband apparently verged on borderline retardation. Kwai had previously 
been hospitalized for psychiatric problems. She continued to deny her role in the killing, 
fabricating other scenarios until physical evidence tied her to the victim7s death. (Case 
8510) 

Nadia. Both the victim and defendant were dmg dealers who, about one month pnor to 
the killing, had a dispute over the pnce of crack. During this incident, Nadia, who was 
unarmed, was slashed by the victim. On the day of the incident, Nadia lured the victim to 
a rooming house. When she found out he was on his way, she said in fiont of witnesses, 
"Now, it7s my hun" and took out a M e .  The victim arrived and was overheard 
apologizing to her for their previous dispute. Nadia attacked the victim, pllmging a knife 
into his heart. He died en route to the hospital. Witnesses indicated that Nadia had 
fiequently threatened to kill the victim to get even with him for disfiguring her. Evidence 
also showed that Nadia washed the knife in the kitchen sink &er killing the victim and 
got rid of it. Police later recovered the weapon in a garbage container behind the rooming 
house. Both Nadia and her victim had been drinking the night of the homicide and both 
had a history of substance abuse, primarily crack. (Case 9413) 

Kwai, 27, and Nadia, 18, were originally charged with first-degree murder, but 

pleaded guilty to rnanslaughter. Kwai was sentenced to 10 years while Nadia was 

sentenced to 2.5 years. There was evidence of premeditation in both cases (although this 

was not reflected in the conviction charges). While Kwai clairns that she lost control in an 

argument with her husband, she had earlier remarked to a fiend that she would be better 

off with her husband dead. Nadia, who had been slashed by the victim in a pnor incident, 

lured the victim to a roorning house that they both fiequented, for the purpose of a 

revenge stabbing. Both cases also involved the use of a bladed weapon. Kwai used a meat 

cleaver and Nadia used a knife. The courts may have inferred some degree of v i c h  

participation in both cases. In the k s t  case, the victixn's threats to send Kwai back to 

China were perceived as real by Kwai, who also believed it was in the victim's power to 



do so. In Nadia's case, while her killing was motivated by revenge, the victirn had 

attacked her first, albeit about a month prior to the lethal incident. 

A number of differences may explain the different sentences received by the 

defendants in these two cases. The first case involved excessive violence. Kwai sûuck 

her victim in the head 14 times with a meat cleaver. Nadia stabbed her victim once in the 

heart. Kwai also tried to conceal her crime by dressing the victim7s body, dragging it 

across the snow to the backyard and Ieaving it in the snow where it was discovered by 

accident eight days Iater. She dso initidly denied the killing, atîempting to blame it on 

others in the fstmily. A potentid mitigating factor in her case, however, involved her 

previous hospitdization for mrdentified psychiatrie problems. There were three potentid 

mitigating factors in Nadia's case. First, both she and her victim had been drinking and 

using crack at the time of the killing and both had substance abuse histories. The 

extensive role of substance use may have decreased Nadia's culpabiIity. Moreover, Nadia 

remained at the scene and confessed to the killing when the police arrived, making no 

efforts to conceal her role in the victim's death. Finally, Nadia was 18 years oId, thus, her 

youth rnay have acted to reduce her sentence. 

In concIusion, the excessive violence used by Kwai when she killed her victim 

and her efforts to conceal the kiIIing may account for the increased senousness of her 

offense. It may also bey however, that Nadia's age and the fact that both she and her 

victirn were crack-addicted drug dealers contributed to her more lenient sentence. With 

regard to the latter, it may be that courts perceived the environment within which Nadia 

and her defendant existed as inherently violent and, thus, this homicide was 'normal' 

given the location of the killing and the surrounding milieu (see Perspective #7) 



' Unwarranted ' punishment dispmiiy ? 

With regard to unwarranted disparities in punishment, the most common type in 

my sample occurred when a case was either similar in offense seriousness or more 

senous than the comparïson group, but received a shorter term of imprisonment. If the 

disparity in punishment did not appear warranted dong the relevant legal dimensions, 

then 1 concluded that unwarranted punishment disparity was evident . 

Offenses sirnilar or more severe: more lenient punishment. Of those 24 pairs that 1 

judged to exhibit unwarranted disparity, slightly more than one-third of the sample (35%) 

involved the more lenient treatrnent of defendants who killed sexual intimates whose 

crimes were similar to (4 pairs) or more serious than (12 pairs) cases that involved 

defendants who killed victims with whom they shared other types of relationships. For 

example: 

Pair #8: Patrick (ex-lover) and David (stranger) 

Patrick. The victim and defendant had broken up a few months prior to the killing, but 
Patrick owed the victim some money. They agreed to meet so he could repay the debt. 
The victim told her fnend about the pre-arranged meeting, indicating that she was afMd 
of Patrick and so was only going to open her car window so he could put the money 
through. Later that day, Patrick pulled up to a convenience store, shouting to the 
employees that he and the victim had both been stabbed by a stranger as they were sittkg 
in the car. The police were notified. Patrick had superficial stomach wounds that police 
indicate were self-inflicted to support his version of the attack. The victim had suffered 
three stab wounds, one of which struck her heart. As she lay dying in the hospital, she 
told a nurse that the defendant had stabbed hm. (Case 93 14) 

David. The defendant in this case stabbed the victim 14 tirnes in the laundry room of her 
apartment buiIding where the defendant's brother also lived. David had armed hirnself 
with a butcher knife in order to rob the coin-operated washing machines in the public 



laundry room. It was here that he encountered the victim. David had recently been 
released fiom pnson afler a 14-year sentence for attempted murder. B e  had mental 
problems and the judge had recommended that he undergo psychological treament while 
in prison, but he did not. He had received some outpatient treatment.] Physical evidence 
tied the defendant to the killing. (Case 8020) 

Patrick, 2 1, and David, 2'7, were both origindly charged with first-degree murder, 

but found guilty at trial of second-degree murder. Patrick was sentenced to the minimum 

sentence of 10 years whereas David received the maximum 25 years' imprisonrnent. Both 

defendants killed their victirns with weapons (i.e. knives) in semi-public locations. 

Patrick met his victim in a parking lot where he killed her in her car. David killed his 

victim in the laundry room of the victim's apartment building. 

There is clear evidence of premeditation in Patrick's case, however. He brought a 

knife to the scheduled meeting with the victim - a meeting about which the victim had 

expressed fear to her CO-workers. Patrick had allegedly been violent toward the victim in 

the past and she was afraid of him. After killing her, he stabbed himself in order to make 

the crime look like it was perpetrated by a stranger in an attempt to conceal his own role 

in her death. He did not count on the victim surviving long enough to identie him as her 

killer. David did use excessive violence to kill his victim, stabbing her 14 times with a 

butcher knife. However, while he intended to rob the coin-operated machines, it 

apparently was not his intention to kill the victim; rather it appears she was in the wrong 

place at the wrong time. Thus, the degree of premeditation is not as  strong in David's 

case. Further, the court recognized that he had psychiatric problems for which he needed 

treatment, but due to the severity of his sentence, it doesn't appear that this acted as a 

rnitigating factor. In conclusion, despite David's pnor conviction for attempted murder, 

Patrick's sentence appears lenient in cornparison. 



Offense less senous: more severe punishment. Finally, contrary to the common 

assumption that punishment disparity in cases of criminal violence by type of victïm- 

defendant relationship generally involves the more lenient treatment of defendants who 

kill sexual intimates, my analysis found that about 17 per cent of the sample (or 8 pairs) 

involved more severe sentences for the defendants who killed sexual intimates and that 

diis punishmsnt disparïty could not be accounted for by the coded elements. For example: 

Pair #43: Gregory (girlfiend) and James (brief acquainttance) 

Gregory. The victim and defendant met in a hotel where they both went to watch the 
Grey Cup game on television. Gregory and the victim quickly developed a close 
relationship and, for six days that they were knew each other, they spent ail their fiee 
moments together. The victim had comrnented to a friend, "This is the man 1 will many." 
On the day before the killing, they went to a tavern for drinks and then retumed to the 
Gregory's apartment. He went to sleep, but the victun begged hirn to wake up and keep 
her Company. An argument broke out about mariage and continued on and off for about 
two hours. At one point, the defendant put his hands around the victim's neck and 
squeezed until she was dead. He stulted her into a sleeping bag, head first, and laid down 
beside her to sleep. He rose a few hours after, shaved, packed his clothes, took her car 
keys and moved his own car across the Street to the parking lot of a doughnut shop where 
he stopped for coffee. He left a note for his parents and a note on the dead woman's body 
and fled town. Neiiier note explicitly identified him as the killer. He tumed up in 
Winnipeg where he eventually tumed himselfinto the police. (Case 8553) 

James. According to the defendant, the victirn in this case was a prostitute who had 
agreed to have consensual sex with him. Their 'sex act' took place in a city park. 
Following this, James apparently strangled and beat the victim to death d e r  she said 
something that angered him. He was arrested afeer forensic evidence linked him to the 
victirn's body. He confessed to the crime at that time. Both James and the victim had 
been drinking and using drugs at the tirne of the incident. (Case 921 1) 

Gregory, 23, and James, 23, were both initially charged with fist-degree murder, 

but plead guilty to second-degree murder. Gregory was sentenced to 20 years, 10 years 

above the minimum, while James received a 13-year sentence. There were few 

similarities in these two violent incidents with the exception that both lethal acts appeared 

to erupt out of quarrels and both victims were strangled. In the first case, Gregory and his 



victim argued over marriage while James and his v i c b  argued after she said something 

that angered him. i%le Gregory initially fled the scene after the killing, he later turned 

himself in to the police and this may have acted as a mitigating factor. In contrast, James 

did not confess to the killing until forensic evidence led to his arrest. Both James and his 

v i c h  were drinking and using drugs at the thne of the killing (in contrast to the fust 

case), however, two aggravating factors were unique to lus crime. First, James used 

excessive violence (Le. multiple methods) to kill his victim. He strangled and beat her to 

death. Second his crime took place in a public location i.e. a city park. 

I judged James' crime to be more serious because of the excessive violence and 

public nature of the killing. One potential explanation for his more lenient treatment, 

however, may be related to the fact that his victim was a prostitute while Gregory's 

victim was professionally employed. However, despite the potential effect of the victims' 

perceived 'respectability', 1 concluded that based on the relative seriousness of both 

crimes, the longer sentence in Gregory's case could not be accounted for. 

7.7. Conclusion 

In this chapter, 1 set out to determine whether defendants who killed sexual 

intimates and defendants who killed victims with whom they shared other types of 

relationships were treated in a simiIar fashion by criminal justice officiais for similar 

crimes. My analysis found that, of those cases that shared the same statutory charges and 

convictions, one-third (or 15 pairs) were comparable in offense seriousness (see Table 

7.7). Of these, 60% (9 pair) received the same sentence. The remaining 40% (6 pair) 

received diEerent punishments that could not be accounted for in the pair-wise 



comparison. Another 30% of the deep sample (14 pairs) involved cases in which the 

defendants and victims who shared non-sexual relationships were judged in my andysis 

to be more serious than those cases that uivolved sexual intimates. Of these, 57 percent 

(or 8 pair) received punishrnents that reflected the clifference in offense seriousness. 

Punishment disparïty could not be accounted for in the remaining 63% (or 6 pair). 

Finally, the largest group of cases - 34 percent or 17 pairs - involved killings of 

sexual intimates that were more serious in nature than the cases that involved non-sexual 

victim-defendant relationships. In contrat to the previous two comparisons, however, 

only 30 percent of these cases received punishments that reflected the merence in 

offense seriousness (compared to 60% and 57% in the above two comparisons). That is, 

out of the 27 pairs of cases in which the intimate partner killing were more serious, 1 

concluded that five pairs of cases received punishrnents that could be explained. In the 

remaining 70 per cent (or 12 pair), the defendants who killed sexual intimates received 

more lenient sentences despite the greater apparent seriousness of their offense. These 

disparities in punishment could not be explained in my andysis. 

As discussed above, the role played by the coded elements may not be consistent 

across cases and, therefore, some uncertainty remains as to offense comparability. 

However, consistent with what Daly (1 994) found regarding gender differences in 

sentencing, my analysis demonstrates that, at the very least, controls for offense severity 

in traditional, quantitative disparity research (using statutory charges and convictions) do 

not appear to eEectiveiy controi for variations arnong violent offenses. In the next 

chapter, 1 examine sentencing transcripts to detennine if judicial punishment rationales 

differ by type of victirn-defendant relationship; to identie the factors that increased the 



minimum punishment for defendants who killed sexual intimates and those who killed 

victims they shared other relationships with; and, hally,  to examine ifYhow judges tdk 

about relationships or 'intirnacy' in their decisions. In particular, I will focus on how 

sexual intimacy is constmcted or discussed in judicial remarks at sentencing. This is 

important area for exploration because my pair-Wise analysis demonstrated that 

unexplained punishment disparity was most common among pairs of cases in which the 

killing of a sexual inlnate was more serious than cases that involved a non-sexual 

victim-defendant relationship. That is, despite the greater serioumess of their offenses, 

defendants who killed intimate partners received more lenient sentences in ~ h e  majority 

of cases. 

1 Information for deep sarnple cases was first collected fkom police investigation files, as was information 
on al1 cases in the wide sample. These data were supplemented and cross-checked with information fi-om 
Coroner's records, Crown Attorney files, National Parole Board documents, judicial sentencing rernarks 
and, finally, from al1 newspaper articles related to a particular case and the trial of the alleged offender 
accessed through a CD-ROM electronic media database. 



' Although there is no discretion when handïng out sentences for fim-degree murder convictions, these 
cases are included in the deep sample because it is informative to see what types of homicides result in 
first-degree murder convictions and if this varies by type of victim-defendant relationship. 

' Other reiationships included family members (not including spouses), fnends, acquaintances and 
strangers. For each pair, the specific category of the 'other' victim-offender relationship is specified. 

' Research has s h o w  that homicide cases between sexual intimates predominantly involve one victim and 
one defendant (e-g. Silverman and Kennedy, 1993). 

Ali cases were heard in adult criminal court. 

6 Defendant ages were considered similar if hiey fell within simiIar age categories, The following 
categories were used as guidelines: up to and including 25 years, 26-45 years, 46-59 years and 60+ (see 
also Steffensmeier et al.? 1998)- In the fist category (25 and under), al1 defendants' cases were heard in 
adult court 

7 1 ensured that victim ages were also similar even though it was not one 0.f the original cnteria identified in 
the selection process. Because one case in each pair always involved sexual intimates, there were no 
victims under age 17 and no defendants under the age of 16 years in the deep sample. Victirn age categories 
were similar to those used for defendants. 

8 It may be argued that 'near matches7 are not that simiIar if they differ on two of the h e  factors (age, 
prior record and year), however, for the purpose of preiiminary assessment, these cases were also incIuded 
in the deep sample. Differences between the pairs of cases are discussed in the pair-wise comparison. 

9 Many American states, however, appear to be moving away fiom the use of planning and deliberation as  a 
cnterion for capital murder in favour of factors that describe the means or type of killing, rather than the 
mental state of the accused (Grant et al., 1998; see also Givelber, 1994). 

'O The difficulty arises in applying definitions to particular situations (see discussion in Grant et al., 1998). 

I I  The irnplied meaning of these terms can be and has been questioned. For example, for a discussion of the 
deatb penalty, the Iaw of homicide and the grading of 'hot-blooded' and 'cold-blooded7 violence, see 
Rapaport (1991, 1994). 

" Provocation is a controversial defence because it is based on the '?reasonableness" of an "ordinary 
person." For a more detailed discussion of the issues around provocation as a defence to murder, see 
Horder (1992) and Cote (199 1). 

l 5 There are problems in determining whether or not there was victim participation because the victim is 
dead and, thus, the account of what happened cornes from the defendant only unIess witnesses were at the 
scene. To increase the accuracy of this measure, victim participation is not coded as evident unless 
someone other than the defendant verified the information or it was confirmed some way by corroborating 
evidence. 

14 Grant et al. (1988) argue that this area of law is totally judge-made as criminal law has traditionally haci 
mixed reactions to the presence of a1cohoI andlor drugs in a crime and this ambivalence is well- 
documented in the law of homicide. One distinction that has to be made is whether intoxication was 
voluntary or involuntary. The Iatter refers to those defendants who unknowingly consumed alcohoVdrugs 
whereas the former refers to a defendant who knowingly consumed one andor the other of these 
substances. 



15 This defence has historicalIy been referred to as the 'insanity' defence in Canada and has Ied to a verdict 
of 'not guilty by reason of insanity (NGRI). The Iaw was amended in 1992 and now refers to 'mental 
disorder' and a verdict of 'not crirninally responsible on account of mental disorder.' 

16 The role of remorse is a dificult issue in cases where the accused denies hisher guiIt even afier 
conviction as an assertion of innocence may be taken as a demonstration of a lack of remorse and could 
result in a higher sentence. 

17 One possible interpretation for the greater proportion of manslaughter convictions in cases where 
children witnessed the killing is that these cases were Iikely unplanned or spontaneous Le. the defendant 
would not have intended to have the chiIdren witness the violence. 

l8 These criteria may also be usehl in cornparing seriousness of other serious violent crime. 

19 Severai pairs had to be deleted from the deep sarnple data set because additional information was not 
available for one or both cases in the matched pair and crime narratives were incomplete as a result. The 
foIlowing pairs were deleted: 20,21,22,32,33,39,44, and 54. 



Chapter Eight 

Justifyïng: Punishments 

8.1. Introduction 

So far my analysis has found evidence that sentences handed down in cases of 

homicide appear to Vary by the nature of the relationships between defendants and their 

victims. Recall that in the wide sample analyses, 1 demonstrated that those in intimate 

relationships and, in particular, sexual intimates received more lenient beatment at earlier 

stages of the criminal process. This earlier lenience, in turn, influenced decisions at some 

of the later stages of the crirrhal process. For example, 1 found that defendants who 

killed sexual intimates were treated leniently at the charging stage and with regard to 

mode of conviction; in tum, their more lenient treatment at the latter stage resuIted in a 

greater likelihood of conviction. 

In the Iast chapter, 1 began to examine the comparability of offenses by using the 

deep sample of cases for which more detailed information was available. After 

comparing the relative seriousness of offenses in each pair, 1 determined whether 

'sirni1ary or 'different' sentences could be accounted for using the coded elements 

identified. 1 concluded that systematic disparity in sentencing did occur in the expected 

direction (Le. more lenient treatment of sexual intimates) when cases were matched 

according to relevant legal criteria and when the context of the killing was taken into 

account. 

In this chapter, 1 examine the content of judicial remarks at sentencing for (1) 

themes that may be unique to cases of intirnate partner homicide, and (2) themes that rnay 

be unique to homicide cases that involved victirns and defendants who shared non-sexual 



relationships. For example, is the type of victim-defendant relationship associated with 

particular judicial concerns?' As discussed in the last chapter, little evidence exists as to 

the role played by various factors in judicid assessments of offense senousness and, 

consequently, how these assessments relate to the ultimate dispositions imposed. This 

analysis may help explain why some defendants who killed sexual intimates appeared to 

be treated more leniently than defendants who killed other types of victims. This portion 

of my study is meant to be exploratory only, providing groundwork for future research on 

how theories of criminal justice are articulated in everyday criminal proceedings. 

8.2. Setîing the sentencing stage 

Sentencing normally occurs four to six weeks d e r  a defendant has entered a 

guilty plea or been found guilty at trial. The process is formal and orderly. The prosecutor 

generally speaks first: he or she describes the offense, indicating whether there is an 

agreed upon recommendation for sentencingS2 Aggravakg factors related to the 

defendant or the crime are usually emphasized during the prosecution's swnmary. M e r  

the prosecutor speaks, the defense attorney then makes a presentation, ofien highlightïng 

the defendant's positive qualities or mitigating circumstances surrounding hîs or her 

crime. The presiding judge then asks the defendant if hekhe has anything to Say. Finally, 

before announcing the sentence, the judge discusses the case and the considerations that 

he or she has taken into account in the decision. 

Sentencing hearings c m  be swift, sometimes not more than five minutes 

(especially if the conviction is first-degree murder), or they can last more than 30 

minutes. The arnount of information, then, that is provided by a sentencing trançcnpt 



varies, often depending on the verbosiq of particular judges and whether or not they are 

just-g a period of imprisonment that exceeds the minimum stipulated by legislation. 

As discussed in Chapter 3, there are two types of judicial discretion in the sentencing of 

defendants who have been convicted i>f culpable homicide. The first relates to second- 

degree murder convictions. For this type of conviction, an automatic life sentence is 

rnandatory. However, the length of the parole ineligibility period can range fi0111 10 to 25 

years at the discretion of the presiding judge. While it is often the case that the minimum 

will be irnposed, there are situations in which the minimum will be increased, usualIy in 

response to some aggravating factors that surrounded the killing. As a result, a judge who 

imposes the minimum sentence of 10 years as stipulated by legislation may take less time 

to explain hisher decision than a judge that is imposing a period of irnprisonment that 

exceeds the minimum.' The second type of judicial discretion occurs in cases in which 

defendants have been convicted of manslaughter for which sentences can be as severe as 

life imprisonment. There is no minimm period of parole ineligibility, thus, the period of 

irnprisonment can range fiom a suspended sentence to 25 years. Sentencing transcripts in 

these cases will also Vary in length, depending on how severe or lenient the particular 

sentence. 

Variations in the length of sentencing hearings and the subsequent content of 

judicial remarks places constraints on this analysis. It was my original intention to do a 

pair-wise comparative analysis of the matched pairs in the deep sarnple after identiQing 

the themes that ernerged in cases involving sexual intimates and those involving victims 

and defendants who shared non-sexuai relationships. However, difficulties arose in 

accessing sentencing transcripts and only 16 judicial decisions were ~b ta ined .~  Thus, a 



pair-Wise cornparison was not possible and, as a result, this chapter will focus on 

ident img themes that emerge in judicial remarks for each of the relatiomhip types. 

Given the small number of cases available for analysis, I emphasize that this portion of 

my study must be viewed as exploratory and any conclusions tentative. It cm7 however, 

lay some initial groundwork for future research in this area. 

A fürther caveat to this portion of the study is that sentencing remarks only reveal 

one component of the factors judges consider at the t h e  of sentencing. Undoubtedly, 

there are other contributing factors that the current study could not identfi due to 

methodological limitations andor small sample size. For example, research has shown 

that the attractiveness of a defendant may lead to more Ienient sentencing in some 

circurnstances (Gray and Ashrnore, 1976; Leventhal and Krate, 1977; Stewart, 1980; 

Diamond and HerhoZd, 198 1). However, the effect of this and other subjective factors are 

not discemible in this study. Therefore, among an indefinite number of variables that rnay 

play a role in sentencing, this study examines the factors thao are emphasized by judges in 

their sentencing decisions. 

Below, 1 describe the various philosophies of punishment and the practical 

concerns that are considered by the courts. In the next section, 1 wiIl analyze the conte~t  

of the 16 judicial decisions with two objectives in mind. First, I want to determine if 

different sentencing philosophies are highlighted by judges depending on the type of 

victirn-defendant relationship. Second, 1 want to identiQ what factors appear to result in 

an increase in the statutory minimum in cases where defendants are convicted of second- 

degree murder and if these factors are similar across relationship types. 



8.3. Rationales for Punishment 

There are different views on the purposes of criminal punishment and what it 

shodd accomplish. Some people believe that our system of punishments, as embodied in 

criminal law and justice, should deter criminal offenders and the general public fkom 

cornmitting crimes by increasing the threat of criminal punishment. Others argue that 

punishments should instead be tailored to the reformative or rehabilitative needs of 

offenders, thereby reducing the likelihood that they will re-offend. Still others are less 

concemed about protecting society or reforming offènders. Rather they beli, -ve OUT 

systems of punishment should be primarily concemed with the protection of society fiom 

crime or criminals through the incapacitation of criminal offenders for long penods. 

Finally, there are those who seek only a retributive system of punishrnent that irflicts 

pain on those who commit crimes cornmensurate with the seriousness of the crimes they 

committed. These four views represent the existing rationales for punishment: deterrence, 

rehabilitation, incapacitation, retributioddesert. 1 describe each of these briefly below. 

Deterrence 

Deterrence is one of several punishment rationales that emphasize the 

preventative consequences of sentences. Proponents of deterrence believe the way to 

achieve crime prevention is through threats and f e z  of punishments. There are two types 

of deterrence. General deterrence is the symbolic effect of punishment that causes people 

to desist fiom offences when they see others being punished. Specific deterrence is the 

effect of punishment on the offender achieved through hisher actual experience of 



punishment. As discussed in Chapter 2, there is some research that suggests certain types 

of crimes andor criminals are more susceptible to deterrent strategies than others 

(Chambliss, 1984). For example, general and specinc deterrence is perceived to be more 

effective for planned or professional crimes andor criminals rather than impulsive crimes 

andor cnrninals (Le. crimes of passion). Underlying the effectiveness of general 

deterrence, however, is the assumption that there is sufficient publicity of criminal 

sanctions to influence the subjective perceptions of people likely to commit particular 

crimes. Research is contradictory, however, on the extent of deterrent effects of criminal 

sanctions. Despite this, deterrence continues to be one of the primary rationales for 

punishment (Chambliss, 1984). 

Rehab ilitation 

Like deterrence, the aim of rehabilitation is also the prevention of crime. 

Proponents of rehabilitation as a rationale for punishment usually support a range of 

sentences and various types of facilities designed to offer a host of keatment programs. 

Proponents of rehabilitation emphasize not the gravity of the offense, but the needs of the 

offender as the primary concern for legal decision-makers. Sanctions that adhere to the 

importance of rehabilitation may involve programs that seek to modie the attitudes 

andor behavior of offenders. Other sanctions may include the provision of education or 

life skills that will enable offenders to fmd occupations so that they do not feel the need 

to resort to crime. As such, this approach locates the causes of crime andor crirninality in 

individual maladjustment or in social conditioning. Thus, in contrast to proponents of the 



deterrence rationale who believe that criminds are rational and calculating, supporters of 

the rehabilitative approach see criminals as needing help and support. 

Incapacitation 

A third rationale for punishment emphasizes incapacitation. Proponents of this 

approach believe that, in order to deal with offenders in such a way zs to make them 

incapable of offending for substantial periods of üme, they have to be removed fiom the 

general population. The generd aim of this punishment rationale is protection of the 

public and its particular focus is often those criminals classified as 'dangerous offenders', 

'career criminals,' recidivists or persistent offenders. The underlying rationale is that 

these types of offenders, if released into the comunity, pose risks to potential victims 

that are so greût as to justiQ detainment in institutions for longer periods of time than 

other types of offenders- One justification inherent to this rationde is that crime will 

decrease during the penod that hi&-nsk offenders are incarcerated, achieving a reduction 

in the level of crime, 

Retribution 

Proponents of this punishment rationale believe that punishment should be a form 

of social retaliation against the offender for his or her crime (Vago, 1988). Those who 

justiQ punishment through retributive principles believe that punishment is 'just' because 

the individual who receives it is morally culpable or deserving of the punishment. This 

rationale for punishment then is in direct contrast to views that justie punishrnent of pst  

offenses by the greater good of preventing future offenses. It also contrasts sharply with 



rehabilitative views, according to which punishment is justified by the reforming good it 

does the criminal. 

A number of mixed theories of punishment have also been advanced and 

normative debates about punishment are often cast in dichotomous te=: the punishment 

of past crimes (e-g. retribution) or prevention of fiiture crimes (e-g. deterrence); 

punishment (e.g. incapacitation) versus treatment (e.g. rehabilitation) (see Daly, 1994 for 

a more detailed discussion). Furthemore, sentencing practices may often reflect these 

dichotomies as judges attempt to balance a variety of goais. How this balancing is 

accomplished by criminai justice oficials in the routine processing of crime is not well 

known. Research on sentencing, however, has identified the following prïnciples or 'focal 

concems' that are emphasized by criminal justice decision-makers: degree of harm, 

offender culpabiiity or blarneworthiness, public protection, practical constraints of the 

system and possible consequences of decisions (Steffeinsmeier et ai., 1993, 1998; 

Wheeler et al., 1988).' 

First, harm refers to the physical andor social injury caused by the offense. Next, 

defendant blameworthiness or culpabili~ generally links the offense to the defendant's 

biography or circumstances surrounding the crime. For example, if the defendant has a 

prior criminal record, this factor often increases hisher blameworthiness. Ll contrast, if 

he/she suffired prior victimization at the hands of others, this may mitigate the 

defendant's perceived blameworthiness. With regard to circumstances surrounding the 

crime, if the defendant was reacting to violence by the victim, his or her culpability will 

decrease in proportion to the threat posed by the victim. Third, the principle ofpublic 



protection typically focuses on the need to incapacitate the defendant or to deter future 

offenses and offenders. More specifically, the concem is with predicting fùture 

dangerousness of offenders andior calculating the risk of recidivism. 

Fourth, the practical constraints of the criminal justice system are both 

organizational and individual in nature. With regard to organizational concems, for 

example, criminal justice officiais may be concemed with ensuring the stable flow of 

cases, maintaining working relationships among courtroom actors and beuig sensitive to 

local, provincial and federal correctional crowding and resources issues. Examples of 

practical constraints for the individual may include disruption of family ties and/or the 

defendant's ability to 'do t h e '  as a result of health. Finally, consepences, as defined by 

Wheeler et al. (1988), refers to a concern with a combination of some of the above 

principles. For exarnple, it may refer to judicial concerns that the appropriate message is 

sent to others regarding the serious nature of particular crimes and the need for 

punishment (general deterrence) while, at the same time, keeping in mind the social costs 

to farnily members and the comrnunity if particular individu& are incarcerated. 

1 turn now to the analysis of the sentencing transcripts. 1 begin with the cases that 

invoived sexual intimates and then turn to those that involved defendants who killed 

victims with whom they shared other types of relationships- 

8.6. Justifjhg the Punishment of Sexual Intimates 

Transcripts of sentencing rernarks were obtained for 11 cases in which the 

defendant killed an intimate partner. 1 describe the content of the judicial decision to: (1) 

identifi what rationales of punishrnent are implicitly or explicitly stated; (2) identie what 



factors result in increases in severity of a sentence (generally beyond the statutory 

minimum); and, where possible (3) discuss if and how judges talk about the relationship 

between defendants and their victims. 

Case 8032 - Oliver 

Crime narrative. The victirn and defendant were arguing when Oliver slashed the 
victim's throat, then stabbed her 26 times and sexudy assaulted her. Police were called 
by neighbors who reported that there was a domestic dispute occurring at the victirn's 
address where she lived with lier mother. The victim was found lying on the kitchen floor 
with stab wounds to the neck. The defendant bad assaulted the victim in the past, but 
charges related to these incidents were withdrawn. However, there had been police 
involvement on several occasions and, as a result, the defendant was under a court order 
to stay away from the victim at the time she was kîlled. It is suspected that Oliver killed 
his victim because she was intendhg to break off their relationship. It is alleged that the 
defendant threatening the victim because she was moving ont0 a higher paying job after 
graduating from George Brown College. (Case 8032) 

Oliver, who killed his girlfiend, was convicted of second-degree murder at trial 

and sentenced to the statutory minimum sentence of 10 years by Justice O'Leary. Before 

sentencing, the prosecution requested that the court increase the minimum sentence, 

however, the judge decided after "anxious consideration" that an increase was not 

appropriate in light of the circumstances. Further, Justice O'Leary noted that he did not 

want to tie the hands of the parole board in the event that board mernbers felt the 

defendant could be released after the minimum was served. The judge made no 

references to the victim nor the relationship the defendant shared with her other than to 

note that the defendant "pretended to be shocked on learning of the death of the girl he 

was living with." The victirn in this case was trying to end the relationship with the 

defendant and police identified this fact as the motive for the killing. 



In sentencing the defendant, Justice 07Leary did not explicitly emphasize any 

sentencing philosophies or rationaies for punishment. However, his emphasis on the 

spontaneous nature of the killing and the defendant's lack of psychiatric problems 

suggest that deterrence and public protection were his primary concerns in sentencing. 

The perceived spontaneous nature of the homicide and the defendant's lack of mental 

illness appeared to work in Oliver's favor as shown in the following statement by Justice 

"There is no suggestion fiom the evidence that the murder of which the accused 
has been convicted was anythuig but a spur of the moment killing resulting Eom 
some angry disagreement between himseif and the deceased. It may well be that 
the a n p r  had been building up in the accused for a considerable period of time 
and that the fidi extent of it may be illustrated by the fact he inflicted 26 stab 
wounds on the deceased. Nevertheless, there is no suggestion that the accused 
suffers frorn any psychiatric problems that makes him prone to anger or Iikely to 
repeat such violence against someone else." 

It appears, then, that the number of stab wounds signifies the strength of emotion 

(Le. anger) felt by the defendant and, thus, appears to mitigate his culpability. 

Furthemore, with regard to his potentid future danger to the public, the judge does not 

mention that Oliver assaulted the victim in the past and that there had been police 

involvement on a nurnber of occasions (charges had been withdrawn). Neither was it 

noted in his sentencing remarks that Oliver was under a c o u  order to stay away from the 

victim at the time she was killed and that the victim had been sexually assaulted by the 

de fendant. 

With regard to aggravating factors, Justice OYLeary noted that his greatest 

concern related to the conduct of the defendant following the killing. 



"Within a few moments of killing the deceased, the accused walked away from 
the house where he had killed her with a straight face and nonchalantly, as though 
nothing had happened. Within approximately 40 minutes, and then for some eight 
hours thereafter, he was laughing and joking with fiiends playing dominoes, 
lounging in the park, and acting as though nothing musual had happened. He put 
on an act for his fiiends and the police some eight to ten hours after the killing, 
pretending to be shocked on Ieaniing of the death of the girl he was living with. 
Such conduct does indicate callousness and lack of remorse, at least during the 
period following the death- But in the absence of some psychiatrie evidence to 
support it, 1 cannot conclude that the killing was therefore more cold-blooded or 
that the accused is more likely to repeat an act of violence, or indeed, that he did 
not eventually have true remorse. Much of his conduct following the killing was 
undoubtedly to avoid detection as the murderer and 1 do not feel that for that 
reason alone 1 should increase the penod of ineligibility for parole. 

After stating what he perceives to be a potential aggravating factor, Justice O'Leary 

proceeds to diminish its importance by explaining that what looked like callous conduct 

on the part of the defendant may have actually stemmed frorn the defendant's attempts to 

avoid detection and this does not mean the defendant felt no remorse. 

Case 9013 - Aldwyn 

Crime narrative. The victim and defendant had been going out for about one year. 
Before her death, however, the victirn had been trying to break off their relationship. On 
the day of the killing upon finishing work, Aldwyn arrived at the victim's apartrnent. He 
had heard she had been seen with another man a few days earlier. The victim was not yet 
home. Whîle waiting, Aldwyn ingested a quantity of sleeping pills in an atternpt to try to 
calm down. M e r  taking the pills, his girlfiend walked in. He claims he wanted to leave 
at that point, but the victim persisted in having him stay because she wanted to discuss 
the situation. Their discussion turned into a heated argument at whicti t h e  Aldwyn 
claims the victim picked up a knife and began waving it around. Police believe, however, 
that it was Aldwyn who grabbed the knife fiom a nearby table, stabbing the victim 62 
times. A neighbor broke into the victim's Bat when he heard screaming and found the 
victim kneeling on the floor covered in blood with the defendant standing over her. 
Aldwyn had wounds that he claims the victim caused; this claim was chailenged in court. 
(Case 90 13) 

Aldwyn was found guilty at trial of second-degree murder and sentenced by 

Justice Watt to 12 years, two years more than that stipulated by the statutory 1 0-year 



minimum. Nine juron recomrnended that the defendant be granted parole eligibility d e r  

serving 10 years. The remaining three jurors suggested that 15 years was an appropriate 

term of irnprisonment for the defendant. In sentencing the defendant, Justice Waîî noted 

that it was not the purpose of sentencing to exact revenge upon the accused, but simply to 

make it plain that recourse to violence was not the manner in which to deal with an 

unhappy relationship. Thus, deterrence appears to be the rationale for punishment, 

although it is not clear whether specific or general deterrence is emphasized. 

With regard to mitigating factors, Justice Watt noted that Aldwyn, now 2 1, was 

19 years old when the killing occurred and while not explicitly stated, the defendant's 

youth appears to be a mitigating factor. It was also noted that Aldwyn was both a student 

and an employee at a local restaurant. Further, Justice Watt acknowledged that the 

defendant had been estranged fiom his family at various times in his life. Justice Watt 

stated: 

"There can be little doubt that the accused has been several times dislocated £kom 
his family and geographical origins during the course of his comparatively brief 
Me. He has endeavoured, as best he could, to continue the pursuit of an education 
although less equipped than some to do so." 

Et was rnentioned that the defendant had no previous convictions and that he had been 

diagnosed with a passive-dependent personality. Justice Watt stated: 

"He was anxiously dependent upon his relationship with the deceased. There is no 
doubt that his severance fiom that relationship appeared to him as a persond 
disaster. He Iacked the mechanisms to cope with any such situation. He has no 
psychopatàology, however, which renders hïm any ongoing danger to sociev at 
large.. . .." 

On the other hand, Justice Watt noted that his personality disorder did mean that 

he presented "some risk in the event of duplication of the present circumstances.. -1 Mly 

accept that it was the first tirne that the accused was confionted with such a state of 



rejection. His reaction does not auger well in the event that he becomes similarly 

circumstanced in the future." In other words, the defendant did not pose a general risk to 

society at large, but w i t h  the context of an intimate relationship, he could pose a future 

risk to others ifthey attempted to end that relationship or reject the defendant. Thus, it 

appears the role of the defendant's personality disorder may have acted as an aggravating, 

rather than a mitigating factor, in his sentencing and that specific rather than general 

deterrence appears to be a greater concem. 

A M e r  aggravating factor in this case stemmed fiom the brutal nature of the 

killing. The defendant inflicted "not fewer than 62 stab wounds" on the unarmed victim 

(Le. excessive violence was noted). Justice Watt also emphasized that the defendant 

attempted "90 reconstruct the scene in order to cast himself in a more favorable light." 

This included pretending to be unconscious when the emergency team arrived at the 

scene after self-inflicting a superficial wound, and claiming that his act was self-defense. 

"It was a ruse to deflect blame and cast himself in a somewhat preferred light." 

The nature of the relationship appears to underlie Justice Watt's justification for 

increasing the 10-year minimum sentence to 12 years and here general deterrence appears 

to be the concern. Referring to the relationship between Aldwyn and his victim, Justice 

Watt stated: 

"It [the killing] involved a domestic relationship in the sense of one of emotional 
dependency. It was precipitated by one partner, the deceased, terminating the 
relationship, as she had every right to do. It resulted fiom the inability, at least 
unwiilingness of the other to accept such a severance. It is a type of violence that simply 
cannot be tolerated.. ..It [the sentence] will, however, make it plain that recouse to 
violence is not the manner in which to deal with an unhappy relationship." 

Case 911 7- John 



Crime narrative. This couple had apparently been arguing which was not unusual for 
them, according to the defendant. At some point during the quarrel, John lost control 
because the victim "kept bugging me." He had been drhkhg at the tirne of the killing. At 
the end of the beating, the victim had suffered massive brain damage, her nose had been 
broken, some of her hair had been pulled £tom her head, a rib was cmcked and there was 
interna1 bleeding caused by a heavy blow. Circumstantial evidence also indicated that the 
victirn had been sexually assaulted. John had a history of violence toward the victim and, 
on at Ieast one occasion, the victirn has been hospitalized as a result of one of these 
incidents. The victim had a peace bond against John at the time of her death and he had 
previously attended a batterers' group therapy program. He had been treated on an 
outpatient ba i s  for psychiatric problems including anger management, but had refûsed 
m e r  treatrnent. (Case 9 1 1 7) 

John, who killed his cornmon-law partner, was convicted at triai of second-degree 

murder and sentenced by Justice McRae to 13 years, three years above the statutory 

minimum required by law. Two jurors had recommended that John serve at least 15 years 

and the remahhg IO jurors made no recommendation. Wiîh regard to the increase in 

sentence, Justice McRae stated: 

". . -1 am satisfied that this is one of those occasions where the accused's previous 
conduct, the abhorrent nature of this offence, the need to protect other members of the 
public who may corne in contact with this man, public deterrence to other people, 
persona1 deterrence to the accused, and the need to  denounce the crime requires that the 
period of eligibility for parole be increased." 

Thus, deterrence, protection of the public and denunciation of this type of crime were 

emphasized as rationales for punishment. This case, then, seems to represent one of the 

'rnixed bags' of punishment or 'hybrids' (see Daly, 1994) with more than one rationale 

underlying the justification for sentence. Deterrence is subsumed under the umbrella of 

public protection, and denunciation is related to general deterrence. Justice McRae 

highlights each of these concerns as separate goals and aiso appears to implicitly have 

incapacitation as a goal as well. Justice McRae notes: 

"The accused is not psychotic; that is, he is in touch, fully in touch, with reality. 
He has behavional problems, an antisocial personality, which is virtually an untreatable 



syndrome. On the positive side, he wiII, in any event, be over fi@ years of age before he 
will be even allowed to apply for parole, and no matter what sentence 1 impose, he will 
either be in @son or on parole for the rest of his life." 

With regard to mitigating factors, the only variable mentioned by Justice McRae 

was the amount of time John had already spent in pre-trial custody (13 months). A 

number of aggravating factors were also noted. First, the judge emphasized the small size 

of the victim compared to the defendant and the brutal nature of the killing. M e r  listing 

the various injuries incurred by the victim, Justice McRae stated: 

"In other words, he killed her three times over. This is not an offence which 
occurred momentarily or very quickly. It took place over a period of at least an 
hour throughout the apartment, a fairly large apartment, in which they lived. 
Blood was found and evidence of blows being stnick from one end of the 
apartment to the other." 

The judge also noted that the defendant had a long history of violent assaults on 

women and he ' k as  and is dangerous." Citing evidence fiom psychiatrie testirnony, 

Justice McRae continued, "It was Dr. MacDonald's opinion that the accused suf5ers fkom 

a severe temper problem and has suffered from it for a number of years, that he beats up 

his wives or his women fkiends that he has relationships with, that he will repeat this 

behavior.. .=d Fe]  will feel fairly cornfortable doing it. Thus, the nature of the 

relationsiiip between the victim and the defendant in this case also appeared to underlie 

the judge's justification for the increased penod of incarceration as a result of the 

defendant's pnor abuse of femaie intirnate partners. The segment of the population that 

Justice McRae appears to De concemed about is women who may become involved in 

future intirnat e relationships with this de fendant. 

Case 9047 - Robert 



Crime narrative. The victim and defendant had been dating for about one year when the 
victim went missing. On the day of the killing, the victim told her mother that she was 
going to play tennis. She left driving her car that was found, abandoned, on a street near 
her family home three days after her disappearance. The police pieced a case together, 
based on circumstantial evidence, that suggested the victim and Robert had argued when 
she tried to break off their relationship. Robert, in a jealous rage, lured his soon-to-be ex- 
girlfnend into the woods at a nearby campus where she attended night classes and killed 
her. A witness said she heard a man and a woman having a heated argument on the street 
outside her home. She heard a car door slam and saw a vehicle pull away from an area in 
fiont of her house. Later, she saw the victim w a k g  dong the road. Her body has never 
been found and it is not known how she was killed, but police believe the killing took 
place in her car where a quantity of the victim's blood was fomd on the rear driver's side 
floor. (Case 9047) 

Robert was found guilty at trial of second-degree murder and sentenced by Justice 

07Driscoll to 17 years in prison. This represents a significant increase above the statutory 

minimum of IO years- Five jurors recommended the minimum of IO years and seven had 

no recomrnendation for sentence. The seven-year increase in sentence for this defendant, 

then, appears to be solely at the judge's discretion given the lack of recommendation for 

any increase by the jury and the absence of any references to recommendations by the 

prosecution or the defense. While no specific sentencing philosophies are explicitly 

outlined, the tone of the judge's remarks suggests that retribution is the guiding rationale 

for punishment. While no mitigating factors were discussed during sentencing, Justice 

O'Driscoll noted a number of aggravating characteristics in the case. 

First, the defendant's attempts to obstruct justice appear to play a prhary  role in 

the 17-year sentence. The judge stated: 

"When the search for [the victim] began, you did everything humanly possible to 
deter the investigation and to hinder the police. You lied about when you had last 
seen her, and you pushed the theory of suicide. You tried to cultivate the theory 
that it might have been [another male], and other male fiiends of the deceased 
woman. Indeed, that [attempts to obstruct justice] continued through the trial. 1 
got the impression as 1 listened to the evidence at trial.. .that you thought you 
wodd run these dumb cops around the track three or four times for a couple of 



weeks and then it would be al1 over. Well, it didn't tum out that way.. . Your 
phony schemes of lying to the police, and your schemes to get your relatives to 
participate in your alibi, obviously didn't impress the jury. Your actions fiom day 
one have been as reprehensible as one can envisage." 

Second, Justice O'Dnscoll cited the betrayal of trust that this case represented. 

"You betrayed the trust of those who took you into their homes, narnely the 
[-hctim's farnily]. You betrayed the trust of [the victim's] fiiends, both male and 
female.. . [the defendant] killed a person who had loved and trusted you. In my 
view, a total and unrecoverable breach of trust and faith." 

Third, the cold-blooded nature of the killing andior the lack of remorse shown by 

defendant was perceived to be an aggravating factor. Despite the defendant's denial of his 

role in the killing, the jury convicted hirn of murder. Justice McRae stated: 

". . .I c m  only conclude that what you did was with malice aforethought and with 
total intent. Therefore, in cold blood, you killed your girlfiend; a young lady that 
you had dated, someone with whom you had been intimate, a young woman who 
had on the evidence, given you your walking papers. Instead of accepting the 
'pink slip' and moving fonvard, you decided to end her life so that she could 
never enjoy happiness with anyone ever again. You decided to end her life, to 
hide the body.. . You do al1 this with great calrnness, very cool, very calculating, 
no emotion. You do it al1 as though you were moving around the figures on a 
chessboard; totally cool, totally without emotion.. .you are totally devoid of heart 
and conscience." 

Interwoven throughout his remarks during the sentencing hearing were various references 

to the youth of the victim, the grief caused to her family and the fact that the body still 

had not been located. Thus, 1 concluded that retribution was a prirnary rationale for 

punishment. In addition, the judge's description of Robert as cold-blooded and 

manipulative suggests that he may also have been perceived by the courts as a future 

danger to the public and, thus, inzapacitation may also have been important as a rationale 

for punishment. 

Case 91 84 - GIoria 



Crime narrative. On the night of the stabbing, the victim and the defendant had been 
visiting fkiends, returning to their apartment around midnight. Both had been drinking 
excessively. Gloria had a history of substance abuse. Their dinner cornpanions had been 
fighting during the evening and the male fiend ended up following Gloria and the victim 
home, allegedly to spend the night at their place. He was about to enter their apartment 
through the rear entrance when he noticed that the victim was face down on the kitchen 
floor. He entered, searching for Gloria who came out of the washroom with blood on her 
hands. She was crying and trying to revive the victim who had been stabbed once in the 
chest. The male fiend notified the police. When the police arrived, they began to arrest 
the male fiiend who had remained at the scene with Gloria. She said, "Don't hurt him. 1 
did it. 1 stabbed him." Gloria had apparently been physicdly, emotionally and financially 
abused by a number of her male partners in the past. Howeve- the deceased did not abuse 
the accused. No motive was identified for the killing. (Case 91 84) 

Gloria, who killed her common-law partner, was charged with second-degree 

murder, but pleaded guilty to manslaughter and was sentenced by Justice Watt to two 

years Iess one day. The judge mentions protection of society as the fundamental rationale 

for punishrnent and, in this decision, this principle appears to encompass deterrence, 

prevention and reformation as sentencing goals. Additional rernarks underscore the 

defendant's rehabilitation as a primary concern, however, and his hope that the defendant 

would continue her efforts toward rehabilitation. He stated that: 

"[The defendant] suffers fiom no psychopathology that would rend her an 
ongoing danger to the community in which she resides. She is of at least average, 
if not slightly better than average intelligence. She has several positive attributes. 
There is little doubt, however, that if Gloria [suname] is going to continue as a 
contributing member of society, she must do at least two things. She must abstain 
absolutely fiom the consumption of alcohol and obtain counseling for alcohol 
abuse and addiction. Without it, her present rehabilitative efforts will corne to 
nought. She must further continue counseling in life skills, self-perception and 
self-support to overcome the toll exacted by years of abuse." 

Refemng to the relationship between the defendant and her victim, Justice Watt 

noted that there had always been one point of contention in the relationship: jedousy on 

the part of the defendant regarding the victùn's former common-law partner with whom 



he shared three children. He writes, '&The nature of the relationship between the accused 

and the deceased in cases of unlawfùl homicide, as well as the context in which such 

unlawful homicide is set, may appear as an aggravating or mitigating factor according to 

the circumstances." It is clear fiom M e r  remarks that the victirn-defendant reiationship 

in this case acted as a rnitigating factor. For example, the judge noted that Gloria was a 

first-tirne offender whose prior victimization at the hands of a number of her previous 

male partners appeared to play a significant role in her life. 

Moreover, referrîng to her early childhood spent in a number of foster homes, 

Justice Watt indicated, "It is said that common to many foster placements were physical, 

emotional and sexual abuse. [The victim] was required not only herself to endure abuse 

but also to witness others similarly mistreated, The history, however unfortunate, indeed 

intolerable, is a familiar one." Despite the familiarity of defendant's victimization, Justice 

Evans emphasized this factor in justimng her sentence, despite the fact that her present 

male partner, the victim in this case, had not been abusive toward her. Her guilty plea 

was also considered to be a mitigating factor. 

The sentencing decision, then, focused almost exclusively on the defendant's 

prior abuse by other male partners. The large amount of alcohol consumed by both 

parties was emphasized in the judge's discussion of the facts of the case. However, 

Justice Watt states: 

"Here a battered woman has caused the death of another, a non-battering partner. 
She did so, in part at least, as a result of an emotional state produced by previous 
battering relationships.. .The nature of the punishment imposed ought to take 
cognizance of the realities of the battered spouse or battered woman syndrome, 
more accurately the sense of utter helplessness and emotional turrnoil it is said to 
create in the mind of the battered person who causes death. In such a case, the 
degree of mitigation should be somewhat more substantial than would be the case 
for the intoxicated offender outside such a relationship." 



He concluded the defendant's prior victimization should be a mitigating factor, however, 

a period of incapacitation is still warranted. 

"Extensive psychiatrïc and psychological examination discloses, it wodd appear, 
the killing to be situational, the product of some emotiond stress throligh the 
course of several abusive relationships, albeit not with the deceased. She presents, 
as 1 have said, no danger to the public. The likelihood of recidivism appears to me 
remote. hcarceration in such cases is always problematic. A long period without 
requisite treatrnent or counseling is often counterproductive . . . It is rny respectfùl 
view that the interests of justice would be best served, in the singular 
circumstances of this case, by the state assuming some measure of control over 
the accused's conduct, both within and without custody.. ." 

Thus, the provincial sentence of two years less one day was to be followed up by a three- 

year perïod of probation, 

With regard to aggravating factors, it was noted several tirnes that the victim had 

not been a source of the defendant's prior victimization. Furthemore, the court noted that 

the victim had discontinued her education and there was no indication of any subsequent 

attempt to resume formal education nor to undertake any job or skills training. Related to 

this, Justice Watt indicated that the defendant had no significant employment history. 

However, the role of these factors in sentencing appear to be minimal in light of the 

emphasis placed on the defendant's prior victimization. 

Case 9024 - David 

Crime narrative. Ch the night of the killing, David and his girlfriend, the victirn, were 
not on speaking terms but ended up attending the sanie houe Party where they both 
drank heavily. They Ieft together and retumed to David's tent that was pitched behind a 
boarding house. He had been kicked out of the boarding house for not paying his rent and 
had been living in the tent since his eviction. The victim sometimes stayed with him. 
During the night, David bashed the victim over the head with a blunt object and then 
strangled her. The following day, he went to visit fr-iends and indicated that he was 
considering suicide. He cdled the emergency 91 1 number twice to report that he had 
killed his girlfi-iend and then surrendered to the police. It was alleged that the victim had 



been trying to break off her relationship wiith David. Both had a history of substance 
abuse and David was a cocaine addict. (Case 9024) 

David, who killed his girlfiend, was imitially charged with first-degree murder, 

bat ppleaded guilty to second-degree rnurder a n d  v7as sentenced by Justice Watt to the 

minimum sentence required by law - 10 years. Counsel for defence argued that there was 

no justification for increasing the minimum period of parole ineligibility, emphasizing the 

defendantYs guilty plea, his remorse, his subsequent CO-operation with authorities and the 

positive rehabilitative steps that had been takem since his arrest. In contrast, the 

prosecution asked that the sentence be increased from 10 years to 12 years, arguing that it 

involved a case of domestic violence and, thus, it was important to express societal 

revulsion at the accused's offence as the victim was a member of a vulnerable c l a s  and 

deserved the court's protection. 

With regard to mitigating circumstances, Justice Watt emphasized the defendant's 

age (26 years old), his positive work history (despite his being on welfare at the time of 

the kiling), and his "substantial strides t0wardf.s self rehabilitation" since his arrest, 

including upgrading his educational level. Also, "it is said he has shed his addiction to 

cocaine." The judge discussed the role of alcohol in this crime (both victim and defendant 

had consurned substantial arnounts of alcohol), but it is unclear whether he perceived this 

to be a mitigating or aggravating factor. That i s ,  Justice Watt indicated that the defendant 

did not lack the capacity to form the specific intent required for second-degree murder 

because of bis intoxication. 

"Indeed, it is expressly acknowledged Wat he ïntended to cause the deceased 
bodily h m  that he knew was likely to cause her death and was reckless whether 
her death ensued or not Alcohol consumption, however, rendered the accused 
incapable of consensual sexual perfowance and precipitated the argument that 
resulted in the death of the deceased." 



Thus, while his alcohol consumption may not have mitigated the defendant's intent to 

commit the crime, it did contribute to his inability to perform sexually, leading to the 

fatal argument. However, previous references were made to the defendant's consumption 

of alcohol and recent poor employment record as the source of the argument. Thus, there 

is some arnbiguity as to the perceived role of the defendant's intoxication in this case. 

The judge also noted that excessive and gratuitous violence was not evident. 

There were, however, several references to the fact that the fatal attack included at Ieast 

two, perhaps three, discrete types of violence (Le. the victim was hit on head, beaten and 

strangled). However, despite the use of multiple methods, it appears the violence was not 

perceived to be exceptional for domestic violence cases. Justice Watt states: 

"[The vic t ia  was punched and stnick on the face and head with the accusedys 
fists and a blunt object (never identified). The accused then strangled her to death 
with his hands. Considerable force was applied in the prelirninary blows and in 
sustaining the pressure required to cause death by strangulation. No weapon was 
procured for the purpose of causing death. There was not the excessive or 
gratuitous violence often found in cases such as at present." 

Finally, it was emphasized that there was no evidence the defendant suf5ered any major 

mental illness that would make him an ongoing danger to the community at large or 

toward anyone with whom he stood in a particuIar or defined relationship (i.e. intimate 

partner). Further, the judge noted that the defendant called the emergency iine to report 

the killing, remained at the scene, and confessed to authorities when they arrived. 

With regard to aggravating factors, the defendant's extensive criminal history, 

including two convictions for assault causing bodily harm, were noted. However, the 

judge minimized this fact by stating that the: 

". . .last prior conviction was recorded over four and a half years ago.. ..He has no 
history of parole violation, nor previously recorded convictions for disobedience 



of court orders or interference with the administration of justice., .I am &?able to 
conclude fiom their [his offenses] number, nature, extent and the time of their 
occurrence that the accused is likely to remain a dangerous, violent recidivist, an 
ongoing danger to socie ty..." 

It was also noted that his prior record did not involve the victim, or any other person with 

whom he had been in an intimate relationship with and, thus, there is no evidence of 

persistent, aggressive behavior toward an intimate partner. Thus, he States: 

"There is no pattern of domestic violence with the deceased or any other 
comrnon-Iaw partner. To be certain, the present case displayed it- The killing, 1 
am satisfied, though murder, was spontaneous. It was one dominated by ernotions 
go ne awry . It was senseless, without rational motive. . . Society' s revulsion at 
domestic violence will be adequately here expressed by the imposition of the 
statutory minimum terni," 

In conclusion, Justice Watt declined to increase the minimum statutory sentence of 10 
years. 

Case 8 755 - Vicror 

Crime narrative. This killing occurred about one month after Victor found out that his 
wife had sought legal advice about getting a divorce. She had been advised at that time to 
withdraw half their savings fiom their joint bank account and she had done so. The victim 
was reported missing by CO-workers and eventually discovered in the garage attached to 
the family home. She had been repeatedly smashed in the upper chest with a pickaxe. Her 
body had been left partially undressed and her purse had been placed between her legs. 
After Victor was apprehended, it was detemiined that blood on his clothing was 
consistent with his wife's and human tissue found under the victim's fmgernails was 
consistent with scratches on his face. There was an extensive history of domestic violence 
between this couple and police had fiequently been called to their home. Charges had 
been brought before the court and the victim had obtained a restraining order requiring 
Victor to stay away fkom the farnily home and this was in effect the day she was killed. 
Victor had a history of substance abuse and was drinking at the time of the killing. (Case 
8755) 

Victor was initially charged with first-degree murder, but pleaded guilty to 

second-degree murder and was sentenced by Justice Ewaschuk to 12 years, an increase of 

two years above the minimum, as jointiy submitted by the prosecution and the defense. In 

the prosecution's subrnission on sentence, it was indicated that the defendant committed 



the most serious crime in the Criminal Code - taking a human life - while he was on bail. 

Moreover, "the accused has a history of assaulting his wife. Her life with him was a 

living hell. He wielded a horrendous weapon; a pick-axe and committed the murder in a 

syrnbolically-sexual fashion to denude his wife of her human dignity." After killing the 

victim, the defendant pdled his wife's undergarments down over her &es and pulled 

her dress up over her head in what was referred to as a ''ritualistic gesture." 

Defense counsel conceded that the crime was "grievous," but ernphasized the 

mutual violence that existed in the relationship. That is, he alleged that the victim had 

also been violent toward the defendant. Moreover, he noted that the defendant had had a 

drinking problem for a long period of tirne. He '%as finally cut adrift fiom society by his 

stringent bail conditions. He was expelled fiom his home and had no anchor to stabitize 

his life. Now he is contrite and admits his guilt by his plea. Furthemore, he constituted 

no danger to anyone but his wife." 

In responding to these concems, Justice Ewaschuk concluded that the aggravating 

factors outweighed the mitigating factors and that, without the joint submission by 

prosecution and defense, he wodd have set the parole ineligibility period at 15 years 

rather than 12 years. "Al1 murders involve tragedy. This murder is even more tragic than 

most. The three children have lost both their parents and even their home. This murder 

involves a history of domestic violence." Thus, the plvnary aggravating factor in this 

case appears to be the pnor abuse of the victim by the defendant that brought him into 

contact with the criminal justice system. Justice Ewaschuk stated: 

"1 conclude that the criminal justice system did indeed fail [the victim] and it cost 
her her life. Had the judiciary not slapped the accused on the wrist time after time 
and rather imposed the deterrent jail sentence, [the victim] may still be alive. 



Fortunately, the Court of Apped has ha l ly  dictated in the Kirbv inwood case 
that serious marital violence will be dealt with severely by the courts." 

His concern with treating domestic violence more severely suggests that general 

deterrence as weil as denunciation was a concern, however, no specific references were 

made at this hearing to particular rationaies for punishrnent. 

Case 8621 - John 

Crime narrative. The defendant called 9-1-1 in the early morning hours to report that his 
common-law partner was dead. John claimed that he had been out drinking and had 
arrived home after midnight. At this tirne, the victim was intoxicated, dressed only in her 
bra and panties, smoking a cigarette and drinking from a bottle of vodka. John claims that 
the victim came at him and that he was only trying to fend her off when she fell and hit 
her head on the floor. He poured a bucket of water on her, trying to revive her. When this 
did not work, he claimed that he undressed her and carried her to the bathtub, placed her 
in a sitting position, and turned on the cold water. He went to bed at this point. When he 
next awoke, John found the victim lying in the shower with the cold water nuining, dead. 
He called the police at that time. The investigation showed, however, that both head and 
pubic hair had been pulled out of the victim. She had been sexually assaulted and 
suffered internal injuries that were severe and consistent wîth being kicked to death. 
Pathologists' report indicated that she had been so severely kicked that it appeared she 
had been hit by a train or had fdlen fiom a great height. John later amended his 
statement, indicating that during the course of defending himself, he grabbed her by the 
hair, slapped her and that she may have nin into his knee which he raised in self-defense. 
He also added that he slapped and kicked her in the stomach and struck her with a leather 
belt. The medical examination also indicated evidence of prior beatings and past injuries. 
No motive was identified for the killing. Both John and his victirn had a history of 
substance abuse. (Case 8621) 

John was ikitially charged with second-degree murder, but found guilty at trial of 

manslaughter and sentenced by Justice Galligan to eight years. Referring to the domestic 

nature of the killing, the judge stated that "it is my opinion that the courts must not give 

the appearance of condoning domestic violence by the imposition of a lenient sentence." 



In sentencing the defendant, Justice Galligan stated that he must consider the potential for 

rehabilitation in the defendant, but that he also must consider both specific and general 

deterrence. Quoting fiom a Court of Appeal judgement in Regina v. Head: 

"An appropriate sentence for this type of case m u t  reflect our society's concern 
for the sanctity of life and its revulsion that anyone in a state of self-induced 
intoxication would take an innocent life, and thus a lengthy sentence must be 
imposed having in mùid the gravity of such an offense." 

With regard to rnitigating factors, Justice Galligan noted that the defendant had 

spent four months in pre-triai custody and suffered through an extremely difficult 

childhood and adolescent life. 

"It speaks well for the good qualities that he must have, that he succeeded 
remarkably well in his business life, notwithstanding the severe handicaps that his 
life as a young person obviously had upon him. His family and fiends speak very 
well of him. I am convinced that when he is not drinking, he is a good worker and 
a responsible businessman. 

Furthemore, the defendant's alcoholism appears to have played an important role 

in the outcome of this case. That is, the judge indicated that it was probably his 

consumption of alcohol that led the jury to convict him of manslaughter rather than 

second-degree murder. More specifically, Justice Galligan noted that the amount of 

alcohol consurned had "affected his ability to foresee the consequences of his acts" and, 

as a resuit, the necessary intent required for murder was not present. However, it had 

been shown at trial that the defendant knew that he had a tendency, when drinking, to 

become physically abusive. In responding to this evidence, the judge indicated: 

"There are no simplistic answers to the problem of how an alcoholic deals with 
his addiction. It seems to me that when a person knows that he has a violent 
tendency and the prowess to inflict harm on others, then the voluntary 
consurnption of alcohol, even for an alcoholic becomes, not a mitigating factor, 
but a factor of aggravation. 



The victim's alcohol consumption also appeared to act as an aggravating factor. The 

judge said to the defendant, you "kicked to death a defenceless. drunken woman." The 

nature of the attack was also considered an aggravating factor. Justice Galligan noted that 

the accused inflicted a brutal beating on the victim and f i s h e d  if off by a "very heavy 

application of force to her stomach." The medical evidence was manimous that the most 

extreme degree of force would have been required to cause her death. 

Case 9314 - Patrick 

Crime narrative. The victim and defendant had broken up a few months prior to the 
killing, but Patrick owed the vicîim some money. They agreed to meet so he could repay 
the debt. The victim told her fiiend about the pre-arranged meeting, indicating that she 
was afkaid of Patrick and so was only going to open her car window so he could put the 
money through. Later that day, Patrick pulled up to a convenience store, shouting to the 
employees that he and the victim had both been stabbed by a stranger as they were sitîing 
in the car. The police were notified. Patrick had superficial stomach wounds that police 
indicate were self-inflicted to support his version of the attack. The victim had suffered 
three stab wounds, one of which struck her heart. As she Iay dying in the hospital, she 
told a nurse that the defendant had stabbed her. (Case 93 14) 

Patrick was initially charged with first-degree murder? but found guilty at trial of 

second degree murder and sentenced by Justice McMurtry to 10 years. The jury made no 

recommendation for any extension of the minimum period of parole ineligibility. 

With regard to mitigating circumstances, the judge noted that: 

"The accused, as pointed out, is only 23 years old living with his faniily which 
apparently is a close-knit family. His only criminal conviction involves what is 
descnbed as a simple assault against another male.. .the accused has apparently 
spent approximately 20 months in pretrial incarceration. The serious suicide 
attempt has been described probably as related to the accused's remorse and his 
feeling of desperation in the circumstances in which he is involved. The youth of 
the accused and his close-knit family does make the possibility of rehabilitation 
greater." 



Thus, the defendant's age, his minor criminal record, the time spent in pre-trial custody, 

and his suicide attempt acted as mitigating factors. Further, his family support 

mechanisms were perceived to be an indication of his potential for rehabilitation. 

However, the judge also discussed the positive characteristics of the victim that appeared 

to increase the perceived seriousness of the defendant's offense. Justice McM~rtry stated: 

''This case involves a terrible human tragedy, tfie senseless and brutal killing of a 
young woman who should have had many more years of a happy and productive 
tife to look forward to.. .Accordhg to the evidence, including what was stated by 
the accused to the police, the deceased was a kind and loving person and it is 
obvious that the members of the family feel an enonnous sense of loss and 
probably harbor a great deal of understandable revulsion towards the accused. 

Despite his inclination, however, to increase the minùnum period of parole ineligibility, 

Justice McMurtry declined to do so, citing clear instructions by the Court of Appeal. 

Case 9039 - Michael 

Crime narrative. This couple had lived together for several years, but had separated 
about six months prior to the killing. They argued frequently over finances during their 
relationship and after it ended, they continued to quarrel about dividing the proceeds fkom 
the sale of a rooming house that they owned together. The night before the killing, 
neighbors overheard Michael yelling at the victim, threatening to kill her if she tried to 
get more money out of the deal. The same argument erupted the next day when Michael 
confkonted the victim in the kitchen of the rooming house, but this time it ended with him 
grabbing a knife and cutting her throat. He had been drinking at the time of the killing. 
Neighbors entered the apartrnent about two hours d e r  hearing the last violent argument 
because they became concemed that the victim did not answer her door when they 
knocked previously. They found the victim on the floor and immediately called the 
police. Michael was picked up later for being intoxicated. Witnesses notified police when 
they saw him taking of his clothes, preparing to jump into the laile in an alleged suicide 
attempt. When the police picked up the defendant, he confessed to the killing. The 
weapon was recovered and other physical evidence tied Michael to the homicide. (Case 
9039) 

Michael, who killed his ex-cornmon-law partner, was initially charged with first- 

degree murder, but pleaded guilty to second-degree murder and was sentenced by Justice 



Humphrey to the statutory minimum of 10 years. This case is unique because the 

defendant had a fatal blood disease and was not expected to live out his natural life, 

certainly not beyond 10 years. As a result, the judge decided it did not make sense to 

increase the parole heligibility period. One aggravating factor and two mitigating factors 

were noted, however. First, Justice Humphrey indicated that, according to the police 

investigation, the actions taken by the victim regarding their joint venture (Le. they had 

owned a rooming b u s e  and were in the process of selling it) were apparently honest and 

in accordance with the legal advice that she had received. Thus, it appears that the victim 

codd not be perceived as provoking the defendant. With regard to mitigating factors, it 

was noted that the deceased did not bring a weapon to the victim's residence and, as a 

result, planning and deliberation were not evident and that was the reason why the 

defendant's plea to second-degree murder was accepted by the court. Further, the 

defendant demonstrated remorse by his attempted suicide that was pre-empted by 

witnesses, who contacted the police. 

Case 9316 - Haim 

Crime narrative. Pnor to the killing, there had been mutual allegations of infidelity 
(unfounded) between the defendant and the victim and fkequent arguments over the 
presence of the victim's mother in their home. Haim, who had a history of substance 
abuse, clairned that it was his mother-in-law's arrival that spurred the breakdown of their 
marriage as their union had becorne puncttuated with quarrels, mistrust and rising 
animosity afier her arrival. On the day of the killing, the couple got into a violent 
argument during which the victim insdted the defendant and told him that he was not the 
biological father of their children (aged 10 and 11 years). She threatened to take the 
children away fiom him. The defendant became enraged at this point and followed the 
victim into the bedroom where he stabbed her six times- The daughter removed the knife 
fiom her mother and then one of the two children, both of whom witnessed the killing, 
telephoned the police. The mother-in-law also witnessed the killing. Evidence indicated 
that the victim had, at some point, also been sexually assaulted. She was left lying on the 
floor with her underwear pulled d o m  to her knees. (Case 93 16) 



Haim was charged with second-degree murder, but found gui& at trial of 

manslaughter and sentenced by Justice Then to 6.5 years. Counsel for the defense 

indicated that five years would be an appropriate sentence for the following reasons: the 

defendant had accepted responsibility for his actions; he had an exemplary work record; 

he had consistently made efforts to provide for his family by "bettering himself 

constantly and through a prodigious work ethic"; the time spent in pre-trial custody (1 5 

months); and, finally, the fact that the defendant did not represent a continuing danger to 

the public. In contrast, the prosecution argued that the sentence imposed should be 10 

years because of the bnitality of the killing and, in particular, "the aggravating 

circurnstances of havhg perpetrated the death of his wife and the mother of his children 

in fiont of the children themselves, culminating in the participation of his daughter in 

removing the knife £rom her mother's heart." 

Justice Then indicated at the sentenchg hearing that the basis o f  the jury's 

manslaughter verdict was provocation. Moreover, it is apparent that the judge7s primary 

rationaie for punishment was the potential rehabiiitation of the accused. "ln my view, the 

pre-sentence report and the psychiatric report and, in particular, the work history of the 

accused, persuade me that this accused can and will be rehabilitated. Moreover, 1 have 

absolutely no doubt, based on both those documents, that the remorse of the accused is 

complete and genuine." However, he goes on to Say that the nature and circumstances of 

the killing do constitute a significant aggravating factor. "As has been pointed out in the 

pre-sentence report, the psychologicaI devastation to both [children] has been enormous 

and [they] will require psychiatric assistance into the future." In short, according to 



Justice Then, the three factors that needed to be balanced or weighed in this sentencing 

were the gravity of the defendant's offence, the protection of vulnerable people in a 

domestic context and the defendant's rehabilitative potential. He noted that there was no 

evidence to support previous spousal abuse of a physical nature and, subsequently, 

emphasized the rehabilitation of the defendant. 

Sumrnav 

My anaiysis of the sentencing remarks for the 1 1 cases that involved defendants 

who kiHed sexual intimates reveals two important themes. First, with regard to the 

rationales for punishment cited by the judges, two principles appear to be dominant: 

rehabilitation and deterrence. These two concerns were refened to both as separate 

concerns for punishment and as joint concerns when considerhg the protection of 

society. Second, there is almost an even split among the cases with regard to increases 

beyond the statutory minimum sentence for second-degree murder convictions. More 

specifically, in five cases, judges increased the statutory minimum while in four cases the 

minimum sentence of 10 years was imposed. With regard to those defendants who 

received increases beyond the minimum, the nature of their relationship with the victim 

(i.e. most ofien referred to as 'domestic' in nature) is consistently rnentioned. More 

specifically, prior patterns of abuse toward the victim and other intimate partners (cases 

9 11 7 and 8755) or the risk of these patterns emerging (case 90 14) were noted by the 

judges. In contrast, in cases in which no increases were imposed, the spontaneous nature 

of the act and the lack of prior abuse against the victims were emphasized (cases 8032, 



9024,md 93 14). These themes will be discussed in more detail after an examination of 

sentencing transcripts for defendants who killed other types of victims. 

8.7. Justifying the Punishment of Other Types of Defendants 

Transcripts of judicial remarks at sentencing were obtained for five cases that 

involved defendants who killed victims with whom they shared other types of 

relationships. 1 analyzed them to describe their content and to see what theones of 

punishment the court officiais used to justifi their particular sentences. 

Case 8614 - Reginald 

Crime narrative. The victim and defendant allegedly met in a downtown park on the 
night of the killing. Reginald invited the victim up to his &end's apartrnent for a coffee- 
Her body was found two days later in the stainvell of the parking garage. The victim was 
mentdly handicapped and was living at a residence operated by Roman Catholic nuns. 
She had been strangled and sexually assaulted. Her body was apparently thrown fkom a 
balcony and then dragged to the stairwell. Reginald was descnbed as a transient who had 
substance abuse problems. He had been drinking at the tùne of the killing. Fingerprint 
evidence tied him to the crime and he subsequently confessed to the killing. He claims 
that he blacked out after taking heroin and cocaine upon arriving at the apartment with 
the victim. The next thing he remembers is finding the victim tumed over on the floor 
with bruises on her cheeks. He claims that he tried to revive her. When he could not, he 
fled to Quebec, but was later apprehended when fkiends saw his picture in the paper. 
(Case 8614) 

Reginald, who killed a female stranger, pleaded not guilty to first-degree murder, 

but guilty to the lesser offense of second-degree rnurder and was sentenced by Justice 

Evans to 13 years. During sentencing, Justice Evans indicated that this was a case that 

warranted an increase in the parole eligibility penod beyond the 10-year rninirnum. While 

the judge noted that several rationales for punishment were to be considered (i.e. he listed 

dl of the rationales as relevant), he emphasized the protection of the public as the 



overriding concem "because people have the right to live without unlawful interference 

with their persons or property." 

A number of factors were noted by Justice Evans, however, it was difficult to 

detemine whether these were considered to be mitigating or aggravating factors. For 

example, the judge noted that the defendant had "a very limited education.. .a prior 

history of minor offences.. .no history of violence.. .an anti-social condition.. .[and was] 

epileptic and a slow learner." Moreover, the judge stated: 

"The defence has pointed out that a guilty plea merits some consideration, that 
you have a tragic background and that this was a senseless killing quite out of 
character with your normal behavior since there is no evidence of any particularly 
serious aggressiveness in your background. You claim to have been indulging in 
aicohol and dmgs at the time of this offence and that it is in some way responsible 
for this very spontaneous and impulsive act which led to the death of a very 
young Lady who in no way provoked this assault upon her and that your 
subsequent conduct in throwing the body out of the window and dragging it into 
the stairwell was motivated by panic, and there is some reason to accept that as 
beïng so." 

Justice Evans perceived the offense to be a "very spontaneous and impulsive act," but it 

was not clear whether the defendant's intoxication was accepteà as a mitigating factor. 

However, we see iater in the hearing that the "prior history of minor offenses" constituted 

one of the primary aggravating factors in sentencing. Justice Evans stated that the 

defendant had ". . .not a serious record, but a rather lengthy record of minor crimes and it 

is indicative of the fact that you have lived on the proceeds of crime for the past 15 

years ." 

Three aggravating factors that were mentioned by the judge when he described 

the circumstances of the offense were the vulnerability of the victim (Le. he noted she 

was "slightly retarded"), the victim's youth and the unprovoked nature of the attack. 

Furthemore, it was noted that the defendant denied any sexual assault despite the 



evidence that pointed to this having occurred. However, it is not clear how this factor was 

weighed. 

Case 91 63 - Anfe 

Crime narrative. The victirn and defendant had shared their place of employment - a 
bingo hall - for about six months. The victim worked in the kitchen and Ante operated a 
refieshment cart on the premises. Each sold refieshments, in particular coffee, to the 
patrons at various times throughout the day. The victim apparently was continuously 
upset over the way in which Ante lefi the pot after using it to replenish supplies in his 
cart. There was such hostility between the two CO-workers that management became 
concerned with the situation and decided that other arrangements would have to be made 
for the defendant to pick up coffee. On the day of the attack, when Ante arrived at work, 
the victim made a gesture that signified she had won their dispute. He did not react 
initially, but apparently after ruminating over it for about five minutes, Ante headed 
towards the kitchen, pushing his refieshment cart. En route, he picked up a knife. Ante 
approached the victim as she was working near the stove, put his left ann around her 
neck and stabbed her once with the knife. M e r  inflicting the wound, he waiked out into 
the public area, apologized to the patrons for his appearance and turned over the knife 
upon request. He made no attempt to escape, rather he sat and waited for the police with 
whom he cooperated with upon their arrival. Both Ante and his victim had previousiy 
received outpatient treatment for psychiatric problems. Ante had also previously 
threatened to kill the victim in fiont of witnesses. Co-workers and some patrons who 
were playing bingo that evening witnessed the killing. (Case 9 163) 

Ante, who killed a female CO-worker, pleaded not guilty to second-degree murder 

but g d t y  to manslaughter. The prosecution did not consent to his plea and, thus, the case 

v~as sent to trial. He was found guilty of manslaughter at trial and sentenced by Justice 

Watt to five years. As in the previous case, protection of society was noted as the 

fundamental purpose of sentencing. The judge M e r  explained that societal protection 

encompasses the following concerns: prevention, deterrence and reformation. In his 

concluding remarks, he also States that in this particular case, "the sentence irnposed must 



reflect, as best it can, society's denunciation of such conduct. It m u t  teach that violence 

afFords no solution to one's problems in life." Thus, Jl-istice Evans emphasizes several 

rationales for punishment. He indicates that retribution should not be a rationale for 

punishment. "The sentencing process is not intended to mete out sorne measure of rough 

equivalence, balancing the sentence to be irnposed with the sense of bereavement or 

actual loss suffered." 

Wiîh regard to mitigating factors, it was noted by the judge that Ante, 58, was a 

mature first-time offender. The unintentional nature of the killing and the defendant's 

plea of guilty were aiso taken into account: 

"The accused, the jury found, neither intended to kill the deceased, not intended 
to cause her bodily h m  that he knew was likely to cause her death and was 
reckless whether death ensued or not.. . @I addition], the ineffectual nature of the 
plea ought not, however, be held against the accused. It was not the accused who 
insisted upon a trial. At al1 events, cross-examination was minimal. The 
deceased's family were saved the necessity of giving evidence. Much of what 
could have been compelled fiom the mouths of witnesses was admitted by 
counsel." 

Ante's CO-operation with the authorities was also considered a mitigating factor. M e r  he 

killed the victirn, he waked into the public area of the bingo hall and apologized to the 

patrons for his appearance. Upon request, he turned over the knife that he used to kill the 

victim that he still held in E s  hand. He made no attempt to escape; rather he sat and 

awaited the arriva1 ofthe authorities and, upon his arrest, continued to CO-operate with the 

investigation. Justice Evans also credited the defendant with the nine months he spent in 

pre-trial custody. 

Finally, the judge indicated that Ante suffered a major mental disorder, but said 

this did not mean he was a M e r  danger to the general public. A forensic psychiatrist 

had testified during the trial that the defendant suffered from a mixed personality disorder 



with c'histronic, narcissistic, avoidant and passive features." This, coupled widi the 

depression that the defendant was expenencing, lead to the killing which was 

"situational" in nature. m a t  is, the psychiatrïst testified, and the judge later emphasized, 

that the defendant "does not have any intrinsic propensity for violence.. .the behavior is 

the result of the synergistic effect of a variety of factors coming together at one point in 

time, and given the absence of any past history of violence.. .or any criminal tendencies, 

it would be unlikely for him to ever act in such a manner again." 

Only one aggravating factor was noted in the judge's remarks: there was no 

excessive or gratuitou violence, but a weapon was used against an unarmed victim who 

posed no physical threat to the defendant. A number of references were made with regard 

to the victim and her actions prior to the killing. For exarnple, it was noted that the 

defendant was not the £kt to have difficulties deaiing with the victim; others in the past 

had faced the sanie problems. Justice Evans recounted the events prior to the killing: 

"The deceased, it would appear, becarne annoyed when the accused and his 
predecessors took coffee from the pot which she had prepared without 
replenishrnent of the supply. No amount of persuasion could convince her that the 
accused was merely doing his job and was not required to restore the beverage 
containers to a full state. The deceased would appear to have become somewhat 
obsessed with the matter. She constantly berated the accused about it. On each 
occasion when he defaulted in his performance of what she perceived to be hïs 
duty, the deceased would loudly and clearly make her views known." 

Such hostility was so evident that management had decided to change the arrangements 

and, if that did not work to alleviate the tension between the victim and the defendant, the 

victim was to be fired from her position. Thus, the presentation of the facts of the case 

Ieave the impression that the victim was treating the defendant unfâirly and her constant 

harassrnent contributed to the events. As a result, the image of victim participation is 

present. 



Case 9313 - David 

Crime narrative. The victim, who was not from Toronto, was in the city for a week 
visiting fiends. She was drinking at a tavem with her f i end  who later l e 4  leaving her 
behind because she wanted to stay later. Her body was eventually discovered in David's 
rooming house apartment, badly beaten and unconscious. She died later in hospital. The 
vicîim smered a broken arm, broken facial bones, a hctured sM1  and a punctured lung 
in what was referred to as a 'savage' attack. There was also circumstantial evidence of 
sexual assault. After the killing, David confessed to his sister-in-law that he was in 
trouble. He told her that he had beaten up an 'old bag lady.' He alleges that he met her on 
the street corner; he assumed she was a street person. He offered her food, but she 
declined. They returned to his apariment, however, and decided to do some drinkuig 
together. David claims that the victim began to Say things that hurt his feelings, he 
snapped and lost it. He used the victim's cane to beat her. A neighbor heard a male and 
female voice swearing at each other and the sound of a heavy object striking something. 
During the beating, the cane broke into three pieces and he took the sharp one and stuck it 
in her ear. .He called 9 1 1 and reported that there was a corpse in his room. (Case 93 13) 

David, who kiiled a female stmnger that he met on the evening of the killing, was 

initially charged with second-degree murder, but pleaded guilty to manslaughter and was 

sentenced by Justice Watt to 10 years. In sentencing the defendant, Justice Watt indicated 

that the sentencing principle that occupies the most prominent role in detelmining a fit 

sentence is that of deterrence. He noted, however, that previous sentencing dispositions 

had failed to deter the defendant. Moreover, the judge said the sentence should express 

society's denunciation of this extreme violence and make it clear to others that severe 

sentences await those who kill, even if the law should characterize their crimes as 

involuntary manslaughter. 

With regard to aggravating factors, Justice Watt indicated that the victim: 

". . . [who was] seventy years of age and physically disabled because of recent 
surgery, was savagely beaten. in good health, she would have been no match for 
the larger, physically stronger accused, less than half her age. She neither gave 
any cause for attack, nor offered any resistance to it. S he was struck repeatedly, 
notwithstanding her protests and feeble efforts at self-protection, ultimately 



degraded by having a broken piece of her cane rammed into her head. Mortally 
wounded, she was left to die whilst the accused rested fiom his exertions. He then 
abandoned her. The nature of the offence speaks volumes of the character of the 
person who comniitted it.. .a senseless act of egregious and mindless violence." 

During sentencing, the judge noted that the defendant had few marketabIe job 

skills and no work-related training. "He has, at best, a casud acquaintance with 

employment and appears to have no particular iaterest in it." Both the victim and 

defendant had been drinking at the time of the killing and the defendant's alcohol 

addiction was noted with ernphasis on the fact that he appeared to lack the "necessary 

initiative" to address his substance abuse problem. Furthermore, his cnminal record was 

described as portraying "recidivistic inclinations." Justice Watt noted four occasions in 

which the defendant was convicted of either assault or assault causing bodily h m  and a 

previous conviction for robbery. Referring to the sanctions related to these crimes, Justice 

Watt stated: 

"The sentences imposed upon conviction have included absolute discharge, 
suspension of the passing of sentence, penods of probation, fines and jail terms. 
The record extends over more than a decade, with few appreciable gaps.. .Nothhg 
done so far has stemmed his recidivistic inclinations." 

With respect to mitigating factors, it was noted that the defendant's parents were 

severe dcoholics who separated when he was nine years old. He was raised by his father 

and suffered continual ernotional and physical abuse until the age of 15 when he left 

home. Furthermore, his guilty plea had saved the expense of a trial and "publicly 

acknowledged his responsibility" for the victim's death. Finally, the defendant was 

incarcerated for 20 months prior to the conclusion of the tnal and that, according to the 

judge, needed to be taken into account. 



Case 8760 - RunduIl 

Crime narrative. The victirn's body was found in a lane way and it was determined that 
she had fdlen fiom the third-floor deck of a rooming house. At the time, police 
interviewed aU the occupants of the rooming house except Randall who codd not be 
located @e was using an alias at the time). He later confessed to the crime during a group 
therapy session in jail where he was serving time for an unrelated offense. According to 
Randall, on the day of the killing, he was absent without leave fiom a halfway house and 
was on his way back to his room when he spotted the inadequately dressed victirn trying 
to warm herself in a telephone booth. Randall invited her back to his place for hot tea and 
shelter and she accepted. At some point back in his room, the defendant touched the 
victim and she told him she did not Iike that and wanted to be left alone. He persisted, she 
screamed and he became angry and choked her. He then tossed her off his third-floor 
balcony to make sure she was dead. (Case 8760) 

Randall, who killed a femaie stranger, was initially charged with first-degree 

murder, but pleaded guilty to second-degree murder and was sentenced by Justice 

07Driscoll to 13 years, three years above the statutory minimum. While no rationale for 

punishment is explicitly stated, retnbution for the nature of the offense appears to be the 

primary motivation underlying the increase in the minimum sentence. Justice O'Driscoll 

stated that: 

" . . . this callous, brutal killing of a defenceless person, a vulnerable, chilled 
woman, a stranger at a bus stop, must attract more than the 10 years minimum non- 
eligibility period. What did [the victim] do? She said 'no' to your unwanted sexual 
advances. T d y ,  you were a wolf in sheep's clothing. You offered her warmth. Then 
when your sexual advances were rebuffed, you killed her ùi a very deliberate and callous 
fashion." 

With regard to aggravating factors, Justice O'Driscoll noted that the defendant 

had an extensive criminal record including 28 offences that spanned a 17-year period. He 

acknowledged that the majority of these were theft-related, but there were two 

convictions for robbery and "robbery involves violence or threats of violence." The 

vulnerability of the victim was also a factor. Justice OYDriscoll stated: 



"...the sheer horror and the callousness of the act still rings out some two years 
and four months after the event. What happened to start al1 of this in motion? The 
deceased woman was cold, she didn't have any warm clothing, it was the middle of 
December. You offered her shelter, you took her to your room. You made sexual 
advances, you were rebuffed and then you did you best to manually strangle her; then, to 
make sure she was dead, you threw her off the roof to the ground. 1 suppose it is fall to 
ask: how cold-blooded, how ruthless c m  one person get? 

The defendant confessed to the killing while participating in a sexual therapy 

program in jail where he was serving time for another crime. This confession was 

considered a mitigating factor because, if not for the defendant's confession, police 

admitted the crime would have probabIy rernained unsolved. The defendant's voluntary 

participation in the sexual therapy program was also considered a mitigating 

circumstance. 

Case 9022 - Darren 

Crime narrative. The victim and defendant in this case had met only briefly at a social 
gathering. Darren had once worked at the sarne Company as the victim's husband. On the 
day of the killing, Darren arrived at the victim's house at a time when he knew her 
husband would be at work. He knocked on her door and when she opened it, he toId her 
he had run out of gas and needed money and also asked if she had more dcohol. Darren, 
who had a history of substance abuse, had been on an dl-night drinking binge. She gave 
him $4 and two bottles of beer and, when he left, she telephoned her husband to tell him 
what had happened. She was concerneci that Darren might break into the house after she 
left for work and her husband said he would send someone over to check later that day. 
Before she was able to leave for work, Darren returned saying his car would not start and 
he needed to use her telephone. Once in the house, he grabbed a steak knife and forced 
her to the third-floor bedroom. He sexually assadted the victim and later stabbed her four 
times in the chest. He stole some jewelry, then fled. Her naked body was found by her 
sister. Darren did not offer an explanation for his actions, indicating that "it just 
happened." (Case 9022) 

Darren, who killed a woman he had met only once before the killing, was initially 

charged with first-degree murder, but pleaded guilty to second-degree murder and was 



sentenced by Justice Campbell to 13 years. There was a joint submission by the 

prosecution and the defense asking for 13 years impnsonment, three years above the 

minimum, and the judge agreed that this was sufficient to reflect the "brutal and senseless 

nature of the killing." Justice Campbell added that were it not for the guilty plea which 

indicates remorse and spares the family the ordeal of a trial, a further term of parole 

ineligibility wodd have been justified. The court also noted, with regard to aggravating 

factors, that the defendant had prior criminal convictions, mainly for property- offenses, 

but also including one minor assault. However, there were no previous convictions for 

serious violence. With regard to mitigating factors, the judge noted that, while in custody, 

the defendant attempted to commit suicide. 

Summaty 

My analysis of the sentencing remarks in the five cases that involved defendants 

and victims who shared non-sexual relationships revealed some similarities among these 

cases. First, as with the cases that involved sexual intimates, particdar rationales for 

punishrnent were dominant. Protection of society and deterrence were noted most often 

by judges when handing down sentences in these cases. Second, the majority of cases 

resulted in increases beyond the statutory minimum for second-degree murder 

convictions. Further, one of the two manslaughter convictions resulted in what would be 

considered a severe sentence for manslaughter: 10 years. The danger posed by the 

defendants to the public at large was the p r i m q  ernphasis for the increases in sentences. 

Finaily, the vulnerability of the victims in these cases was also mentioned as  an 

aggravating factor in four of the five cases. The one case that appeared to differ fiom the 



others in this regard involved the killing of a CO-worker rather than that of a siranger, the 

reiationship of the victims to the defendants in the other four cases. 

8.8. Discussion and Conclusion 

In this chapter, 1 examined sentencing transcripts to iden ta  judicial concerns or 

themes that rnay be unique to each type of victirn-defendant relationship to further 

elaborate the effect of relationship type on judicial decision-making. This exploratory 

analysis revealed a number of differences in judicial concerns. First, deterrence was a 

cornmon theme at the sentencing hearings for both types of de fendants. However, 

rehabilitation was also a cornmon rationde for the punishment of defendants who killed 

sexual intirnates, but this was seldom mentioned during the sentencing hearings of other 

types of defendants- The emphasis on rehabilitation for defendants who kiIled sexual 

intimates was generally discussed by judges within the context of the lack of future 

danger these defendants were perceived to pose to the general public. This is consistent 

with two perspectives discuss in Chapter 2 under the focal concern of public protection 

that emphasize two stereotypical images of defendants who victimize sexual intimates 

(see Perspectives #3 and ,M). One image describes these defendants as acting out of a loss 

of control and, thus, it is believed they are unlikely to commit such violence again. The 

second image is that of a defendant who is normally a non-violent person who has 

responded to some provocation. Having responded already to the provocation, the 

de fendant is unlikely îo re-O ffend. 

With regard to increases beyond the statutory minimum, additional years were 

imposed in just over half the cases involving sexual intimates, but in the majority of those 



cases that involved victims and defendants who did not share a sexual relationship. 

Furthemore, while the spontaneiv of the act was ofien cited in sexud intimate cases that 

did not receive an increase, the one case described as a spontaneous killing in the 'other 

relationship' category still received an increase beyond the minimum sentence. With 

regard to those defendants who killed sexual intirnates, prior violence toward the victim 

or against previous intimate partners were noted by judges who imposed sentences 

beyond the statutory minimum. The danger they posed to 'a segment of the population' 

(Le. women) was emphasized. In cases where no increases were imposed, the 

spontaneous nature of the act and the lack of prior abuse against the victims were 

emphasized. With regard to other types of defendants, the danger posed to the public at 

large appeared to be the prïmary justification for increases beyond the 10-year statutory 

minimum. Further, the vulnerability of the victims in these cases was dso mentioned as 

an aggravating factor in four of the five cases. 

Related to this last point, another difference in the content of the sentencing 

remarks pertained to the victims of the crimes. As noted, the vulnerability of the victims 

who did not share a sexual relationship with their killers was a comrnon theme, but not 

for those cases that involved sexual intimates. The one case that did not contain 

references to the vulnerability of the victim in the 'other relationship' category resulted in 

an 'average7 sentence for a manslaughter conviction. In fact, the victim in this case was 

portrayed negatively as someone who consistentiy caused problems for the defendant md  

others who came before hÿn. Moreover, this was also the only case in the 'other 

relationship' category that did not involve a victim that was a female stranger. Thus, it 



appears that the more 'vulnerable' victims are those who are victllnized by strangers. 

This hypothesis, however, would require M e r  anal ysis. 

It appears, then, that some dserences do exist in how judges respond to and 

justiQ the punishments imposed on defendants who kill sexual intimates compared to 

other types of defendants, however, this portion of my study is exploratory in nature. 

Because 1 was able to obtain only a small number of sentencing transcripts, 1 was unable 

to conduct a pair-Wise cornparison of cases that were more appropriately matched in 

terms of offense seriousness. Second, because of the limited availabiliîy of transcripts, 

judicial remarks at sentencing were obtaùied for ody  those cases that occurred afler 1985 

- the period for which my quantitative analysis demonstrated that the lenient treatment of 

cases involving sexual intimates began to diminish. Thus, the sentencing transcript 

analysis elucidates little about how judges responded to cases prior to 1985. Despite 

these caveats, the tentative conclusions of this analysis provide a starting point for future 

research on the judicial decision-making processes in the sentencing of violent offenders. 

I Because 1 am using sentencing transcripts to focus on reasons for severity of piuiishment upon conviction, 
1 am unable to identiQ reasons for acquitta1 in this part of the analysis. However, empirical analysis 
provided in Chapters 4 uirough 6 provide some insight into what defendant, victim and offense 
characteristics rnay Iead to acquittal. 

When there is an agreed upon recommendation for sentencing, the prosecutor and the defense attorney 
have agreed on the length of  sentence to be imposed prior to the hearing. It is generaIly fixed, although a 
judge might be moved to reduce or increase the length of sentence depending on what is written in the pre- 
sentence report or on the day of sentencing. 

3 Unless, of course, there has been demands made by prosecution or increased public attention on the case. 
In these situations, ifjudges decide to impose the minimum, they may also take more time to explain their 
decision. 



- - - --  - - 

4 Both electronic and hard copy databases were searched in an attempt to  locate as many of the judicial 
decisions for the deep sample cases as possible. When sentencing transcripts for only 16 cases could be 
located, efforts were made to identify why other case transcripts were not available. 1 Iearned that few of 
the Toronto cases result in lengthy sentencing hearings and, m e r ,  that unless there was an appeal in a 
particular case, these judicial decisions would IikeIy exist only on tape recorder cassettes. These, in turn, 
are stored in the provincial archives. It was not feasible, then, due to the length of time required for the 
Freedom of Information Act process and the cost of obtaining and transcribing these tapes, if access was 
granted, to obtain further case transcripts for the purpose of this dissertation. 

5 Steffeinsmeier et al, (1 998) include both h m  and offender cuIpability as one focal concern while 
Wheeler et al. (1988) discuss these two factors as separate concerns. Moreover, while Wheeler et al. 
discuss consequences as a concern, Steffeinsmeier et al. include practical constraints within this focal 
concern. Thus, each work focuses on three principles. For clarity, I look at each separately, thus, there are 
five concerns discussed in this section. The work of Steffeinsrneier et al- (1993, 1998) is discussed in more 
detail in Chapter 2. 



Chapter Nine 

Discussion and Conclusion 

9.1. Recapping the Goals and Major Findings of the Present Study 

Goals of the Study 

Do some types of violent offenders receive more lenient treatment in the criminal 

justice system because of the relationship they share or shared with their victims? Many 

people believe the answer to this question is yes; that is, the public assumes that 

defendants who victimize intimates are treated more leniently than other types of 

defendants in cases of violent crime. Despite this belief, however, the findings of research 

to date have not allowed for any conclusive statement regarding the role of intirnacy in 

law. Drawing fkom various perspectives, rny study assessed whether victim-defendant 

relationship affected crirninal court outcomes and began to explore cornmonly-held 

assurnptions about intimacy and violent crime that may be relevant to crirninal justice 

decision-making. A key concept used in my study was relational distance or the degree to 

which people participate in one another's lives. This social structural characteristic has 

traditionally been considered a major explanatory variable in predicting criminal justice 

outcomes (Black, 1 976; Horwîtz, 1990). 

1 focused on four main research questions. First, to what extent does victim- 

defendant relationship affect criminal justice responses to violence? Second, is the effect 

of victim-defendant relationship on criminal justice outcomes conditioned by the gender 

combination of the defendant and hisher victim or by the year in which the case entered 

the criminal justice system? Third, to what extent does relational distance affect crirninal 



justice responses to violence between intimate partuers? Finally, why might victùn- 

defendant relationship affect criminal justice outcomes in cases of violent crime? 

My study contributes to previous research on factors that affect crimuid justice 

decision-making, in general, and to research on punishrnent disparity, specifically, in 

various ways. First, research in this area has traditionally focused on socid status 

variables such as race, social class and gender. Fewer studies have examined how victim- 

defendant relationship affects legal decision-making despite the belief that this 

characteristic is a critical component of violent incidents as well as the legal and moral 

responses to these crimes &ofland et al., 1987; Lundsgaarde, 1977). 1 employed a 

detailed classification of relationship types, moving beyond the compariçon of stranger 

and non-stranger categories and, in particular, focused in more detail on crimina1 justice 

responses to intimate partner homicides. 

Second, because intimate relationships and attitudes toward intimacy have 

undergone fundamental changes in recent decades, 1 examined the effect of intimacy on 

criminal justice decision-making over a 23-year period and considered how the gender 

combination of the victim and the defendant influenced the association between intimacy 

and Iaw. Third, previous research has highlighted how the criminal process is comprised 

of a sequence of decision-making stages. In response to this, 1 considered the effects of 

early decisions on later outcomes by analyzing seven different court outcomes. Finally, 

combining the strengths of both quantitative md qualitative methodologicd approaches, 1 

provided a fuller understanding of the extent to which and why the victim-defendant 

relationship affects criminal justice outcomes. 1 expanded on my empincal results by 



exploring in more detail the circurnstances surrounding the crimes and identifying some 

of the judicial reasoning pmctices at sentencing. 

The data used in my study provide unique information about the criminal process 

in Canada. One reason for this is diat the majority of research on the Canadian crirriinal 

justice system focuses on sentence outcomes. Moreover, there are important Iimitations 

to sentencing statistics in Canada (see more detailed discussion, Roberts, 1999). In 

particular, available court data lack information that links important legal and extra-legal 

variables such as the criminal history of the defendant and details of the crime, including 

the victim-defendant relationship, to case outcomes. My data set, as already indicated, 

includes information on seven different outcomes fiom the initial charging stage to the 

overall arnount of law experienced by each defendant and provides detailed information 

on defendants, victuns and the killings. Thus, 1 am able to examine the effect of variables 

not previously considered in Canadian sentencing research, in particular, the relational 

distance between victims and offenders, as well as varying stages of the criminal process. 

In the next several sections, I review my major findings and discuss the theoretical, 

methodological and policy implications of my study-. 

Quantitative Analyses and Results 

My empirical analyses examined how varying degrees of intimacy were 

associated with criminal justice decision-making. 1 examined court outcomes for over 

2,000 Toronto homicides that were dealt with and resolved by criminal justice officiais 

between and including 1 974 and 1996. My analyses examined the following criminal 

justice outcomes: initial prosecution charge, mode of conviction, verdict at trial, 



likelihood of conviction, seriousness of conviction, length of sentence and overdl amount 

of law. 1 moved beyond the traditional characterization of victim-defendant relationship 

as a dichotomy (Le. stranger and non-stranger) by using a five-category victim-defendant 

relationship variable to examine how defendants who shared particular relationships with 

their victims were treated at various stages of the criminal process. In general, consistent 

with other research, 1 found that intimacy does Iead to less Iaw at some decision-making 

stages, providing partial support for my general hypothesis. However, my analyses 

demonstrated that the association was more complex than originally hypothesized. That 

is, the argument that more intimacy means less law is too simplistic: the association 

depends on the type of intimate relationship and the criminal justice outcome examined. 

For exarnple, 1 found that defendants who killed Eends were not treated distinctly 

different fi-om those who killed acquaintances and strangers throughout the criminal 

process. 1 also demonstrated that those defendants and victims typically categorized as 

closest in relational distance were sometimes subject to sirnilar crimùial justice responses 

and sometimes not. More specifically, at the sentencing stage, defendants who killed 

intirnate partners and defendants who killed other family members were treated in a 

similar fashion; that is, they received shorter sentences than defendants accused of killing 

victims with whom they shared more distant relationships. But at other stages of the 

process, these two types of defendants were treated differently. For example, defendants 

who killed intimate partners were more likely to plead guilty than those who killed family 

members. On the other hand, defendants who killed family members experienced less law 

overall than those who killed intimate partners. Finally, my analysis showed that 

defendants who killed sexual intimates were more likely to be convicted for their 



crime(s) than other types of defendants. Their greater likelihood of conviction, however, 

stemmed fiom outcomes at an earlier stage; that is, defendants who killed sexud 

intimates were more likely to plead guilty. 

The treatment of sexual intimates by the courts has been a controversial socid 

issue, particularly since the early 1970s when feminists and grass-root organizations drew 

attention to the prevalence of intimate violence and, in particular, violence against 

women. As noted in earlier chapters, particular attention has been drawn to the treatment 

of men and women who killed their intimate partners in the last several decades. For 

example, some research has shown that there are motivational and situational differences 

in killings of intimate partners by male and female defendants that may lead to 

differential legd treatment. I found some evidence that criminal justice responses did 

Vary by the gender combination of victims and defendants in cases involving sexual 

intimates, but not always in the expected direction (Le. the more Ienient treatment of 

females who killed male intimate partners). At the initial charging stage, female 

defendants who killed sexual intimates were more likely to be charged with first-degree 

murder than males who kiIled sexual intimates- However, of those cases resolved at trial, 

fcmaie defendants were less likely to be found guilty than male defendants who killed 

sexual intimates. Overall, however, my analyses provided little support for the hypothesis 

that gender conditioned the association between sexual intimacy and the law. 

With regard to the conditioning effects of tirne, however, I found that defendants 

who klled sexual intimates between and including 1974 and 1984 were less likely to be 

convicted of the more serious charge of murder and likely to experience less law overall 

than those defendants who shared other reIationships with their victims. In contrast, 



defendants who killed sexual intimates between and including 1985 and 1996 were more 

likely to be convicted of murder and to experience more law overall than those who 

killed victims with whom they did not have a sexual relationship. These findings support 

my general hypothesis about liow tirne has affected the association between crirninal 

justice responses to violence between intimate partners. 

Early in the study, 1 acknowledged that the five relationship types examined in the 

first set of analyses still contained considerable internai variation in the amount of 

intimacy that existed between defendants and victims. In fact, various perspectives 

described in Chapter 2 argued that variations in the legal treatment of defendants charged 

with violent crimes would also exist within the intimate partner category (see Black, 

1976; Rapaport, 1994). My f'inal quantitative analysis demonstrated that defendants who 

killed estranged partners were more likely to be charged with first-degree murder and 

more likely to be convicted of murder than defendants who killed current intimate 

partners. Furthemore, the treatment of estranged killers at these earlier stages had 

implications for later outcomes. Thus, 1 concluded that the effect of relationship state was 

evident at earlier stages of the process and these outcomes had implications for later 

stages; that is, when controls were included for earlier decision outcomes, no significant 

differences existed for type of relationship at later stages. 

In surnrnary, my quantitative results demonstrated that it is in the earIy stages of 

the criminal justice process that the more lenient treatment of defendants who kill 

intimates, and in particular sexual intimates, is evident. This eariy leniency, howewr, 

appears to increase the likelihood that these defendants are convicted - an increase in the 

overall amount of law that they experience. Overall, though contrary to popular belief, 



defendants who killed sexual intimates were not sentenced to shorter terms of 

imprisonment and did not experience iess law than other types of defendants. This issue 

was M e r  examined in the qualitative analyses, the findings of which 1 tum to below. 

Qualitalive Analyses and Results 

The prirnary goal of the quantitative analysis was to assess the extent to which 

victim-defendant relationship af5ected criminai justice decision-making. In Part II of my 

study, 1 examined in more detail the sentences received by defendants who killed sexual 

intimates and defendants who killed other types of victims and began to explore the role 

of commonly-held assumptions about victim-defendant relationship and violent crime. 

Sexual intimacy implies prirnarily adult relationships (and some adolescent 

relationships), therefore, 1 examined cases in which victims were 17 years of age or older 

and defendants 16 years of age and older, coinciding with the youngest sexually-intimate 

dyad in my data. Because 1 was specifically concerned with punishrnent disparity, only 

those cases that resulted in a conviction were included in this analysis. After matching 

cases according to these criteria, the final deep sample comprised 108 cases (54 pairs). 

My analyses of these matched cases showed that common assumptions about the 

characteristics of intimate violence may be misleading. For example, evidence of 

premeditation and/or intent occurred with the greatest fiequency among those cases that 

involved sexual intimates, not among those victims and defendants who shared more 

distant relationships. This contradicts the belief that intimate violence is often the result 

of strong emotion that undermines a defendant's ability to form intent. Furthemore, 1 

found that victim participation was no more likely to be present in crimes invoIving 



sexud intimates than it was for crimes involving those who shared other types of 

relationships. 

With regard to offense comparability, it was not possible to make exact 

judgements about crime seriousness fiom an examination of crime narratives alone 

because some factors may carry more weight than other factors in sentencing. It is 

possible, however, to make initial assessments about the relative seriousness of offenses 

among pairs of cases. To compare seriousness, 1 coded over 100 crime narratives using 

'seriousness' elements identified in legal and socio-legal Literature. Among the variables 

coded were mesures capturing the presence of alcohol, the defendant's psychiatrie 

history, defendants' efforts to obstruct justice and so on. In my deep sample, 1 found that 

rnost crimes involving sexual intirnates were more serious than those involving victïms 

and defendants who shared other types of relationships. This contradicts the 

cornmonsense assurnption that intirnate violence is generally less serious in nature than 

other types of violent crime. 

In assessing the subsequent punishments, 1 found that the most common type of 

disparity involved pairs of cases in which defendants who killed sexual intimates 

received the same or more lenient punishment than other types of defendants, despite 

evidence that the case involving sexual intirnates was more serious. Thus, while there 

were no significant differences in the sentences imposed by type of victiixi-defendant 

relationship in the statistical analyses,' when cases were matched according to relevant 

legal criteria and more contextual information was available, systematic disparity did 

appear to be evident in the expected direction. 



Finally, in analyzing judicial concems at sentencing, i found that deterrence was a 

common theme for both defendants who killed sexual intirnates and those who killed 

other types of victims. However, rehabilitation as a judicial concem appeared to be more 

predominant among defendants who killed sexud intimates whereas protection of the 

general public was more fkequently rnentioned for defendants who killed other types of 

victims. 1 argue that these varying concems may stem fiom different conceptions of 

'dangerousness' held by criminal justice actors, depending on the victim-defendant 

relationship. I also noted in this part of the analysis that, in my deep sample, increases 

beyond the statutory minimum occurred in nearly al1 of the cases that involved 

de fendants and victims who shared non-sexual relationships . In contrast, increases 

beyond the statutory minimum occurred in only about half the cases involving sexual 

intimates. With regard to the latter, the nature of the relationship was fkequently noted 

when increases were imposed and, more specifically, previous patterns of abuse were 

emphasized as aggravahg factors. In contrast, the danger posed to the public at large 

was the prirnary factor cited in sentencing remarks that increased minimums for 

defendants who killed other types of victims. 

Summary 

Victim-defendant relationship, then, exerts direct, indirect, conditional and stage- 

specific effects on criminal justice decision-making. With regard to the quantitative 

analyses, the association between intimacy and law varied depending on the type of 

intimate relationship and the stage of the criminal process being examined. Outcomes at 

earlier stages of the crimiinal process also had an impact on later decision-making stages. 



However, de fendants who shared intimate relationships with their victims did not al ways 

receive more lenient treatment. My qualitative analyses indicated thai there were 

differences in the sentences irnposed on sexual intimates compared to other types of 

relationships when cases were matched according to various legal criteria and when more 

detail was available on the circurnstances surrounding the offense. These differences, that 

were not captured in the quantitative analysis, appeared to favor defendants who killed 

intimate partners; that is, they were treated more leniently than those who kilIed other 

types of victims. Moreover, there also appeared to be differences in the way violent 

incidents between intimates were constructed at sentencing and judicial concerns at this 

stage of the process appeared to differ by type of victim-defendant relationship. Below, 1 

discuss the implications of these findings for theory and research. 

9.2. Implications for Theory and Research 

This study has theoretical implications in a number of areas including sociology, 

criminology and psychology. My research complements and extends recent sociological 

and criminological research on social morphology. Recall that social morphology refers 

to patterns of interpersonal association and connection that exist between people. As 1 

already noted, an important cornponent of this social structural characteristic is relational 

distance or the degree to which people participate in one another's lives - the key 

independent variable in rny study. Within theory and research on criminal victimization, 

the relationship between defendants and victims has been an important focus since the 

pioneering work of Wolfgang (1 958) and his study of homicide. Recently, researchers 

who have continued to build upon Wolfgang's work have begun to recognize that for 



some research questions, it may be sufficient to conceptualize victim-defendant 

relationship as a dichotomy (e.g. intimate and non-inhate), but that in other 

circurnstances, h e r  distinctions may be more u s e w  (Decker, 1993; Dawson and 

Gartner, 1998; Silverman and Kennedy, 1987). For example, among intimates, Parker 

(1989) argues that it may sometirnes be important to distinguish among relationships that 

are familial and those that are not. In short, with regard to conceptualizing victim- 

defendant relationship, researchers in the area of criminal violence have reaiized that ''the 

challenge in creating any conceptual scheme is to satisfi the goals of exhaust: ~veness, 

exclusivity, and explanatory relevance" (Decker, 1 993 : 588). 

1 argue that the same challenge exists in cruninal justice research. For example, if 

the presence of intimacy in relationships is believed to be associated with more lenient 

criminal justice treatment, it is important to iden- whether al1 types of intimate 

relationships lead to differentiai legd responses or if specific types of intimate 

relationships are singled out by criminal justice officiais and, if so, why. Furthermore, if 

the absence of intimacy leads to more law, does this hold for al1 non-intimate victirn- 

defendant relationships and, if so, why is this the case? By expanding the definition of 

victim-defendant relationship, my study revealed that important differences do exist in 

the legal treatment of violent offenders based on the degree of intimacy that they shared 

with their victims. This would not have been evident using the traditional dichotomy and, 

as a result, the current research contributes to our understanding of criminal justice 

decision-making and the role of relationship type in that process. 

Furthermore, my study highlighted that, fiot o d y  is it important to use more 

refined relationship categories in some instances, but that within-group differences may 



exist in legal responses to violent crime that are theoretically relevant. Using the intimate 

partner category as an example, 1 demonstrated that important variations within more 

refined victim-defendant relationships may be obscured by focusing solely on between- 

group differences. More specificaily, the role of relationship status and relationship state 

may have important theoretical implications in understanding criminal justice responses 

to violent crime. These concepts also have relevance for theory and research in the area 

of criminal victimization generally (Dawson and Gartner, 1 998). 

With respect to the psychology of criminal justice decision-making, regardless of 

the type of assessments being made and the environment within which they occur, 

psychological mechanisms are at play (Fitzmaurice and Pease, 1986). 1 noted in Chapter 

7 that violent acts involve complex scenarïos and circumstances and, as a result, judges 

have to make determinations based on what they perceive to be aggravating and 

mitigating factors fkom a multitude of victim, defendant and offense characteristics. 

Many socio-legal researchers have noted that little evidence exists as to the roIe played 

by various factors in judicial assessments of offense seriousness and, consequently, how 

these assessments relate to rhe ultimate dispositions imposed. While the conclusions fkom 

my study are tentative because of the exploratory nature of this part of the analysis, my 

study provides a starting point for future research on judiciai decision-making processes 

in the sentencing of violent offenders and how social morphology impacts on court 

outcornes. I highlighted how particular judicial concerns varied depending on the 

relationship between the defendant and the victim and identified various factors that were 

emphasized in some cases, but not others (e-g. the spontaneous nature of killings 

appeared to be a mitigating factor in the sentencing of some sexual intimates but not for 



other types of defendants). Each judge, then, has his or her own approach to balancing 

mitigatïng and aggravating factors in criminal cases. This study contributes to our 

understanding of how intinacy (or the lack of intimacy) influences these decisions, 

providing a starting point for fiture analyses- 

It is recognized that societal responses to deviance are fluid and dynamic 

processes and I confirmed this by demonstrating that decisions made in the early stages 

of the criminal process have consequences for outcomes at later stages. To recap, 1 noted 

in Chapter 2 that the association between victim-defendant relationship and court 

outcomes may Vary by the stage of the criminal process examined. That is, specific 

categories of victim-defendant relationship may be associated with more lenient 

treatment at one stage of the criminal justice process, but not at other stages. 1 argued that 

this mi& occur because decisions at earIier stages have implications for outcomes at 

Iater stages. In support of this hypothesis, for example, 1 found that sexual intimates were 

more likely to be convicted for their crimes than other types of defendants. Their greater 

Iikelihood of conviction, however, stemmed fiom their greater propensity to plead guilty 

to their crimes. Without considering early decision-making stages, this association would 

not have been identified. Thus, focusing on later outcomes (Le. the sentencing stage) may 

mask differential treatment at earlier case processing stages that, in mm., infiuences 

subsequent dispositions. 

My research also shows how decisions made at earlier stages of the legal process 

should be examined as outcomes in and of thernseives, not only because of their 

influence on later outcomes, but because the sequential nature of the criminal process 

means different criminal justice actors make decisions at different stages. For instance, 



prosecutors are initially responsible for deciding whether a case is resolved by ûial or by 

guilty plea. The specific concems of a prosecutor at this stage of the process may be 

substantively diEerent than judicial concems at the sentencing stage. nius, examining the 

types of cases that reach conviction and the types of defendants that are convicted by trial 

or by guilty plea is an interesting question in and of itself. In short, different factors may 

influence criminal justice officials at various stages of the process because dif3erent 

actors are rnaking the decisions and different issues may be a concem. 

My research also contributes to the field of symbolic interactionkm because it 

helps provide a fuller understanding of societal responses to deviance and crime by 

focusing on the stereotypes used by legal actors to manage their environment. This study 

highlights the importance of a number of concepts within ethnomethodology for the 

criminal processing of defendants but, in particular, the use of folk typificatins was 

evident. These are the common stereotypes people use, regardless of their level of 

education or occupational training, to negotiate their social world. With regard to social 

control settings, these stereotypes reflect the accumulation of experience, tradition and 

precedent as well as the needs of the organization for efficiency and accountability. 

My quditative analysis explored how folk typifications about relationships 

between victirns and defendants may influence judicial decisions about the length of 

sentences irnposed on defendants. This component of my study sought to build on 

previous work in the area of criminal stereotyping by exarnining the way in which 

cornmon assumptions about intimate violence may lead to the more lenient treatment of 

these crimes. While my conclusions are tentative due to the exploratory nature of this 

portion of the study, themes emerged that were unique to the sentencing of defendants 



who killed sexual intimates and those who killed other types of v i c h s .  These themes 

coincided with some of the cornmonsense assumptions related to violent crime that were 

discussed in Chapter 2. 

To briefly recap, rehabilitation was fiequently used as a rationale for punishment 

in crimes that occurred between sexud intimates. This parallels typifications or images of 

defendants who kill sexual intirnates as otherwise peaceable individuals who are unlikely 

to pose fùture danger to the public. In contrast, defendants who killed victims with whom 

they did not share an intimate relationship were more often portrayed as 'dangerous,' 

posing a future threat to the general public. These themes are consistent with research by 

Miethe (1 987) who found that factors indicative of 'dangerousness' were more important 

in cases that involved strangers than in cases that involved victims and offenders known 

to each other. While alternative explanations are possible for the fhdings presented here 

and, in particular for the tentative conclusions fiom the exploratory analysis, the general 

finding fiom this study is that victim-defendant relationship is a critical component of 

violent events and, consequently, of crirninal justice decision-niaking because folk 

typifications are constnicted around this eiement. That fact, in itself, is important and 

requires M e r  investigation. 

9.3. Methodological Implications 

The curent research highlights the benefits of combining both quantitative 

(statistical analyses) and qualitative (case-based analyses) methods to provide a more 

complete understanding of the crirninal justice process. As discussed in more detail in 

Chapter 3,  each method has particular strengths in the study of criminal justice disparïty. 



Neither of these methodological approaches alone, however, cm provide a full 

understanding of the criminal justice decision-making process, but a combination of both 

techniques c m  brkg us closer to this goal. By incorporating the strength of statistical 

methods as well as the in-depth detail inherent in qualitative studies, 1 was able to achieve 

a better understanding of the role played by victim-defendant relationship in the complex 

system of decision-making that exists within the criminal process. By using the wide 

sample/deep sample approach, 1 was able to determine that relationship type was 

associated with criminal court outcornes; that different types of relationships mattered; 

and that these associations varied at different stages of the process. 1 used qualitative 

methods to expand on the kdings of the empirical analyses, addressing in more detail 

why patterns identified might exist. 1 highlighted the role of commonly-held assumptions 

(or folk typifications) in the decision-making process through a more detailed, qualitative 

examination of matched pairs of cases- 

Related to the above point, and c o n f i d g  Daly's (1994) findings, my study also 

demonstrated that controlling for legal variables - offense severity and pnor criminal 

history - is important in statistical studies of criminal justice decision-making. However, 

relying solely on statistical analyses may provide misleading results, particularly if the 

measures used are inadequate. The latter has been identified as one of the major 

shortcornings of many disparity studies (SteEensmeier, Krarnzr and Streifel, 1993). In 

shm, while statistical studies may identie differences in thc legal treatrnent of 

defendants based on particular characteristics, evidence of punishment disparis. may 

disappear with more information on the circumstances surrounding the offense, 

characteristics related to the victims and the defendants, or the reasoning practices used 



by judges responding to cases. Alternatively, studies may conclude that no differences 

exist based on particular characteristics when, in fact, upon closer examination they do as 

indicated by my study. 

9.4. Limitations 

Despite my study's contributions to previous research in this are* there are a 

number of limitations that restrict the generalizability of my results. First, the analyses 

are based on the court processing of homicide cases in one urban jurisdiction. However, 

research has shown that the treatment of individuals in a particular court is influenced by 

the political, social and organizational context of that court (see Dixon, 1995, for a more 

detailed discussion). Thus, it is unknown if the hdings 1 report here hold in other courts. 

Second, while the unit of analysis offers a number of advantages in criminal justice 

research, homicide events differ fiom al1 other types of violence because the victim is 

dead when the case enters the criminal justice system. It may be that other factors corne 

into play when the victirn is present to testifi in court or when the victim's wilhgness to 

participate in the criminai process is an issue for legal actors. 

Furthermore, as discussed in previous chapters, judgements about offense severity 

involve subjective, rather than objective, processes. Recall that the crime narratives are 

my reconstruction of each offense following the collection of additional information fiom 

various officia1 and unofficial sources. 1 am constructing narratives based on 'official' 

reconstructions of the violent incidents by police, coroners, and prosecutors. Their 

reconstructions also involve subjective assessrnents or observations that are removed in 

time and space from the actual kiIling. As a consequence, the description provided in 



official (as well as unofficial) sources will be shaped by the interests and perspectives of 

these observers. Despite this inherent subjectivity, the inFoxmation contained in the crime 

narratives is relevant because it is the construction of and the response to the crime, not 

the crime itself, that is the focus of my study. 

Finally, as noted, variations in the length of sentence hearings and the subsequent 

content of judicial remarks places constraints on the analysis of sentencing decisions. 

Moreover, the difficulties that arose in obtaining sentencing transcripts resulted in only 

16 judicial decisions being available for analysis. Thus, given the small number of 

transcripts available, this portion of my study must be viewed as explomtory and any 

conclusions tentative. A M e r  caveat to this portion of the study is that sentencing 

remarks reveal only one component of the factors judges consider at the tirne of 

sentencing. Undoubtedly, there are other contributing factors that the current study could 

not identie due to methodological limitations andlor small sample size as discussed in 

more detail in Chapter 8. Therefore, arnong an indefinite number of variables that may 

play a role in sentencing, this study examines only those factors that are emphasized by 

judges in their sentencing decision. My findings do, however, provide a starting point for 

hture research on the role of social morphoIogy in criminal justice decision-making, 

9.5. Directions for Future Research 

hproving on post conceputalizations of victim-de fendant relationship 

As already noted, Decker (1 993: 588) argues that the challenge in "creating any 

conceptual scheme is to satisfy the goals of exhaustiveness, exclusivity, and explanatory 

relevance." If that is the case, then there is still much work to be done in the study of 



victim-defendant relationship, violent crime and criminal justice. In this study, 1 relied 

primarily on BIack's concept of relational distance to operationalize victim-defendant 

relationship as a five-category measure. 1 hypothesized that sexlial intimates were closer 

in relational distance than other family members who, in turn, were closer in relational 

distance than fiiends and so on. However, according to Black's definition, relational 

distance can be measured using a number of indicators including the scope, firequency 

and length of interaction between people, the length of their relationship as well as the 

number and type of links that exist between people. Therefore, relational distance, as 

defined by Black, codd actually be conceptualized as a continuous and multi- 

dimensional variable, but there have been no attempts to do so. There are a variety of 

reasons why this is the case, but predorninant arnong them is the need for more detailed 

information on victim-defendant relationship. Because the primary source of information 

for criminal justice researchers has been and will likely continue to be official records, 

the type of detail required to capture victirn-defendant relationship as a continuous 

variable is not often available.' 

The use of victini-defendant relationship categories, however, is still consistent 

with Black's concept of relational distance as 'average' measurements of the degree to 

which people participate in each other's lives. "Just as it is possible to measure the 

stratification of many people in relation to one another, so the intirnacy of a larger setting 

may be rneasured by the relationd distance, on the average, between each person or 

group and every other, and by the range between people who are fartthest apart" (EHack, 

1976: 41). Therefore, using the indicators identified by Black, 1 conceptualized victim- 

defendant relationship as a continuum upon which various relationship categories were 



located based on the 'average' amount of relationai distance perceived to exist io a 

particuiar group or category. However, it is possible to imagine problems with the 

specific location of these five categories on my hypotheticai continuum. For example, in 

my study, family members were conceptualized to be closer in relational distance than 

&ends. However, according to Black's definition, this may not always be the case. For 

example, with regard to the age of the relationship, relational ties between family 

members such as parents and children, siblings or cousins are generally longer than that 

of fnends by vimie of how the connection occurs (Le. by birth). It is possible and often 

likely, however, that time spent with farnily varies considerably and, M e r ,  that it is not 

always greater than time spent among eends. In short, friends may interact more 

frequently, for longer penods of time and have more links than some family members, 

thus, bringing them closer in relational distance than onginally hypothesized. As a result, 

it may be erroneous to assume that family ties are always closer than ties between fiends. 

This is related to a second issue that requires M e r  investigation. 

The five relationship categories used in my first analysis still contain internai 

variation in the amount of intirnacy that exists between victims and defendants. Ln 

response to this concern, 1 disaggregated the intimate partner category and examined 

whether within-group variations existed in criminal justice responses to violent crime. 1 

chose this category because there were a suEcient number of cases for a multivarïate 

analysis, but more importantly, because there was some conceptual guidance as to how 1 

might M e r  distinguish among intimate partners, Le. relationship status and relationship 

state. However, other distinctions within relationship categories may also be theoretically 

relevant, depending on the research questions being examined (Riedel, 1987; Lofland et 



al., 1 987; Silverman and Kennedy, 1987). For example, within the stranger category, 

M e r  distinctions c m  be made that have implications for criminal justice outcornes. In 

the case of homicide, the most important distinction would be between felony-related 

stranger homicides and stranger homicides that did not occur during the commission of a 

felony (Riedel, 1987). 

In response to the lack of conceptual guidance o r  methodological research on 

measurement issues surrounding victim-defendant relationship, Lofland et al. (1 987) 

have developed what they refer to as an "amibute approach" to the measurement of 

victim-defendant relationship (p. 259). This approach addresses what they identiQ as the 

three main problems with previous measurements of victim-defendant relationship: lack 

of standardization, multidirnensional or overlapping categories, and incomplete or vague 

definitions. The basic premise behind the attribute approach is to break d o m  the 

classification of victim-defendant relationship types inta a series of binary decisions 

about the presence or absence of an attnbute or characteristic. For example, with regard 

to family relationships, the attribute approach would distinguish among relationships that 

are based on blood or marital ties. 

Lofland et al. (1987) argue that, in addition to increasing the reliability of 

measures, anorher benefit is that this approach allows for the possibility that relationships 

fd l  into more than one category. In contrast, previous classification schemes have tended 

to force victim-offender relationship types into rnutually-exclusive categories despite 

their often overlapping dimensions. For instance, a violent incident that occurs between 

acquaintances may also be crime-related. In criminal justice research, the crime-related 

characteristics of the incident may have important implications for how the defendant is 



treated in the criminal justice system, however, this information may be lost if the 

relationship is coded as 'acquaintances'. Furthemore, Lofland et al. (1987) argue that 

many classification schemes do not provide operational dennitions of relationship 

categories. When they do, they are often bnef or not consistently used. nius, there are 

few guidelines as to how one distinguishes, for example, between Giends and 

acqiiaintances or determines whether in-laws are included as family members (see 

Lofland et al., 1987 for more detailed discussion of this approach). Because the 

relationship between a victim and a defendant is a critical component in criminal justice 

decision-making, researchers need to collect more detailed information about victim- 

defendant relationships. Integrating Black's concept of relational distance and the 

attribute approach proposed above may be one way to address this issue. 

Capturing important decision points in the process 

My study exarnined several criminal justice outcornes in an attempt to capture the 

sequential nature of criminal justice decision-making. However, there were a number of 

crucial decision-making stages that 1 was not able to examine. These stages also have an 

impact on how defendants are treated throughout the process. Of particular importance 

are decisions made by police. Decisions made by police officers early in the process have 

implications for later decisions by other legal actors, particularly prosecutors. While 1 

argue that the effect of these decisions are less evident in cases of homicide because 

charges are usually always laid and cases generally prosecuted, examining the effect of 

police decisions is crucial for other violent crime. Furthemore, 1 was not able to examine 

whether defendants were detained or released on bail nor did 1 examine the decision to 



prosecute in these cases. With regard to bail decisions, information was not consistently 

available for this outcome, however, 1 expect that the distribution would have been too 

skewed for analysis because the majority of homicide defendants are remanded to 

custody. The decision to prosecute could not be examined for the sarne reason, that is, 

most homicide defendants are prosecuted, resdting in a skewed distribution. However, 

these are important decision-making stages for other types of violent crime, particularly 

among intimate partners. Finaily, few convicted homicide offenders did not receive a 

pnson sentence. As a result, 1 was unable to examine the decision to impose a prison 

sentence or not. In studies of criminal justice decision-making, these stages al1 have 

important implications for the ultimate disposition of a defendant. The relationship 

between a victim and a defendant also has implications for outcomes at these stages. 

These decision points, then, should be incorporated into future studies of the criminal 

process and the role of social morphology. 

Examining the attitudes and characteristics of ZegaZ actors 

With regard to the analysis of sentencing transcripts, remarks made by judges at 

sentencing hearings reflect only those factors that they decide to mention during 

sentencing. This does not exhaust, however, the multitude of factors that may have gone 

into the decision-making process. Daly (1994) describes the sentencing hearing as "the 

public face of justice" and argues that analyses of this stage will not reveal the 

negotiation processes that occurred prior to this hearing. Future research needs to 

examine in more detail the variety of issues that may arise when criminal justice officids 

respond to each case as it cornes through the system. One potential avenue would be 



interviews with criminal justice actors or surveys of prosecutors and judges that explore 

theK beliefs and attitudes about the role of victim-defendant relationship in their decision- 

making. The syrnbolic interactionist perspective emphasizes the importance of addressing 

the values and attitudes of people responding to deviant or criminal behavior when 

attempting to explain criminal justice processing (Becker, 1 983; Schur, 1 97 1 ). However, 

little research has done this with regard to the role of intïmacy in law. 

9.6. PoIicy Implications 

The question of whether defendants receive equaI treatment before the law is a 

complicated one because the concept of justice has various definitions. At the most basic 

IeveI, however, equal treatment means that defendants who are accused and convicted of 

statutorily sirnilar offenses have actually engaged in similarly serious offenses. My study 

showed that this may not always be the case, at least with respect to homicide. Moreover, 

it is usudly those cases that involve sexual intimates that result in more lenient 

punishrnents. While some of these disparities were explained, others were not and such a 

finding is disturbing given the emphasis in recent decades on increasing awareness, both 

publicly and within the legal profession, about the seriousness of intimate violence. In 

1998, a jury verdict and accompanying recommendations that resulted fiom an Ontario 

inquest into the death of woman by her male intimate partner stated that "the myths 

attached to family violence must be dispelled. Domestic violence is a criminal offense 

and must never be viewed as a private matter.. .The criminal justice system will have to 

be changed to deal effectively with these differences" (Chief Coroner, Office of Ontario, 



1998). This inquest followed the introduction of Bi11 (2-41 in 1996 that stipulated, among 

other things, that violence between spouses should result in harsher sentences. 

Femuiists and grass-root organizations have been working toward these goais 

since the early 1970s and, on the surface, it appears that some changes have occurred. My 

ernpincal analyses found that in the latter penod of the study - 1985 and later - the 

lenient treatment of crimes between intirnates seemed to be diroinishing. Further, in my 

sample of homicide cases, it appears that the gender combination of the defendant and the 

victim did not lead to significant differences in the treatment of violence among intimate 

partners. This contradicts the popular belief that killings between intimate partners are 

treated more leniently than other types of intimate crimes or non-intimate crimes. 

However, my qualitative analysis did find systematic disparities related to the more 

lenient treatment of intimate partners when M e r  elements of these killings were taken 

into account. Moreover, because the gender combination of the defendants and victims 

was not assessed in the qualitative analysis, it is possible that differences based on gender 

may dso exist and this requires further investigation. 

Defining 'dangerozwness ': "He 's on& a danger to his wife " 

It appears that in a number of cases, the type and extent of prior convictions lead 

to differential treatment of intirnate partner homicides and other types of killings. This, at 

first glance, could be interpreted as diFereutid treatment based on legdly-relevant 

criteria. However, 1 hypothesize that the differential treatment may stem more fiom 

different judicial perceptions of 'dangerousness' rather than fiom the defendants' 

criminal records per se. For example, John and Terry (Pair #9) both had violent criminal 



records and, despite the greater seriousness of John's crime, Terry, who killed an 

acquaintance, was sentenced to three more years than John, who killed his common-Iaw 

partner. In this particular pair, the extent of each defendant's pnor criminal record did not 

differ substantially; the nature of their crimes, however, did. John was described by the 

sentencing judge as a "clear and present danger to women." He had several pnor 

convictions for abusing the homicide victim and for violence against previous female 

pariners. In contrast, Terry had pnor convictions for robbery and assault causing bodily 

h m  and the judge described his record as 'horrifie.' With the exception of the 

defendants' relationships to their victims, there was Iittle to differentiate the pnor 

criminal histones of these defendants. 

It may be, then, that defendants who victimize non-intirnates are perceived by 

criminal justice actors as posing greater future danger to the general public because of the 

more public nature of their previous offenses. For those defendants who have restricted 

their violence to intirnate partners, the danger they pose is targeted at a particular segment 

of the population, Le. women. Thus, 1 hypothesized that it may be the courts' 

construction of cdangerousness' rather than the criminal histories of defendants that leads 

to the more lenient treatrnent of some defendants. This requires m e r  examination. At 

the very least, it does suggest that the courts might still perceive intimate violence as 

'private' violence and, as a result, as posing little threat to the safety of the generai public 

as a wh01e.~ 



The role of estrangernent in decision-making 

One £ïnding of my study related to the role of relationship state in criminal justice 

decision-making. In my analysis of the treatment of intimate partner homicides, 1 found 

that those defendants @rimarily males) who killed estranged intimate partners were 

treated more severely at the initial charging stage and with regard to conviction severiy 

More specifically, estranged killers were more likely to be charged with first-degree 

murder and were more likely to be convicted of murder than those defendants who killed 

current partners. One potential explanation for this difference is that killings between 

estranged partners are distinctly different in a number of ways because of the 

characteristics associated with this type of relationship. For example, it may be that 

estranged killings are more likely to occur in public because defendants and victims are 

no longer living together. Fa contrast, killings between current partners may be more 

likely to occur in private locations. In rny sarnple, however, only two characteristics 

differentiated arnong these killings. In estranged killings, victims were likely to be 

younger and were more likely to be non-white. There were no differences in the location 

of the killing (e-g. public versus pnvate location). Despite the few differences noted, 1 

included these and other controls for a number of characteristics and found that 

relationship state still mattered. Thus, 1 concluded that perceptions of or folk typifications 

about the killing of estranged partners rather than the characteristics associated with these 

killings appeared to result in the more severe treatment of these defendants. 

This h d i n g  is disturbing because it suggests that two expianations offered by 

Rapaport (1 99 1, 1994) may be relevant. First, it may be that judges and other legal actors 

still adhere to the notion that male defendants who were still involved with their victims 



at the time of the k i h g  should be subject to less punishment for crimes of violence than 

those who no longer hold this status. In short, as Rapaport argues, these defendants may 

be seen as having more of a 'right' to victimize their dependants than estranged killers. 

Altematively, it may be that criminal justice officials believe victims in estranged killings 

have attempted to reduce their risk of victimization and, as a result, are less responsible 

for their own demise. 

The frst explanation suggests that additional training for criminal justice officials 

rnay be requîred so that the legacy of perceiving intimate violence as private violence 

continues to be challenged. Moreover, it rnay be that such crimes - or 'garden variety 

domestic homicides,' as Rapaport (1994) calls them - are still eliciting images of 'crimes 

of passion,' despite the well-documented finding that intirnate partner kiliings are 

commonly the culmination of ongoing violence in a relationship (Gartner et al., 1999; 

Campbell, 1992). Thus, the image of these crimes as 'hot-blooded' or 'spontaneous' also 

needs to be challenged on an ongoing basis. Killings that occur among intimate partners 

who were living together at the thne of the incident do not, by virtue of the partners' 

cohabitation, preclude the possibility that premeditation or, at the very least, intent was 

present. Recall that 1 found that evidence of premeditation was more common among 

sexual intimates than among other types of victim-defendant relationships. This second 

explanation posed by Rapaport also suggests that a better understanding needs to be 

achieved by criminal justice actors about the plight of wornen who live in andor attempt 

to exit fiom abusive situations. 



hproving criminal justice data 

Finally, this study suggests that some changes may have occurred in response to 

increasing public concem about intimate violence and, in particular, violence among 

sexual intimates as a senous social problem. In partïcular, 1 found that defendants who 

killed sexual intirnates were treated more seriously at some stages of the criminal process 

than those who killed other types of victims in the latter penod of the study - fkom 1985 

to 1996. However, a more detailed and ongoing assessrnent of the effect of recent 

legislative and policy amendrnents and/or implementations on criminal justice responses 

to al1 types of violent crime is needed. So far policies aimed at addressing the problem of 

intirnate violence have evolved largely independent of research on these issues. For 

example, there is little research on whether specialized domestic violence courts itilprove 

upon criminal jastice responses to intimate violence. Despite the dearth of research on the 

effectiveness of such mechanisms, specialized domestic violence courts are being 

implemented in many jurisdictions, particularly in recent years. The gulf behveen 

criminal justice research and policy in Canada, however, is a problem generdly (see 

Roberts, 1999). To assess the effect of policy and legislative changes, better criminal 

justice data than are currently available are required. Moreover, information on victim, 

defendant and offense characteristics need to be linked to criminal justice outcomes to 

determine if recent changes are effective, particularly with respect to the role of intimacy 

in law, and to determine what factors lead to more punitive responses to violent crime. 



1 I refer to the analyses in Chapter 5 that compared the sentences received by defendants who killed sema1 
intimates to sentences imposed on defendants who kiIIed other types of  victirns, including other farnily 
rnembers, â-iends, acquaintances and strangers. 
2 With regard to other types of vioIent crime, victimization surveys are another potential source of 
information, but these surveys have not traditionally focused in detail on the criminal justice response to 
violent crime, 
3 Recent research has found, however, that it may be problematic to assume that an individual who 
victimizes intimates does not pose a threat to rnembers of the pubIic. Moffit et al. (2000) found that partner 
abuse and 'general crime' were related: fhose Iikely to commit one type of crime were IikeIy to commit 
ofher offenses as well, Thus, the perception that offenders who victimize intimates, and in particular 
intimate partners, do not commit other types of violent or non-violent crime is erroneous. These individuals 
engage in violence against non-intimates as weI1 as in a variety of non-violent offenses (see alsc Hagan et 
al., 1996). 



APPENDICES 



Table A2.1: Rcscarch Questions and Rclated General and Specific i-fypothescs 

General Hypothesis A: The closer the relational distance betweeii an Specific Hypothesis A l :  Defendants who victiniize acquaintances will be 
defendant aiid Iiis/lier victini, the niore leniently tliat defendant will Lie treated treated more lenieiitly by the courts tlian defendants who victimize straiigers. 
witlii~i the criniinal justice systerii. 

Spccific Hypothesis A2: Deferidants who victimize friends will be treated 
niore leniently by the courts thsn defendanis who victilnize acquaintances. 

Specific tlypothcsis A3: Defendants who victiniize fainily niembers (iiot 
includiiig spouses) will be treated inore leniently by the courts tlian defendants 
wlio victiniize friends. 

Specific Hypothesis A4: Defendants who victiniize intiniate partners will be 
treated more leniently by the courts tliaii defendants who kill faiiiily illenibers 
(iiot iiicluding spouses). 

General Hypathesis B: The greater the relational distance betweeri a Specific Hypothesis BI:  Witli regard to relationship status, defendants who 
defendant and hislher intiniate partner, the more lenient that defendant will be victiinize marital partners will be treaied more leniently than defendants wlio 
treated in the criminal justice systeiii, victimize non-marital sexual partners. 

Specific Hy pot hesis B2: W ith regard to relationship state, defendants who 
victimize current partners will be treated more leniently than defendants who 
victimize former or estranged partners. 



Table A2.I: Research Questions and Related Gencral and Specific Hypotheses (cont'd) 

General Hypothcsis C: The effect of victiiii-offender relatioiisliip on criiiiinal 
justice outconies will Vary by the gelides of the defendant aiid Iiisllier victiin. 

Gcneral Hypothcsis D: The effect of victiiii-offeiider relationsliip on criiiiiiial 
justice outcomes will Vary by the tinie period in which the case was disposed 
of througli the courts. 

Specific Hypothesis Cl: Cases receiving the iiiost lenient treatnient by the 
courts will be those in  wliich the defendant is feniale, the victim is male and 
the relationship is an intiiiiate oiie. 

Specific Hypothesis C2: Cases receiving the inost severe treatinent by the 
courts will be tliose in wliich the defendant is male, the victiiii is feni~le  and 
there is no prior relationsliip. 

Spccific Hypothesis Dl: The effects of intiniacy on criniinal justice outcomes 
should attenuate over t h e ,  tliat is, the more lenient treatnient of intiinate 
violence should be less eviderit in the later period. Nevertlieless, violeiice 
between non-intiniates will continue to be treated more serioiisly, 
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Appendix 4A 

Table A4.3. Missing Data: Unstandardized Coefficients for Dummy Variables Capturing Missing Data on 
Control Variabiesa 

Variable b S.E. 

Y, Initial prosecution charge 
Missing on defendant prior record 
Missing on defendant employment status 
Missing on victim employrnent status 
Missing on victim substance use 

Y2 Mode of conviction 
Missing on defendant pnor record 
Missing on defendant employment s tatu 
Missing on victim ernployment stahis 
Missing on victim substance use 

Y3 Verdict at trial 
Missing on defendant prior record 
Missing on defendant ernployment status 
Missing on victim employment status 
Missing on victim substance use 

Y4 Convicted 
Missing on defendant prior record 
Missing on defendant employment status 
Missing on victim employment status 
Missing on victim substance use 

Ys Seriousness of conviction 
Missing on defendant prior record 
Missing on defendant ernployment status 
Missing on victim ernployment status 
Missing on victim substance use 

Y6 Length of sentence 
Missing on defendant prior record 
Missing on defendant employment status 
Missing on victim employment status 
Missing on victirn substance use 

Y, Amount of law 
Missing on defendant prior record -.O6 -24 
Missing on defendant employment status .3 2 -22 
Missing on victim employment status -.62** -19 
Missing on victim substance use -.28 -16 
" Dummy variables for missing data were only included in mode1 if data were rnissing in more than 10% of 
the cases Defendant prior criminal record is not included as a control variable in the mode1 predicting 
verdict at trial. 



Appendix 4A 
Tables Al-A3 

Table 1: Probit Mode1 to Correct for Sarnple Selection Bias, Verdict at Trial (Y3) 

The sample for the andysis of verdict at trial (Y3) is slightly different from that used in 
the analyses of initial prosecution charge (Yi) and mode of conviction (Yz) as it includes 
oniy those defendants who had their cases resolved at trial. Selection of the variables 
used in the probit model, then, included those factors that significantly predicted whether 
a case was sent to trial or was resolved by guilty plea (Le. mode of conviction). The 
probit model used to generate the selection tiazard was as follows: 

Sexual intimates 
Famil y 
Friends 
Acquaintances 
Defendant unemployed 
Victim is female 
Victim using substances 
Gun used in killing 
Killing occurred afier 1984 

S.E. 



Table 2: Probit Mode1 to Correct for Sarnple Selection Bias, Seriousness of Conviction 
(Ys) 

The sample for the analysis of the seriousness of conviction (Ys) is slightly different from 
that used in the analyses of the overall likelihood of conviction (Y4) as it includes only 
those defendants who were convicted for their crirne(s). Selection of the variables used in 
the probit model, then, included those factors that significantly predicted whether a 
defendant was convicted overall. The probit model used to generate the selection hazard 
was as follows: 

Sexual intimates 
Farnily 
Friends 
Acquaintances 
Defendant has criminal record 
Defendant primary offender 
More than one defendant 
Seriousness of prosecution charge 
Defendant was male 
Victim was unemployed 
Victim drinking/using dmgs 
Killing occurred after 1984 



Table 3: Probit Mode1 to Correct for SampIe Selection Bias, Sentence Length (Y6) 

The sarnple for the model predicting the length of irnprisonment imposed (Y6) is slightly 
different from that used in previous analyses as it includes only those defendants who 
were convicted. Selection of the variables used in the probit model, then, included those 
factors that significantly predicted whether a defendant was convicted overail. The probit 
model used to generate the selection hazard was as follows: 

B S.E. 

Sexual intimates 
Farnily 
Friends 
Acquaintances 
Defendant has criminal record 
Defendant primary offender 
Seriousness of prosecution charge 
More than one defendant involved 
Defendant was male 
Victim was unemployed 
Victim drinkinghsing drugs 
Killing occurred after 1984 
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Dashes indicate that variables were not included specific rnodels. 

1974-1996, 
Verdict 
At Trial 

y3 

Mean 
(S. D.) 
N=347 

.38 
L49) 
37.90 

(14.75) 
.49 

(.50) 
,55 

(SO) 
.38 

(.49) 
.44 

(SO) 

.29 
(.46) 
.23 

(A2)  
.48 

(S4) 
the criniinal 

City-Level Data, 
Mode of 

Conviction 
y 2 

Mean 
(S.D.) 
N=63 1 

.34 
(.47) 
37.54 

( 16.64) 
.44 

(50)  
.52 

(30) 
.55 

(,50) 
.53 

(SO) 

.29 
(.45) 
.19 

(.39) 
.53 
(SO) 

specific stages of 

Table A5.1, Descriptive Statistics 

Variable 

Victim Characteristics 

Victini is fenialc 

Age of victim 

Victini is non-white 

Victini is not niarried 

Victim uneniploycd 

Victiin drinkinddrugs 

Offense Characteristics 

Public killing 

Gun used 

Killing post-1984 

'Case attrition leads to varying 

for Toronto 
Initial 

charge laid 
y 1 

Meaii 
(SD,) 
N=636 

.34 
(.47) 
37.54 

(1 664) 
-44 

( . W  
.52 

(.50) 
.55 

(. 5 O) 
.53 

(. 50) 

.29 
(.45) 
.I9 

(.39) 
.53 

(SO) 
sample sizes at 

Reduced Wide 
Overall 

Conviction 
y4 

Mean 
(S.D,) 
N=636 

.34 
(347) 
37,54 

(1 6.64) 
.44 

(50) 
.52 

(.50) 
.55 

(.50) 
.53 

(.50) 

.29 
(-45) 
.19 

(.39) 
.53 

(, 5 0) 
justice process. 

Sample (cont'd) 
Severity of 
Conviction 

Ys 
Meaii 
(S.D.) 
N1483 

.34 
( .40  
36.85 

(14.30) 
,42 

C49) 
,54 

(50) 
,56 

(SO) 
.56 

($50) 

,30 
(.46) 
.17 

(,38) 
.59 

(.49) 

Lengtli of 
Sentence 

Y6 

Mean 
(S,D,) 
N=483 

,34 
(-48) 
36.85 

(1 4.30) 
.42 

C49) 
.54 

(30)  
.56 

(SO) 
.56 

( . w  

-30 
(-46) 
.17 

(,38) 
.59 

(,49) 

Aiiiount 
Of Law 

y 7 

Mean 
(S.D.) - -- 
N=636 

-34 
L47) 
37.54 

( 1  6.64) 
.44 

(50)  
S 2  

( . w  
.55 

(SO) 
,53 

(.50) 

,29 
(,45) 
,19 

(,39) 
,53 

(-50) 
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Table A7.1: Deep Sample Detail for Matched Pairs 
Pair # Defendant (Case #)" Charge Conviction Mode Y ear Record Age 

Patrick (8 1 56) First First Trial 1981 Yes 32 
Dannv (8225) First First Trial 1982 Yes 3 1 

2 Wilton (9206) First First Trial 1992 Yes, violent 25 
Richard (885 5 )  First First Trial 1988 Yes, violent 25 

3 Hugli (7920) First Secoiid Trial 1979 Yes 3 1 
Lawrence (77 12) First Second Trial 1977 Yes 35 

4 Robert (9047) First Second Trial 1990 No 24 
Patrick (92 17) First Second Trial 1992 No 23 

5 Maliadeo (9406) First Second Trial 1994 No 52 
Terry (9425) First Second Trial 1994 No 48 

6 Winston (7850) First Manslaughter Trial 1978 No 30 
Everton (83 1 1) First Manslaughter Trial 1983 No 28 

7 Christopher (883 1) Second Second Trial 1988 Yes 42 
Gary (88 18) Second Second Trial 1988 Yes 30 

---- 
Trial 1993 Yes, violent 21 

David (8020) First Second Trial 1980 Yes, violent 27 

9 John (9 1 1 7) Second Second Trial 1991 Yes,violent 38 
Terry (9525) Second Second Trial 1995 Yes, violent 36 





Table A7.1: Deen Samnle Detail for Matched Pairs (cont'd) 

1 

19 1 Melinda (9042) 1 Manslaugl~ter 1 Manslaughter 1 Plea 

- . . . - - - - -- . . - . m . 
Pair # 

Jennifer (9440) 

Charge Defendant (Case #) 

20* 

Manslaughter 

21* - 

23 1 John (88051 1 Second 1 Maiislawrzliter 1 Plea 

Conviction 

Jose (7606) 
Curtis (82 1 O) 

22* 

Mode 

Manslaughter 

Paulo (7944) 
Van (8233) 

I I I 

24 1 Nasrullah (9019) 1 Second 1 Second 1 'Trial 

Plea 

First 
First 

Richard (82 1 4) 
Alvin (8039) 

-- 

Second 
Second 

25 1 Michael(90391 1 First 1 Second 1 Plea 

Second 
Second 

Second 
Second 

\ I 

Ronald (8636) 

James (8935) 

Plea 
Plea 

Mailslaugliter 
Manslaughter 

Plea 
Plea 

Second 
Second 

Second 

Second 

Trial 
Trial 

Plea 
, 

26 

1 I 

27 1 Domenico (85021 1 First 1 First 1 Trial 

Y 

Manslaughter 

Second 

Reginald (86 14) 

William Brett (8220) 

-- 

( Wade (8532) 1 First 1 First 1 Trial 

Plea 

Trial 

William Edward (8043) 

Year Record Age Sentence 

First 

First 

1 1 

1990 1 Yes 1 24 1 2  1 

Second 

First 
First 

I P 

1976 1 Yes 1 16 1 5  1 
1994 

First 
Trial 
Trial 

Yes 

1982 
1980 

1988 
1986 

20 

Yes 
Yes 

1990 
1989 

2 

Yes 
Yes 

1990 
1986 

19 
19 

Yes, violent 
Yes, violent 

1980 

10 
14 

46 
49 

Yes 
Yes 

1982 

6 
4 

32 
28 

Yes 

15 
21 

45 
33 

Yes 

10 
13 

42 25 
23 25 



Table A7.1: Deep Sample Detail for Matched Pairs (cont'd) 
Pair # 1 Defendant (Case #) 1 Charge 

I I 

29 Luigi (75 16) Second 
_i_n__i_i_n__i_i_n__i_i_n__i IKim(7830) Second 

- 

30 131iilbert (8036) Second 
Devon (8006) Second 

31 Haiili (93 1 6) Second 
Ante (9 163) Second 

32* 1 Doiina (7609) 1 Second -- 1 

( Heather (8 1 53) Second 

33" Carolyn (7933) Second 
1 Maria (7946) 1 Second 

34 1 Kama1 (86 15) 1 First 
- -- 

Kenneth (91 71) First 

Conviction 

1 

35 1 Derrick (89 1 5) First 
Antliony (9447) First 

Mode 

36 John (7705) Second 
W illiarn (7708) Second 

Year 

Second 
Second 

Record 

Second l'rial 1975 

I I I I I 

Second 1 Trial 11980 I N O  141 1 10 

Second Trial 1978 

Agc 
I 

Yes 

I I I I I 

Manslauel-iter 1 Trial 11993 1 NO 1 35 1 6.5 1 

Sentence 

Yes 
Yes 

Trial 
Trial 

Yes 

Second Trial 1980 

Manslau~hter 1 Trial 11991 ) N o  157 1 5  1 

1980 
1982 

28 

27 
23 

10 
20 

No 

Maiislaugl~ter 1 Plea 1 1979 1 Yes 1 39 1 4  

1 O 
10 

12 

Manslaughter Trial 1976 
Manslaughter Trial 1981 

19 10 

Yes 
Yes 

Manslaughter Plea 1979 

First Trial 1986 
First Trial 1991 

26 
20 

Yes 

First Trial 1989 
First Trial 1994 

3 
15 

Yes 
Yes, violent 

20 

1 1 

1 

2 

40 
30 

Yes 
Yes, violent 

36 
47 

Manslaughter Trial 
Manslaughter Trial 1977 

25 
25 

-- 
9 

10 Yes 

42 
38 

25 
25 
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APPENDIX 7A 
PAIR-WISE COMPARISONS 

Simiiar punishmen fs. Similar crimes? 

Pair #1: Patrick (spouse) and Danny (stranger) 

Patrick. After beating his wife unconscious, the defendant picked her up from the floor and 
walked out to their 17" floor baicony and dropped her over. The couple had been fighting over 
the possibility of a divorce that the victim did not want. During the argument, she threatened to 
tell the police that Patrick had intentionally burned d o m  their home. He had been charged with 
m o n  related to this incident, but the charges were later dropped. A woman with whom Patrick 
had been having an &air witnessed the argument and subsequent killing and testified against 
Patnck at trial, stating that Patrick had told her that he was "going to take care of' of the victirn. 
She testified that she saw him drop his wife off the balcony. Patrick claimed that his wife 
accidentally fell to her death (Case 8 156) 

Danny. The victim and defendant met at a tavem and lefi together later that same evenuig. The 
killing occurred some place near the tavem. After sexually assaulting and rnutilating his victim, 
Danny strangled her. He then dumped the victim's body in an alleyway that was, coincidentally, 
about four kilometers from her home. The next day, the single mother of f o u  was found semi- 
nude with a pair of pantyhose knotted around her neck. Evidence at the trial indicated that the 
defendant was in bed with another woman within an hour of the killing. Both the victim and the 
defendant had consumed a large quantity of alcohol. Court records indicated that that the 
defendant ran away from home when he was 10 years old and was raised by a prostitute in 
Vancouver, British Columbia. She died of a heroin overdose when Danny was 15. (Case 8225) 

Similarifies: Both defendants used more than one method to kill their victim. Patrick beat 
his wife and then threw her off the balcony of their 17" floor condominium apartment. Danny 
strangled and mutilated his victim. Neither defendant showed remorse for their acts and both 
attempted to conceal their crimes although Patrick's efforts to obstruct justice were more 
concerted and complex as he told a number of stories to throw the authorities off, one of which 
was that his wife had accidentally failen to her death fiom their balcony. 

Dzrerences: There was evidence of premeditation in Patrick's case. As indicated in the 
narrative, a key witness testified that she had witnessed the killing and that Patrick had told her 
he was going to "take care of his wife." While there was no evidence of premeditation in 
Danny's case, he sexually assaulted and mutilated his victim. Moreover, Danny's crime took 
place in a public location whereas Patrick's took place in the privacy of his and the victim's 
home (at least until he threw her out the window to the public street below) where they lived 
together. A fürther aggravating factor in Danny's case was the fact that he was in bed with 
another woman within an hour of the killing. However, in contrast to Patrick's case, both Danny 
and his victim had been drinking excessively which could be perceived as a mitigating factor. 



Conclusion: Patrick, 32, and Danny, 3 1, were each charged with and convicted at trial of 
first-degree murder and sentenced to the mandatory 25 years in prison. These killings appear to 
be similar in offense seriousness. (Judgement: Offense seriousness similar; sarne sentence 
warranted) 

Pair #2: Wilton (ex-girlfiend) and Richard (acquaintance) 

Wilton. Two days before he was scheduled to appear in court on charges of assault with a 
weapon, uttering deaths threats and stealing property fiom his former girlfiend, Wilton slashed 
her throat with a machete. He had tried unsuccessfully to get the crown attorney and/or the 
victim to drop the charges against him pior  to the homicide. The prosecutor would o d y  agree to 
reducing the charges to assault. The single mother's killing took place while her three-year-old 
daughter and her roornmate were in the bathroom of her apartment. They were unaware of what 
had happened until the victim did not corne back fiom answering the door and her roommate and 
her child discovered her body when they went in search of her. The victïm had responded to the 
knock on her apartrnent door, finding Wilton on the other side, bearing a gift box. He had a 
machete hidden behuid his back that he immediately used to kill the victim. The gift box had 
been a ruse to gain entry to her apartment and was later discovered to be empty. The victîm's 
head had been alrnost severed from her body because of the excessive force with which Wilton 
had used the machete. Bloody footprints Ied to the part-tirne laborer's arrest the following day. A 
witness had dso seen Wilton sharpening a machete before the killing. (Case 9206) 

Richard. Richard met his victirn while they were living in the same apartment building. The 
victim accused the defendant of sexually assaulting her and had filed charges against hun in 
February 1988. A few days prior to her killing, the victim came home to find that the defendant 
had broken into her apartment and was waiting there for her. Before leaving, he threatened to kill 
her if she did not drop the sexual assault charges against him. The victim telephoned the police to 
report the threat and two days later. during a taped conversation, the victim tricked the offender 
into incriminating himself about the sexual assault as instructed by the police. At the same time, 
however, she revealed where she worked. Police told her not to leave work without a police 
escort whiIe the defendant was still at large. On the day of her death, the victim left work to pick 
up her son. She did not have police escort because they did not show at the arranged time. That 
sarne day, the defendant had called in sick at his place of work so he could lay in wait for his 
victim. He had been drinking at the time of the Iulling. He abducted and strangled her that day 
and her body was not found until seven months later behind a factory where the defendant had 
once worked. Her ankles and one wrist had been tied with a type of wire found in the factory. 
Sometirne later, the defendant confessed to others what he had done. (Case 8855) 

Similarifies: Both cases share two aggravating factors. First, both crimes appear to have 
been premeditated. In the first case, Wilton obtained a machete and took it to the victim's 
apartment, gaining access under false pretenses (i.e. he pretended to be bearing a gift). He killed 
the victim as soon as she opened the door. Richard took the day off work and laid in wait for his 
victim until she left her place of work. He abducted and strangled her that same day. Second, 
there was prier violence by the defendants against the victims that resulted in contact with the 
criminal justice system. Wilton was facing charges of assault with a weapon and uttering death 



threats against his victim. He was scheduled to appear in court on these charges two days before 
the killing. Richard was facing a sexuai assault charge involving his victim and had threatened to 
kill his victirn if she did not &op the charges- 

Dz~eeences: Wilton used a machete to kill his victim with such force that he nearly 
decapitated her. He left the victim on the floor where her young child and roommate discovered 
her. Richard did not use a weapon nor was excessive violence noted- However, this was an 
interracial killing: Richard was an Aboriginal Canadian and his victim was white, of eastem 
European origùis. However, there were two mitigating factors in Richard's case: he had 
consumed quite a bit of alcohol during the day, waiting for his victirn to leave work and he 
confessed to his crime to the authorities. 

Conclusion: Wilton, 25, and Richard, 25, were charged with and convicted at trial of 
first-degree murder and sentenced to the mandatory 25 years in prison. However, it could be 
argued that the killing by Wilton was more serious because of the presence of the child in the 
apartment and her discovery (along with the victim's fiend) of her mother's nealy decapitated 
body. Furthemore, there was no mention of any mitigating factors in his case. Both offenses, 
however, appear to warrant first-degree murder convictions. (Judgement: sexual intirnate case 
less serious; shorter sentence warranted) 

Pair #3: Hugh (spouse) and Lawrence (acquaintance) 

Hugh. The victim and defendant had recently returned to Canada fiom Jarnaica where they had 
manied (allegedly to allow the defendant to claim landed immigrant status). The defendant had 
previously been in Canada on a visiter's permit. He returned to Jarnaica three months before the 
killing and married the victim and they retunied to Canada together. They were experiencing a 
lot of adjustrnent difficulties and had been arguing on the day of the killing over some 
immigration documents that were needed for a hearing the next day. The argument escalated and 
the defendant brought out a knife. The victim's 18-year-old daughter tried to intervene, but was 
unsuccessful and she was slashed in the process. The defendant stabbed the victim 23 t h e s  then 
slashed his own throat, but his injuries were not fatal. Police were called to disarm the defendant. 
Both the police who responded to the cal1 and the victim's daughter witnessed the incident. (Case 
7920) 

Lawrence. Lawrence arrived at the victirn's home on the day of the killing, allegedly to collect 
money the victim owed him. He had boarded at the home of the victirn and her husband in the 
past. During this visit, they got into an argument over the debt. The neighbors heard arguing and 
the victim shout, "No, don't ...y ou're going to kill me," however, they did not notiQ the police. 
The victim's husband discovered her body when he came home from work the same day. She 
had been strangled and sexually assaulted. Her underpants were pulled down to mid-thigh level. 
The top half of her dentures were found in the kitchen and the bottom half in the living room. 
(Case 7712) 

Similarities: Both kiilings arose out of quarrels that occurred on the day of the homicides, 
escalating into Iethal violence. In the first case, having moved to Canada recently, Hugh and his 
victim were experiencing some difficulty adjusting to their new life. They argued over some 



immigration papers that were needed for their hearing the following day. In the second case, 
witnesses overheard Lawrence and his victirn arguing over a financial debt. 

Dz&%erences: Hugh used a knife to kill his victim, stabbing her 23 times, and aiso injured a 
third party in the process. The victirn's daughter, who witnessed the killing, was slashed when 
she tried to intervene. Thus, Hugb's case involved the following aggravating factors: weapon 
use, excessive violence and a child witness. However, Lawrence sexually assaulted his victirn. 
One mitigating factor was present in Hugh's case: he attempted to slash his own throat after 
killing his spouse. 

Conclusion: Hugh, 3 1, and Lawrence, 35, were initially charged with first-degree murder, 
but found guilty of second-degree murder at trial. Each defendant was sentenced to the minimum 
10 years' imprisonment. Hugh's case involved a number of aggravating factors that were absent 
in Lawrence's case, thus, the case involving sexual intimates was judged to be more serious 
despite the similarïty in punïshrnent. (Judgement: sexual intimate case more serious; sirnilar 
sentence not warranted) 

Pair #13. Gordon (ex-cornmon-law) and John (stranger) 

Gordon. The defendant was engaged to be married to the victim. However, several days before 
the killing, the victim moved out of the house that they had been sharing while Gordon had been 
in jail for unrelated criminal charges. Gordon claimed that the victim had taken about $1,000 in 
cash that belonged to him and had also stolen a case of beer that belonged to h i .  and his brother. 
He called the police and threatened to kill her if he found her before they did. He also telephoned 
the victim's rnother? looking for her, and threatened to kiI1 her daughter during their 
conversation. He subsequently tracked the victirn down at a filend's apartrnent before the police 
were able to locate her and beat her to death. As a result of the beating, blood was al1 over the 
apartment - on walls, floors, in the bathtub, sink and on mirrors. The victim was discovered face- 
up in a pile of debris. Neighbors later told police that they had heard the defendant Say, "You 
took my money and I'm going to kill you." They called the police at this tirne. Both Gordon and 
his victim had high readings of akohol in their systerns. Physical evidence tied the defendant to 
the killing. (Case 88 12) 

John. The victim in this case had suffered mental problerns since about 1960 and had tiequently 
been admitted to the local psychiatrie hospital where she was staying at the time of her death. On 
the morning of the killing, the victim came upon the defendant on the street where, according to 
John, they discussed a sex act and proceeded into a nearby alley to have sex. Police indicated, 
however, that John accosted the victim on the street, hauling her into the alleyway where he 
sexually assaulted and strangled her. Her face was so badly damaged that she was 
unrecognizable. John was arrested later that day as he was attempting to assault a second woman. 
Traces of the victim's blood were found on the his clothing. The defendant, who had a history of 
substance abuse, was drinking at the tirne of the crime. (Case 8730) 

Similariries: Both cases involved the use of excessive violence by the defendants. Gordon 
subjected his victim to such a beating that blood was found ail over the apartment. John both beat 



and strangled his victim to death, leavhg her face unrecognizable. Both defendants had been 
drinking excessively at the time of the killings. John had a history of substance abuse. 

Dzrerences: There was evidence of premeditation in Gordon's case as he had threatened 
to kill the victim in telephone conversations with both the police and the victim's mother. While 
premeditation was not evident in John's case, a number of other potentially aggravating factors 
were present. First, it was an interracial killing. John is an Abonginal Canadian and his victirn 
was white. Second, John's victim could possibly be perceived as more vulnerable than Gordon's 
victim because of her long history of mental problerns and the fact that she was staying in a local 
psychiatrie hospital at the time of her death. In contrast, while Gordon's victim was highly 
intoxicated at the tirne of her death, victim participation could be argued as the victim, who was 
engaged to be married to Gordon, had moved out of their home while he was serving tirne in jail 
for an unrelated offense. According to the defendant, she stole $1,000 and a case of beer when 
she left. Her sudden exit fiom the relationship and the alleged thefi were what provoked the 
attac k. 

Conclusion: Gordon, 37, and John, 32, were initially charged with first-degree murder. 
They both pleaded guilty to the lesser charge of second-degree murder and were sentenced to 12 
years. The potential mitigating factor in Gordon's case (i.e. victim participation) coupled with 
the fact that John's crime occurred in a public location (Le. alleyway); hvolved the sexual 
assault of his victim: and his subsequent arrest while in the process of attacking another victim 
on a public Street appear to increase the seriousness of John's offense. However, sirnilar 
punishments were irnposed. (Judgement: sexual intirnate case less serious; similar sentences not 
warranted) 

Pair #18: Michelle (common-law partner) and Giang (stranger) 

Michelle. Michelle and her victim were romantically involved for about eight months before the 
killing occurred. Both were intoxicated when an argument broke out and, at some point during 
the argument, the victim ended up dangling over their balcony. Michelle's daughter tried to 
intervene at this stage, but was pushed away by the defendant who then shoved the victirn over 
the edge of the balcony to his death. Michelle called the police, informing h e m  that the victim, 
who had a history of substance abuse, had cornrnitted suicide. When suicide was mied out as a 
possible cause of death, Michelle changed her story, attempting to pin the crime on her brother 
who had also witnessed the incident. The defendant's daughter and other witnesses finally 
reveded that it was the defendant who was responsible for the homicide. (Case 9526) 

Giang. The victim and the defendant had been at separate Karoke bars on the night of the killing. 
The defendant was celebrating her birthday with some friends. They decided to go to another bar 
and when they arrived, the restaurant was quite busy and there was no seating available. The 
defendant approached the bar, removed the victirn's grocery bags fiom one of the barstools and 
threw them on the floor. The victim becarne upset by this and an argument ensued that tumed 
into a minor shoving match. Other patrons quicldy separated them and the restaurant owner gave 
the victim another beer and suggested he go home after it was finished. The defendant and her 
fi-iends were asked to leave the victim alone because he had some mental problerns. However, 
the defendant entered the kitchen area of the restaurant and when she returned, she showed a 



laufe to one of the witnesses, saying she was going to stab the victim. When the victim left the 
restaurant at about 1 a-m., the defendant and her fnends followed hirn outside and another 
confrontation developed that tumed into a fist fight. During the fight, the defendant produced the 
M e  and stabbed the victirn, who iwnediately collapsed to the ground. The defendant hid the 
knife behind a utility pole and it has never been recovered. The defendant and her fiends fled the 
scene. A bystmder called the police and witnesses later identified the defendant. The defendant 
turned herself into the police. Evidence later indicated that the victim was rnentally handicapped 
and often pestered people in bars after he had been drinking. Police indicated that the man's 
mental problems coupled with his alcohol consumption often gave people "the wrong 
impression." Others outside the tavern had witnessed the killing. (Case 9629) 

Similariries: In both cases, the victim and defendant had been drinking to excess on the 
night of the kilhgs. The victim in the first case had a history of substance abuse and the victim 
in the second case suffered unidentified mental problems so they may have been perceived as 
vulnerable victirns. 

Dlxerences: Michelle and her victim were living together so their physical proximity was 
greater than Giang and her victim who met on the night of the killing in a tavern. An aggravating 
factor in Michelle's case is her efforts to conceal her role in the victim's death, first, by claiming 
it was suicide and when that explmation was not accepted, by blaming her brother for the killing. 
In contrast, Giang turned herself into the police which may or may not have been a mitigating 
factor since there were a nurnber of witnesses to the killing who had identified her as the 
perpetrator. There was evidence of premeditation, or at least intent, in Giangys case, fiom the 
witness who heard her Say she was going to stab the victim when she got the knife from the 
kitchen. Two other aggravating factors in her case were the use of a weapon and the public 
nature of the killing Le. it took place on a Street outside of the tavern. However, there was one 
rnitigating factor in Giang's case and that is victirn participation. Witnesses indicated that the 
victim apparently s e e r e d  some mental problems and often pestered people in bars after 
consuming alcohol. Police indicated that the mental problems coupled with his drinking often 
gave people "the wrong impression." 

Conclusion: Michelle, 40, and Giang, 27, were charged with second-degree murder, but 
pleaded guilty to manslaughter and w-ere sentenced to five years. Their offenses appear to be 
similar. While there was no evidence of premeditation in Michelle's case, her efforts to cover up 
her role in the killing may have been perceived as an aggravating factor by the courts. While 
there is evidence of victim participation in Giang's case, she may not have interacted with the 
victim in the first place if she had not dumped his groceries ont0 the floor. Thus, similar 
punishments appear to be wmanted. (Judgement: offense seriousness similar; same sentences 
warranted) 

Pair #19: Melinda (comrnon-law partner) and Jennifer (stranger) 

Melinda. The victim and defendant decided to kill themselves and both had left notes for their 
family documenting their intentions. The plan was, according to Melinda, that she would inject 
the victim with an overdose of drugs and then inject herself. Adhering to their pians, she injected 
the victim and then herself, but she awoke later that same day to find the victirn dead. It is 



thought that because the defendant was a heroin addict, her tolerance for the narcotic was much 
greater than the victim's who had little experience with drugs (although he had a history of 
alcohol abuse). Melinda got up and went to work at a tavem where she performed as an exotic 
damer, not telling anyone about the victim's death. A Eend found the victim's body the next 
day and notified the police. (Case 9042) 

Jennifer. The victim in this case was out celebrating his birthday at a neighborhood bar and was 
waiking home when he met two women in an alleyway. Jennifer claimed that he approached her 
and asked her for sexual favors, mistaking her for a prostitute. The defendant pushed him away 
and the victim fell and hit his head. He was not killed instantly and managed to flag a taxi to take 
him home. His family noticed his injuries and took him to the hospital where he died three days 
later. Both Jennifer and the victirn had been druikllig at the time of the incident and had histones 
of substance abuse. A fiiend of Jennifer's initially lied for her, implicating someone else, but she 
later recanted this testimony, testifying against Jennifer. (Case 9440) 

Similarities: The defendant and the victim in both cases had substance abuse histories 
and were drinking andor using drugs at the time of the killing. Both cases involved some degree 
of victim participation which may have acted to mitigate the defendants' culpability. In the fwst 
case, the victirn's death was the result of a homicide-suicide that never got completed, possibly 
because of Metinda's tolerance for drugs. Both she and the victim left notes for their farnilies 
outlining their intentions, thus, the victim's participation in his own death was documented. In 
Jennifer's case, the victim approached her in an alleyway and asked her for sexual favors. She 
responded by pushing him away and he fell, sustainhg head injuries that were later fatal. 
Therefore, malice aforethought was absent in both cases. That is, Melinda was to have died with 
her victirn and Jennifer did not intend to fataily injure her victim. However, both initially 
attempted to conceal their role in the crimes and their efforts to obstmct justice may have been 
considered aggravating factors. 

Dzrerences: While there was obviously premeditation in Melinda's case, the victim's 
role in his death and her own attempt at suicide are mitigating factors. Jennifer's crime took 
place in public whereas Melinda's took place in the privacy of their home. 

Conclusion: Melinda, 24, and Jennifer, 20, were charged with manslaughter. They 
pleaded guilty and were sentenced to two years less one day (provincial sentences). Their 
treatrnent appears to be appropriate as their crimes were similar in offense seriousness. 
(Judgement: offense seriousness similar; same sentences warranted) 

Pair #26: William (comrnon-law partner) and Brett (stranger) 

William. The victim in this case was a well-known prostitute. She owned the house where she 
and the defendant had lived together for approximately two years. Shortly after she transferred 
the title of the house to the defendant's narne, she was reported rnissing by her fiiends. Her body 
was discovered stuffed into a steamer trunk, located in the garage of her home. The defendant 
was Iater arrested in the United States where he had recently married and was living with his new 
wife. Witnesses testified that they had seen the defendant hauling a steamer tnink in fiont of the 
victim's home around the estimated time of the murder. The motive was identified by police as 



insurance money that was to be collected on the victim's deaih, as well as her jewelry and a 
$50,000 Royal Doulton figurine collection. (Case 8043) 

Brett. The victim had been on her way home fiom a tearn practice and an evening out with her 
fkiends at a bar. She was dropped off at the subway by a friend. After exiting the subway, Brett 
and his victim ended up on the sarne bus and when the victim exited, he followed her. At some 
point during the victim's wak home, Brett approached her Eom behind, siamming her up against 
a tree. He raped her and then choked her to death. Her nude body was found the following day 
by people passùlg by the parkette where her body was left. The case was not solved until many 
years later. Brett had been interviewed at the time of the killing and had given the police a saliva 
sarnple, but it was not until later that DNA testing was able to identiQ him as the killer. (Case 
8220) 

Similarities: There was evidence of premeditation in both cases. In the first, William 
killed his victim afier she transferred the deed of her home into his name. Evidence pointed to 
the victim's death as a means of fmancial gain for the defendant. In the second case, the 
defendant followed the victim off a bus late at night, semrally assaulted and killed her. In both 
cases, the defendants lefi the scene of the killing and, in the fust case, attempted to conceal the 
victirn's death by storing her body in a steam trunk. There was no evidence of excessive alcohol 
use or remorse by either defendant. 

Direrences: There were two aggravating factors in Brett's case. First, he sexually 
assaulted his victim and, second, he killed her and left her nude body in a parkette to be found by 
passers-by the next day. There were no additional mitigating and/or aggravating factors in the 
first case. 

Conclusion: William Edward, 42, and William Brett, 23, were charged with and found 
guilty at trial of first-degree murder and sentenced to the mandatory 25 years' imprisonment. 
While it appears that Brett's case was more serious, a fist-degree murder conviction appears to 
be appropriate in both cases. (Judgement: sexual intimate case less serious; same sentences not 
warranted, but mandatory sentences imposed) 

Pair #27: Domenico (ex-lover) and Wade (CO-worker) 

Domenico. The victim and defendant had been involved in a five-year S a i r  after first meeting at 
driving lessons. The victïm had broken off the &air with Domenico about one year before the 
killing because she was planning to return to Greece with her husband and children. M e r  the 
relationship was severed, the defendant became increasingly angry and decided to ambush the 
victim. He purchased a gun several months prior to the killing. He shot the victim 14 times in 
fiont of witnesses outside her apartment as she retumed fiom shopping. He then turned himself 
into the police. nie defendant had previously been hospitaiized for psychiatrie problems. (Case 
8502) 

Wade. The victim and defendant were CO-workers who had spent the evening playing baIl as part 
of a Company social event. The CO-workers ended the evening with drinks at a nearby tavem. The 
victim had recently married and her husband was away on business. When the evening ended, 



the victÏm was dropped off at her home by a female fiend. Wade was last seen leaving the 
parking lot of the tavern in his car. Later he somehow gained access to the victim's house where 
he raped and sodomized her. He then beat and strangled her. She was found by her husband the 
next day when he returned fiom his business trip. Al1 the male CO-workers were asked to 
voluntarily give blood samples. Wade refused, as well as several others, and this made the police 
suspicious. They eventually matched the defendant's fingerprints to a set of prints that were 
found in the victim's bedroom, a place Wade said he had never been. At this t h e ,  he claimed he 
went there a few days earlier, but had not been there the night of the bail game. (Case 8532) 

Similarities: There was evidence of prerneditation in both cases and both defendants used 
excessive violence in the homicides. Domenico purchased a gun prior to the killing and shot his 
victim 14 tïmes in fiont of witnesses after lying in wait for her to return home. Wade, who spent 
the evening with the victim as part of a work social event, later went to the victim's house after 
she was driving home by a female CO-worker. He knew her husband was away on a business trip 
and that she would be alone in the house. He sexually assaulted her &er which he beat and 
strangled her, using multiple methods to achieve her death. 

Dzflerences: The use of a gun in Domenico's killing and the public nature of his act were 
two aggravating factors in his case. However, there were two mitigating factors as well. First, 
Domenico had previously been hospitalized for psychiatric problems and, second, he turned 
himself in to the police after the killing. There were a number of witnesses to his crime, however, 
and this might have diminished any mitigation that resulted fiom his tunllng himself in to the 
police. In contrat, Wade did not have a history of mental problems and he attempted to conceal 
his role in the killing. Moreover, he sexually assaulted his victim, both raping and sodomizing 
her, 

ConcZusion: Domenico, 42, and Wade, 23, were found guilty at trial of fist-degree 
muder and sentenced to 25 years' imprisonment. The evidence of premeditation and use of 
excessive violence in both cases suggests similu levels of offense seriousness. While Domenico 
did turn himself into the police, a number of people witnessed the killing and identified him. 
Moreover, the conviction for first-degree murder suggests that his history of psychiatric 
problems was not considered as key evidence and, as a result, this factor may not have 
represented a rnitigating factor. (Judgement: offense seriousness similar; sarne sentences 
warranted) 

Pair #28: Oliver (girlfiend) and Demis (neighbor) 

Oliver. The victim and defendant were arguing when Oliver slashed the victim's throat, then 
stabbed her 26 times and sexualiy assaulted her. Police were called by neighbors who reported 
that there was a domestic dispute occurring at the victim's aOdresr where she lived with her 
mother. The victim was found lying on the kitchen floor wïth stab wounds to the neck. The 
defendant had assaulted the victim in the past, but charges related to these incidents were 
withdrawn. However, there had been police involvement on several occasions and, zs a result, 
the defendant was under a court order to stay away fkom the victim at the tirne she was killed. It 
is suspected that Oliver killed his victim because she was intending to break off their 



relationship. It is aileged that the defendant was threatening the victim because she was moving 
ont0 a higher paying job after graduating from George Brown College. (Case 8032) 

Dennis. The defendant was jogging through the building the moming of the killing when he 
stopped to talk to the victim in her apartment? located in the same building. Her parents were at 
work at the tirne. While the victim was making him coHee, they got into a fight and he struck 
her. The defendant clairns that she çtnick him back and he responded by srnashing her over the 
head with a jar of coffee. He then knocked her to the floor, but when she got up, she started 
swinging a knife at hùn. At some point during the dispute, Dennis claims, the victim confronted 
him with a wheel wrench. He grabbed it fiom her and hit her with i t  A coroner's report indicated 
that she had been stnick 12 times on the head. Dennis dragged the victim out of the apartment 
into the stairwell and lefi her there. He went back into the apartment, cleaned up and went to 
work. The weapon and other physical evidence were recovered and tied Dennis to the scene and 
the killing. He eventually confessed to the crime. (Case 82 15) 

Similarities: Neither case had evidence of premeditation, but both involved the use of a 
weapon and excessive violence. In the first case, Oliver slashed his victim's throat and stabbed 
her 26 times after sexually assaulting her. Dennis struck his victim on the head 12 times with a 
wheel wrench. 

Differences: Oliver, who killed his common-law partner, had previously victimized her in 
the past. While charges relating to these previous assaults were withdrawn by the victim, Oliver 
was under a court order to stay away from the victim at the t h e  of the killing. As indicated 
above, police believe that Oliver suspected the victirn intended to break off their relationship. In 
contrast, there was a degree of victim participation in Dennis's case. That is, there was mutual 
aggression (albeit instigated by the defendant) and, at some point, the victirn came at the 
defendant with a knife and later the wheel wrench which Dennis managed to take away fiom her 
and use to his advantage. Moreover, despite his initial efforts to clean up the crime scene, he 
eventually confessed to the killing. 

Conclusion: Oliver, 27, and Dennis, 23, were charged with and convicted at tria1 of 
second-degree murder. They both received the minimum mandatory sentence of 10 years. 
However, the case involving the sexual intimates appears to be more serious because there was 
no mutual aggression and the victim was sexually assaulted. Sirnilar sentences were imposed. 
(Judgement: sexual intimate case more senous; sarne sentences not warranted) 

Pair #30: Philbert (spouse) and Devon (stranger) 

Philbert. The defendant arrived home after work while the victirn was feeding their three 
children. When the victim went to the bathroom, Philbert followed her and stabbed her to death. 
The kids heard their mother scream and cdled the police. Friends claimed that the marriage was 
rocky and the couple had had many disputes about one of the victim's children who had been 
fathered by another man. The victim had decided to leave Philbert and had contacted a Iawyer 
regarding the impending separation. Philbert, who was despondent over their possible separation, 
was drinking moderately on the day of the killing and becarne angry when the victim indicated 
again that she was going to leave him. He alleges that she spit in his face before going to the 



bathroom. At this point, he drew a knife that he claimed he had purchased for a fishing trip two 
days earlier. The victim was stabbed six times, the last of which left the k . e  lodged in her 
spine. Philbert called the police, confessing to the killing when they arrived at their home. (Case 
8036) 

Devon. A dispute empted at a house party where approximately 75 people were in attendance. 
The fight moved fkom the home to a nearby parking lot. Many of the partygoers followed to 
watch. Several shots were fired during the altercation and the victim, who was sitting in a parked 
car, was hit by a stray bullet from a handgun. The dispute was apparently between rival factions. 
Both the victim and defendant had been drinking. There were several eyewitnesses to the 
shooting. (Case 8006) 

Similarities: Both cases involved the use of a weapon. Philbert used a knife in the killing 
while Devon used a gun. 

Diflerences: There was evidence of premeditation in the first case as the defendant had 
purchased a knife two days before the killing (he claimed he purchased the knife for a fishing 
trip). In contrast, the killing in the second case involved an unintended v i c h  who was hit by a 
stray bullet when a dispute between nval factions broke out at a house party that involved 
excessive drinking. There was history of pnor violence by Philbert against his victim and the 
killing took place while the three children were at home to hear their mother screaming. 
However, rnitigating his culpability, Philbert did cal1 the police and confessed to the killing 
indicating some remorse for his actions. One aggravating factor present in Devon's case, but not 
Philbert's, is the public nature of the killing. That is, a nurnber of people were at risk and, in fact, 
as mentioned Devon's victim was not the intended target. 

Conclusion: Philbert, 42, and Devon, 19, were both charged with and convicted at trial of 
second-degree rnurder. They received the mandatory life sentence with the minimum parole 
ineligibility period of 10 years. The evidence of prerneditation, the previous history of violence 
and the fact that the children witnessed the killing suggest that the first case was more severe, 
despite the imposition of similar sentences. It may be that the court recognized victim 
participation because Philbert's victim was trying to Ieave the defendant and had, according to 
the defendant, spit in his face before he killed her. (Judgement: sexual intimate case more 
serious; same sentences not warranted) 

Pair #34: Kama1 (spouse) and Kenneth (bnef acquaintance) 

Kamal. The defendant claimed that. on the evening of the killing, he told his wife that h, '= was 
r e h n g  to India with the children. A few days before, the defendant had purchased airline 
tickets to India for himself and rheir two children. He said his wife responded by banging her 
head against the wall until she bled to death. However, the autopsy showed that the victirn died 
of severe head injuries consistent with multiple axe blows that were later determined to have 
been inflicted while she was asleep. Evidence showed that Kamal bought an axe at the same time 
as the airline tickets. The morning after the killing, Karnal went to a friend's house and asked for 
his assistance in taking the victim to the hospital. He informed his fiend that she had been hurt. 
When the fiend arrived at the house, he found the victim wrapped in a plastic bag on the floor. 



The defendant admitted then that she was dead. The fiiend left, contacted the defendant's brother 
and the police were notified. In the meantime, Kamal dismembered his wife's body and disposed 
of the parts outside the city. He attempted to flee to the United States but was denied entry. He 
was arrested when he returned to Toronto. (Case 861 5) 

Kenneth. The victim and the defendant met the evening of the killing for the fxst tirne in a pizza 
café. Both had been drinking and had histories of substance abuse. Kenneth was also using 
drugs. They went for a waik to a nearby park where they sat on a picnic table and talked for 
about two hours. When the victim got up to leave and retum home, the defendant realized he had 
misinterpreted the victim's intentions and that he was not going to be invited back to her place. 
Becoming angry, he pulled her back to the table, ripped off her clothes and- despite her pleas to 
let her go, sexually assaulted her. As he was walking away after, she called d e r  him, "You 
perverted, dninken bastard." Her words so infiiriated him that he came back and kicked her until 
she stopped moving. Medical officiais said evidence also indicated that the victim was strangled. 
Eyewitnesses placed Kenneth at the scene. DNA samples and other physical evidence also tied 
the defendant to the killing. (Case 9 171) 

Similorities: There was evidence of excessive violence in both cases. Karnal repeatedly 
struck his victim in the head with an axe. Kenneth beat his victim until she stopped moving and 
then strangled her. 

Dzfferences: There was evidence of premeditation in Kamal's case as he purchased 
airline tickets for himself and his children @ut not his wife) several days pnor to the killing. He 
also used a weapon to kill his victim, an axe that was purchased on the same day as the airlïne 
tickets. Kamal also attempted to conceal his crime by dismembering the body and disposing of it 
in various locations outside the city. He fled, but was Iater arrested after being denied entry to the 
United States. In contrast, Kenneth and his victim did not meet until the night of the killing. Both 
were drinking excessively and had histories of substance abuse. Two aggravating factors in 
Kenneth's case, however, were the sexual assault and the public nature of the killing (Le. the 
killing took place in a public park where sorne children saw the defendant bending over the 
body). Kenneth claimed that he had no intention of killing her, but as he was leaving her d e r  the 
sexual assault, she called him narnes. At this time, he went back and kicked her until she no 
longer moved. 

Conclusion: Karnal, 40, and Kenneth, 30, were charged with and convicted at trial of 
first-degree murder. The planning and prerneditation in the first case probably contributed to the 
first-degree murder conviction. In the second case, it may was likely that the sexual assault lead 
to this conviction. However, Kamal appeared to be more culpable despite the similarity of 
convictions. Thus, while both received the same conviction and sentence (as dictated by law), 
Kamal's offense was judged to be more senous because of the deliberation and planning 
involved and his efforts to conceal the killing by disrnembering his wife's body. (Judgement: 
sexual intimate case more serious; similar sentences not warranted) 



Pair #35: Demck (ex-spouse) and Anthony (stranger) 

Derrick The victim and the defendant had, for several months, been having bitter disputes over 
properiy and custody rights to their chikiren. The victim received custody of their children and 
possession of the house. During these disputes, Demck and his spouse had charged each other 
with assault. Demck had entered into a peace bond with the condition that he have no contact 
with the victim at her home, but he could still have his children at scheduled times, Their final 
conf?ontation took place when Derrick spotted his wife with another man (who tumed out to be a 
boarder she took in to help with the finances afier their separation). The victim and the boarder 
were retuming home from church where Derrick was waiting for them. He was picking up the 
children for their weekend visit. When he spotted the victim and the boarder, he spun the car 
around and followed. His daughter, who was in the car with him, testified that during this tirne, 
he removed a hunting knife fkom his pocket, opened it and then placed it back in his pocket. In 
the driveway o f  their former matrimonial home, Derrick stabbed the victim 10 times, in fiont of 
their children, as she got out of the car and left her lying in the driveway. He returned to the car 
and drove away with their children. (Case 89 15) 

Anthony. The victim in this case lived common-law with her boyfnend and their child. She had 
a drïnking problem and when she felt a binge coming on, the boyfiiend took their daughter to 
stay with her mother so she would not see her mother drinking excessively. During one of these 
binges, the boyfnend also wmt to stay with her mother and the victim went out to a tavern to 
drink for the evening. At the time, Anthony was staying with a &end that lived in the same 
building as the victim. When the victim returned home, intoxicated, in the early mornings hours 
on the day of the killing, the defendant was sitting on the steps having a cigarette. He followed 
her into the building and gained access to her unlocked apartment. It is thought that the victim 
forgot to Iock it after e n t e ~ g .  Anthony raped and sodomized the victim and then slit her throat, 
nearly decapitating her. The victim was discovered the next moniing by her mother and 
daughter. The defendant was linked to the crime through DNA testing. (Case 9447) 

Similarities: Both cases involved evidence of premeditation, the use of a weapon (knives) 
and excessive violence. In the first case, after waiting for the victim to return home, Derrick 
stabbed his victim 10 times. Anthony, in the second case, followed his victim into her apartment 
when he saw her return fiom an evening out and nearly decapitated his victim when he slit her 
throat. 

Dzxerences: Severai aggravating factors were evident in Derrick's case, but not 
Anthony's. First, Demck killed his victim in public (i-e. her driveway) in front of the couples' 
children. Second, there was a peace bond in effect stipulating that Derrick was to stay away from 
the victim. This represented previous violence between the Derrick and his former spouse, 
although he claims it was mutual aggression. Three aggravating factors are unique to Anthony's 
case. First, his victim was highly intoxicated and, thus, vulnerable and defenceless; she had an 
acknowledged history of substance abuse. Second, he sexually assaulted and sodomized her. 
Finally, it was an interracial killing: Anthony was black and his victim was white. 

Conclusion: Derrick, 42, and Anthony, 38, were charged with and convicted at trial of 
fmt-degree murder and sentenced to the mandatory 25 years in prison. A cornparison of their 



crimes suggests that both cases warranted first-degree murder convictions. (Judgement: offense 
seriousness similar; same sentences warranted) 

Pair #45: Gilbert (girlfriend) and Cu* (acquaintance) 

Gilbert. The defendant in this case was obsessed with the victim. The victirn, who was a student, 
worked as a waitress in the sarne bar at which Gilbert was a manager. He and the victun had 
been having a sexual relationslip, but the victim also had a boyfÏiend. Police believe that Gilbert 
felt he was going to lose the victirn and he could not cope with that possibility. He wanted to 
marry her, but she wanted to continue seeing others and was not interested in a cornmitment. 
Moreover, the victim was about to be evicted fkom the apartment that Gilbert had rented for her 
and, thus, his financial usefulness to the victim was about to end. Finally, police believe Gilbert 
may have been frustrated and an-gy that his sexual activity with her on the night of the killing 
was abruptly intempted so she could see her boyfiiend. He smashed the victim in the head 20 
times with a hanzmer, removed her clothing and tied her up, leaving her to drown in the bathtub 
of her apartment. Evidence indicated that she had also been bitten hard enough on the breast to 
leave a dental impression and this senied as the physical evidence that tied Gilbert to her death. 
(Case 95 17) 

Curtis. The victim in this case lived with the defendant's girlfriend. Problems arose when Curtis 
began to spend more time with his girlfiend because the victim felt her own privacy was being 
infnnged upon In addition, she did not like her roommate's bomend and did not like finding 
him in their bathroom in the moming. She told her roomrnate that she was looking for another 
apartment and attempted to avoid Curtis as much as possible. Before the killing, Curtis had spent 
the previous evening in the apartment with the victim's roommate. He knew that the victim was 
going to be alone in the apartment the next night as his girlfiend was going away for the 
weekend. It was agreed that he would not stay in the apartment while she was away. On the 
evening of the killing, however, Curtis showed up at the door and, for whatever reason, the 
victim let the defendant into the apartrnent. He overpowered her, forcibly undressed her and then 
tied her legs and arms with pantyhose and gagged her mouth with a SC& He raped and 
stranglecUchoked her. Evidence indicated that she had been tied in various positions and abused 
for a lengthy period of thne. Mer this, he showered, stde the victim's wallet and left the 
apartment. The next day the body of the victirn was found by her roommate upon her return 
home. The victim had been s w e d  into one of the closets in the apartment. She had also been 
beaten on the back of the head. Curtis had a history of substance abuse and had previously been 
hospitalized for psychiatric problems. (Case 8450) 

Similaviries: Both of these cases were interracial killings and involved excessive use of 
violence. Gilbert was asian and his victirn was white of eastem European descent. Sirnilarly, 
Curtis was black and his victim was white. Gilbert smashed the victirn in the head 20 tirnes with 
a harnmer and then left her to drown in the bathtub. Curtis strangled his victirn after she was 
bound and gagged and abused for several hours after which he stuffed her into a closet. A M e r  
aggravating factor in Curtis' case was the evidence of premeditation. Curtis, who was the 
victim's roommate's boyfiiend, showed up at the apartment when he was fùlly aware that his 
girlfiend was out of town for the weekend. In the case involving the sexual inthnates, various 
events suggest that Gilbert may have premeditated or, at least, intended to kill his victim. For 



example, Gilbert was aware that the victim was seeing someone else and that she was about to be 
evicted fiom the apartment he was renting for her, thus, he may have suspected that his 
usefirlness was nearing an end. 

Dzrerences: There was some mutilation of the victirn in Gilbert's case in that he lefi bite 
marks on her breast that were deep enough to leave a dental impression. While Curtis did not 
mutilate his victim, he sexually assaulted her repeatedly over a lengthy period of time while she 
was both bound with pantyhose and gagged with her scarf. Two mitigating factor were present in 
Curtis's case. First, he had a history of substance abuse and had previously been hospitalized for 
psychiatric problems in the past. 

Conclusion: Both Gilbert, 33, and Curtis, 24, were convicted of fist-degree murder and 
sentenced to 25 years imprisonment. It appears that their offenses were similar in seriousness. 
While there were two potentially mitigating factors in Curtis's case, the kt-degree murder 
conviction suggests that the factors were not accepted as significant factors in the trial. 
(Judgement: offense seriousness similar; sarne sentences warranted) 

Pair #49: Michael (spouse) and John (step-child) 

Michael. The victirn, defendant and their son moved to Canada fiom England and were 
experiencing financiai difficulties that were unidentified but legal in nature (i.e. file noted that 
their problems involved court judgement). The defendant, who turned himself into the police, 
claimed that he had intended to kill his son, his wife and then hirnself by jumping over the 
balcony of their apartment. On the day prior to the killing, the defendant went to a local 
hardware store during his lunch hour and bought an axe. He stored it in the trunk of his car, 
returning to work. Arriving at home later that day, he took the axe into the apartment in a brown 
paper bag and hid it under the mattress of his bed. During the evening, after his son went to bed 
and was asleep, the accused went into his room several times with the intention of killing him, 
but could not bring himself to commit the final act. His wife (and the eventual victùn) had gone 
out earlier in the evening and when she returned home, the accused was asleep in their bed. 
Michael awoke early the next moming and claimed that he realized he could not bear the thought 
of facing another day. At 7:30 am., while his wife was sleeping, he took the axe out from 
underneath the mattress and struck her three blows to the head with the sharp side of the blade, 
killing her. Michael washed îhe blade in the kitchen sink, placed it in a garment bag and stored it 
in the halIway closet. He woke his son and got hirn out of bed, made him a cup of tea and 
informed hirn that his mother had an accident and that they had to go to the police station. After 
driving m o u d  for about an hour, Michael turned himself in at the station. It was later detennined 
that the defendant was in debt and his wages were being gamished. He was also being sued for 
money owed to an unidentified agency. (Case 7527) 

John. The defendant in this case was the victirn's stepfather. John had been married to the 
victim's mother for over 13 years, but had not gotten dong with his wife's daughter for the past 
two to three years. John had become angry with the family and claimed he was "sick and tired of 
[the victim] calling him a pirnp and a whore master." Police suspect that he may have gotten the 
idea for the killing fiom a book he was reading at the thne called, Blood Reckoning. On the day 
of the killing, John took a hatchet and went into the victim's room. He killed her while she was 



sleeping. He then went into his wife's room and attacked her, but she survived her injuries. John 
then called the police and confessed to the killing. He had spent a week in a psychiatric hospital 
in the year prior to the killing, but there were no details on the length of his stay nor what he 
suffered £iom. (Case 7528) 

Similarilies: Both defendants in this pair premeditated their killings and used weapcns as 
a means to achieve their goal. Michael claimed that he had intended to kiil his son, his wife and 
himself. He purchased an axe a day before the killing and concealed it undemeath his mattress at 
home. He killed his wife the next morning, but could not bring hirnself to kill his son. Similady, 
John took a hatchet and killed his stepdaughter while she was sleeping. He also attempted to kill 
his wife, but she survived. In both cases, the defendants called the police and confessed to their 
crime@). 

DzjJierences: There was one mitigating factor in John's case: he had spent a week in a 
psychiatric hospital in the year prior to the killing, indicating some mental problems. 

Conclusion: Michael, 34, and John, 52, were charged with and convicted at trial of 
second-degree murder and sentenced to the minimum of 10 years irnprisonrnent. Aside from 
John's unidentified psychiatric problems, both cases appear to be sirnilar in offense seriousness. 
(Judgement: offense seriousness sirnilar; same sentences warranted) 

Pair #51: Albert (ex common-law) and Mark (parent) 

Albert. The defendant and victim had been living together for about two months. Both 
apparently drank a great deaI and had domestic disputes on a f e l y  regular basis. Police had been 
called to their home regarding a domestic dispute about three days pnor to the killing. On the day 
of the killing, they both w-ere dnnking and again became involved in a physical dispute. The 
defendant picked up a knife and stabbed the v i c h  three b e s  in the stomach and the back- The 
weapon was discovered by the victirn's body. The defendant called the police and confessed to 
the killing, remaining at the scene until they arrived. (Case 7935) 

Mark. The defendant had purchased a stereo and was paying for it on lay-away and he had 
recently ordered a CB home base radio. He told his mother about his additional purchase on the 
morning of the killing. She became upset, arguing that he could not af5ord it, that he should not 
go into debt and that it was an extravagant purchase. He claimed that he tried to explain to her 
that he could pay for it in total by the tirne it arrived but she refused to listen. She continued to 
cornplain about his buying habits throughout the entire day. At about 9:30 p.m. that evening, the 
defendant finally told his mother to shut up and she went to bed. However, she still contin~ed to 
talk about it Erom the bedroom as she was dnfting off to sleep. The defendant began to clean his 
rifle during this time and, becoming increasingiy Fustrated and angry, went into his mother's 
bedroom and shot her five times and then shot the cat twice. Immediately afier, he went outside 
and began shooting at anything that moved. He claimed he did so to relieve his tension. As a 
result, he hit several motor vehicles. He then returned to the apartment, destroying it and then 
went back outside and attempted to shoot a police officer who had arrived at the scene in 
response to a neighbor's call. He missed the officer and took off down a nearby alley where he 
was eventually arrested. (Case 7940) 



Similarities: Weapons were used in both killings. Albert used a knife to stab his ex- 
common-law partner three times. Mark used a gun to kill his mother. The victims and defendants 
in both cases lived together. 

Dzflerences: Both Albert and his victim had been drinking excessively un the day of the 
killing. Both dso had histones of substance abuse and had domestic disputes on a fairly regular 
ba i s  involving police contact. In his favor, Albert called the police after the killing and 
confessed to his crime. In contrast, there was some premeditation involved in Mark's crime. At 
some point, after a day of his mother's lectures about his spending habits, he cleaned his rifle and 
then went into her bedroom and shot her five times, which can be perceived as excessive 
violence beyond that which was required to kill her. He also shot her cat twice and then fled into 
the Street shooting at random. He hit several motor vehicles and attempted to shot a police 
officer. The file noted that he had previous psychiaîric treatrnent, but the riature of his problem 
was not identified. 

Conclusion: Albert, 49, and Mark, 20, were charged with and convicted at trial of 
second-degree murder and sentenced to the minimum of 10 years. Thus, while both cases 
received the sarne sentence, it appears that more severe sentence could have been justified in the 
second case involving the mother and son because of the number of shots that were fired to kill 
the victim; the subsequent endangering of the public by shooting in the streets and the 
defendant's attempt to shoot a police officer called to the scene. (Judgernent: sexual intimate 
case more serious; same sentences appear to be unwarranted) 

Pair #53: Charn (girlfiend) and Dean (step-parent) 

Charn. The victim had arrived fiom out of the country nine days before the killing for an 
arranged marriage with the defendant. She had experienced a difficult time trying to adjust 
during her stay and decided to retum to her home country which meant the arranged marriage 
would not happen. Charn argued with the victim over her decision. The argument escalated to 
the point that Charn hit and then strangled the victim on the day they were to be married. He lefi 
a note for his brother, prirnarily apologizing to him for his actions. He stated in the note that he 
had argued with the victim over 'things' that she was not supposed to Say to him. The defendant 
fled, but was apprehended that day. (Case 8404) 

Dean. Both the defendant and the victim were at a tocal tavern, The victim left at about 10:30 
p.m. Dean followed her out to the rear of a nearby building where he beat her with a brick. He 
then retumed to the tavern. He later met the son of the victirn nearby and took him to where the 
victim lay dead. Her clothes were disheveled and her breasts and genital area were exposed. The 
police were cailed. The victirn was Dean's stepfather's girlfiend. He alleges that she insulted 
him and spit on him during the time they were both in the bar. They were had been drinking 
excessively. (Case 8436) 

Similarities: Both defendants attempted to conceal their role in the killing, although they 
later confessed to the police. In Cham's case, his actions were documented in a letter he left for 
bis brother before fleeing the scene. Victirn participation rnay have been perceived ir, both cases 



as well. Cham's victim was in the process of rejecting plans to marry him - an arranged mariage 
- and return to her home country after only nine days in Canada. They were to be married ori the 
day that she told Cham of her decision to leave. Thus, it may be that the courts recognized some 
degree of provocation in this case. Dean's culpability may have also been mitigated by his claim 
that the victim spit in his face prior to leavùig the tavern. 

Dzflerences: There were a number of characteristics unique to Dean's crime. First, both 
he and his victim, his stepfather's a+lfiiend, had consumed a large quantity of alcohol just pnor 
to the killing. This may have been perceived as a rnitigating or an aggravating factor. Second, the 
killing took place in a semi-public location, in a parking lot at the rear of the tavem whereas 
Cham's took pIace in his apartment. 

ConcZusion: Cham, 27, and Dean, 19, were initially charged with second-degree murder, 
but pled guilty to manslaughter. They were sentenced to five years imprisonment. Despite the 
semi-public nature of Dean's killing, others were not at risk and, thus, both crimes appear to be 
similar in offense serïousness. (Judgement: offense seriousness similar; same sentences appear to 
be warranted) 

Harsher punishments for fhe kiiiings of sexuaf intimates. 
More serious crimes? 

Pair #4: Robert (girlfiend) and Patrick (prostitute-john) 

Robert. The victim and defendant had been dating for about one year when the victirn went 
missing. On the day of the killing, the victim told her mother that she was going to play tennis. 
She left driving her car that was found, abandoned, on a street near her family home three days 
after her disappearance. The police pieced a case together, based on circumstantial evidence, that 
suggested the victim and Robert had argued when she tried to break off their relationship. 
Robert, in a jealous rage, lured his soon-to-be ex-girlfiend into the woods at a nearby campus 
where she attended night classes and killed her. A witness said she heard a man and a woman 
having a heated argument on the street outside her home. She heard a car door slam and saw a 
vehicle pull away from an area in front of her house. Later, she saw the victim walicing along the 
road. Her body has never been found and it is not known how she was killed, but police believe 
the killing took place in her car where a quantity of the victim's blood was found on the rear 
driver's side floor. (Case 9047) 

Patrick. The victirn was a transsexual prostitute (fomerly a male) with a successfid clientele. 
She met the Patrick for a 45-minute 'encounter,' but he had not achieved an orgasm when the 
victim infonned him his time was up. He became enraged, strangling the victirn. He 
dismembered her body, placing her in a dumpster that was later moved to a landfill site. Al1 her 
body parts were never recovered from the dumpsite. (Case 92 17) 

Similarities: Both crimes took place in semi-public locations. It is believed that Robert 
killed his victirn in her car in a park. Patrick killed his victim in an alleyway. 



Dzrerences: While Patrick dismembered his victim to more easily conceai her body, 
there were additional aggravating factors in Robert's case. First, the vicîirn's body was still 
missing at the time of his trial, thus, the family have not been able to bury her. Robert purposely 
rnisled the investigation by giving them faise information and he demonstrated no remorse for 
his crime. However, one factor that may have led to the difference in punishment are the 
characteristics of the victims. Robert's victim was a young woman, a student at a local 
university. Patrick's victirn was a transsexual prostitute in downtown Toronto. 

Conclusion: Robert, 24, and Patrick, 23, were initially charged with first-degree murder. 
They plead not guilty, but were tried and found guilty of second-degree murder. Robert was 
sentenced to 17 years. Patrick was sentenced to the statutory minimum of 10 years. Some 
variation in the sentences imposed upon the two defendants rnay be appropriate based on the 
factors discussed above. That is, both attempted to conceal their crime (Robert more successfiilly 
than Patrick) and both showed Little remorse for their actions. However, seven years difference 
appears to be inappropriate. Thus, the role of victim characteristics may be relevant in this 
disparity. In other words, victirn responsibility may have been perceived as absent in Robert's 
case whereas in Patrick's case, the victirn's life as a prostitute may have led to perceptions by 
legal oficials that she was somehow responsible for her own death. (Judgement: offense 
seriousness similar; sexual intimate case receives longer sentence, thus, punishment appears to 
be unwarranted). 

Pair #6: Winston (spouse) and Everton (acquaintance) 

Winston. Shortly after they were married, Winston discovered that his wife did not love him and 
that she only married him so he could sponsor her as a landed immigrant to Canada. They 
separated at this point and Winston proceeded to report the victim to the immigration authorities. 
When she found this out, the victim told Winston that she would have a death threat put on him 
by a voodoo man. Both had been voodoo followers in Jmaica. On the day of the killing, 
Winston went to the victim's apartment in the hopes of reconciliation, but a fight broke out 
between them. He clairns that the victirn attacked hi with a knife, but he disarrned her. She then 
struck him with a glass jug, they struggled and she was injured in the process. She had stabbed 
13 times. He later tumed hirnself in. (Case 7850) 

Everton. The victim and her brother were approached by Everton outside a tavem. He accused 
them of stealing a bracelet fiom his girlfiend. They argued about the alleged thefi and a shoving 
match ensued between Everton and the victim's brother. As the victim was trying to intervene 
between them, Everton pulled out a handgun and fired. The victim suffered a shot to the face. 
Everton clairned that she was not the intended victim. He fled after the shooting, but was later 
arrested in the United States. (Case 83 1 1) 

Similarities: Both killings arose as a result of quarrels, but the context surrounding the 
disputes were vastly different. Moreover, both defendants used weapons to kill their victims. 
Winston used a knife and Everton used a handgun. 

Diflerences: There was evidence of excessive violence in Winston's case. He stabbed his 
victim 12 times, claiming it was self-defense. However, some victim provocation may have been 



recognized by the courts. That is, both Winston and the victim were voodoo followers and the 
victim had told him that she had put a death threat on hïm through a voodoo man. Also in his 
favor was the fact that he tumed himself into the police. In contrast, Everton fled to the United 
States to avoid being arrested. His crime was dso public in nature. 

Conclusion: Winston, 20, and Everton, 28, were originally charged with fïrst-degree 
murder. They plead not guilty to this charge and were tried and found guilty of manstaughter. 
Winston was sentenced to six years and Everton to three years, despite the similarity in offense 
seriousness. It may be that the excessive violence in Winston's case was perceived as an 
aggravating factor. Alternatively, the court may have recognized that Everton's victim was not 
the intended victim. Regardless, in this pair, the case involving sexual intimates appeared to be 
subject to more severe treatment than what was appropriate. (Judgement: offense seriousness 
similar; sexual intimate case receives longer sentence, thus, punishment appears to be 
unwarranted) 

Pair #IO: Aldwyn (girlfriend) and Martin (CO-worker) 

Aldwyn. The victim and defendant had been going out for about one year. Before her death, 
however, the victirn had been trying to break off their relationship. On the day of the killing upon 
£ïnishhg work, Aldwyn arrived at the victim's apartment. He had heard she had been seen with 
another man a few days earlier. The victim was not yet home. While waiting, Aldwyn ingested a 
quantity of sleeping pills in an attempt to try to calm down. After t a h g  the pills, his girifnend 
walked in. He clairns he wanted to leave at that point, but the victim persisted in having hirn stay 
because she wanted to discuss the situation. Their discussion tunied into a heated argument at 
which time Aldwyn claims the victim picked up a knife and began waving it around. Police 
believe, however, that it was Aldwyn who grabbed the knife fiom a nearby table, stabbing the 
victim 62 times. A neighbor broke into the victim's flat when he heard screaniing and found the 
victim kneeling on the floor covered in blood with the defendant standing over her. Aldwyn had 
wounds that he clairns the victim caused; this clairn was challenged in court. (Case 901 3) 

Martin. The defendant, who had a cmsh on the victirn, worked with both her and her live-in 
boyfriend at a local car dealership. The victim and her boyfiiend broke up prier to her killing and 
it was when the ex-boyfnend went to the apartment to pick up his belongings that he found the 
victim's body. A message had been scrawled in lipstick on her bedroom mirror, "Your boyfriend 
is next." Martin claims that the victim had been upset over the fact that her boyfriend bad broken 
up with her. On the day of the killing, Martin further claimed that the victim picked him up, took 
him back to her apartment and begged him to help her kill herself. He refused and lefi. He 
returned later the same day to find her dead with a scarf around her neck. She had been suangled, 
both manually and with an article of clothing. Police indicate that the evidence shows that when 
Martin found out the victim and her boyfnend were breaking up, he made his play for her and 
got rejected. As a result, he killed her. (Case 8721) 

Similarities: The motive in both crimes appears to be the victim's rejection of the 
defendant. In Aldwyn7s case, the victim had been trying to break off their relationship for some 
tirne. On the day of the killing, Aldwyn heard she had been seen with another man a few days 



earlier. In Martin's case, he saw his chance with the victim when she and her boyfnend broke up, 
but his alleged advances were rejected. 

Dflerences: Aldwyn stabbed his victim 62 tirnes and rnay have continued inflicting 
wounds without the intervention of a male neighbor who, hearing the victim's screarns, broke 
into her flat. Martin strangled his victim. Thus, excessive violence is present in the first case 
ody. 

Conclusion: Aldwyn, 19, and Martin, 22, were charged with and convicted at trial of 
second-degree rnurder. Aldwyn was sentenced to 12 years while Martin received 10 years for his 
crime. The lengthier penod of imprisonment imposed on Aldwyn appears warranted because of 
the brutal nature of his killing. (Judgement: sexual intirnate case more serious; sexual intimate 
case receives longer sentence, thus, punishment appears to be warranteci). 

Pair #15: Kerwin (cornmon-Law spouse) and Edgard (housemate) 

Kerwin. The defendant was jedous and possessive with the victirn and called her constantly at 
her place of work, according to her CO-workers. On the day of the killing, they argued because 
the victim wanted to end the relationship and had asked Kerwin to move out. He got angry and 
stabbed her 36 tirnes. The children were home and witnessed the attack. After the killing, Kerwin 
telephoned his cousin who notified the police. By the tirne the police arrived, Kenvin had 
attempted suicide by swallowing a Iarge amount of Javex. He was still conscious, however, and 
cofiessed to killing the victim d e r  which he was taken to the hospital for treatment. Three days 
before the fatai incident, the police were called to the couple's address because Kemln had 
assaulted the victim. Neighbors indicated that there were ongoing problems in the relationship 
and that is why the victim was trying to end it. (Case 9202) 

Edgard. This defendant had recently moved to Canada and was staying with his ex-wife and 
their child who resided with the victim and ber lesbian partrier in a one-bedroom apartment. 
Around midnight on the night of the killing, the victim and her partner had dinner in their 
bedroorn. Edgard was trying to sleep on a pull-out couch in the living room when the victim 
started cleaning up the dishes in the kitchen (actually the same room). The defendant accused the 
victim of making too much noise. Some pushing and shoving followed when suddenly Edgard 
flew into a rage, knifing the victim- It was alleged that the defendant was also "disgusted and 
enraged" with the victim's lesbian relationship and this had contnbuted to the tension in the 
household. The other occupants of the apartment witnessed the kiIling, including the defendant's 
son. The defendant confessed to th2 killing when he was arrested at the scene. (Case 93 15) 

Similarities: Both cases involved victirns and defendants who were living together. Both 
cases also involved the use of a weapon - a knife. Moreover, both killed their victims in fiont of 
their children. One rnitigating factor evident in both cases was that the defendants remained at 
the scene and confessed to the killing as soon as the police arrived. 

Dzffèrences: The use of excessive violence was unique to Kerwin's case as he stabbed his 
victim 36 tirnes. He had also been violent toward his comrnon-law partner in the past and, 
according to her CO-workers, she was attempting to leave the relationship because of his violence 



and his possessive and jealous nature. One mitigating factor only evident in Kenvin's case was 
his attempt at suicide by swallowing a large arnount ofjavex. 

Conclusion: Kenwi, 29, and Edgard, 27, were initially charged with second-degree 
murder, but pled guilty to manslaughter. Kerwin was sentenced to 12.5 years while Edgard 
received seven years. It appears that the more severe sentence imposed on Kerwin for his crime 
was appropnate because of the excessive violence used to kill his spouse. It may also be that 
Edgard's clairn that he was disgusted by the lesbian relationship of the victim was recognized by 
the court as a mitigating factor. (Judgement: sexual intimate case more serious; sexual intimate 
case receives longer sentence, thus, punishment appears to be warranted) 

Pair #23: John (same-sex partner) and Ronald (acquaintance) 

John. The defendant stabbed his male lover of several years to death following a fight over what 
side of the cushions on the floor they would sleep on. They had consumed a large quantity of 
dcohol when the argument began. During their stniggle, John grabbed a knife and stabbed his 
transvestite lover four times. He then cradled him in his arms calling his name, but their was no 
response. He licked the blood offhis hands and then went and told Wends in the building that the 
victirn was dead. He also went to tell his mother and, eventually, called the police from a pay 
phone, confessing to the killing. Both John and his victim had previously been hospitalized for 
unspecified mental problems. (Case 8805) 

Ronald. The victim in this case allegedly took Ronald's television set, with his permission, 
earlier in the day. Later, the two men were drinking when a n  argument broke out. Ronald pulled 
out a paring knife and stabbed the other man in the stomach. He claimed he 'found' the body the 
following day, but did not know what happened. However, strangers had witnessed the killing 
and identified the defendant. (Case 8636) 

Similarities: Both cases involved excessive drinking by the defendant and the victim. 
Both defendants used a knife to kill their victims. 

Dzfferences: There were two mitigating factors in John's case that were absent in 
Ronald's. First, he called the police and confessed to his crime. In contrast, Ronald attempted to 
cover up his role in the victim's death, not knowing that strangers had witnessed the killing. 
Second, John and his lover had had been previously hospitalized for unspecified mental 
problems. 

Conchsion: John, 46, and Ronald, 49, were charged with first-degree murder, but pIed 
guilty to manslaugbter. John received a six-year sentence while Ronald was sentenced to four 
years' impnsonment. With the mitigating factors present in the first case (Le. confession, 
previous psychiatrie problems), one would have expected John's sentence to be more lenient. 
However, he was sentenced to two more years than Ronaid. It may be that the homosexual 
relationship he shared with his victirn acted as an aggravating factor. Thus, the sentences do not 
seem appropriate. (Judgement: sexual intimate case Iess serious; sexual intimate case receives 
longer sentence, thus, punishment appears unwarranted) 



Pair #31: Haim (spouse) and Ante (CO-worker) 

Haim. Prior to the killing, there had been mutual aflegations of infïdelity (unfounded) between 
the defendant and the victim and fiequent arguments over the presence of the victim's mother in 
their home. Haim, who had a history of substance abuse, claimed that it was his mother-in-law's 
arrival that spurred the breakdown of their marriage as their union had become punctuated with 
quarrels, rnistrust and nsing animosity after her arrival. On the day of the killing, the couple got 
into a violent argument during which the victim insulted the defendant and told him that he was 
not the biological father of their children (aged 10 and 11 years). She threatened to take the 
children away fkom him. The defendant became enraged at this point and followed the victim 
into the bedroom where he stabbed her six tirnes. The daughter removeci the knife fiom her 
mother and then one of the two children, both of whom witnessed the killing, telephoned the 
police. The mother-in-law also witnessed the killing. Evidence inciicated that the victim had, at 
some point, also been sexuaily assaulted. She was lefi lying on the floor with her underwear 
pulled down to her knees. (Case 93 16) 

Ante. The victim and defendant had shared their place of  employment - a bingo hall - for about 
six rnonths, The victim worked in the kitchen and Ante operated a refieshment cart on the 
prernises. Each sold refieshments, in particular coffee, to the patrons at various times throughout 
the day. On the day of the killing, Ante stabbed the v i c h  in the neck during an argument over 
the replenishment of the coffee. The victim apparently was continuously upset over the way in 
which Ante left the pot after using it to replenish supplies in his cart. There was such hostility 
between the two CO-workers that management became concemed with the situation and decided 
that other arrangements would have to be made for the defendant to pick up coffee. On the day 
of the attack, when Ante anived at work, the victim made a gesture that signified she had one 
their dispute. He did not react initially, but apparently after niminating over it for about five 
minutes, Ante headed towards the kitchen, pushing his refieshment cart. En route, he picked up a 
knife. Ante approached the victim as she was workùig near the stove, put his left arm around her 
neck and stabbed her once with the knife. Afier idicting the wound, he walked out into the 
public area, apologized to the patrons for his appearance and tumed over the knife upon request. 
He made no attempt to escape, rather he sat and waited for the police with whom he cooperated 
with upon their arrival. Both Ante and his victim had previously received outpatient treatment 
for psychiatrie problems. Ante had also previously threatened to kill the victim in fiont of 
witnesses. Co-workers and some patrons who were plzying bingo that evening witnessed the 
killing. (Case 9 163) 

Similarifies: Both defendants used knives to kili their victims and remained at the scene 
of the crime, confessing to the killings as soon as the police arrived at the scene. Victim 
participation was also evident in both crimes. In Haim's case, durhg a fight with the victirn, she 
told him that he was not the biological father of their children. Such a statement may have been 
recognized by the courts as provocation by the victim. Ln Ante's case, there was an ongoing feud 
between him and the victim and increasing levels of hostility that concerned the management. 
On the day of the killing, the victim made gestures toward Ante, sign@ng that she had won 
their feud because Ante wodd have to retrieve coffee i n  a different manner so he would not 
corne into contact with the victim. 



Dzrerences: Two aggravating factors are present in Haim's case. Fîrst, while he did not 
kill the children's mother in front of them, he did while they were at home in another room of the 
apartment. The daughter was also left to remove the knife fiom her rnother and cal1 the police. 
Second, there was evidence that he had sexually assaulted her. Two aggravating factors also exist 
in Ante's case. First, he killed his victim in a public location where they he and the victim were 
both employed. Second, chere was previous violence by the defendant against the victim, 
however, it had not resulted in contact with the crim'ial justice system. There was also some 
evidence of premeditation. Ante had previously threatened to kill the victim in fiont of witnesses. 
Furthermore, on the day of the killing, he got a knife fiom the kitchen and approached the victim 
îrom behind. One rnitigating factor in Ante's case was that he (as well as his victim) had 
previously received outpatient treatment for psychiatric problems. 

ConcZusion: Haim, 35, and Ante, 57, were originally charged with second-degree murder, 
but found guilty at trial of the lesser charge of manslaughter. Haïm was sentenced to 6.5 years 
while Ante received a five-year sentence. Haim's offense was more serious because of the sexual 
assault, the number of stab wounds infiicted, and the fact that he killed the victim while their 
children were present. While there were mitigating circumstances as well (Le. victirn 
participation), they were evident in both cases. Thus, the slighdy longer sentence he received 
appears justified. (Judgement: sexual intimate case more serious; sexual intirnate case receives 
longer sentence, thus, punishment appears warranted). 

Pair #40: John (spouse) and Robert (friend) 

John. The victim and defendant had been drinking heavily at a neighbor's homz and when they 
retumed home, they began to quarrel. John accused his wife of leaving the front door unlocked, 
drinking his vodka and being unfaithfül to hirn. During their argument, he took a sawed-off 
shotgun fiom a drawer in their bedroom where his wife was lying in bed. He ûied to load it in 
the kitchen in fiont of his son, but the bullet fell on the floor. At this time, the son left to get 
cigarettes and John r e t u e d  to the bedroom with the loaded gun. He c l a b s  that the victim 
grabbed the gun as their argument continued and it went off accidentally. Two of their children 
were home at the time of the shooting and the other son returned home minutes after. (Case 
8727) 

Robert. On the day of the killing, the victim had invited Robert over for drinks. They both got 
very drunk and an argument erupted. Robert stnick the victim several times with his fists and 
then placed her on the bed, believing she was only unconscious. He left the apartrnent. The 
victim's common-law husband discovered that she was dead when he arrived at the apartrnent 
after work. He notified the police. (Case 7852) 

Similarities: Both the victim and the defendant in these cases had been drinking 
excessively and both invohed quarrels that broke out during the drinking binges. 

Dzfferenres: There was some evidence of premeditation in the first case that was absent 
in the second case. After arguing with his victim, John took a sawed-off shotgun fiom a drawer 
in their bedroom. He proceeded to the kitchen where he tried to load it, but the bullet fell to the 
floor. His son watched his father's efforts, then left to get cigarettes. When John finally got the 



gun loaded, he went back into the bedroom and shot his wife. In contrast, when Robert and his 
victim got into an argument, he stnick her several times and then left believing her to be only 
unconscious. Thus, there was also a weapon used in the f ist  case but not in the second case. 
Furthemore, John had previously been violent toward his wife in the past and two of their three 
children were at home when the killing occurred. The eldest son returned home shortly d e r .  The 
only mitigating factor unique to John's case is that he confessed to the killing when the police 
arrived. 

Conclusion: John, 38, and Robert? 40, were charged with manslaughter, but both entered 
not guilty pleas. They were tried and conoicted of manslaughter and sentenced to six and 2.5 
years respectively. There were four aggravating factors unique to John's case. The evidence of 
premeditation or intent, the use of a gun, the previous violence and fact that he killed his wife 
when the children were present. Thus, the more severe sentence in his case is justified. 
(Judgement: sexual intimate case more serious; sexual intimate case receives longer sentence, 
thus, punishment appears warranted), 

Pair #41: Kwai (spouse) and Nadia (illegal business relationship) 

Kwai. The defendant in this case had apparently become increasingly enraged over her 
husband's efforts to send her back to China and his demands for sex. On the day of the killing, 
Kwai claims she lost control of herself, exploding in anger, striking the victim 14 times in the 
head with a meat cleaver. She then dressed the victùn's body, dragged it out into the backyard of 
their home and lefi it i? the snow where it was discovered eight days later. Before marrying, the 
couple had worked together at a factory in their native China. They continued to keep in touch 
through correspondence after the victim and his family moved to Canada. He returned to China 
to marry her in 1982 and she joined the family in Toronto. The marriage was never 
consurnrnated, a fact that upset the husband and his parents. Kwai had aliegedly been making 
inquiries about how to get a divorce, but found out that if she lefi her husband, her immigration 
statu might be affected. She was later reported to have remarked to a fiend that she wodd be 
better off if her husband was dead. Her husband apparently verged on borderline retardation- 
Kwai had previously been hospitalized for psychiatrie problems. She continued to deny her role 
in the killing, fabricating other scenarios until physical evidence tied her to the victim's death. 
(Case 85 10) 

Nadia. Both the victirn and defendant were dmg dealers who, about one month prior to the 
killing, had a dispute over the price of crack. During this incident, Nadia, who was unarmed, was 
slashed by the victim. On the day of the incident, Nadia Iured the victim to a rooming hcuse. 
When she found out he was on his way, she said in front of witnesses, ccNow, it's my turn" and 
took out a knife. The victim arrived and was overheard apologizing to her for their previous 
dispute. Nadia attacked the victirn, plunging a b i f e  into his heart. He died en route to the 
hospitai. Witnesses indicated that Nadia had made fiequently threatened to kill the victim to get 
even with him for disfiguring her. Evidence also showed that Nadia washed the knife in the 
kitchen sink after killing the victim and got rid of it. Police later recovered the weapon in a 
garbage container behind the rooming house- Both Nadia and her victim had been drinking the 
night of the homicide and both had a history of substance abuse, primarily crack. (Case 9413) 



Similariiies: There was evidence of premeditation in both cases. While Kwai claims that 
she lost control in an argument with her husband, she had earlier remarked to a fkiend that she 
would be better off with her husband dead. Nadia, who had been slashed by the victun in a pnor 
incident, lured the victim to a roorninghouse that they both fiequented for the purpose of 
stabbing him in revenge. Both cases, then, also involved the use of a bladed weapon. Kwai used 
a meat cleaver and Nadia used a laiife. Some degree of victim participation may also be evident 
in both cases. In the first case, the victirn's threats to send Kwai back to China were real and 
Kwai believed it was in his power to do so. In Nadia's case, while it was motivated by revenge, 
the victim had attacked her first, albeit about a month prior to her revenge attack. 

DiFerences: The first case involved excessive violence. Kwai struck her victim in the 
head 14 times with a meat cleaver. Nadia stabbed her victim once in the hem. Kwai also tried to 
conceal her crime by dressing the victim's body, dragging across the snow to the backyard and 
leaving it in the snow where it was discovered eight days later. She initially denied the killing. 
However, she had previously hospitalized for unidentified psychiatrie problems which may have 
acted as a mitigating factor. However, in Nadia's case, both she and her victim had been 
drinking, were using crack and had substance abuse histories. Moreovcr, Nadia remained at the 
scene and confessed to the killing when the police arrived. 

Conclusion: Kwai, 27, and Nadia, 18, were originally charged with first-degree murder, 
but pied p i l t y  to manslaughter. Kwai was sentenced to 10 years while Nadia was sentenced to 
2.5 years. The excessive violence used by Kwai when she killed her victirn and her efforts to 
conceal the killing may have led to the more severe sentence. It may also be that Nadia's 
sentence was more lenient because both she and her victirn were crack-addicted drug dealers 
and, thus, the killing was an inherent danger in their environment. (Judgement: sexud intimate 
case more serious; sexud intimate case receives longer sentence, thus, punislunent appears 
warranted). 

Pair #43: Gregory (girlfnend) and James (brief acquaintance) 

Gregory. The victim and defendant met in a hotel where they both went to watch the Grey Cup 
game on television. Gregory and the victim quickly developed a close relationship and, for six 
days that they were knew each other, they spent al1 their fiee moments together. The victim had 
comrnented to a fiend, "This is the man 1 will marry." On the day before the killing, they went 
to a tavern for d i &  and then returned to the Gregory's apartment. He went to sleep, but the 
victim begged hirn to wake up and keep her Company. An argument broke out about mariage 
and continued on and off for about tu-O hours. At one point, the defendant put his hands around 
the victim's neck and squeezed until she was dead. He stuffed her into a sleeping bag, head fint, 
and laid d o m  beside her to sleep. He rose a few hours after, shaved, packed his clothes, took her 
car keys and moved his own car across the street to the parking lot of a doughnut shop where he 
stopped for coffee. He left a note for his parents and a note on the dead woman's body and fled 
town. Neither note explicitly identified him as the killer. He turned up in Winnipeg where he 
eventualiy W e d  himself into the police. (Case 8553) 

James. According to the defendant, the victim in this case was a prostitute who had agreed to 
have consensual sex with him. Their 'sex act' took place in a city park. Following this, James 



apparently strangled and beat the victim to death d e r  she said something that angered him. He 
was arrested after forensic evidence linked him to the victim's body. He confessed to the crime 
at that time. Both James and the victim had been drinking and using drugs at the t h e  of the 
incident. (Case 92 1 1) 

Similariries: There were few similarities in these violent acts except that they both 
appeared to erupt out of quarrels and that both victims were strangled. In the first case, Gregory 
and his victim argued over marriage while James and his victim argued after she said something 
that angered him, 

Dzfferences: While Gregory initially fled the scene of the crime, he later tumed himself in 
to the police which may act as a mitigating factor. In contrast, James did not codess to the 
killing until forensic evidence led to his arrest. While both James and his victim were drinking 
and using dmgs at the time of the killing, two aggravating factors were unique to his crime. First, 
James used excessive violence (Le. multiple methods) to kill his victim. He strangled and beat 
her to death. Second, his crime took place in a public location Le. a city park. 

Conclusion: Gregory, 23, and James, 23, were both initially charged with first-degree 
murder, but plead guilty to second-degree murder. Gregory was sentenced to 20 years, 10 years 
above the minimum, while James received a 13-year sentence. Based on the above crime 
characteristics, one would expect the second case to have received the more serious sentence 
(because of excessive violence and public nature of the killing). It may bey however, that the fact 
that .Jamesy victim was a prostitute contributed to his more lenient sentence. (Judgement: sexual 
intimate case less senous; sexual intimate case gets longer sentence, thus, punishment appears 
unwarranted) . 

Pair #47: Salvadore (ex-lover) and Paul (friend) 

Salvadore. The victim was retuniing home to ber apartment with her new bofiend when she 
was kiHed. Salvadore had broken into the apartment and was laying in wait for her. When she 
arrived, he stabbed her several times in the chest, She staggered into the building lobby and some 
tenants notified the police. Salvadore di t  his own wrists after the killing and his blood trail led 
the police to him. At the time of the killing, he was under a court order to stay away from the 
victim after an alleged assault at her workplace. There was a previous history of abuse during 
their year-long relationship and this was one of the reasons that the victim had broken off their 
relationship. (Case 96 19) 

Paul. The defendant in this case learned that the victim was seeing someone and, while at her 
basement apartment, approached her fkom behind, striking seven blows to her head with a 
hammer. Initially, the motive appeared to be jealousy even though Paul and the victim did not 
share a sexual relationship. About one hour after the victim was dead, Paul dragged her into the 
bathroom, washed her body off and lay her on the bed. He then had sexual intercourse with her. 
Police daim that Paul killed the victim so he could have sex with a dead body. After he was 
finished, Paul wrapped the victim's body in a blanket. He then placed a plank on the floor to 
cover the area where her blood had stained. He remained with the body d l  weekend and when he 
returned to the mental health centre, he confessed to the killing in fiont of various members of 



the stafK Police were notified and they subsequently discovered the victim's body, also seizing 
the harnmer he used. Paul and the victim met when they were both patients at the local 
psychiatric hospital. On the day of the killing, he had been helping her move furniture into a new 
apartment and was building bookshelves for her. (Case 9 149) 

Similurifies: Both crimes appear to involve some degree of premeditation and the use of a 
weapon. Salvadore broke into his ex-lover's apartment and was laid in wait for her until she 
retumed home. He then stabbed her several tirnes in the chest. The evidence of premeditation is 
not as strong in Paul's case, but he did he approach her £iom behind and killed her by hitting her 
in the head with a harnmer. Both defendants eventually confessed to the kiliing. 

Dzrerences: Salvadore had been violent toward his victim during their one-year 
relationship and was under a court order to stay away f'iom her afler an alleged assauit at her 
place of work. However, there was evidence of remorse as, d e r  killing his ex-lover, Salvadore 
slit his own wrists. There was excessive violence used in Paul's case. He struck his victim in the 
head seven tirnes with the hamrner. A fùrther aggravating factor in his case was the fact that 
about one hour after the victim was killed, he cleaned her up and had sexual intercourse with her 
body. E s  was also an interracial killing. Paul was an Aboriginal Canadian and his victim was 
white. One mitigating factor in Paul's favor, however, was that both he and his victim had been 
patients at a local psychiatric hospital. 

Conclusion: Salvadore, 46, and Paul, 44, were onginally charged with first-degree 
murder, but pled guilty to the lesser charge of second-degree murder. Salvadore was sentenced to 
14 years and Paul was sentenced to 12 years. Due to the excessive violence used and the sexual 
assault after death, it would appear that Paul's crime was more serious. However, it may have 
been his previous psychiatric history that lead the courts to give him a more lenient sentence than 
Salvadore. While planning and deliberation was more apparent in Salvadore's case, the second 
case appear to be more severe. (Judgement: sexual intimate case less serious; sexual intimate 
case gets longer sentence, thus, punishment appears unwarranted) 

More lenient punishments. Less serious crimes? 

Pair #5: Mahadeo (ex-spouse) and Terry (%end) 

Mahadeo. On a Street near her home, the victim had just left her home and was walking to work 
at 6:30 a-m. when she was chased down by Mahadeo. Using a rifie, he fired at the victim as she 
attempted to nin away. She eventually fell to the ground. Mahadeo approached the victim while 
she was lying on the ground, firing several more shots into her. In total, he shot the victim five 
tirnes in the back of the head, in the a m  and shoulder. Mahadeo knew when the victim left for 
work and had waited in his car for her to corne out so he could shoot her. He had been drinking 
in the car while waiting for her. Witnesses to the shooting, including neighbors, watched as 
Mahadeo, the victim's husband of 3 1 years from whom she had recently separated, walked back 
to his parked car, placing the rifle inside. He then walked to the nearest neighbor's houe  and 
asked them to cal1 the police. He confessed to the crime as soon as the police axrïved and was 
arrested at the scene. He cried as he related the details of the killing to the police and indicated 



that he had planned on committing suicide after killing his ex-wife, but lost his courage. 
Mahadeo had been stalking his wife ever since their separation; he had hired a private 
investigator f i e r  the victim left him to find out where she was living. He continued to pester her 
to return to their marriage home. The police were called on several occasions to Mahadeo and his 
victim7s home for domestic disputes, but the victirn would not lay charges. (Case 9406) 

Terry. The victim's beaten and strangled body was found by fisherman in the Humber River. 
There were slash wounds to her hands and cuts to her legs and vaginal area. A witness testified 
that he saw Terry stuffmg the body of a woman into the tnink of his car, parked outside her 
balcony, on the night of Nov. 14, 1994. Police later learned that Terry and the victim had taken 
out joint insurance policies on one another for $400,000 each. They were apparently going to go 
into business together when she returned £iom Guyana where she was to be married. The 
wedding was scheduled to occur one week after her body was found. Police interpreted the 
insurance policy as evidence of premeditation. DNA testing detected the presence of Terry's 
semen in the victim's body, suggesting that she had been sexually assaulted before the killing. 
(Case 9425) 

Similurities: There was evidence of premeditation and excessive violence in both cases 
Mahadeo, who knew when his ex-wife left for work each morning, laid in wait for ber to leave 
the house and shot her as she walked down the street. In the second case, Terry had taken out a 
joint Iife insurance policy with the victim because the two were ailegedly going into business 
together. 

Dzfferences: Mahadeo used a gun to kill his victim while Terry did not use a weapon. 
Mahadeo had previously been violent toward the victim and the police had been called to their 
home in the past, but charges were not laid. Another aggravating factor was the first case was the 
public nature of Mahadeo's killing. It took place on a street outside the victims home where 
witnesses, including neighbors, watched. The one mitigating factor was that Mahadeo asked that 
the police be called to the scene and he remained there until the police arrived and confessed to 
the killing. However, the fact that various witnesses could have identified him, may dirninish the 
weight of this factor. In contrast, Terry weot to great lengths to conceal his role in the victirn's 
death by dumping her body in a local river and denying that he knew her in the be-ouining, then 
falsely claiming that they were sexual intimates. Moreover, the evidence that the victim was 
sexuaily assaulted before being killed was an aggravating factor unique to Terry's case. 

Conclusion: Mahadeo, 52, and Terry, 48, were onginally charged with first-degree 
murder, but found guilty at trial of second-degree murder. Mahadeo was sentenced to 15 years 
and Terry to 16 years. With the additional aggravating factors present in the second case (sexual 
assault and mutilation as well as concealment of the crime and lack of remorse), the additional 
year appears to be justified. (Judgement: sexual intimate case less serious; sexual intimate case 
receives shorter sentence, thus, punishment appears to be warranted). 

Pair #7: Christopher (girlfiend) and Gary @nef acquaintance) 

Christopher. The defendant claimed that he and the victim had been arguing about money in the 
days pnor to the incident. On the day of the killing, the couple continued to argue while drinking 



heavily with a mutual male fiend. In the heat of anger and M a t i o n  during this long argument, 
Christopher stabbed the victim in the heart. He claimed that he had fallen asleep during the 
evening and when he awoke, their fiiend was trying to have sex with the victim. He said it was at 
this time that he stabbed her. The victïm's blood alcohol level was five times the legal limit for 
drïving when she was stabbed and Christopher, who had a history of substance abuse, was 
believed to be equally intoxicated. The fiend was a witness to the killing. (Case 883 1) 

Gary. The victim had been drinking and using drugs when she met the defendant who was dso 
drinking in the sarne west-end tavem. They took a cab home to her apartment where the victim's 
boyfnend later caught them in bed together. He tried to get Gary out of the victim7s apartment, 
but she wanted him to stay so her boyfkiend lefi instead. Less than four hours later, she was 
killed in a fienzied knife attack that left 56 wounds on her body. Her right breast had been cut off 
and her vaginal area split apart. Some of the injuries had been inflicted as she was dying; others 
after her death. Gary claimed that the victim became upset during the evening and swung a knife 
at his throat. He grabbed her wrist and as he was twisting the knife away fiom hirnsex, the blade 
plunged into her heart. He lost control of himself, then, because he knew that her death would get 
him into trouble with the police as he was on probation at the tirne. The victim's mother called 
the police when she discovered her daughter shortly &er the killing. As the police were scouring 
the neighborhood, they spotted Gary on a street nearby. He was with a woman who was 
atternpting to pull away fiom him. Gary commente& T h e  was next, man. Thank god you guys 
got me.. .-got carrïed away." (Case 88 1 8) 

Similarities: In both cases, the victim and the defendant had been consumed large 
amounts of alcohol and the victim in the second case had also been using h g s .  In both cases, 
knives were used to kill the victims. 

Dzrerences: Christopher had a history of substance abuse and his killing was interracial 
as he was white and his victim, his girlfiend, was an Aboriginal Canadian. However, he did mot 
use excessive violence, in contrat to Gary, who stabbed his victim 56 times and then mutilated 
her by cutting off her right breast and somehow splitting her vaginal area. Some of the injuries 
were inflicted while she was dying and others were inflicted after death. Moreover, a further 
aggravating factor was that Gary was arrested while tryùig to attack another woman. He made 
statements that alluded to the killing at that time. 

Conclusion: Christopher, 42, and Gary, 30, were charged with and convicted at trial of 
second-degree murder. Christopher, who kiUed his girlfiend, was sentenced to the minimum 10 
years' imprisonment while Gary, who killed a bnef acquaintance, was sentenced to 20 years. In 
both cases, the defendants and their viçtims were intoxicated and both killings appeared to be the 
archetype of hot-blooded violence. The longer period of imprisonment may be warranted in 
Gary's case, however, because it involved extreme gratuitous violence, but a sentence twice that 
of the t e m  of imprisonment imposed for the case hvolving sexual intimates may be not be 
justified. (Judgernent: sexual intimate case less serious; sexual intimate case receives shorter 
sentence, thus, punishrnent appears to be warranted) 



Pair #8: Patrick (ex-lover) and David Bradbury (stranger) 

Patrick. The victim and defendant had broken up a few months prior to the killing, but the 
Patrick owed the victim some money. They agreed to meet so he could repay the debt. The 
victim told her fiiend about the pre-ananged meeting, indicating that she was afraid of Patrick 
and so was only going to open her car window so he couid put the money through. Later that 
day, Patrick pulled up to a convenience store, shouting to the employees that he and the victim 
had both been stabbed by a stranger as they were sitting in the car. The police were notified. 
Patrick had superficial stomach wounds that police indicate were self-idicted to support his 
version of the attack. The victirn had suffered thee stab wounds, one of which struck her heart. 
As she lay dying in the hospital, she told a nurse that the defendant had stabbed her. (Case 93 14) 

David. The defendant in this case stabbed the victim 14 times in the laundry room of her 
apartment building where the defendant's brother also lived. David had armed himself with a 
butcher knife in order to rob the coin-operated washing machines in the public laundry room. It 
was here that he encountered the victim. David had recently been released £kom prison after a 14- 
year sentence for attempted murder. He had mental problems and the judge had recommended 
that he undergo psychological treatment while in prison, but he did not. He had received some 
outpatient treatment. Physical evidence tied the defendant to the killing. (Case 8020) 

Similarities: Both defendants killed their victims with knives in semi-public locations. 
Patrick met his victim in a parking lot where he killed her in a car. David killed his victim in the 
laundry room of the victim's apartment building. 

Dzffèrences: There is clear evidence of premeditation in Patrick's case. He brought a 
knife to his scheduled meeting with the victirn, a meeting about which the victim had expressed 
fear to her CO-workers. He allegedly had been violent toward her in the past and she was afiaid of 
him. After killing her, the defendant stabbed himself in order to make the crime look like it was 
perpetrated by a stranger, thus, conceding his own role. David used excessive violence to kill his 
victim, stabbing her 14 times with a butcher knife. However, one rnitigating factor in his case 
was recognized psychiatrie problems for which he needed treatment. 

Conclusion: Patrick, 21, and David, 27, were buth originally charged with first-degree 
murder, but found guilty at trial of second-degree murder. Patrick was sentenced to the minimum 
of 10 years while David received the maximum 25 years' irnprisonrnent. Despite David's prior 
conviction for attempted murder, Patrick's sentence appears lenient in comparison. In the second 
case, the defendant was armed and intended to steal money from the laundry room, but did not 
go there with the intention of killing the victirn. Moreover, the defendant in the second case 
suffered some mental problems. In contrast, there was evidence of premeditation in Patrick's 
case. Thus, the sentence for Patrick appears lenient. (Judgement: sexual intimate case more 
serious; sexual intimate case receives shorter sentence, thus, punishment appears to be 
unwarranted). 



Pair #9: John (common-law partner) and Teny (neighbor) 

John. This couple had apparently been arguing which was not unusual for them, according to the 
defendant. At some point during the quarrel, John lost control because the victim "kept bugging 
me." He had been drinking at the time of the killing. At the end of the beating, the victim had 
suffered massive brain damage, her nose had been broken, some of her hair had been puiled fiom 
her head, a rib was cracked and there was intemal bleeding caused by a heavy blow. 
Circumstantial evidence also indicated that the v i c b  had been sexually assaulted. John h d  a 
history of violence toward the victim and, on at least one occasion, the victim has been 
hospitalized as a result of one of these incidents. The victim had a peace bond against John at the 
time of her death and he had previously attended a batterers' group therapy program- He had 
been treated on an outpatient basis for psychiatric problems including anger management, but 
had refused M e r  treatrnent. (Case 9 1 1 7) 

Terry. The defendant had been hired by the victirn's granddaughter to help look afier her 
grandmother (the victim) by making her lunches and ninning to the store on errands. Terry and 
the victim lived in the sarne roorning house. Terry clairned that he had heard a thump in the 
victim's apartment, which was directly above his own room, and when he went up to investigate, 
he found the victim lying on the floor. Police later identified him as the killer. The victün had 
been strangled. Her apartment had been ransacked and some of her jewelry was removed to 
make it look like a robbery had occurred. Terry had been drinking at the t h e  of the killing. 
(Case 9525) 

Similurities: The defendants in both cases had been drinking excessively at the time of 
the killing. 

Dzfferences: There were a number of aggravating factors in John's case. First, he used 
excessive violence in the killing. As a result of the beating, the victim suffered massive brain 
damage and interna1 bleeding, her nose had been broken, some of her hair had been pulled from 
her head, a rib had been cracked. Second, there was circumstantial evidence that the victim had 
been sexually assaulted. Finally, John had a history of beating the victim and, on at least one 
occasion, the victim was hospitalized as a result. There was also a peace bond in effect at the 
time of the victim's death that stipulated John was to stay away fiom the victim. One mitigating 
factor was his pnor treatment for psychiatric problems, but his refusal to continue with treatment 
may have diminished the role this played in his sentencing. Finally, the fïrst case involved an 
interracial killing. John was white and his victim was Asian. This may have acted as either an 
aggravating or mitigating factor. With regard to the second case, one aggravating factor in 
Terry's killing rnay have been the vulnerability of his victim. Terry had been hired by the 
victim's daughter to help the victim, who lived in his building, on a part-time basis. The victim 
was an elderiy grandrnother and had trouble getting around. 

Conclusion: John, 38, and Teny, 36, were charged with and convicted at trial of second- 
degree murder. John, who killed his common-law partner, was sentenced to 13 years, three years 
less than the sentence irnposed on Terry, who received a 16-year sentence. While it appears that 
both killings arose as a result of a loss of control on the part of defendants who were drinking 



excessiveIy, John's case involved excessive use of violence and circumstantial evidence of 
sexual assault. Moreover, there was a history of violence against his victim that brought hhn into 
contact with the criminal jüstice system in the past There was a peace bond against him, 
indicating that John should stay away fiom the victim. Therefore, it appears that the case 
involving sexual intirnates should have received a more severe punishrnent than the second case 
rather than a sentence that was three years shorter. Thus, there is unwarranted punishment 
disparity. (Judgement: sexual intimate case more serious; sexual intirnate case receives shorter 
sentence, thus, punishrnent appears to be unwarranted) 

Pair #I l :  John (common-law partner) and Errol (stranger) 

John. The defendant cailed 9-1-1 in the early morning hours to report that his common-law 
partner was dead. John claimed that he had been out drinking and had arrived home after 
rnidnight. At this time, the victim was intoxicated, dressed only in her bra and panties, smoking a 
cigarette and drinking fiom a bottle of vodka, John claims that the victim came at him and that 
he was only trying to fend her off when she fell and hit her head on the floor. He poured a bucket 
of water on her, trying to revive her. When this did not work, he claimed that he undressed her 
and carried her to the bathtub, placed her in a sitting position, and tumed on the cold water. He 
went to bed at this point. When he next awoke, John found the victim lying in the shower with 
the cold water running, dead. He called the police at that time. The investigation showed, 
however, that both head and pubic hair had been pulled out of the victim. She had been sexualiy 
assaulted and suffered internal injuries that were severe and consistent with being kicked to 
death. Pathologists' report indicated that she was had been severely kicked that it appeared she 
had been hit by a train or had fallen fiom a great height. John later amended his statement, 
indicating that during the course of defending hirnseIf, he grabbed her by the hair, slapped her 
and that she may have run into his knee which he raised in self-defense. He also added that he 
slapped and kicked her in the stomach and struck her with a leather belt. The medical 
examination also indicated evidence of pnor beatings and past injuries. No motive was identified 
for the killing. Both John and his victirn had a history of substance abuse. (Case 8621) 

Errol. The defendant in this case intentiondy set a fire in the apartment of his former girlfiiend, 
but the victim, a neighbor in the rooming house, was trapped and died in the subsequent blaze. 
Errol, who once lived in the building, but on a different floor, was found in lying in front of a 
blown-in doorway across from the ex-girlfiiend's apartment where the explosion occurred. 
Witnesses testified that they had earlier seen an individual climbing out of the apartment window 
where the fire had been set. Errol claimed that it was his ex-girlfiend, the occupant of the 
apartment where the £ire started originated, who started the fire. Approximately 32 witnesses 
testified, but none could positively identie Errol as the person seen climbing out of the window. 
(Case 88 16) 

Similarities: There were few similarities among these two cases. 

Dzflerences: Both the victim and defendant were drinking excessively in John's case and 
both had histories of substance abuse that may have mitigated John's culpability. However, 
several aggravating factors were also evident. First, the victim had been sexually assaulted. 
Second, John used excessive violence in the killing. That is, both head and pubic hair had been 



pulled out of the victim and she had suffered intemal injuries that had been inflicted with such 
force that it was consistent being hit by a train or falling fioxn a great height. Finally, there had 
been a history of violence in the relationship as the medical examination showed evidence of 
pnor beatings and old injuries. There was one aggravating factor unique to the second case and 
that is it was an interracial killing: Errol is black and his victim was white. 

Conclusion: John, 41, and Errol, 38, were convicted of manslaughter. John was sentenced 
to eight years and Errol was sentenced to 10 years. While the defendant in the second case killed 
an innocent victim in a revengeful act that was to be directed against his ex-girlfiend, the use of 
excessive violence and the history of abuse in the relationship between John and his victim 
increase the seriousness of his offense. Thus, unwarranted disparity in punishment is evident in 
this pair. (Judgement : sexual intimate case more serious J sexual intimate case receives shorter 
sentence, thus, punishment appears to be  unwarranted) 

Pair #12: Segundo (ex-common-law) and Arland (acquaintance) 

Segundo. The victim and defendant had been in a common-law relationship, but the victim had 
recently broken it off and moved out. Segundo was visiting with the victim on the day of the 
killing when a fight broke out. During the fight, Segundo began to repeatedly stab the victim and 
sexuaily assaulted her. Her partially decomposed, nude body was found three days later by police 
after neighbors complained about an odor coming fkom the apartment. The victim had been 
drinking at the time of the killing. (Case 89 12) 

Arland. The victim and defendant had been former acquaïntances. On the night of the murder, 
Arland was out on a date with a female friend. They saw a Iate movie, had a few drinks at a bar 
and then went to a coffee shop where they stayed until about 2 a.m. when the female friend left 
to go home. Arland, who was upset about his romantic life and wanted someone to taik to, 
decided to go visit the victim. He arrived at her apartment after her boyfiiend had left for the 
evening. Apparently, a fight took place at some point during the visit. Arland struck the victim 
many tirnes on the head with an unidentified instrument. The cause of death was detemrined to 
be fragmentation to the back of the skull. The victim's body was found bound and naked. She 
had also been sexually assaulted and mutilated; bit marks were found on her buttocks. Arland, 
who had been previously hospitalized for psychiatrie problems, had been drinking at the time of 
the incident. (Case 8536) 

Shilarities: Both these killing were interracial with white victirns and non-white 
defendants. S e p d o  is Latin American and Arland is Aboriginal Canadian. Both defendants 
sexually assaulted their victims and used excessive violence. Segundo repeatedly stabbed his 
victim. Her mde body was found three days later. Arland struck bis victim on the back of the 
head many times with an unidentified instrument. She was found bound and naked. 

Dzflerences: The victim in Segundo's case had been drinking at the time of her death and 
this may have been either an mitigating or aggravating factor. In Arland's case, an aggravating 
factor was that he had mutilated the victim i.e. bite marks were found on her buttocks. Two 
mitigating factors were present in Arland's case, however, that were not present in first case. 



Arland had been previously hospitalized for psychiatnc problems and had been drinking at the 
time of the killing. 

Conclusion: Segundo, 35, and Arland, 26, were charged with first-degree murder, but 
pied guilty to second-degree murder. Segundo was sentenced to the minimum of 10 years while 
Arland received 20 years, double the minimum. While there was some mutilation present in his 
case that may have warranted a more severe sentence, he also had a history of psychiatnc 
problems and had been drinkuig at the time of the killing. Whether or not these were perceived 
as rnitigating factors, the difference in sentence appears unwarranted with the case involving the 
sexual intimates being treated more leniently for no apparent reason. Thus, this pair has evidence 
of unwarranted punishment disparity. (Judgement: offense seriousness similar; sexual intimates 
receive shorter sentence, thus, punishment appears to be unwarranted) 

Pair #14: Victor (spouse) and Randall (stranger) 

Victor. This killing occurred about one month after Victor found out that his wife had sought 
legal advice about getting a divorce. She had been advised at that time to withdraw half their 
savings fiom their joint bank account and she had done so. The victim was reported misshg by 
CO-workers and eventually discovered in the garage attached to the family home. She had been 
repeatedly smashed in the upper chest with a pickaxe. Her body had been left partially undressed 
and her purse had been placed between her legs. After Victor was apprehended, it was 
deterrnined that blood on his clothing was consistent with his wife's and human tissue found 
under the victim's fingemails was consistent with scratches on his face. There was an extensive 
history of domestic violence between this couple and police had fiequently been called to their 
home. Charges had been brought before the court and the victim had obtained a restraining order 
requiring Victor to stay away fkom the farnily home and this was in effect the day she was killed. 
Victor had a history of substance abuse and was drinking at the time of the killing. (Case 8755) 

Randall. The victim's body was found in a lane way and it was determineci that she had fallen 
fiom the third-floor deck of a rooming house. At the tirne, police interviewed al1 the occupants of 
the roorning house except Randail who could not be located (he was using an alias at time). He 
later confessed to the crime during a group therapy session in jail where he was serving time for 
an unrelated offense. According to Randall, on the day of the killing, he was absent without 
leave fiom a halfway house and was on his way back to his room when he spotted the 
inadequately dressed victim trying to warm herself in a telephone booth. Randall invited her 
back to his place for hot tea and shelter and she accepted. At some point back in his room, the 
defendant touched the victim and she told hirn she did not like that and wanted to be ieft alone. 
He persisted, she screarned and he becarne angry and choked her. He then tossed her off his 
third-floor balcony to make sure she was dead. (Case 8760) 

Sirnilarities: Both cases involved the use of excessive violence. Victor had repeatedly 
smashed his victim in the chest with a pickaxe. Randall choked his victim and then threw her off 
a third-floor bakony to make sure she was dead. 



Dzrerences: Victor and his victim had both been drinking on the night of the killing and 
had histories of substance abuse that may have mitigated Victor's culpability. However, a 
weapon was used in his case - a pickaxe. No weapon was used in Randall's case. This killing 
was also interracial - Randall was white and his victim was East Lodian. One potentially 
mitigating factor were also present in his case. That is, Randall confessed to his crime during a 
group therapy session in jail and, if not for the confession, police acknowledge that the crime 
may have went unsolved. 

Conclusion: Victor, 43, and Randall, 3 5, were initially charged with first-degree murder, 
but entered guilty pleas to second degree murder. Victor was sentence to 12 years and Randall 
was sentenced to 13 years. It appears that the fmt case was more serious because of the use of a 
weapon, the excessive violence and the symbolic way the victim was left (Le. purse between her 
legs). Moreover, Victor had come into contact with the criminal justice system previously for 
violence against the victim and was under a court order to stay away fiom her. However, he 
received a more lenient sentence than Randall and, while it was onIy one year shorter, it seems 
unwarranted considering the severity of Victor' crime. (Judgement: sexual intimate case more 
serious; sexual intimate case receives shorter sentence, thus, punishment disparity appears tu be 
unwarranted) 

Pair #16: Victor (girlfiend) and David (brief acquaintance) 

Victor. The victim and defendant had been having an off-and-on sexual relationship for about 
three years. On the day of the killing, they met on the street in downtown Toronto. They 
proceeded to the liquor store together, bought a bottle of brandy, went back to the victim's 
apartment and started drinking. They had sex and fell asleep. Victor claims that he awoke later 
that day and saw the victim lying, naked, on the bed. Although they had not fought, he 
apparently becarne enraged over something (reason never identified), picked up a beer bottle, 
beat her on the head with it and then slashed her throat after breaking the bottle. She suffered 
eight broken ribs korn the beating. Covered in blood, Victor then made himself a sandwich, 
attempted to clean up the apartment and then went to a neighbor's apartment and asked the 
tenant there to dia1 91 1. The police arrived before Victor left and took him into custody. They 
found the victim in the apartment where the walls, floor and bed were covered in blood. Victor 
apparently had brain darnage fiom his substance abuse over the years and had previously been 
hospitalized for psychiatrie problems. (Case 95 1 5 )  

David. The victim, who was not fiom Toronto, was in the city for a week visiting friends. She 
was drïnking at a tavem with her fiend, who later l e 4  leaving her behind because she wanted to 
stay later. Her body was eventually discovered in David's rooming house apartment, badly 
beaten and unconscious. She died later in hospital. The victirn suf5ered a broken arm, broken 
facial bones, a fiactured skull and a punctured lung in what was referred to as a 'savage' attack. 
There was dso circumstantial evidence of sexual assadt. m e r  the killing, David confessed to 
his sister-in-law that he was in trouble. He told her that he had beaten up an 'old bag lady.' He 
alleges that he met her on the street corner; he assumed she was a street person. He oKered her 
food, but she declined. They returned to his apartment, however, and decided to do some 
drinking together. David claims that the victim began to Say things that hurt his feelings, he 
snapped and lost it. He used the victim's cane to beat her. A neighbor heard a male and female 



voice swearing at each other and the sound of a heavy object striking something. During the 
beating, the cane broke into three pieces and he took the sharp one and stuck it in her ear. He 
called 9 1 1 and reported that there was a corpse in his room. (Case 93 13) 

Sirnilarities: These cases share two potentially mitigating factors. First, both victims and 
defendants had been drinking excessively at the t h e  of the killing. Second, while both 
defendants uiitially tried to hide their role in the crime, they were both instrumental in having the 
poIice notified about the killing and they eventually confessed. The cases also shared an 
aggravating factor - the use of excessive violence. Victor beat his victim so bad that she suffered 
eight broken ribs. He d so  beat her on the head with a beer bottle and slashed her throat afier 
breaking the bottle. David also subjected his victim to a "savage attack" leaving her with a 
broken arm, broken facial bones, a fkactured skull and a punctured lung. He also stuck one of the 
pieces of her cane into her ear. 

Dz~erences: There were two rnitigating factors in Victor's case. Not only did he have a 
history of substance abuse, but he apparently suffered brain damage as a result of this abuse. He 
had also been previously hospitaiized due to psychiatric problerns. Unique to David's case was 
the circurnstantial evidence that he had sexually assaulted his victim which may have been an 
aggravating factor. 

Conclusion: Victor, 44, and David, 29, were initially charged with second-degree murder, 
but both pled guilty to manslaughter. It appears that the David's case was more serious because 
of the sexual assault and the absence of mitigating factors. Thus, the difference in sentences is 
warranted. (Judgement: sexual intimate case less serious; sexual intimate case receives shorter 
sentence, thus, punishment appears to be warranted) 

Pair #17: Paulette (ex-spouse) and Debra Ann (siranger) 

Paulette. At the time of the victim's death, he was living with his parents and under a court order 
to stay away from the defendant andor her apartrnent. He had been released fiom jail the 
previous month for assaulting Paulette. On the day of the killing, Paulette had taken their son to 
visit with his father (the victirn) at his parents' home. They went swimming, had dinner and then 
Paulette went home with their son. At about 2 a.m., the victim showed up at her apartment and 
began to pound at the door. He was dnink and demanded that he be let in. Paulette stated that she 
hoped that if she let him in, he would pass out on the couch. Instead, a fight broke out and the 
victim threatened to kill Paulette. A struggle followed during which Paulette grabbed a bread 
knife that she kept hidden in the sofa and stabbed the victim once near the heart. He fell to his 
knees and died. The victim called the police and then left the apartrnent. She was found later, 
sitting in the stainvell of her apartment building. She confessed to the killing and was arrested at 
the scene. The mother of two had been attacked many tirnes by the victim, who had a history of 
substance abuse. The police had frequently been called to her address because of these violent 
disputes and she had been hospitalized a number of times for injuries resulting fiom the attacks. 
Paulette was afiaid of the victim and had her telephone number changed three times. He had 
broken into her home on several occasions and assaulted her with his closed fist, construction 
boots and a broom. (Case 8540) 



Debra Ann. The defendant, the victim's girliiiend and some other women were fighting outside 
a tavem. n i e  victim's girlfnend had called Debra Ann a "slut." The victim was attempting to 
break up the fight when Debra Ann stabbed him in the stomach. She admitted to the police that 
she got a knife fiom a fi-iend, but when she swung her arm forward with the laiife, it plunged into 
the victirn accidentally. Both the victïm and Debra Ann had blood-aicohol levels about triple the 
Iegal lirnit for impaired driving. Friends of both the victim and the defendant and others outside 
the tavern witnessed the killing (Case 850 1). 

SimiZarities: Weapons were used in both killings and both defendants remained at the 
scene and confessed to their act when the police arrived- 

Dzj$erences: There was evidence of victirn precipitation in Paulette's case. nie victim, 
who had a substance abuse history and was d d  at the tirne of the killing, banged on Paulette's 
door until she let him in and he then threatened to kill her. Police had often been called to her 
address because of domestic disputes and she had been hospitalized a number of times for 
injuries fiom these attacks. The victirn, who was the father of her child, broke into her home on 
many occasions and assadted her with fists, boots and a broorn. She kept a knife hidden in her 
sofa and pulled it on this occasion, plunging it into the victim's heart. In contrast, the killing in 
the second case arose as a result of a drunken brawl during which the victim attempted to 
intervene and got stabbed in the process. 

Conclusion: Paulette, 23, and Debra AM, 20, were initially charged with second-degree 
murder, but pled guilty to manslaughter. Paulette was sentenced to one year. Debra Ann was 
sentenced to seven years. Given the evidence of victim precipitation and the history of abuse in 
Paulette's relationship with the victim, the more lenient sentence in her case seems justified. 
(Judgement: sexual intimate case less senous; sexual intimate case receives shorter sentence, 
thus, punishment appears to be warranted). 

Pair #24: Nasrullah (ex-lover) and James (brief acquaintance) 

Nasrullah. The victim and defendant in this case were both Afghanistan refbgees who Iived in 
the sarne rooming house. They had at one time shared a sexual relationship that had ended 
several weeks earlier. Police believe thk was the motive for the killing. On the day of the killing, 
a quarrel was alleged to have occurred that caused Nasrullah to lose control and in a rage, stab 
the victim to death. The victim was highly intoxicated and laying on the bed when the attack 
occurred. In addition to the stab wounds, the victirn was bit on the head with a brick. The victim 
suffered 23 stab wounds in the back and 12 in the head. Nasrullah had previously assadted 
earlier iovers and was facing a charge of assault causing bodily h m  on another individual and 
was on bail pending his trial. In another case, N a s d a h  had chased another victirn with a knife. 
The body of the victim in this case lay in his locked room for three days before it was 
discovered. People had begun complaining about an odor coming fiom the victim's room. (Case 
90 19) 

James. The victim in this case was killed during a burigled robbery attempt. The victim had been 
staying with a Fnend and when he returned home on the night of the killing, James was already 
there at the invitation of the victim's fiend. The victim, James and the owner of the apartrnent 



consumed beer and LSD and partied in the nude during what was referred to as a 'gay sex-and- 
drugs party.' When the victim fell asleep, Jarnes joined the fiiend in the bedroom. Later, James 
struck the victim, who was still sleeping, on the head with a board and then stabbed and slashed 
hun 74 times. When the fkïend awoke the next day, he found the victim lying in a pool of blood. 
At the t h e  of the incident* James was on parole fiom a six-year robbery sentence. He also had a 
history of substance abuse. (Case 8935) 

Similarities: Two aggravating factors were evident in both cases. First, weapons were 
used (knives). Second, excessive violence was used in both killings. Nasrullah stabbed his victïm 
a total of 35 times and hit him on the head with a brick. James both stabbed and slashed his 
victim, inaicting 74 wounds. He also hit his victirn on the head with a board. The victims in both 
cases had been drinking just before their death. 

Differences: James had consumed a quantity of alcohol and drugs on the day of the 
killing and had a history- of substance abuse. This may have mitigated his culpability whereas 
Nasrullah had not been using any substances. 

Conclusion: Nasrullah, 32, and James, 28, were charged with second-degree murder. 
They entered not guilty pleas, but were found guilty at trial. Nasdlah was sentenced to 15 years 
and James was sentenced to 21 years. Given the fact that there were few mitigating factors in the 
first case whereas excessive alcohol and dmgs were key in the second case, the difference in 
sentences appears to be unwarranted. It may be that the refbgee status in the first case as  well as 
the former homosexual relationship resulted in the more Ienient treatment. (Judgement: sexual 
intimate case more serious; sexual intirnate case receives shorter sentence, thus, punishment 
disparity appears to be unwarranted) 

Pair #25: Michael (ex-spouse) and Reginald (stranger) 

Michael. This couple had lived together for several years, but had separated about six months 
prior to the killing. They argued frequently over hances during their relationship and after it 
ended, they continued to quarrel about dividing the proceeds from the sale of a rooming house 
that they owned together. The night before the killing, neighbors overheard Michael yelling at 
the victim, threatening to kill her if she screwed hirn out of any money. The same argument 
erupted the next day when Michael confionted the victim in the kitchen of the roorning house, 
but this time it ended with him grabbing a knife and cutting her throat. He had been drinking at 
the time of the killing. Neighbors entered the apartment about two hours d e r  hearing the last 
violent argument because they became concerned that the victim did not answer her door when 
they knocked previously. They found the victim on the fioor and imrnediately called the police. 
Michael was picked up later for being intaxicated. Witnesses notified police when they saw hirn 
taking of his clouies, preparing to jump into the Lake in an alleged suicide attempt. When the 
police picked up the defendant, he confessed to the killing. The weapon was recovered and other 
physical evidence tied Michael to the homicide. (Case 9039) 

Reginald. The victirn and defendant allegedly met in a downtown park on the night of the 
killing. Reginald invited the victim up to his fiiend's apartment for a coffee. Her body was found 
two days Iater in the stairwell of the parking garage. The victim was mentally handicapped and 



was living at a residence operated by Roman Catholic nuns. She had been strangled and s e x d y  
assadted. Her body was apparently thrown fiom a balcony and then dragged to the stairwell. 
Reginald was descnbed as a transient who had substance abuse problems. He had been drulking 
at the t h e  of the killing. Fingerprint evidence tied him to the crime and he subsequently 
confessed to the killing. He claims that he blacked out d e r  taking heroin and cocaine upon 
arriving at the apartment with the victim. The next thing he remembers is finding the victim 
turned over on the floor with bruises on her cheeks. He claims that he tried to revive her. When 
he codd not, he fIed to Quebec, but was later apprehended when fnends saw his picture in the 
paper. (Case 8614) 

Similarifies: The defendants in both cases had been intoxicated at the tirne of the killing. 
Regindd had dso  been using dnigs. 

DiFerences: Michael used a weapon (a knife) to kill his victim and, while Reginald did 
not, he did use multiple methods indicating excessive violence. That is, he strangled the victim 
and then threw her frorn a balcony. In addition, Reginald sexually assadted his victim and 
attempted to conceal his role in the killing by dragging the victïn's body to a nearby parking 
garage stairwell and leaving her there. One mitigating factor that may have worked in his favor 
was his history of substance abuse. However, Michael was in the rnidst of suicide attempt when 
police intercepted, thus, remorse is more evident in this case. 

Conclusion: Michael, 45, and Regindd, 33, were initially charged with first-degree 
murder, but pled guilty to second-degree murder. Michael was sentenced to 10 years and 
Reginald was sentenced to 13 years. The sexual assault and the excessive violence evident in 
Reginald's case increases the seriousness of his offense and, thus, the punishment disparity in 
this pair is warranted. (Judgement: Sexual intimate case less senous; sexual intimate case 
receives shorter sentence, thus, punishment disparity appears to be warranted). 

Pair #29: Luigi (ex-spouse) and Kim (stranger) 

Luigi. The victim had gone out for a drink with her fnends at a nearby tavern after finishing her 
shifi at a donut shop where she worked. As she was being dropped off at home by her fkiends, 
and accompanied to the door by one male fnend, she began looking for her keys. Luigi, who had 
been lying in wait for her with a gun, began shooting at her. He shot the victim in the street and 
wounded the male fiiend in front of a nurnber of witnesses, both fkiends of the victirn and 
seangers who had been passing by. Luigi had assaulted the victim in the past and as a result, they 
had recently separated. The victim had not wanted Luigi in her home because he kept a loaded 
gun. She had also contacted the police about the weapon. (Case 75 16) 

Kim. The victim left work on the day of the killing and was seen meeting a man at the door of 
her apartment at about 6:30 p.m. He entered with her. Two hours later, she was seen entering the 
a p a n t  with another man. Neither man was seen leaving. When she failed to show up for 
work the following week, her employer went to her apartment and found the victim, nude, on her 
bed. She had been strangled, with a bra, and sexually assaulted. Four months after the killing, 
police received a series of anonymous telephone calls narning Kim as the killer (it is thought that 
he was the caller). His fingerprints were taken and a police identification expert matched them to 



a g l a s  found in the victim's apartment. He claims he does not know how the fingerprints got 
there because on the night of the killing he claims he was watching television with his 
girlfkiend's brother. Later that evening, he took his car out to be serviced. At the t h e  he was 
tried for this killing, Kim was scheduled for tnal on several charges involving alleged attacks on 
other young wornen. (Case 7830) 

Similariîies: There are no similarities between these two cases. 

Dzrerences: There are a number of aggravating factors present in Luigi's case. First, this 
was a planned and deliberate killing. He laid in wait until the victim came home at which time, 
he started shooting. Second, he injured another in the attack, a male Eend who was 
accompanying the victim to her door. Furthermore, the killing took place on a public Street and a 
weapon - a gun - was used. Finally, there had been previous violence by Luigi against his 
victim, but there was no indication whether this had brought hun into contact with the criminal 
justice system. However, the victirn had inforrned the police of his possession of a gun. In 
contrast, one aggravating factor is unique to Kim's case - the fact that he sexually assaulted his 
victim. Evidence shows that he may also have tried to conceal his role in the killing, however, 
police believe that anonymouç tips received by them were telephoned in by the defendant. 

Conclusion: Luigi, 28, and Kim, 20, both plead oot guilty to the charge of second-degree 
rnurder. They were found guilty at trial and sentenced. Luigi was sentenced to 10 years and Kim 
was sentenced to 12 years. With the evidence of premeditation in Luigi's case, his use of a gun, 
the injury of another individual and the public nature of the killing, his offense appears greater in 
seriousness than Kim's killing. Thus, the two-year difference in sentence, with Luigi receiving 
the shorter sentence, is unwarranted punishment disparity. (Judgement: sexual intimate case 
more serious; sexual intimate case receives shorter sentence, thus, punishment disparity appears 
to be unwarranted) 

Pair #36: John (occasional common-law) and William (john/prostitute) 

John. The victirn in this case fiequently stayed at John's apartment for two or three days at a 
time, after which she would r e m  to her husband. On the day of the killing, the John and the 
victim had both been drinking; John had a history of substance abuse. He claimed that when the 
victim arrived home earlier in the day, she was not wearing any panties or bra so he threw her 
out of the apartment. They also argued about money at this time. The victim re-entered the 
apartment and they began to quarrel. The argument escalated to the point that John began to beat 
the victim, eventually killing her. Their neighbors heard the arguing and becarne concerned. 
They tried severd tirnes to get into the apartment, but John would not let them in, telling them to 
mind their own business. Later, however, he calIed them and confessed to killing the victirn. The 
neighbors, who were also friends of both John and the victirn, notified the police. John claims 
that he remembers linle other than the victirn coming to his apartment. Afier that, the first thing 
he remembers is waking up to discover her badly beaten body beside him. The last time he saw 
her before that, he claims, she was with another man. (Case 7705) 

William. The defendant in this case arranged a sex act for money with the victim, who was a 
prostitute, and met her in a second-floor room of a hotel. Soon after, there were screams from the 



room and a woman's voice cried out, "Oh my god, oh my god." The victim managed to cal1 the 
switchboard and alert the staff. When hotel d o p e i i e d  the door to the room, they saw William, 
wearing only a pair of pants, covered in blood. He said, "1 did it. 1 did it. Take me in." The 
wornan, naked and covered in blood, had a hunting knife sticking fiom her back. She was 
swaying and trying to speak when she collapsed. She was dead on arrival at the hospital. William 
claims that he had paid her for the sex act and then she had tried to rob him by brandishing a 
knife. He got the knife fiom her, but does not remember anything after that. (Case 7708) 

Similarities: There are no sirnilarities between these cases. 

DzFerences: Both John and his victim had consumed a large quantity of alcohol on the 
night of the killing. John had a history of substance abuse. This may have mitigated his 
culpability. However, there was victim participation, according to William, in his case. That is, 
the victim had attempted to rob him by pulling a knife on him. He also confessed immediately to 
the stabbing when he was arrested at the scene. However, his case did involve the use of a 
weapon and he killed the victirn in a semi-public location i.e. a hotel room. 

Conclusion: John, 36, and William, 47, were initially charged with second-degree 
murder, but plead not guilty. They were found guilty at trial of manslaughter. John was 
sentenced to nine years and William was sentenced to 10 years. Assuming that William is telling 
the truth about the victim's attempted robbery, victim participation mitigates his actions 
somewhat. However, John, who had a history of substance abuse, had drank excessively on the 
night of the killing, claiming he cannot remember killing the victim. Thus, given the alleged 
mitigating circumstances in each case, they appear to be similar in offense seriousness. The one- 
difference in sentence rnay mean that the courts did not recognize the degree of victim 
participation that William clairned. Regardless, it appears that the sentences were warranted. 
(Judgement: sexuai intirnate case less serious; same sentence received in both cases, thus, 
punishment seems to be unwarranted) 

Pair #37: Carlos (spouse) and Terrance (stranger) 

Carlos. The victim and the defendant had a long history of marital problems. The victirn had 
sponsored her husband, Carlos, so he could corne to Canada, but they had been having domestic 
problems since shortly after his arrival. On the day before the homicide, Carlos and his victim 
had an argument and the victim left to spend the night with a Mend who lived in the same 
building. The next day, Carlos laid in wait in the hallway of their apartment building until the 
victim left for work. At about 6:30 a.m., the victim came down the stairway with ber uncle. 
Carlos attacked her and, despite the intervention efforts of two men, the victùn was fatally 
stabbed. Police believe the victirn was trying to leave Carlos and he suspected this. The knife 
used wis recovered after the killing. (Case 8 123) 

Terrance. The victirn in this case was found bound and gagged in the her store by a customer. A 
broken-off scissors blade was still stuck in her chest. The woman had been robbed, beaten and 
stabbed six times. A cardigan was pulled over her head and a sash wrapped around her neck. Her 
hands were tied behind her back with an adding machine cord. Police indicated that Terrance 



must have entered the store, acting like a potential customer. He was released on parole about 
two months earlier. There were no witnesses to the crime. (Case 8 104) 

Sirnilariries: Both crimes took pIace in semi-public locations. Carlos killed his victirn in 
the hallway of their apartment building. Terrance killed his victim in her place of business. Both 
defendants used bladed weapons. 

Dzrerences: There is an element of premeditation in Carlos' case that is absent from the 
second case. Armed with a knife, Carlos waited for his victirn to leave for work, attacking her 
when she came down the hallway. In contrast, while it is often argued that robbery homicides are 
premeditated, Terrance did not go in with a weapon. Rather he irnprovised with a pair of scissors 
and an adduig machine cord. Thus, while he may have intended to rob the victim, there is no 
evidence that he had also intended to kill her. He did, however, stab her six tirnes which may 
denote excessive violence. This was also an interracial killing: Terrance was black and his victirn 
was white. 

Conclusion: Carlos, 27, and Terrance, 24, were initially charged with first-degree murder, 
but plead guilty to second-degree murder. Carlos was sentenced to 10 years and Terrance was 
sentenced to 18 years. Given the evidence of planning and deliberation in Carlos' killing, the 
eight-year difference in sentence appears unwarranted. Thus, there is evidence of punishment 
disparity in this pair. (Judgement: offense senousness similar; sexual intimate receive shorter 
sentence, thus, punishment disparity appears to be unwarranted) 

Pair #38: GIoria (cornmon-law) and Barbara (bnef acquaintance) 

Gloria. On the night of the stabbing, the victim and the defendant had been visiting Eends, 
ret-urning to their apartment around rnidnight. Both had been drinking excessively. Gloria had a 
history of substance abuse. Their dinner companions had been fighting during the evening and 
the male fiend ended up following Gloria and the victim home, dlegedly to spend the night at 
their place. He was about to enter their apartment through the rear entrance when he noticed that 
the victim was face down on the kitchen floor. He entered, searching for Gloria who came out of 
the washroom with blood on her hands. She was crying and trying to revive the victim who had 
been stabbed once in the chest. The male fiend notified the police. When the police arrived, they 
began to arrest the male fi-iend who had remained at the scene with Gloria. She said, "Don't hurt 
him. 1 did it. I stabbed him." Gloria had apparently been physically, emotionally and financially 
abused by a number of her male partners in the p s t .  However, the deceased did not abuse the 
accused, No motive was identified for the killing. (Case 91 84) 

Barbara. The victim and defendant were drinking in the victim's apartment. Barbara becarne 
intoxicated and began to pound the victim on the back of the head. She stmck him at least five 
times with an unidentified blunt object. She then stole the victim's telephone, stereo equipment 
and vacuum cleaner. The victim's body was found two days later and Barbara was subsequently 
arrested. The stolen goods were found in her ap-ent. When the property was recovered, 
Barbara confessed to the killing. (Case 9323) 



Similariries: Excessive alcohol use appears to have played a key role in both these cases 
as the victirns and defendants had consumed a quantity of alcohol. Both defendants confessed to 
their role in the killing, although Barbara did not remain at the scene. Both also used some type 
of weapon. Gloria used a knife and Barbara used a blunt object of some soa. ïhere was also no 
motive identified for either defendant. 

Dtflerences: Gloria has a history of substance abuse and hac! been physically, emotionally 
and fmancially abused by a number of her male partners in the past, although allegedly not by 
the victim in this case. It may have been that her background victimizaticn acted as a mitigating 
factor in her case. One charactenstic unique to Barbara's case is the interracial nature of this  
killing: Barbara was Latin American and her victim was white. 

Conclusion: Gloria, 43, and Barbara, 42, were initially charged with second-degree 
murder, but plead guilty to manslaughter. Gloria was sentenced to two years while Barbara was 
sentenced to four years and four months. The circumstances surroundhg these killers are sirnilar 
yet the sentences were different. Gloria's defense was the Battered Women's Syndrome, 
however, she was not abused by the victim in this case. Thus, it appears that the sentence 
disparity appears unwarranted. (Judgement: offense seriousness sirnilar; sexual intimate case 
receives shorter sentence, thus, punishrnent disparity appears to be unwarranted) 

Pair #42: David (girlfiend) and Darren (stranger) 

David. On the night of the killing, the couple were not on speaking terms but ended up attending 
the same house party where they both drank heavily. They left together and returned to David's 
tent that was pitched behind a boarding house. He had been kîcked out of the boarding house for 
not paying his rent and had been living in the tent since his eviction. The victim sometimes 
stayed with him. During the night, David bashed the victim over the head with a blunt object and 
then strangled her. The following day, he went to stay visit fiends and indicated that he was 
considering suicide. He called the emergency 91 1 nurnber twice to report that he had killed his 
girlfriend and then surrendered to the police. It was alleged that the victirn had been trying to 
break it off with David. Both had a history of substance abuse and David was a cocaine addict. 
(Case 9024) 

Darren. The victim and defendant in this case had met only bnefly at a social gathering. Darren 
had once worked at the sarne Company as the victim's husband. On the day of the killing, Darren 
arrived at the victirn's house at a t h e  when he knew her husband would be at work. He knocked 
on her door and when she opened it, he told her he had nui out of gas and needed money and also 
asked if she had more alcohol. Darren, who had a history of substance abuse, had been on an all- 
night drinking binge. She gave him $4 and two bottles of beer and, when he lefi' she telephoned 
ber husband to tell him what had happened. She was concemed that Darren might break into the 
house afier she left for work and her husband said he would send someone over to check iater 
that day. Before she was able to leave for work, Darren returned saying his car would not start 
and he needed to use her telephone. Once in the house, he grabbed a steak knife and forced her to 
the third-floor bedroom. He sexually assaulted the victim and later stabbed her four times in the 
chest. He stole some jeweiry, then fled. Her naked body was found by her sister. Darren did not 
offer an explanation for his actions, indicating that "it just happened." (Case 9022) 



SNnilarities: Both defendants confessed to the killing, however, David also reported it to 
the police whereas Darren left the scene and only confessed when the police investigation led to 
him. Both defendants had been drinking at the t ime of the killing. 

Dzrerences: David used excessive violence when he killed his victim, that is, he both 
bashed her in the head with a blunt object and strangled her. While David's victim had been 
drinking, the victim in Darren's case had not been. There were two aggravating factors, however, 
that were unique to Darren's case. First, there was an element of premeditation. It appears that 
when he knew the victim's husband was not home, he used a ruse to get back in and imrnediately 
attacked the victim. Second, he sexually assaulted the victim. 

Conclusion: David, 25, and Darren, 25, were initially charged with first-degree murder, 
but pled guilty to second-degree murder. David was sentenced to 10 years and Darren was 
sentenced to 13 years. While David used multiple methods to kill his victim, the element of 
premeditation and the sexual assault of his victim increase the seriousness of Darren's offense. 
Thus, it appears that the sentence disparïty is warranted in this case. (Judgment: sexual intirnate 
case less senous; sexual intimate case receives shorter sentence, thus, punishment disparity 
appears to be warranted) 

Pair #46: Brian (cornmon-law partner) and Marc (acquaintance) 

Brian. The victim and defendant were having a fight and, at soine point, they ended up out on 
the balcony of their apartment. Their dispute ended with the victim falling 70 feet to her death. 
The height of the balcony railing, that was not defective, ruled out any accidental falling. Brian 
was the only person present when the victim fell. Furthermore, blood was found on the railing 
and on Brian's pants and this was supporting evidence for the fact that an assault occurred prior 
to the victirn's death. Evidence also showed that the victim had scratched Brian's face before 
falling to her death. (Case 8430) 

Marc. The victim was found unconscious in her apartment from a dmg overdose. The 
investigation revealed that the victim, the defendant and a one-tirne cellmate of the defendant 
had been on a cocaine binge in the victim's apartment earlier in the day. Sometime during the 
binge, Marc injected the victirn with a lethal dose of cocaïne. She collapsed in convulsions on the 
floor. He then took a towel and wiped the aparîment clean of their fingerprints. Both Marc and 
his former cellmate left the apartment together. Neither called 91 1. The victim's 18-month-old 
child was left clinging to her mother's body. Her other child was staying with her sister. Al1 the 
individuals involved had a history of substance abuse. The third person in the apartment testified 
that it was Marc who had injected the victim with the lethal dose. (Case 8938) 

Similarities: There were few similarities between these two cases except that both 
defendants had been drinking at the time of the killing. Marc had also been using drugs. 

Dzflerences: The victim in Marc's case may have been perceived as more defenseless 
because she was an addict. The victim in Brian's case was not drinking at the time of her death 



and this may be perceived in a favorable light, however, it appears to have involved more mutual 
aggression than Marc's case. 

Conclusion: Brian, 24, and Marc, 34, were charged with and convicted at triai of 
manslaughter. Brian was sentenced to three years and Marc was sentenced to four years. The fact 
that the victim in Marc's case was unaware she was being injected with a lethal dose of cocaine 
warrants the extra year of imprisonment. Thus, punishment seems warranted. (Judgement: sexual 
intimate case less serious; sexual intirnate case receives shorter sentence, thus, punishment 
disparity appears to be warranted) 

Pair #48: Sharon (common-law spouse) and Myrtle (friend) 

Sharon. On the day of the killuig, the couple had been drinking ail day in their apartment and at 
a nearby hotel. They were alcoholics and often fought. Sharon had been physically abused by the 
victim in the past. She called the police and confessed to stabbing the victim during a dispute. 
(Case 8705) 

Myrtle. The defendant smick the victim over the head with a blunt object in his apartment The 
victim died 10 days after the incident from severe brain damage. On the day of the incident, 
Myrtle was heard shouting and beating on the door of the victim's apartment shortly before the 
victim was found on the floor of his apartment, bleeding f?om a head wound. She had been 
demanding to be let into the apartment and wanted money fiom the victim. Witnesses said she 
was carrying a wine bottle in a paper bag. The building supe~tendent  heard a 'thud' on the floor 
shortly after the shouting and went upstairs to investigate. He found Myrtle sitting on the bed and 
the victim half-sitting, half lying on the floor near the bed. The superintendent indicated that 
Myrtle had earlier been banned fiom the apartment building because she was in the habit of 
bringing her two dogs and allowing them to defecate in the lobby. (Case 8602) 

Sirnilarifies: Weapons of some type were used in both cases. Sharon used a knife to stab 
her victirn whereas Myrtle hit her victim on the head with an unidentified weapon. Both 
defendants had been drinking heavily and remained at the scene and confessed to the killing 
when the police arrived. 

Dzflerences: Both Sharon and her victim had substance abuse histories and Sharon's 
victim was also drinking on the day of the killing whereas Myrtle's victim was not. There had 
been previous violence by the victirn against Sharon in past disputes, thus, victim participation 
may have been a factor. The killing in the second case was interracial: Myrtle viras Abonginal 
Canadian and her victim was white. 

Conclusion: Sharon, 49, and Myrtle, 62, were initidly charged with second-degree 
murder, but pled guilty to manslaughter. Sharon was sentenced to two years and Myrtle was 
sentenced to two years and three months. The homicides were similar in offense seriousness, that 
is, both defendants had been drinking heavily. The slightly longer sentence in Myrtle's case may 
have been the result of the killing being interracial. Regardless, the similar sentences in these 
cases seem warranted. (Judgernent: offense seriousness similar; same sentence imposed, thus, 
punishment appears to be warranted) 



Pair #50: James (common-law spouse) and iMichael (parent) 

James. The victim and defendant had been drinking heavily at a bar on the day of the killing. 
Earlier they had gotten into an argument at the home of the victim's aunt. During this dispute, 
James punched the victim in the head in fiont of others and kicked her when she had fallen to the 
floor. Two people nad to intervene to stop the beating. At this t h e ,  James threatened to kill the 
victim. He claimed that the victim was extremcly jealous and ofien fdsely accused him of having 
&airs with other women. The accusations were so constant that he thought of leaving her. 
James claimed that when they reiunied to the apartment Iater that day, the victim gave him oral 
sex and then she began to accuse him of cheating on her again. Evidence indicated that he had 
strangled her with his bare hands. When he realized she was dead, he nui to a neighbor's house 
and telephoned the police. He originally ûied to conceal the crime by suggesting that she just 
keeled over during sex. (Case 8637) 

Michael. The defendant in this case attacked his mother with a hammer in the basement of their 
home. Apparently, they had been arguing over the defendant's drug habit. After the attack he 
cleaned the house, put the victirn's bloodied remains and other articles into a plastic garbage bag 
and hid her in the ravine. He then left his mother's car at her place of work. The defendant 
telephoned the police to report that his mother was missing. He indicated that he last saw her on 
the Sunday evening when they had gone out to dinner and then a prayer meeting. When he went 
to bed that night, he claims, she was sitting on the sofa knitting him a pair of socks. It wasn't 
until over a month later that the victim's body was discovered in the ravine, wrapped in a 
sleeping bag, by a man who was walking his dog. During the investigation, police pulled up the 
m g  in the recreation room of the victim and the defendant's home and found that the underside 
of the carpeting was blood-stained and the concrete floor underneath was 21so soaked in blood. 
During the search, they also discovered a drawing of a head with injuries on it. The victirn's 
daughter said that her mother and her brother often got into heated arOauments. (Case 8550) 

Similariries: Both these killings arose as a result of quarrels between the defendants and 
the victims who lived together. The defendants in both cases tried to conced their role in the 
killings although Robert's efforts to do so were more elaborate. 

Dzfferences: There was some evidence of premeditation or, at the very least, in James' 
case. That is, he had threatened to kill the victim earlier in the day in fiont of witnesses. At the 
sarne time, others at to intervene because the James was beating his victirn. Two mitigating 
factors are also evident in his case, however. First, both he and the victim had been drinking 
heavily. Second, he had a history of psychiatrie problems, but no other detail was provided. 
There was excessive violence in the second case as Robert beat his mother to death with a 
hammer, thus, weapon use was also a factor that was not present in the first case. His elaborate 
schemes to conceal the killing (i.e. taking his mother's car to her place of work and 
dismembering her body and dumping her in the ravine) would have been an aggravating factor. 

Conclusion: James, 30, and Michael, 27, were charged with second-degree murder. They 
pled not guilty and their case was sent to trial. Both were found guilty of second-degree murder. 
James was sentenced to 10 yean and Robert was sentenced to 14 years. While there was a 



minimal degree of premeditation in James' case (Le. he threatened to kill victirn earlier in day), 
the excessive violence and the cover-up scheme were aggravating factors in Michael's case. The 
only mitigating factor may have been Michael's drug use, but there was no indication that he was 
using substances at the time of the killing. In contrast, James had been drinking heavily and he 
also had psychiatric problems in the past. Thus, it appears that the four-year difference in 
sentence is warranted- 

Pair #52: Garn (spouse) and Clifford (other common-law kin) 

Gam. The victim and defendant had separated four days prior to the killing and the victim 
moved to a new apartment. The victim had left the defendant because of his gambling and 
relatives îndiczted that she had only married him to assist ia her irnmigrating to Canada. They 
had met two years earlier in Hong Kong, married there and moved to Canada with the victirn's 
two children. The victim's daughter said that her mother was planning to divorce the defendant. 
He tracked her to a shopping mall, stabbed her 19 times in the parking lot there and stabbed 
himself. He survived. (Case 7552) 

Clifford. The victirn was discovered by her 13-year-old sister when she retmed home £iom 
school. The defendant is the common-law husband of the v i c h ' s  mother. They had been 
together for about eight years. Apparently, he had been fighting a lot with his wife and the victim 
and on the day pnor to the killing they had a major dispute. On the day of the killing, the 
defendant bought a rifle, came home and shot the victim, and then fled to a psychiatric hospital. 
He was later apprehended there by police who had been called to deal with a 'disorderly man'. 
(Case 75 15) 

Similarities: There was evidence of premeditation in both cases. Gam followed the victim 
to a shopping mall parking lot where he stabbed her to death. Clifford bought a rifle on the day 
of the killing, came home and shot his victirn. As indicated, there was also a weapon used in both 
cases. Garn used a knife and Clifford used a gun. 

Dzfferences: Two aggravating factors were evident in Gam's case that were absent in 
Clifford's. First, Gam used excessive violence to kill his victim, stabbing her 19 times. Second, 
his killing occurred in a public space. One aggravating factor unique to Clifford's case, however, 
is that it was an interracial killing: Clifford was black and his victim was white. One mitigating 
factor was evident in each of the cases. First, in Garn's case, he atternpted suicide by stabbing 
himself after killing his victim and this may have been interpreted as evidence of remorse for his 
actions. Clifford, on the other hand, had been dnnking heavily when he killed his victim. 

Conclusion: Gam, 37, and Clifford, 41, were initially charged with second-degree 
murder. They pled not guilty to this charge and were subsequently found guilty at trial of 
manslaughter. Gain was sentenced to 5 years and Clifford was sentenced to six years. While the 
defendant in the spousal homicide received a sentence that was only one year shorter than the 
non-intimate homicide, it appears lenient. That is, given the use of excessive violence and the 
public nahue of Gam's killing, his offense appears more severe than Clifford's. Thus, there may 
be a degree of unwarranted punishment disparity. (Judgement: sexual intimate case more serious; 



sexual intimate case receives shorter sentence, thus, punishrnent disparity appears to be 
unwarranteci) 
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