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The decision by the Ontario and Califomia governrnents in the 1960s to establish 

government-sponsored prograrns of medical care insurance challenged the traditional 

guild model of medicine that entailed pivate, solo or small group practice, negotiated 

payment between physicians and patients on a fee-for-service basis and professional 

licensing and discipline. This dissertation addresses the question of why physicians have 

retained more of their policymaking influence under the public health insurance model in 

Ontario than under the managed care approach of California. It explains the differences 

in the degree of influence of the medical associations on policymaking by focusing on the 

importance of interests and institutions (including previous policies) as independent 

variables. It highlights the ways that these factors alter the structure of opportunities that 

exist for interest groups to successfully promote their political agendas. Ontario and 

Califomia were chosen as sites for the cornparison because, although they have 

significant social and cultural sllnilarities, they have developed dissimilar 

government/society relationships and capacities for state intervention that have afFected 

their health policy outcornes. 

The central argument of the dissertation is that in Ontario the early decision to 

establish a govemmental health insurance program and the use of policy instruments Like 



the federal spending power and the Canada Health Act helped the state to maintain a 

relatively stable concertation relationship with the medical profession. The Ontario 

govenunent and organized medicine have cooperated in long term policy deliberations 

that have enabled physicians to preserve much of their autonomy and political influence, 

although they have a lower mean net income than Califomia physicians. 

in the United States, such devices as the separation of powers and federalism have 

made it difficult to establish a universal system of publicly h d e d  health care. The 

dispersal of authority between many state actors and antitrust regdations that prevent 

physicians from engaging in collective bargaining have Ied to the development of a 

pluralist policy network in the California health sector. They have weakened physicians' 

corporate, clinical, econornic and organizational autonorny and dominance by 

fragmenting their interests in a predorninantly managed care environrnent. 
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Many doctors in Canada and the United States have lobbied against the extension of 

publicly financed universal health insurance. They have associated it with a host of 

undesirables - higher taxes and mediocre health care for the populace, and a loss of 

professional fieedom and inadequate reimbursement for physicians. They have considered 

it inefficient and unfair that, if governments undertùnd health care technology and research, 

patients may lose access to life-saving facilities and services, even if they would willingly 

cover the costs out of their own pockets.' Some would Say that the "toxic" environment of 

the Canadian health system2 embodies their worst Fears. Health care providers have 

become fnistrated with years of staff shortages and waiting lists brought on by poor 

planning and budget cutbacks. Some physicians have looked south of the border in the 

hopes of finding better working conditions. However. this thesis refutes the argument that 

physician autonomy is better preserved in a two-tier or multi-tier' systern than in a single- 

tier system, where al1 citizens are pmmised access to medically necessary services. 

The thesis argues that Canadian physicians have retained more of their corporate 

and clinical autonomy and influence over the allocation and organization of heaith care 

resources than have United States physicians." Canadian physicians have also retained 

more of their economic autonomy than physicians south of the border. Although their 

incomes are generaliy lower than Amencan physicians, they have more control over their 

method of payment, more fieedom to negotiate co1lectively fees with the government, more 



fieedom to accept gifts fiom industry and make self-referrals, and more h u d  and abuse 

protections under the billing system. 

The thesis adds to a body of literature that compares health policy in Canada and 

the United States because these two countnes represent different models of health care 

organization? Canada relies mainly upon a system of compulsory health insurance, which 

is financed by provincid and federal taxes. In contrast, the United States health care 

system is pluralistic, involving federal and state coverage for individuals that meet certain 

criteria, and a wide range of commercial and not-for-profit insurance arrangements paid for 

by individuals and employea. As Carolyn Tuohy, professor of political science and deputy 

provost at University of Toronto, argues, Canada and the United States represent différent 

ideal types. Canada has a system that gives predominant weight to medical professionals 

and collegial mechanisms, whereas the United States has a system that is heavily weighted 

to private finance and market mechanisms." 

I examine two of the largest subnational entities in Canada and the United States, 

Ontario and California. The purpose of the cornparison is to gain an understanding of the 

effect of different institutional settings and policy network configurations on the 

policymaking influence of medical associations in these two countries, in the 1960s, when 

physician infiuence was at its peak, and in the late 1990s, when it has declined, most 

substantiaily in the United States. 1 chose to focus the comparison at the subnational level 

because, in Canada and the United States, health policy lies primarily, aithough not 

exclusively, in the provincial and state jurisdictions.' 

Ontario and Caiifomia are used as the focal points for the comparison since they 

represent the two jurisdictions that may have been the most similar prior to the 



establishment of governmental health insurance, but, since then, they have become the 

most different. * California is the state that came closest to establishing a universal hedth 

system like that of the Canadian provinces, but the managed care model that has become 

predominantg is much more cornpetitive than the public health insurance model that has 

devetoped in Ontario. Lessons learned in one jurisdiction may be important for the other. 

Ontario is experimenting with sorne approaches to health policy reform that California has 

adopted earlier (e.g., capitation, managed cornpetition and integrated detivery systems). 

(These concepts are defined in the Glossary at the end of the thesis). It is important to 

study the managed care systemtO that has developed in California because other states are 

b e g i ~ i n g  to replicate the model, and the federal goverment is encouraging the adoption 

of managed care techniques in its Medicare and Medicaid prograrns. Another reason for 

comparing Ontario and California is that these two jurisdictions have the largest number of 

docton in their respective countries.' ' More imponantly, both jurisdictions have powefil 

medical organizations that played a decisive role in policyrnaking in the 1960s. However, 

organized medicine in California has experienced a drastic decline in its policyrnaking 

influence relative co insurers, whereas organized medicine in Ontario has retained much of 

its policymaking influence* 

This dissertation discusses the uony that doctors on both sides of the border 

opposed public health care on the grounds that it would compromise their autonomy. In 

Ontario, where they failed in their opposition, they succeeded reasonably well in protecting 

their professional status and autonomy. in California, where they succeeded in their 

opposition to proposais for a single payer health system, they faiIed to protect their 

autonomy . This thesis tackles the broad research question: Why have p hysicians retained 



more policyrnaking influence under the public health insurance mode1 of Ontario, than 

under the managed care approach of California? 1 develop a framework for the analysis of 

physicians' autonomy and policymaking influence, in order to assess the differences across 

countries and over tirne (comparatively and historically). The explanatory mode1 that 1 use 

to account for the greater decline of physicians' autonomy in California, as compared to 

Ontario, draws attention to the differences in the financing of the health systems, as a result 

of the historical development of the political policies and institutions, and the configuration 

of the policy networks. California's failure to drvelop a universal single payer system for 

financing health care has provided an oppominity for a srnall number of big managed care 

institutions to set the terms of physician employment and patient care. It has prevented the 

emergence of a "concertation network" in the health field between physicians and 

government, as is the case in Ontario, where a single association in the health sector (the 

Ontario Medical Association) engages in long term poiicy deliberations with a state that 

has concentrated authority. William Coleman and Grace Skogstad have defined policy 

networks as "the properties that characterize the relationships mong the particiilar sets of 

actors that form around an issue of importance to the policy ~ornrnunity."~~ The historical 

institutionai and policy network theories wifl be discussed in detail at the end of this 

chapter. 

There is a strong argument for studying the nature and degree of influence of 

organized medicine. Physicians, who play the central role in the delivery of health 

services, care deeply about their autonomy and policymaking influence. Their job 

satisfaction depends on their perceived level of autonomy and the characteristics of their 

job. including their level of c~rn~ensation.'~ Canadian and American studies provide 



evidence that physician satisfaction is of hndamental importance to a properly bctioning 

health system. In his study of the Canadian case, Ronald Burke determined that 

physicians' satisfaction with their work and professional practice, along with individual 

demographic variables, practice characteristics and work stressors, "were significant and 

independent predictors of physician mi~itanc~." '~ If physicians withdraw their services in 

the wake of inadequate income settlements or participate in other organized job actions, 

patient care can be severely disrupted. 

In the American case, there is evidence that physicians may provide better qudity 

health care, if they are satisfied with their patients, practice environment and rewards of 

practice.'s A recent study in the United States has found that physicians, who are more 

satisfied, (which has been s h o w  to be partially a function of the value that they place on 

univeealism), are more likely to provide care to the indigent.16 A report from the 

MEDSTAT Group of health consultants has found a direct link between the level of 

physicians' satisfaction and the likelihood that they would stay with their health plans, 

thereby offering a stable therapeutic relationship to their patients.'7 The level of physician 

satisfaction may also directly influence patients' behaviour, including their adherence to 

treatment recommendations.18 If patients perceive that their physicians do not have the 

clinicai autonomy to spend sufficient time treating hem, they may tum to complementary 

and alternative medicine, which is ofien not solidly based on scientific e~idence. '~ 

The policy significance of this study is that it provides governrnents with reflections 

for bdancing physician autonomy with other policy objectives like cost containment and 

the autonomy of allied health professionals20 including nurses, midwives, pharmacists, 

nurse practitioners, osteopaths, and chiropractors. (See the Glossary for definitions of these 



terms). The assessrnent may be usehl to governments in their health care planning, and to 

physicians, as they undectake negotiations to improve their working conditions and 

strengthen their autonomy. 

There are insuffïcient resources available to satise the public's desire for health 

care; thedure, every heaIth system must employ some types of rationing mechanisms. In 

the professional rnodel:' physicians, rather than insurers, decide whether the risks 

associated with treating a patient are likely to outweigh the benefits. In Ontario, physicians 

make their decisions within the constraints of government-imposed expenditure controls. 

These may include global budgets, which are comprehensive plans for financing health 

programs over a set period of tirne, ancüor caps on their individual and collective income 

(i.e., fixed limits or expenditure targets on their total expenditures for a given year). 

Although treating physicians are responsible for their own medical decisions," other 

members ot- the profession watch to ensure that ethical and legal standards are met. 

California has adopted an economic mode1 of accountability, where health care services are 

rationed according to the patients' insurance status and abiIity to pay. Third-party payers 

and medical administrators scrutinize more carefÙlIy the costs associated with treating 

individual patients, than is the case in Ontario. This thesis will draw lessons about the 

relative merits of cost-cutting meastues employed in Canada and the United States. Some 

of the most promising techniques may be transferable? 

Physicians' pursuit of autonomy may interfere with the struggle olother health care 

professionals, who seek to increase their share of the public's resources that are available 

for health care. Conversely, the attempts of other health care professionals to improve their 

working conditions may bring them into direct confiict wîth doctors, who have traditionally 



had a lot of control over ''theif patients' treatment, and may still maintain a role in the 

training and licensure of other health professionals. Thus, the health care field is a 

microcosm ofa society7s political struggles. "Who gets what, when and h ~ w ' ' ~ ~  matters 

imrnensely for patients and health care professionals alike. Govemment legislation and 

regulations establish the extent of the heaith care safety net for patients. A lack of adequate 

health insurance can mean a lack of access to medically necessary seMces and substandard 

care for patients.2s It can deplete the financial resources of patients and their families, as 

they struggle to cover out-of-pocket expenses. Political decisions also define the scope of 

practice and opportunities for remuneration for different types of health care profkssionals. 

1 spend the first part of this chapter reviewing the literature on professionalization 

and policymaking influence. Second, I describe the evolution of the publicly funded model 

in Ontario and the rnanaged care model in California, and identib the key actors in the 

health care field in both of these jurisdictions. Third, I describe the political contexts and 

the major factors that affect the influence of interest groups. Fourth, 1 identiQ the 

theoretical framework used to guide the dissertation, and then I provide an outline for the 

remaining chapters. 

PROFESSIONALIZATION ANI) P O L I C Y W N G  INFLUENCE 

The literature on professionalization26 and policymaking influence2' will be used to 

set the larger theoretical context of my research questions. Professionalization theory 

posits that the distinguishing feature of professions is their government-granted autonomy. 

Doctors have the right to regulate key aspects of their work without the interference of third 

parties, such as government, insurance companies, heaith plans. or patients. Eliot Friedson, 



one of the chief proponents of this theory, suggested that physician autonomy is their 

"control over the technical and social organization of work, and the economic terms of 

~ o r k . ' ~ '  Physicians exercise their autonomy in a variety of ways such as by participating 

in organizations that license ancilor certifi individuai practitioners, negotiate fees, establish 

clinical guidelines and codes of ethics, discipline errant doctors and, in some cases, oversee 

the work of other health care professionals. Much of the debate in the literature lies in the 

extent and trajectory of the autonomy of the medical profession and hinges on the 

definition of "autonomy" that researchers adopt. Fnedson argues that the medical 

profession has sustained its dominance over allied health professions since the 1970s, by 

maintaining its technical control in the sphere of work, if not its socio-economic control 

over budgets and institutions. 

Researchers like Marie  au^'^ and John McKiniay have challenged this theory of 

professional dominance by showing that recent social developments have seriously 

undennined the power of the medical profession. These include: 

(a) deprofessionalization, with its connotation of consumer revoit and profound 
cultural change; (b) proletarianization. with its emphasis on the inevitable 
expansion of capitalist exploitation; and (c) corporatization, with its tragic sense of 
swallowing up professional work? ' 

Donald Light criticizes Fnedson's model of state-profession relations for not incorporating 

more players, such as the medicai-industriai complex and patients. Friedson's assertion 

that physicians have remained professionally dominant does not capture the enormous 

changes that have taken place in the past three decades, particularly in the U.S. health 

system. It does not reveal the extent to which the autonomy of the medical profession has 

been circumscribed by the powers of employer-purchasers, insurers, government, hospitals, 

ailied health professionals and consumers. 1 wilI examine the autonomy of the medical 



profession in this wider context, where rnany societal groups vie for govemment support of 

their agendas. The various levels of govemment play multiple roles, estabtishing the 

bargaining structure in which the players negotiate, and acting as countervailing powers as 

well. 

1 treat policymaking influence as a broad terrn that encompasses physicians' 

corporate, clinical, economic and organizational autonomy. 1 first provide substantive 

definitions of the dimensions olautonomy, and then explain my operational distillation of 

the terms. Corporate autonorny is the legitimate authority of the medical profession ro set 

the ternis of its work. Organized medicine seeks to preserve its control over the activities 

of docton in the macro context of the economic, political, and social structures of society, 

and in the meso institutional context of the hospital. Clinical autonomy is the ability of 

individual physicians to control their activities in the micro context of their relationships 

with their colleagues and patients. Economic autonomy is the right of the medical 

profession to control physician payment without outside interference. Organizational 

autonomy and dominance is the influence of physicians on the allocation and organization 

of health care resources. and their right to oversee other health care professionais. 

Corporate autonomy refers to the ability of the rnedical profession as a whole to 

detennine who can be a physician by setting the terms for recniitment (Le., the nurnber of 

physicians, their choice of specialty, practice location and training conditions), licensure 

(Le., scope of practice) and accreditation. Corporate autonomy also involves doctoa' 

rights to set the standards for rnedicai practice by establishing clinicai guidelines and a 

code of ethics, evaiuating care (i.e., peer review and discipline), and bargaining collectively 

(Le., choosing representatives to negotiate their contracts on their behalf with their 



employers). Clinical autonomy refers to the ability of individual physicians to select or 

reject patients and to control their diagnosis, treatment and medical records. Economic 

autonomy encompasses the ability of physicians to determine the level and method of their 

remuneration. As well, economic autonorny entails the right of physicians to be fiee frorn 

economic incentives that interfere with their abitity to care for their patients; their right to 

accept gifts and make self-referrals at their own discretion; and their right to fraud and 

abuse protections under the billing systems. 1 regard physician autonomy as a 

characteristic of the medical profession, which determines and reveals its political leverage 

with the state. The policymaking influence ofphysicians is their ability to use their 

political resources to maintain their autonomy in al1 its dimensions. 

Medical associations are the interest groups that will be examined in this thesis 

because they are widely viewed as powerful. The medical profession has received a lot of 

attention in the interest group literature because much of it has been written in the United 

States, where the Arnerican Medical Association. the largest physicians' association, has 

played a decisive role in society, as one of the most powerful professional ~r~anizations.~'  

Clive Thomas and Ronald Hrebenar ranked the state medical associations among the top 

ten most powerful interests in the early 1980s and again in 1 9 9 8 . ~ ~  They considered them 

very or  somewhat effective in 3 1 aates, including California. 

The success of organized medicine in discouraging govemment fiom introducing a 

siilgle payer universal heaith system is well documented in the American case, where 

doctors have concentrated their lobbying efforts on individual members of Congress and 

the Senate. In the Canadian case, the medical profession faiIed to prevent the establishment 

of national heaith insurance partially because the poli tical parties are more disciplined. 



Individual members of parliament did not have the same opportunities to veto the 

legislation as their counterparts in the u.s." Malcolm Taylor stated, in 1953, that no other 

group in Canada has had as much input into public policy as the medical profession.)s It is 

important to note that he made that observation prior to the establishment of a univenal 

system of public health insurance, when relations between government and interest groups 

were more restricted than they are today. Since then, the interest group system in both 

countries has become more competitive and open at the sectoral level, as A. Paul Pross 

argues. 36 

The determinants of interest group influence on govemment are generally assumed 

to be a mixture of organizational factors, such as the size and cohesiveness of the groups, 

and environmental such as structuraVinstitutional and cultural factors.38 It is 

difficult to measure the autonomy and policymaking influence of the medical profession 

because there are so many variables invo~ved.'~ Therefore, much of the literature is 

tk xetical rather than empiricd. One of the primary ways of understanding the extent of 

the autonomy and policymaking influence of the medical profession is by examining the 

lirnits. However, the limits that have been identified in the American context are not 

always directly applicable to the Canadian situation. Here, 1 identify sorne of the limits of 

physician autonorny and policyrnaking influence, but 1 explore thern in greater detail Ui 

later chapters. 

The fotlowing is indicative of the type of challenges that physicians face, but is by 

no means an exhaustive iist. The corporate autonomy of the medical profession may be 

chailenged by efforts by government andlor business to influence the physicians' choice of 

specialty andor location. Private and public bodies can limit corporate autonomy by 



setting the terms of accreditation, establishing clinical practice guidelines to "assist 

practitioner and patient to make decisions about appropriate health care for specific clinical 

circ~rnstances'~~ and publishing the details of discipiinary actions against physicians. 

Dissatisfied patients can use malpractice litigation as an alternate forum for evaluating 

physicians' performance by judge or jury, instead of peer review. The clinical autonomy of 

individuai physicians may be limited by the review of managed care organizations over 

their treatment decisions, since ut ilizat ion review can interfere with a physician's ability to 

make diagnostic and therapeutic decisions without external controi. The economic 

autonomy of physicians rnay be challenged by govenunents' efforts to clamp down on 

fraud and conflicts of interest, by third party payers' refusal to provide doctors with timely 

reimbursement, or by patients' inability to pay for medical procedures. Physicians' ability 

to determine the allocation and organization of heaIth care resourccs may be impeded by 

the cost-cutting efforts of managed care companies or government, the prevailing financial 

climate in the country, and competition from allied health professionals. 

I argue that physicians, in the publicly funded system in Ontario, have retained 

more of their corporate autonomy than have California physicians, because their regulatory 

boards are hrther removed from government oversight, and the frequency and expense of 

malpractice litigation is much lower. Doctors, who are sued in a managed care 

environment. may have the burden of defending not only their clinical judgement, as wouid 

be the case in a fee-for-service context, where they are reimbursed for each service that 

they provide, but also their economic motivation, since capitation gives physicians a 

financial disincentive to provide heaith senrices to their patients. The medical profession in 

Ontario has greater autonomy to detemine how quality assurance techniques will &ct the 



clinical decisions of individuai doctors than in Califomia, where extemal entities achieve 

quality assurance by controlling p hysicians' clinical decisions. Ontario physicians have 

more freedom than Califomia physicians to negotiate collectively changes in their fees and 

working conditions without contravening antitrust laws. Antitrust laws are currently 

interpreted by the U.S. Federal Trade Commission and Department of Justice to require 

that physicians be clinically and functionally integrated in order to bargain collectively 

with a heaith plan. 

Ontario physicians have retained more of their clinical autonomy since they do not 

have to contend with managed care companies overriding their treatment decisions. They 

have preserved more of their economic autonomy, even though their salaries are generally 

lower than those of Califomia physicians - witness the popularity of fee-for-service 

medicine, which is traditionally organized medicine's preferred mode of payment. Ontario 

physicians are not exposed to the same level of govermnent review of their billing 

practices, in the name of fraud and abuse prevention. 

They have more control over the allocation and organization of health care 

resources. Ontario doctors are not forced to take into consideration their patients' health 

care coverage, when they recommend a preferred course of treatrnent. California 

physicians may face personal financial restraints that prevent them from treating patients, 

who are unable to pay for health care services. Ontario physicians influence the 

organization of health care resources by cooperating with government representatives to 

design joint projects such as prîmary care refom (PCR), which is intended to hprove the 

delivery of basic health care services. California physicians are less likely to be cdled 

upon by government to help make changes in the health system, in part, because 



govemment plays the more nominal role of setting the context for groups to compete, and 

in part, because the medical profession is much more fiagmented. 

The concept of policymaking influence has presented an almost intransigent 

problem to researchers because it is difficult to measure. Conversations between interest 

group leaders and governrnent officiais often take place in private and do not generate a 

paper &ail. Hence, it is almost impossible to know when bureaucrats and legislators are 

pursuing a coune  faction that is purely of their own volition, and when they have been 

significantly influenced by their contacts with interest groups.4' Similarly, it is dificult to 

establish whether politicians' decisions to support or reject bills would have been made in 

the absence of funds and information from particular groups. Physicians do not always 

provide a reliable interpretation of their influence on bureaucrats, legislators and party 

leaders because they may inadvertently understate or exaggerate it, depending on the 

circurnstances. Overt political participation by the medical associations may be evidence 

of their declining power rather than their strength."' 

Keith Mueller has identified two principal strategies for empirically analyzing the 

influence of American interest groups in developing policies. One is examining the 

evolution of a particular piece of legislation, in order to determine the importance of 

various factors, like interest groups, in shaping policy. The other is analyzing aggregate 

votes in the U.S. House, Senate and state legislatures, using measures of interest group 

strength as independent variables, and controlling for other potential influences? Instead 

of this focused quantitative approach, 1 provide a qualitative historicai analysis of 

policymaking infiuence. In the process of telling the story, I will weigh the importance of 



different variables for explaining differences in the level of physicians' politicai influence 

in the two jurisdictions. 

DESCRiPTION OF THE EVOLUTION OF THE HIEALTH CARE MODELS 

Tbe Ontario Case 

Ontario and Califomia had similar health care systems prior to the introduction of 

univeaal govemment-financed health insurance plans in Canada. Since then, they have 

developed in radically different ways. Until the introduction of public health insurance, 

most Ontarians, Iike Californians. were insured by physician-sponsored or commercial 

health plans. Public health insurance was enacted in Ontario in incremental stages. 

Hospital coverage came first, in 1957, under the leadership of Conservative Premier Leslie 

Frost, a decade afier it had been adopted in Saskatchewan and British Columbia. In 1966, 

the provincial governrnent established the Ontario Medicd Services Insurance Plan to 

operate alongside the dready existing private plans. The Ontario Medical Services 

Insurance Plan covered citizens who could not afford their own private insurance. It had 

the support of doctors. who were in favour of limiting the government's role to paying for 

indigent patients? 

It was not until 1968 that the Ontario govemment, under the leadership of Premier 

John Robarts, opted to join the national health plan, despite the strong reservations of the 

pnvate insurance industry and the medical profession. At that point, Ontarians began to be 

covered by medical insurance, in addition to the hospital insurance that they had dready 

obtained. Private insurers and doctors resented the govemment's assumption of an 

interventionist role in the health care sector because it meant that they wouid no longer play 



as dominant a role in the policy community as they had in the pst .  Although Premier 

Robarts was personaily opposed to joining the national plan, he felt that he had had littie 

choice? He was coerced into taking this action by the minority government of Prime 

Minister Lester Pearson, which was supported by the New Democratic Party. By joining 

the federal government's plan, Ontario was able to receive approximately $170 million in 

transfer payments annually, that it would have lost by refusing to cooperate with the federal 

government.'6 Malcolm Taylor, who was a consultant to the Ontario and federal 

govermnents that established health insurance, reflected on the importance of institutional 

factors for explaining the passage of these legislative acts. He attributed the creation of 

public health insurance in Canada to the fact that there are far fewer leverage points "than 

in the Amencan system, that one minister is responsible, and that only one cornmittee of 

Parliament, the Cabinet, is ultimately re~~onsible.''~ 

An early decision leading to the divergence of the Ontario and U.S. health systems 

was the introduction of the global budget. as a method to allocat- funds in hospitals in 

1969. A global budget is a comprehensive plan for financing a health program over a set 

pied of time. Over the next three decades, the provincial govemments were able to keep 

a tighter rein on costs, than govermnents in the United States. The provincial govemments 

determined the annuai budgets for hospitals and physicians' fees h o u &  negotiations with 

the health care providers, rather than allowing the private markets to be the predominant 

mechanism of resource allocation.48 

Another landmark event that took Ontario firrther away fiom the U.S. health care 

mode1 was the introduction of the Canada Heaith Act in 1984. The Canada Health Act 

passed with the approvai of al1 parties at the federal level, but it faced provincial 



opposition.49 The federal government limited the growth of a pnvately funded health care 

system by threatening to withhold payments to the provinces if they did not meet the 

requirements of the Act that health care be  universal, accessible, comprehensive, portable 

and publicly-administered.50 Ontario physicians lost their right to extra bill in 1986 when 

the minority Liberal govenunent, supported by the New Democratic Party, announced that 

Ontario laws would be brought into conformity with the Canada Heaith ~ c t . "  The Ontario 

Medical Association (OMA), which represented mom physicians in the province, mountcd 

a 25-day strike to try to prevent the enactment of the Health Care Accessibility Act. 

However, the OMA's efforts to derail the passage of the Health Care Accessibility Act 

proved futile, and it was ultimately passed. The OMA's strike was a public relations 

disaster, with the media denouncing the medical profession for seeking its own economic 

interest, rather than the pubIic interest. 

Changes in the delivery of health services in Ontario have taken place on a much 

smaIler scale than in California. As of 1996, most medical care (95 percent of total 

Ministry of Health (MOH) physician expenditures) continued to be delivered on a fee-for- 

service basis.'' However, some programs have been set up by the provincial govemment 

to experiment with altemate ways of organizing health services, such as health service 

organizations (HSOs), community health centres (CHCs), comprehensive health 

organizations (CHOs) and primary care reform. These programs operate under the 

Ministry of Health and Long Term Care's Altemate Funding Plan and they reimbune 

physicians on a capitated or a salaried basis, rather than a fee-for-service basis. They will 

be described in more detail in chapter 5. 



In Ontario and Califomia, there has been an effort to restructure the health system 

so that more attention is given to primary health care, patients are treated doser to their 

home and hospitals are viewed as institutions of "1st resort."" The Conservative 

government, under the leadership of Mike Harris, set up the Ontario Health Services 

Restructuring Commission (1 996-2000) to restructure hospitals. Citics of the HSRC 

charged that the government should have given it a broader mandate to restructure health 

services, so that efforts to refonn the primw care system would have taken place at the 

beginning of the restructuring process rather than at the end? Patients are being 

discharged from the hospitals earlier and sicker, and many are finding that the continuum 

of services offered in their cornmunity is not suffciently developed to meet their needs? 

Patients are expected to bear the cost of drugs that, formerly, would have been provided to 

them free of charge in the hospital setting? 

The California Case 

The Califomia health care systern is much more compiex than that of Ontario. In 

Ontario, there is a single payer system and the government holds a monopsony as the 

purchaser of most health care deemed medically necessary by doctoa andlor in hospitals. 

in contrast, Califomia has multiple payers, both public and private, that cover health care 

costs. To provide a context for a description of the current state of health insurance 

coverage, it is necessary to trace briefly the history of reforms in the financing and delivery 

of health care in the United States and California. 

Organized medicine has generally opposed universal health insurance at times when 

it has become an important political issue at the tèderal and state levels. The Amencan 



Medicai Association has waged six battles against public health imance.  It has lost ody 

one, in 1965, when the US. Congress passed Medicare, a nationwide health insurance 

prograrn for the elderly and disabled, despite physicians' protests? The AMA initially 

took a strong stance against Medicare, fearing that it would be a first step towards national 

health insurance. According to Nicholas Laharn, the AMA opposed national insurance for 

three reasons: "it believed that the prograrn would reduce physician incornes, deprive 

doctors of their professional and entrepreneurial freedoms, and reduce the quality of health 

tare."'' The federal govenunent was forced to make concessions to docton, hospitals and 

private insurers to temper their resistmce to Medicare. These concessions were more 

extensive in the United States than in Canada. Physicians were pemitted to charge 

Medicare according to customary, prevailing and teasonable costs and to extra bill patients. 

Hospitais could include the costs of capital depreciation in their operating budgets. Private 

insurers could act as fixa1 intermediaries on behalf of hospitals for the administration of 

their participation in ~edicare.~'  

In contrast to Medicare, which was strongly opposed by the American Medical 

Association, Medicaid was the AMA's own bill. In 1965, during the presidency of Lyndon 

Johnson, the US. Congress passed Medicaid, which was a prograrn for the poor, fimded 

partiaily by the federai govemment, but operated by the state. Like Medicare, Medicaid 

was designed to supplement the "employer-based, tax-subsidized system."" in 1965, 

California's legislature created the Medi-Cal program, which is the state's version of 

Medicaid, and is funded by both the federd and state governments.6' Physicians 

enthusiasticaily embraced Medicaid because the program ailowed them to charge the 



federal government for care of some indigents that they had previously treated as charity 

cases. 

The American Medical Association has gradually softened its opposition to a 

universal system of health insurance. In the 1990s, the AMA actually reversed its 

opposition to universal health care, at a time when it seemed possible that President Bill 

Clinton's proposa1 would pass, and other physician organizations, including the American 

College of Surgeons and Amencan Academy of Family Physicians, were declaring their 

strong support for a single payer system. Pressure from the Republican leadership in 

Congress led the AMA to retract its support of the administration's refonn proposal.62 The 

AMA now favours its own version of universal health care that would dlow for 

cornpetition between multiple payers and provide tax credits to individuals. Physicians, 

particularly in Califomia, stand to benefit from a universal health system. Such a system 

would make it easier for thern to provide services, and receive reimbursement for treating 

the 25 percent of residents that are currently without health insurance in that state. 

At the state level, the California Medical Association (CMA) has occasionally taken 

a more progressive approach than its parent organization, by supporting a government run 

single payer system, or taking a neutral ~tance.6~ Nevertheless, universal health insurance 

has not been adopted in Califomia because it has not been politically feasible. Opponents 

have argued that the cost for such reforrns would be too hi&. Citizens would be required 

to pay higher taxes and would lose their individual fieedom, as authority would need to be 

yielded to governent or some form of health comrnissioner to run a single payer plan." 

Insted of universal health insurance, Califomia has incrementally adopted 

legislation that provides coverage for some constituents and leaves others uninsuredo in 



the 1990s, a number of new programs have been established to extend coverage to 

uninsured Californians who are not eligible for government programs, like Medicare and 

Medi-Cal. For example, Access for Infants and Mothers Progrms was established in 

1992, to provide low-income pregnant wornen and their children with health insurance. In 

1993, the California legislature passed the Srnall Group Reform Act, to make it easier for 

employea with fi@ or frwer employees to offer health care coverage. The Act created the 

Health Insurance Plan of Caiifomia, as a mechanism whereby small employers can 

aggregate their purchasing power to negotiate better rates from managed care 

organizations, such as health maintenance organizations, preferred provider organizations, 

point of service plans and exclusive provider organizations. (See the Glossary for 

definitions of these terms). Other purchasing groups, that have been created to hold down 

premiums, include the Califomia Public Employees' Retirement Systern (CaIPERS), which 

was fomed in 1997, and provides health insurance for more than one million public 

workea, and the Healthy Families pool for chi~dren.~~ 

Despite the new programs that have been created to try to extend insurance 

coverage, Califomia's rate of non-elderly uninsurance remains high compared with the 

national average (24.4 percent compared with 18.3 percent in 1998);' and is increasing. A 

recent report by the Kaiser Family Foundation, entitled Health Care Trends and Indicatoa 

in California and the United States is the source of the uninsurance statistics. (For an 

overview of other key health care facts in Canada and the United States, which the report 

identified see Appendix A). Earlier data (1996) showed that the 6.5 million uninsured 

Californians were disproportionately young addts, especially males. Most were part of 

families where the primary breadwinnet worked at a lower-incorne job. Most (84 percent) 



were in families with at Ieast one working adult, and 49 percent were in families with at 

least one adult working Ml-time for the whole year.68 There was an overrepresentation of 

Latinos, Asian Amencans and African Americans. The high rate of uninsurance in 

Califomia is unfortunate because, if patients lack adequate health insurance, they may 

forego needed care altogether due to the cost, or they may be forced to depend on the 

government for indigent health care. Although uninsured patients cannot be denied 

ernergency care in hospitals, if their conditions are sufficiently serious, they may remain 

liable for the c0sts.6~ 

In contrast to Ontario, where individuals have health insurance by virtue of their 

citizenship or landed immigrant status, in Califomia, the cntena for eligibility in health 

insurance programs are much more stringent. In 1997, fi@-seven percent of non-elderly 

Californians received health insurance through their ernployrnent. (The federal govemment 

provides companies with an incentive to give their employees health insurance and pension 

bnefits by heavily subsidizing them. Companies' expenditures for these purposes are tax 

ded~ctible.)'~ Thirteen percent of non-elderly Californians received Medi-Cal. Six percent 

purchased their health insurance privately, and two percent relied on other public programs 

(such as Medicare, Civilian Health and Medical Program of the Uniforrned Services 

(CHAMPUS), Veterans Administration, or the irtdian Health service)." 

The health care system in California has been transformed in the three decades 

since Medicare and Medi-Cd were established. in fact, Stephen Zuckerrnan and his 

coIIeagues at the Urban Institute have suggested that California's health care delivery and 

fuiancing systems "may have been the most extensively reorganized of any in the 

Traditionai indemnity insurance, that pays physicians on a fee-for-service basis 



and is stil! common in Ontario, has largely been replaced by managed care in Califomia. In 

fact, only a miniscule number of Califomia physicians do not pursue managed care 

contracts at a l17  and focus instead on attracting affluent patients who can pay out-of- 

pocket for their  service^.^' 

Califomia physicians typically contract with 15 different managed care plans that 

have unique refend requirements and formula rie^?^ The main types of managed care plans 

are listed in the order of most restrictive to least restrictive fiom the standpoint of the 

patient. 

Health maintenance organizations (HMOs) receive prerniums on a capitated basis for 

offering a comprehensive set of health services. That is, the health plan is paid a 

monthly fee for delivering care to each enrolee regardless of the type of care that is 

actually provided. Health maintenance organizations provide almost no coverage for 

services that patients receive outside their premises. 

0 Point-of-service plans are managed care plans that allow enrolees more choice of 

providers than health maintenance organizations but not as much as preferred provider 

organizations. 

0 Preferred provider organizations are discounted fee-for-service plans that offer financial 

incentives to induce enrolees to obtain health services fiom a preset Iist of physicians 

and h ~ s ~ i t a l s . ~ ~  

In the mode1 of managed care that is more common throughout the United States, the 

health maintenance organizations often employ physicians on staff, or contract exclusively 

with one group of providers." In the California mode! of managed care, physicians 

typicaily organize themselves into medicai groups and independent practice associations 



(IPAs) that assume financial risk for the costs of medical care fiom managed care plans.78 

As James Robinson, professor at the School of Public Health, University of California, 

Berkeley, notes, independent practice associations "bring physicians together for purposes 

of managed care contracting, credentialing, claims payment, and medical management 

while leaving them independent for purposes ofowning and operating their  office^."'^ 

Physicians, who belong to IPAs, may share responsibility with managed care plans for 

other aspects of patients' health care besides physician services, such as institutional and 

pharmaceutical services. This is called "global capitation" or "full-risk c~ntractin~."'~ 

California's Knox-Keene Act of 1976 initially required that al1 prepaid contracts be 

administered by health maintenance organizations, making it difficult for physician groups 

to assume full risk for the services provided by others." However, the Department of 

Corporation's implernentation of the Act gradua11 y becarne less restrictive until the 

Department introduced %mited Knox-Keene licenses" in the 1990s, allowing provider 

organizations to sign full risk contracts with health maintenance organizations. Many 

physicians have chosen to join independent practice associations in order to gain HM0 

contracts (and hence patients), while rernaining in their own practices.a' However, some 

physicians have found that independent practice associations have not iived up to their 

promise of strengthening physicians' autonomy, since the few HMOs that dominate the 

market have been able to drive hard bargains with the PAS, making physician 

reimbursernent untenably low. 

The California healthcare marketplace has become extremely volatile. In the past 

ten yem, large employer purchasing groups, such as the Pacific Business Group on Health 

and the California Public Employees' Retirement System (CalPERS), have placed 



enormous pressure on insurers and health plans to keep their costs dom. HeaIth plans, in 

turn, have negotiated stricter capitation rates with physician organizations, so that 

physicians receive a lower level of penodic fixed payments, regardless of the volume of 

services they provide. It has been difficult for physician groups, independent praciice 

associations and physician practice management companies, which are publicly traded 

companies that manage the business side of physician practices, to remain solvent in the 

highly competitive marketplace.83 In fact, according to a PricewaterhouseCoopen study 

that was conducted for the California Medical Association, "1 15 physician groups in 

Califomia have declared bankruptcy or disbanded since 1996" and 75 to 95 percent of the 

remaining medical groups are "in serious financial troub~e."'~ The medical groups are 

under extreme pressure because they are receiving a low level of reimbursement from 

health maintenance organizations, at the same time as the costs of prescription drugs are 

rising. Many of the medical groups bear the financial nsks for patients, who continue to 

expect the same level of service as they had under fee-for-service medicine, but at a much 

lower cost. 

Some physicians have felt powerless in seeking to improve their payment policies 

and patients' quality of care because federal and state antitrust laws prevent them fiom 

engaging in joint negotiations with managed care organizations. As we shall see in chapter 

2, medicai associations and unions have tried to counteract the power of the managed care 

organizations by lobbying to change the antitrust laws so that physicians in independent 

practice can bargain collectively on their own behalf and on behaif of their patients.'5 

There are several reasons that collective negotiations bills have stalled in ail the legislatures 

where they were introduced, with the exception of Texas. Consumer groups have resisted 



extending physicians' powers; organized rnedicine has divided its lobbying efforts between 

the state and federal levels; and lawmakers have not been willing to embrace an untested 

policy in the year 2000 when the election has been pending.86 

In 1997, Republican Govemor Pete Wilson appointed a State Managed Health Care 

lmprovement Task Force to assess managed care in California and make recommendations 

for its improvement.87 Although few of the Task Force's 100 recommendations were 

enacted into legislation, it still played an important role by revealing physicians' and 

patients' primary problems with managed care. The survey, commissioned by the Task 

Force, found that 42 percent of consurners had probtems with their health plans in the past 

year. The most cornmon problems varied depending on their type of health insurance. 

Consumen, who were associated with health maintenance organizations, complained of 

"not receiving appropriate or needed care, having difficulty with referrai to specialists and 

being forced to change doctors." Mernbers of preferred provider organizations reported 

"problems with billing, premium, or clairns payment and misunderstandings over benefits 

and coverage." 

The California Medical Association voiced its concerns that patients have little real 

choice about the health plans that they join. The CMA quoted the Employrnent 

Development Department, which calculatcd that "more than half of California employees 

covered by health insurance at the workplace do not have a choice of health plans." in 

order for patients to be able to make a rneaningful choice, the CMA suggested that 

comprehensible information about health plans should be more readily available; and 

patients should be assured that their physicians would not be deselected, or terminated, 

without cause? in California, it is the employer-purchasers that tend to limit their 



employees' clioice of health plan and doctors, whereas in Ontario, it is the govenunent that 

limits citizens' access to pnvate health care. The medical profession's role in the allocation 

and organization of health care resources will be explored in more detail in chapter 5. 

DESCRiPTLON OF W Y  ACTORS IN THE HEGLTH CGRE FlELD 

Physiciaa Groups 

It is necessary to compare the relationships between the medical associations and 

other actors in the health policy field in Ontario and California, in order to set the context 

for a discussion of the factors that affect physician influence. The Ontario Medical 

Association was founded in 1880 to represent the political, clinical and economic interests 

of the province's physicians, residents and students. The OMA is a provincial division of 

the Canadian Medical Association (CMA). The Canadian Medical Association is a 

voluntary organization that is autonomous and claims to express "the voice of Medicine in 

Canada as  a ~ h o l e . " ~ ~  In 2000,48,000 physicians or 84.2 percent of the total Canadian 

physician population were members of the Canadian Medical ~ssociation?' The OMA 

represents just over half of the physicians in the Canadian Medical ~ssociation~' and just 

over a third of Canada's total number of physicians?2 By virtue of the OMA's large 

membership, it is one of the most powerfd medicd associations in the country. 

The OMA is not technically considered a union under the Labour Relations Act, but 

it is remarkably similar to one. It negotiates with the Ministry of Health to improve 

doctors' working conditions and remuneration. As Dr. Bernard Davis observed, the OMA 

shares some of the "quintessentiai defining factors of a union." It is c'ciosed shopmg3 and 

the "sole bargainhg agent." Moreover, the OMA can seek the protection of the RAND 



formula, which requires doctors to pay dues even if they do not voluntarily become 

members, since the OMA reaches collective agreements with govenunent on behalf of the 

province's doc tor~?~  

Representatives of the Ministry of Health have suggested that its cwrent 

relationship with the Ontario Medical Association "is analogous to an agreement between 

employers and employees arrived at through collective bargaining," although they admit 

that the Ministry does not directly employ physicians. As in P. more conventional 

Iaboudmanagement relationship, the OMA submits its tentative agreements with the 

Ministry to its membenhip before they are considered final?' The Ministry of Health and 

the Ontario Medical Association unsuccessfully drew attention to the similarities between 

their relationship and a conventional labour-management relationship, in order to deny a 

requester access to documents related to travel immunizations under the Freedom of 

Information and Protection of Privacv Act. Tom Mitchinson, the Assistant Information and 

Privacy Cornmissioner of Ontario, ruled that there is no direct employer-employee 

relationship between the Govemment of Ontario and the members of the OMA that would 

exclude the documents from the scope ofthe &. Hence, the requester was granted access 

as he wished. 

in the past three decades, the OMA has exhaustively discussed the pros and cons of 

seeking certification under the Labour Relations Act, as chronicled by Dr. John Gray, 

OMA President in 1998P6 The OMA has rejected unionization on the grounds that 

physicians are essentially self-employed and in cornpetition with each other. They do not 

have the common interests of employees. Strikes, which are labour's ultimate weapon, are 



not an attractive option for doctors because they put their patients' health at risk, although 

Ontario doctors have occasionally withdrawn al1 but their emergency services. 

The Professional Association of Internes and Residents of Ontario (PAIRO), which 

has about 2,400 members, is the organization that has represented Ontario doctors-in- 

training, since it was founded in 1968. The interests of P A R 0  and the OMA often 

overlap, although the OMA has been more willing to accept billing number restrictions for 

new doctors than PAIRO?' 

The medical profession in Ontario is much more unified than its counterpart in 

California. Nevertheless, there are a number of srnaIl, but vocal, breakoff groups that 

function as watchdogs of the OMA. The Medical Reform Group (MRG), on the Ieft of the 

political spectrum, advocates a continuation of the role of govemment in fùnding and 

organizing health care and an expansion of experiments with altemate methods of payment 

for physicians. The MRG's progressive approach to health care, since it was constituted in 

1979, sometirnes brings it into conflict with the more conservative medical establishment. 

Some members of the MRG continue to be members of the OMA, which is an organization 

that includes the full range of political perspectives?s 

In Ontario, there are other splinter groups that have distmced themselves fiom the 

Ontario Medical Association, and have tried, with varying degrees of success, to negotiate 

independently with the provincial govemment. These include the Society of Obstetricians 

and Gynecologists and the Association of Orthopedic Surgeons. The 668-member Ontario 

Association of Radiologists (OAR) made the newspaper headlines in 1998, when it sued 

the OMA for $675 million for forcing radiologists to accept $100 million in fee cuts in the 

wake of govemment-OMA negotiations. The Coalition of Famiiy Physicians of Ontario 



(COFP), founded in 1996, daims to have 3,000 members. Along with the 603-member 

Ontario Physician AHiance (OPA), the COFP has opposed the payment of mandatory dues 

to the OMA, which arnounted to approximately $990 in t 998, even for physicians who 

would have preferred not to be mernber~.~~ 

The California Medical ~ s s o c i a t i o n ~ ~ ~  and the Ontario Medical Association are in 

similar relationships with their national groups: the American Medical Association and the 

Canadian Medicd Association. They belong to federated organizations and, as autonomous 

bodies, do not have to embrace al1 of the policies of their parent body. In 1999, the 

American Medical Association had 292,700 rnember~,'~' including medical students, 

residents, young physicians, and military doctors, who pay reduced fees or none at all.lo2 

AMA mernbers comprise about 39 percent of American doctors. Thus, a much smaller 

proportion of physicians belong to the American Medical Association than belong to the 

Canadian Medicd Association. The American Medical Association has recently set up 

Physicians for Responsible Negotiation. which is an organization that resembles a 

traditional labor organization, with several important differences. Membership is not 

required as a condition of employrnent, which is the case with most labor unions, and 

membea are not expected to honour picket lines or take part in strikes.lo3 

In California, it is comrnon for physicians to be part of groups other than the state 

medical association. Some doctoa have a stronger allegiance to their specialty associations 

or rnedical groups. Others have joined unions. Medicai associations and unions are both 

dedicated to improving their members' wages, benefits and working conditions, but the 

mandate of medical associations is broader, since they aim "to promote hi& standards in 

medical education and practice, science and et hic^."'^ in the United States, unions, unlike 



medical associations, have the legal right to engage in collective bargaining over 

remuneration and to strike. Until recently, the National Labor Relation Act has stipulated 

that only salaried physicians can join unions. It was considered "illegal price-fixing under 

the antitnist laws" for self-employed physicians to engage in collective bargaining.Io5 

However, self-employed physicians have recently gained more powers to negotiate 

collectively, since the Federal Trade Commission and U.S. Department of Justice have 

issued antitrust guidelines that enable them "to form 'networks' and bargain with health 

plans through 'third-party me~sen~ers .""~~ A 1999 ruling by the National Labor Relations 

Board has made it possible for medical residents, interns and feltows to bargain 

coilectiveIy. 'O7 

The issue of whether a physician is an employee or an independent contractor is 

complicated, in Califomia, by the fact that an individual physician may participate in many 

different types of employment arrangements. The National Guild for Medical Providers, 

Office and Professional Employees International Union has identified ten factors that it 

advises the National Labor Relations Board to use to determine the employment status of 

doctors. The National Guild for Medical Providers takes the view that doctors should be 

given the bargaining nghts of "employees." if they have any contracts with managed care 

organizations in which they meet the legal criteria for "employee" status, even if rnost of 

their practice is devoted to private patients.'08 

The larges physician union in the United States is located in Califomia. The Union 

of Amencan Physicians and Dentists (uAPD),"~ founded in 1972, has 6000 members. 

The UAPD is composed largeiy of state or Iocd govermnent employees, but it also seeks to 

attract private-practice physicians. The California Medicai Association has experienced a 



decline in its numbers unlike the Ontario Medical Association9 which has had a steady 

increase in membeahip. The California Medical Association's numbers fell from a high of 

38,000 in the late 1980s to about 34,000 at present. In contrast, the membership of the 

UAPD has been increasing by about 15 to 17 percent annudly, as more doctors have 

become salaried.' 'O Some physicians have been drawn to medical associations and unions 

to seek assistance in defending their interests in a managed care environment. Conversely, 

other physicians have found it less important to join a professional association if they are 

employed by a managed care organization (MCO) because they can purchase their 

malpractice insurance through their MCO, and therefore have no need of a medical 

association to receive it at a competitive price. Nor are physicians as reliant on medical 

associations for professional contacts and hospital pnvileges as they were in the past. 

Physicians may also have lost some of their interest in joining medical associations because 

they rnay doubt that medical associations can defend their interests from rnanaged care 

organizations, which can impose low payment structures and override physicians' long 

established methods of practicing. 

The medical associations at the county, state and national levei have become 

increasingly interested in forming their own unions, but legal hurdles remain before they 

c m  be officially re~0~nized.I ' ' The Amencan Medical Association has thrown its suppoa 

behind the Quaiity Health Care Coalition Act of 1999 (HR 1304) to give physicians more 

clout when they bargain with health maintenance ~r~anizations."~ Not surprisingly, the 

Heafth Insurance Association of Amerka (HIAA), which represents 269 private member 

companies, argued that the Quality Health Care Coalition Act should be rejected on the 

grounds that it would raise consumers' costs. According to HIAA, the legislation was not 



needed because the application of antitrust laws was already flexible enough to dlow 

physicians to collaborate when it was pro-competitive for hem to do so. HIAA pointed out 

that health plans would also be subject to anti tmst scrutiny if they tried to form a 

monopsony to force providers' premiums down.'I3 The history of Califomia physicians' 

participation in unions will be explored in more detail in the next chapter on their corporate 

autonomy, 

Regulatory Bodies 

The medical profession is self-regulating in Ontario to a greater extent than it is in 

California. The College of Physicians and Surgeons of Ontario (CPSO), which is the 

professional standards body for the medical profession in Ontario, has jurisdiction over 

complaints, discipline and the licensing of physicians, but not of allied health professionals. 

The Medical Board of California (MBC), which is the regulatory body charged with 

disciplining doctors in Califomia, is much more closely associated with the government 

than CPSO, and has jurisdiction over a number of other healing arts besides physicians. 

The MBC is one of 38 boards within the California Department of Consumer Affairs. It 

has direct responsibility for regulating medical assistants, midwives, research 

psychoanalysts and registered dispensing optician firms. The MBC shares responsibility 

with other boards for regulating sorne healing arts such as psychology and podiatry."4 

Unlike the CPSO, it does not bring forma1 accusations of wrongdoing against physicians. 

The MBC conducts investigations and passes the suspicious cases on to the Ofice of the 

Attorney General for its review. 



Allied health pro fessionals, suc h as nurses, midwives, p harmacists, nurse 

practitioners, physician assistants, acupuncturists, osteopathic doctors and chiropractoa, 

have more status in Ontario and California today, than they had in the 1960s, although it is 

still less than the status that medical doctoa enjoy.' I5 Walter Wardwell has distinguished 

between five types of health occupations, depending on their relationship with allopathic 

medicine (i.e., the type of medicine most often practiced by the medical profession in 

Canada and the United States). These are usehl for categorizing the allied health 

professionals in Ontario and California. They include: 

incillarv worken who provide support services and are controlled by allopathic 
medicine (e.g., nurses, laboratory technologists etc.); Jimited medical oractitionen 
who have reached a position of accommodation with allopathic medicine (e.g., 
dentists, optometrists, phmacists); mar~inal ~ractitioners who offer an 
alternative to allopathic medicine, (e.g., chiropractors, naturopaths etc.); auasi- 
practiiionen who have a different epistemological and metaphysical base (e.g., 
Christian Scientists); . . . [and] parallel ~rofessions which refer to the "near-equal 
of medicine" (e.g., osteopathy). l 6  

Some allied health professionals do not fit easily into the above categories. For 

example, nurse practitioners strive to be limited medical practitioners and have won a 

certain degree of legislative autonomy for themselves. Nevertheless, most of their 

activities are still controlled by allopathic medicine. Nurses and midwives have been 

marginally more successful at carwig out a niche for themselves in Ontario, but most of 

the other allied heaith practitioners have had more success at expanding their scope of 

practice in California. 

The organizations of ailied health professionals have tried to strengthen their 

autonomy by lobbying government to set up licensing pmcedures and independent 

regdatory boards, and include their services in publicly insured programs. They have 



typicaily wanted to broaden their scope of practice, gain hospital pnvileges, and achieve 

professional liability insurance for their members. They have had varying degrees of 

success in meeting these goals."7 The Ontario governrnent has taken a very proactive role 

in defining the scope of power of the professions. It has expanded the power of allied 

health professionals vis-à-vis physicians, but has subordinated both to the power of the 

state, by using the professional colleges as one means to control them. In California, the 

rise of managed care has marginaily increased the autonomy of allied health professions at 

the expense of physicians. Health care corporations have been eager to replace physicians 

with cheaper labour in order to increase their own profit margins. This "deskilling of 

carew 1 1 8 has given allied health professionals an opportunity to expand their clientele and 

become more closely associated with mainstream caregivers. At the same time, it curbs 

sorne of their autonomy because they, like doctors, must deal with the administrative 

hassles associated with rnanaged care. 

The primary pieces of legislation that have regulated allied health professionals in 

Ontario are the Drugless Practitioners Act of 1925, the Health Disciplines Act of 1974 and 

the Regulated Health Professions Act ( M A )  of 1991. Premier John Robarts' 

Conservative govenunent replaced the Drugless Practitioners Act with the Health 

Disciplines Act because the former was considered a confùsing, chaotic and sloppy piece 

of legislation. Critics charged that the Drugless Practitioners Act gave the govemment too 

littie power and the professions too much independence.'19 A few decades after the Health 

Disciplines Act of 1974 was enacted, it too was changed, this time because the legislation 

did not adequately cover the "minor disciplines."'20 Larry Grossman, the Conservative 

Minister of Health in 1983, launched a Heaith Professions Legislation Review (HPLR), 



with lawyer Alan Schwartz as its coordinator. The HPLR laboured until 1991 to overhaul 

the legislation regulating al1 the health professions in Ontariol*' by redefining the 

designated controlled acts each health profession would be legislated to perform. The 

professional associations were asked to enter submissions to the HPLR defending their 

arguments in favour of self-regulatory status for their groups on the grounds that it would 

be in the public's interest.'" 

The Ontario govenunent used the arm's-length review process to impose its own 

solution of increased restraints on health care practitioners. Instead of entering into a 

relationship of elite accommodation with the OMA and the CPSO as it had done in the 

past, the govemment treated the rnedical profession as if it had no more influence than the 

other groups of health care professionals. Twenty-four professions of the original seventy- 

five that applied were regulated under the RHPA, which specified the dangerous acts that 

they could legally perfom. The legislation allowed each of the professions to be 

responsible for its own regulation, within strict boundaries. Each of the Colleges had to 

include 40 percent lay representatives on its governing council. The RHPA gave the 

Minister of Health express authority to require the Colleges to take specified actions. Thus, 

the Health Professions Legislation Review sewed to reduce the status of the medical 

profession by making it just one profession among the many with regdatory colleges. At 

the same tirne, the HPLR subjected the colIeges to greater control by the public and the 

state. 

The Ontario experience of regulating health professions has been cited approvingly 

by the Pew Commission in California: "both the content of its new legislation and the 

process by which it was achieved, holds lessons for others interested in regdatory 



ref~rm."'*~ in California, interest groups typically try to advance their cause in the 

legislature, but the Pew Commission has suggested that professional turf battles could well 

be dealt with more productively in another f o m ,  like before a national advisory body.I2' 

At the moment, the political will to set up a national advisory commission for health care 

professionals is lacking. 

Nurses, who are ancillary workers according to Wardwell's classification, have 

struggled to become fiee of medical, hospital and state dominance and to gain a measure of 

occupational autonomy in both juri~dictions."~ However, it has been difficult for them to 

escape their subordinate status as a predominantly female occupation. Unlike physicians 

who are considered independent entrepreneurs, nurses, who are employed by hospitals, are 

hospital staff and are much more vulnerable to layoffs. Nurses faced trying working 

conditions in Ontario and Califomia in the 1980s and 1990s."' They became increasingly 

militant in order to protest their poor working conditions and lack of job security. A large 

number of full-tirne Ontario nurses left their profession, switched to casual or part-time 

work, migrated or retired in the wake of deficit hysteria and hospital restructunngs. Few 

young nurses were trained to take their place. As a result, Ontario lost 10 percent of its 

nurses benveen 1992 and 1997. Nurses, in Califomia, waged almost continuous public 

relations carnpaigns against their employers throughout the 1990s to protest the deskilling 

of the workforce, whereby health care corporations replaced them with less qualified 

workers. For example, Kaiser Permanente hired "Teleservice Representatives" (Th )  to 

operate triage systems and make the crucial decisions about whether patients could speak 

with a nurse or physician. Although the working conditions for nurses are less than 



optimal in both jurisdictions, the associations that represent nurses favour a single payer 

systern of universai health care on the grounds that it is more just for their patients.'28 

Ontario midwives are an example of limited medical practitioners, according to 

Wardwell's classification, because they have achieved self-regulation, an expanded scope 

of practice and a measure of independence fiom the medical profession.f29 Califomia 

midwives are an exarnple of ancillary workers, since they are required by law to work 

under t!~e control of the medical profession. Midwives are one of the few allied health 

professionals that currently have more autonomy in Ontario than they do in California. 

This is surprising because midwifery was legalized much earlier in California. It was not 

until 1991 that midwifery became legal in Ontario. Nurse-midwifery has been legal in 

California since 1975, but lay midwives were legalized in 1993,'3Uafter seven legislative 

attempts that were opposed by the Califomia Medical Association. Ontario had 

approximately 70 midwives in 1993. In contrat* Califomia had approximately 682 

certified nurse rnidwives in 1996 and 85 lay midwives. Ontario midwives have a broader 

scope of practice than California midwives. since they can work both in homes and 

hospitais. Ontario midwives have their own regulatory college unlike California midwives. 

The California Midwifery licensing comrnittee is part of the California Medicai Board and 

does not have any midwife representatives.'3' No California physicians are willing to 

supervise midwives because the liability issues are unresolved, although the law requires 

midwives to practice under their supervision. Therefore, midwives practice in legal limbo. 

Ontario midwives have been comparatively successfU1 in advancing their 

professionai interests, in the 1 WOs, because there has been a shortage of generai physicians 

and obstetricians who were willing to deliver babies, when faced with the rising costs of 



malpractice insurance and the relatively low level of reimbursement for work that requires 

them to be availabie around the dock. Ontario midwives have been eager to perform the 

duties that many physicians no longer punue. One of the reasons that California midwives 

have had an uneven legal history, besides the resistance of the medical profession, is that 

rnidwifery is not a unified profession in the United States. Nurse-midwives and lay 

midwives have jockeyed to expand their scope of practice, sometimes at the others' 

expense. 13* 

Pharmacists, nurse practitioners, physician assistants, acupuncturists and 

osteopathic doctors have been less successful at improving their professional status in 

Ontario than in California. Ontario pharmacists do not have the expanded rights to 

prescribe pharmaceuticds133 that Califomia pharmacists have recenily won. In 1998, 

Califomia pharmacists gained the authority to initiate prescription or patient consultations 

outside their pharmacy premises and to provide refills without authorization from a 

physician. "4 

In Ontario, there are approximately 94 nurse practitioners as compared with 8,400 

in California. Nurse practitioners are uncornmon in Ontario because it is more difficult to 

find a way to reimburse them under a fee-for-service system than under managed care. 

Critics suggest that their services duplicate physicians' and add to medical e ~ ~ e n s e s . ' ~ '  

Even though a course was established for them in 1973 at McMaster University, it was 

hard for them to carve out a niche for their work with the active cooperation of only a few 

physicians.'36 It was not until 1998 that extended class nune practitioners gained the right 

to diagnose and treat common diseases without a doctor's approval, as well as to order 

certain ultrasounds, laboratory tests and x-rays. Caiifornia nurse practitioners identi@ their 



current occupationai barriers as reimbursement dificulties and a lack of prescriptive 

authority, support fiom physicians, and public awareness.I3' Physician assistants are 

virtually unheard of in Ontario. However, they have firmiy established their presence in 

California, where they numbered about 2,556 in 1996. Unlike nurse practitioners, they do 

not present a challenge to the supervisory role of physicians.138 

Acupuncturists, who could be considered marginal practitionen according to 

Wardwell's classification, have practiced freely without undue intervention in Ontario 

since 1984. The Chinese Medicine and Acupuncture Association in Ontario managed to 

obtain professional liability insurance for its members in 1994. Nevertheless, 

acupuncturists were not included in the Regulated Health Profession Act of 199 1 and have 

little status compared with the major health professions. Acupuncturists have achieved 

greater status in California than in most other North Amencan jurisdictions. California was 

the only state that licensed acupuncturists in the late 1970s. Today, approximately 3,250 

acupuncturists, or half the acupuncturists in the United States, practice in ~a1ifornia . l~~ 

They have been covered by Medi-Cal since 1989. and by Workers' Compensation since 

1998. In that year, they also established their own regulaiory board that was independent 

of the Medical Board of California. 

Osteopathic doctors are an exarnple ofa p d l e l  profession. They are rare in 

Ontario. in the early 1980s, there were oniy 32 osteopaths in Ontario, but their numbers 

have since risen with the establishment of a Canadian training centre in 1 992.140 Paaicia 

O'Reilly notes that the medical profession prevented them fiom gaining recognition under 

the Regulated Health Professions Act of 199 1. 

Osteopaths were included under a speciai provision of the Medical Act in the 199 1 
version of the legislation, however, by final proclamation in 1994 they have been 



taken out of the Medical Act at the request of the medicai profession and have since 
remained outside the RHPA, once again govemed under the DPA.'" 

Osteopaths have a long and colourful history in California In 196 1, the California 

Osteopathic Association effectively "merged" with the California Medical Association 

under Proposition 22.1J2 Osteopathic physicians, who had similar training to medical 

doctors, were offered medical degrees for $65. The majority bought them. Mernbers of the 

osteopathic profession were granted M.D. degrees on the condition that they consent to 

forego their right to issue licenses through the Board of Osteopathic ~xaminers . '~~  In 

1974, the California Supreme Court ruled that the 1962 merger was unconstitutional and 

osteopaths won the freedom to rebuild their profession. In recent years, they have 

expanded their nurnbers and built new medical schools. The American College of 

Physicians observes with disapproval that the number of new osteopathic doctors in the 

US. has grown steadily, whereas the number of new allopathie doctors has remained 

constant so as not to aggravate the problem of an oversupply of physicians in the 

marketplace. l u  

Chiropractors are an example of marginal practitionen that have successfully 

become integnted into the health care system in Canada and the United  tat tes.'" Since 

the late 1960s. Canada's universal hedth insurance plan and the United States' Medicare 

and Medicaid plans have covered chiropractic ~ervices.''~ However, chiropractic has had a 

more acrimonious reIationship with the rnedicai profession in the U.S. In 1987, the 

American Medicai Association, the American Co llege of Surgeons and the American 

College of Radiology were al1 found guilty of having conspired to destroy the chiropractic 

profession in the United states.14? Evidence in the case showed that these associations had 

organized a national boycott of chiropractors in the mid-1960s. The American Medical 



Association's Committee on Quackery, which was disbanded in 1974, had engaged in a 

massive propaganda campaign to discredit chiropractic. Chiropractors have managed to 

improve their legitimacy by lowenng their aspirations. Instead of portraying thernselves as 

a parallel profession that is a near equal and alternative to dlopathic medicine, they have 

accepted a lesser role as members of the health care team that specialize in spinal 

manipulation for particular ailments. The Califomia Medical Association successfully 

opposed their latest attempt to expand their scope of practice to delivering babies. Thus, 

although the allied heaith professionals have benefited fiom the curbing of doctoa' power 

under socialized medicine in Ontario and corporate medicine in Califomia, their autonomy 

still does not rival that of the medical profession. The medicai profession's relationship 

with allied health professionals will be explored in more detail in chapter 5. 

CONSTITUTIONAL, INSTITUTIONAL AND POLITICAL ENVIRONMENT 

In order to understand the changes in the policymaking influence of physicians in 

Ontario and California since the 1960s, it is necessary to examine the constitutional, 

institutional and politicai environment in which the medical associations lobby. Political 

theorists of the institutionalist variety posit that institutions structure the nature of lirnits 

and oppomuiities for policy changes.14' The evolution of political institutions is based 

upon decisions made in the past that influence the type of decisions that will be politically 

feasible in the future. in this sense, the development of political institutions and public 

policy is path dependent. 1 will highlight the essential differences in the po!icymaking 

environment in Ontario and California, which set the boundaries for the type of policy 



changes that are likely to take place when the medical profession puts pressure on 

govemrnent to address its grievances and lobby for changes in the health system. 

Constitutional Environment 

One might expect that it would be difficult to set up a single payer health care 

program in Canada and the United States because they both have a decentralized federal 

systern, which provides interest groups with many opportunities to block legislation.'49 

Nevertheless, the existence of a parliarnentary system, rather than a congressional system, 

made it easier in Canada because it meant that there were fewer policy decision points,150 

as we shall discuss below. 

The constitutional environment in California impeded the introduction of a 

government-run national health plan, which would have provided a more secure 

environment for protecting the autonomy of physicians than a system of market 

cornpetition over health insurance. The states' autonomy to enact major health refom is 

more Limited than provincial autonomy due to the revenue-raising constraints that they 

face. As Richard Simeon, professor of political science at the University of Toronto, noted, 

[They] tend to have Iess revenue-raising capacity than Canadian provinces and in 
many cases have constitutional limits on their ability to spend more than they raise. 
In addition, citizen participation in initiatives and referenda on taxation and other 
matters has limited states' ability to raise revenue, thus focusing restraint even more 
on the expenditue side. ' ' 

The California constitution requires the budget to be balanced, which means that the state 

has Less flexibility than the federal governent to allocate fùnds to health care, particularly 

in the event of an economic downturn. 



The constitution also allows for instruments of direct dernocracy like initiatives, 

which are direct democracy devices that allow registered voters to dtrift ballot measwes, if 

they can provide the required number of signatures.152 Two ballot initiatives stand out as 

being particularly restrictive of the state's ability to raise taxes. Proposition 13, passed in 

1978, capped fiiture increases in property taxes and Proposition 4, the Gann Initiative, 

passed the following year, limited per capita increases in state  endin in^.''^ Voters gained 

the authority to veto any increase in local taxes. If an increase is designated for a specific 

purpose, two-thirds of voters are required to approve it.'" 

The judiciary in the United States has assumed a more activist role in the policy 

process than is the case in canada."' The states7 ability to regulate private health 

insurance and enact cornprehensive health reforms has been constrained by the judiciary's 

interpretation of the federal Employee Retirement and Income Security Act (ERISA) of 

1 974.'j6 ERISA exempts California firms from lawsuits under state law, giving them a 

strong incentive to self-insure. (ERiSA will be discussed in more detail in chapter 2). As 

long as the law is in place, it is impossible for the state to set up a comprehensive insurance 

program. Charles Brecher notes that EMSA has had two consequences for state-level 

insurance regulations: 

First, it effectively exempts employers who choose to seWinsure fiom minimum 
benefit standards as well as premium taxes. As a result, many large fims now self- 
insure rather than purchase group health insurance. Second, it prohibits aates fiom 
rnandating that employers provide health insurance to their worker~.'~' 

I emphasize the ways in which the constitutional environment makes it diEcult to 

introduce a singie payer health system in California. Others might expect that the existence 

of the initiative process in California would make it easier to enact a singIe payer system 

and patient protections than in jurisdictions where the ballot initiative is not an option. The 



initiative process allows supporters of universal health insurance to bypass the state 

legislatue, where a two-third majority would be required to pass a single payer bill. 

Obtaining such a large majority in support of a single payer system would be difficult in a 

Iegislature such as California's that is heavily financed by insurance Company campaign 

contributions. 

Supporters of a universal health insurance system have not used the ballot initiative 

as effectively as its opponents, who have devoted their vslst financial resources to derail 

single payer ballot initiatives. The lobbyists behind Proposition 186 in 1994 including 'Uie 

Califomia Teachers Association, United Auto Workers, California Council of Churches, 

California Nurses Association. Consumers Union and the League of Women ~ o t e r s , " ' ~ ~  

hoped that citizens would embrace the opportunity to signal their support of a strong public 

health care system, but they underestimated the extent to which the anti-government 

rhetoric of the insurance industry and hospitals would appeal to the public. The vast 

majority of voters (5.5 million) rejected Proposition 186; only 2 million voters supported it. 

Laiinos and blacks, who are more likely than the rest of the American population to suppon 

universal health care, are less likely to be politically active, and therefore did not take part 

in the Califomia initiative process in large enough numben to pass the ballot.'59 

Interest groups engage in the initiative process bscause, whether or not they win, it 

provides them with an opportunity to inform the public about issues and make legislators 

aware that their concems are widely shared. There is some evidence that groups in favour 

of consumer protections gained long-term benefits fiom using the initiative process in the 

November 1996 election, even though their efforts proved futile in the short-term. Labour 

organizations and other public interest groups failed in their attempt to pass Propositions 



2 14 and 2 16. These were sirnilar consumer protection initiatives, which would have made 

it more di fficult for heal th care companies to discourage physicians f'om recommending 

treatments that were not covered by the managed care plans, and would have banned 

financial incentives for withholding medically necessary services. Nevertheless, the labour 

organizations and other public interest groups ultimately succeeded in their goal of 

tightening HM0 regulation. As Elisabeth Gerber, associate professor of political science at 

the University of California, San Diego, observes: 

In the twelve-month period before the 1996 election, only one HM0 regulation bill 
was introduced in the state legislature. In the three months irnmediately following 
the election, by contrast, 27 HM0 regulation bills were introduced in the 
legislature, many containing provisions of the failed initiatives.160 

Opponents of compulsory universal health insurance have successtùlly threatened 

to use the initiative process to prevent supporters fiom launching a carnpaign to introduce a 

universal heaith insurance ballot initiative. As Eugene C. Lee, professor emeritus of 

political science at University of California, notes, 

In 199 1. an alliance of health insurers and small business groups engaged in a 
$300,000 lobbying effort - including the threat of a counter-initiative - whose sole 
purpose was to intimidate the California Medical Association from putting a 
universai health insurance initiative on the Novernber 1992 ballot. The CMA 
abandoned its plans.'6' 

Some "narrow" economic interest groups (e.g., insurance companies and small 

business groups) have the advantage that they can afTord to hire signature gatherea and 

consultants to oppose singIe payer heaith insurance and patient protection initiatives, by 

ftaming them as proposais to expand govemment and raise taxes. "Broad-based" public 

interest groups (e.g., political reform advocates)16' are at a distinct disadvantage in their 

attempts to reform health care since they may lack or be unwilling to commit suficient 

h d s  to compete in the costly initiative process. 



Cnstitutional Environment 

The major institutions involved in policymaking are the executive, legislative and 

judicial branches of government. Canada has a parliamentary executive where the fiision 

of powers between the prime minister, cabinet and bureaucracy make it much easier for 

government to enact its policies than in the presidential style of govemment in the United 

States. The Amencan presidential system is based on a separation of powers principle, 

meaning that power is fiagrnented between the executive, legislative and judicial branches. 

In the Canadian parliamentary system, there is a tradition of strong party discipline, 

because if party members break rank on important pieces of legislation, they c m  

coIlectively lose their right to govern. Canadian interest groups concentrate on lobbying 

the prime minister, premiers, cabinet ministers and senior bureaucrats. They put little 

effort into lobbying backbenchers, since they rarely take a voting position that is 

independent from the rest of their party. 

The combined constitutional and institutional environment in Canada has been 

conducive to the development of a single payer system because, as Antonia Maioni, 

professor of political science at McGill University, has convincingly argued, 

[Plarliamentary govemment and federalism encouraged the formation of a social- 
democratic third party that shaped the health reform agenda and provided tangible 
evidence of the viability of such r e f ~ r m s . ' ~ ~  

in a parliamentary system, a third party can exercise an important role in the development 

of public policy, even if it is unIikeIy to form the govemment at the federal level. in the 

U.S. congressionai system, only two parties wield signir~cant politicai power, the 

Democrats and Republicans, and neither has provided an attractive base for the public 



health insurance platform. Saskatchewan, with the Co-operative Commonwealth 

Federation-New Democratic Party at its helm, took the lead in establishing publicly fbnded 

hospital insurance (1947) and medical insurance (1 962). The federal govemment 

proceeded to try to enact nationwide programs, when it becarne obvious that Saskatchewan 

was able to muster public support for its health insurance programs. The federal 

govemment had to rely on an indirect method to intervene in the field of health care, which 

is primarily a provincial responsibility. It offered to provide 50 percent of the tùnds to the 

provinces whose health care plans met its standards. Even though the Ontario government, 

insurance industry, and rnedical profession resisted joining the national plan, through Prime 

Minister Pearson's use of "coercive federalism," On tho  was brought into it.'" 

Party discipline is weaker in the United States, meaning that members of the same 

pas ,  can take radically different stances on policy proposals, reflecting the diverse 

interests of the people that they represent. Interest groups have an incentive to concentrate 

their efforts on leaders in key positions in several branches of the state and federal 

goverment, in order to interfere with the passage of legislation that they oppose.'65 Even 

though Presidents Truman, Kennedy. Johnson and Clinton promised to restructure the 

financing and delivery of health care to make it more universally available, their proposals 

were defeated because societal groups used the many veto points in Congress and the 

executive branch agencies to contest them. 

The dispersal of authority to more nurnerous cornmittees and subcornrnittees in both 

chambers of the legislature in the United States makes pork-baml politics a way of life. In 

1990, power became even more dispersed in the state legislature when Californians 

approved Proposition 140. This initiative limited legislative service in the Assembly to six 



years (three terms) and the Senate to eight years (two terms). As a result, Raymond La 

Raja and Dorie Apollonio have speculated that interest groups will need to increase their 

spending to reach more members than was formerly required, since legislative leaders are 

likely to have less control. Shorter term limits wil1 mean that lawmakers are more reliant 

on interest groups for advice because they will be less familiar with the policy processes 

and history of the debates. La Raja and Apollonio traced institutional contributions 

between 1986 and 1996, and noted less money was being directed to the Assembly and 

more to the Senate, reftecting a shift in power from the lower to the upper chamber.'" The 

institutional environment is stnrctured in such a way that assembly members and senators 

must cater to the groups of constituents that support them in order to strengthen their 

political power.'67 This brokerage style of politics has created a health system that is '*made 

up of multiple 'little govemmei~ts' and ' M e  empires' that pursue their own goals and 

interests. This, in turn, generates health policies that are vaguely defined and designed to 

qr~168 serve 'special publics. Interest groups and political action committees have had more 

success at blocking bills that they oppose in the state and federal Iegislatures than at 

facilitating the approval of major changes because political power is so fkagmented. 

Another important institutional difference is that the judiciary takes a more active 

role in policymaking than its counterpart in Ontario. The California Medical Association 

sornetimes uses litigation to influence policy. More ofien, the CMA files an arnicus curiae 

- or friend of the court - brief, on behalf of physicians, to signai its support of one of the 

parties involved in a lawsuit. That way the CMA can avoid the potentially enormous cost 

of launching its own lawsuit, and clarify some of the larger health care issues surrounding a 

case. L 69 



Political Environment 

A political culture reflects the unique historical and economic experiences of a state 

or province, and affects the institutions and policy networks that are likely to develop 

within its borders. Sid Noel has provided a working definition of political culture: 

it refers to a set of widely shared outlooks. beliefs, and sentiments that a people 
holds over some extended penod of time and that broadly conditions their [sic] 
po litical behaviour. ''O 

He has distinguished between the "ideational" and the "operative" elements of political 

culture, the latter being more important, in his view, for understanding politics in 

0ntario.17' Noel defines the ideational elements as "the ideologies, principles, and theories 

about govemment and politics that are present in the intellectual discourse of a society." 

He suggests that the people in Ontario share core political beliefs. Although Ontarians 

have remained fairly supportive of a universal publicly funded health care system, their 

endorsal of other aspects of a social welfare state declined in the 1990s. 

I would characterize California as more divided ideologically than Ontario, with a 

minority on the left, who would welcome a larger role for govenunent in society, and the 

majority on the right, who distrust govemment and want to see it constrained. California is 

usually perceived to be conservative on issues like taxes, smaller govenunent and social 

spending, especially if it involves aid to the poor."2 Historians and political andysts have 

coined the phrase "the politics of resentment" to describe contemporary Californian 

culture. California is about to become an ethnically "minority-majority  tat te."'^^ Some 

politicians feed on the fear of Caucasians, who realize that they may lose economic and 

political power when memben of other ethnic groups outnumber them. Govemor Pete 



Wilson, particularly, was accused of using "wedge politics" to win the support of swing 

voters to his cause. He made universal health care less palatable to many voters by 

suggesting that the extension of health care to foreigners and the needy would be at the 

expense of middle-class taxpayers. In 1993, Governor Wilson called for an end to public 

education and health care for illegal immigrants and demanded that citizenship not be 

automatically given to their chi~dren.'~' In 1995, he dissuaded the University of California 

Board of Regents fiorn giving minority and gender preferences to university applicants. 

Wilson was also behind the Proposition 209 initiative to overturn state and local 

govemment affirmative action programs in 1996. As a result, the number of ethnic 

physicians being adrnitted to medical school has dropped dramat ica~l~ . '~~  

Much of the discussion in the literature on political culture highlights differences 

between Canada and the United States at the national leve~,"~ rather than seeking to make 

more subtle distinctions between the provinces and States. It ponrays Canada as a 

coilectivist society relative to the more individualistic and liberal American ~ociety."~ 

Recent surveys show a high level of convergence between values in the two countries, but 

they indicate that social, racial and political intolerance is stronger in the United  tat tes."' 

Canadians today are more committed to their own publicly fhnded health system 

than are Americans to their market-oriented one. A 1992 Gallup Report found that 97 

percent of Canadians preferred a Canadian style health system, whereas 57 percent of 

Americans favoured their own health systern. ' 79 Faith in the Cmservative govemment's 

ability to run the Ontario health care system has reached a low-point under Premier 

Harris's leadership. A 1999 Angus Reid poll shows that 60 percent of Ontarians surveyed 

disapproved of the way the province handled the health ~ ~ s t e r n . " ~  Another recent poll 



shows a high level of interest in private heaith care among Canadians. A 1998 survey 

conducted t y  Pollara for Merck Frosst, a pharmaceutical Company, found that 96 percent of 

Canadians believe the health system needs major repairs, and 63 percent of those surveyed 

thought that they should be able to purchase private health care.lsl Canadians seem to want 

to preserve public hospital and medical insurance and, at the same tirne, gain personal 

access to a private medical system. Don Guy, Poliara vice-president, interprets these 

puzzling results to means that Canadians soundly reject a two-tier systern at a societal level, 

but want it on a personal level. Ontarians' support for a universal publicly funded health 

system is not so deep that it could not change in the future if the quaiity ofcare 

signi ficantly declines. 

MAJOR FACTORS AFFECTING THE INFLUENCE OF THE MEPICAL 

PROFESSION 

Clive Thomas and Ronald Hrebenar have created a theoretical framework of 

interest group power in which they identiw twelve major factors that determine the 

influence of individual interest groups. Their framework recognizes the importance of 

interna1 and external resources for successful collective action. It draws on insights from 

two theories of social movements. The first is resource mobilization theory, which focuses 

on the interest groups' leadership and organizational resources as the source of their 

political influence. The second is political process theory. Political process theory draws 

attention to the ways in which the changing structure of opportunities and constraints 

within the state determine the type and effectiveness of group rnobi~ization.'~~ 



Thomas and Hrebenar suggest that an interest group's influence is dependent on, 

first, its intemal resowces. These could be defined as 1) the political, organizational, and 

managerial ski11 of group leaders, 2) the group's financial resources, 3) the size and 

geographicd distribution of ir membership, and 4) the political cohesiveness of the 

membership. Secondly, the general poIicy goals and potentiai opposition/support of other 

groups are important such as 5) whether the group's lobbying focus is primarily defensive 

or promotional, 6) the extent and strength of group opposition and 7) the potential for the 

group to enter into coalitions. Thirdly, the state political climate, meaning 8) the timing of 

a changing political agenda and 9) the partisan and ideological make-up of the executive 

and legislature, affects the influence of interest groups, as does 10) the public perceptions 

of issues and groups. Fourthly, interest group influence depends on long-term group 

relations with public officiais, most especially 1 1) the necessity of group services and 

resources to public oficials and 12) the relations between lobbyists and policy rnaker~.''~ 

Thomas and Hrebenar's framework will be applied in the Ontario and Califomia cases, in 

order to draw attention to the intemal and extemal resources that affect physician influence. 

1. Group Interna1 Resources 

1. Political, Organizational, and Managerial Skill of Group Leaders. 

The medical profession in Ontario and California has considerable internai 

resources. If organized medicine in Califomia has suffered fiom declining 

policymaking influence, there is Iittle evidence to suggest that is due to an 

ineffective leadership or a lack of organizational strength. Press accounts and 

intemal surveys indicate that the leaders of the CaIifornia Medicai Association may 



have stronger political, organizational and managerial skills than the leaders of the 

Ontario Medical Association. 

in Ontario, the medical profession has engaged in a relationship with the state 

that is based on "tenuous accommodation, punctuated by periodic confiict," 

Carolyn Tuohy's description of the location of the most politically powerfùl group 

of physicians is, 1 beIieve, worth quoting in full, because it shows that the leaders of 

the medical profession are based in a number of organizations: 

The linchpin of this accommodation is the relationship between the state and the 
'strategic minority' of physicians, pnmarily based in the medical schools and 
the licensing body, the Co llege of Physicians and Surgeons of Ontario (CPSO). 
These strategically placed physicians are prepared to collaborate with the state 
on the condition that clinical discretion and professional autonomy are 
preserved. Given the vagaries of medical politics, the position of this minonty 
within the executive rads of the Ontario Medical Association (OMA) has 
varied over time and so, accordingly, has the political stance of the OMA.'" 

The College of Physicians and Surgeons of Ontario and the Ontario Medical 

Association have more than their fair share of critics fiom within their rank and file. 

One of the most damaging and frequent charges is that these groups are too closeIy 

aligned with the government to adequately defend the needs of the profession.'85 

The Ontario Medical Association courageously conducted a survey of its members 

subsequent to the disastrous strike of 1986. The s w e y  showed that respondents 

were much more negative about the organization's extemally oriented services than 

its intemaily oriented services. Doctors gave barely passing grades to the OMA's 

efforts to "serve as the political voice of the profession in the province" and '90 

conduct negotiations on behalf of doctors with governent and other groups," 

whereas they were satisfied with the OMA's group insurance, benefit plan and 



publications.'86 Leadership failings of the OMA do not go unnoticed in the press. 

The Medical Post is the self-appointed watchdog of the organization. The 

newspaper launched an eight part "circling the wagons" series in 1 992 that 

criticized the leaders for failing to corne to the defence of individual physicians, like 

pro-choice activist Dr. Henry ~or~entaler," '  when they were under attack, and for 

developing too cosy a relationship with the NDP governrnent.'f18 The Califomia 

Medical Association has never been subjected to a comparable barrage of criticism 

by the press. Its leaders have more ofien attracted positive c ~ r n r n e n t a r ~ . ~ ~ ~  

The California Medical Association is the only association in California that 

claims to represent doctors from al1 modes of practice. It has been blessed with the 

quality and longevity of its leadership. For example, Howard Hassard served the 

California Medical Association for forty years as its legal counsel, and for nine of 

those years as its Executive ~irector."' Jay Dee Michael was a long-time lobbyist 

for the association, having previously represented the University of California in 

Sacramento. He served the CMA's Division of Goverment Relations for a decade 

before Steve Thornpson replaced him in 1992. Michael established the Californians 

Allied for Patient Protection (CAPP), which is effectively an issue political action 

cornmittee for the CMA. CAPP is a coalition of organizations that defends the 

Medical Injury Compensation Reform Act (MICRA) of 1975, which is legislation 

that places a $250,000 ceiling on compensation for a patient's pain and sunering if 

he/she has suffered injuries at the hands of a physician or other heaith care 

professional in the course of rnedical treatment. (MICRA will be discussed in more 

detail in chapter 2). in 1998, CAPP contributed $329,568 to sate political 



campaigns. Ig1 Before becoming the California Medicai Association's chief 

lobbyist? Steve Thompson worked as chief of staff for Willie E3rowntg2 who, as 

Assembly Speaker from 1 980 to 1 995, has been called "perhaps America's most 

powerful black elected ~fficial."'~~ Thompson also headed the California State 

Assembly's office of re~earch . '~~ John Lewin? the former director of health for 

Hawaii (1986-1994) and current executive vice president of the CMA, has played a 

vital role in defending physicians' professionalism in a for-profit managed care 

environment. The doctor-run managed care organization. Cali fornia Advantage, 

which John Lewin helped to form in 1995, was forced to c l a h  bankniptcy in 

l ~ 8 . l ~ ~  However, Lewin has managed to draw attention to the medical group 

solvency crisis in California and has worked diligently to recover physician 

payments of over $50 million from MedPartners, an intennediary that contracted 

with health plans before its bankniptcy in 1 999.'96 

While California has no lack of capable leaders in the medical profession, 

physicians have not formed a cohesive group and followed them. Some observers 

have noted that physicians by nature are difficult to lead because they prefer to 

pursue their own goals rather than nurture others' leadership. As CMA past- 

president Eugene S. Ogrod ( 2  994-95) said, 

We don7t handle vertical structures and orders very welt . . . Doctors have been 
taught to distrust the doctor who saw the patient before they did. This attitude 
carries over to a distrust of the people they elect to manage their ~r~anization.'~' 

The survey data on the effectiveness of the California Medical Association's 

lobbying efforts shows widely disparate opinions. A mail-in survey by the CMA 

News in 1980 found that only about ' 5 0  percent thought that the CMA was dohg a 



good job in legislative lobbying." However, a randorn-sample survey conducted 

four years later by the CMA7s Bureau of Research and Planning showed that 

mpondents rated legislative lobbying very p~sit ively. '~~ 

2. Croup Financial Resources. 

Both the Ontario Medical Association and the Califomia Medical 

Association have extensive financiaI resources. in 1994, the Ontario Medical 

Association's annual budget amounted to approximately 5 15 million.'99 The 

Ontario goverment has more influence over the Ontario Medical Association's 

financial resources than the Califomia govemment has over those of the Califomia 

Medical Association. Since 199 1, the Ontario government has given the OMA the 

opportunity to expand its revenues by as much as $3 million, ' 00  by granting it the 

right to adopt the RAND forrnu~a."~ When the OMA has adopted the RAND 

formula, physicians have been required to contnbute membership fees to the 

organization, even if they have not chosen to become members. Supporters of the 

RAND formula argue that it is only fair that non-memben help to cover the costs of 

the OMA's initiatives. Members and non-members alike shae  the benefits of 

having the OMA represent their interests in governrnent negotiations.'" However, 

physicians, who oppose the RAND formula, assert that they should be able to 

withhold their dues payment to show their dissatisfaction with the agreements that 

the OMA negotiates.'03 (The RAND formula will be discussed M e r  in chapter 2). 

The Ontario Medical Association receives money fiom the govemment to 

offset the cost of its members' fees in the Canadian Medicd Protective Association 

(CMPA), which is a physician-owned and operated mutuai-defence organization. 



In 2000, these will amount to $73 million.204 In 1 992, the govemment appeared to 

put pressure on the OMA to discourage the CMPA fiom defending physicians who 

were in disputes with the Ontario Health Insurance Plan (OHIP) for overbilling, on 

the grounds that it would be counterproductive for the govenunent to pay doctors to 

fight against it?05 The OMA complied with the govemrnent's request even though 

the CMPA members were overwhelrningly in favour of giving legal assistance to 

these d o c t o r ~ . ~ ~ ~  Thus, there is some evidence that the OMA's dependency on the 

government for malpractice subsidies c m  compromise the ability of its leaders to 

represent its members' interests. 

The Califomia Medical Association is discreet about its financial resources. Jay 

Michael recognized that flexing its political and economic muscles might alienate 

others outside the association with different views. He therefore advocated 

exercising h~rnilit~. '~'  However, Franklin Glanz noted in May 1986 that the 

Califomia Medical Political Cornmittee (CALPAC), the political arm of the 

California Medical Association, which was formed in the early nineteen-seventies 

consistently ranked "among the nation's top 10 political action cornmittees 

representing profession and trade  association^.""^ In 1975, CALPAC contributed 

$246,700 to state legislative campaigns, and by 1998, its contribution to state 

political campaigns had risen to $1 The lobbying expenditures of the 

Amencan Medical Association ranked the highest of any professionai organization 

in the United States in 1998 a< $ 16,820,000.~'~ 

The Califomia Medical Association launched a challenge against the Federal 

Election Cornmittee that proceeded as far as the Supreme Court in 1981 to uy to 



increase the fùnds that it could contribute to CALPAC beyond the $5000 limit. The 

CMA argued that the $5000 limit restricted its ability to engage in free speech. 

Moreover, there was little danger that the lawmakers would be compted since the 

money was being given to a cornmittee instead of a single candidate. The medical 

association's arguments were rejected. Although the restriction remained in place, 

interest groups that have a lot of financial resources are still at a distinct advantage 

in California today, because there are few limits on campaign finance. Cal if ornians 

for Political ~ e f o r m ~ "  has noted that there are currently no contribution limits for 

most political races, no limits on candidate-to-candidate transfers of fuiids from one 

politicai carnpaign to another, no limits on when contributions can be received, and 

no spending Iimits on state-wide races. In addition, there is no public funding of 

candidatesa2 that would help even the odds For candidates that are not backed by 

affluent groups or individuals. Thus, the CMA is well endowed with financial 

resources that it c m  use to bolster physician autonomy, but so are many other 

groups that may counter its lobbying agenda. 

3. Size and Geographical Distribution of Croup Membenhip. 

An interest group's members are critical to its success because they raise 

monetary resources and volunteer their time and energy to advance its agenda. 

Physicians have consistently been one of society's more respected groups of 

professionals, because people are dependent on their medical skills during the most 

Milnerable moments in their lives. As Jay Michael explains in slightly exaggerated 

terms, "dl of the muscle that medicine has flows fiom a single source: the value the 

public places on the medical services they receive fiom doctor~.""~ If most 



physicians in a province or state belong to a single medical association, that medical 

association can make a stronger daim that its pronouncements should be recognized 

as representing the voice of medicine in that jurisdiction. 

The Ontario Medical Association has a smaller membership than the California 

Medical Association, but its organizational density is much greater. The OMA's 

membership has grown drarnatically over the years from 6,200 in 1960 to 8,900 in 

1970 to 15,000 in 1980"~ to 19,000 in 1990"' to 24,000 in 2000. Al1 Ontario 

physicians are currently required to pay membership fees to their medical 

association, although only about 90 percent are rnember~."~ However, membership 

fees were paid to the OMA on a voluntary basis until 1993 and then again from 

1995 to 1998. The OMA has a professional staff of 160. 

The California Medical Association is comprised of about 34,000 physicians~17 

or 40 percent of the physician population. The California Medical Association's 

growth rate has not been as dramatic as the Ontario Medical Association's since in 

1967, it already had 22,600 member~."~ The Ontario Medical Association's 

membership has almost tripted since t 970. whereas the California Medical 

Association's membership has not corne close to doubling. The proportion of 

Californian physicians involved in the California Medical Association has declined 

drarnatically since 1971, when its 25,000 members represented 63 percent of the 

physician population."9 In 1997, the California Medical Association had 

approximately 160 employees, the same number as the Ontario Medical 

Association, but John Lewin recentiy eliminated about 40 sta f f  positions to make it 

a leaner ~r~aniza t ion?~ CALPAC operates on a much larger scale than the OMKs 



local political action cornmittees, which exist to promote dialogue between doctors 

and memben of parliament or other local candidates."' in 1986,8,763 physicians 

joined CALPAC and 800 physicians acted as key contacts with legislators. In 

contrast, only about 100 physicians take part in the OMA's pmgram linking 

physicians with their elected representatives. 

4. Political Cohesiveness of  the Membenhip. 

Physicians in Ontario are much more politically cohesive than their counterparts 

in Califomia. Physicians of various political stripes work together to promote the 

goals of the organization. When the RAND formula is in place, the government 

oficially recognizes the OMA as the voice of Ontario doctors. The Ministry OC 

Health and senior legislative representatives undertake fee negotiations with a 

unified profession rather than employing a divide-and-conquer strategy of 

negotiating with each specialty separately. 

The California Medical Association endeavours to unite the various voices in 

medicine, but there is much stiffer cornpetition among California doctors and 

hospitals than there is in Ontario. Many doctors choose to forego affiliation with an 

association altogether, because they feel overburdened with the demands of 

maintaining their practices, or because they are disillusioned with the ability of 

organized medicine to lobby effectively. Others have joinzd groups that they think 

better represent their unique intetests such as the Amencan Association of 

Independent Physicians, the National lndependent Practice Association Coalition, 

specialty groups, unions and medical associations that are based on the ethnicity or 

sexual orientation of their members. 



II. G e n e n l  Policy Goals iad Potential Oppositioa/Support o f  Otber Croups 

5. Wbetber the Group's Lobbying Focus is Primarily Pefensive o r  Promotional. 

The institutions within which policy decisions take place influence the Iobbying 

focus of interest groups and their capacity to prornote or block legislation. Interest 

groups that have a defensive focus (e.g., medical associations) have a distinct 

advantage over those with a promotional focus (e.g., allied health professionals) 

because the state and the public recognize their dominance of the health policy 

arena. Medical associations represent a privileged group, since govenunents have 

traditionally granted doctors the right to self-regulate. Allied health professionals 

face the ongoing challenge of trying to increase the number of tasks that they are 

licensed to perform. 

Critics might dispute the leadership's daim that the Ontario Medical 

Association adequately defends doctors' interests. Dr. Karen McIntosh, a farnily 

practitioner, who is one of the founders of Physicians for Quality HeaIth Care of 

Ottawa-Carleton, suggested in 1995, d e r  reviewing the resuits of a survey, that 

OMA members generally felt the organization had abdicated its prirnary 

responsibility. She said, '.the sense now is that the OMA has become a mediator 

between the government and, like any good mediator, they . . . don't care what the 

answer is as long as everybody agrees."= On the other hand, OMA backers argue 

that its leaders have played an important role in increasing the attractiveness of the 

organization in the eyes of the public by encouraging its members to become 

involved with local health associations and district c o ~ n c i l s . ~  in the 1990s, the 



OMA boosted the image of doctors by setting up health policy comrnittees so that 

physicians could coltaborate with community groups on initiatives that addressed 

broad social fields and clinical t ~ ~ i c s . ~ ~  

lnterest groups are expected to have an easier time defending the status quo than 

promoting change. The latter requires mising broad-based support from outside the 

group. It is particularly difticult in the California political context to enact major 

reforms because so rnany legislators must be convinced of their value. Perhaps the 

most important goal of the California Medical Association is to prevent the repeal 

of the Medical Injury Compensation Reform Act. If that is the CMA's only 

accomplishment, it will have justified its existence. MICRA's $250,000 cap on 

compensation for non-economic damages to patients saves California physicians 

millions of dollars each year. The California Medical Association has been less 

successful at promoting new policies Iike universal health insurance, which may not 

be as important to most of its members as the cap on malpractice premiums. 

6. The Extent and Strength of Croup Opposition. 

Physicians as a group generally do not have a lot of enemies. In Ontario, 

doctors sometimes view government oficials and heaith econornists as their chief 

critics. These two groups at times portray physicians in a negative light in order to 

make way for a new, and in their view, better system. For instance, government 

oficials and health economists may favour more Medical Review Cornmittee audits 

ofpayment, in order to combat fraud, even if it means physicians wouId face more 

oversight, or they may contemplate a greater role for allied heaith professionais, 

even if physicians would lose their supervisory positions. Similarly, some of them 



have supported the Advocacy, Consent and Substitute Decision-making legislation, 

even though it may subvert the doctor's advocacy ro~e."~ 

Some doctors believe the media opposes their interests. They blame the 

media for reporting their gross, instead of their net, incomes, thereby giving the 

false impression that their salary is rnuch higher than it actually is when office 

overhead expenses are taken into c~nsideration."~ 

Group opposition to physicians is more extensive and organized in Califomia, 

making it harder for physicians to achieve their goaIs. The California Medical 

Association is engaged in perpetual squabbles and deai making with three industries 

that outspent their $1 million campaign contribution in 1998. The tobacco industry 

spent $30.4 million, the insurance industry spent $6.7 million, and the trial lawyers 

spent $5.5 million, as compared to the health care industries $4.9 million campaign 

donations, to buy access to political leaders in order to influence state legislation. 

The California Medical Association's relationship with the tobacco industry has 

been complex."' Although physicians and tobacco lobbyists would appear to be on 

opposite sides of the health fence, representatives of the tobacco industry have 

plotted to make allies of the CMA, which they have considered to be a key player in 

the war over to bacco tax rates."' The tobacco industry has consistently directed 

carnpaign contributions to Caiifornia to block the passage of strict tobacco control 

legislation, which they fear would be reproduced in other States. The California 

Medical Association has been at the forefiont of efforts to make the state's anti- 

smoking laws the toughest in the world. The CMA's chef lobbyist, Steve 

Thompson, praised the organization for being responsible for a 2-cent increase in 



tobacco tax enacted in 1993 to pay for breast cancer research. The CMA promoted 

a 17-cents-a-pack increase in 1995.~~ The CMA called for a ban on smoking in the 

workplace and public places, and, in Thompson's words, it was "almost solely 

responsible for the ban on the distribution of tobacco ~arn~les. '"~ 

The Califomia Medical Association has not been without its critics, who have 

been puzzled by the mixed signals that the organization sometimes sends about 

where its primary allegiance lies. They raise awkward questions like, "what 

contacts were going on with the CMA that led them to withdraw financial support 

for the [California tobacco tax] initiative afier it qualified for the ballot [in 

19871?"~~' Confidential memos show that A-K Associates Inc., a tobacco industry 

lobbyist, helped dissuade the CMA from directing $1 million to a tobacco tax 

initiative. Instead, the CMA decided to "tokenize" its support by making a $25,000 

pledge. However, Steve Thompson, who did not join the organization until 1992, 

argues that the CMA never made a firm cornmitment to give a million dollars. 

Others have speculated that the tobacco lobbyists "neutralized the CMA by 

sidestepping its elected leaders and by threatening to support 'anti-medicine 

 initiative^.""^ criticsU3 also ask: why did the CMA support the state's 

appointment of Kim Belshé as the director of the Department of Heaith Services? 

She had been "chief spokeswornan in Southern California for a public relations fm 

hired by the tobacco industry in the unsuccessfiil carnpaign to defeat Proposition 

99," the initiative that raised the tobacco tax by 25 cents in ~ 9 8 9 ~ ~  Why did the 

CMA support the diversion of $73 million a year from Proposition 99's tobacco 

control program to indigent health carePs 



The California chapter of the Amencan Heart Association and Arnericans for 

Nonsmokers Rights were incensed that the CMA seemed to be playing into the 

hands of the tobacco industry. They sponsored an advertisement in the Sacramento 

Bee on January 30, 1996 to nominate Governor Pete Wilson and the CMA's chief - 

lobbyist for induction into the tobacco industry "Hall of  ham me.'"^ Although 

drawing attention to the link between physician and tobacco interests was a low 

blow, after the negative publicity, the CMA seemed to change its strategy. The 

CMA indicated that it was no longer interested in pursuing legal action to divert 

Proposition 99 Eùnds. 

The California Medical Association's relationship with the triai lawyer 

association has been similarly characterized by behinds-the-scene politicking. The 

CMA has strongly opposed the trial lawyers' efforts to change the MICRA 

legislation. Physicians have charged that trial lawyers have been intent on raising 

the cap on pain-and-suffering awards in malpractice judgements in order to increase 

their own salaries. Physicians perceive that, if trial lawyers were successful in 

ovenurning the MICRA cap, individual practitioners would be saddled with higher 

malpractice insiirance premiums. and consurners, would find it more difficult to 

purchase fiordable heaith insurance. Doctors, in al1 modes of practice, have been 

united in their opposition to trial lawyers' attempts to change the MICRA 

legislation. 

In 1987, at Frank Fat's Restaurant in Sacramento, doctors, trial Iawyers and 

tobacco companies entered into a legendary agreement at State Senator BiH 

Lockyer's instigation that was to last until 1993. Lockyer outlined the tenns of the 



"nonaggression pact" on a cloth napkin. The various parties, who were represented 

at the table, agreed to cease their public squabbling over malpractice reform. In the 

Washington Monthlv, Paul Glastris described the gains that the interest groups 

reaped from the napkin deal: 

One provision raised the standard of proof an injured person must meet to 
obtain damages. Another granted virtual irnmunity to "inherently insafe" [sic] 
products, such as tobacco. The Califomia "compromise" gave something to 
everyone at the table. Manufacturers got protection from lawsuits. So did 
insurance cornpanies, which also won relief from threatened regulation of their 
industry. Doctors got a promise that they wouldn't lose lawsuit protections they 
already had. Tnd lawyers, long opposed to these "liabi lity reform" measures, 
won increases in the fees they can collect in malpractice cases. "Unfortunately 
the victims who will be harmed weren't in the room when the deal was cut," 
cornplaineci Hany Snyder, the regional director of the Consumers union."' 

Only the consumers were leR at a disadvantage by the deal. For a six-year period, 

they lost any hope of increasing the amount of compensation for pain and suffering 

that they could receive €rom malpractice lawsuits. 

Insurance cornpanies are a third group that the California Medical Association 

continually battles. The Califomia Medical Association has sought to defend 

doctors' interests from insurance cornpanies and health plans that break their 

contracts by reducing their fees, failing to compensate physicians on a timely basis 

and practicing medicine without assuming responsibility for treatment denials. The 

CMA has won the right to arbitrate fees on behalf of al1 physicians in select 

lawsuits. It offers to review physicians' contracts before they enter into binding 

agreements with managed care companies. The medical association aiso seeks to 

limit the administrative costs that health plans can pass on to consumers. 



7* Potential for tbe Croup to Pater loto Coalitioas. 

Physicians enter into coalitions to gain more resources for tuming their 

strategies into influence. They may need to rnodiQ some of their goals to work 

with other groups. Physicians' greater willingness to take part in coalitions today 

than three decades ago is indicative of their declining political strength. The 

Ontario Medical Association is less active in coalitions than the California Medical 

Association. In 1990, the OMA issued a joint staternent with the Ontario Teachers' 

Federation and the Ontario Public Sector Empioyees' Union, although it is rare for 

the OMA to enter into coalitions with other groups. The organizations attacked 

Liberal Premier David Peterson for failing to [ive up to his commitment to improve 

health care and social services, two weeks afier he announced that he was running 

for office again. The OMA was not willing to countenance another victory for 

Premier Peterson, since he began his t e m  in office by alienating them more 

profoundly over the extra-billing issue than any other govemment had ever done? 

As will be discussed in more detail in chapter 4, the Ontario govemment, under the 

leadership of David Peteaon, made it illegai for doctors to bill their patients in 

excess of the arnount covered by public health insurance, and, in the process, 

infuriated many doctors to the point that they were willing to strike. 

The Ontario Medical Association can bring significant influence to bear on the 

Canadian Medical Association because its members make up such a large 

proportion of that association. Dr. John O'Brien-Bell, former president of the 

Canadian Medical Association, recalled with displeasure that the OMA forced the 

Canadian Medical Association to dance to its tune by requiring the CMA to 



discontinue its battle over the Canada Health Act, after it spent about haif a million 

dollars to contest the legality of the Act. Tt seems the OMA was concerned that the 

CMA's Iawsuit over the Canada Health Act could interfere with the provincial 

medical association's attempts to improve relations with the NDP government. In 

Dr. O'Brien-Bell's opinion, 

The reason for the discontinuation was that the OMA had a new lawyer of NDP 
persuasion who found the challenge ' inappropriate.''39 

The Ontario Medical Association has cooperated in a variety of comrnittees 

with representatives from government and other interest groups, which involved 

building coalitions over a longer period of time. For example, the OMA had a 

permanent seat on the Joint Management Cornmittee with the Ministry of Health, as 

did the Professional Association of Internes and Residents of Ontario from f 99 1 

until the JMC's dissolution in 1993. The OMA also works on an ongoing basis 

with the Ontario Hospital Association and its Joint PoIicy and Planning 

~ommittee."~ 

The California Medical Association was one of the founding members of 

Californians Allied for Patient Protection (CAPP). The participation of women's 

groups and consumers' groups on CAPP is crucial for its success, because 

physicians can then portray the MICRA issue as a battle to protect consumers from 

higher premiums instead of an economic conflict that is exclusively between 

doctors and triai Iawyers. The California Medical Association ais0 participates in 

coalitions when it seeks to promote or block individual propositions and pieces of 

legislation. For exmple, the CMA participated in the Coalition for a Healthy 



California to prevent the passage of Proposition 188, the California Uniform 

Tobacco Control Act promoted by the tobacco industry in 1994. This initiative was 

aimed at replacing stringent tocal control of tobacco with lax statewide control. In 

1998, the CMA was a leader in the Next Generation Tobacco ~oalition?~' The 

CMA's cooperation with the cancer and lung associations, many educational 

institutions and anti-tobacco coalitions strengthened its daim that it wanted to see 

tough anti-smoking laws enforced in California. As stated earlier, the medical 

association needed to rebuild its credibility, which had been underrnined in 1995, 

when it had lined up against its traditional allies, the state chapters of the Amencan 

Lung Association, American Heart Association and American Cancer Society to 

support the use of fmds from Proposition 99 for indigent care rather than anti- 

tobacco education. 

III. State Political Climate and Public Perceptions of Croup Goals 

8. Timing of the Changing Political Agenda. 

The ability of the medical profession to advance its goals is partialIy dependent 

on whether they are compatible with the political agenda of the party in power. 

Theoretically, it would be more difficult for Ontario physicians to negotiate fee 

increases if the govemment ideologically favoured decreasing the province's budget 

for health expenditures, although this has not always held true in practice. The 

OMA found that it was easier to negotiate union status with the New Democmtic 

Party than with the Liberal Party that preceded it. It is not surprising that the NDP, 



given its socialist Leanings, was willing to extend the RAND status to the OMA and 

allow it to negotiate as the unified voice of medicine. 

in California, the ability of the CMA to influence legislation can depend on the 

predisposition of the governor towards resolving managed care issues. Govemor 

Wilson decided that it was too dangerous a minefield to step into. When he set up 

the Richter Task Force to study health care in California, he made it clear that he 

would allow no managed care legislation to pass until the Task Force's 

recommendations were submitted. Wilson slowed the pace of managed care reform 

by approxirnately two years242 by threatening to veto al1 managed care legislation, 

proposed by the California Medical Association or any other organization, 

regardless of its content. 

9. Partisan and ldeological Make-up of the Executive and Legislature. 

Ontario has had a history of one-party dominance. Pnor to 1985, when the 

Liberals under David Peterson swept to power, the Progressive Conservatives ruled 

Ontario for 43 years. The New Democratic Party under the leadership of Bob Rae 

took power in 1990 until the Conservative Party, with Mike Harris as leader, 

replaced it in 1995. The OMA has sought, with varying degrees of success, to 

establish a good working relationship with government, regardless of the party in 

power. The low points in the OMA's relations with govenunent came in 1986, 

when David Peterson was impervious to its demands to continue extra-billing, in 

1993. when Bob Rae instituted the Social Contract, and in 1996, when Mike Harris 

introduced the Restructuring and Savings Act. 



In 1986, the OMA staged a strike to protest the fact that the Peterson 

govemment was revoking physicians' right to extra-bill their patients. Though few 

Ontario physicians actually billed their patients in addition to submitting daims to 

OHIP, they placed a high symbolic value on retaining that fieedorn. It was not untit 

1990 that the OMA began to make peace overtures to the govenunent. Bob Rae 

spoke with the OMA before he became premier and made promises to ailow it to 

invoke the RAND formula and be recognized as the official voice of medicine in 

Ontario. The leadership moved quickly to hold Premier Rae to his promises. niey 

persuaded the Canadian Medical Association to withdraw its legal challenge to the 

Canada Health Act in order to increase the New Democratic Party's goodwill. The 

OMA used the law firm as its representative that had previously employed Rae. 

Premier Rae appeared to be as good as his word. In 199 1, a Framework Agreement 

was reached that assured "fair treatment of doctors through a process of negotiation, 

mediation and binding arbitration" for the next six years.'43 Within two years, the 

government violated the contract by instituting Bill 48, which gave it the right to 

unilaterally set fees for physicians. 

Premier Mike Harris's govemment passed legislation that was just as 

threatening to physician autonomy as Bill 48. in January 1996, he introduced the 

Savings and Restmcturing Act (Bill 26) that allowed the Minister of Health to 

"reduce or terminate fhding to a hospital; direct hospitais to close, provide 

specified services or amalgamate; or rnake any other direction, if the Minister 

considers it in the public interest to do S O . " ~ ~  Under the Iegislation, hospitals could 

cancel contracts widi any physician or medical staf'f with impunity and the OMA 



lost the privilege of representing the profession as a whole in negotiations with 

govemment, 

in 1997, the Harris govemment consented to once again accept the OMA as the 

negotiating partner for the profession and the OMA reinvoked the RAND formula. 

Although the OMA no longer has the statu that it had when Bob Rae first became 

premier, the Harris government still recognizes it as an important bargaining 

partrier. The OMA has a large operating budget, enonnous expertise in the heaith 

field and members who can stage embargoes on taking new patients if the 

govemment does not honour its contracts. 

In Califomia, partisan politics are more volatile than in Ontario and political 

parties are weak even by Amencan standards, making it dificult to pass legislation. 

The state govemment has been politically divided for 22 of the last 30 years. The 

Democrats held power fiom 1958 to 1966 under the leadership of Governor Pat 

Brown. His son, Jeny Brown, also a Democrat, was governor between 1975 and 

1983. Democrat Gray Davis became govemor in 1999. The Republicans were in 

power in the intervening years under Governors Reagan (1 967-75), Deukmejian 

(1983-9 1) and Wilson (1 99 1-99). The California Medical Association has shared 

its contributions fairly evenly between Republican and Democratic candidates in 

elections, favouring Democratic incumbents in the primary election and Republican 

incumbents in the general election? The CMATs practice of giving almost equai 

support to the two parties is different €rom the Amencan Medical Association's 

practice of directing about 30 percent of its carnpaign contributions to Democrats 

and 70 percent to Republicans. Traditionally, the California MedicaI Association 



has counted on the Republicans to protect MICRA, and the Democrats to take a 

larger role in expanding health insurance. Steve Thompson has comrnented that 

since the Caiifornia Medical Association is bipartisan, change in the partisan 

control of the state Assembly does not affect it very rn~ch . '~~  

Partisan politics in California have had the unintended effect of contributing to 

the decline in physician autonomy. Ronald Reagan rallied the public against a 

larger role for the state in the financing of health insurance. Using money fiom the 

American Medical Association, he recorded an album entitled "Ronald Reagan 

Speaks Out Against Socialized ~edicine.'"~' His promotion of competition in the 

health marketplace leA the rnedical profession less able to defend its autonomy 

against business interests than it would have been had the governent played a 

larger roIe. The Fact that Ronald Reagan won the elsctoral race against Pat Brown 

in 1966 meant that those in favour of expanding medical aid to the poor lost an 

important spokesman. One of Pat Brown's persona1 goals had been to raise h d s  

for the mental health programs.248 He had given his strong support to setting up the 

f in t  state Medicare program in the United States. Matthew Dallek argues that the 

1966 election marked the decline of liberalism in California and the rise of the right 

in the decade that followed. According to his thesis, Reagan's decision to use the 

Berkeley and Watts riots to turn middle-aged white voters towards law and order 

issues and against Brown's more progressive social agenda reverberated through 

the years."g 

Once in office, Reagan proceeded to try to bring Medi-Cd recipients into health 

maintenance organizations, but his efforts were partially unsuccessfùl and marked 



by scandds and mismanagement? During the tenue of Democrat Edmund O. 

(Jerry) Brown, Jr., major Medi-Cal refonns took place (A.B. 799, A.B. 3480 and 

S.B. 2012).~" In the early 1980s, the state adopted a system of selective 

contracting, whereby the Medi-Cal program *m authorized to contract with private 

insurers. These, in tum, could negotiate discounts with physicians and hospitals for 

the delivery of services. The Medi-Cal reform legislation, which was aimed at 

cutting health care costs, had the intended effect of forcing physicians and hospitals 

to reduce their rates by increasing the level of competition in the marketplace. 

The reforms that govemors have supported since then have been on a much 

more incremental basis. Pete Wilson was intent on avoiding managed care refonn 

because the political stakes were too high. It was not until Gray Davis became 

governor that significant change became a reai possibility. Davis outlined a plan of 

HM0 reform legislation that he would be willing to accept. Legislators and 

advocates in both parties embraced it.15' The chief elements of the plan were that 

patients' rights would be increased in the area of extemal reviews. Patients could 

sue their health plans for certain punitive damages and a new state department 

would be set up to oversee health plans.z53 The refonns, which were intended to be 

moderate and centrist, will help to address some of the concerns of patients and 

doctors. Thus, the govemor's willingness to ailow reforms to take place and the 

Ievel of bipartisan support in the Assembly and Senate can heip to determine 

whether any real progress will be made in passing legisfation. 



9. Public Pemptions o f  Issues and Croups. 

Interest groups are likely to influence govemment if they can show that they 

have the wide support of the public. One reason that the Ontario Medical 

Association's strike was unsuccessful in 1986 was that the public was not clearly on 

side. People feared that physicians were sacrificing patients' interests in favour of 

their own economic interests. Ontario doctoa are more likely to win public support 

when they portray themselves as the victims of govemment bullying, a tactic which 

they ofien use, than when they focus on increasing their fees. Critics have 

suggested that the Ontario Medical Association does not reach out enough to the 

public unless it is in confiontation with the government. 

The Califomia Medical Association has been sensitive to the need to portray its 

defence of the MICRA cap as a public protection issue. Similarly, the CMA has 

been careful to frarne its demands for improved regulation of the managed care 

industry as a cal1 for better health care access for consurners. However, the medical 

association left itself open to criticism fiom anti-tobacco groups when it lined up 

with the tobacco industry to lobby for Proposition 99 funds to be used for indigent 

care rather than anti-tobacco education. Critics sometimes portray the CMA as a 

moneyed interest that tries to buy votes because it makes large carnpaign 

contributions to politicians. 

The California Medical Association, like the OMA, tries to influence public 

opinion by issuing press releases and radio news tapes, encouraging physician- 

leaders to make public presentationsB4 and maintainhg a website. Unfomuiately, 

data fiom public opinion polls are not readily availabk that would show more 



definitively the level of public support for the medical profession in Ontario and 

California. 

IV. Long-tenn Group Relatioos with Public O ~ c i a l s  

10. Necessity o f  Croup Services and Resounes to Public O#'icials. 

Doctors provide medical services that are absolutely vital to legislators and their 

constituents. Since they are front-line workers in the health system, their cornplaints 

and threats to withhold services can seriously undermine the credibility of the party 

in power. The Ministry of Health has benefited from the Ontario Medical 

Association's participation on joint cornmittees such as the Joint Committee on 

Physician Compensation (1 973-89), the Joint Management Committee (1 99 1-95) 

and the Physician Services Committee (1997 to the present). They provide a forum 

for the OMA and government representatives to discuss proposed changes in the fee 

schedule that is constructive rather than adversarial. The govemment boosts its 

public image when it bargains in good faith, instead of imposing unilateral 

decisions. Organized medicine is then less likely to daim that it is being unjustly 

treated. 

Ontario's highly disciplined and cohesive political parties are not nearly as 

dependent on interest groups for carnpaign contributions as are parties in Caiifomia 

for a variety of reasons. Ontario's carnpaigns are much less costly and the 

governrnent subsidizes them through tau credits. In California, politicians are 

vimtaily captive to speciai interests because they depend on them for their 

campaig. contributions. The 1998 political campaigns in Caiifornîa cost an 



estimated $500 million, with roughly half the money being spent on initiatives. The 

remainder was spent on the governor's race and various other campaigns 

throughout the state."' Most candidates needed the backing of special interests 

before they could think of launching their carnpaigns. Special interest money 

compensates legislators for their relatively low salaries. Lobbyists can help resolve 

disputes between legislzitoa and help them sift through the vast quantities of 

idormation that they are expected to understand. Assembly members need to hear 

informed opinions because they must deal with about 4,000 bills a year. Of those, 

the California Medical Association might closeiy follow about 800 and take a 

position on 300. '~~ 

One of the reasons that campaign laws are lax is that the courts struck down 

Proposition 208 in 1998, which had been designed to "severely restrict 

contributions and fundraising activi ties in al1 Califomia  race^.'"^' As Ron Unz 

observes, Califomia is "one of the few States that places no restrictions on the size 

or source of contributions and huge cash payments from doubtful interests have 

becorne the Like Ontario, Califomia has strong public disclosure laws so 

lobbyists' contributions to politicians are public knowledge. 

The extent to which money buys access to politicians in California is much 

greater than in most other jurisdictions in North America. Most donon know that 

their fuianciai interests depend on the actions of the govemor and ~e~islature.~" 

Donors are willing to make generous campaign contributions in the hopes that 

legislators will protect their hancial interests. California politicians are dependent 

on individuals, corporations and politicai action cornmittees to fiind the costly 



initiative process, which does not exist in most other states. Therefore, they are 

likely to pay close attention to the source of their campaign t'unds. Clive Thomas 

and Ronald Hrebenar have categorized California as one of the states where interest 

groups have aiternated between being "dominant" and bbcomplementary" over the 

last fifteen years. These authors use the term "dominant" to refer to states where 

"groups as a whole are the overwhelming and consistent influence on policy 

making." They use the term "complcmentary" to refer to states where groups 'rend 

to work in conjunction with or are constrained by other aspects of the political 

~ ~ s t e r n . " ~ ~  

1 1. Relations Between Lobbyist and Policy Makers. 

Relations between the Ontario Medical Association's lobbyists and the 

government are occasionally confrontational but are usually conciliatory. The 

lobbyist's personal image and connections do not rnatter as much in Ontario as they 

do in Califomia, where legislative candidates are more dependent on interest group 

money to t'und their campaigns. Since legislators are not as restricted by strict party 

discipline, there is a strong incentive for lobbyists to try to develop close 

relationships with them in the hopes that legislators wilt accept their advice 

regarding the content of the bills. Hap Hasard, Jay Michael, S teve Thompson, and 

John Lewin, to name just four, have worked diligently to raise the profile of the 

Califomia Medical Association in the state legislahue and in Washington. 

Thus, the infiuence of physicians is a dynamic and multi-faceted concept. All of 

the twelve factors that Thomas and Hrebenar identifj rnatter, but it is important to 



distinguish which factors are most important for explaining physicians' success in realizing 

their desired goals by using a theoretical fiamework. The framework that will be used in 

this thesis draws upon two streams of literature: historical institutionalism and policy 

networks. 

THEoRETlckC F W E W O R K  

Historical institutiondists reject the behaviouralist assumption that the observable 

behaviour of political actors accounts for politics.26' Behaviouralists tend to refer to the 

groups' interna1 resources as the most important causal factor for explaining their 

policymaking influence. For example, resource mobilization theorists conceive "of social 

movements as collective and rationa1 decision-rnakers that mobilize their followers and 

promote their causes with the best available strategies given limited cognitive and material 

r e sou rce~ . "~~~  Although most resource mobilizationists focus on the importance of intemal 

variables of movement mobilization, some theorists, like Sidney Tarrow and Herbert 

Kitschelt, are sensitive to the ways in which ''the strategic choices and societal impacts of 

movernents [relate] to specific properties of the extemal political opportunity structures that 

movernents face." 

The institutionalist literature suggests that the behaviour of groups should be 

understood in the context of institutions. By institutions, they mean the niles that structure 

individuai and group behaviour." institutions affect the capacities of governments to 

make policy changes. in some institutional contexts, it is relatively easy for the government 

to introduce comprehensive reform, but in other contexts, incrementai refonn is much more 

likely. institutions influence not just who is involved in the policy networks and their 



resources, but also their incentives to organize and the type of coalitions that are likely to 

r e s ~ l t . ~ ~  Rather than trying to dissect the factors that cause events in a simple fashion, 

historicai institutionalists trace political decisions to a highly complex combination of 

factors that "include both systematic features of political regimes and 'accidents of the 

~9,263 struggle for power. Institutions "constrain policy and create policy opportunities," but 

they do not actuat ly cause out corne^.'^^ Institutionalists do not necessaril y cornpletely 

overlook the importance of the interna1 variables of movement mobilization. For example, 

Professors Coleman and Skogstad draw attention to the ways in which policy networks 

influence policy outcornes. The variables that they use to distinguish between policy 

networks include state autonorny and coordinating capacity, meaning the ability of the state 

to concentrate its resources and expertise in making decisions, and the organizational 

development of sectoral interests, based on their logic of rnembenhip and logic of 

infl~ence.'~' 

This thesis uses an institutionaiist and policy network framework because they 

combine structural and agency explanations €or change.268 A historical institutionalist 

approach to comparative politics emphasizes the importance of prior choices for future 

de ci si on^.*^^ When the approach is used comparatively, it is useful for emphasizing the 

stable elements of the oppominities that the states provide for interest group intlwn~e?'~ 

although it cm also be used to show how structure and agency interconnect."' A policy 

oetwork approach shows how various constellations of actoa can lead to different political 

outcornes. When a network analysis is applied at only one point in time, it emphasizes the 

stable patterns of linkages between interest groups and government, but has difficulty 

explaining changes in the networks.'" However, when a network analysis is applied at 



different points in tirne, as it will be in this thesis, it can put "the politics back into policy- 

making," because it explores the dynamics of the contest that takes place between members 

of policy comunities as interest groups and state actoa pursue specific ends. Marian 

Dohler has given a succinct justification for uniting institutional and network approaches. 

The strength of institutionalists [is] to elucidate the political impact of institutions, 
while they ofien lack an integrated perspective which allows one to grasp the single 
components of an institutional arrangement as interrelated and not as a more or less 
arbitrary set of institutions. Network analysts, on the other hand, have been strong 
in the detailed description of interaction systems but often are not able to link 
mappings of relations to underlying institutional ~rameworks.~'~ 

There are various challenges involved in adopting a histoncal institutionalist 

approach.274 It is difficult to show precisely how the institutional constraints and 

opportunities of the polity alter the patterns of relations between the actors at the mes0 

l e~e1 .~ '~  Fritz Scharpf has developed a mode1 to explain how institutional arrangements 

affect policy choices. He suggests that policies are shaped by the "interaction effects 

between institutionalized boundary and decision rules on the one hand, and 'decision 

styles' on the other hand." The latter are "defined as cognitive and normative patterns that 

characterize the way in which interests are defined and issues fiamed and resolved under 

the applicable  les.""^ 

Historical institutionalists tend to emphasize the ways in which institutions are 

responsible for reinforcing ideas, rather than exploring an independent role for ideas in 

policy formation and implementation. Canadians are not considered inherently more 

favourably disposed towards public health insurance and Amencans more disposed 

towards market-based health care. hstead, Canadians and Amencans have become 



conditioned to their national health care systems, which have evolved diflerentiy as a result 

of different institutional and political dynamics. For example, Antonia Maioni States, 

The comparative historical analysis seems to show that political culture does not 
hold sufficient explanatory power in accounting for differences in the cievelopment 
of national health insurance in Canada and the United States. Rather, it seems to 
support the idea that political culture is 'embedded' in institutional phenomena, and 
like institutions, changes over tirne."' 

Cntics charge that many historical institutionalists do not give enough credit to 

ideas for the roles that they play in policymaking,278 whether they take the form of the 

mderlying assumptions of the elite and public or their current preferences and policy 

prescriptions.279 The temptation is to restrict 'cpolitical culture" to mean public opinion 

because that is the aspect that cm be most easily quantified through polling data. It is 

diEcult to make definitive judgements about the differences between the level of public 

support for universal health insurance in Ontario and California at particular points in time 

because the questions that were posed to the respondents were not directly comparable and 

were driven by the political agendas of the elites who asked them. JO hn Campbell 

emphasizes that there are a nnumber of different types of ideas, which have different effects 

on policyrnaking. i will allude to his framework in chapter 6 in order to elucidate the role 

of ideas as an independent variable, albeit a less important one than institutions and policy 

networks, for explaining the policymaking influence of the medical profession in Ontario 

and California. Campbell refers to the underly ing elite assumptions as "paradigms," the 

underlying assumptions of the public as "public sentiments," the surface elite policy 

prescriptions as "programs" and '?he normative concepts that elites use to legitimise these 

programs to the public" as "frames." A future research study of the heaith sector could 



explore in more detail the ways in which ideas are influential insofar as actors can deploy 

thern strategically in the public policy process. 

While there is widely shared agreement in the literature that '5nstitutions matter," 

what constitutes *'institutionsw is fiequently debated.'" Historical institutiondists from the 

political science tradition may say that they subscribe to a broad definition of "institutions" 

that includes social and economic institutions, formal and informa1 ones; nevertheless their 

case studies tend to give primacy to formal political institutions?" In conjunction with 

interests and ideas, institutions are expected to explain collective behaviour and policy 

outcomes. It can be difficult to formutate general hypotheses fiom the comparative case 

studies that are used to establish the links.282 Grant Jordan concludes his critique of "new" 

institutionalism with the opinion that 'rhe argument is too ambiguous and preliminary for 

ready ernpirical application.'"" Hence, in his view, "policy community realism" holds 

greater promise. However, as was shown above, institutionalist and policy network 

approaches are not mutually exclusive. An institutionalist approach can be used to show 

the conditions, when, where and how networks fom and change and the policy network 

approach can specib the nature of the relations between state and societal groups at 

particular points in time. 

The elements of historical institutionalist and policy network methodology are 

largely compatible. A historical institutionalist methodology is based on case study. it 

traces current situations to histoncal processes and understands actor behaviour in the 

context of institutional structures. Tt intertwines a narrative retelling of historicd 

developments with an analytical interpretation of factors leading to outcomes? Paul 

Pierson's efforts to disaggregate the concept of institutions will serve as a useM mode1 



when exploring their effect on the policymaking influence of the medical profession in 

Ontario and Califoha. He has attempted to design propositions about how histoncal 

institutionaiism can be applied?'' He suggests that policies and institutions affect politics 

by providing material and psychological resources and incentives. These rnay spw interest 

groups to action by giving them access to decision makers at important points in their 

development. They rnay Fuel the counter mobilization of interest groups. They may affect 

the administrative capacities of govemment. Or they rnay encourage the public to act in 

ways that "lock in a particular path of development." Pierson notes that past policies Vary 

in terms of their visibility to the public and their traceability to government elites. He 

explores the role of particular sets of institutions, like federalism, on the development of 

Canadian and Arnerican social policy. He finds that they "influence the policy preferences, 

strategies, and influence of social actoa; they create important new institutional actors; and 

they generate predictable policymaking dilemmas associated with shared 

de~isionmakin~.""~ 

In health policy, the incentives for group formation are high because governments 

have been willing to grant self-regulating status to physicians and some ailied health 

providers. Since health care is integral to the public's day-to-day lives, it is visible and its 

policy effects are highly traceable to government elites. The lock-in effects of heaith policy 

are lower in ~ n t a r i o ~ ~ '  because the political structures and policy processes provide more 

opportunities for the federal and provincial governments to engage in coherent planned 

policy formulation, without interference fiom interest groups and politicai action 

cornmittees than is the case in ~alifomia.'~' Hence, Premier Mike Harris has been able to 

challenge the collectivist tradition in Ontario and engage in restmcturing of heaith services 



without being deterred by left-wing opposition and protest, such as the "Days of Action" 

marches in the early days of his govemrnent's mandate. 

In California, it is dificult for the government to accomplish major changes 

because the state's autonomy and coordinating capacity are weak. It is easier for the 

medical profession to block changes in health policy than in Ontario. Even though some 

presidents and governors have expressed strong support for universal health insurance, they 

have not been able to enact it. The political system is so fiagmented that a broad coalition, 

including members of opposing political parties and special interests, would have to 

support legislated health reform before it could be introduced. Since a broad enough 

coalition does not exist, proposals for the universal public financing of health care keep 

arising and being rejected at the federal and state Ievel. 

In this thesis. Pierson's historical institutional propositions will be examined in 

conjunction with the policy network approach, which involves determining the type of 

relationship that has evolved between interests and institutions and then showing how the 

patterns of influence affect the policy out~ornes.'~~ The concept of networks is more 

developed as a tool for comparative research than is historical institutiondism. There are 

essentially two streams in the network literature.''' As Frans Van Waarden notes. the 

political science literature uses a metaphoricai conception of networks, in contrast to 

'~sociometric network analysis" in the organizational literature, which relies more heavily 

on quantitative anaIysis.29' This thesis draws pnmarily on William Coleman and Grace 

Skogstad's conception of policy netw~rks. '~ They defme policy networks as "the 

properties that characterîze the relationships among the particular set of actors that fomi 

around an issue of importance to the policy c o m r n ~ n i t ~ . ' ~ ~ ~  



A concertation network has developed in the heaith sector in Ontario, where the 

state's decisionmaking power is concentrated in the Cabinet and the Ministry of Health and 

Long Term Care, and relations between the medical profession and state are relatively 

stable.294 William Coleman and Grace Skogstad state that a concertation network exists 

when 

a single association represents a sector and participates with a corresponding state 
agency in the formulation and implementation of policy. The state agency has 
considerable capacity in its own right, being autonomous and able to concentrate 
power for coordinated decision-making. Sectoral interests match the state's 
strength by drawing on an inclusive, hierarchical associational system capable of 
engaging in longer terni policy deliberations while rnaintaining member support."' 

In the Califomia health sector, a pluralist policy n e ~ o r k  has developed. Coleman and 

Skogstad also provide a description of pluralist networks: 

[They] tend to arise in sectoa where state authority is fragmented and the organized 
interests are at a low level of organizational development. This combination of 
dispersed state authority and a weak associational system unable to coordinate the 
multiple, nanow, specidized groups competing with one another, gives rise to a 
mode of group-state relations where groups approach the state independently, often 
competing for the ear of the s~ate. '~~ 

The policy network in the California health sector has become more open in the three 

decades, as more participants struggle to influence the decisionmaking process. 

The theoretical framework has been used to generate hypotheses, which will be 

examined in each chapter in order to answer the research question: 

Why have physicians retained more policymaking influence under the public heaith 
insurance mode1 of Ontario than under the managed care approach of California? 

1 accept the contention that the institutional apparatus within which physicians are 

regulated and early policy choices account for the presence of a universal publicly financed 

health system in Ontario. As Antonia Maioni has shown, it was the nature of the Canadian 

federal and parliamentary institutions that faciIitated the establishment of a mas-based 



social party (CCF-NDP) and enabled it to play an important role in the introduction of a 

national health program. The federal govemment used its spending power to put pressure 

on the provinces to subscribe to the national plan. In the late 1960s, the provinces would 

have lost fiinding from the federal government had they refused to establish a system that 

met its specifications. With the enactment of the Canada Health Act in 1984, the federal 

government's principles for adrninistering the health insurance programs becarne even 

more narrowly defined. While the provinces are theoretically autonomous enough that they 

could forego federal monies and allow extra-billing or user fees for medically necessary 

services, there has been continuous pressure on the first ministers to avoid penalties for 

failing to meet the national standards for health care. 

In Ontario, a 'robust" stateZ9' that supports publicly financed health insurance has 

bolstered physicians' autonomy (corporatc, clinical, most aspects of economic, and 

organizational). However, Ontario physicians have not gained as hi& a level of 

reimbursement as California physicians. It has been relatively easy for the provincial 

govemment to limit their fee increases since physicians negotiate with a single payer in the 

context of a global budget. Nevertheless, the Ontario Medical Association has been able to 

play an important role in policymaking and implementation because the state has provided 

organized medicine with access to key policy makers and encouraged the development of a 

concertation network. The medical profession has been able to preserve much of its 

autonomy in Ontario because it has employed a great deal of calculus in its relationship 

with the state. At times, the profession has been willing to make concessions in one area of 

autonomy in order to improve its overall bargaining position."8 



in Califomia, a fkagrnented state has indirectly weakened physician autonomy and 

policymaking influence. The Amencan Constitution was designed to limit the role of the 

government in the lives of individuals. Such devices as the separation of powers and 

federdism have made it dificult to establish a system of publicly h d e d  health care. They 

provide many points, in the national and state institutions, for opponents of a compulsory 

system of universal heaith care to pressure government decisionrnakers to veto single payer 

proposais. The fragmented state has contributed to the development of a pluralist policy 

network in the health sector. Medical doctors held sway over most of health care at the 

time that Medicare and Medi-Cal was adopted, but the system has gradually been 

reconfigured so that insurers are now the dominant force. 

The existence of a plwalist network and the enactment of various policy decisions 

at the federal and state level have undermined most aspects of physicians' autonorny. 

Caiifomia physicians continue to have a higher level of reimbursement than their Ontario 

counterparts. However, the difference is becoming narrower as managed care 

organizations and government administrators set stricter limits on physician expenditures. 

The ability of Califomia physicians to maintain their dominance of the health system and 

their clinical autonomy in the treatment of patients has been undermined by the growth of 

capitation (partially as a result of the HM0 legislation of 1973) and the dominance of a 

small nurnber of big managed care institutions in the marketplace. Antitrust laws have 

prevented doctors fiom negotiating for contracts with managed care organizations on a 

level playing field. The Medi-Cal reforrns of 1 982 that introduced selective contracting 

have encouraged fierce cornpetition among hospitais and doctors in the private ~ector."~ 

They have made it easier for purchasers to 'bcaiI the shots" since the Medi-Cal "czar" can 



confine their contracts to providers that offer their services at discounted rates. Thus, early 

decisions that reconfigured the politicd environment do much to account for providers' 

declining policymaking influence as compared to payers t ~ d a ~ . ~ ' '  

INFORMATION GATHERCNG 

I collected data from a variety of sources in order to trace the changes in the 

influence of the medical profession in Ontario and California. These included university 

libraries in Toronto, Berkeley, Los Angeles, Sacramento and San Francisco, provincial and 

federal archives, and medical association coltections and websites. 1 depended on a 

document analysis technique supplemented by focused interviews, because 1 judged the 

historical issues to be too complex to be effectively studied through survey research, and 

too confidential to be studied by participant observation. 1 was not able to sit in on the 

general council meetings of the Ontario Medical Association because they are usually held 

in carnera, much to the chagrin of the media."' My request to snadow a medical 

association president for a day in California was denied because he was dealing with 

financial issues to which only a select few within the organization were privy. Parts of the 

medical association websites are now closed to the general public, although these were 

more accessible to non-members at the Ume that I began my research. 

I attended public presentations by leaders of the Ontario Medical Association (Dr. 

Gerry Rowland, President and Chris Pattenden, CEO) and the Ontario Ministry of Health 

(Assistant Deputy Minister of Heaith John Oliver) organized by the Oakville Canadian 

Club. The Centre for Health Economics and Policy Analysis hosted a conference on the 

shifting involvements of the private and public sectors in Canadian heaith care in 1998 that 



proved useful for my research purposes because 1 heard a broad range of stakeholders 

engaging in health policy-related discussion. The University of Toronto Joint Centre for 

Bioethics explored the problem of health care error in a conference held in January 2000. 

Merck Frosst made it possible for me to attend the Pulse '99 symposium that featured Dr. 

A. Gray Ellrodt of Cedars-Sinai Health System and visiting professor of medicine at UCLA 

School of Medicine. He discussed the value of using evidence-based decision making to 

prioritise, manage and evaluate health care prograrns. C. Michael Mitcheli, a lawyer at 

Sack Goldblatt Mitchell, provided useful observations on the Apri12000 OMA-government 

agreement in his presentation at the first annual health law day (October 27,2000), which 

was CO-sponsored by the Faculty of Law and the Centre for Innovation, Law and Policy at 

the University of Toronto. 

In order to understand the context in which health care decisions were made in the 

1960s, 1 reviewed the medical association papers and journals and read the interviews that 

were conducted by trained historians with Howard Hassard, legal counsel for the Califomia 

Medical Association for forty years, and Dr. Roberta Fenlon, the president of the Califomia 

Medical Association in 1970-71. 1 held confidential elite interviews with leading doctors, 

nurses, academics. lobbyists for medical and hospital associations and a public 

representative of a regulatory college who will not be identified, as promised. One of the 

lobbyists and one of the hospital administrators had extensive government experience. 

Aithough 1 prepared a set of standard questions prior to conducting my interviews, 1 

tailored the questions to garner the information that I believed the person being intenriewed 

would be willing and able to share. As is inevitably the case, some interviewees were more 

knowledgeable and candid than others. The interviews that were the most useful to me 



were the ones that were set up by people that the interviewees knew and tnisted as insiders. 

Three interviewees (an Ontario hospital administrator, a California lobbyist and a 

California county medical association president) consented to be interviewed twice. 1 used 

the interviews to help me piece together the story and gain a better understanding of the 

changes in the medical associations' goals and behaviour over tirne. 

The American Association of Physicians of Indian Origin (AAPI) allowed me to 

attend their annual conference in Anaheim, California, in June 1999. 1 had the opportunity 

to listen to speeches by leaders of AAPI (President Kalpalatha Guntupalli and Dr. Mahesh 

Gupta), the California Medicai Association (Dr. Marie Kuffner, President-Elect) and the 

American Medical Association (Dr. William Plested III, President-Elect). 1 also 

participated in an interactive forum with medical malpractice attorneys (John Bower and 

Ashish Desai) at the AAPI Conference. A University of Toronto School of Graduate 

Studies Travel Grant partially funded rny field study in California on my fourth visit to that 

state during the course of my doctoral program. 

I organized my research material by country (United States or Canada), level of 

jurisdiction (federal or sub-national) and aspect of autonomy, 1 then assembled lists of 

significant dates, relating to physician recniitrnent and training, quality assurance, 

malpractice and discipline, allied health professionals, unions, and the organization and 

allocation of health care resources, to help keep track of the order in which events took 

place. At each step of the way, from the thesis proposal to the final draft, 1 received 

significant input from the professors on my cornmittee as well as other professors whom I 

contacted. 



This chapter has reviewed the literature on pro fessionalization and policyrnaking 

influence, described the evolution of the publicly funded mode1 in Ontario and the 

managed care mode1 in California, identified the major factors that affect the influence of 

interest groups, and provided a theoretical h e w o r k .  The next four chapters will examine 

the relative success of the two medical associations in terms of realizing their goals of 

corporate autonomy (chapter 2), clinical autonomy (chapter 3), economic autonomy 

(chapter 4), and organizational autonomy and dominance (chapter 5). Each chapter will 

follow the sarne format. It will 1 ) de fine the type of autonomy under consideration; 2) 

discuss what medicd associations are seeking with respect to autonomy; 3) describe the 

situation in each jurisdiction as measured against the definition of autonomy and the goals 

of doctors; and 4) assess the overall degree of success of the medical associations in 

realizing their desired goals. The cross-jurisdictional differences and outcomes will be 

explained using elements of historical institutionalism and policy network theory. The 

final chapter will draw conclusions about the usefulness of these approaches for explaining 

the policymaking influence of the medical associations in the two cases. It will reflect on 

the implications of my analysis for the two cases and will make suggestions for m e r  

research. 



Ontario Medical Association, Brief Submitted to the Royal Commission on Health 
Services bv the Ontario Medical Association, May t 962. The Ontario Medical Association 
stated that it was afraid of plans with government financing because 1) "political 
expediency dictates the allocation of money"; 2) "costs rise way beyond estimates and the 
easiest way to control costs is to limit facilities and services"; 3) "the loss of individual 
patient responsibility for his [sic] own care is a factor in increased costs." The Califomia 
Medical Association expected that there would be similar problems with socialized 
medicine: "1) hadequate Physician Remunention; 2) Decline of Professional Status and 
Subsequent Authority of Physicians; 3) Dominance of Political Decisions in Allotting 
Funds; 4) Bureaucracy of Federal Control; and 5) [From] The Patients' Perspective: 
Impersonality of Care." Tt regretted that with the passage of Medicare legislation "the 
physician's ego has suffered fiom what might be interpreted as diminution of status and 
transfer of functional role to that of a government Functionary or worse, a clerk. The 
physician, in the most extreme cases of federal control, is no longer even the master in the 
practice of his [sic.] own skills." "Professional Problems in Federalized Health Care 
Abroad," A Report of the Bureau of Research and Planning, Califomia Medical 
Association, California Medicine, Vol. 104, No.& February 1966, pp. 146-1 52. More 
recently, organized medicine in Canada has explicitly embraced two-tier medicine on 
occasion, as was the case in Halifax in 1996 when the Canadian Medical Association 
passed a resolution endorsing private alternatives to pub1 icly financed health care. See 
Peter Holle, "The Root of ow Health-Care Woes: Zero Price," The Globe and Mail, 
September 9, 1996, p.A 13. In 1998, OMA president William Orovan called for an open 
debate on the need to experiment with alternative delivery methods and payment options 
that are Forbidden under the Canada Health Act. See Jane Coutts, "OMA Head Argues for 
2-Tiered Health Care," The Globe and Mail, November 3, 1998, p.A4. ' See, André Picard, ''The Growing Roar of Health Care's Quiet Crisis," The Globe and 
Mail, June 19,2000, p.AS. 
The Ontario College of Family Physicians notes that the United States' health system 

could more accurately be characterized as having many tiers than as a two-tier 
public/private system. There are uninsured, underinsured and hl1 y insured Americans, 
with the majotity falling into the underinsured category. See Two Tier or Multi-Laver 
Heaith Svstem, The Ontario College of Family Physicians, 1999. 
The contention that Canadian doctors have preserved a greater degree of clinical 

autonomy than Arnencan doctors is a cornmon one in the political science literature. See 
Carolyn Tuohy, "National Studies in Comparative Perspective: An Organizing Framework 
Applied to the Canadian Case," in Policv Studies in Canada: The State of the Art, eds. 
Laurent Dobuzinskis, Michael Howlett and David Laycock (Toronto: University of 
Toronto Press, 1996), p.335; Tuohy, "Medicine and the State," Canadian Journal of 
Political Science, Vo1.2 1, June 1988, p.274. However, this opinion is open to challenge on 
the grounds that in Canada "government rationing," by undehding medicai technology 
and research, presents a greater impedirnent to doctors' autonomy than corporate medicine 
in the United States. Hence, medical associations on both sides of the border have viewed 
the emigration of Canadian doctors to the United States as evidence for an argument 
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against "socialized medicine." For a study that views the evidence of the doctors' decline 
in the U.S. as contradictory, see Michael Moran and Bruce Wood, States, Remdation and 
the Medical Profession, (Philadelphia: Open University Press, 1993), pp. 128-1 39. 

There is a wealth of literature that seeks to explain differences between Canadian and 
American health policy. It emphasizes that these countries are basically similar: 
historically, economicdly, geographicaily, culturally, linguistically, demographically and 
politically. Nevertheless, their heaith care systems are fundamentally different. Canada 
has a single payer system in the form of a government monopsony. The United States has 
multiple payers, both public and pnvate, that cover health care costs. See Joan Boase, 
"Institutions, Institutionalized Networks and Policy Choices: Health Policy in the U.S. and 
Canada," Governance, Vol .9, No.3, July 1 996, pp.45-68 and Carolyn Hughes Tuohy, 
Accidental Loeics: The Dvnamics of Change in the Health Care Arena in Britain, the 
United States and Canada, (Oxford University Press, 1999). 

Carolyn Hughes Tuohy, Accidental Logics: The Dvnamics of Change in the Health Care 
Arena in Britain. the United States and Canada, (Oxford University Press, 1999), pp.27-34. 

In Canada, the provinces have the constitutional nght to regulate health care, but the 
federal government offers fiscal resources to persuade them to uphold national health care 
goals. In the United States, the States are primarily responsible for regulating the health 
industry; they help finance and administer Medicaid; and they share with local 
governments responsibility for public health. The federal government retains primary 
responsi bility for Medicare. 

Carolyn Tuohy considered the 1960s to be a "critical juncture for both the U.S. and 
Canadian systems" because "the policies adopted in that era had implications for the 
structure of interests in the heaith care arena that would constrain subsequent policy 
choices at both national and subnationai levels." See "Variation in Health Care Policy in 
the Arnencan States: The Dog that Didn't Bark," Health Policv. Federalism. and the 
American States, edited by Robert Rich and William White, (Washington, D.C.: The Urban 
Institute Press, 1996), pp.2 1 1-2 12. 
Y The vasr majority of Californians are enrolied in managed care plans - 85 percent in 
1997. Helen H. Schauffler, Sara McMenamin, Susan Chaprnan, Juliette Cubanski, E. 
Richard Brown, Thomas Rice and Rebecka Levan, The State of Health Insurance in 
Caiifomia. 1997, (Regents of the University of Califonia, 1 998), p.49. 
'O The American Medicai Association defines rnanaged care as "processes or techniques 
used by any entity that delivers, administers and/or assumes risk for health services in order 
to control or influence the quality, accessibility, utilization, costs and prices, or outcornes of 
such services provided to a defined population." .4merican Medicai Association, Princi~les 
of Mana* Care, 4h edition, 1999. Dr. Arif Bhimji of the heaith insurance Company 
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Liberty Canada has identified six aspects of rnanaged care in Canada: "1. Management and 
administrative processes 2. Utilization management and review 3. Information systems 4. 
Quaiity assurance and evaluation 5. Risk management 6. Clinical care." See T.M. 
Cannody, "Managed care looming over Canadian horizon," Medical Post, November 5, 
1996, p. 17. in Canada, managed care is not nearly as developed as in the United States. 
See Peggy Leatt, George Pink, C. David Naylor, "htegrated Delivery Systems: Has their 
Time Corne in Canada?" Canadian Medical Association Journal, Vol. 154, No.6, March 15, 
1996, pp.803-809. n i e  Ontario Medical Association has slowed the implementation of 



primary care refoms whereby patients would sign up with a roster of doctors and other 
health care professionals and physicians would be paid on a capitated basis. The provincial 
and federai governrnent were in favour of speeding up the pace of the reforms. See 
Richard Macke, "Rock backs Ontario plan for health-care changes," The Globe and Mail, 
January 15,2000, p.A8. 
' ' Ontario was home to 20,827 physicians (or 37.9% of Canadian physicians) in 1996. See 
Canadian Medical Association's estimate as quoted in Robert McKendry, Ph~sicians Tor 
Ontario: Too Manv? Too Few? For 2000 and Bevond, Report of the Fact Finder on 
Physician Resources in Ontario, December 1999, p.29. That same year, California had a 
total of 78,862 active physicians (or 1 1 -9% of U.S. physicians). See American Medical 
Association, Phvsician Characteristics and Distribution in the U.S., l997/98 edition, 
(Chicago: American Medical Association, 1997). 
" William Coleman and Grace Skogstad, "Policy Communities and Policy Networks: A 
Structural Approach," in Policv Communities and Public Policv: A Structural Amroach, 
(Mississauga: Copp Clark Pitman Ltd., 1 WO), p.25. 
l3 Junko Takagi, Phvsicians in Transition: A Svmbolic Framework Atyroach to Phvsician 
Autonomv and Satisfaction, Ph.D. diss., (Stanford University, December 1996). 
l4 Ronald J. Burke, "Stress, Satisfaction and Militancy Among Canadian Physicians," 
Industrial Relations, Vo1.50, No.3, Summer 1995, p.6 17. 
l5 R. Grol, H. Mokkink, A. Smits, et al., "Work Satisfaction of General Practitioners and 
the Quality of Patient Care," Farnilv Practice, Vo1.2, 1985, p. 128. This article is cited in 
Richard Kravitz, Lawrence L ~ M  and Martin Shapiro, "Physician Satisfaction Under the 
Ontario Health Insurance Plan," Medical Care, Vo1.28, No.6, lune 1990, pSON.  
I6 B. Clair Eliason, Clare Guse and Mark Gottlieb, "Personai Values of Farnily Physicians, 
Practice Satisfaction, and Service to the Underserved," Archives of Familv Medicine, 
Vo1.9, No.3, Mar& 2000, pp.228-232. 
'' See "Physicians' Satisfaction Determines Their Likelihood of Staying with Health 
Plans," Health Care Stratenic Management, Jwie 1998. 
'' See M.R. DiMatteo, C.D. Sherbourne, R.D. Hays, L. Ordway, R.L. Kravitz, E.A. 
McGlynn, S. Kaplan and W.H. Rogers, "Physicians' Characteristics Influence Patients' 
Adherence to Medical Treatments: Results fiom the Medical Outcornes Study," Health 
Psychology, Vol. 12, No.3, 1993, pp.93-102. 
[9 tandmark Healthcare, Inc., a Sacramento-based complementary medicine managed care 
group, found that 42% of American aduits used some kind of alternative care in 1996. See 
Jeff Stryker, '%omplementary Medicine: Left Coast Phenom S weeps Nation," CaliforniDa 
Hedthline, June 29, 1998. 
20 "Allied health care professionais" is a term more commonly used in the United States 
than in Canada to refer to health care providers who practice complementary and 
alternative medicine. 

See Ezekiel Emanuel and Linda Emanuel, "What is Accountability in Health Care?" 
Annals of Intemal Medicine, VoI. 124, No.2, January 15, 1996, pp.229-239. " it is commonly estirnated that physicians are responsibly, either directly or indirectly, for 
70% of ail heaith care expenditures. See J.R. KNckrnan and K.E. Thorpe, "Financing for 
Health Care," in Heaith Care Deliverv in the United States, 4' edition, (New York, New 
York: Springer Publishing Co., 1990) pp.240-269. 



See Morris Barer, Jonathan Lomas and Claudia Sanmartin, "Re-minding our Ps and Qs: 
Medical Cod Controls in Canada," Health Affairs, Vol. 15, No.2, Sumrner 1996, p.2 16. 
" Harold Lasswell, Politics: Who Gets What. When and How, (New York: McGraw-Hill, 
1936). 
" Even individuals who have health insurance may not be adequately covered. For 
exarnple, their coverage may exclude "already existing conditions." See E. Richard 
Brown, Roberta Wyn and Rebecka Levan, The Uninsured in California: Causes, 
Conseauences. and Solutions, Final Report to the California HealthCare Foundation, (Los 
Angeles: UCLA Center for Health Policy Research), December 1, 1997, p.vi. '' For sociological analyses of the medical profession, see Eliot Fnedson, Professional 
Dominance: The Social Structure of Medical Carq (New York: Atherton Press, Inc., 1970) 
and Donald Light, "Turf Battles and the Theory of Professional Dominance," Research in 
the Sociologv of Health Care, Vo1.7, 1988, pp.203-225. For examples of studies of 
professionalization in the political science field, see Giorgio Freddi and James Bjorkrnan, 
eds., Controllhg Medical Professions: The Com~arative Politics of Health Governance, 
(London: Sage Publications, 1989). 
2'The Canadian and Amencan interest group literatures share common concems about the 
deteminants of the policymaking influence of interest groups. Typically, their policy 
success is perceived to vary with their organizational characteristics, the nature of their 
claim or their institutional context. The "resource mobilization" perspective has been more 
prevalent in the United States, focussing on the process of recruiting members. The 
Canadian literature has sho wn more concern with classiQing the organizational 
development of interest groups or determining the influence-of networks on policy 
outcornes. Some types of interest group literature only could have developed in the United 
States since the congressionai system is so different from the parliamentary one. For 
exarnple, it is not surpnsing that Canadian researchero have not engaged in lengthy debates 
about the effects of political action comrnittees or the impact of lobbying on legislative 
votes. The Canadian system of strict party discipline means that it is more diffcult for 
lobbyists to "buy" votes than in the United States. 
l8 See Rockwell Schulz and Stephen Harrison. œœPhysician Autonomy in the Federal 
Republic of Gerrnany. Great Britain and the United States," International Journal of HeaIth 
Plamina and Management, Vol. 1, No.5, 1986, p.337 for their summary of Friedson's 
definition of physician autonomy in Profession of Medicine, (New York: Dodd Mead, 
lW2). Four measure of professional dominance that Friedson cites are: "1) control over 
the content, terms and conditions of work; 2) control over other occupations within a 
particular division of labour; 3) control over clients; and 4) control over definitions and 
relations conceming al1 matters pertaining to a profession's self-proclaimed sphere of 
influence." See Eliot Friedson, Professional Dominance: The Social Structure of Medical 
Care (Chicago: Aldine, 1970) and Profession of Medicine, (New York: Dodd, Mead and 
Co., IWO). 

Marie Haug, "Deprofessionalization: An Aitemate Hypothesis for the Future," 
Sociolofzicai Review M o n o m h ,  Vol.30, 1973, pp. 195-2 1 1. 
.'O LB. McKinlay and S. Arches, "Toward the Proletariankation of Physicians," 
international Joumai of Health Services, Vo1.15, 1985, pp. 161-195. John McKinlay md 
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John Stoeckle, "Corporatization and the Social Transformation of Doctoring," International 
Journal of Health Services, Vol. 18, No.2,1988, pp. 19 1-205. 
" For a summary of the controversies in professionalization theory, see Donald Light and 
Sol Levine, The Changing Character of the Medical Profession: A Theoretical Overview," 
in The Cornorate Transformation of Health Case: Perspectives and Implications, edited by 
J. Warren Salmon, Amityville: Baywood Publishing Co., Inc., 1994, pp. 163- 18 1. 
32 lnterpretations of the power of the American Medical Association cm be found in Frank 
R. Kennedy, "The American Medical Association: Power, Purpose, and Politics in 
Organized Medicine," Yale Law Journal, Vol.63, 1954, pp.938-1022 and Nicholas Laham, 
The Elusive Reform: The Politics of National Health Insurance. 191 5- 199 1, Ph.D. diss., 
(Claremont: Claremont Graduate School, 1992). 
33 Clive S. Thomas and Ronald J. Hrebenar, A Reaporaisal of Interest Group Power in the 
American States, (American Political Science Association, Georgia, September 2-5, 1999). 
34 See Antonia Maioni, Parting at the Crossroads: The Emergence of Health Insurance in 
the United States and Canada, (Princeton: Princeton University Press, 1998). '' Malcolm Taylor suggested that, %e medical profession as an interest goup is a happy 
choice for examination, for not only does it provide insights into private government, and 
have a major influence on public policy, but it seems safe to state that in Canada, at least, 
no other private group is as deeply involved in public administration." "The Role of the 
Medical Profession in the Formulation and Execution of Public Policy," in Canadian 
Journal of Economics and Political Science, Vol. 19, November 1953, pp.50 1-5 10. 
36 A. Paul Pross. 'The Mirror of the State: Canada's Interest Group System," First World 
Interest Grou~s: A Comparative Pers~ective, edited by Clive S. Thomas, (Westport, Co., 
Greenwood Press, 1993), p.78. 
37 Michael Evans Begay, The Limits of gr ou^ Influence: Phvsicians and Hospitals in 
Medi-Cal Reform Policvmakine;, Ph.D. diss., (Santa Barbara: University of California, 
199 1). 

Theda Skocpol has developed a state-centred approach that is more useful for identiving 
the contextuai factors that affect policymaking than the traditional pluralist focus on 
interest groups. She draws attention to four kinds of processes involving state 
organizaiions, political parties and interest groups that explain policy outcomes. These 
include: "(1) the establishment and transformation of state and party organizations through 
which politicians pursue policy initiatives, (2) the effects of political institutions and 
procedures on the identities, goals, and capacities of social groups that become involved in 
the politics of social policymaking, (3) the 'Tit" - or lack thereof - between the goals and 
capacities of various politically active groups and the histoncally changing points of access 
and leverage allowed by a nation's political institutions, and (4) the ways in which 
previously established social policies affect subsequent politics." See Theda Skocpol, 'The 
Origins of Social Policy in the United States: A Policy-Centered Analysis," The Dvnarnics 
of Arnerican Politics: Aporoaches and Interpretations, edited by Lawrence C, Dodd and 
Calvin Jillson, (Boulder: Westview Press, inc., 1994,) p. 192. Thus, she is more concerned 
with the way that politicai institutions and former policies influence interest groups than the 
reverse. Researchers need to be sensitive to both aspects in order to have a more complete 
picture of reaiity. The behaviouralist focus on the activities of groups as determinate is 
incomplete without the institutionalists' emp hasis on the ways that institutional features 



make some outcomes more likely than othea and some groups more Iikely to be winnea or 
losers. For a consideration of how researchers can move beyond "institutional 
determinism" without failing prey to the perils of behaviouralism, see Gary Mucciaroni, 
Reversals of Fortune: Public Policv and Private Interests, (Washington, D.C.: The 
Brookings Institution, 1 999, pp. 1 75- 180. 
39 For a discussion of the strengths and weaknesses of the interest group literature, see 
Clive S. Thomas and Ronald J. Hrebenar, A Reapmaisal of Interest gr ou^ Power in the 
American States, American Political Science Association, Georgia, September 2-5, 1999. 
'O NHS (UK) Research and Development Centre for Evidence-Based Medicine, Glossan, 
of EBM Tenns, 1999. 
41 Scott Furlong suggests that interest groups can influence agency decisions by "providing 
comrnents to proposed rule makings, participating in regulatory negotiations, and having 
infonned contact with agency personnel." See "Political Influence on the Bureaucracy: 
The Bureaucracy Speaks," Journal of Public Administration Research and Theorv, January 
t 998. 
'" See Linda Bergthold, "Crabs in a Bucket: The Politics of Health Care Reform," Journal 
of Health Politics. Policv and Law, VoI.9, N0.2, Summer 1984, p.216. 
'" Keith Mueller, Health Care Policv in the United States, (Lincoln: University of Nebraska 
Press, 1993), p.2 1. Frank Baumgartner and Beth Leech criticize the studies about the 
impact of lobbying on legislative votes for remaining inconclusive despite the amount of 
energy that Arnerican researchers have invested in them. See Basic Interests: The 
[rn~ortance of Grou~s in Politics and in Pditicai Science, (Princeton: Princeton University 
Press, l998), pp. 13-3 1. 
"" In 1949, the Canadian Medical Association reversed its 1943 policy of endoning public 
health insurance and opted instead for an extension of voluntary ptans with the govenunent 
covenng the insurance costs of individuals who could not a o r d  coverage. See Malcolm 
Taylor, Health Insurance and Canadian Public Policv: The Seven Decisions that Created 
the Canadian Health Insurance Svstem, (Montreal: McGill-Queen's University Press, 
1 W8), p. 1 08. "' In 1969, Premier Robarts disparaged the federal govemment for the coercive way that it 
pressured the provinces into accepting Medicare. He stated: "Medicare is a glowing 
example of a Machiavellian scheme that is in my humble opinion one of the greatest 
political E'rauds that has been perpetrated on the people of this country. The position is this: 
you are taxing our people in Ontario to the tune of $225 million a year to pay for a plan for 
which we get nothing because it has a low pnority in our plans for Ontario." See Malcolm 
Taylor, Health insurance and Canadian Public Policv, (Montreal: McGil LQueen's 
University Press, 1 W8), p.375. 
46 A.K. McDougall, Jokn P. Robarts: His Life and Govenunent, (Toronto: University of 
Toronto Press, l986), pp. 167,226. 

Malcoim Taylor, 1978, p.426. 
48 Nizar Ladak and George Pink provide a description of the background of Ontario 
hospital funding in their discussion paper, Fundin~ Ontario Homitals in the Year 2000: 
Implications for the JPPC Hos~itd Fuodinn Committee, Prepared for the JPPC Hospital 
Funding Committee, #DP3-4, December 19, 1997. 
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49 Carolyn Tuohy, "Confiict and Accommodation in the Canadian Health Care System: 
Cornparisons and Contrasts with the United States," in R.G. Evans and G.L. Stoddard 
Pds.), Medicare at ma tu ri^, (Calgary: University of Calgary Press, 1986), p.415. 

O The basic tenets of the Canada Health Act are that the federal government will provide 
the ten provincial govenunents with a gant to partially fbnd their heaith care prograrns on 
the condition that their prograrns are "universal (covering al1 citizens), comprehensive, 
(covering al1 necessary hospital and medical care), accessible (no speciai Iimits or charges), 
portable (each province recognizes the others' coverage), and publicly administered (under 
control of a public, nonprofit organization)." See Theodore Marmor, Jeny Mashaw and 
Philip Harvey, Amenca's Misunderstood Welfare State: Persistent Mvths. Endurinq 
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The nineteen-fifiies and sixties have been referred to by sociologists as the 

**Golden Era of d~c to r in~ , "~  when the medical profession's control of the working 

conditions of its members was at its peak, having steadily increased since World War 1. 

Organized medicine spoke with a relatively unified voice in defense of such central tenets 

of the guild model as "fiee choice of doctor by patient, free choice of prescription by 

doctor, negotiated fees between doctor and patient, fee-for-service payment and solo or 

single-specialty small group practice."3 Physicians signaled their adherence to this model 

by their participation in medical associations that used statements of policies and 

principles to articulate their shared objectives. Medicine had al1 the hallmarks of a 

profession, including a high degree of autonorny and self-regulation. The profession had 

greater freedom to control the number of physicians, their choice of specialty, and the 
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quality assurance, and discipline was virtually unchallenged. The medical associations 

defended physicians' hospital rights and represented them in organized job actions when 

and if they saw fit. 

Professionals construct myths about who they are and the meaning of their work: 

They use syrnbolic fiameworks to maintain controt over their membership and their 

environment. They draw upon their shared beliefs about their role in society and their 

goals with respect to autonomy when they lobby government for Iegislation to promote 



their interests. This chapter 1) descnbes the multidimensional concept of professional 

autonomy at the corporate level; 2) summarizes the goals of the medical associations 

relating to corporate autonomy; 3) outlines the differences in the experiences of the 

Ontario Medical Association and the California Medical Association since the 1960s; and 

4) combines elements of an institutionalist and policy network approach to explain their 

success in achieving their goals. 

My hypothesis is that the medical profession in Ontario was able to retain more of 

its corporate autonomy than its California counterpart due to the existence of a stronger 

state and a concertation network between the medicai profession and the provincial 

governrnent. The leaders of the federal govemment had the will and capacity to establish 

a publicly f'nanced universal health system and pass the Canada Health Act, which 

prevented the unrestricted development of business interests in the health sector. 

Business interests would have presented a challenge to medical providers and 

underrnined their corporate autonorny. as happened in the United States, had the political 

system not been almost impervious to the demands of organized medicine and insurers 

that the health system should be privately run, and had it not been open to the proposals 

of a third party (CCF-NDP) to establish universal public health insurance. 

The development of a concertation network between organized medicine and the 

state in Ontario means that they share a role in long-terni planning and policymaking. It 

is in the interest of the state to support the dominance of the Ontario Medical Association 

over other associations in the heaith care sector, in order to ensure the continuation of the 

policy network. The state benefits fkom the concertation network because it allows the 

elite within organized medicine to act as mediators, helping to convince other physicians 



of the value of the policies that political decisionmakers intend to pursue, The medical 

profession also acts as a buffer between the public and the state, absorbing some of the 

criticisms for resource allocation decisions. In return, the state offers medicine the right 

to self-regulate. The state gives the Ontario Medical Association the right to engage in 

collective bargaining, receive govenunent-subsidized malpractice insurance on behal f of 

OMA mernbers, and collect dues from al1 physicians. 

A collectivist political culture has bolstered physicians' corporate autonomy 

making it easier for them to bargain collectively, since Ontario has not developed strict 

antitrust Iaws based on the premise that market cornpetition should be encouraged, as is 

the case in California. Ontarians have been willing to accept an expanded role for the 

state in the financing of medical care, which has meant that physicians do not have to 

contend with as high a rate of malpractice lawsuits from patients who fear that their 

safety net is tenuous. A collectivist political culture has also made it easier For the state to 

cooperate with the medical profession in setting the terms for physician supply. On the 

surface, joint decisionmaking between the government and the profession on physician 

supply issues might seem to undermine corporate autonomy. It has actudly had the 

effect of strengthening corporate autonomy because it means that the province is not 

fiooded with more specialists than are needed, as is the case in Califomia. where the 

oversupply of physicians diminishes their bargaining power with the five health plans 

that control nearly 90 percent of the market? 

in California, a weak state and a pluralin network between the medical profession 

and the state have led to a decline in the corporate autonomy o r n e  medicai profession. 

Legislators are heavily dependent on interest group contributions fiom insurance 



companies. This makes it difficult for them to enact legislation that would strengthen 

physicians' corporate autonorny, such as 1) changes to the ERISA legislation that would 

make it more attractive for patients to sue health plans (and likely lower the rate of 

lawsuits against doctors) and 2) reform of the antitrust laws, which would allow 

physicians to engage in collective bargaining. 

The pluralist policy network that exists means that interest groups compete for the 

state's attention and are more likely to advocate policies than participate in policymaking. 

The state in California is partially responsible for fragmenting physician interests because 

it has encouraged the expansion of health maintenance organizations and fierce 

competition between doctors and hospitals for Medi-Cal contracts. Since doctors hail 

from many different modes of practice, they are as likely to tum to unions, specialty 

organizations, or managed care organizations, as to their medical association to purchase 

malpractice insurance and seek improvements to their working conditions. When these 

groups lobby govemment, their legislative priorities may be different. The uncoordinated 

interest groups vie for the legislators' attention, thereby undercutting each other's 

strength. Consequently. physicians' corporate autonomy is diminished by the competing 

nature of different interest groups that claim to represent the medicai profession and 

patients. Chapter 2 will show that the federal and state govemment, managed care plans 

and a strong consumer movement have diminished physicians' corporate autonorny in 

such areas as quality assurance, licensing, credentialing, accreditation and discipline. 

This chapter argues that the medical profession in California has lost more of its 

corporate autonomy, in the Iast three decades, than its counterpart in Ontario. 



THE W A W G  OF CORPORATE AUTONOW 

1. Contrd of the nurnber, mir and geographic distribution of physiciions. 

Physician supply is a matter that is plagued by controversy. What is the 

current physician-to-population ratio?6 1s there an oversupply or undersupply of 

physicians? What is an "ideal" physician-to-population ratio and how can it be 

achieved in the fùture? Would the "ideal" requirement of pnmary care and 

specialty care physicians be the same in Canada and the United  tat tes?' Physician 

supply is complex because it is afiected by so many different factors. These 

include population growth, changing health case technologies, the nurnber and 

complexity ofdiseases, the entry and exit of physicians into the province or state, 

licensing practices, payment methods, physician productivity and the statring 

ratios in health care 0r~anizations.8 

Steps taken to correct an oversupply of doctors cm create a shortage in the 

Future. Conversely, steps taken to compensate for a lack of doctors can lead to an 

oversupply. It is in the interest of medical associations to try to ensure that there 

is not an undenupply of physicians: or their members will be overburdened and 

patients may have dificulty accessing health care in a timely mamer." On the 

other hand, an oversupply can result in the unemployment and underemployment 

of physicians and wasted training resources. Moreover, physicians may not 

perform procedures often enough to keep their skills polished.' ' An oversupply 

can also depress physician payment through market cornpetition, or government 

decisions to institute individuai and/or global caps. 



Even though physician supply is so important to doctors, medical 

associations have few rnechanisms at their disposa1 to try to influence it. They can 

publicize information about physician-to-population ratios, in order for students to 

make more informed choices about the desirability of medicine as a future career. 

They can also put pressure on govemment to dissuade officials fiom addressing 

physician supply issues in a strongly regdatory way. For example, physicians 

can lobby govemment officials to prevent them from pressuring medical schools 

to cut the number of their entry positions. Similarly, they can try to stop the 

passage of new laws, expanding the restricted acts that other health care providers 

can perform, that would reduce the number of physicians that are needed. In 

Ontario and California, the medical schools have the most direct control over 

recruitment and training. Their agendas do not always coincide with those of the 

medical associations. Medical schools ofien have expansionary tendencies, 

whereas the medical associations may believe that limiting the number of new 

recruits is more likely to increase their autonomy." 

Recruitment and training are two related processes that the medical 

profession seeks to control. Medical associations try to balance the ratio of family 

physicians and specialists because, if there is a gross imbalance, govemments will 

be tempted to intentene. Patients will lack access to specialists if an i n ~ ~ c i e n t  

number are trained and retained in a given locale. Health economists suspect that, 

if there are too many specialists, the number of expensive procedures peflormed 

on patients will increase, leading to a rise in health care costs. Provincial and 

state govemments can increase the proportion of primary care physicians by 



pressuring publicly funded medical schools to allocate more enhy positions to 

primary care physicians if they make up less than half of the doctor population. 

Some researchers have suggested that managed care has aggravated the 

oveaupply of specialists in the United states.I3 Managed care reduces the 

nurnber of specialists that are needed compared to a traditional indemnity model. 

Managed care organizations give primary care physicians incent ives to act as 

gatekeepea, restricting patients' visits to specialists. They encourage physicians 

to meet preventive care targets in order to lower patients' need for acute care in 

the future. 

Most members OF medical associations think that physicians should 

voluntarily choose the location of their practices, even though an argument could 

be made that, since public money contributes to funding physician education they 

have a responsibility to go where they are needed. A trickle-down theory of 

p hy sician supply suggests that underserved areas will eventually be adeqiiately 

served if enough physicians are trained? However, empirical evidence has not 

proved this trust in the market to be warranted. Califomia is a case in point. The 

geographic distribution of physicians is uneven, even though there is an 

oversupply of physicians, especially specialists, in that state. Therefore, the 

Califomia Medical Association has encouraged payers to increase their incentives 

for physicians to practice in rurai and remote areas, and poor inner city areas. 

Governments have a whole arsenal of tools at their disposal for 

discouraging physicians fiom practicing in oversupplied areas, and encouraging 

them to practice in areas where they are needed. ifhealth programs are pubiicly 



hinded, govemments can use disincentives to dissuade physicians from practicing 

in oveaupplied areas. For example, govemments may be able to reduce 

physicians' income, if they practice in oversupplied areas, or deny them billing 

numbea. Alternatively, govemments c m  offer doctors financial and training 

incentives to work in underserved areas. These might involve any combination of 

"differential fees, reduced on-call, defined hours of work, more backup and tirne 

for education leave, better access to specialty services, physician recruitment CO- 

ordinatoa, and free tuition in exchange for service guarantees."'5 

2. Controt of medicaf research. 

Professional autonomy in the area of medical research means that 

physicians have academic freedom to choose their focus of investigation, conduct 

research, draw conclusions, and disseminate and market their findings. Ideally, 

peer review cornmittees make the decisions about awarding the research gants. 

Physicians use research studies to make decisions about their patients' diagnosis 

and treatment. Therefore. it is important that medical research be free fiom the 

perception of b i s .  The source of research funds is either public (Le., 

govemment) or private (Le., drug companies). Private funding is more likely to 

be given with strings attached, and be potentiaily threatening to the professional 

autonorny of physicians, than public money. 

The process by which private interests sornetimes, but do not always, bias 

medical research is a subtle one. Researchers and publications may aspire to the 

highest standards of unbiased research, but still break contlict-O f-interest niles if 

they do not disclose the nature of their financial ties to ind~stry. '~ Medical 



associations and joumals argue that, as long as their ties are disclosed, they do not 

compromise the integrity of their medical research. When researchers do not 

infonn their audience that they have a potential conflict of interest, their audience 

is left in the dark about what kind of bias to expect.I7 

There are other ways that pharmaceutical companies can influence 

medical researc h (ofien Iegitimately) besides by making gants available to 

researchers. The Pharmaceutical Manufacturers Association of Canada has a 

code that covers eight different forms of promotion. They are: 

advertising and information dissemination (the provision of information 
about new products as well as the signing of promotional material by 
medical and scientific personnel), distribution of sarnples, sponsorship of 
continuing medical education (CME) events such as symposia and 
congresses, displays at conventions or clinical days, activities of 
pharmaceutical sales representatives, postmarketing clinical studies, 
service-oriented items (e.g., books and medical equipment) and "special 
promotions," and marketing research used to identiQ and define 
marketing opportunities and problern~.'~ 

The pharmaceutical industry, like the medical profession, is self-regulating. It has 

two codes of ethics, the Code of Marketing Practices of Canada's Research-Based 

Pharmaceutical Companies (formerly the Pharmaceutical Manufacturers 

Association of Canada) and the Pharmaceutical Advertising Advisory Board's 

Code of Advertising Acceptance. Dr. JoeI Lexchin, an emergency physician in 

Toronto who has mdied drug companies' influence on doctors, has suggested 

that neither the pharmaceutical industry nor the Canadian Medical Association is 

vigorous enough in ensuring compliance with their codes.I9 



3. The existence of a professionai code of ethics. 

One of the essential symbols of a profession is a code of ethics. 

Profcssionals are distinct from workers, according to the rhetoric of 

professionalisrn, since they work not for "pecuniary acknowledgement," but For 

more noble  objective^.^^ They have traditionally been expected to forego their 

own selfiinterest in order to meet the needs of society. Doctors have appealed to 

the Hippocratic Oath as the basis for their fiduciary relationship with patients. 

Patients have traditionally been expected to obey their doctors' orders because the 

doctors put the patients' interests above their own. The Hippocratic Oath "refers 

to that ability of healing and that mastery over death which no profession Save 

rnedicine can claim." According to Gordon Horobin, "It does not matter whether 

or not that ability or mastery are real; at times of distress the public perceives and 

invokes them."' The enduring value of a code of ethics is that it protects the trust 

inherent in the physiciadpatient relationship that is the basis for physicians' daim 

to professionalism." The existence of a standard, that ail members of the medical 

associations implicitly accept, helps to unite the profession. 

4. Control of licensing, accreditation, credentioling, and quaiity assurance-" 

The medical profession seeks to control the licensing and credentialing of 

physicians and the accreditation of hospitals and medical schools, since these are 

central aspects of their corporate autonomy. They are related but unique 

processes. Physicians must graduate nom an accredited program before they c m  

write a licensing exam. In order for hospitals and other medical facilities to meet 



accreditation standards, there must be proper evidence of physician credentiding. 

The American Medical Association defines credentialing in the following way: 

the process by which the medical staff confirms and recomrnends to the 
institutions that physicians approved for clinical privileges are hlly 
qudified to provide specific patient care services they have been approved 
to perform. Credentialing involves collecting and veriSing information 
about a physician's education, training and experience in order to assess 
suitability for medical staff membership." 

Two competing explanations are traditionally given to account for the 

importance that physicians' control over licensing holds for their prokssionalism. 

Both of these are too extreme to offer the "whole tnith." The bborthodox theory" 

suggests that "the necessity for licensing arises fkom the complexity of the 

physician's calling, the innocence of the general public in matters medical, and 

the threat to health posed by unskilled practitioners.''25 The more cynical view is 

that most regulations and licensing requirements are intended to "erect barriers 

against entry into the regulated industry or profession and thereby create a cartel, 

with dl its attendant gains in income, power and prestige."26 In Ontario, the 

medicd profession seeks to keep control over both the ethical and legal aspects of 

licensing. In contrast, the medicai profession in California insists on looking &er 

the ethical aspects of licensing, but most of the legai aspects have been ceded to 

the state. The Medical Board of California (MBC) is actually part of the 

Department of Consumer Affairs of the state of California. Thus, the MBC is not 

independent from govermnent like the College of Physicians and Surgeons of 

Ontario, 



These regulatory boards dictate the pathways to licensure for physicians, 

who only can practice legally in the provinces or states where they are Iicensed. 

Specialty boards also play a role in ceniQing physicians. En Califomia, many 

more public and pnvate sector accrediting bodies are involved in regulating 

physicians' practices and hospitals than in Ontario. Politicians have more 

influence over physician-licensure decisions in the United States. For instance, 

California politicians make the decisions about whether standards for licensing 

foreign medical graduates are the same as for graduates of schools accredited by 

the Liaison Cornmittee on Medical Education; whether reciprocity agreements 

exist between states: and whether the scope of practice of health cme 

professionals expands or contracts? Decisions about the scope of practice of 

health care professionals are more open to challenge in Califomia because they 

are dealt with in the legislative forum. In contrast, in Ontario, the Health 

Professions Regulatory Advisoty Council advises the Minister of Health on 

matters affecting the regulation of health care professiona~s.2s 

The medical profession's control of quality assurance is a central aspect of 

physicians' corporate autonomy. In a narrow sense, quality assurance means 

efforts to assess, and if necessary improve, physicians' practices so that patients 

are not exposed to inappropriate risks or expenses in the course of their treatment. 

In its broadest sense, quality assurance can include a whole range of activities that 

are intended to make clinical outcomes more successfùl such as clinicai practice 

guidelines, accreditation, continuhg medical education, peer review and 

discipline. Since other sections of chapter 2 deal with peer review and discipline, 



this section will focus primarily on the medical profession's role in developing 

clinical practice guidelines as a central component of quality assurance. Although 

govemments and medical associations have been collecting data about variatians 

in medical treatment for a long time, it is only recently that researchers have used 

it to develop clinical guidelines, outcomes research and evidence-based medicine. 

"Outcomes research" has been defined as "any research that attempts to link 

either structure or process or both to the outcomes of medical care at the 

community, system, institution or patient le~el. '"~ *'Evidence-based medicine" is 

a tenn that was coined at McMaster University in Hamilton, Ontario and has 

alrnost the same meaning. It signifies clinical practices that have been recognized 

as successful by an accumulation ofevidence and rigorous analysis?O 

To understand the differences between quality assurance in Ontario and 

California, it is usefiil to consider the rnodels of accountability described by Drs. 

Ezekiel and Linda Emanuel, as s h o w  in Appendix B. In the professional model, 

"the individual physician and patient participate in shared decision making and 

are held accountable to professional colleagues and to patients."3i This describes 

the Ontario case. Individual practitioners are assumed to be dedicated to their 

patients' wellbeing. Hence, neither the medical profession nor externai bodies 

insist that they modi@ their treatment decisions involuntarily to coincide with 

clinical guidelines. The College of Physician and Surgeons of Ontario and the 

Clinical Guidelines Committee of the Ontario Medical Association oversee the 

process of designing clinical guidelines. tndividual physicians have the 

oppominity to exercise a great de4 of discretion in applying them. 



In California, the economic model is prevalent, "in which the market is 

brought to bear in hedth care and accountability is mediated through consumer 

choice of providers." Idenlly, in the economic model, if consumers are not 

satisfied with the level of service given to them by their providers, they can 

switch. However, the economic model does not operate peflectly in California 

because consumers' ability to ascertain the quality of the health plans and 

individual physicians is limited by a lack of usehl comparisons. Californians do 

not have a tme option of switching plans or doctors when their employer- 

purchasers give them lirnited enrollment choices. 

Corporate autonomy can be strengthened if physicians are entrusted with 

the task of measuring their peers* performance. However, if extemal agencies 

impose change, physician autonomy and political influence are likely to decrease. 

In Ontario, medical associations and professional colleges have much greater 

autonomy to determine how quality assurance will affect the clinical decisions of 

individual doctors. Individual physicians maintain a great deal of clinical 

autonomy in deciding whether or not they will implement the guidelines. The 

situation is much different in California, where extemal entities (Le., the state and 

private insurers) often achieve quality assurance by using economic incentives to 

coerce physicians to comply with guidelines. 

5. Contrd of physièian dLscipïine and ïiabili.. 

The state has deiegated the right to self-regdate to the medicd profession. 

It expects the profession to require physicians to confiorm to a code of ethics. The 

state is fieed fiom the burden of disciplinhg errant doctors, by ailowing the 



profession to regulate itself. The state assumes that pmfessionals are well 

equipped to judge eac h other's performance through peer review. Conversely, it 

expects that non-professionals would have a more dificult time than physicians 

evaluating the performance of professionals, because they lack the requisite 

technical knowledge of medical work. The state expects the regdatory boards to 

impose serious enough penalties on doctors for contravening medical standards 

that patients' interests are protected.32 

Organized medicine has used a variety of mechanisms to scnitinize 

physicians' conduct, such as medical society ethics cornmittees, hospital 

credentials and utilization cornmittee~.'~ If patients are not satisfied with the 

discipline meted out by the regulatory colleges, they have the option of appeding 

to a review board or seeking justice through the courts, usually under tort law. As 

well, they can choose a new physician, and in the case of California, a new health 

plan. 

6. P hysicians ' rights in Ir ospitnls. 

The hospital has traditionally been considered the "doctors' workshop," 

although doctors are not expected to invest their own money in setting up 

practices there.)" Doctors have exercised a great deal of control within hospitals 

for three primary reasons. First, they are not usually employees and therefore 

c a ~ o t  be fired. Second, hospitals are partially dependent on the physicians for 

attracting patients, the source of their revenue. Third, physicians bill payers for 

their services independentiy fiom hospitals. Therefore, they are not considered a 

hospital expense Like most non-physician workforce g r o ~ ~ s . ' ~  Hospitais 



historically have had an incentive to b'overuse" physicians relative to 

nonphysicians and to shift costs to physicians.36 

Hospitals exercise power over physicians by virtue of the fact that physicians 

depend on access to hospitals to treat their patients, particularly if they are 

"hospitalists" or hospital-based physicians, as is common in Califomia but not in 

Ontario. The medical associations have sought to ensure that the principles and 

structure of the self-governing medical staff are retained.)' They have kared that, 

if physicians became hospital employees, the dignity of the profession would be 

lowered and the standard of care for patients would s~ffer. '~ 

I. Representation rrglits. 

The medical profession has traditionally scorned representation rights because 

they have envisioned themselves as independent entrepreneurs, not as emptoyees 

needing to make a case to their employers to improve their working conditions. 

As Carolyn Tuohy observes, 

Labour unions would seem to afford their members a considerably lesser 
degree of autonomy than do professional groups. Unions are involved in the 
negotiation of specific and explicit contracts with employers who are 
relatively knowledgeable about the value of their services.3g 

Some doctors have argued that collective bargaining rights, rather than being an 

important component of proâssional autonomy, are actually incompatible with it. 

Many Ontario physicians regretted their status as pseudo-employeesJo of the 

government when the Ontario Health insurance Plan was introduced. 

Nevertheless, their right to bargain collectively through their medical associations 

and unions is now coveted by many American doctors. 



In California, unionization has not been a traditional goal of doctors, but in a 

desperate attempt to retain the last vestiges of their clinical autonomy, medical 

associations at the county, state and national level are making the issue of 

collective bargaining rights a priority. Unionization promises physicians "a fabor 

monopoly'*" so that they can negotiate on a more level playing field with health 

plans and insurers. 

THE GOALS OF THE MEDICAL ASSOCIATIONS 

Physicians' goals have remained remarkably static given that changes in their 

environment, particularly in the United States, have been so great. The medical 

associations in Ontario and California share broad goals to maximize physicians' 

collective control over resource planning (1) and standards ofcare (2-6). However, their 

goals for representation rights are different, which is not surprising since residents, 

intems and physicians have had drarnatically different experiences of organized job 

actions within their different institutional contexts (7). 

1. Control of the ntimber, m k  and geographic distribution of physicians. 

The medical associations seek to establish a balance between the supply 

and demand for physicians. Ontario physicians are more like1y than their 

California counterparts to think that organized medicine should be responsible for 

ensuring that the production of physicians meets the medical needs of the 

population. The Ontario and Canadian Medical Associations advise their 

respective governments about the appropriate number of family physicians and 

speciaity physicians to hire, rather than expecting them to uniIateralIy make this 



decision. However, many (43%) of the 1900 California physician respondents to 

a survey in 1985 indicated that they thought that supply/demand forces would 

balance themselves in the future without any outside intervention. The 49% of 

respondents who thought that supply/demand forces were inadequate held 

different opinions about which actor should intervene: 46.2% favoured organized 

medicine, 42.5% specialty societies, 39% graduate medical educators, 35.5% 

undergraduate medicd educators, 18% state govemment and 17.3% federal 

The specific physician supply objectives of the medical associations have 

changed in the past three decades. Newspapers reported that the Ontario Medical 

Association's 1987 document recommended that a physician-to-population ratio 

of 1 :550A3 would be appropriate." However, Dr. Adam Linton, the Chairman of 

the OMA Committee on Medical Manpower at the time, stressed that this ratio 

was only "a possible starting point in determining the right levels" in the absence 

of supporting data.)' Dr. Marjorie Keyrner, chair of the OMA Physician 

Resources Advisory Cornmittee to the Joint Management Committee and Dr. 

Tom Dickson, CO-chair of the Joint Management Cornmittee identified four 

general goals of physician resource planning in 1992: 

First, organized medicine must aiways be involved in the planning, 
development and implementation of physician resource policies in the 
province. Second, government must understand that simple ntunbers, such 
as p hysician-to-population ratios, cannot begin to account for the diversity 
of practice patterns and service provision necessary to serve an 
increasingly heterogeneous population. Third, realization of adjustments 
in physician supply or geographic redistribution must respect the acquired 
interests of physicians in practice and those currently in training. Fourth, 
and most important, ensuring the availability of, and access to, high 



quality health-care services must be the primary goals when developing 
physician resource policies.J6 

One of the most controversial ways of controlling the number of 

physicians is by opening or closing the immigration gates to foreign doctoa and 

restricting the opportunities for physicians to practice who are trained in other 

States or provinces of the country. The Ontario College of Family Physicians has 

made a number of recommendations to correct the current physician shortage. 

They are 1) "expand undergraduate class size to the numbers in place prior to 

199 1 ;" 2) "open the provincial borders to al1 Canadian-trained family physicians;" 

and 3) "accelerate the process of assessing graduates of medical schools in 

countries other than Canada and the United  tat tes.'*" The Task Force on 

Physician Supply of the Canadian Medical ~orurn" has suggested that an ideal 

ratio would be in the range of 1.8 or 1.9 physicians per 1000 popu~ationJ9 The 

Task Force would like to see the number of residency positions increased from 

100 provincially funded postgraduate positions to 120 for each 100 medical 

graduates. Then, there would be more residency opportunities for international 

medical graduates, domestic medical students and family physicians, who want 

postgraduate specialty training. The Canadian Medical Forum rejects the option 

of lowering the standards through '"limited licenses" and "'temporary employment 

authorization" for international medical graduates. The Forum suggests, instead, 

that a formal process should be set up for health care providers and governments 

to make recomrnendations on an ongoing basis on the nurnber of positions in 

Canada's medical training programs. 



In contrast to the Canadian Medical Association, which assumes that there 

is an undersupply of physicians, the American Medical Association suggests, %e 

United States is on the verge of a serious ovenupply of physicians."'O The 

problem is particularly acute in urban areas of Califomia. For example, a recent 

Dartmouth Medicd School study fourid that San Francisco has the most doctors 

per capita in the nation "with 3 17 physicians per 100,000 residents venus 189 per 

100,000 in the United  tat tes."' ' The Califomia Medical Association's views on 

the physician workforce are reflected in the consensus statement released by the 

Arnerican Medical Association and five other major interest groups in 1997." The 

statement called for a rcduction in the number of medical school graduates 

through closing or merging rnedical schools and a limit on the nurnber of funded 

residencies, with priority consideration being given to U.S. medical school 

graduates.53 The Amencan Medical Association has also issued a statement on 

physician workforce planning, in conjunction with the Association of Amencan 

Medical Colleges, that calls for the establishment of a national body organized 

outside existing government agencies to undertake long-term planning on the size 

and specialty mix of the physician workforce." 

In 1962, the Ontario Medical Association was reluctant to identi@ either 

an ideal physician-to-population ratio, or an ideal ratio of general practitioners to 

specialists, because it had to take into account so many variables.5s The medical 

profession generally aims for a fifty-fi@ split between farnily physicians and 

specialists, although it does not want this goal to be enforced by laypersons, 

governments or nonprofessional bodies. In 1999, the Canadian Medicai 



Association expressed its interest in ensunng that physicians have flexibility in 

their choice of specialty or pnmary care medicine. Much of the flexibility that 

had been in the system was lost when the "rotating" intemship program was 

eliminated in 1992, and certification fiom the College of Family Physicians of 

Canada or the Royal College of Physicians and Surgeons became "the required 

standard for licens~re."'~ The Canadian Medical Association made six 

recornmendations to improve physicians' flexibility in making career choices that 

would have the added benefit of helping to relieve their growing debt burdens. It 

proposed: 

1) a first year prograrn that provides generalist training and facilitates 
strearning; 2) a resident-funding scheme; 3) national and regional pools of 
reentry positions; 4) a mode1 career guidance prograrn for students and 
residents; 5 )  a revised undergraduate curriculum to facilitate informed 
career choice; and 6) ways of influencing govemment to support a flexible 
post-MD system that meets societal needs?' 

In 1993, the U.S. Council on Graduate Medical Education embraced the 

goal of fi@ percent of medical students becoming generalist physicians. as did 

President Clinton's failed health system reform package.58 More recently, the 

American Medical Association has been reluctant to set a specific target because 

there is insufficient information on which to base it, although the AMA does 

suggest that the absolute number and relative proportion of primary care 

physicians shouid be increased. The AMA recommends against "disincentives to 

students to enter primnry care, such as the design ofstudent loan prograrns, which 

force students to make career choices upon entry to their medical education 

programs."59 It opposes any expansion of the federal government's regdatory 



authority in the area of postgraduate training. Although some federal government 

oficials would like to regdate postgraduate training positions in retum for 

funding training, the AMA fears that it would be the first step in limiting 

physicians' 0~tions.6~ 

The medical profession hopes that free-market forces and voluntary decisions 

by physicians will result in an adequate distribution of physicians."t The 

profession wants to strengthen the incentives for physicians to establish practices 

in rural and remote areas so that physicians will be willing to work in isolated 

areas. If an insufficient number of physicians voluntarily establish their practices 

in rural and remote areas, the medical profession thinks that incentives should be 

created to make work in isolated areas more attractive to physicians. Various 

medical interest groups have advanced their own proposais for correcting the 

problem of physician maldistribution in Ontario. The Ontario Medical 

Association has not wanted temporary billing restrictions or differential payment 

for physicians who set up practices in overserved areas. However, it has been 

more willing than the Professional Association of Internes and Residents of 

Ontario to compromise with the government on these issues. The Ontario College 

of Family Physicians recommends that the problem of maldistribution of 

physicians could be pactially rectitied by giving '"a limited special education' 

license to second year h i l y  medicine residents to allow them to function in 

underserved cornmunities or facilities under controlled circurnstances as part of 

their elec tive 



The California Medical Association has had its own specific goals for 

alleviating distribution problems in rural areas. In 1969-70, these goals included 

conducting recruitment drives, analyzing the role of physician's assistant, 

researching the problem and developing recomrnendations for atûacting more 

professionals and paraprofessionals to rural a r e a ~ . ~ ~  Today, the California 

Medical Association's primary solution for encouraging physicians to provide 

services to Medi-Cal patients, who are grossly underserved, is to gain an increase 

in their level of fees through the legislature. In 1998, the CMA succeeded in 

obtaining the first inçrease in Medi-Cal payments for doctors in thirteen years, but 

the amount of money that would actually reach physicians, after it had been 

distributed to intermediaries like health plans, could be negligible. Hence, the 

CMA has made it a priority, in the year 2000, to gain a more substantial raise for 

the small percentage of physicians that provide health care to Medi-Cal patients," 

and make legislative changes to ensure that physicians will receive some of the 

money. 

2. Control of d c a l  researctt. 

The Canadian Medical Association stresses the importance of physicians 

maintaining their professional autonomy when they collaborate in research 

activities with companies that manufacture pharmaceuticals, medical devices, 

infant formulas and health care products.65 The Canadian Medicd Association 

encourages physicians to enjoy some of the benefits of cooperating with the 

companies, but cautions them against sacrîftcing their integrity. For exarnple, 

while the Canadian Medical Association condones physicians accepting the 



financial support of companies For their continuing medical education activities, it 

forbids physicians From engaging in peer selling (Le., the event cannot focus 

exclusively on selling specific products). The Therapeutic Products Programs of 

Health Canada regulates clinical research in Canada. It has adopted Good 

Clinical Practice: Consolidated Guidelines in conjunction with the United States, 

the European Community and .lapad6 The three main research-funding councils 

in Canada have their own guidelines, Tri-Council Policv Statement: Ethical 

Conduct for Research Involving Humans. The guidelines draw attention to the 

importance of research ethics boards, as one mechanism to enforce ethical 

standards in the research process. The research ethics boards are independent 

bodies that operate within research institutions to provide physicians with support 

in disseminating unbiased scientific information to the medical community. In 

the United States, private commercial ethics committees operate alongside public 

ones, reviewing their customers' clinical drug trials. 

In the United States, as in Canada, the medical profession maintains its control 

over medical research b y issuing guidelines about appropriate p hysician 

behaviour. The Arnerican Medical Association counsels physicians about the 

importance of resolving conflicts of interest in a way that benefits patients, but the 

AMA has no way of adequately enforcing its guidelines.67 Particular journals 

issue their otvn policies requiring that authors disclose potential conflicts of 

interest, and they use a system of peer review to monitor articles for their 

accuracy and originality. 



3. The exbtence of a professional code of ethr'cs. 

The medical associations, at the national level, use their code of ethics to 

clarify the responsibilities of physicians to their patients and society. The Code of 

Ethics of the Canadian Medical Association applies to members of the Ontario 

Medical Association. Similarly, members of the California Medical Association 

implicitly accept the Code of Ethics of the Amencan Medical Association, which 

is a rnuch more detailed document. In the 1990s, medical associations have 

sought to design Charters for Physicians that identiQ their rights. The Canadian 

Medical Association unilaterally published its Charter in 1998, but the Arnerican 

Medical Association has been unsuccessful so far in its lobbying atternpts to 

establish a charter for physicians involved in the Medicare program. The process 

of publishing a charter for physicians is rnuch more complicated in the United 

States since the Amencan Medical Association needs the approval of the 

legislature to make a charter become an enforceable law. 

4. Confrd of licensing, accreditation, credentialing, and quaiiîy assurance. 

The medical profession has maintained control over licensing and 

accreditation through a number of organizations. The College of Physicians and 

Surgeons of Ontario (CPSO) acts as the sole licensing power in the province, and 

has done so since 1869.~' The Royal College of Physicians and Surgeons of 

Canada (RCPSC), which is not a licensing body, extends accreditation to 

physicians in medical specialties. The ColIege of Family Physicians of Canada 

accredits family medicine residency prograrns. The Canadian Medicai 

Association acts as the coordinator for the Cornmittee on Conjoint Accreditation, 



which comprises 33 national professional organizations that work together to 

accredit 120 educational prograrns in ten health professions.69 Organized 

medicine seeks to make Canada self-sufficient in tems of its specialist supply. It 

only supports the hiring of offshore specialists as a last resort. 

In California, as in Ontario, a single organization, the Medical Board of 

Califomia, is responsible for licensing physicians.70 However, many more 

organizations are involved in the process of accreditation. The American Board 

of Medical Specialties has long accredited specialists, but it has not been able to 

keep as tight control over the process as its couterpart in Canada (RCPSC). In 

recent years, Califomia physicians have gained permission to make known their 

affiliation with other boards such as the American Board of Facial Plastic and 

Reconstructive Surgery, the American Board of Pain Medicine and the American 

Board of Sleep Medicine. The American Medical Association plays an important 

role in accreditation through its sponsorship of the Liaison Cornmittee on Medical 

Education, the Accreditation Council for Graduate Medical Education, which is 

the accrediting body for al1 U.S. post-M.D. medical training programs, and the 

Accreditation Council for Continuing Medical Education. Since 1970, the 

California Medical Association has operated its own Certification Program to 

assess the adequacy of continuing medical education and certi@ physicians. 

The Califomia Medicd Association resists changes in law that would make it 

mandatory for California physicians to take additional examinations for 

relicensure. The CMA seeks to ensure that only California-licensed physicians 

can practice medicine in the state. It does this in four ways. Fust, it tries to 



prevent other types of health providers fiom expanding their turf. Second, it 

opposes the lack of accountability of health plan medical directors who second- 

guess the treating physician's medical decisions." Third, it seeks to prevent an 

infiu of American physicians From outside Caiifornia by lobbying for tight 

reciprocity provisions between States. Fourth, it lobbies to increase the 

requirements for toreign medical graduates who wish to become licensed in the 

 tat te.'^ 

Reflecting the more cornpetitive environrnent in the United States, the 

American Medical Association recornrnends that economic credentialing should 

be forbidden. The AMA has declared, 

standards used in the accreditation of patient care and medical education, or 
the certification of specialized professional attainment should not be adopted 
or used as a means of econornic regdation? 

Economic credentialing is not an important concern in Ontario because its single 

payer system offers employment for a11 physicians. In contrat, in the United 

States, health plans hire some physicians and reject others. Health plans may be 

tempted to use economic rather than quality of care criteria to determine whether 

a physician should be granted medical staff membership or privileges. Therefore, 

credentialing has become a highly controversial issue. The Amencan Medical 

Association has tried to corner the market for credentialing physicians by setting 

up the Amencan Medical Accreditation Program in 1997. However, the AMA's 

authority to credential physicians has been hotly contested by other physician 

associations such as the American College of Physicians and the American Board 

of Internai Medicine. These associations have cailed on the AMA to get out of 



the credentialing business and leave it to a separate not-for-profit organization to 

set up standards for judging physicians 

to avoid the inherent conflicts of interests that exist when any constituency- 
based organization seeks to judge and accredit its own rnernber~.~~ 

Quality assurance is a highly contested area in Ontario, with a nurnber of 

acton struggling to gain control of it. The College of Physicians and Surgeons of 

Ontario and its Clinical Quality Improvement committee7' are responsible for 

assisting doctors with the development of clinical guidelines and carrying out 

quality assessments in independent Health ~acilities," that provide medical 

procedures traditionally perfomed in hospitals. Under the Regulated Health 

Professions Act, the regulatory colleges are required to "develop, establish and 

maintain progMms and standards of pnctice to assure the quality of the practice 

of the profession."77 The Ontario Medical Association has conceded that the 

CPSO has the legislative authority to set minimal standards for quality assurance 

but it insists that, as the primary representative of the profession, it should be 

responsible for determining optimal standards.'' In 1997, the Ministry of Health 

and the Ontario Medical Association set up a guideline advisory committee to 

evaluate guidelines as a means to improve the quality of medical services. The 

committee did not even give the College observer s t a t d 9  While the College, the 

Ministry of Health and the Ontario Medical Association have al1 been eager to 

assume a role in the development of guidelines, none of these organizations has 

been willing to dedicate a lot of resources for their implementation, out of Fear of 

alienating individuai practitioners. 



The California Medical Association has sought to retain control over 

quality assurance by 1) taking innovative steps to assess medical activities; 2) 

lobbying to keep evidence of providen' poor performance secret; and 3) resisting 

the govemment's legislative initiatives in this area. Since 1972, the goveniment 

has been involved in legislating quaIity assurance through its Professional 

Standards Review Organizations (PSROs) and their successors in 1982, Peer 

Review Organizations (PROs). These are physician-sponsored organizations that 

review the medical services that physicians provide to determine if they are 

medically necessary and meet quality standards. Even though these two types of 

organizations have operated in deference to the peer review principle that 

physicians are better able to judge each other's performance than outsiders, the 

Arnericm Medical Association has claimed that PSROs and PROs were 

unnecessary. The very fact that these organizations were instituted by legislation 

has been interpreted as undercutting physicians' authority. 

5 .  Control of physician discIpiine and liabiiiiy. 

The Canadian Medical Association assumes that physicians should be willing 

to participate in peer review and undergo review by their peers, as outlined in the 

Code of Ethics. Physicians have the right to expect "procedural fairness with 

respect to policy, legal, contractual, administrative, and disciplinary decision- 

making conceming themselves," and the opportunity to acquire "adequate and 

affordable medical liability protection."80 The College of Physicians and 

Surgeons of Ontario has maintained substantial authority over physician 



discipline. However, organized medicine, govenunent and the legal comrnunity 

have expressed dissatisfaction with the tort system. 

Dr. John Gray, former OMA President (1997-98) has indicated that he is 

ready to move toward ton refonn in his new role as secretary-treasurerkhief 

executive officer of the Canadian Medical Protective Association (CMPA), the 

physician-owned and operated malpractice insurance Company that coven more 

than 90 percent of Canadian physicians.8' CMPA held a conference in Toronto in 

November 1998 to consider the options. Colin McMillan, the representative for 

the Canadian Medicd Association based his recommendations for liability and 

compensation refonn on five pnnciples: "equity and justice, beneficence, 

autonomy, accountability and cost e~fectiveness."~~ He read from a statement 

drafted by the CMA's Division Presidents and Chief Executive Officers that 

endorsed 

the pnnciple of a universal, portable, occurrence-based, not-for-profit. 
independent and affordable liability assistance program such as is currently 
provided by the CMPA for al1 Canadian physicians. 

At the sarne time, he embraced the reforms that Margaret Ross proposed in the 

1997 discussion document she prepared for the Canadian Medicai Protective 

~sso.cia t ion.~~ Ross drew attention to the need for a uniform statute of limitation 

that could be enforced nationwide. Currentiy, a patchwork system of statutes of 

limitation exists across the provinces. Judges are sometimes reluctant to impose 

them. Plaintiffs can accuse health care professionals of wrongdoing in cases 

where the primary defendants may be dead and much of the evidence lost. Colin 

McMillan regretted that more interest has not been shown in alternative dispute 



resolution mechanisms, which allow the complainant and accused to participate in 

reaching a mutually acceptable and legally binding decision with the assistance of 

a trained mediator. 

In 1969-70, the California Medical Association sought to resolve the 

problem of escalating malpractice insurance premiums in the state by supporting 

legislation that had four parts. It would 1) modim interpretations of the doctrine 

of 'res ipsa loquitur,' (the case stands on its own merit)" and place a ceiling on 

rnalpractice damages, 2) limit the statute of limitations, 3) require the filing of a 

cost bond, 85 and 4) Wlow the introduction of evidence concerning *collateral 

payments' (i.e., oiher sources of benefits to the plaintiff through social security 

and other insurance arrangements).''86 Some of the CMA's demands were met in 

the Medical Injury Compensation Reform Act of 1975 (MICRA), otherwise 

known as A.B. 1. MICRA placed a $250,000 ceiling on compensation for pain 

and suffering in Califomia. It offset collateral sources of plaintiff compensation, 

decreased incremental or sliding scale attorney contingency fees. and required 

periodic payments for awards over $50,000. 

Since 1975, the Califomia Medical Association has struggled to keep 

these reforms in place. In addition, the CMA opposes criminal charges against 

physicians for adverse clinical outcomes. It seeks to protect confidentiality 

regarding peer review reports and physician disciplinary actions. It lobbies to 

ove- the federal Employee Retirement Xncome Security Act (ERISA) of 1974, 

which diminishes managed care organizations' exposure to lawsuits at the 

expense of physicians, by prohibithg States fiom regulating companies that self- 



insure. The CMA opposes "hold harmless" clauses, which are common in 

managed care contracts. These clauses require physicians to accept the total risk 

of liability and relieve the managed care organization of responsibility in the 

event of a malpractice lawsuit. 

6. Physicians ' rrgAts in hospitals. 

The medical associations have sought to ensure that the profession retains its 

special privileges in hospitals. The Canadian Medical Association has insisted 

that physicians should not be required to work unreasonable hours. They suggest 

that one night in five should be sufficient for physicians' on-cal1 duties. They 

further assert that decisions regarding physicians' appointrnents and terminations 

made in the hospital context should be fair. According to the CMA Charter, 

physicians need "assurance that appointment and reappointment procedures will 

include effective medical representation and an appeal process, and that decisions 

will be based primarily on required pmfessional credentials, cornpetence and 

performance." Furthemore, they need "to receive reasonable consideration and 

compensation when facilities and programs are discontinued, reduced, or 

tran~ferred."~' 

In 1969-70, the California Medical Association's goals with respect to 

hospitals were to "promote continuing medical education in the hospitd and 

participate in goveming boards and administration ~iaison.'"~ Tho CMA has 

made it a goal to protect the confdentidity of physicians who participate in the 

peer review process. lt has tried to prevent hospitals fiom entering into exclusive 

provider contracts with physicians or managed care organizations that wouid 



interfere with the practices of physicians who already have privileges at the 

hospitals. The CMA has insisted that treating physicians should not be forced to 

participate in hospitalist programs, whereby in-hospital physicians become 

responsible for directing their patients' care regimes. According to the Amencan 

Medical Association, the medical staff should have the authority to make the 

decisions about the services that may be provided by members of the emerging or 

expanding health professions.s9 

7. Representation rights. 

The medical profession in Canada has been deeply divided over the issue of 

representation rights. As early as 1958, the Canadian Medical Association sought 

collective bargaining rights through parliarnentary legislation?O In late 1965, the 

CMA set up a "special cornmittee on collective bargaining and arbitration." The 

latter is a means of reaching agreement between two disputing parties by having 

an impartial third party render a decision. The Ontario Medical Association's 

goals, with respect to representation rights, have changed drarnatically over the 

past three decades. In 1968, the OMA sought permission from the provincial 

secretary to act as bargaining agent for Ontario physicians, but its request was 

denied at the time and not fomally granted until Bill 94 in 1986.9' Susan Rappolt 

notes that the Ontario Medicai Association was opposed to binding arbitration 

when Justice Emrnett Hall recommended it in 1980, and when it was enshrined in 

the Canada Health Act in 1984. Doctors rejected the idea of becoming part of a 

union because they were afraid that they wodd have to relinquish their 

professionai status? 



The OMA's goals changed after the stnke of 1986, when physicians f o n d  

that they were powerless to preserve their right to extra-bill. In 1990, the Ontario 

Medical Association revised its policies for relating to govemment. The OMA 

showed a new willingness to enter into a joint management relationship with 

govemment. In retum for giving up physicians' right to strike, it demanded 

representation rights from Premier Bob Rae's New Democratic Party govemrnent, 

as outlined in the OMA's paper "Towards A Partnership in the 1990s." The 

Canadian Medical Association identified physicians' representation "needs" in its 

Charter for Physicians, 1 999: 

[They need] to be fiee to associate for collective bargaining, and to be 
formally represented in negotiations on issues of health system reform, 
service delivery, payment, tùnding, and terms and conditions of work. 

In 1970, the California Medical Association issued a statement indicating 

that it opposed strike activities by physicians because they threaten patient  are?^ 

However, the Califomia Medical Association has long been in favour of "union 

membership by interns and residents in California's hospitals," according to Dr. 

John Lewin, CMA Executive Vice ~resident?~ The CMA's support for collective 

bargaining rights for residents in private hospitals is so strong that it took an 

independent stance fiom the Arnerican Medical Association in 1997. Even 

though the American Medical Association withdrew its support of the Committee 

of Interns and Residents (CR), the California Medical Association submitted an 

amicus curiae brief on the union's behalf. The C R  won its 

Iegal challenge to the Nationai Labor Relations Board's 1 976 decision - in 
a case originating at Cedars-Sinai Hospital in Los Angeles - which held 



that residents in private-sector hospitais are primarily students, not 
employees entitled to collective bargaining rights? 

The California Medical Association has also thrown its support behind 

physicians seeking collective bargaining rights from government. While the 

American Medicai Association does not approve of strikes or workplace alliances 

with those that do not have a fiduciary relationship with the patients, the medicai 

association does approve of some tools of collective action. According to the 

Current Opinions of the Council on Ethical and Judicial Affairs, which is one 

component of the American Medical Association's Code of Ethics, "informational 

carnpaigns, non-disniptive public demonstrations, lobbying and publicity 

campaigns, and collective negotiation are among the options available which do 

not limit services to patients."96 

THE ONTARiO CASE 

1. Control of the n umber, mir and geographic distribution of physicians. 

In the 1960s, governments in Ontario and California perceived that there 

was a critical shortage of physicians. In 1966, Ontario had one doctor for every 

766 people?7 The federal govenunent sought to rectify a shortage throughout 

Canada by setting up a Royal Commission on Health Services in 1964. The 

Royal Commission called For "crash prograrns to expand the education and 

training facilities," in order to double the number of places for the study of 

medicineP8 Other organizations did their part to try to correct the problem of a 

physician shortage. The Canadian Medicai Association formed a special 



cornmittee on Health Manpower Resources in 1966. In 1969, the College of 

Physicians and Surgeons of Ontario began accepting applicants from al1 of the 

institutions listed by the World Health Organization and removed a "basic 

science" examination requirement to make it easier for foreign physicians to 

become licensed. 

The number of practicing physicians in Ontario increased at a much faster 

rate than population growth, in part, because population growth leveled off after 

the "baby boom" years.99 By 1975, the National Cornmittee on Physicians in 

Canada concluded that there were enough students in domestic medical schools to 

satisfy friture needs without hiring international medical graduates, who had 

received their undergraduate medical education outside of Canada. The Ministry 

of Health tried to completely ban graduates of foreign medical schools from 

setting up practices in Ontario. but the court overtumed the regulation in 1984, 

forcing the Ministry to designate 24 residency positions for foreign medical 

graduates.''' Thus, the Ontario government's decision in 1975 was able to stop 

the rapid acceleration of the number of intemationai medical school graduates. 

By the t %Os, the federal and Ontario govemments were in agreement that 

there was no longer a physician shortage. The second Hall Commission reported, 

in 1980, that the nurnber of medical students should be reduced. n e  Ontario 

Council of Health's report on medical manpower, in 1983, determined that there 

was a balance between supply and demand, although the Council presciently 

predicted a shortage of doctors by the year 200 1, due to the aging of the 

population. The membea of the Federal-Provincial Advisory Commi ttee on 



Health Manpower of 1984 saw the need for reductions in medical students and 

post-graduate programs, but their recommendations were not implemented. in 

1990, the medical authorities introduced regulations that prevented doctors who 

had trained in another province from obtaining licenses in ~ntario."' 

In 199 1, the government and health economists concurred that it was time 

to implement major reforms to reduce the nwnber of physicians, who were 

viewed as "cost centres."'02 Since physicians are rhought to control between 70 

and 85 percent of the health care spending, it was hoped that reducing the number 

of physicians would drive down heaIth care costs. The Barer-Stoddart Report 

entitled "Toward Integrated Medical Policies in Canada" contained 53 

recommendations on physician resource planning. Most importantly, the Report 

suggested that the number of medical students should be cut by 10 percent. At a 

conference in 1992, the ministers of health agreed to make across-the-board 

reductions in the number of positions open for training physicians. In an action 

plan entitled "Strategic Directions for Canadian Physician Resource 

Management," the ministers of health prornised to reduce undergraduate medical 

enrolment by 10 percent in 1993, lower reliance on international medicd 

graduates, cut the nwnber of postgraduate trainees and maintain or decrease the 

physician-to-population ratio. Their plan reduced the nurnber of doctors, but not 

the need for more money for the health care system. 

The physician-to-population ratio in Ontario has changed fiom one doctor 

for every 766 people in 1966, to one for every 558 people in 1998, which still 

constitutes a shortage of physicians according to many obsenrers, For instance, 



Eva Ryten of the Association of Canadian Medical Colleges suggests that the 

cutbacks in the number of physicians graduating fiom medical school have led to 

a new era of physician deficit.lo3 The 1999 Task Force on Physician Workforce 

of the Canadian Medical Forum echoed her concerns that steps, such as increasing 

medical school enrolment, need to be taken to correct the current problem. The 

Task Force cited the recent increase in the recniitment of international medical 

graduates through temporary employment authorization, as evidence that 

governments and health authorities recognize that there is a physician shortage. 

In 1993, the governrnent recruited 388 international medical graduates, but by 

1997 that number had increased to 790. 

In Ontario, the specialty mix is determined in negotiations between the 

medical schools, the provincial govenunent and the medical associations. The fee 

schedule discourages specialists from providing care without a referral from a 

pnrnary care physician.'OJ Ontario physicians have traditionally been divided 

evenly between generalists and specialists. However, Ontario has recently 

become the only province with a higher percentage of specialists than fmily 

physicians. 'O' (Appendix C reveals the difference between the nurnber of general 

physicians per 100,000 people, and the ratio of specialists per 100,000 people for 

the years 1994 to 1998). The declining proportion of family physicians could be 

traced to the reduction in the size of medical school classes beginning in 199 1, 

and the new requirernent in 1992, that graduating physicians take a two-year 

family residency training program and pass the appropriate certification 

examinations to become licensed as family physicians. 



Physician distribution in Ontario, as in California, is relatively unplanned. 

Nevertheless, a host of organizations make recommendations to correct the 

perenniaI problem of an insufkient number of physicians practicing in nual and 

remote areas. These include the Ontario Medical Association, the Canadian 

Medical Association, the Ontario Ministry of Health, the Association of Canadian 

Medical Colleges, the Professional Association of Internes and Residents of 

Ontario, the Society of Rural Physicians of Canada and the Provincial Co- 

ordinating Cornmittee on Community and Academic Health Science Centre 

Relations. Physicians are ofien reluctant to move to underserviced areas because 

it means relocating their homes to communities where opportunities for 

educational advancement, cultural performances and jobs for their spouses are 

more restricted. Furthemore, physicians fear becoming "bumed out" in 

underserved areas, since they are required to perform more on-cal1 duties without 

a "critical mass" ~Fcolleagues for support. 

The Ministry of Heaith has played an important role in preventing 

physician distribution from becoming more inequitable than it is, by operating an 

Underserviced Area Program since 1969. The Underserviced Area Program was 

originally intended to improve distribution in northern communities, but it was 

soon extended to encompass southem communities as we11.'06 In 1997, the 

program offered financial incentives to encourage general physicians to relocate 

($40,000 to relocate in the north, $15,000 to relocate in the south). Specialists 

were given $20,000 to relocate in the north. Physicians in underserved areas 

were granted an exemption fiom the cap on OHIP biilings to increase their 



eaming potential. The Underserviced Area Program also provided physicians in 

underserviced communities with practice supports (e.g., locurn tenens, who would 

cover for their leaves of absence), outreach programs and recruitrnent support. 

The Ontario Medical Association has operated its own initiatives to improve 

recruitrnent and retention rates in underserviced areas, including a locum tenens 

program for physicians, a central registry, continuing medical education for 

physicians md a srnaIl group practice-based leming program. Physicians, who 

agree to work in emergency departments of 78 eligible community hospitals in 

underserviced areas, are now offered an hourly reimbursement for their on-cal1 

services. The 1995 Report of the Fact Finder on SmalVRural Hospital Emergency 

Department Physician Service (the Scott Report) recommended a $70 per hour 

o n t d l  fee, but that arnount has since been raised in some cornrn~nities.'~~ 

The govenunent of Ontario announced several heavyhanded measures to 

force physicians to practice in underserviced areas, when less onerous initiatives 

did not correct the problem. For instance, in 1993. the Ontario governrnent 

threatened to cut the pay of newly certified physicians in some specialties by 75 

percent, if they settled in areas that were designated as "oveaupplied." The 

amount, that was deducted fiom their pay for practicing in five restricted urban 

areas, was later reduced to 25 percent, when the Professional Association of 

Internes and Residents of Ontario protested that its members should not be held 

responsible for bearïng the burden of cost-~ontainment.~~' The Ontario Medical 

Association and the provincial government agreed to restrict new billing nurnbers 

to graduates of Ontario medicai schools and postgraduate training programs in 



1993. The Omnibus Savings and Restnicturing Act (Bill 26), which was 

introduced by Premier Mike Harris in January 1996, gave governrnent the 

legislative authority to unilaterally withhold billing numbers, as a method of 

addressing supply concems. The government's decision to threaten to withhold 

billing numbers was part of its economic agenda to achieve fiscal s a ~ i n ~ s . ' ~ ~  In 

April 1996, the billing number policy was replaced with a differential fees policy. 

The latest round of negotiations between the OMA and the government, in April 

2000, eliminated the fee discounts for new physicians practicing in overserviced 

areas, and was hailed as a victory by the PAIRO.' 'O 

The punitive measures alienated some members of the medical 

community, without correcting the maldistribution of physicians. The number of 

communities still listed as underserviced, as of October 1999, gives some 

indication of the extent of the probiem. Ninety-nine communities in northern and 

southem Ontario have been designated as underserviced. These communities 

want to hire 534 physicians. A recent report by Dr. Robert McKendry suggests 

that a constructive approach to developing nual physicians would be to set up a 

new medical school in northern Ontario that is fùlIy focused on preparing 

graduates for rural practice.l ' l 
2. Control of medical research. 

The pharmaceutical industry has increased its support of hedth services 

research over the past three decades, even as the proportion of governrnent funds 

ailocated to rnedicai research and universities has declined in Ontario. Jonathan 

Lomas observed, 'private for-profit @rimarily the pharmaceutical îndustry) 



research huiding increased fiom 2% in 1976 to 12% of total funding in 1996.""~ 

The companies' investments in clinicd research have grown significantly since 

1987, when legislation was implemented that favoured the protection of 

intellectual property in canada.'13 Dmg companies now receive huge tax write- 

offs, which cntics argue could be better spent on "supporting investigator- and 

patient-initiated randomised clinical trials (RCTs) that prornote the health of 

Canadians." Dr. David Sackett suggests that the problem with allowing private 

firms to set the nation's research agenda is that "most pharmaceutically-funded 

research ignores the young and poor and seeks approval of 'me-too' d r ~ ~ s . " " ~  

Media reports provide anecdotal evidence that the increased role of 

pharmaceutical companies in funding clinical research is eroding the professional 

autonomy of physicians. Manufacturers have threatened researchers with legal 

action to prevent or postpone the dissemination of their findings. Pharmaceutical 

companies may try to withhold evidence that does the not support the value of 

their products,' " as has been demonstrated recently in two Ontario cases. The 

media have closeIy followed the disputes between Dr. Anne Holbrook, who 

works at the Centre for the Evaluation of Medicines at St. Joseph's Hospital in 

Hamilton, and ~stra~eneca,'%nd between Dr. Nancy Olivieri, a Senior Doctor at 

Toronto's Hospital for Sick Children, and Apotex tnc.lt7 Dr. Holbrook chaired a 

panel of the Ministry of Health that developed guidelines for the treatment of 

heartburn, ulcers and related conditions in Ontario. The committee released a 

preiiminary report that stated that there were no important differences between the 

proton purnp inhibitor omeprazole, which AstraZeneca marketed with the trade 



name Losec, and two less expensive drugs in the same class. In tetabation, 

AstraZenaca wrote a letter to Dr. Holbrook, threatening to instigate "appropriate 

Iegal proceedings" if she would not withdraw the guidelines. The Company Iater 

apologized for sending the letter, drafted by a lawyer, directly to Dr. Holbrook 

instead of to the Ministry of Health. AstraZenaca also released a statement 

indicating that it was not pursuing, nor did it ever intend to punue, any legal 

action. The case revealed some of the behind-the-scenes pressure that dnig 

companies can put on physician-scientists to encourage them to draw conclusions 

that coincide with the company's interests. 

The dispute between Dr. Nancy Olivieri and Apotex Inc. showed that a 

dnig company was puning too much pressure on physicians to prevent them from 

pubIishing negative research results about one of its drugs, in this case 

deferiprone, known as LI. Apotex gave Dr. Olivieri and her colleague, Dr. 

Gideon Koren, a contract to sign that contained a gag clause. The researchers 

were prohibited from disclosing information about L1 to a third party dunng the 

trial or for a year afienvard, unless the company gave them explicit permission to 

do so. They both signed the contract without informing the Hospital for Sick 

Children or the University of Toronto, where they worked. When Dr. Olivieri 

went public with her findings that L1 had potentially harmful effects on her 

patients with thaiassetnia* it became obvious that Apotex could intlict significant 

damages on her and her employers. Apotex threatened Dr. OIivien with legal 

action, if she breached the tems of the contract. The company terminated the 

trial at the HospitaI for Sick Children. The hospital, in tum, demoted Dr, 



Olivieri, as head of the hemoglobinopathy program. Dr. Olivieri paid a high price 

to defend her academic freedom. The affair tarnished the reputations of everyone 

involved, but it brought into the open some of the complex issues that can arise 

when physicians are dependent on private companies for research money.'18 

3. The ~ltrStence of a professionai code of ethics. 

The Ontario Medical Association has adopted the Canadian Medical 

Association Code of Ethics, which, in 1868, was borrowed almost word-for-word 

from that of the Arnerican Medical Association, written in 1847.' l9 The most 

recent Code of Ethics of the Canadian Medical Association was approved on 

October 15, 1996, after four years of consultation. Dr. Doug Sawyer, the chair of 

the Canadian Medicai Association's Cornmittee on Ethics, commented on the 

importance of the Code: 

The updated code is a clear and explicit proclamation by the medical 
profession of what patients, society and colleagues can expect of 
physicians. At the same time, physicians and medical students will know 
their ethical duties and responsibilities to patients, society and their 
profession. "O 

Dr. Nuala Kenny of DaIhousie University pointed out that the new Code of Ethics 

leaves unexamined many of the more diffrcult questions about what it means to be 

a "good" doctor. For example, the Code does not provide physicians with a way 

of thinking about how to balance competing goals, or how to make dificuit 

decisions regarding the allocation of health resources."' Udike the Code of 

Ethics of the American Medical Association, the CMA's Code of Ethics does not 

infiorm doctors about the profession's expectations of their duties to the patient if 



they make a medical error,Iu nor does the Code address contmversial clinical 

issues like euthanasia. 

4. Control of licensàirg, accreditation, credentialrng, and qualiîy assurance, 

The Iicensure requirements of the medical profession in Ontario have become 

progressively stricter in the past three decades. In the 1970s, it was much easier 

for physicians to switch from a specialty program to general medicine than it is 

today. The standard process involved attending a medical school in Canada or the 

United States, "passing the first Medical CounciI of Canada QualiQing 

Examination (MCCQEI), completing a North American residency, passing the 

MCCQEII and finally the certification examinations."'" However, if physicians 

wanted to move out of specialty-training programs to become general physicians. 

they could obtain a license by participating in a one-year internship. As of 1992, 

they have been required to take a two-year farnily residency-training prograrn and 

pass a certification examination to become Fmily physicians. Since 1992, 

physicians, who have been barred for incompetence or misconduct in Canada or 

any other country, have lost the right to identiQ themselves as fellows of the 

Royal ~ o l l e ~ e .  12' In 1997, the Royal College of Physicians and Surgeons of 

Canada instituted a policy whereby residents would need to undertake their 

training in Canada in order to meet the certification requirements. Offshore 

training would no longer be accepted for RCPSC ~ert i t icat ion.~~~ 

Now that there is a perceived lack of physicians in Ontario, there is a 

movement afoot to loosen licensing requirements, in July 1998, the College of 

Physicians and Surgeons of Ontario created a Speciai Cornmittee on Restricted 



Registration to consider the pros and cons of easing the licensing restrictions for 

four groups. These are 

fellows who are ineligible for Royal College certification, members who have 
failed the certification exam, residents who wish to engage in paid practice 
during their educational programs and My-trained international physicians 
who cannot gain access to the certification process.'26 

Susan Rappolt has provided a brilliant analysis of the Ontario medical 

profession's control of the design and use of clinical practice guidelines, in her 

doctoral thesis, In the Narne of Science: The EKects of the Clinical Guidelines 

Movement on the Autonomv of the Medical Profession in Ontario. She suggests 

that the guidelines movement in Ontario can be understood as part of a broader 

'%end towsird the proletarianization of medical work, but physicians retain 

considerable levels of autonomy (Coburn, 1988), which serves to insulate the 

state from direct responsibility for health problems (Starr and Immergut, 

1 987)."12' 

Although private insurers considered compiling health care data prior to the 

introduction of Medicare, the Ministry of Health did not set up a central database 

until a single payer system was in place. A few initial efforts were made at 

publishing guidelines in the 1970s and 1980s. In 1977, the Ontario Council on 

Health published hypertension guidelines. In 1979, the Ministry of Health 

sponsored ongoing research to develop guidelines for preventive care. In 1984, 

the Ministry h d e d  research that was used to develop caesarean section clinicai 

guidelines. In 1987, the Ontario Medical Association resisted the cardiologists' 

demands that it lobby the govemment to cover the cost of tissue plasminogen 



activator @PA) for coronary thrornbolysis. The OMA leaders felt that there was 

insuficient proof that t-PA was more effective than less expensive drugs. The 

guidelines that the OMA produced for the use of thrombolytics allowed the 

individual practitioners to decide whether the use of t-PA was indicated. 

In 1988, a broader, and more sustained, effort was put into developing 

guidelines, with the establishment of the Task Force on the Use and Provision of 

Medical Services (the Scott Task Force). Part of the impetus behind the 

introduction of clinical guidelines was cost containment. The Ministry of Health 

and the Ontario Medical Association wanted to eliminate the performance of 

unnecessary procedures, in order to stay within reduced health care budgets. The 

Scott Task Force issued guidelines on cholesterol and thyroid testing. In 1992, 

the Ministry of Health and the Ontario Association of Medical Laboratories 

agreed to economic disincentives that would discourage commercial labs fiom 

providing the four thyroid tests that the Scott Task Force considered of little 

value. Since the medical laboratories would not be reimbursed for the four thyroid 

tests, few physicians continued to request hem for their patients. This was the 

government's most draconian attempt to require physicians to implement 

guidelines. 

More recent quality assurance initiatives have respected physicians' right to 

self-regulation. The Canadian Medical Association has carved out a niche for 

itself in the area of guideline dissemination by maintaining an intemal database of 

900 clinicai practice guidelines developed or endorsed in canada. '" The CMA 

dso publishes a handbook of "care maps" that "provide an efficient strategic plan 



for how to do what should be done at each stage."'" Other organiuitions are 

involved in assessing variations in treatment and their outcomes. In 1992, the 

Joint Management Cornmittee, consisting of representatives of the Ministry of 

Health and the Ontario Medical Association, set up the hstitute of Clinical 

Evaluative Sciences (ICES), which was initially intended to help establish 

guidel ines. The lCES publishes "practice atlases," showing provincial variations 

for specific medical services, an endeavour that is still considered suspect by 

some doctors. The Toronto Hospital has introduced an intemal quality program 

that links the death rates, re-admission rates and infection rate to each department 

and doctor. In November 1999, the Ontario Hospital Association issued its tirst 

"system level" report card. The federal govertment indicated that outcomes 

research was high on its political agenda when it offered the provinces $1 billion 

in new funding, on the condition that they cooperate in developing a national 

system of measuring effectiveness, that would entail having an organization like 

the Canadian institute for Health Information compile report cards.I3O 

5. Control of physicim discipline and 1iabiIiîy. 

When a single payer health system was first introduced in Ontario, 

technological procedures for diagnosing and treating patients were relatively 

simple. Patients had limited expectations about their physicians' abilities to make 

diagnoses and cure them. Patients made few cornplaints to the CPSO about their 

physicians. Since they launched few maipractice cases, premiurns for insurance 

were l ~ w . ' ~ '  Techaology has altered people's expectations about what their 

doctors can realistically be expected to achieve. As Jennifer Miller has observed, 



"Many people feel that if the Pathfinder c m  travel across Mars, doctors should be 

able to cure their disease or repair their heart or improve their appearance to a 

standard of perfection."'32 

Over the past three decades, the CPSO has gradudly introduced more 

stnngent oversight of physicians. The Ministry of Health tried to make inroads 

into the area of physician discipline when it created the Medical Review 

Cornmittee (MRC). However, in 1978, the court ordered that only the CPSO 

could discipline doctors. Hence, the Medical Review Cornmittee. which was set 

up to review cases of allegedly inappropriate billing practices, had to be 

reestablished as a committee of the CPSO. Nevertheless, the Minister of Health 

retained the right to appoint a majority of the members to the committee. The 

MRC remained accountable to the Minister, not the ~ o l l e ~ e . ' ~ ~  In 1980, the 

Health Disciplines Act gave the CPSO the authonty to require physicians to open 

their records for review. That s m e  year, the CPSO set up a Peer Assessment 

Program, which has reviewed the performance of more than 4,500 physicians, 

usually on a random basis and once they have reached a certain age. Physicians 

are told in advance why they have been selected and are given the opportunity to 

choose a date for their assessrnent that is convenient for them and their assessors. 

The peer assessors review the physicians' physical facilities, medical records and 

the quality of their patient care.Iw In 1987, the CPSO, in collaboration with 

McMster University, initiated the Physician RevÎew Program (PREP), to 

evaluate physicians' strengths and weaknesses in order to develop individualized 

education programs to addcess their problems. If the Peer Assessment Program 



indicates that there are significant concerns with the physicians' performance, 

they can be referred to the PREP. No more than forty general physicians are 

selected each year to undergo the Physician Review Program, at an average cost 

of $2,300. A specialties assessment program reviews less than 100 specialists 

every year, at an average cost of $3,700. 

In November 199 1, The Task Force on Sexual Abuse of Patients, an 

independent body comrnissioned by the CPSO issued its final report.f36 Some of 

its recommendations were incorporated in the Regulated Health Professions Act 

(RHPA), which becarne law in January 1994. As the College proposed, the 

RHPA outlined three levels of' abuse: sexual irnpropriety (Le., sexually demeaning 

words and gestures), sexual transgression (i.e., sexual touching) and sexual 

violation (i.e., sexuai intercourse). The Task Force proposed two levels and the 

government's initial plan included one level of sexual offence, but both proposais 

were re je~ted . '~~  The RHPA declared that physicians had a mandatory duty to 

report suspected cases of sexual abuse involving another physician to the CPSO 

or they would be Iiable for a $35,000 fine.'38 Consumer activists praised the 

CPSO's "zero toletance" policy for physicians' accused of sexual intercourse with 

patients, as one of the toughest in North Amerka. More recently, critics have 

called it "a lengthy, expensive, disappointing process" since the College rarely 

imposes severe penalties on physicians.'3g The College's disciplinary process is 

currently undergoing its first review by a private-sector consultant, Mynveld Peat 

Manvick ~oerde1er.l~' 



In 1992, an Alternative Dispute Resolution process was set up to ailow the 

cornplainant and the accused to participate in reaching a mutually acceptable 

decision with a trained mediator. This process has advantages for the CPSO since 

it is less expensive than referring cases to a disciplinary cornmittee. The process 

does not assign blame. Patients are required to sign gag agreements. In January 

1999, the CPSO lobbied successfully for the passage of the Red Tape Act (Bill 

25), which allows the College to unilaterally expedite the processing of 

complaints that it considers "fiivolous, vexatious, made in bad faith or othenvise 

an abuse of process." The CPSO estimates that between 10 percent and 30 

percent of the approximately 1200 complaints it receives each year fa11 into this 

category. Complainants still have the right to appeal to the govemment's Health 

Professions Board, which has a similar process of expediting complaints 

incorporated into its legislation."" 

6. Physicians ' riglrts in hospitais. 

Physicians' rights in Ontario hospitals remained relatively secure until the 

passage of Bill 26 in 1996 by Premier Harris' Consemative government. Bill 26 

gave the govemment the unprecedented power to 

decide which doctors can be tied to hospitals and revoke their privileges 
without Iegal recourse or compensation, [and] require hospitais to prepare a 
physician resource pian that would govern fiiture doctor appointments, subject 
to health ministcy approval. IJ2 

The government passed this draconian legislation to facili tate hospital 

restructuring. However, even though this legislation is in place, lawyer Alan 

West argues that physicians still have the right to '"pmcedural faimess," which 



may ovemde the Savings and Restmctunng ~ c t . ' ~ )  In practice, physicians' 

employrnent within the hospitals has been far more secwe than any of the 

nonphysician workforce groups. Nevertheless, physicians have become less 

enthusiastic about providing hospital-based care as their workload increases. 

Physicians, who retain privileges, end up providing care for the growing number 

of "orphaned" patients whose family doctoa no longer work in hospitals.'" 

7. Represen talion righ ts. 

The Ontario Medical Association has had the right to negotiate payment 

and working conditions with the Ministry of Health since pubticly fùnded health 

insurance was established in the province. In 1977, Dr. Lazanis Loeb, president 

of the Ontario Medicai Association asked the govemment for fee arbitration. He 

was dissatisfied with the level of fee increase (6.5 percent) that was established by 

the Joint Cornmittee on Physicians' Compensation, the forum that had been set up 

by the OMA and the provincial govement, in 1974, for negotiations over fees, 

physician supply and related topics. '" However, in 1980, when Chief Justice 

Ernmett Hall issued his report on the future of Medicare in Canada, the OMA 

reacted negatively to his proposal that binding arbitration should be used in 

contract disputes with the government. OMA delegates feared that they wouid 

lose their professional status and become de facto govement employees. OMA 

President Dr. Robert MacMillan thought it was "naïve to expect the government 

to ailow themselves to be ruled by binding arbitrati~n."'~~ The OMA threatened 

to examine unionization if the Hall proposals were enacted as ~aw.'~' M e r  

physicians realized that the 1986 strike did not help them meet theu demands the 



OMA set up a cornmittee on unionization. In 1988, the cornmittee advised 

against unionization and in favour of seeking the right to binding arbitration as a 

method for settling disputes over fees and working conditions. 

In 199 1, the Ontario Medical Association sought, and was given, the 

following rights by Premier Bob Rae's government: "1) binding arbitration, 2) 

representational rights for al1 physicians regardless of payment mechanism, and 3) 

mandatory dues legislation Le., the RAND formula."'48 The Ontario Medical 

Association valued binding arbitration because it meant that the government could 

not use arbitrary power to unilaterally set fees. The OMA made the case that the 

RAND formula should be invoked since the entire membeahip should pay for its 

services of negotiating on their behalf. In January 1996, when Premier Harris 

enacted the Omnibus Savings and Restructuring Act, the OMA expressed its 

outrage by revoking the RAND formula. It recognized that the legislation 

stnpped physicians of much of their bargaining power. by allowing the 

government to unilateraily set f e e ~ . ' ~ ~  The OMA reinstated the RAND formula in 

1997, &er the Ministry of Health again acknowledged the OMA's role as the 

representative of the profession for bargaining purPoses. The OMA conducted 

a poli of its membership and found that 60 percent of voters favoured making 

membeahip dues compulsory. However, ody 34 percent of eligible voten 

actuaily participated in the referendum.'" Some specialty groups hotly contest 

the right of the OMA to bargain on their behaif, on the grounds that the medical 

association does not properly represent their views. For example, in 1998, the 

450-member Ontario Association of Radiologists sued the OhAA and Z 5 of its 



directoa for $675 million in damages.'" The 300-member Ontario Association 

of Cardiologists voted to seek representation independent of the OMA. 

interns and residents in Ontario's teaching hospitals have fought their own 

battles over the last three decades, sometirnes with the help of the wider medical 

profession. In 1980, they won the right to cldm employee status and engage in 

binding arbitration with the Ontario Council of Administrators of Teaching 

Hospitals, following a protracted strike by 2,500 of PAIRO's memben.'" In 

1999, PAIR0 and the Canadian Medical Association successfully opposed a 

$1,950 tuition fee for University of Toronto residents, on the grounds that they 

already make a significant contribution to the health care system and the 

university, through their teaching, research and clinical responsibilities. The 

Ontario government stepped in and offered to cover their fees. 154 

THE CALIFORNIA CASE 

1. Control of the ncrmber, m k  and geograpliic distribution of p/~ysicians. 

The California government, like the Ontario govemment, perceived a shortage 

of physicians in the late 1960s, when it first introduced its publicly financed 

insurance programs. In 1970, there were 1 14 physicians per 1 00,000 

~mericans. ISS By 1996, California's supply of active federal and non-federal 

physicians rose to 247 per 100,000 people,'s6 which was much higher than the 

ratio in Ontario that year of 18 1 physicians per 100,000 people.'s7 Unlike in 

Canada, where the numbers of practicing international medical school graduates 

as a percentage of al1 physicians have declined since 1 976, their numbers have 



increased steadily in the United states.'j8 Whereas Ontario bemoans the 

migration of physicians to the United States, some U.S. politicians regret that they 

have not been able to stem the tide of physicians, trained outside the country, who 

want to practice in the U.S.''~ Ontario faces a shortage of physicians, while 

California faces a surplus of specialists, partially because so many migrate to "the 

Golden State." Appendix D shows the steady rise in the number of active 

physicians per 100,000 civilians in California and the United States between 1975 

and 1997. 

The U.S. govemment made the Naturaiization and Immigration Act more 

restrictive in 1976. Nevertheless, the number of international medical graduates 

continued to increase, as more U.S. citizens went abroad to receive their medical 

education, and then returned to the U.S. to set up practices. In 1997, the federal 

government introduced incentives that might be strong enough to help reduce the 

number of physicians. President Clinton's Balanced Budget Act included 

provisions to overhaul graduate rnedical education policy and discourage 

hospitals from training physicians. The Balanced Budget Act promised transition 

assistance to teaching hospitais that allocated fewer positions to residents. It 

reduced the support that the Medicare program gives to finance the indirect costs 

of graduate medical education, by lowenng the indirect medical education 

adjustment percentage frorn 7.7 to 5.5 percent over a five-year period. The Act 

aiso set a limit on the number of residents that could be trained in hospitals, 

depending on their number of beds.I6O 



In the 1960s, in California, as in Ontario, medicai graduates were dmost 

evenly divided between those who pursued generaht, and those whu pursued 

specialist, careers. While the ratio rernained alrnost equal in Ontario over the next 

three decades, by the 1990s, three times as rnany medical graduates were 

choosing to becorne specialists, as generalists, in  ali if or nia.^^' This resulted in a 

surplus of specialists of between 20 and 48 percent,'62 depending on theu 

specialty and location in the state. Appendix E reveals the differences between the 

number of primary care physicians and specialists per 100,000 people, in Ontario 

and California in 1996. Appendix F shows the differences between the nurnber of 

primary care physicians and specialists per 100,000 people, in Canada and the 

United States between 1974 and 1994. 

The growth in the number of California specialists could be attributed to a 

number of factors. Medical students chose to train as specialists because careers 

in surgery, radiology and cardiology offered higher payment, more leisure and 

control over one's time and the opportunity to use cutting edge technology and 

knowledge. The federal government's graduate medical education subsidies 

encouraged hospitais to train large number of residents. Teaching hospitais were 

paid about $170,000 per year per resident. Stephen Katz comrnented upon the 

absurdity of the progra.cn, which was introduced as part of the 1983 budget 

reconciliation act: 

Within a year, hospital administrators were recruiting abroad for residents, 
because each one that they hired was a walkllig $170,000 check for the 
hospital! This is no way to create sensible residency programs. This 
monstrosity distorts the economics of hospital care, and teaching hospitals 
have stonewalled this issue for fowteen years. It is another example of 



addiction to excessive cash flow and clearly needs re-evaluation and 
downsizing. i63 

At the same t h e ,  the market began to require fewer speciaiists because managed 

care organizations were becoming more pervasive.164 Managed care 

organizations tend to tilt their hiring policies towards primary care physicians 

because they find it less expensive to use preventive care to treat patients in the 

early stages of their diseases, than to provide specialty care at a more acute stage. 

In the 1990s, the federal and state governments adopted more stringent 

measures to encourage medical graduates to become prïmary care physicians. 

The resource-based relative value scale (RBRVS), which became effective in 

1992, triggered a redistribution of Medicare funds away fiom medicai specialists 

and toward generalists. (The resource-based relative value scale is a "coded 

listing of physicians services, which includes units that indicate the relative value 

of the various services they perform," taking into account the time, ski11 and 

overhead coa required for each service. '" It has been designed to give physicians 

an incentive to provide services where they are rnost needed). In 1992, Governor 

Pete Wilson vetoed Assembly Bill 3593, which would have required the 

University of California to allocate at least half of its positions to primary care 

residents, or face an $8 million reduction in governrnent fùnding. The Clinton 

Administration's Health Security Act, which was rejected in 1994, would have 

Iimited the number of physicians allowed to enter training programs, the number 

of training positions by medical specialty, and the number of international 

medicai graduates allowed in American training programs. 



At the state level, legislative efforts to reforrn the health care workplace 

have been sporadic, propelled by immediate consumer demands, instead of any 

long-term vision of societal needs. For example, in 1994, a bill was passed in the 

state assernbly that allowed women to access obstetrician-gynecologists directly 

instead of waiting for referrals from primary care providen.'66 This bill was an 

acknowledgement that many obstetncian-gynecologists could be better used as 

generalists than specialists. It was intended to compensate for a lack of planning, 

but significant public resources were expended on educating specialists in an area 

where many were not needed. Although state regulators and leaders of medical 

associations and medical schools have sought to shape physician workforce 

issues, Califomia continues to be plagued by an oveaupply of specialists and a 

poor distribution of physicians. 

Unlike in Ontario, where there is an undersupply of physicians in urban areas 

and a much greater undersupply in rural areas, in California there is an oversupply 

in most wban areas and an undersupply in rural and impoverished inner city 

areas. Many initiatives have been set up at the federd and state levels to address 

the problem of the maldistribution of physicians. Even thirty years of 

overproducing physicians has not corrected the shortage in many area~. '~ '  This 

leads Kevin Grurnbach, Karen Vranizan and Andrew Bindman to conclude that, 

"a more geographically equitable distribution of physicians in urban areas is 

unlikely to compensate for an inegalitarian system of health insurance."'" 

ùi the early 1970s, 'Triticai Heaith Manpower Shortage Areas" were 

identified using a simple physician-to-population ratio. Congress began a 



program to train physicim assistants in the hopes that they would compensate for 

a Iack of physicians. It established the National Health Services Corps to provide 

scholarships to medical students, who agreed to practice in underserviced areas 

upon completion of their training. The National Health Services Corps gave 

physicians the option of locating in designated underserviced areas instead of 

joining the mititary. In 1972, the California govemment set up the Area Health 

Education Center (AHEC) system to improve hedth care personnel distribution. 

The AHEC system comprised numerous health professions and medical schools, 

state agencies, and a Statewide Prograrn Advisory Cornmittee that cooperated 

with the aim of developing educational linkages between the academic health 

centers and the communities to motivate medical students to practice in 

underserviced areas. '" 
More recently, the Department of Health and Human Services' criteria for 

identifLing underserved areas have changed. Administrators have begun to 

designate "Medically Underserved Populations" and "Health Professional 

Shortage Areas" based on the economic, racial and linguistic characteristics of the 

communities, instead of focusing exclusively on physician-to-population ratios. 

Hence, rnetropolitan, and not just rural, areas have become designated as 

underserved. l m  In 1999, the number of Californians, who lived in communities 

designated as Health Professional Shortage Areas, was more than 4 million, 

dthough researchers speculated that the number who Iacked access to primary 

heaith care was probably far geater.'" 



In the 1990s, the resource-based relative value schedule was introduced, 

which was intended to encourage physicians to practice in underserviced areas. 

Physicians, who practiced in underserviced rural areas, received a bonus and a 

standard national fee that was higher than the traditional fee. The Balanced 

Budget Act of 1997 aiso provided new incentives for physicians to practice in 

underserved areas by giving direct payments to certain community clinics and 

rural health centers in the hopes that they would train residents in a rural 

community setting.I7' The policy plannen assumed that residents who were 

trained in underserved areas would be more likely to practice there. 

State agency officiais face daunting odds when they try to encourage 

physicians and health plans to move to underserved areas. Communities must 

meet the accessibility and financial viability requirements of licensure based on 

specific demographics before the Department of Managed Health Care will allow 

health plans to service the area.'73 Rural health care providers sometimes cannot 

attract a sufftcient number of consumers to make their practices viable, since the 

federal per capita rates paid to health maintenance organizations for treating 

beneficiaries of Medicare and Medicaid prograrns are so 10w."~ Even with the tax 

and grant subsidies that the FederaI and state governments provide, physicians do 

not always make enough money to cover the annuai operating expenses of their 

practices. 

Efforts to increase the number of physicians serving minorities through 

m a t i v e  action initiatives in Caiifomia are highiy poiiticized. Some people 

daim that race-based quotas, which were first introduced in Caiifomia in the late- 



l96Os, should be eliminated because they unfairly prevent whites fiom entering 

medical scho01.'~~ Those in favour of affirmative action point out that black and 

Hispanic physicians play a cntical role in the health system because they are more 

likely to provide care to the underserved minority population than other California 

physicians.'76 When Pete Wilson was Govemor, some Democratic Assembly 

members supported bills that would make admission and graduation rates 

ethnically proportional in the state's univenities. Wilson vetoed the bills twice.'" 

In 1996, he supported Proposition 209, an initiative to ban affirmative action 

prograrns in the governrnent and rducation ~ ~ s t e r n . ' ~ *  Wilson's opposition to 

racial preferences made him attractive to most Californian voters (54 percent of 

voten supported Proposition 209), but it meant that he had to reverse his earlier 

position in favour of affmative a ~ t i 0 n . l ~ ~  The outcome of ending affirmative 

action prograrns has been a drop in the number of undenepresented minorities 

applying for medical school admission in CaliFornia, due to the inhospitable 

atmo~~here,"~ and a drop in the number of Latinos willing to support the 

Republican party.18' 

2. Control of medicai research. 

Institutional Review Boards ( M s )  were set up by the National lnstitute of 

Health, in L966, to ensure the ethical treatrnent of human subjects. These boards 

are set up within universities to examine physicians' research proposals before 

studies are undertaken. They check that the proposals meet the guidelines 

established by the Food and Drug Administration and the National institutes of 

Health, which protect the subjects fkom experirnents where the risks of 



participating outweigh the benefits. A landmark case by the California Supreme 

Court in 1990, Moore v. The Regents of the University of California, addressed 

the issue of full disclosure. The Court stated that, 

[A] physician who treats a patient in whom he also has a research interest has 
potentially conflicting loyalties. This is because medical treatment decisions 
are made on the basis of proportionality - weighing the benefits to the patient 
against the risks to the patient.. . .The possibil i ty that an interest extraneous to 
the patient's health has affected the physician's judgment is something that a 
resonable patient would want to know in deciding whether to consent to a 
proposed coune of treatrnent.IB2 

Recent reports on Institutional Review Boards have questioned whether these 

adequately protect human experimental subjects from abuse by in~es t i~a tors . '~~  

The inspecter Generat's Reports found that the workload of the Institutional 

Review Boards was far too heavy. There was evidence of a massive number of 

infonned consent violations. Many "Independent" (For-Profit) Institutional 

Review Boards have been set up that are more exposed to conflict of interest 

problems than not-for-profit boards, since Independent IRBs, that provide 

negative reviews to the for-profit research companies that hire thern, risk losing 

customers and friture revenue. 

On the positive side, research money from the public and private sector, and 

the close relationship between acadernics and pharmaceutical companies, has 

fueled the development of many new dnigs and medicines in California. For 

exarnple, six of the ten hottest selling drugs in the United States were born in the 

laboratones of the University of California - ~ e r k e l e ~ , [ * ~  where govemment, 



philanthropists, industry and university researchers work together closely to 

pursue the most promising projects. 

3. The 4xrStence of a professio'onal code of etltics. 

The Amencan Medical Association has put much more effort into developing 

their Code of Ethics than the Canadian Medical Association. There are four parts 

to the Amencan Medical Association's Code of Ethics: the Current Opinions of 

the Council on Ethical and fudicial Affairs, the Principles of Medical Ethics, the 

Fundamental Elements of the Patient-Physician Relationship, and the Reports of 

the Council on Ethical and fudicial Affairs. Al1 of these are accessible to the 

public through the use of the Intemet. The Principles were last revised in 1980. 

The American Medical Association has set up an Institute for Ethics and an Ethics 

Research Unit to develop innovative approaches for encouraging physicians to 

prac tice medicine ethicall y. 

The governrnent does not assume that the existence of a code means that 

physicians will necessarily assume a service orientation rather than an 

entrepreneurid orientation. Nor does it mean that the medical associations will 

necessarily enforce the code. Representative Pete Stark (California) introduced 

the Ethics in Patient Referrals Act of 1989, in Congress, to try to limit physicians' 

conflicts of interest. Stephen J. O'Connor and Joyce A. Lanning note that, 

Such legislation, which Congress folded into the Omnibus Budget 
Reconciliation Act of 1989, is designed to address perceived inadequacies in 
the profession's own service orientation and ethicai standards, fuaher eroding 
the autonomy of the profession.'8s 



4. C o n t d  of Iicensing, accreditution, creden tialing and quaMy assurance. 

Control over licensing is much stncter in Canada, where there are only 16 

medical school "entry points," than in the United States, where there are more 

than 120. In 1980, the Board of Medical Quality Assurance, which was the 

regulatory body that rnonitored doctors before being renamed the Medical Board 

of California in 1990, recognized eight different pathways to licensure, rather than 

irnposing a standard route."' However, licensing has become more restrictive in 

Caiifornia over the past three decades. Pnor to 1990, only one year of 

postgraduate training was required, dong with the passage of the appropnate 

exams and a credentials review, before physicians could be licensed.18' TWO years 

of postgraduate training are now required for licensure. much to the disrnay of the 

Califomia Medical Association and the interns and residents. The Medical Board 

of Califomia allows residents to be regulated with a limited license, a policy that 

is now being considered in Ontario. 

Since 1975, the California Medical Association has played a key role in 

the accreditation of hospitals, working aiongside the Joint Commission on 

Accreditation of Hospitals (JCAH) and the Department of Health Services @HS) 

to monitor the quality of hospitais using the Consolidated Accreditation and 

Licensure survey."' In 1996, the Caiifornia Medical Association established an 

institute for Medical Quality, which won the contract to judge heaith plans' 

cornpliance with Knox-Keene regulations for the Caiifornia Department of 

Corporations. That same year, the CMA produced a standard credentialing 

application in cooperation with the Independent Physician Association of 



California, the California Healthcare Association, the California Association of 

HMOs and the Medical Quality Commission. The purpose of the standard 

application was to streamline the credentialing process for physicians. 

Robert L. Thomas, the Executive Director of the Califomia Medical 

Association in 1973, boasted about his organization's achievements in the area of 

peer review. He asserted that the CMA "surpasses and has set a pattern for that of 

other States throughout the nation and other countries throughout the wor~d . " '~~  

The CMA's early initiatives included a Medical Staff Survey Prograrn, begun in 

196 1, whereby CMA medical staff and local community physicians evaluated the 

care given in Californian hospitals. Only hospitals that passed the survey 

conducted by the CMA or the Joint Commission on Accreditation of Hospitals 

could participate in the Medi-Cal program. In 1969, success on the survey 

became a precondition for membership on the California Hospital Association. 

The most intensive study that has been written exarnining quality-of-care 

problems was CO-published by the Califomia Medical Association and Califomia 

Hospital Association, in 1977, in the wake of a malpractice insurance cri si^.'^^ 

The researchers analyzed hospital records in order to discover the extent of 

adverse reactions to medicai treatment. The results showed that only a small 

fraction of iatrogenic injuries was reported or c~m~ensated. '~ '  

in 1996, the California Medical Association fomed an hstitute for 

Medical Quality (IMQ) to consolidate accreditation, certification, and quaiity 

assurance hct ions into one body. That sarne year, the Department of 

Corporations awarded the M Q  a joint contract with the Joint Commission on the 



Accreditation of Hedthcare Organizations to evaluate up to 32 health 

maintenance plans in California. 

At the federal level, the Amencan Medical Association has been involved 

in cutting edge initiatives to improve the quality of health care. In 1997, the 

AMA CO-sponsored the establishment of the National Patient Safety Foundation, a 

not-for-profit foundation to enhance the safety of the U.S. health care systern. 

Since 1998, the American Medical Association has assisted the Agency for Health 

Care Policy Research and the American Association of Health Plans in making 

clinical practice guidelines more widely available through the National Guideline 

Clearinghouse on the Internet. 

HMOs, employer groups and accrediting agencies expect physicians and 

medicai groups to give them detailed quality data showing how well they compete 

on a variety of clinical and service quality measures, such as those developed by 

the National Comrnittee for Quality Assurance. If physicians and medical groups 

do not consistently provide impressive data, they may have difficulty finding 

consumers and employers who are willing to purchase their services. The control 

of HMOs, employer-purchasers and accrediting agencies over the quality 

assurance process has diminished physicians' autonomy in the area of quality 

assurance. A drawback ofdirecting a lot of time, energy and money towards 

manufacturing data is that physicians are left with fewer resources to direct 

towards improving patient access to quality care. Nevertheless, some doctors, 

Like Alain Enthoven, professor of public and private management at Stanford 

Business School, who is on the payroI1 of Kaiser Permanente, argue that heaith 



plans are likely to imptove the quality of health care in the process of reducing 

costs. 

5. Controf of physician discipii~te and liability. 

The regulatory board in California, the Board of Medical Examiners, was 

established in 1876. It had two main transformations that were signaled by 

changes to its name. In 1975, the sarne year that MICRA was enacted, the Board 

of Medical Examiners became the Board of Medical Quality Assurance. 

Democratic Govemor Edmund G. "Jerry" Brown, Jr. encouraged members of the 

legislature to enact MICRA to rectifj a malpractice crisis. Malpractice insurance 

rates skyrocketed so high that between 8 and 18 percent of physicians went "bare" 

(i.e., practiced without malpractice insurance) in 1 976.19' Physicians in a low-nsk 

premium class were faced with costs of $3,500 more than the previous year, while 

specialists in a high-risk class were expected to pay as much as 5 17,000 more. 

The dramatic increases prompted many to withdraw their medicai services in Los 

Angeles and San ~rancisco. Ig3 More significantly, the malpractice crisis changed 

the face of the malpractice insurance industry. Large commercial companies like 

Argonaut, Travelers, Hartford and Pacific Indemnity chose to discontinue their 

services to California physicians, rather than cover the rising costs of lawsuits. 

Physicians set up their own carriers that grew to dominate the marketplace. 

At the tirne that Medicare and Medicaid were instituted, allegations against 

doctoa were rare because doctor-patient relationships were Iess transient and 

more hierarchical than they are today. The Board of Medical Examiners, as the 

regdatory body was then called, had oniy one public member. The Governor was 



responsible for appointing the ten physicians who were members. With the 

massive reorganization in 1975, the composition of the Board of Medical Quality 

Assurance changed. Seven public members joined the twelve physicians on the 

Board. The new composition of the Board signaled that it was serious about 

seeking the interests of the public and not just the physicians. MICRA did not 

initially evoke as much enthusiasm from doctors as it does today. Linda 

McCready and Billie Harris of the Medical Board of California colourfully 

describe MICRA's legacy : 

MICRA did a great deal more than just rein in the explosion of malpractice 
litigation that sprang from the combination of the raveling of the patient- 
physician bond and the consumerisrn of the sixties and seventies. It told 
physicians they were no longer fiee to regulate thernselves like a gentleman's 
social club. It told consumers there were seats at the boardroom table. It told 
hospitals and insurance companies they could not just hustle their dninks, 
incompetents and larcenists out past the loading dock at midnight and pretend 
there wasn't a problem. 

In 1 990, the year Senate Bill 23 75 (Presley 1) was enacted, the Board of 

Medical Quality Assurance was renamed the Medical Board of California. The 

Medicai Judicid Improvement Act of 1990 (Presley 1) incorporated most of the 

recornmendations of a report by the Center for Public Interest Law entitled 

Phvsician Disci~hne in California: A Code Blue Emereencv, which suggested 

overhauling the laws goveming physician discipline. Ig4 in 1993, Senate Bill 9 16 

(Presley II) was enacted with provisions to increase disclosure of idormation on 

problem physicians, expedite disciplinary procedures and improve prosecutorid 

resource~. '~~ 



The California Medical Association and its parent body have fought 

vigorously to limit the disclosure of information regarding physician rnisconduct. 

The rnedical associations are concemed that dixIosure could lead to the public 

humiliation of physicians in their comunities. Disclosure could also jeopardize 

physicians' future job opportunities and efforts to acquire malpractice insurance, 

regardless of the seriousness and merits of the disciplinary action. Nevertheless, 

through changes in legislation, cornputer technology and citizen empowennent, a 

great deal of information has become available. 

In 1986, Congress passed the Health Care Quality Improvement Act, which 

established the National Practitioner Data Bank, to ensure that unethical or 

incompetent health care practitioners do not compromise health care quality. 

Hospitals, managed care organizations and health plans base their decisions to 

hire physicians partially on the information that they access from the National 

Practitioner Data Bank and many other publicly and privately-owned databases. 

As of 1990, the federal government has required malpractice insurers to report 

payments on behalf of physicians to the National Practitioner Data Bank. 

California is the only state other than West Virginia that has strong penalties for 

failure to report adverse peer review reports to the appropriate authorities. A 

health care facility cm be fined $10,000 for intentionally failing to transmit a 

report and the facility's administrator c m  be charged $5,000.'" In 1993, the 

Senate passed Presley II, which required the Medical Board to make publicly 

available information on individuai doctors, who have Iost theh licenses or lost a 

case where the jury or judge awarded f 30,000 or more. The CMA successfully 



sued the Medical Board to keep confidentid the Attorney General's investigations 

of 350 doctors, who had not been forrndly charged. In 1996, the CMA failed to 

prevent the Medical Board from gaining access to peer review hospital records. 

In 1998, legislation was passed that required stricter reporting requirements and 

expanded public disclosure. The reporting threshold for professionat liability 

judgments and arbitration awards was reduced from $30,000 to $0. In 1999, the 

AMA defeated a proposed regulation that would have expanded reporting to the 

National Practitioner Data Bank (NPDB). The proposed regulation would have 

required institutions to submit reports to the NPDB on payments made on behalf 

of the physician, who provided the medical care that was the subject of the claim 

or lawsuit, whether or not that physician was actually named as a defendant.lg' 

The California and American Medical Associations have lobbied to overturn 

the federal Empioyee Retirernent lncome Security Act (ERISA) of 1974, which 

diminishes physician autonomy in the area of malpractice 1iabi1ity.I~~ Congress 

originally ratified ENSA in order to encourage employers to offer their own 

benefit plans by making the standards uniform across the country. Although 

states normaily bear the responsibility for regulating health care, ERISA preempts 

state law. That means the states cannot enforce legislation and regulations that 

relate to employee benetit plans. The federal law has lefi a "regdatory vacuum" 

preventing individuals from invoking ton law remedies in state While 

individuals can bring tawsuits against managed care organizations in federai court 

under ERiSA's civil enforcement scheme, the amount of money that they can 

recover is much more limited than it would have k e n  under state Law. 



Individuds, who sue in federal court to recover darnages caused by wrongfbl 

denial of care by managed care organizations, can receive only the amount of the 

benefits that should have been provided plus incidentals. In a recent California 

case, the federal court ruled that ERISA protected a health maintenance 

organization fiom being sued for darnages by the farnily of a woman who died of 

cancer before the Company authonzed a bone marrow transplant and high-dose 

c h e r n ~ t h e r a ~ ~ ? ~ ~  Thus, there is Iittle that patients and their families can gain by 

suing managed care organizations for denying plan benefits. The patients' only 

rernedy is to sue physicians, even though utilization reviewers, who evaluate the 

appropriateness and quality of services delivered by health care providers, may 

have made the decision to deny care. 

The California Medical Association's reaction to ERiSA is to support 

legislation that would make HM0 rnedical directors liable for coverage decisions, 

rather than holding the organizations responsible. If the CMA supported HM0 

Iiability, it would inadvertently cede responsibility to HMOs for making clinical 

de ci si on^.^^' The CMA encourages physicians to protest (and keep records of the 

appeal) to managed care organizations that wrongfùlly deny care, because the 

physicians can be held liable for not seeking to have the utilization reviewers' 

decisions overtumed if their denid of care results in a bad o u t c ~ m e . ~ ~ ~  The CMA 

successfùlly sponsored a law, Business and Professions Code 2056, which 

protects physicians fiom termination by managed care organizations for 

protesthg bad utilization review decisions. It supported legislation (A.B. 55, 

Chapter 533, Statute 1999 - Migden) that establishes an independent review 



system that health plan enroilees can use. Although the CMA has tried to limit 

physicians' exposure to maipractice suits and the publication of information 

regarding disciplinary actions, California doctors continue tn face a high risk of 

being sued and having their performance records made public. At the sarne time, 

self-insured health plans are virtually immune fiom malpractice suits under state 

law, 

6.  Physicians ' rigirls in hospitais. 

In the 1970s, one of the most important perqs of American Medical 

Association membership was that it enabled physicians to gain hospital privileges, 

fiom which they denved about half of their in~orne.~*.' Now that many California 

hospitals are part of large chahs of for-profit health systems, medical associations 

have lost the power to deny physicians the use of hospita1 facilities. Exclusive 

contracts between hospitals and medical groups, allowing only specialists €rom 

the group to have the right to practice particular specialties in the hospitals, have 

becorne increasingly popular. These contracts are open to abuse. Hospitals may 

be tempted to pressure physicians to pay more than market value for services 

provided by the hospital, or to accept less than the fair market value of goods and 

services that they provide to the hospital, even though it contravenes an& 

kickback legislation and the bar against the corporate practice of medicine. The 

bar against the corporate practice of medicine prevents organizations comprised 

of laypersons fiom employing physicians and fiom making medicai decisions. 

The California Medical Association must fight a perpenial battle to ensure that the 

bar is enforced, 



The Califomia Medical Association has vigorously defended the bar against 

the corporate pmctice of medicine and has argued, "by their very nature, 

arrangements between hospitals and hospital-based physicians mise concems 

regarding physician autonomy in the practice of medicine." For exarnple, the 

Califomia Medical Association joined with the American Academy of Emergency 

Medicine and the Califomia State Chapter of the American Academy of 

Emergency Medicine, in October 1999, to file an amicus curiae bief in a lawsuit, 

brought by Afiliated Catholic Healthcare Physicians against Emergency 

Physician Medical Group and Meriten Physician Management ~ o m ~ a n ~ . ' ~  The 

amici alleged that Meriton (si subsidiary of Catholic Healthcare West, a hospital 

system) was exercising inappropriate control over the way that the Emergency 

Physicians Medical Group practiced medicine by entenng into a 30-year contract 

with them and treating health care as a business. 

The California Medical Association welcomed the recent decision by the 

Caiifomia Department of Health SeMces to reinterpret an 18-year-old law to 

mean that hospitals that participate in the Medi-Cal prograrn are not allowed to 

sign exclusive contracts with physician groups except for pathology, radiology, 

anesthesiology and emergency services. Hospitals can still enter into exclusive 

contracts for other areas such as radiation oncology, cardiac surgery, thoracic 

surgery and neonatologyos 

7. Represen fation rigkts. 

The state of California has been fertile territory for physician unionization, 

afthough the Amencan Medicd Association has had a history of vehementiy 



opposing it. The Union of Amencan Physicians and Dentists (UAPD), which is 

based in Oakland, Califomia, was founded in 1972.~'~ The UAPD has managed 

to survive until today, even though only one other of the 26 doctors' unions in the 

United States that formed in the 1970s is still operating. The UAPD currently has 

about 6,000 Californian members. 

In 1975, the single largest strike to date of U.S. private-practice physicians 

took place in California, as physicians protested the enormous rise in malpractice 

insurance rates throughout the state. Their complaints were heard. Govemor 

Jerry Brown issued the MICRA legislation to address the issue. The CaIifornia 

Medical Association and the American Medical Association did not actively 

support the strike, which was led by individual physicians. Instead, they took the 

position that withholding services did not constitue a strike, and could be viewed 

as a legitirnate way to resolve disputes.'07 

In the past decade, collective bargaining has risen to the top of the lobbying 

agenda for organized medicine in Califomia. Collective bargaining rights have 

become attractive in a managed care environment, as more physicians become 

employees and recognize the need to level the playing field with health plans and 

insurers. 1999 was a banner year for unionization efforts in California and 

throughout the United  tat tes?' h 1999, the California Medical Association tiled 

an amicus curiae brief in support of the Cornmittee of intems and Redents' 

(CR) petition to the National Labor Relations Board, even when the AMA 

decided not to publicly declare its support. The C R  wanted the house stafTat 

teaching hospitais to be given the right to bargain collectively. Hence, an earlier 



ruling by the National Labor Relation Board in 1976, that they were not entitied 

to protection, had to be overtumed. The CMA and the CIR formed an alliance in 

1999, encouraging residents and intems to join both organizations. That same 

year, the Los Angeles County Medical Association took the initial steps to 

establish the Professional Union of Los Angeles County Physicians. That union 

is still in its formative stages. because federal antitrust laws are in the pmcess of 

being changed to allow groups of independent-contracting physicians to bargain 

as single ~nits.~'' 

Instead of pursuing unionization, the American Medical Association set up 

Physicians for Responsible Negotiation (PRN), an organization to provide 

professional services for groups of physicians who need help negotiating with 

their employers. PRN also assists the 95,000 resident physicians who have been 

classified as employees by the National Labor Relations Board, and hence can 

negotiate c o l l e c t i ~ e l ~ . ' ~ ~  ~ h e  AMA has been seeking to build support for its 

contention that the court should consider some physicians to be "de facto 

employees" of health plans so that they can legally engage in collective 

bargaining. On March 30,2000, the House Judiciary Cornmittee approved H.R. 

1305, "The Quality Health Care Coalition Act of 1999," which was hailed as a 

&'Big Win" for organized medicine. The bill, sponsored by Rep. Tom Campbell 

(R-Calif.), would allow physicians to engage in joint negotiations with health 

pians? l 



ASSESSWNT AND EXPLANATlON 

1. Control of the number, m k  and geographic &tribution of physicians. 

As this historical overview shows, 0nta;i.o and Califomia have taken 

different approaches to physician supply policy since the late 1960s. At that time, 

both jurisdictions struggled to increase the number of doctors providing medical 

services to their population, but were soon faced with a new problem - an 

oveaupply of physicians. In Ontario, medical schools, the OMA and government 

have worked together to control physician supply. By restricting the number of 

residency training positions, the government and organized medicine reduced the 

number of physicians when they perceived an oversupply in the early 1990s.~" 

By the end of the decade, the perceived oversupply had been replaced by an 

undeaupply of physicians. In contrast, physician supply policies have not been 

able to significantiy alter the oversupply of Califomia physicians. However, 

recent evidence suggests that States, with the highest rate of managed care 

penetration, are b e g i ~ i n g  to reduce the increases in physician-to-population 

ratios.'13 

What accounts for the divergence in the approaches to physician supply 

policies? This analysis explains the divergence by referring to the different ideas 

about the role that the state should play in health policy formation and 

implementation, physicians' preferences, and incentives that the different 

institutional settings provide for political action. The Ontario govenunent has 

played a proactive role in altering the incentives for training physicians to closely 



reflect its goah. In Califomia, there are rnany more constraints that limit the 

capacity of the state government to alter the number of physicians. 

Ontarians are willing to tolerate a more intewentionist role for the 

govemment than is the case in Califomia. Although the government has the 

capacity to place tight restrictions on the number of new physicians, it is expected 

to negotiate with the medical profession to reach a mutually acceptable 

compromise. For example, even though the Hams govemment's Restructuring 

and Savings Act (Bill 26) originally contained a clause that would have given the 

govemment the authority to lock out new physicians, the clause was ultimately 

changed because it was vigorously opposed by the PAIR0 and the OMA. The 

govenunent was willing to make concessions to the medical profession in order to 

maintain good relations. The strength of the state and sectoral interests, and their 

ability to engage in long-term decision-making, are characteristics o fa  

concertation network. 

In Ontario, the medicai profession has participated in poiicymaking as an 

insider, rather than advocating For change from outside the poiicy process as is the 

case in California. Robert Suilivan, Mamoru Watanabe, Michael Whitcomb and 

David Kindig observe: 

Canadian provincial medical associations have been active participants, 
dong with provincial health ministries, licensing bodies, regulatory 
authorities, and medical schoots, in shaping policies that limit medical 
school enrollments, adjust the specialty training mix to accord better with 
needs, control immigration, and establish practice location in cent ive^?'^ 

When the Ontario govemment brought in global caps on fee-for-service 

payments, it gave the medical profession an incentive to try to reduce the number 



of physicians by training fewer students. Now that a consensus has been reached 

that there is again an undersupply of physicians, the medical profession and 

govemment are working together to try to increase their numbers, as 

recommended in Dr. Robert McKendry Fact-finder's Report, commissioned by 

the Ministry of Health in 1999. 

In California, physician supply has expanded with little oversight by the 

medical  association^.^" The state legislature has tned to indirectly limit the size 

of ctasses by altering the level of funding that is allocated to tlie rnedical schools. 

Since only about 40 percent of medical schools are part of public institutions, the 

government does not have as much leverage as in Ontario, where al1 medical 

schools are public. M a y  physicians move to Califomia from outside the state? 

No single government department has control over the number of international 

medical graduates that are trained in Califomia. Instead, regulatory power is 

dispersed arnong many government departments that can gram exceptions to 

foreign medical students to allow them to set up practiçes in the state, even if 

there is little demand for them. 

In Califomia, a laissez faire system exists. Specialized groups compete 

with each other to have their interests heard by the mmy members of the state. 

Physician supply policy is studied exhaustively, but the outcome is rarely a 

coherent policy. The medical profession, research institutes and govenunent 

agencies have produced numerous studies showhg a physician surplus, but 

Californian policyrnakers have been reluctant or unabte to act because 



decisionmaking power is fragmented between so many stakeholders. Steve 

Schroeder describes the pluralist network that has developed in the heaIth scctor: 

The United States, which departs frorn other nations in how it organizes 
and finances medical care, also differs in never having had a national 
policy on medicai manpower. tnstead we have delegated the production 
of physicians - that most crucial component of medical care - to a loosely 
c o ~ e c t e d  confederation of voluntary agencies: the academic medical 
centers, the nation's teaching hospitals, the Arnerican Board of Medical 
Specialties, and the Accreditation Comrnittee for Graduate Medical 
Education (ACGME). The result of this arrangement has been the 
uncoordinated, de facto devolution of sician manpower planning to the 
clinical leaders of acadernic 

Thus, an irrational system has developed in California, whereby a surplus of 

physicians, particularly specialists, is trained at enormous cost to the state, but the 

uninsured still do not receive adequate access to health care. 

In the 1990s. the surplus in the number of Caiifornia physicians had the 

effect of reducing physician bargaining power with independent practice 

associations, medical groups and the health maintenance organizations with which 

they c o n t r a ~ t . ~ ' ~  Physicians have lost their clout in a state where five health plans 

dominate 90 percent of the market, instead of the many local, nonprofit HMOs 

that existed a decade ago.21g Physicians have felt compelled to accept contracts 

with managed care organizations, even if the tems are poor, because they need 

patients in order to bill for services and make their practices profitable. The 

surplus of physicians appears to have reduced their corporate autonomy in 

California and increased the influence of managed care organizations. 

Ontario and California had close to the same proportion of primary care 

doctors and specidists when their govermnent-financed health insurance 



programs were set up in the late t 960s. The number of specialists has remained 

almost equal to the number of primary care doctors in Ontario, but in California a 

greater percentage of doctors have become specialists. Why is there a difference 

in the public policy approach for correcting workforce imbalance in the two 

jurisdictions? 

The medical schools and the provincial govemment have had more leeway 

to negotiate the specialty mix and training of physicians in Ontario. due to the 

existence of a concertationkt policy network. Dr. Harvey Barkun, Associate 

Dean (Professional Affain) at the Faculty of Medicine, McGill University, gives 

three reasons for the significant difference in the ratio of specialists and primary 

care physicians on Canada and the United States. He suggests that in Canada 

family medicine is a more "satisfj4ng discipline," since physicians know that they 

can provide services to the poor and be paid for them under the universal 

comprehensive health care system. Canadian physicians are not as motivated to 

becorne specialists as their Americm counterparts. because they are not saddled 

with as hi& a level of student debt when they graduate and there is not as wide an 

income gap between most specialties and farnily medicine. The medical schools 

in Canada have departments of farnily medicine that have gained more respect 

fkom academic ~ o l l e a ~ u e s . ~ ~ ~  

Perverse incentives in the Medicare fhding of Graduate Medical 

Education (GME) led to the training of more California specialists, and fewer 

primary care physicians, than were needed. Until 1997, hospitals were 

encouraged by the design of the Medicare program to try to recruit a large number 



of residents because, by hiring many, they would augment their level of funding, 

even if the specialists that they were training were not needed in the marketplace. 

The institutional bias of the Medicare prograrn and the traditional culture of 

acadcmic medicine, that valued "departmental autonomy, a decentralized 

decision-making structure based on consensus and a cornitment to the primacy 

of education and research,'"" led to most specialists being trained in a hospital 

setting. Residents would have been better prepared to meet the needs of managed 

care patients if they had received more training in an ambulatory setting. The 

Council on Graduate Medical Education found, in 1992, that there were powerful 

disincentives in the Medicare GME policy that prevented managed care 

organizations from training physicians.22' The American policy of making 

specialty training more readily available in a hospital setting contrasts with the 

situation north of the border, as Harvey Barkun noted: 

Once a resident in registered as a postgraduate student in a university- 
based accredited training program in Canada, the resident is paid 
regardless of the location of the training site. This policy has permitted 
prograrns to extend the educationd experience outside the traditional 
teaching hospital w herever appropriate.'" 

Thus, the disjunction between CaiifomiansT needs and the mix and training of the 

workforce could be partially traced to the policies of institutions, which have 

remained in place Iong afier they had outlived their usefulness, and the lack of a 

concertationkt network between the government and the medical profession that 

might allow for the development of policies that are more receptive to the needs 

of physicians and patients. 



The exponentid growth in the number of specialists that resulted has 

reduced physicians' corporate autonomy. California specialists, who have often 

been trained outside the state, compete ferociously for rnanaged care contracts. 

The few managed care organizations that dorninate the market c m  virtuaily 

dictate the terms of the contracts because there is a surplus of specialists willing to 

accept them. 

Ontario and Califomia have consistently faced the problem that their 

physicians are poorly distributed. In Ontario, underserved populations are to be 

found mainly in rural and remote areas, but in California, many Latinos and 

blacks are underserved, even if they live in large cities. Why has the 

maldistribution of doctors been rnainly a geographical problem in Ontario, 

whereas in Califomia, it has taken on racial overtones as well? 

In Ontario, medical services have been perceived as a universal right, 

offered to al1 citizens regardless of their age, race, place of employment and 

health status. yet there are significant geographic disporities in the medical care 

that patients receive. The provincial government has been strong and 

interventionist enough to influence some physicians to practice where they are 

needed, through its control of their fee schedule, and through its negotiations with 

key representatives in the Professional Associations of Internes and Residents of 

Ontario and the Ontario Medical Association. The government has successfuliy 

encouraged some physicians to practice in geographicdly remote areas, by 

offenng to increase their level of reimbursement or by threatening to lower their 

pay if they iocate in oversewed metropolitan centres. The existence of a 



concertationist network has provided the medical profession with opporhmities to 

influence the distribution policy that the govemment pursues and the incentives 

that it offers physicians to practice in rural and remote areas. Nevertheless, the 

geographic maldistribution of Ontario physicians remains a signifiant problem 

because physicians ultirnately have the freedom to set up practices where they 

choose, and many are attracted to the amenities that the cities offer. 

In California, physicians have a financial disincentive to provide medical 

services to the uninsured and Medi-Cal patients, who sue ofien ethnic minorities, 

because they will not be adequately reimbursed for their efforts. Since the nsks of 

providing health care to the financially disadvantaged are not evenly shared 

across society, physicians may end up carrying a disproportionate share of the 

burden for providing medical care to patients, who lack sufficient rneans to 

purchase it on the market. Physicians know that they are more likely to make a 

profit from their medical practices in highly populated areas, catenng to 

individuals and groups who are privately insured. Hence, it is difficult for the 

federal and state governrnent to lure physicians and managed care organizat ions 

to set up practices in undersewed areas. 

Universal health insurance does not exist because many politically 

influential Californians consider medical care to be a consumer good that is 

primarily the responsibility of individuals and employers, and the state only in the 

case of the old, poor and disabled. The pluralist policy network that has 

developed has not encouraged members of the healih policy community to engage 

in long-term planning and coordinate their efforts for the extension of heaith care 



to the undersenred. Instead, it has produced health policy that is reactive and the 

product of well-organized interest groups vying against each other to fùrther their 

own self-interests. 

2. Control of medical research. 

Physicians' control over medical research has diminished since the 1960s, 

in Ontario and California, as academic physicians have become more dependent 

on the private sector as the source of funding for their research projects. The 

private sector has been able to play a growing role in research because the 

universities, hospitals, research centers and medical professors have welcorned 

the money to compensate for insufficient funding by the government. Although 

some medical journals, like the Canadian Medical Association Journal and the 

New England Journal of Medicine, have had policies in place to ban editoriais 

that were biased towards dnig manufacturers, they have had difficulty 

maintaining them because so many doctors have links to the ~ o r n ~ a n i e s . ' ~ ~  

The rise of private sector funding for research has reduced physicians' 

ability to conduct the projects of their choice and disseminate their findings. This 

is particularly the case in California, where for-profit Institutional Review Boards 

face potential conflict of interest situations. For-profit IRBs risk losing business 

if they do not approve projects, even though the projects may compromise the 

safety of the research subje~ts.~ '  

Thus, control over medical research has drifted away fiom physicians in 

Ontario and California as research ethics boards replace the medical profession as 

the decisionmaken on the matter of which research projects to approve, and 



pharmaceutical companies replace or complement the govemment as the source 

of funds. The concertationist network between the medical profession and 

govenunent in Ontario has not helped the profession maintain its earlier control 

over the ethics review of clinical dmg trials, in recent decades, in the wake of "an 

international trend toward legislative or regulatory control over the conduct of 

medical research involving human s~bjects."~" 

3. The &?ence of a pro/essionui cotie of ethies. 

Both the Canadian Medical Association and the American Medical 

Association have longstanding policies of publishing professional codes of ethics. 

Codes of ethics outline the consensus within the associations about general 

pnnciples that underlie their policies. However, neither the Canadian Medical 

Association, nor the American Medical Association, makes a practice of 

penalizing physicims for not honouring the code of ethics. 

In Ontario, the key values and goals embodied in the code of ethics are 

better preserved than in California. Most Ontario doctors continue to be viewed 

by their patients as deserving of trust because they have a lot of clinical autonomy 

to provide medical treatment to their patients when they judge that it is warranted. 

California docton' values, decisions and cornpetence are often treated as 

suspect,"' since many face financiai constraints that interfere with their ability to 

care for patients (see chapter 4). Utilization reviewers of managed care plam, 

who are sornetimes physicians, have been known to deny medically necessary 

heaith care to patients without even examining them."' Medical associations do 

not oAen hold physicians accountable for contraverhg the code of ethics, when 



physicians' allegiance to managed care plans leads them to make decisions that do 

not respect their patients' interests. 

4. Contrul of licensing, accreditation, credetttiding, and qua fity assurance. 

In Ontario, which is closer to the ideal type of a profession-based health 

care ~ ~ s t e r n ? ~ ~  the medical profession has retained much tighter control over 

licensing, accreditation and credentialing than in Cdifornia, where rnany players 

have a role in these processes. The Ontario Medical Association and the College 

of Physicians and Surgeons of Ontario play a key role in overseeing health care 

quality assurance in the province. The expansion of the medical profession's 

corporate autonomy in the area of quality assurance has not corne at the expense 

of physicians' clinical autonomy. Both have been preserved, since individual 

practitioners can exercise their own discretion in implementing the guidelines that 

the medical profession endorses. 

In Califomia, rnany public and private bodies are involved in accrediting 

health care programs and institutions and in credentialing physicians. The 

Caiifomia Medical Association has had to stniggle to try to ensure that decisions 

regarding accreditation and credentialing are made on the basis of quality of care 

and not just economics. If physicians provide few services to uninsured and low- 

income patients, who are disproportionately black and Hispanic, managed care 

organizations are more likely to rank their performance highly and retain tl~ern.~~' 

Therefore, Califomia physicians' lack of control over the credentiaiing process 

means that they have diminished autonomy with regards to choosing their patients 

and making decisions about the ailocation of heaith care resources as well. 



The state and federal governments and managed care organizations have 

diminished California physicians' corporate and clinicd autonomy in the area of 

quality assurance, as well. Many public and private sector organizations have 

taken a proactive role in developing clinical guidelines. Some like the Foundation 

for Accountability are geared towards consumers. Others, like the American 

Medical Group Association, view medical groups as their target audience. The 

merits of measurement are widely touted, but it remains to be seen if the effort put 

into generating comparative quantitative data on patients' outcomes is well spent, 

or if it could be better spent directly on healing the patients. Harold Bursztajn and 

Richard Sobel of Harvard University have been critical of the growth of health 

care data banks, which are used to develop clinical guidelines and strengthen 

quality assurance, since they may threaten patient confidentiality. They write: 

The proposcd data collection and documentation subject patient care to 
nonconsensual and, at best, experirnental influence and manipulation, 
because the usehlness of databases is unproven. For the goverment to 
impose what arnounts to an experimental health care practice by assurning 
that care should be organized so that its outcomes are "measurable" is 
contrary to the goals of accountability, ethical concerns, and high-quality 
care. 231 

ironically, the govemment has embraced evidence-based medicine with Iittle 

ernpirical evidence that it improves quaiity and lowers costs. In the process of 

imposing their version of credentialing and quality assurance, purchasen have 

been known to interfere with physicians' fieedom to make decisions that are 

clinically appropriate for their patients. As David Barton Smith, the author of 

Health Care Divided: Race and HeaIinn a Nation, eloquentiy observes: 



Managed-care plans now impose requirernents on medical practices and 
hospitals that the implernenters of the Medicare program would never 
have dared to dream about. Purchasers, whether contracting for services 
for pnvate employees or for public beneficiaries in the Medicare or 
Medicaid programs, now cal1 the shots. The set the rules of the game 
that define the self-interest of the providers. $2 

S. Control of physician dkciplinc and liabiiity. 

Physician autonorny in the area of discipline and liability has eroded over 

the past three decades in Ontario and California. However, it has been better 

preserved in Ontario, under a professional model of accountability, than in 

California, under an economic model. In Ontario. the CPSO has retained its 

independence from government and its role as the only regulatory body that can 

discipline doctors. In contrast, the medicai profession's regulatory body has been 

subsumed by the Califomia state, thereby reducing physicians' disciplinary 

control. The Medical Board of Califomia is housed within the Department of 

Consumer Affnirs of the State and Consumer Services Agency. The attomey 

general's office makes the decision about whether to refer the case to the Division 

of Medical Quality for disciplinary action or to the local district attorney for 

criminal prosecution. The role of the public on the cornmittees of the CPSO and 

the MBC has expanded, but in California, information about disciplinary actions 

against doctors is more readily accessible on the website?' 

The rnanaged care organizations, rather than the regulatory bodies, impose 

the heaviest penalties on physicians for incompetent or unethical conduct. The 

MCOs can refuse to hire physicians, and thereby limit their access to patients. 

The CMA has successfûlly sponsored legislation to protect physicians fiom 



temination fiom managed care organizations for protesting utilization review 

decisions. Nevertheless, the California rnedical profession can never tum back 

the dock to the days wher: it was taken for granted that the regulatory board had 

the right to discipline physicians without a plethora of outside reviewers and 

pubIic spectators watching over the process. 

The California Medical Association has rnanaged to preserve MICRA 

since 1975. The MICRA legislation has saved physicians millions of dollars that 

they would otherwise have had to pay in malpractice insurance premiums. While 

the preservation of MICRA has been one of the CMA's most important 

achievements, the medical profession in California has still not retained as much 

control over physician discipline and liability as its Ontario counterpart because 

the rate of lawsuits for malpractice is much higher. '" Californian victims of 

iatrogenic injuries are dependent on gaining huge settlements to ensure that they 

can pay their living expenses, since they do not have access to a universal health 

system. California physicians are also more vulnerable to lawsuits than Ontario 

physicians because they are expected to practice at the sarne standard of care as 

fee-for-service physicians, even if they serve rnanaged care organizations that 

limit their resources. As has been discussed, the courts have interpreted ERISA to 

mean that state suits on self-insured plans are not allowed and federal suits c m  

oniy recover the cost of the denied services.23s In order for patients, covered by 

self-insured plans, to have any hopes of gaining a generous reward to compensate 

them for iatrogenic damages, they must sue their physician. Thus, Caiifornia 

physicians have Ion some of their controi over discipline and liabiiity under the 



managed care modei, because the judiciary has interpreted the ERISA law in a 

way that encourages victims of iatrogenic injuries to hold physicians responsible 

for negligent decisions, and lets managed care organizations hide behind the law. 

6.  Physicians ' righ ts in It ospitals. 

Physicians' rights in hospitals have declined in Ontario, but they have 

declined even more in California. In Ontario, Premier Hams used legislation in 

the form of "Bully Bill" 26 to deprive physicians of their right to darnages if their 

hospital privileges were revoked, as the Health Services Restructuring 

Commission (1996-2000) overhauled the system with little input from doctors. 

Nevertheless, the HSRC was careful to solicit physicians' goodwill, since the 

medical profession had been engaged in a longstanding concertationist 

relationship with the government. The HSRC set up a fact-finding tearn on 

physician human resources that was receptive to the OMA's positions on 

physician workforce adjustment? 

In California, commercial exploitation has made it dinicult for physicians 

to find a hospitai where their work is properly valued and quality of care is 

preserved. In the turbulent marketplace, physician groups try to undercut each 

others' bids in order to win exclusive contracts, even if it rneans that their 

performance is barely acceptable rather than of the highest quality.x7 Hospitals 

are no longer seen as the physicians' "temple of hea~in~."~ '  Instead, they are 

being held to a higher standard of evidence, as heaith-care purchasers require 

proof in the form of outcornes research that managed care is delivering a 

cornpetitive product. Thus, California physicians' hospital rights have declined as 



the managed care organizations that contract with hospitals have forced 

physicians to accept suboptimal working conditions. Since there is an oversupply 

of California specialists, they have been eager to sign contracts under any 

conditions. The antitrust laws have prevented physicians fiom presenting a united 

fiont to resist unfair conditions imposed by managed care plans. 

Representation rig/rts. 

Representation rights may be the aspect of professionaI autonomy that best 

shows that 'rhe mighty have fallen." Ontario physicians disdained binding 

arbitration rights when Justice Hall first suggested them. However, when 

physicians realized that they had limited strike power, binding arbitration 

appeared more attractive to them than the alternative of the government 

unilaterally imposing the tems of their work. 

Three decades ago, most California p hysicians would have considered 

unions to be a threat to their dignity as professionals. Today, they hail it as a 

victory that they have almost won union status. Since an increasing number of 

physicians are subject to the control of managed care organizations and fewer 

remain in private practice, it is important for physicians to try to preserve their 

autonomy by advancing their claims as "workers," as weU as by asserting their 

rights as "professionals." Medical associations do not want physicians to become 

subordinate to nonphysician organizational hierarchies because it means giving up 

decisionmaking powers. At the same time, union status promises some 

bhvsicians more ne~otiatine ciout than thev currentlv have. 



This, then, is a cornparison of corporate autonomy in Ontario and Caiifomia since 

the late 1960s. The medicai profession has lost some of its control over physician supply 

and distribution, research, accreditation, quality assurance and discipline in the two 

junsdictions. Physicians' nghts in hospitals and representations nghts have also 

declined. Nevertheless, the Ontario medical profession has been better able to defend its 

intereas than its California counterpart because the institutional apparatus within which 

physicians are regulated has locked in a system that has stunted the growth of the private 

insurance and business interests in the health sector. The Ontario govemment has not 

constrained the corporate autonomy of physicians to the extent that third-party payers 

have restricted corporate autonomy in California. Instead, a concertation policy network 

has developed between the government and the medical profession. Government 

officiais and rnembers of am's-length bodies (e.g., the Health Professions Legislation 

Review and the Health Services Restnicturing Commission) ask leaders oforganized 

medicine for their advice on "physicians' issues;" however, their opinions on elements of 

health policy that more indirectly concem them no longer carry as much weight as they 

once did. 

In California, the political and institutional setting provides Few opportunities for 

major health refom. The institutions and interests are so fragmented that it is dificult to 

pass comprehensive health care proposais. In the absence of a universal publicly 

financed health system that minimizes the role of private insurers and business interests, 

third-party payers are drawn into the struggie to shape the health policies that affect 

physicians' corporate autonomy. In this pluralist fiee-for-dl, it has been difficult for the 

medical profession to retain the remnants of its status as a self-regulating guild. 



Consequently, its corporate autonomy is challenged on every side: by pharmaceutical 

companies, wanting to ensure that medicai professors publish research studies that make 

positive references to their producrs; by consumers, eager to find doctors with untainted 

performance records; and by third-party payers, wanting to cut medical costs even if it 

means physicians' freedom to set their own standards is in jeopardy. The next chapter 

will compare physicians' struggle to maintain their clinical autonomy (i.e., keep other 

actors from interfering in the patient-physician relationship) in Ontario and California 

since the Iate 1960s. 
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C W T E R  3 

CLJNlCAL AUTONOMY 

Clinicaf autonomy is a simpler concept than corporate autonomy, which was explored 

in chapter 2. In this chapter, 1 define clinical autonomy, compare the goals of the medical 

profession in Ontario and Cdifomia, and describe the primary changes since the late 

1960s. Then 1 combine a historicai institutionalist and policy network approach to 

explain why clinical autonomy is less threatened in the context of the publicly fünded 

system in Ontario, than in California's rnanaged care system. 

As we saw in the last chapter, a strong state and a concertation network between the 

medical profession and the state have strengthened the professional autonomy of Ontario 

physicians by facilitating the development of universal health insurance. Clinical 

autonomy is better preserved in Ontario because the interests of physicians and patients 

are likely to more closely coincide under a single payer system, than under a system with 

multiple payers. In Califomia. multiple payers have acted as a wedge in the physician- 

patient relationship. Primary care physicians, who are part of managed care 

organizations, have a dual and sometimes contlicting role: as gatekeepers to limit 

patients' access to specialists and costly treatment options, and as patients' advocates.' 

In Ontario, organized medicine was unified enough to resist the use of clinical guidelines 

to reduce clinical autonomy by Iobbying for individual practitioners to make the crucial 

decisions about how the guidelines would be implemented. In Califomia, physicians' 

interests were too fiagrnented to mount an effective opposition to the many strategies that 

managed care organizations emplo yed for making phy sicians more cost-conscious 



including capitation, utilization review, clinical guidelines, and financial incentives, such 

as bonuses and withholds, and risk-sharing. 

THE WMNNC OF CLiNICAL AUTQNOMY 

Some physicians consider clinical autonorny to be at the heart of physician 

autonomy? They believe that the sacredness of the patient-physician relationship is 

jeopardized if the clinical autonomy of physicians is not preserved. If insurers, 

governments and health plans assume the rote of arbiters of the patients' fate, patients 

lose their ability to trust that physicians can effectively arbitrate on their behalf. When 

clinical autonomy is intact, physicians have the freedom to make decisions about the 

acceptance of patients, their diagnosis and treatment and the confidentiality of their 

records without interference from third parties. 

Gloria Enget defined "autonomy on the individual level," which I refer to as clinical 

autonomy, as "the professional's self control over both his [sic] decisions and his [sic] 

work activities within a particular work setting, or his [sic] freedom to deal with his [sic] 

client.'" In 1968, she submitted a thesis at the University of California, Los Angeles in 

which she showed that '.a moderately bureaucratic setting provides greater autonomy for 

the professional than either a highly bureaucratic or a non-bureaucratic setting." 

Physicians in a moderzteiy bureaucratic setting had the benefit of sharing the costs of 

their physical facilities with other physicians, but were not subject to the same degree of 

hierarchic controls and rigid regdations as physicians in a highly bureaucratic setting. 

Engel found that physicians had the Ieast autonomy in a highly bureaucratic setting, 

whereas they had a moderate level of autonomy in a non-bureaucratie setting or single 



practitioner setting. She could not have anticipated the extent to which even physician- 

dnven organizations, such as Kaiser Permanente Health Plan, would interfere with the 

clinical autonomy of California physicians over the next three decades. 

1. Control over the acceptance of putien îs. 

The issue of physicians' control over the acceptance of patients is closely 

linked with the patients' right to choose physicians and with the patients' access 

to health care services. Theoretically, a physician may be able to accept any 

patient. However, a physician's ability to provide services to a patient will be 

lirnited if the patient is not covered by comprehensive health insurance, if the 

patient cannot f iord necessary prescription drugs, or if there are long waiting 

lists for specialist referrals, surgical or hospital care, or diagnostic tests or 

procedures. 

Physicians contend that they should be fiee to decide which patients to accept 

and which to reject. Fee-for-service practitioners are better able to maintain 

continuity of care with their patients than doctors who work for health 

maintenance organizations. The latter usually renew their relationships with their 

patients on an annual basis. Since the health maintenance organizations do not 

want to risk losing money, they may be unwilling to hire or retain physicians with 

a history of catering to patients with chronic disabilities, whose treatrnent is costly 

(e.g. AlDS patients). 

The medicd profession tries to limit the ability of HMOs to hire physicians 

selectively and terminate their contracts unilateraily. Physicians tend to suppoa 

"any willing provider" legislation (that wodd require networks and organizations 



to hire any physicians willing to accept their terms of employment), and 

legislation that prevents managed care organizations fkom terminating physicians 

without cause. If managed care organizations refuse to contract with some 

physicians, those physicians lose the opportunity of treating the patients 

associated with the plans, even if the patients would value their services. Another 

threat to physicians' ability to choose their own patients is ~!k financial 

insolvency of health plans! If managed care plans face financial failure, 

physicians may be unable to retain their relationships with their patients.5 

Managed care organizations can pressure primary care physicians to treat 

patients for ailrnents that in a traditional health system would have been treated by 

specialists. In that situation, pnmary care physicians are forced to choose 

between rehsing to treat the patients, and thereby risking that the directors of the 

health plan will be displeased with them, or treating the patients, and risking 

malpractice exposure for practicing beyond their ski11 level. 

2. Control over diagnosis and treatment ~jy physicians. 

As part of their clinical autonomy, dactors seek to control the nature and 

volume of their tasks. They assert the right to communicate fieeIy with patients 

and infionn them of the full range of treatments available, not just the ones 

covered by their health plans. In a traditional model of health care, where clinical 

autonomy is preserved, physicians' relationships with their patients are direct and 

they c m  provide them with unconstrained referral~.~ in a managed care model, 

peer physician managea or other staf f  may review the treating physicians' 



decisions about referrals and treatment patterns and discourage hem fiom making 

referrals outside the organization. 

The impact of utilization review on physician autonomy can be mixed. Mark 

Schlesinger, Bradford Gray and Krista Perreira have identified four ways in the 

literature that utilization review is thought to threaten physician autonomy: by 

presenting a direct challenge to their authority; intmding on their decisionmaking 

and increasing their papenvork; forcing them to standardize their treatment; and 

altering their professional ethics to make them more business-oriented and less 

scientific. These researchers detemined that standardkation presented the most 

pressing problem. Utilization review, conducted by licensed physicians, can also 

strengthen physician autonorny in ways that are ofien overlooked. It can help 

physicians to elirninate harmful practices and it can provide physicians with 

information that they can pass on to their patients, who cm then make more 

informed decisions? 

Some physicians consider the option of using complementary medicine to be 

an essential part of their clinical autonomy. However, the medical profession may 

contest the right of individuai practitionea to experiment with alternative 

medicine that is not sanctioned at the corporate level, because it seeks to 

standardize treatment protocols. Managed care organizations tend to favour the 

least expensive treatment option. S ince al lied health pro fessionals provide 

services at a lower cost than doctors, they are more integrated into the delivery of 

services in managed care plans than in traditionai indenmity insurance plans. 

Thus, the interests of physicians and managed care organizations may be very 



different, with regards to the issue of diagnosing and treating patients, although 

there are invariably some areas of overlap. 

3. Ownershrjr of patients' records. 

Physicians are expected to keep the details of their patients' medical records 

confidential in order to maintain their trust. The Hippocratic Oath states that 

"Whatsoever 1 shall see or hear in the course of my profession . . . 1 will never 

divulge, holding such things to be holy secrets."' It was easier to preserve the 

confidentiality that is at the heart of the physician-patient relationship before a 

host of intermediaries becarne intent on gaining access to that information. 

Physicians have traditionally assumed that they "own" patients' records since 

they are the ones that produce and store them? Over the past three decades, their 

ownership of medical records has been challenged on every side. Patients have 

become more assertive about demanding to know the contents of their medical 

records and the courts have recognized their right to the information. Health 

plans have expected access to more and more "confidentiai" information so that 

they can be aware of consumers' medical histories before providing them with 

insurance or treatment. Some employers improperly try to discover people's 

medical histories before they make decisions about hiring or promoting them. 

Governments have required physicians to open their medical records so that they 

can audit them for fiaud and abuse, which in California is referred to as the Medi- 

Cal program's "billion-dollai' problem.10 The problem of h u d  and abuse will be 

explored in chapter 4. 



Advances in computer technology have made it possible for more people to 

have access to electronic records than have access to paper-based records. 

However, privacy features can be built into electronic medical records that make 

them safer than paper-based records and make it easier to identify who has read 

the records. If privacy regdations are not stringent enough, patients nsk having 

intimate details oftheir lives released to interested parties, who may use them for 

discriminatory purposes. On the other hand, if privacy regulations are too 

stringent, medical researchers have difliculty gaining access to the information 

that they need to develop guidelines and determine the eficacy of case 

management me thods. 

THE GOALS OF THE MEDICAL ASSOCIATIONS 

I .  Control over the acceptance of pdents. 

The medical associations try to maximize physicians' freedom to accept or 

reject patients as they see fit. The Ontario Medicai Association implicitly 

embraces the Charter for Physicians of the Canadian Medical Association. The 

Charter asserts that a physician needs '%O be able to refuse to accept a patient, or 

to discontinue a professional relationship, except in emergency situations and 

consistent with the Canadian Medical Association's Code of ~thics."' ' 
Caiifomia physicians can treat any patients, but they will not necessarily be 

reimbursed for their services. In order to be reimbursed under managed care, 

doctoa must often obtain prior authorization frorn health plan reviewen. The 

California Medical Association defends physicians' right to treat any patients 



even undocurnented ones, who were denied ail except emergency medical care by 

Proposition 187 in 1994." The CMA opposes the right of health plans to 

terminate physicians without cause because this disrupts the relationship between 

the physician and the patient and can threaten patient confidentiality. 

The American Medical Association makes several references to the issue of 

physician control nvcr the acceptance of patients. The AMA states that any 

provider should have the right to appeal a managed care organization's decision 

that prevents them from participating in a plan." It opposes "any attempt to tie 

medical licensure to a physician's obligation to take part in any payment system 

or plan, including ~edicare."" 

2. Control over diagnosrS and treatment by plrysicr'ans. 

The Canadian Medical Association asserts that physicians should have control 

over the diagnosis and treatment of their patients regardless of the changes that 

are made in the health care delivery system. According to the Canadian Medical 

Association Charter for Physicians, physicians need '30 be fiee to infonn patients 

of al1 appropriate options relevant to their care and to have clinical autonomy in 

recornrnending  are."'^ 

Similarly, the California Medical Association states that patients should have 

Çeedom of choice for prescription dnigs. It has lobbied to preserve physicians 

right to prescribe any drug, regardless of whether or not that dmg is on the state's 

list of ones that are covered under public programs.'6 The CMA suggests that 

physicians, not laypersons belonging to health plans, should be responsible for 



utilization review.17 The Amencan Medicai Association identifies various aspects 

of clinicai autonomy that it defends. It recommends that, 

certain professional decisions critical to high quality patient care should 
always be the ultimate responsibility of the physician practicing in a health 
plan [including] when diagnostic tests are appropriate; when and to whom in- 
plan physician refenal is indicated; when and to whom out-of-plan physician 
referral is indicated; when and with whom consultation is indicated; choice of 
in-plan service sites for specific services; frequencyllength of offce/outpatient 
visits or care; use of out-of-fonnulary rnedications; recommendations of 
patients for other treatment options, including non-covered care; [and] 
determination of the rnost appropriate treatrnent r n e t h o d o l ~ ~ ~ . ~ ~  

3. Ownership ofpatients' records. 

The medical profession in Ontario and Califomia adamantly supports patients' 

rights to confdentiality, although it acknowledges that physicians have a duty to 

warn potential victims if patients threaten to kill or seriously h m  a third 

The Canadian Medical Association has produced a Health Information Ptivacy 

Code, which it suggests should be the basis for legislation. In the Charter for 

Physicians, the Canadian Medical Association contends that physicians need 

"assurance that data generated by physicians in the context of clinical practice 

will not be compiled, sold, or otherwise used in a manner that compromises the 

privacy of patients or physicians, except as authorized by  la^."^' If physicians 

find themsehes in a situation where they are legally required to reveal medical 

information because patients are at risk of hanning themselves or others, the 

Canadian Medical Association advises them to disclose to their patients that their 

conf7dentiality will be breached? 

The California and Arnencan Medical Association have assumed that the best 

way to ensure that physicians retain ownership of medical records is to lobby on 



behalf of patient privacy and confidentiality. The Amencan Medicd Association 

supports the development of stringent regulations that would prevent medical 

records from being used for marketing practices." The proposed regulations 

would require law enforcement agencies to acqüire court orders before gaining 

access to medical records that are not de-identified. "Whenever possible" even 

peer reviewers would have access to only de-identified medicd records. The 

Amencan Medical Association has also fought to prevent health plans fiom 

gaining the right of CO-ownership of medicd records that some of them, like 

Aetna, have coveted. 

THE ONTARIO CASE 

1 . Con frol over the acceptame of patients. 

In Ontario, family physicians have a great deal of discretion over the patients 

they accept, relative to the California situation. However, quantitative data reveal 

that some Ontario specialists are dissatisfied with their kvel of control over 

patient admissions. Of 826 intemal medicine respondents in Ontario, who were 

surveyed between 1992 and 1994,26.1 percent indicated that they were satisfied 

with their control over patient admissions, but 4 1.8 percent indicated that they 

were dissatisfied." Their dissatisfaction may have been partialiy attributable to 

their concern about inappropriate referrals fkom family physicians or their 

inability to treat patients as quickly they wuId like. There is currently a severe 

shortage of radiation oncologists, medical physicists and radiation therapists in 

Ontario, which makes it difficult for speciafists to provide cancer patients with the 



treatment that they need within the appropriate length of tirne. Only 38 percent of 

Ontario patients were seen within four weeks in September 1999." 

Approximately five hundred and thirty four cancer patients wqre sent to the U.S. 

for radiation treatment in 1999. 

One way that Ontario physicians assert their clinical autonomy is by refusing 

to take new patients once they have reached the limit on their OHIP billings. 

Premier Harris has protested that this contravenes the spirit of the OMA 

agreement and physicians should [ose their licenses for cutting back on services 

by refusing patients, but to date they have done this with impunity?' 

2. Control over diagwsis and treatme~t by physicians. 

Physicians in Ontario have retained a great deal of control over the treatment 

of individual patients, even though the provincial governrnent has taken sorne 

steps to constrain the utilization of medicai services. The govenunent has 

participated in the development of guidelines to decrease the inefficiencies 

presumed to accompany variations in service? However, as Susan Rappolt has 

argued, guidelines do not present a direct threat to clinical autonomy, because 

physicians still exercise discretion in the way that they implement them.?' 

Govemment officials can influence the treatments that physicians offer by 

adjusting their schedule of benefits. Specialists may be forced to redefine the 

treatments that they offer or practice as farnily physicians if OHIP no longer 

covers their procedures. In order to stay within their budgets, government officials 

have refused to fund medicaI research and technology as generously as physicians 



would like. This indirectly interfieres with physicians' control over their patients' 

diagnosis and treatment. 

Most Ontario physicians, who were surveyed by Richard Kravitz, Lawrence 

Linn and Martin Shapiro in 1987, were satisficd with their level of clinical 

autonomy. Only twelve percent of 635 respondents were "not very satisfied or 

very dissatisfied with their ability to meet the needs and demands of patients." 

Seven percent were "dissatisfied with their ability to provide care of the highest 

quality." Twenty-six percent were "dissatisfied with their ability to hospitalize 

patients when necessary and ten percent were dissatisfied with their ability to 

obtain clinically indicated diagnostic tests."2s If a similar survey were conducted 

in 2000, Ontario physicians might be more dissatisfied with their control over 

patients' diagnosis and treatment than they were in 1987. They lack the resources 

to provide patients with al1 of the services that they require, as Ontario's 

population grows and ages, health care costs rise, and the federal govemment 

reduces its transfers to the provinces compared to what they would have been 

under earlier funding formulas such as the Established Programs Financing 

arrangements and the Canada Assistance Although a survey has not been 

conducted recently that would indicate Ontario physicians' perceptions of their 

control over their patients' diagnosis and treatrnent, the Commonwealth Fund has 

found evidence that Canadian generalist physicians (59% vs. 56%) and specialists 

(67% vs. 60%) are more likely han their American counterparts to think that their 

ability to provide quality care has worsened in the past five years. Canadian 



specialists are also more likely to state that their nursing staff levels (66% 

vs-64%) and emergency room facilities (62% vs. 26%) are 'Yair" or "poor.'Jo 

3. Ownersirip of patien a' records. 

As eariy as 1977, a Royal Commission into the Confidentidity of Hedth 

Records was set up in Ontario, which gave startling information about the number 

of people, including police and insuren, which had easy nccess to them. It was 

estimated that on average 77 people in a hospital see a patient's 

Legislation was needed to protect the confidentiality of patients' records, but 

which level of govemment should be primarily responsible? Many of the legal 

issues mounding patients' records have not been resolved in Canada, despite the 

efforts of both levels of government. Patient protection is lax and regulations are 

ti-agmented. 

Two pieces of legislation exist that address the issue of the confidentiality of 

patients' medical records in Ontario: the provincial Freedorn of [nformation and 

Protection of Privacy Act, enacted in 1 987, and the Municipal Freedom of 

Monnation and Protection of Privacy Act, which came into effect in January 

1991. These are designed to protect personal information held by governrnent 

organizations. However, they do not address the issue of heatth information 

privacy in the private sector. 

Many people feared that the confidentiaiity of patients' records was 

jeopardized, in 1996, when Bi11 26 gave the Minister of Health new powers to 

inspect and disclose the medical records of any person in the province, in order to 

combat hud? In 1996, Jim Wilson, the Conservative Minister of Hedth, 



appeared committed to developing hedth idormation legislation for Ontario. His 

efforts never reached fiuition. In December 1997, the Globe and Mail reported 

that Brett James, the special assistant for communications to the Minister of 

Health, Jim Wilson, disclosed that Dr. William Hughes, a Peterborough 

cardiologist, was one of the highest billers in the province. The Information and 

P ~ V ~ C Y  Cornmissioner submitted a special report to the legislature that concluded 

that it was impossible to know exrictly what Brett James had said to the reporter. 

Nevertheless, it seemed that a disclosure had been made that violated the spirit of 

provincial legislatiod3 The Ministry of Health's ability to protect confidential 

information was openly questioned and Wilson's medical confidentiality proposa1 

was derailed. 

The federal goverrunent introduced Bill C-54, the Persona1 Information and 

Electronic Documents Act, in 1998, to protect information in the private sector. 

The bill did not preclude the possibility that the provinces would introduce their 

own acts. Nor did it treat health care information as hdarnentally different from 

other types of information that could more legitimately be used for commercial 

purposes. 

The Canadian Medical Association has taken a proactive stance in trying to 

balance the competing issues at stake by participating in coalitions with the 

federal government and other organizations that study health privacy issues, like 

the Canadian Institute for Health Information. The CMA issued its own Health 

Information Privacy Code in 1996 that was more protective of patients' rights 

than the legislation that was currently in place. 



The federal govemment has signaled its interest in health information 

networks by setting up a Canadian Population Health Initiative, following the 

National Forum on Health to operate as a national health surveillance network? 

In 1997, the federal governrnent also set up the Advisory Council on Health Mo- 

structure to rnake suggestions about coordinating the health information systems 

across Canada. The Advisory Council estimated in its final report (1 999) that the 

federal government would Iikely spend 1.5 billion on health information systems 

improvement. The Council recomrnended that legislation protecting personal 

health information should be standardized across the country. Federal Heaith 

Minister Allan Rock has indicated that he sees the value of electronic medical 

records but has no intention of coercing the provinces into adopting them. Until 

legislation is enacted and enforced that resembles the CMA's Health Information 

Privacy Code, patient privacy and the confidentiality of health records will not be 

adequately protected in Ontario. 

THE CALIFORNIA CASE 

1. Control O ver îhe acceptame of patients. 

Physicians have had a more difficult time retaining their autonomy to accept 

patients in California than in Ontario in the 1990s. As Appendix G shows, the 

Robert Wood Johnson Foundation Surveys of Young Physicians in 1991 and 

1996 found a substantial decline in the proportion of physicians who felt that they 

could afford to treat poor patients. 

Only 67 percent of young California physicians in 1996 indicated that they 
had the fieedom to care for patients who could not pay, and only 64 percent 



indicated that they had the fieedorn to care for patients who required heavy 
tirne and resource cornmitment. These levels are down fiom 83 percent in 
199 1 .35 

Govemor Pete Wilson's policies were hostile to expanding hedth care 

services for illegal aliens. They reflected the animosity of many voters to 

providing social services to the poor.36 Proposition 187, which was passed in 

Novernber 1994, would have denied illegaI aliens the rîght to free health care and 

education even if they met the other criteria for the programs, if it had been put 

into practice and the federal court had not stmck it down in 1998. The initiative 

would have required physicians to report illegal aliens to immigration authorities 

in order to cut down on public expenditures for state social services. Tal Ann Ziv 

and Bernard Lo observed that Proposition 187 could be expected to have a 

negative effect on clinical autonomy: 

Doctors would relinquish their role as patient advocates. They would function 
as bureaucrats, employees, or govemment agents rather than as professionals 
with independent judgment and a code of ethics." 

Proposition 187 was not implemented because lawsuits were immediately 

launched against it on constitutional grounds. Although the California Medical 

Association did not actually file any suits to the federai court, it did submit an 

amicus curiae bnef in support of a suit. Govemor Wilson retaliated by filing a 

nuisance suit against the CMA for questioning the constitutionality of Proposition 

187.3' The State of California filed an appeal to stop the court from prohibithg 

the State Department of Health Services fiom interferhg with the abiIity of 

undocumented women to receive publicly h d e d  pregnancy  are.'^ The effect of 

Proposition 187 was that the number of immigrants seeking primary heaith care at 



some clinics declined, apparently as a result of conhion over the statu of the 

proposition~o and the clinical autonomy of physicians to deliver care to patients 

was called into question. 

In Califomia, physicians' professionalism is also emded by the managed care 

organizations' practice of making the final decision on whether or not a patient 

can see a particular specialist. Physicians risk Iosing their jobs if they spend what 

the health plans consider to be too much time treating the poor. Andrew Bindman 

found that "private doctors who take on the most charity cases are more likely to 

be shut out from HMOs than those who spend less time on the poor.**" A s w e y  

of young physicians conducted by the California Medical Association in 1995 

found that of 1,14 1 respondents, more than one in four (27 percent) had been 

excluded fiom a physician panel at some tirne? 

The California Medical Asso~iatian has lobbied vigorously in support of "any 

willing provider" legislation that would force managed care plans to offer 

contracts to any physician meeting basic standards for participation. The CMA 

has also tried to prevent health plans from terminating physicians without cause. 

In 1 990, the medical association successfully sponsored legislation that required 

health plans to give physicians explanations for their terminations, relating to 

quality of care. Nevertheless, some health plans continued to assert that their 

physicians were being terminated Wthout cause."') in April 1997, a Califomia 

appeals panel made the decision that doctoa were entitled to a fair hearing when 

dropped by a health plan." Thus, managed care organizations have tried to limit 

physicians' ability to choose which patients to accept, but recent legislation has 



begun to provide physicians with a more secure environment, where they can 

offer medical care. 

Conml over diagnosis and treattnertt by physicians. 

In California, the medical profession used to impose most of the restrictions 

on the clinical autonomy of individual practitioners in the hospital setting. The 

Joint Commission on Accreditation of Hospitals, an organization set up by 

doctors, evaluated the hospitals' quality of care practices, including the medical 

stafforganization and cornmittees that decided which procedures individua1 

doctors were quali fied to perform." The state licensure boards disciplined 

physicians, who filed to meet standards of cornpetence in making diagnoses and 

treating patients. With the establishment of professional standards review 

organizations and peer review organizations, the locus of accountability shifted 

from professionals t~ govemrnent mandated review organizations, which were 

established by federal statute? S ince 1983, hospitals have irnposed controls on 

length of stay and utilization through peer review processes in order to comply 

with diagnosis-related group (DRG) incentives in the Medicare program. The 

hospitals are reimbursed according to the patients' demographic, diagnostic and 

therapeutic characteristics rather than their actual length of inpatient stay and 

amount of resources consumed. Consequently, the hospitals, like the health plans 

and physicians, try to minimize the amount of time that the patients are 

hospitalized. 

Under managed care, physician and non-physician reviewers and the pressures 

of capitation curb the treating doctors' clinical autonomy. Payers now impose 



most of the restrictions on their treatment decisions. E.A. Kerr sweyed 94 large 

Califomia physician groups that care for 2.9 million people to determine their 

utilization management methods. She found that al1 the groups used primary care 

gatekeeping and preauthorization, 79 percent used profiling of utilization patterns, 

70 percent used guidelines, and 69 percent instituted some form of managed care 

educationP7 Although she did not find that many requests for treatment were 

denied, she speculated that physicians would only submit requests that were likely 

to be deemed appropriate by the reviewers. 

Quantitative data indicate that California physicians are profoundly aware of 

their lack of clinical autonomy. A Robert Wood Johnson Foundation Survey of 

Young Physicians, conducted in 199 1 and again in 1996, found a significant 

decline in their perceived level of autonomy, as Appendix G shows: 

In the 1996 age-matched sample, significantly fewer physicians reported that 
they had the freedom to spend suflicient time with their patients, hospitalize 
patients, carefully review histones and tests, care for patients unable to pay, 
order tests and procedures whenever they wanted to, and care for patients who 
required heavy use of tirne and resources. In most cases, the proportion of 
physicians indicating that they had autonomy Fei1 by ten to twenty points? 

The California Medical Association has cornplained that the Department of 

Corporation's oversight of health plans is inadequate to ensure that they do not 

improperly interfere with patient care. The CMA has lobbied to ûy to restore 

physicians' autonomy in the area of their control over their patients' treatment. 

For instance, it sponsored AB 1663, a bill that became law in 1996, making 

Caiifornia the first state to establish an independent review process to which 

terminally il1 patients could appeal if their health plan denied them coverage for 



experimental treatmentP9 The medical association has also supported the 

development of a "Patient Bill of Rights" that would give patients the right to 

access necessary medical services, appeal treatment denials and use experirnentai 

~eatrnent.~' 

In 1999, Gray Davis signed new legislation to improve the quality of care 

provided by health plans. It gave patients more opportunities to sue health plans 

for denying or delaying their doctors' recommended treatment. The legislation 

required health plans to perfonn their intemal reviews more quickly and made 

provisions for extemal reviews of disputed decisions in certain cases. It 

transferred responsibility for regulating hcalth plans from the Department of 

Corporations to a new Department of Managed Care within the Business, 

Transportation and Housing ~ ~ e n c ~ . ' '  Thus, physicians are beg i~ ing  to recover 

from managed care plans some of their clinical autonomy in the area of their 

control over the diagnosis and treatment of their patients. 

3. Ownership of patients' records. 

Physicians have traditionally kept medical records for their own use, to trigger 

their memones about the details of patients' case histories, and to defend 

themselves if outside parties doubt that they have provided an adequate level of 

care. A growing list of entities is demanding access to the records including 

hospitals, medical groups. "health plans, employers, qudity controllen, 

regdators, investigators, drugmakers, pharmaceutical benefits managers, disease 

management firms and empowered patients."n Although California hm one of 

the most comprehensive laws in the country for protecting health  orm mat ion:^ 



Janiori GoIdman noted, in 1999, that confidentid information could still be leaked 

once it had been reviewed by a health plan, or a claim had been processed in a 

pharmacy." 

State law requires mandatory reporting of the names of people with AiDS but 

it does not require reporting of people with HIV infection. Physicians may notiQ 

the s p o w  of an HiV-positive individual but they are not required by law to take 

this action? The issue of mandatory HIV reporting has been a contentious one 

for the California Medical Association and typifies the dificulty of balancing 

accessibility and ~oddential i ty '~ In 1996, the CMA reversed its longstanding 

policy of supporting mandatory HIV reporting, as a public protection measure, in 

favour of protecting people's privacy.57 At the 1997 Annual Session, the CMA 

again voted to support legislation that would make HIV a reportable disease for 

public health purposes, but people would still have the option of visiting 

anonyrnous test sites or testing themselves with home kits? 

In 1999, Gray Davis signed into law new, more extensive, confidentiality 

protections for consumers that prohibited the unauthorized intentional selling of 

medical information and increased the penalties for violation. Health plans were 

required to submit to the state governinent a copy of their policies and procedures 

for medical record confidentiality on or before July 1,200 1 ." Public oficials at 

the federal level are in the process of designing privacy provisions to make it 

more difficult for medical information to fa11 into the wmng hands once each 

individual is assigned a single numerical identifier for their records. Thus, 

confidentiality provisions are being put in place with the intent of rnaking it more 



difficult for individuals other than doctors to gain access to patients' rnedical 

records. However, security provisions do not yet exist that can completely block 

interested parties fiom gaining access to the information that they want via the 

computtr or fiom clinicians, that have access to the information once it is 

downloaded and/or printed out. 

ASSESSMENT AND EXPLANATlON 

2- Control over the ucceptunce of patients- 

As chapter 3 has show,  fmily physicians in Ontario have retained more 

control over deciding which patients to accept than primary care physicians in 

California. However, Ontario specialists lack the time and medical resources to 

treat many of the patients that need their services without resorting to lengthy 

waiting lists. 

In California, physicians' freedom to choose which patients to treat is 

restricted by employer-purc hasers, which limit their emplo yees' c hoice of plans, 

and health maintenance organizations, which discourage patients fiom seeking 

treatment fiom providers outside the organization. Physicians have a difficult 

time accepting Medi-Cal patients and the uninsured because the level of 

reimbursement for their services is so low. However, Caiifornia specialists can 

more readily provide specialized medicai services fcr affluent and insured patients 

than Ontario specidists because California specialists are more numerous and 

have more medical equipment at their d i ~ ~ o s a l . 6 ~  



Why is it easier for Ontario physicians to accept patients with a broad 

range of socioeconomic characteristics than in California, but easier for California 

physicians to provide specialized services for insured patients? A historical 

institutionaiist approach draws attention to the importance of political ideas, 

interests and institutions for explaining policy. Ontarians have traditionally 

viewed health care as a right and have tried to cultivate a reputation for social 

compassion. They have accepted a role for the state in financing health insurance 

in order to make health care avhilable for al1 citizens, legal immigrants ana 

refugees. They have treated the universal availability of health care as one of the 

primary characteristics that distinguishes Canada frorn the United States. 

However, Ontarians' commitment to publicly financed health insurance became 

more tenuous in the 1990s, as the government abandoned other welfare state 

principles. 

In California, where the politicai culture is arguably more individudistic and 

cornpetitive, health care is viewed as a consumer product. Individuais are 

considered responsible for obtaining health insurance at their own expense or 

through their employment (with tau credits fiom govenunent). The old are 

thought to have earned their access to Medicare by paying into it for many years. 

Only the '*deserving" poor (legal immigrants and citizens) and the disabled are 

thought to have the rïght to expect the govenunent to provide it. 

Past choices, such as the Ontario govemment's decision to adopt publicly 

funded hospital and medical innirance, at the prompting of the federal 

govemment, partiaily account for the abiiity of docton to treat a NI range of 



patients today. The inability of Ontario physicians to provide a full range of 

services, without long waiting times for diagnostic tests and surgical and hospital 

care, could be traced to the federal govement's efforts to discourage the 

provinces fiom allowing the creation of a privately hnded health care system, 

that would exist alongside a publicly funded system. A privately fùnded health 

care system would rnake it possible for the wealthy to use their money to bypass 

long waiting lines. Ontario specialists might be able to accept patients more 

easily, if there were fewer restrictions on the use of private money to fund 

medically necessary services, because more money wouId be available to 

purchase expensive medical equipment. However, the Canada Health Act 

prohibits the federal government from providing funding to provinces that do not 

comply with its five criteria (i.e., universality, comprehensiveness. accessibility, 

portability and non-profit public administration) and two conditions (i.e., the bans 

on extra-billing and user fees). 

In California organized medicine's resistance to compulsory health insurance, 

in 1945, when Governor Earl Warren's bill almost passed in the Legislative 

Assembly, was one in a series of events that prevenied the development of a more 

comprehensive program today and led to the formation of a market-oriented 

health system. Govemor Warren's bill was only defeated by one vote in the state 

legislature, after the California Medical Association hired Whitaker & Baxter to 

conduct a public relations campaign denouncing %ocialized medicine.'"' These 

events will be explored in more detail in chapter 5. The absence of a universal 

publicly h d e d  health system left an opening for the rapid development of private 



health care in California. Managed care became the dominant mode of health 

care delivery , as politicians and emplo yer-purchasers sought new ways to reduce 

costs. California physicians have been eager to contract with managed care 

organizations, even though MCOs interfere with physicians' clinical autonomy, 

including their ability to choose their patients. Physicians have hoped that, by 

contracting with managed care organizations, they could gain access to patients, 

who would appreciate the fact that their premiurns would be lower if they joined 

MCOs than if they joined fee-for-service health plans. 

2. Control ove? diagnosis and treatrnent by physicians. 

Why have Ontario physicians retained more autonorny than California 

physicians over the diagnosis and treatment of their patients? In Ontario, the 

medical profession has carved out for itself an important role in developing and 

disseminating clinical guidelines. Neither the government nor the medical 

profession has vigorously enforced the guidelines, out of fear of provoking 

physicians to retaliate. Physicians could protest against a government imposition 

of guidelines by engaging in job actions. If the leadership of the OMA 

cooperated too closely with the government in enforcing the guidelines, 

individual practitioners could voice their dissent by joining fnnge medical 

associations and voicing their cornplaints to the media. Hence, individual 

physicians have managed to retain the freedom to exercise their own discretion 

about whether to adhere to the guidelines for the treatment of particular patients. 

in California, externally based forces have taken control of medical 

effectiveness research and protocols, leaving individual physicians littie choice 



but to change the way they pcactice medicine to coincide with them. Physicians' 

clinical autonomy has declined as patients have lost their faith in the ability of 

doctors to manage their diseases effectively without adhering to clinical 

guidelines. Stephen J. O'Connor and Joyce A. Lanning observe, 

The current fervor over quality of care and outcornes research, however, is a 
result of the growing realization that physicians often don? know what works 
and what doesn't, and that they Vary widely in the way they apply what they 
do know. This evidence from the research on small area variations in practice 
patterns, coupled with a growing consumerism, threatens to undermine the 
patient's trust and dependency on the physician and hrther threatens 
professional autonomy.6' 

The California Medical Association has succeeded in gaining some legislative 

limits on the MCOs' ability to constrain physicians' and patients' treatment 

options, by drawing the attention of the public and politicians to the drawbacks of 

managed care. However, these limits are no substitute for the almost exclusive 

control of clinical decisionmaking that doctors once had, before they became 

subjugated to the demands of purchasers that they find a cost-effective way to 

deliver services, to stem the rapidly rising costs of medical care. 

Ownersliip of patients' records. 

When public medica! insurance prograrns were first established in Ontario and 

California, patients took it for granted that their physicians could be trusted as the 

guardians of the rnedical records. Today, more people are interested in galliing 

access to medical records for such purposes as protocol adherence, audits, patient 

care reviews, and drug marketing. In Ontario, confidentiality Iaws need to be 

tightened to ensure that personal medicd information is not leaked. Even with 

strict Iegislation, it is dificult to restrict access to medical records in California, 



since managed care organizations have inserted themselves between the patients 

and their physicians. Goverment auditors want easy access to physicians' 

records to combat fraud, and purchasers distrust physicians' willingness to make 

quality and cost-effective decisions without their intervention. 

Why have Ontario physicians retained more of tcieir control over the 

ownership of patients' records than California physicians? The concentrated 

nature of political power in Ontario enabled the goverment to establish public 

health insurance and prevented the development of a plurality of interests in the 

health sector. Since there is universal health insurance in Ontario, patients with 

"pre-existing conditions" do not risk being denied employment and health 

insurance if their persona1 information is leaked, as is the case in California. 

Ontario physicians are not exposed to the sarne level of close oversight from 

pnvate insurers and business as Califomia physicians. The latter have lost their 

clinical autonomy and some of their ability to keep patients' records confidential 

because, in their quest for clients and an escape fiom burdensorne paperwork, 

they have subordinated themselves to organizations that strongly influence their 

service decisions. Stephen O'Connor suid Joyce Lanning refer to these as 

"administered autonornous" structures. where physicians have leadership 

responsibilities, or "heteronomous configurations" such as staff-mode1 health 

maintenance organizations, where physicians become "subordinate to the 

hierarchy of the organization": 

in the heteronomous structure, physician relationships with patients, payors, 
and other physicians are characterized by substantial intervention on the part 
of the organization. The organization sets the standards and protocols of 
patient treatment, conducts negotiations with extemai third-party payors, and 



strongly discourages or patently disallows referrals and consultations outside 
the organizations." 

Appendix H shows the implications of medicai group practice stnictural 

alternatives. Physicians in heteronomous organizations (e.g., staff mode1 HMOs) 

have much less clinical autonomy than physicians in organizations where there is 

administered autonorny (e.g., Mayo chic), or in traditional private or small group 

practices. 

Why have Ontario physicians retained their clinical autonomy to a greater extent than 

Califomia physicians? Carolyn Tuohy argues that by participating in the public health 

insurance prograrn, Canadian physicians have traded off a rneasure of their economic 

autonomy in order to retain their clinical autonomy. Ln the United States, orgmized 

medicine has tried to retain both, although it has been more successful at preserving 

physicians' entrepreneurial discretion than their clinical autonomy. 

The existence of a strong state in Ontario has limited the interference of private 

insurers and employea in the patient-physician relationship, making it more difficult for 

hem to restrict physicians' controI over the acceptance, diagnosis and treatment of 

patients and ownership of the medical records. Therefore, corporate interests do not 

contest physicians' right to self-regulate in Ontarie, to the same extent as in Califomia. 

in Califomia, physicians' attempts to influence legislation have been counterbalanced 

by many interests, in an increasingly crowded policy environment, such as government, 

corporate purchasers and sellers, consumers, and other providers.65 These groups have 

been unwilling to countenance a high Ievel of clinical autonomy for physicians because it 

would drive up costs and squeeze nonphysician providers out of the market. Physicians 



have been unable to present a united front to defend their clinical autonomy because they 

work in so many different institutional settings that their interests do not always overlap, 

and bccause antitrust law forbids self-employed physicians fiom bargaining collectively 

with health plans (see chapter 1). Hence, countervailing forces have deprived doctors of 

their ability to manage their practices without extemal review. Recent provisions signed 

into law by Gray Davis to protect patients' rights have only begun to swing the penddum 

back in the other direction, sb that health care may become more responsive to 

physicians' and patients' wishes in the future, rather than being primarily onented toward 

making profits for managed care organizations. 
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Economic autonomy is a multidimensional concept that means the right of 

physicians, at the individual and collective Ievel, to control their level of earnings and 

their method of payment. Economic autonomy also involves physicians' right to be free 

from financial incentives thai interfere with patient care; their right to accept gifis and 

make self-refenals; and their right to be accorded fraud and abuse protections under the 

documentation system. In chapter 4, i suggest that physicians' level of income may not 

be the most important aspect of their economic autonomy, 

In Ontario, physicians' incomes are generally lower than in Caiifomia, although 

the incomes of California physicians have been declining over the past five years. 

Ontario physicians have more control over the other four aspects of their economic 

autonomy. Because physicians collectively negotiate fees with the Ontario government, 

they are sheltered frorn market competition, which would fragment their interests and 

make it difficult for them to engage in long-term planning and a rnutually beneficial 

concertation relationship with the state. Ontario physicians have the advantage that they 

cm trade off different aspects of their autonomy in negotiations. Even if the provincial 

government Ends it politically expedient to fieeze or cap their salaries in one round of 

negotiations, doctors are not Iikely to Ieave the bargaining table empty-handed. The 

OMA can put pressure on policyrnakers to satise physicians' demands by taking steps to 

strengthen their autonomy in another area. The medical association can also cal1 for 



concessions fiom the govenunent to compensate physicians for sacrifices they may have 

made in an earlier round of negotiations to comply with the demands ofpolicymakers. 

in California, capitation rates have been driven untenably low as a result of 

competition between providers. The California Medical Association has begun to make 

dark predictions about an "imminent collapse of a key element in the state health care 

delivery system," which threatens to include many of the medical groups and 

independent practice associations that contract with health maintenance organizations to 

provide care to "53 percent of the 19 million Californians enrolled in managed care."' 

THE MEANING OF ECONOMIC AUTONOMY 

1. Confrol over levd of earnings. 

Physicians have traditionally asseried their right to set their own fees, 

taking into consideration the fee schedules set by the medical associations and the 

ability of their patients to pay them. They have ofien supporteci the principle of 

balance billing, which allows them to charge their patients the amount that they 

consider fair irrespective of the arrangement between the patients and their 

insurers. Physicians have expected to be paid promptly and to be reimbursed for 

their services even if a health plan or intermediary with which they contract faces 

fuiancial troubles. Control over physicians' level of earnings and method of 

payment are intimately connected. Payers find it easier to cut cos& when 

capitation and resource-based relative value schedules are in place, than when 

physicians are paid under a fee-for-service method based on a "custornacy, 

prevailing, and reasonable" fee scheduie. These terms are explained below. 



2. Cotttrol over method of paynzent. 

The medical profession has traditionally considered fee-for-service to be 

the payment method of choice. Fee-for-service is the method for reimbuning 

doctors and hospitals for each service that they provide. The drawback is that fee- 

for-service gives physicians an incentive to overservice patients in order to boost 

their income. The other comrnon payment methods are capitation and salary, 

which give no incentive for physicians to offer more than a minimum level of 

care. Capitation reimburses providers with periodic Bxed payments, regardless of 

the actual cost of the services they provide. A drawback of the capitation method 

of compensation is that, ifthe financial stakes are high, it may place too much 

pressure on physicians to undertreat patients. Capitation also gives physicians an 

incentive to try to restrict their rosters to the healthiest patients, since it is less 

profitable for them to treat sick ones. a practice that is referred to as "cherry- 

picking." As a result, sick patients may receive a poorer standard of care under 

capitation than under fee-for-service and their trust in their doctors may be 

undermined. 

The medicd profession has offered various reasons for its endorsement of 

fee-for-service over other methods. It claims that fee-for-service patients receive 

a higher quality of care because the incentives do not discourage physicians fiom 

providing service. Physicians retain their status as independent entrepreneurs 

under fee-for-service medicine, whereas if they are paid on a salaried basis, they 

are more likely to be viewed as employees subordinate to their employea. 



The niedical profession has suggested recently that individual practitioners 

have the right to make the decision about the type of remuneration that they will 

receive. Organized medicine, particuIarly in the United States, has had to adjust 

to the reality that many physicians are now paid on a capitated or salaried basis. 

It has sofiened its denunciation of capitation and salaries as methods of 

reimbursement, in order to retain members in the medical associations. 

Organized medicine has provided some support for resource-based relative 

value scales, as long as physicians play a significant role in their development. 

The medical profession recognizes the value of updating fees according to a 

scientific method that takes into consideration the value of physicians' work, 

expenses, training, and malpractice exposure, rather than merely reflecting 

historical biases, like the "usual and customary or reasonable" method. A 

resource-based relative value scale is "a coded listing of physicians services, 

which includes units that indicate the relative value of the various services they 

provide."2 It is extrernely difficult for physicians to cooperate in the pmcess of 

designing resource-based relative value scales, even if they agree in principle, 

because some physicians wiI1 inevitably find that their services are no longer as 

highly valued as they were in the past. 

3. Freedom /rom financial considerations that interfere with patient care. 

Society gives physicians the right to self-regulate on the grounds that they 

are involved in a fiduciasf relationship with their patients. That is, society expects 

physicians to put considerations of the heaith of their patients before their own 

personal desire for money or access to research subjects. Organized medicine 



aiso asserts that physicians should make treatment decisions without being unduly 

infiuenced by financial iïxentives. Different institutiond settings provide 

different incentives for conflicts of interest. Physicians who are paid on a 

capitated basis are given incentives to reduce the services they provide. They 

know that they will be paid a preset premium regardless of their expenses for 

providing the services, so it is in their persona1 interest to provide the least 

expensive services possible. Medical associations suggest that financial 

incentives should be srna11 and should be spread across many doctors, in order to 

minimize the cxtent to which physicians take them into consideration when they 

make treatment decisions. Mark Hall and Robert Berenson note that there are at 

Ieast six dimensions that influence the strength of the incentives: 

1) the type of service covered, 2) the practice setting and base 
reimbursernent method, 3) the size of the incentive, 4) the incentive's 
irnmediacy, 5) the presence of various counterbalancing monitoring 
mechanisms, and 6) the relative generosity of the base reimbursement.' 

Hall and Berenson suggest the interaction of these dimensions is so cornplex that 

ethics are at least as important as regulations for encouraging physicians to act in 

their patients' interest. Rather than counselling policyrnakers on ways to tighten 

regulations, they offer suggestions to physicians on ways to maintain their sense 

of professionalism in a managed care environment. 

4. Freedom ro accepr g@s from industty and to make selfre@rak 

Organized medicine asserts that physicians should be able to engage in 

potentiai, but not real conflicts of interest. Physicians should have the right to 

accept small gifts from industry and make self-refends if it is in their patients' 

interest and does not jeopardize the integrity of the patient-physician relationship. 



Pharmaceutical and medical device companies may offer physicians small gifts to 

attend conferences and find out about their products. In a best-case scenario, 

patients benefit when ph ysicians accept gi fis because p hy sicians receive them in 

an educational forum where they gain !cnowledge about the most effective 

products to recommend to their patients. Similady, patients can benefit when 

physicians make self-referrals to mcdical laboratories if the recommended 

services are medically necessary, no one else in the proximity is willing to 

provide the services, and the billing is not excessive. However, patients and 

payers are the losers when doctors engage in self-referrals and conflicts of 

interest, if they provide inappropriate medical service - and pharmaceuticals or 

charge excessive fees. 

Ideas about which authority should decide whether conflicts of interest are 

acceptable have shifted over time. It may be lefi to an individual physician's 

conscience to ntle on the ethics of self-referrals and conflicts of interest. 

Alternatively, medical associations rnay set guidelines and professional boards 

make regulations. Physicians' autonomy is diminished when government makes 

the decisions about the legality of self-referrals and confiicts of interest rather 

than leaving it to the individual practitioner or the medical profession to rule on 

the ethical dimensions of these issues. 

5. Right to fraud and abuse protections under the documentation system 

The medicd profession opposes fiaud and abuse, which destroy its 

reputation. Organized medicine takes some steps to correct physician behaviour, 

as do other state and non-state actors. Regdatory boards and health ministries 



prescribe niles for billing practices. They may be in charge of tracking hud, or 

those matters could be Ieft to the police, other govenunent departments, or 

insrmce bureaus. 

At the same time as the medical profession acknowledges that some 

physicians engage in compt practices, it does not wmt physicians to be presumed 

guilty of h u d  and abuse, as may be the case when the government assigns 

patients the task of watching to ensure that physicians accwa:ely submit their 

claims to insurers. The medicaI profession objects to government-supported 

initiatives, like telephone hotlines that have been set up for patients to report 

suspected fiaud and abuse by physicians. It fears that such initiatives will 

undermine patients' ability to trust their doctors. In addition, the profession tries 

to ensure that the standards for docurnenting patients' visits are not absurd, and 

inadvertent billing mistakes are not treated as criminal offences. It argues that 

physicians should be able to submit documentation in stages and should be able to 

make financial arnends for genuine billing mistakes 

THE GOALS OF THE MEPICAL ASSOClATlONS 

I.  Cmtrol over Ievel of ead'ngs. 

The Canadian Medical Association defends the nght of physicians to 

receive adequate compensation, even for services that are often undervalued by 

fee-for-service medicine. The Charter for Physicians declares that physicians 

need '?O receive reasonable remuneration for the fidl spectnun of professional 

services including administration, teaching, research and committee work.'"' 



The California Medical Association tries to ensure that physicians are 

fairly reimbursed for their services. The CMA is particularly concemed that 

Medi-Cal managed care capitation rates should be as high as fee-for-service 

Medi-Cal rates and cover physicians' expenses, since Medi-Cal rates were among 

the lowest in the country even before managed care became common. 

2. Contd over metlhod of payment. 

The Canadian Medical Association has tradi tional ly favoured fee-for- 

service medicine. The CMA Policy Statement of 1955 asserted, "it is the view of 

the Canadian Medical Association that remuneration on a basis of fee for services 

rendered promotes high quality of  are."^ More recently, the Ontario Medical 

Association has embraced the principle that al1 physicians have a nght to choose 

their method of payment. The P r i m q  Care Reform Physician Advisory Group, 

which is composed of OMA and PAIR0 representatives, has taken a proactive 

rote in trying to develop a new "reforrned fee-for-service" model, which would 

operate alongside other modes of payment.6 This model combines elements of a 

fee-for-service system with curent payment discounts and thresholds. Physicians 

bill using a fee-for-service method until the benchmark threshoId is attained. 

Patients are rostered and are required to pay for non-emergency care obtained 

outside the farnily practice but within defined geographic limits. Although Mike 

Harris has indicated his enthusiam for a system of primary care reform, whereby 

more patients would be rostered, the issue has divided the medical profession. 

The American Medical Association still supports fee-for-senrice medicine, 

but suggests that physicians shouid have the 5ght to choose their own prefemd 



method of payment.7 The AMA asserts that, in pnnciple, it does not favour any 

specific payment methodology such as "usual and customary or reasonable." 

However, it has recently refused to endorse the Medicare RBRVS-based 

physician payment system because it opposes the reductions that have 

accompanied the introduction of the RBRVS.' 

3. Freedom from financiai considerations thut interfere with patient care. 

In Ontario, physicians are freer from financial incentives to deny care than 

in California. AIthough Fee-for-service physicians might be tempted to provide 

too many services to their patients, in order to increase their level of 

reimbursement, health reforms in Ontario have oriented them toward cost 

reduction and the rationalization of their services. 

The Arnerican Medical Association has developed extensive guidelines on 

financial incentives and the practice of medicine, reflecting the importance of the 

subject in the Amencan context? The AMA encourages physicians to sign only 

contracts with health plans that have incentives they cm disclose to their patients 

without embmrassment. It suggests that incentives should not be large and should 

be spread across broad physician groups so individual physicians retain the 

fieedom to make decisions that are in their patients' interest. 

4. Freedom to accept gifts from industry and tu make self-referrak. 

The Ontario Medical Association defends physicians' nght to engage in 

potential conflicts of interest as long as  they disclose them to their patients. 

Similady, the Amencan Medical Association defends physicians' rights to make 

self-referrais and own medical facilities1° if they do not provide direct care at the 



facilities. Physicians must be able to demonstrate that the cornmunity needs the 

facilities and there is no alternative fhding available to establish them. The 

AMA ailows physicians to accept g i h  fiom industry if they are not of substantial 

value and no strings are attached,ll whereas the Canadian Medical Association 

has a complete ban on persona1 gifts from the phamiaceutical industry " 
5 .  Rigirt to fraud und abuse protections under the documentation sysfem. 

The medical associations se& to retain the right to audit physicians' 

practices, rather than ceding it to the governent authorities. The Ontario 

Medical Association has emphasized the need for patients to be held responsible 

for their use and abuse of health care services so that physicians are not the only 

ones who can be accused of health care fraud. 

The California and American Medical Association have made it a prionty 

to lobby the Health Care Financing Administration (HCFA) for fair suid 

simplified documentation guidef ines for evaluation and management (E&M) 

services.13 They suggest that Medicare could help fix the 'bfiaud and abuse 

problem" by making the guidelines less burdensome. The medical associations 

oppose the use of criminal penalties for inadvertent errors. They assert that the 

HCFA should elirninate random audits of billing services and assign the task of 

reviewing the practices of statistical outliers to peer physicians.'4 The California 

and American Medical Association also encourage physicians to establish 

cornpliance programs so that they can police themselves and minimize their 

coding errors. 



Tm ONTARIO CASE 

1. Control over IeveI of earnings. 

The history of fees in Ontario has involved the govemment seeking new 

ways to limit hedth expenditwes, by gradually usurping physicians' autonomy to 

control their fees. lmmediately before the government-funded single payer health 

system was set up in Ontario, physicians were reirnbursed directly by their 

patients, or they were paid through one of 35 pnvate insurance plans that later 

became amalgamated into the Ontario Heaith Insurance Plan. The Ontario 

Medical Association issued a fee schedule that al1 of the plans followed. In 1969, 

OHIP began to deduct IO  percent from the approved OMA Schedule of Fees to 

cover its administration costs." Under the public health insurance system, 

physicians no longer had to bear the risk that uninsured patients might not pay 

their bills. The drawback of public health insurance for physicians was that they 

were treated like public servants, in that they were paid directly by government, 

but they lacked many of the standard benefits, tike maternity leaves and pensions. 

in 1974, the OMA and provincial government forrned the Joint Cornmittee 

on Physicians' Compensation to make decisions regarding doctors' salaries. A 

year later, the Anti-Inflation Board was established by the federal govemment, 

which restricted salary increases to $2,400. The wage and pnce controls 

remained in place until 1978, at which time doctors were eager to recover lost 

earnings. In 1978, the Conservative government removed the link beiween the 

OMA-approved fee schedule and the OHIP schedule, giving the govenunent 

greater fieedom to determine physicians' fees. Physicians were able to obtain a 



slight redress in the balance of power, in 1979, when the govemment agreed that a 

neutral chairman of the Joint Cornmittee on Physicians' Compensation could be 

designated as a fact-finder in the event of an impasse in negotiations.16 

By 1982, many physicians were enraged that their salaries had failed to 

keep up with the rate of inflation in the years since 1971 .17 The OMA resorted to 

job sanctions in the spring of 1982, at which time, the government agreed to a 

generous five-year contract. In 1984, the government reneged on its agreement, 

and unilaterally reduced from seven to five percent, the increase that it had 

promised to physicians. 

Many physicians believe that, as entrepreneurs in a ' eee  country," they 

should have a right to bill their patients above the OHIP schedule, even though 

few Ontario physicians actually extra-billed their patients, before the practice was 

declared illegal by the Liberal government in 1986. The Liberals' ban on extra- 

billing sparked a 25-day strike by Ontario physicians. However, the strike failed 

to convince the provincial government that it should reverse its decision to ban 

extra-billing, and physicians lost public support by refusing to provide services to 

patients. In 1988, physicians received yet another blow when the government 

decided to unilaterally impose a fee settlement of 1.75 percent, and it cancelled a 

1 5-year-old agreement covenng negotiations.I8 The volume of services provided 

by physicians increased so dramaticaily afier the 1988 fee settlement that the 

OHIP ended up paying an additional 9 percent.19 

The NDP government, that replaced the Liberals, sought new ways to 

reduce health expenditures and curb the growth in utilization. In 199 1, it 



established a new framework agreement with physicians, which set up the Joint 

Management Committee structure, consisting of physicians and govenunent 

representatives. The framework agreement created the Institute for Clinical 

Evaluative Services, an institution that studies utilization management. The 

agreement promised physicians that they would have the nght to engage in 

binding arbitration on the p k e  of their services. The govenunent encouraged 

physicians to make their treatment decisions conform to guidelines. When the 

introduction of clinical guidelines failed to reduce costs, the Joint Management 

Committee instituted, first, soft caps, and then, hard caps. Sofl caps are 

expenditure targets that allow physicians to share cost overruns with government 

in a prearranged fashion. For example, in 199 1, payments to Ontario doctors 

were reduced by 33 percent after total billings exceeded $400,000 during a fiscal 

year, and by 67 percent afler billings exceeded $450,000. Hard caps, which were 

introduced in 1993 for the Social Contract period, meant that physicians bore the 

full brunt of excess e~~enditures.~'  The 1993 agreement between the NDP 

government and the OMA included a 3-year fieeze on medical fees and the 

requirement that billings be reduced by $20 million through de-insurance (i.e., 

removing services fiorn the list of those covered by OHIP so that patients could 

pay privately) within a set deadline? 

In 1995, the Joint Management Cornmittee was dissolved because 

physicians refùsed to participate in it. Physicians felt betrayed by the NDP 

government because Bob Rae did not carry out his promise to enact legislation 

allowing them to become incorporated Some physicians in the Ontario Medical 



Association were displeased that public education programs to slow utilization 

and fiaud did not accompany the cuts to their salaries within a tirnefiame that they 

considered acceptable.u Morris Barer, Jonathan Lomas and Claudia Sanmartin 

identiQ one of the key factors in the demise of the JMC as the Yack of 

prospective rules for dealing with cost overruns, particularly as they apply to the 

distribution of the pain across different groups of physicians."23 

in 1995, the new Conservative governrnent did zway with framework and 

economic agreements altogether. The government of Mike Harris initially took a 

hard line on payment issues. but gradually began to treat physicians more 

generously. In January 1996, the Hams administration declared that the 

governrnent had the right to 'bnilaterally set fees for heaith care services, paying 

some doctors Iower rates for the same services based on location or training." 

The Ontario govemrnent could retroactively require doctors to repay government 

for services that it deemed to be unnecessary." It imposed a 10 percent clawback 

on physicians, in 1996, which sorne physicians protested by refusing to take new 

patients. 

By the end of 1996, the governrnent tried to develop more conciliatory 

relations with physicians. It agreed to do away with wage clawbacks and increase 

fùnding for medical services by 1.5 percent each year for the next three years.2s 

That settiement boosted payments to doctors by about $1-billion so that these 

payments now arnount to about $4.5 billion a year.26 1n 1997, a new relationship 

structure was established. The Physician Services Cornmittee (PSC), which was 

chaired by an outside Independent Facilitator, was a forum for key members of 



the Ontario Ministry of Health and Ontario Medical Association to discuss 

uti1izat;on control proposals and payment issues. The Physician Services 

Cornmittee has more credibility than its predecessor, the Joint Management 

Cornmittee, since it is not seen as being dismissive of doctors' interests." The 

PSC suffered a loss of credibility, in 1998, when it failed to find an out-occourt 

resolution to the cornplaints of the Ontario Association of Radiologists. (This 

group of radiologists claimed that they were being unfairly asked to bear the bnmt 

of $100 million in budget cuts). 

Now, there are no legal limits on the government's power in its relations 

with physicians. The cunent agreement, reached in April2000, could be 

overturned by unilateral govemment action, except for the formal c lawba~ks .~~ 

Physicims' formal right to engage in fee negotiations with the govemrnent has 

been assaulted by the Harris government. This is not a huge loss for the 

profession. In the past three decades, the govemment has only paid lip service to 

most of its economic contracts with the medical profession. In the short term, the 

April2000 contract promises physicians a 2 percent fee increase in each of three 

years, and soft commitments have been made in the budget to increase spending 

in such areas as primary and patient care, information systems, and alternate 

payment plans. The medical profession and the govemment appear to be satisfied 

with the new forum that has been established CG: quialy resolving their 

di fferences. 



2. Cottîrol over tnetiiod O fpaymenf 

Ontario physicians express soine reservations about the fee-for-service 

systern that most of them use. The fee schedule has not been subjected to any 

major rev i~ ions .~~  It disproportionately rewards physicians for procedural 

interventions and does not adequately cornpensate them for their planning, 

teaching, counselling and research  service^.'^ Nevertheless, statistics show that 

physicians continue to view the fee-for-service payment model as more 

acceptable than the alternativzs. In 1 998, an OMA survey found that 8 1 percent 

of physicians favoured fee-for-service as their payment method; 75 percent chose 

blended payment; 53 percent chose the reformed fee-for-service model; and 36 

percent prefened capitation.3 ' 
In Ontario, there are isolated instances where alternative payment methods 

have been adopted, such as salaries in cornmunity health centres (CHCs) and 

comprehensive health organizations (CHOS)' and capitation in health service 

organizations (HSOs). Comrnunity health centres, comprehensive hedth 

organizations and health service organizations are non-profit, community-based 

organizations that use a rnultidisciplinary team of health care professionals to 

provide a broad range of programs to meet patients' health care needs including 

health promotion and disease prevention. The govemment fùnds comprehensive 

health organizations to purchase the hedth care services that its patients need 

kom hospitals, physicians and pharmacists. In the case of health service 

organizations, the patients are rostered and the HSO only receives the full amount 

of funding available Eiom the Ministry of Health if the patients do not make visits 



to outside providen of medical services. In 1994, Tina Kyriakos reported in 

Medical Post that there were "about 200 non-fee-for-service CHCs, HSOs, 

hospital emergency departments and chronic-care centres."'* Capitation has 

advanced very slowly in Ontario because the government's attempts to promote it 

have been sporadic and the market has given it little impetus. The initial expense 

for govenunent to promote capitation is high and the rewards are long-term and 

uncertain. There has been Little definitive evidence that trtilization and costs 

decrease with alternative payment methods in the Ontario ~ e t t i n ~ . ) ~  

The govemrnent and the Ontario Medical Association set üp an 

independent resource-based relative value schedule commission in 1997. The 

commission has not met its final deadline by producing a schedule that can be 

embraced by al1 factions of the profession. Matt Borsellino has traced the cracks 

in the process to problems with "methodology, determining practice or overhead 

costs, taking into account opportunity costs incurred during specialty training and 

balancing knowledge and bias." " The Harris govemment has not been willing to 

risk the political fallout of unilaterally introducing a resource-based relative value 

schedule in Ontario, as the federal governrnent did in the United States in 1992, 

with its Medicare prograrn. 

3. Freedorn from financiaI consideralions that interfere with patient care. 

Ontario residents and citizens are entitled to bbmedically necessary" 

services under the Canada Health Act. There are few incentives io physicians to 

deny those services. However, physicians are not füily reimbursed for their 

seMces if individuai tbresholds, or hard or sofi caps are in place, which limit their 



m u a l  salaries. As mentioned previously, many physicians have refused to take 

new patients if they are not adequately paid for treating them. 

4. Freedom to accept grlfts front industry and to muke serf-referrds. 

"Gifis fiom industry" c m  take many forms in the Ontario context. For 

example, Toronto physicians have been known to accept lower rent fiom 

landlords in exchange for sending their patients to IaboratoRes in the same 

building? Some drug companies give gifis to doctors who will accept thern 

since, as studies have found? doctors tend to be more positive about the 

effectiveness of the drugs when they have close ties to the companies that make 

them? Similarly manufacturers have been known to make large gants to 

hospitals. Mead Johnson Canada, a baby formula Company, reaped at least three 

benetits by providing a million dollar gant to Women's College Hospital in 

Toronto in 1993. According to the Financial Post Dailv, Mead Johnson Canada 

received "exclusive right to supply formula to the hospital; a professional 

endorsement of its product; and a probable entrée into the homes of new 

mothers."" Critics of the grant wondered if new mothers would receive as much 

encouragement and assistance in breast-feeding once the money had changed 

hands. 

The OHIP system has been susceptible to fiaud by doctors, who refer accident 

victims to medical Iaboratories and rehabilitation clinics and, in return, receive 

cash payments, lowered rent, office irnprovements and equipmentO3' Before Bill 

59 (1997) was enacted to tighten sorne of the loopholes in Bill 164, insurers were 

required to pay out benefits within 14 days, regardless of whether or not they 



intended to challenge the clairns. Dr. Murray Wddman noted that the average 

cost per clairn for accident-related rehabilitation took a substantial jump between 

1989 and 1994 (from $2.1 O8 to $25,305), and explained it by the fact that there 

was SG i i i i idt  money to be made.'9 The Co llege of Physicians and Surgeons of 

Ontario tried to reduce conflict of interest problems by enacting a new set of 

regulations, in 1992, under the Medicine Act. The College does not oficially ban 

self-referrals, but it has begun to place a greater emphasis on quality assurance in 

its oversight of Independent Health Facilities. The rationale, according to Dr. 

Geoffrey Bond, the head of the College's cornmittee on conflict of interest in 

1 996, is that if a procedure is medically necessary it should not matter who owns 

the facility whether it is "Donald Trump" or *'Dr. .Jones.'*" 

5. Right to fraud and abuse protections under the documentation system. 

Prior to the introduction of universal publicly financed health insurance in 

Ontario, it was easier for patients to detect if they were overcharged for services 

or charged for services that did not take place since they were handed the bills for 

the services directly. Once government began to finance medical services, 

physicians had more flexibility in deciding whether to c l a h  that assessments 

were for minor, intermediate or major examinations, because their patients were 

unlikely to review the bills that their doctors submitted to OHIP. Researchers 

have found evidence that suggests upcoding may have cost the public health 

insurance system as much as $60 million a year. There was the same number of 

bills for minor and intermediate examinations in 1985, but by 1995, the number of 

bills for intermediate examinations was three times the number for minor 



examinations:" Altematively, the increase in the number of bills for intermediate 

examinations may have been legitimate. Dernographic explanations, like the 

aging of the population could account for the change in billing patterns, since 

seniors tend to require more extensive examinations and are the most expensive 

segment of the population to treat.'" 

The government has usurped some of the profession's power to inspect 

physicians suspected of health fraud. The Medical Review Committee is 

technically a comrnittee of the College oFPhysicians and Surgeons of Ontario, 

although the Minister of Health appoints its members. The Medical Review 

Committee has the authority to inspect physicians' records if the General 

Manager of OHlP notifies it of a concem. Premier Harris's Bill 26 greatly 

expanded the govemment's authority to conduct its own review process even 

without evidence of a prior concern or a defined scope to the inquiry. The 

College protested this assault on physician autonomy, but to no avail." 

THE CALIFORNIA CASE 

2. Controi aver levei of eurnings. 

Fee indices were developed relatively early in California. in 1956, the 

Califomia Relative Value Study was designed, which contained reiative values 

based on the existing median charges of physicians. The Califomia Medical 

Association assigned a coded value to physicians' services based on their rnedian 

charges. The coded value multiplied by a conversion factor would equal the 

median charges. Ln 1962, the CMA Bureau of Research and Planning began to 



conduct ongoing surveys, in order to compile a Califomia Physician Fee Index 

based on random samples of physicians performing a few selected procedures? 

Critics qwstioned the legality of the Califomia Medical Association's 

development of fee indices because, under antitrust law, self-employed physicians 

are prevented fiom collectively negotiating fee schedules through their medical 

 association^.(^ The Health Care Financing Administration could set the rates for 

the Medicare and Medicaid programs, but physicians were not allowed to agree 

collectively to set their own rates because such collaboration would threaten 

competition in the marketptace. 

In 1965, Medicare adopted the "customary, prevailing, and reasonable" 

fee schedule, which allowed physicians to charge the going rates in the 

geographical areas for medical services. The federal government made this 

concession to doctors in order to gain their cooperation in irnplementing public 

health insurance. It soon becarne politically expedient to try to slow U.S. 

physician expenditures, which had grown from $5.3 billion in 1960 to $13.6 

billion in 1970.5~ In 1973, the federal governrnent, with Reagan at its helrn, 

instituted the Health Maintenance Organization Act, with the intent of 

encouraging physicians to move into capitated arrangements rather than fee-for- 

service, so that payments could more easily be controlled. The Act provided 

start-up h d i n g  for health maintenance organizations, required many employers 

to offer an HM0 option, and removed state regulations blocking their 

development. 



In 1982, under the leadership of Governor Jerry Brown, the California 

legislature passed the Medi-Cal reform legislation, known as A.B. 799 and A.B. 

3480, which had the effect of lowering physician fees. The legislation made 

pnces for physician and hospitals services more cornpetitive and shifted 

responsibility for treating "medically indigent adults" from the state to the county 

leveL4' The legislature was eager to make such sweeping refonns because 

California was in the midst o f a  severe fiscal crisis and the federd government, 

under President Reagan, was cutting back on social prograrns. The Constitution 

requires that the States produce balanced budgets. Enacting Medi-Cal reforms 

seemed one of the most promising ways to make cutbacks in healthcare costs.4' 

A state oficial, nicknarned a czar, was appointed, who had the power to virtually 

dictate to the hospitals the Medi-Cal rates they could charge for their ser~ices."~ 

Hospitals were suffering from Iow enrollment and, therefore, had an incentive to 

take contracts on whatever terms they were offered. However, many California 

doctors stopped seeing Medi-Cal patients because selective contracting did not 

pay them enough to cover their costs. 

By 1983, the federai governent was also looking for new methods to 

decrease the costs of paying physicians. Although it was not made public at the 

time, the Amencan Medical Association signed a secret agreement with the 

Health Care Financing Administration, whereby the HCFA agreed to make 

exclusive use of the AMA's "Current Procedural Tenninology"  odeb book.^^ The 

AMA stood to benefit financially fiom this ded, since ail physicians that were 

paid by HCFA needed access to a copy of the Codebook. In 1984, Congress fioze 



Medicare fee payments to physicians at their current rate and created the 

Physician Payment Review Commission to study the al te mat ive^.^' The 

Commission recommended adopting a relative value scaie for Medicare based on 

the resource costs of providing services rather than on the customary charges. 

Congress mandated the resource-based relative value schedule fee changes and 

the Health Care Financing Administration implemented them begiming in 1992. 

even though some physician groups were more vehement in their opposition than 

the American Medical Association. For instance, the American College of 

Surgeons refused to cooperate with the research team that developed the resource- 

based relative value scale, and the American College of Radiology and the 

American Society oCAnesthesiology tried to design their own sca~es.~' The 

Association of Amencan Physicians and Surgeons suggests that the AMA has 

developed such a close relationship with the Health Care Financing 

Administration that it has Iost its ability to strongly oppose the governrnent's 

RBRVS." 

In the 1990s, some large purchasers in the public and private sector played 

a key role in constricting physician salaries in California. For exarnple, the 

Pacitic Business Group on Health, which was composed of eleven participating 

firms, managed to reap $36.5 million in savings, in 1995, by negotiating 

collectively with health mairtenance organizationd4 It had the purchasing power 

of $3 billion in annual health expenditures and was able to pressure health 

maintenance organizations to make improvements in the cost and quaiity of 

services provided to its membersSS by publishing report cards on the preventive 



care performance of select health plans.56 Appendix 1 reveals the decline in 

California physicians' mean net income, begiming in 1995. 

The Cali fornia Medical Association has Io bbied to increase physician:: ' 

salaries. In 1998, the CMA convinced Governor Wilson to approve an increase in 

physician Medi-Cal reimbursements - the first siiice 1985. The increase 

arnounted to $70 million to bolster the physician rate for preventive and primary 

care ser~ices.'~ However, there were so many administrative levels between the 

Department of Health Services and the doctors that it was difficult to guarantee 

that any of the increase would reach the providers. In the iwo-plan Medi-Ca1 

managed care mode1 that is used in Los Angeles, the money had to flow from the 

Department of Health Services to either L.A. Care or &alth Net (the two main 

plans). From there, it would be distributed to the HMOs that contract with the 

two main plans. The HMOs might, in him, pass on some of the money to 

contracted independent practice associations, medical groups or individual 

physicians.58 

The California Medical Association has successfÙlIy made the case to 

legislators that Medicare bills should be paid promptly, with a minimum of 

bureaucratic has~les.'~ The CMA has also suggested that health plans should be 

held liable for physician payment if their contracting agency declares bankruptcy 

and is unable to follow through on its contracts. For exarnple, in 1998, the 

medicai association represented physicians in court to try to recover lost payrnents 

fiom the FPA Medical Manôgement's bankmptcy proceedi~gs.60 



2. Control over method of payment. 

Methods for compensating physicians are extremely complex in the public 

and private sector market that exists in Caiifomia. Payrnent methods are designed 

to increase physicians' efficiency and have the effect of reducing their economic 

and clinical autonomy. Some of the payment methods take different forms than in 

Ontario and include capitation to medical groups or independent practice 

associations, discounted fee-for-service reimbursement and a vast array of fee 

schedules6' instead of one schedule agreed upon by the medical association and 

provincial govemment. The Govemance Cornmittee of the Advisory Board 

Company, which is a firm that produces research reports on progressive 

management and clinical practices in health care, has caiculated that there are 

46 1,760 possible combinations for compensating physicians in the United States 

based on variations in the base pay, maximum bonus size, level of performance 

measurement, critena for boiius payout and stipend for leadership." 

Physicians are paid differently, depending on whether they are primary 

care physicians or specialists, and whether their patients are enrolled with 

commercial health maintenance organizations, Medi-Cal managed care plans, or 

lack insurance." Health maintenance organizations in California report that they 

pay 86 percent of their primary care physicians by capitating their medical group 

or independent practke association. It is less common for HMOs to pay 

individual physicians (36%), or medical groups and independent practice 

associations (36%) on a fee-for-service basis. Only 21 percent of primary care 

physicians are paid on a salaried basis by their HMOs. Uniosured Californians, of 



which there were 7 million, in 1997, comprising 24 percent of the state's 

population, have three methods of paying physicians. They may qualify for 

govenunent subsidized insurance, if they meet the eligibility criteria; they may 

purchase coverage on the individual health insurance market; or they may remain 

uninsured and pay out of pocket for al1 of their health care expensesM Even if 

workers are able to obtain insurance coverage at their place of employment, it 

does not necessarily cover al1 of their health care expenses. Physicians are not 

reimbursed for al1 of their services. On average, San Francisco physicians 

reported donating $52,300 worth of care a year between 1985 and 1989.~' 

It is common for health maintenance organizations to base part of the 

physicians' salaries on bonuses that reward productivity, cost containment, 

citizenship (Le., attendance at meetings), quality of care and patient satisfaction?' 

in California, the trend for the future is to base payments on effectiveness data 

and the level of patient satisfaction. For example, PacificCare has recently made 

10 percent of the bonuses paid to eight of their senior executives dependent on the 

satisfaction of 80 percent of the California Public ErnployeesT Retirement System 

members with whom t!iey have ~ontracted.~' While some observen have praised 

PacificCare for signicg this deal, others have considered it gimmicky, especiaily 

since the executives, whose salaries are partly at risk, are not the ones who 

actuaily deliver the care. 



3. Freedom fromjhancial consriierations that interfere witic patient cape. 

There is quantitative evidence that fuiancial considerations sometimes 

interfere in patient care decisions in California. In 1998, the CMA young 

physician survey found that, 

24 percent of respondents were very conccmed that financial incentives 
drive medical decisions, and three-quarters said that they themselves 
sometimes (57%) or frequently (16%) make patient decisions that are 
influenced by reirnbursement or capitation levels. 

That same year, the California Medical Association successfully lobbied for a 

new law that made it obligatory for health plans, medicai groups, independent 

practice associations, and participating physicians that use financial bonuses or 

incentives to give a clear written description of them to anyone who requests it. 

However, payment rates, trade secrets and other financial information may still be 

considered confidential under state ~ a w . ~ ~  

4. Fradom to accept gvts from industry and to make self-referrals. 

The American Medical Association's strategy for tackling problerns of 

financial conflicts of interest has been to issue guidelines, begiming in 1986. 

Before the 1 980s, the issue was not explicitly addressed. In 199 1, the AMA 

Council on Ethical and Judicial Affairs reached a consensus that rnost physician 

self-referral should be avoided. However, the Council overturned this statement, 

in 1992, and substituted the opinion that self-referral is appropriate as long as it is 

disclosed." The American Medical Association has been reluctant to take any 

action against physicians who engage in confiict of interest activities, although it 

could theoretically expel members that do not respect its guidelines. The 

government ais0 nirned a btind eye toward conflict of interest problems, until 



health care costs began to rise exponentially. By 1990, U.S. physician 

expendinires reached $148.3 billion," so the federal government made it a 

priority to hold the medical profession more accountable. 

The federal government made a number of early efforts to prevent 

physicians' codicts of interest and fiaud, but it was not until the 1990s that the 

real crackdown began. The first federal law to prohibit kickbacks in the Medicare 

prograrn was enacted in 1972, and strengthened in 1977, 1980 and 1987.'' The 

California Medical Association successfulty opposed A.B. 8 19, a state rneasure to 

ban self-referrals. Nevertheless, at the federal level, a self-referral law was 

enacted, in 1989, entitled the Original Ethics in Patient Referral Act (Stark law). 

The first Stark law banned referrals to labs, where the physicians were the owners 

or investors. In 1995, the second Stark legislation took effect, although the 

proposed regulations were not published for another two years. Stark U 

drarnatically expands the prohibitions against referrals of Medicare and Medicaid 

patients for ten additional designated health services, where the physician or an 

irnmediate Eàmily member has a financial relationship. That year, the Department 

of Health and Human Services set up a Fraud and Abuse Hotline so that patients 

could infonn officiais running the Medicare and Medicaid programs of suspected 

instances of fraud and abuse by physicians. California was one of five States that 

was part of the Department of Heaith and Human Services' demonstration project, 

Operation Restore Trust, which was aimed at eliminating fiaud and abuse in the 

Medicit-e and Medicaid programs, most particularly in the areas of home heatth, 

nursing faciiities, durable medicai equipment and hospice cm.  Operation 



Restore Trust coordinated the anti-hud activities of 14 different federal and state 

5. Righi to frnud und abuse protections under the documentation system 

The California health marketplace has been fertile ground for conflicts of 

interest and fraud. BiIling codes are so complex that it is easy for physicians to 

make honest mistakes. It is tempting for physicians to deliberately manipulate the 

system to increase their remuneration because there are so many payers and there 

has been little cooperation between them ?O track fraud. As the Amencan Health 

Lawyers Association notes: 

Congress and more than a dozen separate federal and state agencies are at 
work passing or arnending fraud and abuse laws, regulating the healthcare 
industry, or enforcing the laws against healthcare fraud and abuse. Private 
purchasers of healthcare services are also setting up fraud investigation 
O ffi~es.7~ 

in California, insurance fraud is estimated to cost between $3 and $5 

billion a n n ~ a l l ~ . ' ~  The following are examples of some of the more notot-ious 

recent California health care fraud cases involving doctors. Frank Aieilo, who 

owned Lincoln Care Center, a nursing home in northern California, was paid 

almost $4 million for 7000 false claims that he submitted to ~edicare . '~  Dr. 

Michael Lightman? m owner of Amerimed Medicai Corporation, netted millions 

of dollars in a statewide network of "illegal medical referrals, treatrnent incentive 

programs and billing practices through a string of medicai clinics and Law offices 

across  ali if or nia."'^ One of his policies, before he was charged in 1995, was to 

bill the maximum amount, regardless of the nature of the patients' examinations 

and injuries. That same year, a San Diego ophthalmologist was charged for 



falsely diagnosing Medicare patients with cataracts and eyelid problems and 

performing unnecessary surgery." A Company that operated "rolling labs," 

otherwise known as mobile medical labs, "was able to perpetuate a billion dollar 

fiaudulent billing scheme that affected 1,409 insurance plans" over a ten-year 

period that began in 198 1 .78 

In the 1990s, the Office of the Inspector General in the Department of 

Health and Hwnan Services and the Department of Justice have vigorously 

attacked the problem of fraud and abuse, taking over the Health Care Financing 

AdministrationYs role as the itidusty's primary regulator.79 In 199 1, a National 

Health Care Anti-Friud Association was set up to reduce the level of health care 

fraud in the private and public heaith cwe systems. In 1996, the AMA opposed 

the lower standard of evidence that wodd be required to penalize physicians for 

errors in Medicare clairns, under the Health Insurance Portability and 

Accountability Act. California was one of nine States that shared $2.25 million in 

grants awarded by the Clinton administration for efforts to reduce fraud in the 

Medicare program. It helped the Heaith Care Financing Administration design a 

cornputer system at Los Alamos National Laboratories for detecting fraudulent 

clairns. In 1997, the California Medicai Association took a teading role in 

opposing the set of documentation guidelines for Medicare evaluation and 

management services deve toped by the Health Care Financing Administration. in 

conjunction with the Amencan Medical Association, the CMA succeeded in 

delaying the implemeiitation of the evaluation and management guidelines. in 

1998, the American Medical Association began working with the Health Care 



Financing Administration and the California Medical Association on a pilot 

project of evaluation and management code review methods that do not require 

numerical guidelines and focus on peer review of statistical outliers. 

ASSESSMENT GND EXJPLANATIQN 

1. Conlrol over IeveI of earnings. 

As chapter 4 has shown, physicians in both jurisdictions have lost some of 

their control over their earnings. In Ontario, where doctors' incomes are 

generally lower, it is politically expedient for the provincial govemment to engage 

in negotiations with the Ontario Medical Association. However, the governrnent 

has acquired the legal authonty to set fees. California physicians' economic 

autonomy has gradually been diminished through the federal government's cost- 

cuning initiatives, such as wage and price controls in the Medicare prograrn 

(1 97 1 ), direct limitations through the Omnibus Budget Reduction Acts of 1986, 

1986, and 1989, and the imposition of the resource-based relative value scale, 

which has had the additional effect of threatening the cohesiveness of the 

profession, as Appendix J shows. 

A historical institutionalist and policy network approach can be used to 

develop a partial explanation for Ontario physicians' relatively low level of 

reimbursements, but there are other important variables (i.e., public opinion, 

economics, and gender) that these approaches do not emphasize. The policy 

decision to establish a universal medicaI care system and the concertation network 

that has evolved between the Ontario Medicai Association and the provincial 



govemment have limited the autonomy of individuai physicians to set their own 

fees. AAer the federal govemment introduced the Canada Health Act, the Ontario 

govemment stripped physicians of their right to extra-bill, because, although the 

issue held a lot of symbolic importance for physicians, the public was not willing 

to support the withdrawal of their services. Ontario has been able to impose 

across-the-board medical expenditure caps on physicians because joint 

management structures have been established between the governrnent and 

medicai association that share the task of controlhg reimbursements. Leaders of 

organized medicine recognize that it may be necessary to concede some economic 

ground to the government, in order to maintain the stability of the negotiation 

structures. 

A feminist interpretation for the decline in physicians? economic 

autonomy would draw attention to changes in the workfiorce that transcend 

national boundaries, including the growing number of female physicians. Women 

in demanding professions, Iike medicine and  la^,^' often have different pnonties 

than men. Female physicians may be willing to sacrifice a certain amount of their 

economic autonomy, in order to gain more control over their time and achieve 

other benefits, like maternity Ieaves. 

In Califocnia, physicians' autonomy to set their own fees is limited by 

governments' decisions to conml health care costs and market competition. The 

state government's Medi-Cal reform has undermined physicians' ability to 

establish fair market rates for their work, by forcing them into ferce competition 

with each other. Some physicians have dweloped a solid enough reputation to 



restrict their practices to patients who have the insurance or wealth to pay them 

high fees. Most practitioners are not fier: to set their own rates because there is an 

oversupply of physicians. Purchasers are organized enough to drive down 

providers' practice revenues across the state. Managed care organizations employ 

allied health professionds to perform some of the tasks, previously undertaken by 

physicians, but a lower cost. 

Antitrust laws have placed physicians at a distinct disadvantage. These 

laws prevent physicians from negotiating as a united force, with the highly 

consolidated managed care organizations and purchasers. In contrast, insurance 

and managed care companies do have the freedom, under The McCarran- 

Ferguson Act of 1945, "to openly discuss among themselves what fees they are 

going to pay to physicians, and to formulate other strategies that allow them to 

control physicians.'' Thus, antitrust laws give managed care organizations an 

unfair advantage over physicians, which makes it easier for them to force down 

physicians' fees? 

Control over method of puyment. 

Many Ontario physicians are paid on the fee-for-service basis that 

physicians traditionally prefer. Tt is comrnon for them to operate private practices 

and be reimbursed directly by OHIP for their services, without dealing with a host 

of intermediaries. Ontario physicians have not beefi forced to accept a resource- 

based relative value schedule, Like physicians who provide services to Medicarc 

patients in the United States. 



In California, many different methods of payment are used. Physicians 

are less likely to fiction as independent entrepreneurs, and more likely to share 

their income with managed care organizations, which pressure physicians to meet 

cost-savings objectives. Why have Ontario physicians retained more control over 

their methods of payment than Califomia physicians? 

The Ontario Medical Association is in a strong position to influence 

physicians' method of payrnent because it has a lot of credibility with the state. 

The OMA participates in a concertation policy network with the state, allowing it 

to pursue its long-term objectives, one of which is to preserve physicians' right to 

fieely choose their method of payment. The state could not force physicians to 

change their rnethod of payment, without alienating doctors and a significant 

number of other voters. 

In California, where pluralism and cornpetition are important noms, the 

medical profession is highly fragmented. Physicians are less likely to be paid on 

a fee-for-service basis than in Ontario, as a result of early decisions, like the HM0 

Act (1973), which was Ronald Reagan's policy instrument for encouraging the 

formation of heaith maintenance organizations as a cost-cutting initiative. 

Califomia physicians have been willing to contract with managed care 

plans, even if they are deprived of their preferred method of payment, because 

they practice in an environment where rnost physicians do not have the Eeedom 

to take concerted actions. such as discussing fees. Physicians have been afraid 

that they wouid suffer a financiai loss, if they did not contract with managed care 



organizations, which moved quickly in the 1990s to consolidate their market 

positions. 

3. Freedom from Jinanciai considerations îhat interfpre wifh patie~t care. 

Why do Ontario physicians not have to contend with financial incentives 

that interfere with patient care to the same extent as in California? As we have 

seen, the histoncal institutional context has conditioned Ontarians to assume that 

the state should have a more important role than the private sector in financing 

health care. The Ontario govemment's efforts to control costs do not impinge as 

directly on physicians' clinical decisionmaking as in California, where managed 

care organizations relentlessly put pressure on physicians to drive d o m  costs. 

The recent enaç tment of Cali fomia Medical Association-sponsored 

legislation, that requires managed care organizations and physicians to reveal 

their incentives, should make it more difficult for hem to make treatment 

decisions purely on a financial basis. Nevertheless, the incentives of the health 

care system for the undertreatment of patients are so powerful that legislation 

alone will not protect patient care. 

4. Freedom to accepf gifis from indusfry and to mnke self-referrals. 

The self-referral regulations in Ontario are lenient, which is not surprishg 

since the College of Physicians and Surgeons of Ontario gave physicians the 

oppoctunity to express their preferences on their design. What led Congress to 

pass the strict Stark bans on self-referral in 1989 and 1993? Participants at a 

Public Interest Colloquium of the American Health Lawyers Association 

addressed that question. They suggested that the federal govemment took a 



stringent approach to kickbacks and self-refeds in order to save the public 

money, since health care costs were so high. 

A study by Health and Human Services' Office of Inspecter General 

provided quantitative evidence that laboratory services were higher if physicians 

had relationships with the labs. Congressman Pete Stark, a Democrat from 

California, who was chairman for ten years of the House Ways and Means 

Committee's health subcommittee, used the OIG report as ammunition to show 

that health fraud was a major problem that needed to be addressed. Congressman 

Stark, who was no %end of the American Medical Association, wanted a 

cornplete ban on self-refertal that would cover any physician-owned facility or 

services. The American Medical Association agreed that self-referral was 

unethical. but it argued that, if physicians disclosed their reIationships with labs, 

conflict of interest problems would be corrected since patients wouId be able to 

make informed decisions when they were referred for tests at laboratories. The 

OIG report did not provide evidence that self-referral by physicims increased 

uti!izuti~c sf faditics û'~L;cr ûhix difikü! 13Vs. C û i i b ~ ~ u ~ t l l j y ,  a compromise was 

reached, whereby the Stark legislation of 1989 would ban self-referrals to clinical 

labs, but not other services. The Stark legislation was extended, four years later, 

after eleven more studies found a correlation between financial incentives and the 

services ordered by physicians. 

5. RIgli! to fraud and abuse protections under the documentation system. 

Hedth care h u d  by physicians and patients has been treated as  a 

relatively minor issue in Ontario, but in the United States, it has generated a high 



level of political interest as the medicai profession has protested the "unfair" 

prosecutions of doctors for inadvertent coding errors. Why is this? The Ministry 

of Health has played down the importance of fraud. Successive Ontario 

governments have been reluctant to make an issue of medical fiaud because they 

do not want to antagonize doctors and make negotiations with them any more 

difficult than they already are. In 1995, senior members of Harris' Conservative 

govemrnent, like Peny Martin. who was the Minister of Health Jim Wilson's 

executive assistant and Peter Burgess. tried to create a "fraud squad." Senior 

members of the Ministry of Health made it difficult for them to proceed by 

suppressing the background reports on fraud. The project was eventually 

downgraded. Peter Burgess, who would have been the head of the fraud squad, 

was declared surplus and he chose to move to the United States to prosecute 

health care fraud there? The Ontario Provincial Police, which has been gaining 

responsibility for handling health fiaud investigations, uses a low-key approach, 

so the issue of health care fraud has been "depoliticized" in Ontario. 

The Department of Health and Hurnan Services' Office of the lnspector 

General conducted 1 600 criminal investigations against physicims between 

Ianuary 1996 and June 1998." What has led U.S. law enforcers to vigorously 

enforce fiaud and abuse laws in the 1990s? Persecuting physicians for fiaud has 

become a way for politicians to score political points and Save bundies of money. 

President Clinton may have spearheaded a campaign to keep physicians fiom 

overutilizing the system, in order to divert attention fiom the failure of his health 

care reform in 1993. The Clinton administration boasts that Operation Restore 



Trust reaps $23 in fines and penalties for every $1 spent on enforcement." 

Physicians have lost economic autonomy under the anti-kickback law since its 

terms are so extensive. As one panelist at the Amencan Health Lawyers 

Association's Public Interest Colloquium remarked, 

Everyone is against "raw fiaud," such as billing for services that are 
medically inappropriate simply to generate fees. But the anti-kickback 
law allows fraud charges to be brought in cases where the patient is not 
hurt and where there is no h m  in terms of quality or cost to the 
governmentPs 

This examination of changes in physicians' economic autonomy, in the last three 

decades, in Ontario and Califomia, allows me to draw two conclusions. First, a lower 

level of income for physicians in Ontario may have been a small price to pay, considering 

they have retained more control than California physicians over their method of payrnent, 

more freedom from financial considerations that interfere with patient care, more 

fieedorn to accept giAs from industry and make self-referrals, and the right to be 

accorded more fraud and abuse protections under the documentation system. 

Second, the medical profession in Califomia has paid a high price in terms of its 

economic autonomy for resisting the introduction of a compukory single payer universai 

health system at key points in time when it came close to being adopted (Le., 1945 and 

1994 ) .~~  ~ h ~ s i c i a n s  have to face the daily reality that many of their patients cannot pay 

their bills. Many physician groups have had to claim bankruptcy, making it necessary for 

the California Medical Association to launch lawsuits to recover fùnds fiom health plans 

so that physicians can be reimbursed for their services. 
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CHAPTZER 5 

ORGANlZATlONAC AUTONQMY AND DOMDIANCE 

Physicians have tned to influence important aspects of the wider health system 

that affect the organization of their work and the day-to-day care of their patients. 

Chapter 5 will explore the physicians' struggle for political influence with regards to the 

allocation and organization of health care resources (organizational autonomy) and vis-a- 

vis other health care professionals (organizational doniinance). What do physicians 

understand by "organizational autonomy"? What are the specific goals of their 

associations in Ontario and California? Do they face similar challenges as they seek to 

have their reform proposals adopted? To what extent have their recommendations been 

transforxned into policy? 

A single payer universal health insurance system was introduced in Ontario 

despite the protests of physicians. Although it rnight have appeared at the time that 

physicians lost in the legislative arena, the presence of a single payer system has helped 

to bolster their organizational autonomy and dominance over the past three decades. In 

California, the medical profession successfully lobbied against a compulsory single payer 

system or remained neutral at key points in time when the proposals were being 

considered by poli tical decisionmakers and the populace. While physicians "won," on 

these occasions. in the sense they successfully resisted the enactment of single payer 

proposals that they did not support, they ultimately "lost," because they failed to protect 

their organizational autonomy and dominance. Although there have been times when 

organized medicine in California lobbied for universal health care (usually using multiple 



payers and a voluntary strategy), only incremental reforms have been enacted, such as 

comprehensive small-group market refonns in 1 992, because these type of reforms have 

built on pnvate market and managed care approaches that have been indigenous in 

california. ' 
In Ontario, the state's relationship with the medical profession could nonnally be 

characterized as concertationist, with two important exceptions. The provincial 

govemment has been mong and autonornous enough to make changes in the organization 

of health care resources and the regulation of health care professionals with limited input 

from the medical profession by using arm's-length bodies (e.g., the Health Professions 

Legislation Review and the Health Services Restructuring Commission), when reforms 

could not be delayed any longer without seriously weakening the hedth care system. The 

medical profession initially criticized the reforms enacted by the HPLK and HSRC that 

somewhat diminished its organizational dominance and autonomy. Nevertheless, some 

moves to restructure hospitals and reform the health professions regulations were 

necessary to make a concertationist relationship between the state and the medical 

profession viable over the long-terni, and improve the health care system. Even during 

the HPLR and HSRC processes, the govemment made important concessions to 

organized medicine to address some of physicians key concerns. 

In California, the state has nurtured a pluralistic approach to the provision of 

health care through encouraging competi tion arnong health care providers to drive down 

costd Chapter 5 will show that physicians' organizational autonomy and dominance is 

better protected by the state under the public heaith insurance mode1 in Ontario than 

under the managed care approach of California. 



THE WANING OF ORGANIZATIONAI, AUTONOM AND DOMlNANCE 

Organizational autonomy and dominance are the physicians' fieedoms to make 

decisions about the conditions of their work including the allocation of health care 

resources, the organization of the health care system and the scope of practice of other 

health care professionals without interference from third parties. 

1. Control over allocation of Aeulth care resources. 

''The allocation of health care resources" is a phrase that conveys the flow 

of resources "fkom those who finance care to those who deliver it.'73 It refers to 

the distribution of resources from the payers (patients, insurance cornpanies, 

governrnent) to doctors and hospitals for the services that they provide to patients. 

In the traditional guild model, physicians retain control over the allocation of 

health care resources. In fee-for-service medicine, they make treatrnent decisions 

based on patients' needs with little consideration of the financial cost to society. 

MedicaI associations may make private health insurance available to patients by 

setting up plans to allow hem to prepay their medical costs. Individual 

physicians may subsidize the cost of providing insurance to the poor by extending 

"charïty" care. 

I f  physicians are in control of rationing health care resources, they may 

base their decisions on their perceptions of the mental capacity, social cIass and 

likely benefit or risk to the patients! A drawback of giving physicians 



responsibility for rationing decisions is that it tends to increase costs. If 

governments have the primary role in allocating medical resources, the criteria for 

making decisions are likely to be more explicit and decisions fairer, but 

physicians and citizens may feel that they have been deprived of the opportunity 

to make their own choices. If the market controls the allocation of health care 

resources, they will be distributed unevenly. Patients and physicians will need 

protections from cost-cutting measures that undermine the quality of care and the 

level of reimbunement for the sake of increasing profits for the health plans or 

other third-party payers. Alternatively, consumers could have control of deciding 

how health care hnds should be allocated. They could be given medical savings 

accounts as the Amencan Medical Association has re~ornmended.~ Medical 

savings accounts are fûnds, which the govemment gives directly to individuals to 

finance their health care. The value of the account is based on the age and sex of 

the beneficiary6 Proponents of medical savings accounts hope that they will 

increase access, lower costs, and empower patients relative to their doctors. 

However, individuals with medical savings accounts may deprive themselves of 

necessary care in order to Save funds. There is no guarantee that there will be 

cos-saving benefits for goverment. 

Contrul o ver organization of heulth care resources. 

in a traditional guild model, physicians practice as independent 

entrepreneurs in solo or small group settings, instead of as employees in large 

group settings. Hospitals operate as independent nonprofit facilities, rather than 

as part of for-profit multi-hospital c h a h  or integrated delivery systems. 



3. Professional dominance over other hea lth care professionals. 

Professor David Cobum of University of Toronto suggests that autonomy 

c m  be distinguished from professional dominance since autonomy, in its narrow 

sense means "fireedom fiom" regulation by third parties, whereas dominance 

entails "authority over" other workers.' However, in the sociological literature on 

professionalization, the two concepts are often conflated. 

In a guild model, society acknowledges the prirnacy of medical 

knowledge. Physicians have a wide scope of practize, unlike other health 

professionals, whose scope of practice is limited. Physicians display their 

dominance when 1) they supervise other health care professionals on a day-to-day 

basis and 2) they successfully Iobby government to make decisions that favour 

medical interests. 

THE GOALS OF THE MEDICAL ASSOCIATIONS 

L Control over allocation of heaitit care resources* 

The Ontario Medicd Association shares the goals of the Canadian 

Medical Association with respect to physician control over the allocation of 

health care resources. The Canadian Medical Association's goals are articulated 

in the Charter for Physicians 1998. The Charter States that Canadian physicians 

need "suficient resources to allow for the efficient, effective and professional 

delivery and management of medical care under reasonable and humane working 

conditions." As well, Canadian physicians need "to be consulted and involved 

meaningfûily in hedth care reform and policy planning''8 on issues related to the 



funding of the health care system. The Canadian Medicd Association suggests 

that only "core" services should be funded by OHIP. Patients, or their private 

insurers, should be held responsible for covering the costs of ail other seinces. 

De-insurance has some of the same advantliges for physicians as extra-billing? 

Both of these processes provide physicians with an opporturiity to supplement the 

income that they receive under the Ontario Health Insurance Plan's fee schedule. 

The Canadian Medical Association recommends that "core" services should meet 

these three criteria: 

quality of care (e.g., effectiveness, appropriateness and efficiency of 
heaith care services), ethics (e.g., decisions that reflect fairness and 
acceptability to patients and physicians) and economics (e.g., 
measurement of service costs against economic benefits in a time of 
severe economic restraint).I0 

The California Medical Association is committed to a universal health 

care system, where a11 citizens and residents have access to medically necessary 

services. The CMA generally prefers a pluralistic system, where individuals and 

groups can purchase their insurance from many different companies, to a 

government-controlled single payer system. However, the Caiifomia Medical 

Asr;ociation has historicaHy been more positive than the Arnerican Medical 

Association, about the benefits of a single payer system. The California Medical 

Association sponsored a compulsory health insurance bill in 1935, but in 1936, 

the Hoise of Delegates reversed its position and supported only voluntary 

approaches." The Arnerican Medical Association denounced single payer 

systems in 1998, concluding that they "are not in the best interest of the public, 

physicians or the health care of this nation and should be strenuously resisted."" 



2. C o n t d  over organization of health care resources. 

The Ontario Medical Association aspires to have a joint role with 

govenunent in planning and implementing any major reforms to the organization 

of health care resources. The OMA prefers a system where individuals have the 

Freedom to choose their physicians and their h ~ s ~ i t a l s , ' ~  and there is incremental, 

rather than revolutionary, reform of the primary care system.I4 

The California Medical Association's goals with respect to the 

organization of health care resources have changed over time." In the late 

nineteenth and early twentieth century, the CMA joined with the American 

Medical Association in declaring that free choice of physicians by patients was a 

priority. The CMA has gradually modified its opposition to contract-practice 

arrangements, whereby third parties like employers contract with physicians to 

give medical services to their employees. The California and American Medical 

Associations traditionally declared prepaid health plans unethical, on the grounds 

that these plans undemined physicians' professiondisin by commercializing 

health care. Prepaid plans increase cornpetition among physicians, which was 

considered undesirable because it threatened the unity of the profession. 

Although the medical associations at the state and federal level publicly 

denounced closed-panel service arrangements, some of the county medical 

associations, in Caiifornia, took a more moderate stance, in recognition of the 

local reality that there was a surplus of physicians and hospita1 services available 

to be used, dbeit on a prepaid basis. 



In a 1959 report, the American Medical Association first recognized 

patients' fiee choice of health plans or medicai groups as an acceptable substitute 

for their fiee choice of physicians.16 The California and Amencan Medical 

Associations now seek to change legislation to make it easier for physician-owned 

health plans to compete in the marketplace with their commercial-owned 

counterparts, The medical associations try to expand physician autonomy by 

opposing contracts that tie a physicianTs membership in a managed care panel to 

participation in another managed care panel.'7 

3. Professional dominance over other irealth care professiona ls* 

The Ontario and Canadian Medical Associations support the work of other 

health care professionals, if it is carried out in collaboration with doctors or under 

the supervision of doctors. However, the medical associations have reservations 

about allowing allied health professionals to work independently. 

The California and American Medical Associations similarly prefer that 

physicians retain the ultimate responsibility for providing care, and assert that any 

responsibilities delegated to allied health professionals should be at the discretion 

of the medical staff. l8 

Tm olwuuo CASE 

1. Control over ullocation of heafth care resources. 

Prior to the introduction oFpublicly financed health care, patients could 

purc hase insurance fiom commercial companies or phy sician-O wned companies, 

which were supported by the mcdical association. At its peak, about 90 percent of 



Ontario doctors participated in Physicians' SeMces Inc., a private medical plan 

that the OMA established in 1948, so that individuals could prepay the major part 

of their medical costs. Most of these plans CO-existed only for a short time with 

the Ontario Medical Services Insurance Plan, afier it was established in 1966. 

That sarne year, the federal govemrnent introduced the Canada Assistance Plan, 

which was a cost-sharing arrangement for social assistance programs. The federal 

government agreed to fund health care on a tifty-fi@ basis with the provinces, as 

long as they met the conditions for the funding. The federal governrnent has 

gradually reduced its share of health care payments to Ontario, so that today it 

pays about 34 cents per dollar spent, according to the federal government,19 or 1 1 

cents per dollar spent according to the Ontario govermnent.'O 

In Ontario, physicians retain substantiai control over the allocation of 

health care resources. The Canada Health Act requires them to provide 

"medically necessary" services, although the Act does not specim exactly which 

services should be insured or de-insured? The Ontario Ministry of Health, in 

consultation with the Ontario Medical Association, makes that decision. Cathy 

Charles, Jonathan Lomas, Mita Giacomini and colleagues have identified four 

definitions of "medical necessity," that were implicit in the govemment and 

stakeholder documents they reviewed. Namely, "what physicians and hospitals 

do," ' ~ e  maximirri we c m  afford," "what is scientifically justified," and '&what is 

consistently publicly fùnded across provinces.'" 

Once physicians determine that patients are in need of medicaily necessary 

services, they may be placed in a queue to wait for thek him, if speciaiists and 



medical equipment are not immediately available. Restrictions result fiom the 

sharing of scarce public resources, such as operating theatre time. Studirs show 

that Canadians who lack financial resources are less likely to see specialists, 

because they may have dificulty arranging childcare, taking time off work, and 

advocating for their medical needs with primary care physicians.23 

2. Control O ver organization of hea fth care resources. 

Most Ontario physicians continue to practice in small groups settings and 

most hospitals are still independent nonprofit facilities, as they were pnor to the 

introduction of a national health insurance prograrn. The Ontario Medical 

Association was in Favour of maintaining the organization of health care services, 

as it existed before the enactment of the Medical Care Act in 1966. Nevertheless, 

the Ministry of Health introduced Health Service Organizations in 1973, in 

response to the Hastings Report of 1972. The Report had recommended 

"payment mechanisms alternative to the present form of fee-for-service; 

development by the provinces.. .of comrnunity health centers.. .in a hlly 

integrated health services system; [and] fimding O t' comrnunity heal th centers 

through global or block budgets given by the province to the district l e v e ~ . " ~ ~  

Other organizational innovations that were introduced by the Ministry included 

the Cornrnunity Heaith Centres, District Health Councils and Comprehensive 

W t h  Organizations. 

Some of these were successful in their geographic area, but the prograrns 

have not grown to the extent that early reformers had hoped. In 1991, the 

provincial government fioze the expansion of the heaith s e ~ c e  organizations. In 



1992, the govemment cancelled the HSO contracts and renegotiated a deal in 

order to reduce capitation payments and Save % 17 million annually. Brian 

Hutchison, Stephen Birch and J. Gillett identim many factors that have 

contributed to the Health Service Organizations program's shortcornings. These 

include "lack of coherent policy direction, lack of support both politicdly and 

within the Ministry of Health, lack of resources, inadequate datdinformation 

systems, lack of evaluation, [and] lack of accountability mechani~ms."~~ 

Premier Harris's election, in 1995, ushered in a new era of immense 

changes in the organization of health care services that included primary care 

reforrn, downloading provincial public health programs to Ontario municipalities, 

and hospital restructuring. The Ontario Medical Association has played an 

important role with the provincial government in developing a new vision of 

primary care reform to allow for a more rational distribution of resources and 

improve the quality of care. The Physician Advisory Group, under the leadership 

of Dr. Wendy Graham, presented a proposa1 to the government that has slowly 

been put in place. Over the past four years, pilot projects to test Primary Care 

Reform have been launched in seven communities, and have involved more than 

150,000 patients.26 The Pace of change has been much slower than is the case 

with hospital restructuring because physicians have been actively engaged in the 

process of primary care reform, an initiative that they view as central to their 

interests. The Ontario Medical Association has sought to ensure patient 

accountability, adequate capitation rates and carefid evaluation of the projects.27 



Physicians have had less input into Harris's decisions to dowdoad 

provincial public health programs to municipalities and restructure hospitals. Bill 

26, the Savings and Restmcturing Act, which set up the Health Services 

Restmcturing Commission (HSRC), was passed in 1996, with very Iittle debate 

considenng that it amended 44 statutes, created three new Acts and repealed two 

others. The Savings and Restructuring Act gave the health minister dictatorial 

authority to strip hospitals' management and boards of trustees of their power and 

replace them with hisher own choice of supervisors. Opposition members staged 

a sit-in in order to force the govenunent to hold public hearings, which lasted only 

three weeks? 

The Health Services Restructuring Commission, chaired by Dr. Duncan 

Sinclair, former dean of the faculty of medicine at Queen's University, was given 

a mandate to lay the groundwork for an integrated health system. From 1996 to 

1998. the HSRC concentrated on reviewing the functions and viability of the 

province's hospitals." It made recommendations to close a number of hospitals 

including I 1 of 44 in the Toronto and suggested reinvesting funds in home 

care, long term care, mental health, rehabilitation and sub-acute care. Critics note 

that the fast pace of the restrucniring process is unfortunate because resources 

have not been put in place to support the indi4duals and f a d i e s  that are 

becoming the caregivers, as the institutionai capacity of hospitals shnnks and 

patients are released "sicker and quicker" than used to be the case. They point out 

th there is no guarantee that hospital restructuring will Save money, since it has 

aiready cost an estimated $2.3 billion?' Nor is there any guarantee that the HSRC 



will create a better health care s y s t e d 2  Few would dispute that there were too 

many unused hospita1 beds pnor to the hospital closings, but there were fewer in 

the flu season, at which tirne, the emergency wards would typically become 

overloaded. The Ontario government has had to partially reverse its earlier 

decisions of firing thousands of nurses, because it has Found itself in the midst of 

a severe shortage. The govermnent has had to establish 753 new hospital beds in 

Toronto to help compensate for the 5,700 acute care beds that have been closed 

across Ontario during Harris' tenure as premier? 

The commissioners did little to involvz physicians in the planning process 

at the begiming of their mandate. Nevertheless, they gradually developed a 

healthy respect for the influence that physicians have in forming public opinion 

on heaith care reform. In looking back at the process, they saw the value of 

physicians' opinions that change should be incremental, and advice from 

stakeholders and the public should be ~olicited.~" In 1997, the HSRC gave 

physician fact-finders the opportunity to make recommendations on the need for 

medical human resources during the transitional phase. The report indicated the 

principles that should be followed so that physicians would be fairly treated if the 

hospitals that they worked in were closed. The hospital closings may have made 

it more difficult for specialists to access hospitd facilities. 

3. Professional domhance mer other lieaith cure professionaIs. 

As was indicated in chapter 1, physicians remain the dominant group of 

health care professionals in Ontario, but they have graduaily Iost status relative to 

other heaith professionals, particularly since the state reconfigured its 



relationships during the Health Professions Legislation Review of the 1980s. In 

the Health Disciplines Act of 1974, medicine was recognized as one of the five 

major professions along with nursing, optomeûy, pharmacy and dentistry. 

Another fifieen professions were considered for inclusion, but were ultimately 

excluded because they were not thought to be significant enough. In cor~trast, the 

Regulated Heatth Professions Act (RHPA) of 199 1 made medicine one of 24 

health care professions that met the nine criteria for self-regulation? The RHPA 

assumed that professional turf could be shared. It gave physicians rhe right to 

perform 12 of the 13 potentially dangerous acts (al1 but filling or dispensing 

dentai appliances). Nurses could perform onIy three (undertaking a prescribed 

procedure, administering a substance by injection or inhalation, or putting an 

instrument, hand or finger beyond specitied areas of the body).36 The College of 

Physicians and Surgeons of Ontario became one of 22 regulatory colleges with 

similar functions and authority. The Minister of Health won new powers to 

require the Councils of the Colleges to c q  out certain acts. 

Midwives and nurse practitioners made substantial legislative gains in the 

1990s, as the Ontario governrnent under the leadership of Premiers Rob Rae and 

Mike Harris sought new ways to contain costs, by making greater use of worken 

whose labour was Iess expensive than that of physicians. In 199 1, midwifery 

became legal in Ontario and midwives gained the right to practice inside or 

outside of the hospital setting. In [vy Lynn BourgeauIt's words, midwives 

achieved "self-regdation (nu matter how compromised), and an expanded scope 

of practice [that] have no precedent in the midwifery expenence e~sewhere."~' 



Despite a rocky history, nurse practitioners gained the legai authority to diagnose 

and treat common diseases without doctor approval, as well as to order certain 

ultrasounds, basic lab tests and x-rays in 1998.'~ These changes did not senously 

undermine the dominance of medical interests in the Ontario hcalth care system. 

The reforms showed that interest groups could significantly improve their 

relationship with the state, even if they lacked abundant intemal resources, as long 

as they could frame their policy demands in ways that were compatible with the 

ideas of the political 

THE CAILIFORNIA CASE 

1. Control over allocation of /t enIt/t care resoimes. 

In the past three decades, control over the allocation of health care 

resources in Cdifomia has shified from physicians to managed care 

organizations, even though physicians continue to bear most of the liability for 

adverse o u t c o r n e ~ ~ ~  In California, patients receive health care if they 1) have 

public, private or employrnent-based insurance that is comprehensive enough to 

cover the costs of their treatment, 2) are able to pay for it directly out-of-pocket, 

or 3) are indigent and sick enough to qualify for emergency care at their county's 

or doctor's expense. Appendix 1 shows the sources of physician practice revenue 

in California between 1994 and 1998. 

Prior to 1965, when Congress introduced Medicare for the elderly and 

disabled and Medicaid for the poor, the California Medical Association opposed 

severai plans for statewide compulsory heaith insurance. The CaIifornia Medical 



Association fought to defeat legislsitive measures introducing a statewide 

compulsory health insurance plan in 19 1 8, 1946, and 1947. Only in 1934, in the 

midst of the Depression, did the CMA H o w  of Delegates for a brief time support 

a compulsory health insurance bill? The medicai association in Califomia was 

the first in North Arnerica to support the formation of a physician-owned 

insurance company. In 1939, the CMA helped to set up the Califomia 

Physicians' Service, a prepayment service company that was the f o r e m e r  of 

California Blue Shield. 

Many Californians remained uninsured, even after Medicare and Medi-Cal 

were set up alongside the commercial and physician-owned insurance companies. 

In 1970, the Califomia Medical Association developed a proposal for a 

"voluntary, universally available health benefits program.'d2 The CMA 

envisioned eliminating Medicare and other federal programs financing health care 

benefits and absorbing them into the new program that it was recomrnending. 

This was only one of a n~unber of health insurance proposats that the CMA 

supported to make health care more universally accessibIe. 

In the 1 WOs, the Califomia Medical Association made significant efforts 

to try to reduce the number of uninsured Californians. The CMA promoted its 

Mordable Basic Care Initiative in 1993, which would have required al1 

employers to provide care to employees and their children, in conjunction with 

Proposition 166. The proposed bills stalled in the Assembly (A.B. 2001, Brown) 

and in the Senate (S.B. 248, Maddy), and Proposition 166 was rejected by almost 

70 percent of Californians that voted. Thus, the Califomia Medical Association 



proposals, which might have extended coverage to 4 million more Californians, 

were soundly defeated. Thomas Oliver and Emery Dowell explain their demise 

by pointing to the opposition of business groups and affluent, privately insured 

consumers to the initiati~e."~ The CMA proposals were not ambitious enough to 

interest the more socially liberal consumers, but were too ambitious for the 

conservative ones. The proposals were introduced at a time when the state of 

Califomia was in the midst of a severe economic downturn. The state 

govemment had very little money left in its coffers to sofien the effect on small 

business of requiring them to cover health insurance. At the time, it was possible 

that Clinton's Health Security Act would be accepted. The Amencan Medical 

Association was already preoccupied with promoting its own Health Access 

America plan to provide a basic level of heaith care for al1 citizens, and did not 

choose to give substantial hnds to the Californian campaign. Hence, Californians 

were tempted to wait for the federal govemment to take the lead on reform. 

Even though many Califomia docton were in favour of supporting 

Proposition 186. the state's single payer initiative of 1994, the California Medical 

Association decided to "not support" the initiative. Proposition 186 was defeated 

at the polls by a margin of 73.4 to 26.6 percent.w 

In the 1990s, the Califomia government introduced a cornplex patchwork 

quilt of programs to extend health care coverage to specific segments of the 

uninsured population. The Califomia Medical Association put little effort into 

setting up the Access for Infants and Mothers Programs, established in 1992, and 

the Hedth Insurance Plan of California, established in 1993, because it was 



preoccupied with trying to introduce more comprehensive reform through an 

employer mandate?' The Health Insurance Plan of Califomia was designed to act 

as a purchasing agent for small employers. In 1997, a Heaithy Families program 

was launched to provide coverage for children of low-income families. In 1 998, 

the Clinton administration approved California's Children's Health insurance 

program. As was noted in chapter 3, the Califomia Medical Association fought in 

court to ensure that undocumented residents could receive prenatal services, even 

though voten supponed Proposition 187, which aimed to deny non-citizens care 

that was provided at the taxpayers' expense. 

Despite the best efforts of the California Medical Association and the 

state governrnent, more and more Californians are falling into the ranks of' the 

uninsured. and they are much less likely to seek needed health care or receive 

preventive care than the more affluent insured? Financing for indigent health 

care, like its delivery, remains highly uncoordinated. Money is drawn from a 

combination of realignment fùnds, tobacco taxes, Medi-Cal Disproportionate 

Share Hospital dollars, and local property tares.'" Through cost-shif'ting "large 

companies providing benefits have subsidized the health expenses of the 

uninsured, of other companies, and of the govemment,"8 aithough they are 

becorning much less willing to do so. This is an inefficient way of financing 

heaith services for California's many uninsured. The indigent uninsured often 

wait until they need emergency services before they seek hedth care. Then, 

health services are provided at a much higher cost in human and financial ternis 

than would have been required if patients had received care at a less acute stage. 



2. Control over organiztztion of heufth care resources. 

California has a long history of using innovative forms of heaith care 

delivery. Kaiser Permanente was set up in the 1940s and grew to the point that it 

enrolled 36 percent of the California H M 0  market in the 1990s."~ One factor that 

has enabled managed care to grow to be the dominant form of health care in 

California that it is today is the favourable ~putation that Kaiser Permanente has 

built among many of its patients. Other explanations for its growth are that 

managed care organizations have offered Californians lower insurance premiums 

than most solo fee-for-service physicians have been able to offer." The many 

physicians that have located in that state have made it a hospitable environment 

for health maintenance organizations to flourish. Federal legislation introduced in 

1973 encouraged their npid growth through financial incentives for employers. 

State legislation has influenced the type of health care delivery systems 

that have developed in California, with more than 80 percent of beneficiaries 

enrolled in health maintenance organizations and prefened provider organizations 

by the 1990s.~' As we have seen, the passage of A.B.799 and 3480, in 1982, 

made it legal for health insurance plans to establis:: preferred provider 

organizations to vie for Medi-Cal contracts. Physicians and hospitals that 

participated in preferred provider organizations agreed to accept discounted fees 

as payment for their services. 

The existence of corporate laws that prohibit physicians fiom working on 

salary for anyone but other physicians has encouraged the growth of large 



managed care-oriented group practices in  ali if or nia.'^ Legislation that bans 

corporate ownership of physicians' practices makes it illegal for hospitals to own 

medical groups. Staff-mode1 health maintenance organizations are f~rbidden.'~ 

Consequently, powerful group-mode1 HMOs have emerged to control the market 

and drive down costs. Independent practice associations have become cornmon in 

the California marketplace because they provide a way, which does not 

contravene the antitrust laws, for physicians to band together to negotiate 

contracts. The particular types of physician-system integration that have 

developed have placed many physicians at risk. Physicians' salaries are oflen 

partially contingent on the profits of the health plans through fee withholds. 

Potentiaily even more devastating to their incorne is the risk that they bear of 

having to provide medicd services at their own expense if the health plans that 

they contract with claim bankniptcy." The California Medical Association has 

lobbied the legislature to try to limit physicians' liability in this regard. 

Between 1990 and 1997, eighty-nine bills were passed in the California 

legislature to try to reform failings in the managed care system? Phi1 Isenberg, a 

former assemblyman who represented Sacramento for 14 years, referred to them 

as "'tinker-at-the-edge bills,"56 while the CMA called them "body part" 

legislation.57 Governor Pete Wilson appeared to take a more systemic approach 

by setting up the Managed Health Care improvement Task Force of 1997. It 

made more than 100 recommendations to improve managed care, very few of 

which were irnplemented by Wilson. Critics suggested that he used the Task 



Force as an instrument to stall reform since he refiised to pass managed care bills 

while the problems were being studied. Once the report was issued, he shelved it. 

Pete Wilson's successor, Gray Davis, has implernented some of the 

report's recomrnendations such as creating a new regulatory body to oversee 

HMOs, within the California Department of Corporations. The CMA had argued 

that a new regulatory body was needed, but recomrnended that it be housed within 

the Health and Welfare Agency, as did the California State ~ u d i t o r ? ~  since the 

Department of Corporations is the general business regulatory agency and has no 

particular expertise in the area of health care. 

3. Pro fessional dominance over other health care providers. 

The Califomia Medical Association has consistently opposed the 

expansion of the allied health professionals' scope of practice. The CMA has 

launched turf battles in the Assembly. Senate and courts to prevent the expansion 

oFtheir role. Nevertheless, allied health professionals have made inroads into 

physicians' temtory. Podiatrists won the "battle of the ankle" against orthopedic 

surgeons in 1983. Acupuncturists' status as physicians was established in 1988. 

In 1998, the role of phannacists was expanded to allow them to initiate 

prescriptions or patient consultations outside pharmacy premises and provide 

refills without authorization. 

Perhaps even more significant changes have been made for nurse 

practitioners and clinical nurse specidists at the federal level. Congress enacted 

the Primary Care Practitioner Incentive Act as part of the Balanced Budget Act of 

1997, which enabled them to bill directly For Medicare reirnbursement regardiess 



of the setting in which the service is perfonned.59 Fomerly, only physicians had 

the right to bill Medicare directly, so this change represents an important 

expansion in nurse practitionea' and clinical nurse specialists' autonomy and may 

lead to an increase in their numbers. 

The scope of practice of allied heaith professionals depends not only on 

the legislation that is in place, but also on the incentives of the institutional 

settings. Studies have found that nurse practitioners and physicians assistants 

have acquired a lot more autonomy and a wider scope of practice in institutions 

with large managed care populations in the West, as part of their efforts to contain 

costs and increase productivity.60 Health maintenance organizations have curbed 

physician autonomy by directing allied professionals to review their treatrnent 

decisions. As one Californian doctor observed, 

HMOs dictate and direct social workers, pharmacies, paramedics, 
ambulance drivers, insurance inspection tearns, any Tom, Dick, and Harry, 
to inspect, dictate, limit, and tell the physician what to do. Their jobs and 
business contracts will be terminated if the HMOs are not followed. The 
physician has no say and has to do what everyone else says, or else hislher 
practice is in j e ~ ~ a r d ~ . ~ '  

Thus, one reason that California physicians have lost more of their organizational 

autonomy and dominance than Ontario physicians is that allied health 

professionals in California have achieved significant gains in their level of 

autonomy . 



ASSESSMENT ANP EXPLANATlON 

1. Control over allocation of healîh care resources. 

Why do Ontario physicians have more controt over the allocation of health 

care resources than California physicians, although they are fnistrated with 

limited health care dollars and long waiting lists? Why has California not 

developed universal health care insurance, despite many attempts by interest 

groups to achieve a more equitable distribution of health care resources? To 

understand the differences in the policy outcomes, it is necessary to examine the 

content and context of the debate over health insurance in Ontario and California. 

Ideas, interests and institutions have facilitated some actions and 

constrained o t h e d 2  In Ontario, some elites in political parties, unions, the 

medical profession, the business community, and the academic cornmunity have 

promoted the idea that health care is a right and that a single payer system is the 

most efficient way to provide care. Their support for universal health insurance 

has resonated well with the public, which has treated it as a symbol OF what rnakes 

Canada different From the United States. Many Ontarians have glorified publicly 

financed health insurance as the jewel of their social policy. 

Supporters of publicly financed health insurance have had suficient 

institutional access to transport their ideas into the policymaking arena in Ontario, 

as was discussed in chapter 1. Insurance associations, which have played an 

important role in promoting market forces in the health care sector in the United 

States, have had limited influence in Canada, since the Medical Care Act was 

enacted in 1966, and govemment assurned their role as the third-party purchaser 



of medical services? The state in Ontario has been strong enough to foster 

concertationist relations with the medical profession and gain its cooperation in 

implementing universal health insurance, even though many doctors would have 

preferred a voluntary system. Joan Boase observes, 

It is apparent that if governments are to withstand the negative reactions of 
organized societal interests to a redistributive public good such as 
universal health insurance, the state must be proactive, autonomous, 
interventionist and strong. The institutions of such a state will have the 
capacity to preclude effective pluralist policy networks, fostering instead 
cooperative and accommodating or corporatist intermediation. 
Furthemore, the strong state's ability to determine which groups may 
participate in the policy process circurnscribes and controls membership in 
the policy ~omrnuni ty .~ 

Opponents of universal health insurance in California have traditionally 

labeled it gbsocialized medicine." They have suggested it is a precursor to a 

socialist state and represents an assault on the American values of individuaiism 

and cornpetition. This argument was particularly compelling around the time of 

World War Two. The California Medical Association waged a successful 

campaign against Govemor Earl Warren's compulsory health insurance bill in 

1945 at a cost of approximately $3 million? They hired Whitaker & Baxter, a 

public relations firm, and ran advertisements in every newspaper in California that 

fanned public sentiments that government-run heaith insurance could not solve 

the state's problems. Thus, the California Medicai Association framed universai 

health insurance as "socialized medicine" to delegitimize a compulsory health 

insurance program and legitimize a voluntary one. Even though Governor 

Warren was a popular leader, he did not have the institutional capacity to push the 



legislation through the Assembly and Senate without the support of the medicai 

profession. 

With the passing decades, it has become more difficult to enact universal 

health insurance in Caiifomia because the interests of the medical/industrial 

complex have backed the early decisions to pursue market phciples in heaith 

poli~y.66 Insurance companies would losc a large part of their raison d'être if 

governrnent replaced them as the primary purchaser of medical services, as is the 

case in Canada. It is not obvious to the medical profession that their economic 

autonomy would be better protected in a universal health care systern run by 

government, given that Medicare and Medicaid reimbursement rates are much 

lower than thosc negotiated by private payers, and physicians' salaries in Canada 

are generaily lower than in the United States. 

2. Contrul over orga~~ization of heafth care resources. 

Why is the organization ofhealth care resources in Ontario almost the 

same today as it was in the 1960s? Why has the California health system been 

radically transfonned from "a cottage industry structure" to "a corporate industry 

structure" over the past three de cade^?^' The Ontario Medical Association drew 

upon the widespread acceptance of the biomedical paradigm to justifjr physicians' 

control over the organization of heaith care resources. Only in 1996, when 

Premier Harris stripped the OMA of their right to act as the representative for al1 

Ontario physicians and set up the Heaith Services Restructuring Commission to 

transform the health care delivery system, did their influence significantly decline 

in this regard. 



The biomedical model" has vaditionally been the dominant paradigrn 

throughout North Arnerica. It emphasizes the importance of providing care to 

individuals, ofien in an institutional setting, once they become ill, rather than 

trying to prevent the societal causes ofdisease in a community context, as the 

public health paradigrn recommends. According to the biomedical paradigm, 

physicians play a critical role in curing patients. The public health model, which 

was first popularized in Canada in the Lalonde Report of the 1970s, puts the onus 

on communities to participate in health care. Premier Harris's govemnent drew 

upon fiscal conservative ideology and public health rhetoric (rather than referring 

to the biomedical model) to justiQ its decision to launch the Health Services 

Restnicturing Commission. The Commission was the policy instrument of choice 

because it allowed the politicians and bureaucrats to distance thernselves from the 

public criticisms that would inevitably &se when hospitals were closed. The 

Commission solicited little input from doctors and other members of the health 

policy community so that it could proceed very quickIy with hndamental 

changes. 

The relatively timid efforts of the OMA, the oppositior, w.d the public to 

alter Harris's hospital restructuring agenda could be traced to the fact that they 

were given little warning that Bill 26 was about to become law. The Ontario 

Federation of Labour notes, "rnost members of the opposition were still in the 

budget l o ~ k - u ~ " ~ ~  when Bill 16 was rarnmed through with little public debate. 

The OMA was recovering fiom the effects of fiscal restraint in the early 1990s, 

when physicians had been made to bear the indignities of "caps," or limits on 



their eamings, and reduced enrolment in medical schools. Therefore, the medical 

association's input to the restructuring process was rooted in a relatively narrow 

vision of physicians' interests. 

Hospital restnicturing was central to the Cornmon Sense Revolution, since 

health expenditures represent a large percentage of the provincial budget. Harris 

was able to proceed with hospital restructuring, because he was a relentless leader 

and had the powers of a parliamentary govemment at his disposai (e.g., a 

disciplined party). This enabled him to enact Bill 26 and establish the HSRC, a 

decisionmaking body that was relatively isolated from interest group lobbying and 

receptive to his vision of reform. The HSRC destabilized the health system, 

making change possible with relatively little input from the medical profession. 

In a similar way, the Ontario govemment had shified the difficult task of rewriting 

the regulatory legislation governing the various hedth disciplines to a review 

coordinator in the 1 %Os, to temporarily reduce the influence of' the major health 

professions, although in the earlier case, a private consulting firm was selected to 

make the difficult political decisions instead of a cornmis~ion.~~ Each time the 

govemment sets up a process to make major changes in the heaith system with 

little input from organized medicine and the public, it sets a precedent that makes 

it easier for the state to impose top-dom solutions in the future. Recently, the 

Harris government has negotiated generous agreements with the Ontario Medical 

Association, which may rizduce the acnmony of the HSRC process for docton. 

As Janet Lum observes, 

The imposition of "caps" Led the profession to retaliate with a secies ofjob 
actions. In 1997, the government was forced to back down- it removed 



the caps on physicians' incomes and guaranteed that total physician 
payments would increase to an estimated $4.17 billion by 1997-98, $4.29 
billion by 1998-99 and $4.35 billion by 1999-2000." 

In California, the reorganization of the health care delivery system could 

be traced to decisions by government and managed care organizations to contain 

costs. The Califomia government, which has not historically been as "proactive, 

autonomous, interventionist and strongW7' as the Ontario governrnent, catered to 

medical interests in the 1960s. However, the private and public purchasers of 

health care became fnrstrated with the rising costs of health care associated with 

fee-for-service medicine, and they have found new ways to rein them in, such as 

fixed prepayment and integrated health systems, that have undermined 

physicians' power. Third-party payers have emphasized the importance of non- 

institutional, preventive care. It is less expensive for payers to direct services to 

consumers who are healthy, than to ones with chronic or serious illnesses. The 

sicker patients may face daunting obstacles when they try to obtain care From 

managed care organizations. 

3. Pro fessianal dominance O ver other Iieattlt care pro viders. 

Why have Ontario physicians retained more of their authonty over allied 

heaith pro fessionals than California p hy sicians? Ontario physicians have 

experienced a decline in their dominance, particularly since the enactrnent of the 

Regulated Health Professions Act, which assumed that they could share the 

authority to perform dangerous medical acts with allied health pro fessionals. The 

decline has not been nearly as severe as physicians in the Califomia HM0 market 

have experienced. As mentioned in chapter 1, Ontario physicians benefit fiom a 



close working relationship with the provincial government, that allied heakh 

professionals do not have. The existence of the Physician Services Committee 

provides the Ontario Medical Association and the Ministry of Health with an 

ongoing dispute mechanism where they can air their concems. The Ontario 

Medical Association's services and resources are vital to public oficials because 

physicians are an articulate, well-educated group that can stage job actions and 

make critical cornments in the press if they feel they are treated unfairly. 

Although nurse practitioners, midwives and other nurses can use similar tactics, 

there are differences in their gender, professional status and educational level that 

make it less likely that their demands will be taken senously by the provincial 

In Califomia, health maintenance organizations have made extensive use 

of nurse practitioners and physician assistants, as substitutes for primary care 

doctoa, in order to Save money, or more precisely in order to transfer money 

"from docton, nurses, hospitals, and other providers to executive management 

teams and inve~tors."'~ Peter Jackson, Louise Parker and Ian Coulter have noted 

that health maintenance organizations may not need as many pnmary care doctoa 

because their patients are not as sick as those in other settings. Health 

maintenance organizations have many tac tics for excluding sicker subscribea. 

S t G c  i i o d i i t l ~ d k ~  jlid h v i d  Hii i~~&t&i have observed that they 

place sign-up offices on upper floors of buildings with malhctioning 
elevatoa; refuse contracts to providers in neighborhoods with high rates of 
HIV infection (an example of medical redlining); structure salary scales to 
assure a hi& turnover among physicians (the longer they are in practice, 
the more sick patients they accumulate); provide luxurious services (even 



exercise club memberships) for the well, and shabby inconvenience for 
those with expensive chronic i l lnesse~.~~ 

Health maintenance organizations have been able to consolidate their market strength and 

gain political power that rivals physicians' by driving deep discounts with physicians and 

other health care providers. In the process, they have deprived physicians and allied 

health professionals of some of their autonomy. 

Chapter 5 has shown that Ontario physicians have retained more organizational 

autonorny and dominance than California physicians, even though physicians in both 

jwisdictions expected that a government-financed system posed the ultimate threat to 

their autonomy. As Steven Wartman of the Albert Einstein College of Medicine in New 

York City observed: 

Doctors in the U.S. were so singlemindedly guarding the gates against socialisrn 
that they were blindsided by sornething far more powerful - ~a~ital ism. '~ 

The existence oPa single payer system in Ontario, as a result of early policy decisions 

and a stronger state, made it possible for the Ontario Medical Association to negotiate 

with the govenunent as a cohesive unit. In contrast, the emergence of rnanaged care in 

Caiifornia, partially as a result ofa  more competitive policy environment and a weaker 

state, led to a situation where physicians have widely different interests depending on the 

nature of their practice and the companies that they serve. Thus, institutions, political 

culture, and historical decisions have contributed to the type of policy networks that have 

developed - concertation in Ontario and pluralist in California - and this, in turn, has 

influenced the level of autonomy and policymakuig influence of physicians and allied 

health professionais in the two jurisdictions. 
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This dissertation has tackled the broad research question: Why have physicians 

retained more policymaking influence under the pubIic health insurance mode1 than 

under the managed care approach of California? 1 defined policymaking influence in the 

case of the medical profession to mean corporate, clinical and economic autonomy, and 

organizational autonomy and dominance. I attempted to answer the question by looking 

at the meaning of the various aspects of physician autonomy and dominance, the goals of 

the medical associations, and the policy outcornes in Ontario and California. Then, I 

identified the most relevant factors in the cornparison. I showed how the political 

articulation of the medical profession's demands changed over time and was shaped by 

the presence of very different political institutions, patterns of interaction between 

interest groups and the state, and early policy decisions that have locked in subsequent 

paths of development and political processes. 

1. DlSCUSSION OF THE FINPlNGS 

The foremost task of the dissertation was to explain differences in the 

policyrnaking influence of the medical profession in the two jurisdictions. An 

investigation of why universai publicly fimded medical insurance was adopted in Ontario 

but not in Caiifornia was considered beyond the scope of this thesis because it would 

have involved investigating broad federal issues that dated back well before the period of 

time under consideration (19692000). Nevectheless, those early policy choices, and not 



just formal institutions, have framed "the choices of political actoa both by creating 

resources and incentives and by influencing the efforts of individuals to interpret the 

social world," as Paul Pieaon notes is often the case.' The Ontario medical profession 

has retained more of its autonorny and dominance despite the fact that it was not able to 

prevent the enactment of a single payer universal health care systern in the province. 

in contrast, the Califomia medical profession has lost much of its autonomy and 

dominance because organized medicine in the United States resisted the enactment of a 

single payer systern at key points in time, when it came closest to being introduced. 

Physicians feared that an expansion of the governmentTs role in financing health 

insurance would undermine their autonorny, but, ironically, they have lost political 

influence even though they appeared to be "successful" in opposing in opposing 

governmental health insurance programs. Third-party payes, in the form of insurers and 

employer-purchasers, have proven to be more of a threat to physicians' autonomy than 

government done would likely be. The pluralist network that devetoped has helped to 

"lock-in" the "non-decision" regarding universal public heaith insurance in the United 

 tat tes.' Organized medicine in the U.S. has softened its opposition, and in some cases 

actualIy embraced, proposals for universal health insurance in the 1990sT as physicians' 

perceptions about how a national health program would affect their autonomy have 

changed. Physicians would likely receive a higher level of reirnbursement if they could 

provide more services to the 17 percent of Arnericans who are currently uninsured. 

in the Ontario case, the existence of a parliamentary govemment has meant that 

the state can act as a cohesive unit. It is relatively rare for individual members of the 

government, particularly ministers, to take different stances on party policy in the 



legislature. Hence, the executive effectively controls the legislature and can introduce 

comprehensive policy changes. The presence of a parliamentary government has 

reinforced the centralizing tendencies of federalism and encouraged the formation of a 

third party (CCF-NDP) that influenced the policy agenda of the prime minister at the time 

that a single payer system was adopted.' The federal structure of the state enabled 

Saskatchewan to take the lead in experimenting with universal health insurance4 and 

showed that the public financing of hospital and medical insurance was a workable 

solution to the problem of uneven access to health care, at least at the provincial level. 

Prime Minister Pearson used the federal spending power to pressure the provincial 

governments to design health programs that met the criteria set out by the federal 

government. The collectivist ideology of citizens at the time that universal health 

insurance was adopted meant that they were generally receptive to the idea of sharing the 

costs of health care together, even though organized medicine and the insurance industry 

initially resisted the introduction of a single tier system.' 

The Canada Health Act (CHA) of 1984 had the effect of locking in the earlier 

policy decisions that hospital and medical insurance would be publicly financed in each 

of the provinces. The Act slowed the growth of a parallel private health care system by 

prohibiting extra-billing and requiring al1 essential medical and hospital services to be 

delivered exclusively by public money, although the terms of the CHA have not always 

been vigorously enforced! The institutional configuration that developed in Ontario 

served to privilege medicd interests. The strong state encouraged the Ontario Medical 

Association to dominate the associational system in the health sector, and act as an 

important partner in long-term planning and policymaking? The existence of a 



concertation policy network gave representatives of the medical profession many 

opportunities to discuss proposed changes to physician compensation and the health 

system in such forums as the Joint Committee on Physician Compensation (1973-89), the 

Joint Management Committee ( 1 99 1 -95) and the Physician SeMces Comrnittee (1 997 to 

the present). 

In the United States, it has been difficult to introduce coherent policies like 

comprehensive health refom because presidents and govemors cannot guarantee the 

passage of govemrnent's programs.8 The congressional system divides political power 

between the executive and the legislature, providing many opportunities for interest 

groups to put pressure on political leaders to veto legislation. Many legislative leaders 

need to be convinced to vote for policy proposals before they can be passed because there 

is a low level of party discipline in both houses. A more activist judiciary than exists in 

Canada has interpreted the federal Employee Retirernent and lncome Security Act of 

1974 to mean that individual states do not have the authority to require employers to 

provide health insurance to their workers. The inability of the states to make regulations 

that apply to self-insured plans makes it difficult for legislators to introduce a universal 

system of health insurance at the state level. In California, specific initiatives have aiso 

impeded the enactment of univead health insurance proposals. The passage of 

Proposition 13 in 1978, and Proposition 4 in 1979, restricted the ability of the states to 

allocate funds to health care by capping future increases in property taxes and limiting 

pet capita increases in state spending. Proposition 140, which shortened the term limits 

in Caiifomia in 1990, made it difficult for interest groups to establish a strong rapport 

with assembly members and senatoa to encourage them to embrace their preferred bills. 



Thus, early policy decisions and a fiagmented state have reinforced the 

decentralizing tendencies of federalism by preventing the introduction of universal state 

financed health insurance. A weak state has exacerbated the fissiparous tendencies 

within the medical profession. It has fostered a pluralist network in the health policy 

community and exposed the medical profession to a high level of competition in the 

marketplace. As a result of government policy that encouraged the nse of health 

maintenance organizations and market competition, California doctors have organized 

themselves into different interest groups, depending partially on their choice of specialty 

and whether they participate in solo (32.3%19 or group practke (3 1 .7%),1° or work as 

independent contractors (3.4%)" or employees" (29%).13 Physicians find it difficult to 

present a united front in negotiating with health plans because antitrust laws prevent 

those who are self-employed from engaging in collective bargaining. 

The difference in the number of payers in the Ontario and California health 

systems has important implications for the way that physicians express their 

discontentment. As Robert Evans has observed, in the Canadian single payer system, it is 

easy for physicians to idenci& the source of "their collective fnistration and anger." They 

blame "the government" for being "so irresponsible and short-sighted as to fail to meet 

professional demands." In contrast, 

The Amencan practitioner must defend to the payer her decisions and intentions 
with respect to an individual patient; the intrusion is thus much more personal and 
direct. But the corresponding fuiration and anger are more dificult to focus. 
The constraints that are in Canada a political problem for the profession, are in the 
United States a personai problem for each physician.'4 

It is difficult for California physicians to agree upon a comrnon target for their dissent 

since the reasons for their declining autonomy are so complex. 



The California Medical Association, as one plwalist interest group among many, 

has no special status. Unlike the Ontario Medical Association, the state has not treated it 

as the official voice of medicine. The California Medical Association has had to resist 

encroachrnents by powerfûl business interests, consumers, other self-regulating health 

groups and the state, which have challenged physicians' autonomy in such areas as 

workforce planning, discipline, quality assurance, payment and confîic ts of interest. 

California physicians have retained a higher leve1 of reimbursement than Ontario 

physicians, but they lost some of their credibility as health expenditures skyrocketed. 

Physicians were perceived as part of the problem, rather than the solution, when inflation 

escalated wildly in the U.S. heaith care industry15 because, under a fee-for-service system 

of payment, their salaries rose when they provided more services. In order to make 

physicians more accountable, business interests, consumers and the state sought the right 

to closely monitor the cost and quality of their services. Thus, the institutional 

configuration in Califomia with a weak state and fiagrnented interests has made it 

difficult for the medical profession to promote its policy preferences and retain its 

autonomy and stahts. 

My analysis of corporate autonomy in the second chapter showed that the medical 

profession in Ontario has had more oppominities to influence physician supply because it 

participates jointly with the provincial health ministry and medical schools in the 

policyrnaking process. in California, a laissez faire system determines physician supply 

with little input from the medicai profession or the state. The oversupply of primary care 

physicians and specialists may have encouraged managed care f m s  to locate in 

California because many providers have been willing to compete for contracts. PartiaIly 



as a resuit of the high degree of managed care penetration and selective contracting in the 

hospital markets, the rate of increase in costs and the physician-to-population ratios have 

~lowed. '~ in Ontario, the medical profession has had more opportunities to contribute to 

setting the standards for medical research, ethics, Iicensing, quality assurance, and 

discipline in hospital and ambulatory settings because it, dong with state actors, occupies 

a position of influence, unlike in California, where entrepreneurs responding to 

shareholders dominate the market." The judiciary in the United States has taken a more 

activist role in the policy process than is the case in canada,'' and has made key 

decisions that have reduced physician autonomy. The courts in the United States have 

interpreted the federal Employee Retirement Income Security Act (ERISA) to mean that 

the state cannot regdate managed care plans offered by self-insured employers. This has 

had the effect of protecting managed care organizations from lawsuits and increasing 

physicians' vulnerability. As Peter Jacobson and Scott Pomfret explain: 

ERISA preemption has indirectly caused courts to favor MCOs' cost containment 
initiatives over traditional notions of physician autonomy. The treatment a 
physician recommends is vulnerable to a managed care utilization management 
process largely unconstrained by state regulation or liability law, inevitably 
resulting in reduced physician a u t ~ n o m ~ . ' ~  

in Ontario, physicians have also retained more of their corporate autonomy since they 

have the right to bargain collectively. in California, physicians and independent practice 

associations lack the resources and legal right to negotiate with health maintenance 

organizations on a level playing field. 

Chapter 3 showed that individual practitioners have a great deal of clinical 

autonomy to make decisions about their patients' diagnosis and treatment in Ontario, but 

the many California physicians that participate in medicai practices with managed care 



contracts are given strong incentives to undertreat their patients, Ontario physicians have 

more control over their method of payment because they can nin their practices on a fee- 

for-service basis, without facing stiff cornpetition from health maintenance organizations 

Iike their couterparts in Califomia, as we saw in chapter 4. They have historically been 

paid less than California physicians, because the private market has not standardized 

costs to the sarne extent as government. However, managed care has pushed physician 

reimbursements to new lows since L995. According to a PricewatertiouseCoopers report, 

Califomia farnily physicians now eam as Iittle as $75,000 U.S. per year, which is 44 

percent Iess than the national average ol$l34,000.~~ 

Chapter 5 showed that Ontario physicians have been able to maintain more 

control over the allocation of health care resources because the Canada Health Act has 

removed financial access barriers (like extra-billing and user fees), that might interfere 

with their ability to deliver comprehensive medically necessary care. In Caiifornia, 

"direct financial copayment/deductible or means-test access barrier~"~' rnake it difficult 

for physicians to provide comprehensive medical services to al1 those who need them, as 

a result of wide variations in their patients' insurance statu and pIans. Physicians in 

Ontario have maintained more control over the organization of health care resources, 

since they cm negotiate with government to modiQ its reform proposais. California 

physicians have witnessed turbulent changes in the marketplace that are outside of their 

control and have proceeded with Little oversight by government. The Ontario medical 

profession expenenced a loss of influence with regards to other health care professionals, 

when the Regulated Heahh Professions Act was introduced in 199 1, and when the Long 

Term Care Act was enacted in 1994, leading to more seMce substitution. Nevertheless, 



the Ontario Medicai Association and the College of Physicians and Surgeons of Ontario 

have been able to maintain a "position of consultation" with the Ministry of Health and 

Long Term careu that is coveted by other groups of health care professionals. in 

Califomia, nonphysician providers have seriously undermined physicians' organizational 

dominance. They have won legislative battles to expand their scope of practice and are 

ofien hired by managed care organizations to perform, at a lower cost, some of the tasks 

that were previously undertaken by physicians. 

1 cannot draw upon survey data over the last thirty years to deJinitive& support my 

hypothesis that physicians have retained more autonorny under the public health 

insurance mode1 in Ontario than under the managed care approach of Califomia because 

s w e y s  were conducted on an intermittent basis and were not performed simultaneously 

in both jurisdictions. The surveys more often addressed the question of professional 

satisfaction than professional autonomy, although these two concepts are quite closely 

related." In 1984, Malcolm Taylor, H. Michael Stevenson and A. Paul Williams 

conducted a province-by-province swvey of Canadian physicians to explore their 

attitudes to policies and problems of the medical care insurance prograrn. The 

researchers found that their subjects' views were mixed. Eighty-six percent of Ontario 

physicians agreed or strongly agreed that MDs were "losing ground" economically 

relative to other occupational groups and 39 percent indicated that, %e Medicare system 

should be retumed to voluntary and commercial control." Nevertheless, only 27 percent 

of Ontario physicians noted that they were "dissatisfied" or "very dissatisfied" with the 

practice of medicine." in 1 987, three Californian researchen, Richard Kravitz, 

Lawrence Linn and Martin Shapiro, conducted a survey to determine the level of 



professionai satisfaction experienced by Ontario physicians. They found that the 

majority of Ontario doctors were at least moderately satisfied with most aspects of their 

work. However, the high number of physicians who leave Ontario indicates that many 

feel that other countries offer them better education andior employment opportunities. 

Between 1995 and 1999, an average number of 242 Ontario physicians moved abroad 

each year and 90 retumed from abroad." 

in the California case, there is evidence that physicians perceive a significant 

decline in their autonomy and are becoming less satisfied with their ~ a r e e r s . ~ ~  In 1998, 

34 percent of young physicians said that they would not choose medicine if they were 

making their career decision over again, as compared to 27 percent in 1991. Seventy 

percent of physicians reported being "very or somewhat dissatisfied" with their 

relationships with managed care organizations and 66 percent were "very or somewhat 

dissatisfied" with their reimbursement levels. 

There is a lack of survey data recording physicians' views of their neighbouring 

health system, but in my interviews with California physicians 1 found that they were 

fairly perceptive about the strengths and weaknesses of the Canadian health system. 

They rarely identified the single payer system in Canada as a worst-case scenario of 

"socialized medicine." Some characterized it more mildly as a system that would not be 

transferable to California because patients would find the long waits and restrictions on 

access to advanced technology intolerable." Others, Iike Dr. Gerard Burrow, Vice 

Chancelier for Health Sciences and Dean at the University of California, San Diego, who 

practiced in academic interna1 medicine in Canada for 12 years, saw no reason why a 

Canadian health system couid not work in the United  tat tes? However, Dr. Buww 



doubted that a Canadian system would ever be implemented in the United States due to 

the high level of cooperation that would be required arnong government, physicians and 

insurance companies to set it up. 

There is some national-level data on Amencan physicians' perceptions of their 

Ievels of autonomy that indicates a decline in their clinical fieedom in a managed care 

environment. A recent Commonwealth Fund survey reported that Canadian physicians 

were much less Iikely than American physicims to complain about external review of 

their clinical decisions. The percentages were 13 percent and 10 percent of Canadian 

general physicians and specialists respectively, as opposed to 36 percent and 42 percent 

of Amencan general physicians and specialists re~~ect ivel~. '~  

2. USEFULNESS OF THEOFWTICAL APPROACHES 

The strength of an institutionalist and network framework is that it can provide a 

nuanced explanation for the ways in which ideas, interests, and institutions (incIuding 

previous policies) influence policy decisions and affect the level of physician autonomy 

in different hedth systems. The combined approaches can be used to draw attention to 

the importance of incentives and policy legacies for explaining interest group strategies 

and policy success, rather than focushg purely on the groups' organizational resources, 

which cannot always account for policy change. A policy network approach does not 

overlook the importance of interest groups' intemal resources. Rather, this approach 

draws attention to the ways in which the organizational development of sectoral interests, 

based on their logic of membership and Iogic of influence, affect, and are afi?ected by, the 

state's autonomy and coordinating capacity. 



This dissertation has linked two levels of analysis: relations between the interest 

groups and the state and the underlying d e s  of the game that structure human 

interaction. Historical institutionaiism has explained the stable elements of political 

opportunity, like the strong/weak state tradition, the patterns of linkage between interest 

groups and government, and the underlying assumptions of many of the political leaders 

- in Ontario, that a collective response is needed to the public's health needs, and in 

California, that free market principles should dominate the health care se~tor.~' 

Histoncal institutionaiisrn bas been less usehl for explaining the more volatile aspects of 

political opportunity that have the potential to result in policy changes and that, in turn, 

create new political  force^.^' Sidney Tarrow provides a valuable explanation of the ways 

in which changes in the structure of political opportunities spur the development of 

collective action. He argues that "it is when divisions open up arnong elites, influential 

allies emerge, political alignrnents become unstable, and access to power is improved that 

the external environment offers incentives for collective action, and that ordinary people 

will mobilize colle~tivel~.'"' 

Another way to explain the more volatile aspects of political oppoctunity is to 

refer to the ideas that are temporarily in vogue such as elite policy prescriptions (or 

programs) and %e normative concepts that [particular] elites use to legitimize these 

programs to the public" or '~rames.'"~ To understand the absence of compulsory health 

insurance in California, it is necessary to refer to the early s h i h  in the California Medicai 

Association's position on the relative merits of compulsory and voluntary health care 

refonn that mirrored shifts in the power of factions within the organization. In 1935, 

Howard Hassard, who was Legal counsel for the CMA, and personaily opposed to 



compulsory health insurance, was asked to draft a proposal for it by the CMA's 

Committee of Six. Not surprisingly, the bill did not pass since there was little support for 

the proposal within the rank and file and almost no support outside of the CMA, where it 

was perceived to be a special-interest bill for do~tors..'~ A decade later, the CMA played 

a crucial role in defeating Governor Earl Warren's compulsory heaith insurance bill by 

launching a mass advenising campaign led by Whitaker & Baxter that portrayed the bill 

as a proposai for "socialized medicine." Hassard realized that Warren's chief consultant 

was a veterinarian. He used that piece of information to make a laughingstock out of the 

Warren's chief consultant, before the Assembly Committee on Public ~ealth." At 

Hassard's instigation, a Democrat named Evans exclaimed, "you're not a real doctor, 

you're a horse doctor!" depriving the "expert" of his credibility. Thus, compulsory 

health insurance did not gain a following in the legislature or with the public, partly 

because of the way it was framed by the CMA and its legal counsel at specific points in 

time. This example shows that, if ideas are strongly enough presented and have enough 

appeal with the electorate and political decisionmakers, they cm be used to prevent 

policy change. 

Conversely, ideas can be used to induce change, if they are skillhlly framed in a 

way that will shake the foundations of political institutions and realign policy networks. 

An interest group is more likely to have policymaking influence if it fits "with the ideas 

in good repute with the policy rnaker~."~~ Patricia 09Reilly describes how midwives and 

nurse practitioners have succeeded in gaining professional autonomy in Ontario, even 

though they are small in number. Their leadership has astutely convinced government 

leaders of the compatibility of their goals, which include promoting preventive hedth 



care and reducing the number of hospital beds needed (and therefore costs). Thus, when 

using institutionalist and network approaches, it is important not to completely overlook 

the ways in which groups use their "ideationai resourcesTJ7 to m e r  their goals. In a 

fùture research study, it would be interesting to explore in greater detail the role of ideas 

as strategic resources that actors can use to influence the formation and implementation 

of health policies. 

A drawback of an explanation that focuses on lock-in effects and policy legacies 

is that it can be used to account for dramatically different policy outcornes. For example, 

a historical institutionalist explanation emphasizing the importance of policy legacies 

could be used to expiain the absence of a system of universal health care in California, or, 

if it ever happened, its enactment. In the first case, policies might be seen to have 

encouraged the creation of a network that locked in a particular path of development for 

groups and made the enactment of compulsory health insurance unlikely. In the highly 

improbable second case, one could argue that politicd decisionmakers had chosen to 

support a different path of policy development because the original policy of selectively 

providing publicly financed care to citizens based on their age and socioeconomic status 

had consistently failed to make comprehensive health care accessible to al1 individuais. 

Hence, Californians would have engaged in a process that Paul Pierson cdls "negative 

learning.'J8 As Ellen Immergut notes, *'it is dificult to see how such histoncal narratives 

can ever be proved ~ r o n ~ . " ~ ~  However. if the social scientist is using institutionalist and 

network approaches effectively, he/she will do more than just provide a historical 

narrative. He/she will use them to direct the reader's attention to the variables that are 

moa important for explainhg the policy outcome (ideas, interests and institutions, 



including public policies) and will explore the mechanics of how the variables influence 

the outcorne. The theoretical reflections will provide signposts for analysts to draw 

usefiil lessons for other cases. 

Thus, the value of this dissertation is not simply the detailed description of the 

cases, but more irnportantly, the analysis of the complex interplay between interests, 

institutions and power. To sumrnarize, this dissertation has demonstrated the importance 

of the institutional legacies of past policies. Government decisions have clearly exerted a 

great deal of influence on the political life of physicians in Ontario and California. Early 

policies, such as the decision to introduce a single payer health system, have affected the 

policymaking influence of the Ontario medical profession by providing incentives for the 

Ontario Medical Association to engage in a concertation relationship with the state (e.g., 

access to key politicians in joint decisionmaking forums). The medical profession has 

been able to tum many of its preferences into government policy because it has nonnally 

maintained accornrnodative relations with a strong state. In California, the presence of a 

multiple payer health system has created opportunities for insurers and employer- 

purchasers to compete with providers to shape government policies. As a resuit, the 

legislation that has been enacted has put self-employed physicians at a disadvantage 

relative to the payers by denying them the right to bargain collectively, and has 

contributed to the hgmentation of the medical profession by encomging competition 

between providers (e.g., Medi-Cal reform of 1982). 



3. PUBLIC POLKY WLICATIONS 

I will examine some of the broader public policy lessons that arise out of this 

dissertation related to the issues of interest gmup-state activity and the prospects for 

health care reforrn in Ontario and California. In Ontario, an expanding policy agenda is 

challenging the existing concertation network, as non-medical actors must increasingly 

be accommodated. In California, the participants in the health care market have had 

difficulty in forming coalitions that can heip to establish comprehensive health care 

reforms Iike universal coverage. [t is likely that the reforms that will be enacted in the 

near funire will continue to be incremental in nature. They may include initiatives to 

protect patients in a turbulent managed care environment (e-g., a patient bill of rights and 

a bill to protect the confidentiality of medical records). 

THE ONTARIO CASE 

Lesson 1: Public disclosure is important when the government and medical 

profession engage in a concertation policy network. 

Aithough pressure pluralist networks appear to have evolved in many policy 

sectors in Ontario (e.g., day care, agriculture, tmde and fisheries)PO a concertation 

network has developed in the health sector between the state and the medical profession. 

This type of network existed in Ontario before the introduction of a publicly financed 

medical system, and may continue well into the future. The concertation network is so 

resilient, partly because the leaders of organized medicine have shown themselves to be 

adept at making Iirnited concessions to accommodate the interests of other health care 



professionals and citizens, in order to maintain physicians' role as key actors in long-term 

planning and policymaking. 

Economic agreements, stmck in secret between the govemment and medicai 

profession, may jeoparàize the broad welfstre of the public. When physicians reach 

agreements that involve generous fee increases and other benefits, the government is left 

with fewer resources to distribute to other areas of the health system, which may need it 

more. 

Lessoa 2: The federal, provincial and territorial governments need to work with 

stakeholders to improve the collection and assessrnent of  health care data. 

The discussion of quality assurance in chapter 2 on corporate autonomy drew 

attention to the differences between the irnplementation of clinical guidelines in Ontario 

and California. In chapter 3, it was argued that Ontario physicians have been better able 

to maintain their clinicai autonomy because they can exercise their discretion about 

whether they use guidelines in the treatment of particular patients. In order for Ontario 

physicians to rnaintain their autonomy in the Future, it will be necessary for them to show 

that they are committed to improving accountability rnechanisms such as performance 

measures in the health system. The medical profession should continue to take a leading 

role in designing clinical practice guidelines and should encourage individual 

practitioners to implement them diligently. 

If standard treatment protocols are followed, it will be easier for researchers to 

develop outcomes literature. Health services researchers may also benefit fiom the 

development of electronic patient records. The federal govemment has recentiy promised 

to invest $500 million in an independent corporation to acceIerate the development of 



infiinnation technology such as electronic patient records? When physicians make the 

transition fkom paper-based to electronic-based rnedicai records, more standardized 

information will become available for academics undertaking epidemiological research. 

It will then become possible for them to more accurately identiQ the treatments that are 

most beneficial and cost-effective and to provide advice about which types of providea 

can safely administer them. 

Lesson 3: The federal, provincial and territorial governrnents need to establish a 

long-term plan for improving the working conditions of health care professionals? 

The working conditions for health professionals in Ontario are stressfiil in the 

aflennath of the Health Services Restructuring Commission. Demands for health care 

services are growing as the population ages. At the same time, Ontario faces a shonage 

of physicims43 and nurses that is partially govemment-induced. 

Physician supply policies were discussed in chapter 2 on corporate autonomy. It 

was observed that the provincial government decreased the number of physicians by 

encouraging the universities to cut the nurnber of entry spaces that they made available in 

their medical grograms in the 1990s. In response to the federal government's reduction 

in cash transfers, the Ontario governrnent Iaid off nurses. Political decisionmakers did 

not anticipate the extent to which health care professionals would migrate to the United 

States, leave the profession in search of bener emplopent opportunities or retire." 

To tum the situation around, it will be necessary for representatives of the federal, 

provincial and territorial govemments to make a significant financial investrnent in 

improving the employment conditions of doctors and nurses. They will need to listen to 



the various stakeholden and formulate "a long-term integrated human resource plan for 

d l  heaith care pmviden,'d5 that accommodates their diverse aspirations. 

Lessoa 4: Tbe federal government needs to work witb stakeholders to introduce a 

national approacb to home care? 

Chapter 5 described the organization of the health system in Canada, which has 

remained almost unchanged since the single payer system was established. The lack of a 

national vision for delivering home care in Canada has become a cause for concem. As 

Peter Coyte and Patricia McKeever observe, "the availability of, access to and quaiity of 

home care varies considerably across the country," 47 since the Canada Health Act does 

not protect patients who receive health services in a community mtting. Canadians must 

pay out-of-pocket expenses for services and pharrnaceuticals that a decade ago would 

have been delivered in a hospital, and covered by their provincial health insurance plans. 

Activists and home care workers are worried that the home care services that are 

currently available are woefully inadequate to meet the needs of patients, who are being 

discharged earlier fiorn hospitals. 

In its efforts to adopt a more integrated approach to the delivery of health services, 

the Ontario government has set up 43 Cornmunity Care Access Centres (CCACs) since 

1996. These are reminiscent of the managed competition model that has been adopted in 

the health sector in California. Therefore, the effects of the managed competition model 

in California should be studied carefully before Ontario proceeds further with its 

experiment Alain Enthoven lobbied for the adoption of managed competition in the 

pnvate sector in order to "break up the medical guild," whereby managers wodd choose 



between competing providen on behalf of individuals. His plan was adopted despite the 

opposition of doctord8 

The CCACs in Ontario oversee a competitive bidding process among health 

providers, who try to win service contracts to provide care to patients who are old, 

chronically disabled or are making the transition from hospital to home after an acute 

episode. Critics fear that there are unintended consequences of the managed competition 

model's focus on costs, which threaten the effectiveness of the home care system. For 

example, the Ontario Cornmunity Support Association has suggested that managed 

competition may jeopardize the therapeutic relationship and lead to the degradation of the 

heaith providers' working conditions.19 

Since the Ontario govemment appears to be committed to the policy of moving 

health care services outside the hospital, it should make a greater effort to ensure that 

caregivers, who work in the community, are adequately trained and compensated for their 

services. The federal governent should introduce national standards for home care as 

soon as possible, and discourage for-profit companies frorn establishing a strong presence 

in the field that may compromise the quality, universality and comprehensiveness of the 

Canadian health system. If the govemment continues to contract out its fùnctions, it will 

jeopardize its ability to develop the expertise it needs to implement complex health policy 

in the friture." The contracting out of services will mean that stakeholders with broader 

interests than medical etites or traditional allied health professionds will demand a more 

open policy network in the health sector and will lobby to influence government policy. 



CGCIFORNM CASE 

Lessoo 1: Maarged erre organizations, hospitals and physicians would benefit from 

presenting a more uaited front as they lobby for policy changes. 

Physicians have O ften criticized managed care organizations for inadequately 

reimbursing them and choosing to direct too much money towards administrative 

expenses and profits.5' They have blarned MCOs for forcing them into competition with 

each other for contracts that have lefi hem exposed to too much nsk. Managed care 

organizations have been critical of hospitaIs and physicians for being inefficient. These 

health care pIayers have focused on bargaining against each other instead of on creatively 

solving health care problems.52 

Pluralist policy networks have proliferated in the United States, where the state 

has not assumed a strong and autonomous role in shaping the associational system. The 

various interest groups have missed important opportunities to cooperate in lobbying 

governrnent for more comprehensive health insurance coverage and money in the system. 

Steven Epstein, a hedth Law attorney in Washington, suggests that d l  parties would have 

benefited from pressing the governrnent for changes to the Balanced Budget Act of 1997, 

"which appears to be the underlying reason for the record number of managed care 

companies pulling the plug on their managed Medicare prograrns, while leaving hospitals 

hi& and dry." 53 

The price of cutthroat competition in the California heaith system is that 75 to 95 

percent of California's medical groups and independent practice associations are "in 

serious financial trouble."" The number of uninsured is high and nsing. Even the 

HMOs are not making signincant profits (54 percent of California HMOs suffered a Ioss 



in 1997). Al1 parties wodd benefit fkom more stability in the system. The policy process 

is so conflictual and slow and the health system is so turbulent that by the time legislation 

is passed, it tends to address the problems of the past and be replete with unforeseen 

~ o n s e ~ u e n c e s . ~ ~  In the absence of a more interventionist government, the health policies 

that are enacted will continue to be "ad hoc, uncoordinated with previous decisions, and 

oriented almost entirely to the short tet~n."~' lncremental policies are a poor response to 

California's problems of uneven health insurance. Organized medicine has revened its 

earlier decisions to oppose universal health insurance, since it perceives that physician 

autonomy could be boosted if al1 Americans were insured. Nevertheless, there are 

daunting institutional obstacles that make the enactment of univeaal health care unlikely. 

Lesson 2: A weak state will continue to make the enactment and enforcement of 

legislation difficult in the United States. 

The weakness and fragmentation of the federal and state agencies fosters a 

pluralist policy network in the health sector and reactive policy. In the absence of a 

government that can make proactive policy decisions, the private sector assumes a broad 

role in financing and delivering health care services, causing the government's capacity 

to shrink. When governments contract out their functions, they forego the opportunity to 

expand their administrative capacity and their ability to play an important role in health 

care delivery in the future. The inadequacy of the federal govemment's enforcement 

capacity became painfully obvious when the Health insurance Portability and 

Accountability Act was passed in 1996. The Health Care Financing Administration 

expected the states' IegisIantres to enact implementing legislation, but California's failed 

to do so. As a result, HCFA was forced to establish a regdatory framework in 



California's individual market, even though it did not have s a c i e n t  staff or financiai 

resources to enable it to undertake the task. The process took over a year and involved 

coordinating with two state agencies - the Departrnent of Insurance, which regulates 

insurance carriers and the Department of Corporations, which at the time regulated 

managed care plans.57 It showed that the federal and state governrnents lacked the 

capacity a d o r  authority to take a broad role in shaping the health care delivery system. 

The state's ability to regulate the activities of health plans is still restricted, despite 

the creation of the California Department of Managed Health Care in 1999. This 

Departrnent was located within the Business, Transportation, and Housing Agency and 

given the mandate of undertaking the tasks formerly performed by the Department of 

Corporations, such as overseeing HM0 finances, collecting patient satisfaction and 

performance data, and deciding where HMOs can operate. In addition, Daniel Zingaie, 

the first director of the California Department of Managed Health Care, intends to set up 

an independent review system, "implement new internal grievance standards for HMOs, 

issue new HM0 report cards and enact financial solvency standards for doctor 

~r~aniza t ions . "~~ The Department of Managed Health Care's scope of authority is 

limited by legislation, which means managed care organizations still do not need to be 

overly concerned about its oversight. Under the Knox-Keene Health Care Service Plan 

Act of 1975, the Departrnent of Managed Health Care does not have the authority to 

regdate the following relationships: 

Individuai physician versus individuai physician 

Medicd p u p  versus medical group 

Provider versus entity regulated by the California Department of Insurance 



Plan versus provider.59 

Thus, state enforcement capacity needs to be expanded, if it is to take a more active role 

in shaping the health care delivery system. The Department of Managed Health Care 

needs to have its jurisdiction extended, if it is to take a more active role in resolving the 

disputes that arise between health care actors. 

Lesson 3: A form o f  maaaged care that incorporates consuners' demands for 

froodom is  likely to become more piuvalent in the United States. 

Politicai institutions in Sacramento and Washington are likely to remain 

paralyzed on the question of sweeping health insurance reform because rnany political 

elites, who cater to diverse business, insurance and medical interests, would be required 

to support it before changes could be Nevertheless, some modifications will be 

made to the managed care system to accommodate physicians' and consurners' interests. 

Managed care organizations wiil offer consumers more fîexibility in choosing 

providen.61 Legislators will adopt more patient protection legislation at the Cederal and 

state levels. 1 expect that managed care wilI become even more prevalent in California 

and the other States in the next decade because it provides a proven way to keep health 

care costs lower than in fee-for-service medicine in a system with multiple payers. 

Managed care has the potential to improve the quality of care if effective use is made of 

the data culled fiom the HM0 patient records? 

4. SUCCESITONS FOR FURTNER RlESEARCH 

There were enormous differences in the social and historical environments of the 

medical associations in this study of their policymaking influence in Ontario and 



California, Future research cornparhg the policyrnaking influence of medical 

associations in the same country (e.g., Ontario and British Columbia; California and New 

York; a medical association at the sub-national and national level) would be usehl 

because the policy paradigms, interests and institutional context would not be so diverse. 

A comparative analysis of accountability mechanisrns in Ontario and California 

would be timely, since stakeholders in both jurisdictions are setting up new systems for 

monitoring heaith outcomes and assessing the performance of health care providea. 

Differences in policy networks and the histoticd legacies of political institutions could be 

shown to partially account for variations in the development of accountability 

mechanisms in the two jurisdictions. in the Ontario case, a concertation policy network 

in the health sector between the medical profession and a strong state have protected 

physicians' professionai, clinical and organizational autonomy and slowed the 

development of intrusive mechanisms that threaten to invade patients' pnvacy and erode 

their trust in their physicians. In the California case, where medicd interests are 

fiagmented and the state is relatively weak, managed care organizations have taken a 

Ieading role in gathering heaith care data and implementing outcomes measures, in order 

to reduce the costs of the health care plans that they offer to employers and individuds. 

independent accreditation and standard-setting organizations have been established to 

verify the quality of health plans. A strong consumer rnovement has successfully lobbied 

for the publication of data that reveal the performance Ievel of physicians and hospitals, 

and increase the pressure on these providea to improve the quality of patient care. 



More research is needed on the autonomy and policymaking influence of other 

groups of health professionals besides doctors to determine why some have been more 

successful than others at reaching their goal of improving their professional status. The 

framework that has been developed for this thesis on the medical profession could be 

adapted for other cases. 

This thesis did not trace physicians' collective contribution to the public dialogue 

on such complex issues as euthanasia, genetic engineering, or the AIDS cnsis in 

developing countries. These issues need attention fiom activists and policy analysts 

alike. They are likely to becorne even more politicized in the future as new technologies 

and dmgs becorne available. 

The comparative political science literature would benefit from fuizher 

exploration of the ways in which political institutions and policy legacies influence the 

formation of different types of policies in Canada and the United States. For instance, it 

would be interesting to explore why the govemment has maintained a health insurance 

policy in Canada that is significantly more comprehensive than in the United States, but 

why there is much less divergence betwern the two countries in another policy area (e.g., 

environmental licy)? 
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GLOSSARY 

Academic Medical Center (AMC) is "a group of related institutions including a 
teaching hospitai or hospitals, a medical school and its affiliated facuity practice plan, 
and other health professional schools."' 

Access is the set of factors that affect the ability of an individual or group to acquire 
heaith care services. 

Access for Infants and Mothers (AIM) Prograrn was established in Califomia in 1992. 
It provides low cost health insurance to pregnant women and their infants who are not 
eligible for Medi-Cal health insurance. its parent agency is Managed Risk Medical 
Insurance Board (MRBIB). 

Accreditation is a process of evaluation to determine whether an institution or 
residency program meets the standards of an accrediting body. 

Accreditation Council for Graduaie Medical Education (ACGME) is the accrediting 
body for al1 U.S. post-M.D. medical training programs. It operates in concert with the 
residency cornmittees for the 24 medical specialties. Its five "parent bodies" included 
the AMA, American Hospital Association, American Board of Specialties, the 
Association of American Medical Colleges, and the Council of Medical Specialty 
~ocieties.~ 

Affordable Basic Care Initiative (ABC Initiative), also known as Proposition 166, 
would have required al1 Californian employers to provide care to employees and their 
children, had it been adopted. The Califomia Medical Association promoted the ABC 
Initiative in 1992. 

Aid to Families with Dependent Children (AFDC) was an individual income 
assistance program, established in 1935, that the federal goverment provided until it 
was transformed into a block gant program for states under the Personal 
Responsibility and Work Opportunity Reconciliation Act of 1996. The states 
determined which individuals received AFDC. 

Allied health professionals are individuals who are licensed, when necessary, to work 
in the health care field and are not doctors. They are sometimes referred to as 
nonphysician chicians. 

Allopathie medicine is the type that is most commonly practiced in Canada and the 
United States, using drugs, medicai devices and surgery to manage diseases. 

' University of Washington, Public Health and Heaith Care Administration Glossarv 
of Ternis, weber.u.washingtoaedu/-hse~~/hsidre~o~f~e/gio~~aiy.htmV, 1999 citing 
Physician Payment Review Commission, Annual Report to Congress, (Washington, 
D.C.: PPRC, 1996). 

For a useful List of acronyms and definition of terms in the Californian conte- see 
California Medical Association's GIossary, 2000 on its website. 



Alternate Payment Prograrn (APP) was introduced in Ontario in the late 1960s to fùnd 
health care providers for medical services, which were seen as not being adequately 
addressed by fee-for-service payment. In 199 1 it was determined that any conversion 
of h d s  fiom the OHIP budget to the APP would require the approval of the OMA. 
The Altemate Payment Unit of the Health Human Resources Planning Division 
administers the APP. 

Alternative dispute resolution (ADR) mechanisms allow al1 interested parties (i.e. the 
cornplainant and accused) to participate in reaching a mutually acceptable and legally 
binding decision with the assistance of a trained mediator. 

Ambulatory care is "medical services provided on an outpatient (non-hospitalized) 
basis. Services may include diagnosis, treatment, surgery and rehabilitati~n."~ 

American Medical Association (AMA) is a national medical association with 271,000 
members that represents physicians and produces scienti fic, medicai and political 
information. 

American Medical Association Prograrn (AMAP) was set up in 1997 by the AMA to 
certim physicians. 

Arnicus curiae bnef is a "friend of the court" document written to support the plaintiff 
or defendant in court. The California Medical Association files arnicus curiae briefs 
and lawsuits on behalf of physicians. 

Antitrust laws are currentty interpreted by the U.S. Federal Trade Commission and 
Department of Justice Statements of Antitrust Enforcement Policy to require that 
physicians be clinically and functionally integrated in order to bargain collectively 
with a health plan. 

Arbitration is a means of reaching agreement between two disputing parties by having 
an impartial third party render a decision that may or may not be binding. 

Area Health Education Center ( M E C )  is "an organization or organized system of 
health and educational institutions whose purpose is to improve the supply, 
distribution, quality, use and efficiency of health manpower in specific medically 
underserved aread4 

Baiance billing is also known as extra-billing. It is the practice of billing the patient 
in excess of the amount covered by health insurance. In Canada, it was banned in 

-- - 

University of Washington, Public Heaith and Health Care Administration Glossaq 
of Ternis, 1999, citing Source Book of Health Insurance Data 1993, (Washington, 
D.C.: Health Insurers Association of America, 1994). 
Anne Sawyer, Dana Hughes, Maureen F h ,  Tenzing Donyo, Chrïsty Beaudin and 

A m  Monroe, Guide to California Health Data Sources, (WoodIand HiUs, California: 
Blue Cross of California), February 1996, B-1 



1984. In the United States, it is subject to a lirnit. In Medicare, a balance bill cannot 
exceed 15 percent of the ailowed charge for nonparticipating physicians? 

Blended fimding mechanism is a method of payment "comprised of a base salary, 
overhead costs, and both volume and non-volume modifiers.'" The Ontario's College 
of Family Physicians proposed blended funding in 1992. 

Board of Medical Quality Assurance (BMQA) was set up to monitor Califomian 
doctors. Before 1975 it was known as the Board of Medical Examiners (BME). In 
1990 the BMQA was renamed the Medical Board of Califomia (MBC). 

Bundling is the practice of grouping several procedures together for the purpose of 
paying for them as a package.7 

California Advantage was a doctor-owned health plan with approximately 7,600 
shareholders that operated between 1995 and 1998. 

California Area Health Education (AHEC) System was established in 1972 to recti@ 
the maldistribution of health care personnel. 

California Cooperative HEDIS Reporting Initiative (CCHRI) holds HMOs 
accountable for their provision of preventative care using mesures developed by the 
National Cornmittee for Quality Assurance. 

Califomia Monnation Exchange (CALIM() includes the Cali fomia Medical 
Association, the Pacific Business Group on Health, California Association of Health 
Plans, Califomia Healthcare Association, the Amencan Medical Group Association 
and the National IPA Coalition. It aims to set standards for sharing health 
information. 

Califomia Medical Association (CMA) is part of the American Medical Association 
and is composed of 38,000 members. It was established in 1856 as the Medical 
Society of the State of California. 

California Medical Political Action Cornmittee (CALPAC) is the political a m  of the 
California Medical Association formed in the early 1970s. 

California Public Employees' Retirernent System (CalPERS) purchases health 
insurance for public employees. In 1997 it represented over one million Califomian 
workers. 

5 University of Washington, Public Health and Health Care Administration Glossary 
of Terms, 1999, citing Medicare Payment Advisory Commission (MedPAC), Report 
to the Congress: Medicare Pa~rnent Pokv, (Washington, D.C.: MedPAC, March 
1998. 
S.E.D. Shortt, The Doctor Dilemma, (Kingston: McGiii-Queen's Publishing, 1999), 
7.37. 
C&ft)rnk M&kd Association, as os mi+, ---c+n nbva~~b, qM LVVO. 



Californians Allied for Patient Protection (CAPP) is an interest gmup that was 
founded by former CMA lobbyist, Jay Michael, in 199 1 to keep MKRA in place. 

Canada Assistance Plan (CAP) was established in 1966 as a cost-shacing agreement 
between the federal government and the provinces and temtories whereby the federal 
govenunent shared half of the costs for the provision of welfare and health-related 
services to individuals who meet the needs-based criteria. 

Canada Health Act (CHA) was enacted in 1984. It sets out the five critena and two 
conditions that the provincial health plans must meet in order to receive full funding 
under the Canadian Health and Social Transfer. It requires health plans in Canada to 
be publicly administered, comprehensive, universal, portable and accessible. The two 
conditions are that the provinces must provide the information that the Ministry of 
Health requires and must give appropriate recognition to the CHST relating to insured 
health services and extended health care services. 

Canadian Health and Social Transfer (CHST) is block funding from the federd 
government to the provinces that replaced CAP and EPF in 1996. The federal 
governent no longer requires that provinces provide financial assistance to everyone 
in need. 

Canadian Medical Association is the national voice of Canadian physicians. It was 
founded in 1867 to promote health care. It consists of 45,000 medical students, 
residents and practicing physicians that are rnembers of its 12 provincial and 
territorial divisions. It has 42 aftiliated medical organizations. 

Canadian Medical Protective Association (CMPA) is a physician-owned and operated 
mutual-defence organization. 

Capitation is a payment method that reimburses providers with periodic fixed 
payments tegardless of the volume of services they provide. 

Certification is the process by which a physician is approved by a board recognized 
by the regdatory body in the jurisdiction. In California board-certified most often 
indicates that the American Board of Medical Specialties has certified the physician. 

Chiropractie is medicine that focuses on the proper alignment of the spine as the key 
to human health. 

The Civilian Health and Medical Program of the Uniformed Services 
(TRICARWCHAMPUS) is the federal government 's health insurance program for al1 
seven of the uniformed services. TFUCARE was set up in 1995. 

"Cherry picking" is the practice of allowing only heaithy people to enrol in health 
care plans. 

The Chiltiren's Health tnsurance Program ( C m )  was created by the Balanced 
Budget Act of 1997. The Clinton administration allocated about $20 billion over five 
years to help the States insure children. It was approved in California in 1998 with the 
Medicaid portion of the plan accelerating teen coverage. 



Claims-made insurance policies are designed to protect physicians fiom claims that 
"arise out of services perfomed after a specified date, comrnonly referred to as the 
'retroactive date,' and asserted prior to a policy's expiration date." 

Clinical autonomy is 'rhe ability of physicians to make rnedical judgments based on 
their training, experience and specialty without outside interference.'" 

Clinical practice guideline (CPG) is a "systematically developed statement designed 
to assist practitioner and patient to make decisions about appropriate health care for 
specific clinical circumstan~es."'~ The CMA has assembled a database of CPGs. 

Coinsurance is "a type of cost-sharing where the insured party and insurer share 
payment of the approved charge for covered services in a specified ratio after 
payrnent of the deductible by the insured. For example, for Medicare physicians' 
services, the beneficiary pays coinsurance of 20 percent of allowed charges."' ' 
Collective bargaining is the negotiating process between union representatives and 
employers to formulate and irnplement a labour contract. 

College of Physicians and Surgeons of Ontario (CPSO) is the professional standards 
body for the medical profession in Ontario. 

Commercial IPNNetwork HM0 is a type of health maintenance organization that 
contracts with many doctors, individually, in groups and in independent practice 
associations. 

Commercial StaWGroup HM0 is a type of heaIth maintenance organization that 
employs physicians on staff or contmcts exclusively with one group of providen. 

Community Health Centres (CHCs) are non-pro fit, community-based organizations 
that provide a broad range of programs to rneet patients' health care needs, including 
health promotion and disease prevention. They use multidisciplinary tearns of health 
providers that are paid by salary. There are at lezlst 300 across Canada. 

Comprehensive HeaIth Organizations (CHOs) provide a wide range of health services 
to a rostered population in Ontario. 

Conflict of interest in a medical context is a discrepancy between patient welfare and 
the economic interests of the physicians, hospitals, purchasers of heaith care sewices 
or managed care organizations. 

Richard Mortimer, Jr., "FPA and MedPartnea Bankruptcies Raise New Concems 
over Claims-made Maipractice insurance," The Bulletin, November/December 1999. 

See California Medicai Association's Glossaw, 1999, on its website. 
'O NHS (UK) Research and Development Centre for Evidence-Based Medicine, 
Glossm of EBM Terms, 1999. 

University of Washington, Glossarv, 1999 citing MedPAC, 1998. 



Cost containment is "a collection of strategies -- including cost-sharing approaches, 
benefit designs, provider contracts, volume of services to be provided, discounts or set 
charges, and benefit and payment incentives and disincentives - used to control the 
total cost of health care services. Costs are generally considered to be contained when 
the price and utilization of health care services do not increase more rapidly than the 
Pace of other consumer services, taking into account the increase in the number of 
consumers and scope of health problems."'2 

Cost shifting is a financial management strategy in which the costs of care are not 
fùlly paid by the beneficiaries. Instead they are allocated in higher charges to another 
group of patients that can better afTiord to pay them. 

County Organized Health Systems (COHS) mode1 of Medi-Cal Managed Care was 
developed between 1983 and 1996. It is "a county organized and controlled plan 
seMng the full Medi-Cal population in a designated region through a capitated 
contract with DHS."" 

Customary, Prevailing and Reasonable (CPR) was ''the method of paying physicians 
under Medicare kom 1965 until the implernentation of the Medicare Fee Schedule in 
January 1992. Payment for a service was limited to the lowest of 1) the physician's 
billed charge for the service 2) the physician's customary charge for the service or 3) 
the prevailing charge for that service in the c~rnrnuni t~ ."~~ 

Defensive medicine is a physician's performance of rnedical procedures for the 
purposes of reducing the risk of a liability claim. A common example is undertaking 
diagnostic tests of marginaI value. 

Department of Health Services (DHS) is a California agency that is responsible for a 
broad range OP health-related divisions and activities, including the division of 
Licensing and ~ertification." 

Department of Corporations (DOC) included the Health Plan Division, which 
regulated health maintenance organizations, until the Califomia Department of 
Managed Health Care was created in 1999. 

Department of Insurance (DO[) regulates indemnity plans. 

Depamnent of Managed Health Care is located within the Business, Transportation 
and Housing Agency. It was created in 1999 to undertake the tasks fonnerly 
perfonned by the Department of Corporations, which involved regulating health 
plans. 

Diagnosis-Related Group (DRG) specifications were introduced by Congress in 1983 
as part of a new Medicare hospitai prospective payment system. The patients' length 

'' CMA, Glossaw, 1999. 
l3 Califomia Medical Association, Back to the Future: Medi-Cd Managed Care 
Reform in the '90s and CMA's Leeislative Recommendations, April 1995, p.9. 
l4 University of Washington, Glossary, 1999 citbg MedPAC, 1998. 
I5 CMA, Glosoarv, 1999. 



of inpatient stay and amount of resources consumed was determined by their 
demographic, diagnostic and therapeutic characteristics. 

Direct Medicai Education (DME) payments are funding by the Medicare program for 
the direct costs of graduate medical education. 

Disproportionate share hospital (DSH) expenditures are given to hospitals under 
Medicare's PPS or under Medicaid to compensate them for receiving a greater than 
average number of low incorne patients. 

Economic autonomy of physicians is their ability to determine their level and mode of 
payment without outside interference. 

Economic credentialing is "the use of economic criteria that do not relate to quality to 
determine a physician's qualification for the granting or renewal of medical staff 
rnembership or privileges."'6 

Electronic medical records (EMRs) are also known as cornputer-based patient records 
and are replacing paper documents. 

Employee Retirement and Incomr Security Act (ERISA) of 1974 is a federal law that 
has the effect of prohibiting States from regulating or taxing companies that self- 
insure. 

Established Programs Financing (EPF) was introduced in 1977. "The federal 
govemment provided the provinces with 13.5 personal income tax and 1 corporate 
income tax equalized tax points, plus a cash transfer. The value of tax points would 
grow as economies expanded, and the cash transfer was escalated by GNP per capita 
growth. Entitlements were distributed equal per capita."" The funds were used for 
post-secondary education and health care. EPF was replaced by CHST in 1995. 

Evaluation and management (E&M) guidelines are AMA and HCFA approved 
Medicare documentation guidelines. C h e r s  auditing physicians use the guideiines 
to determine what documentation should be in their medical files to justi& their 
choice of billing codes. 

Evidence-based medicine (EBM) is "the conscientious, explicit and judicious use of 
curent best evidence in making decisions about the care of individual patients."'8 

Exclusive contracting is an agreement between a physician or physician group and a 
hospital that the physician or group will be solely responsible for providing defmed 
services. 

'' CMA, Glossary, 1999. 
'7 Fiance Canada, Federal Transfen to Provinces and Territories: A Bnef Histow of 
Federal Tramfers, 1999, 
l8 MIS (UK) Research and Development Centre for Evidence-Based Medicine, 
Glossaw of EBM Terms, 1999, 



Exclusive provider organization (EPO) is "a fee-for-service plan with a closed panel 
of physicians."lg 

Federation of State Medical Boards (FSMB) is composed of 69 member boards that 
regulate physician activity at the state level. 

Fee-for-service (FFS) is the traditional method for reimbursing doctors and hospitals 
for each service that they provide. t t is also referred to as "indemnity." 

Fiduciary duties are the legal requirements for physicians or health plans to act solely 
in the interest of their patients. The federal Employee Retirement Income Security 
Act of 1974 imposes a fiduciary duty on those who make decisions on behalf of the 
employee benefit plan to act in the interests of the health plan's benefi~iaries.~' 

Geographic managed care is a mode1 that is available only in San Diego and 
Sacramento where Medi-Cal enrolees choose fiom commercial health plans but do 
not have the option of choosing county organized plans. 

Global budget is a comprehensive plan for financing a health program over a set 
penod of time. 

Hard cap or expendinire cap is a fixed limit on total expenditures for a given year. 

Health and Human Services (HHS) is a national department formed kom the 
Department of Health, Education and Welfare in 1980. It is responsible for the Public 
Health Service, HCFA, the Office of Human Developrnent Services and the Social 
Security Administration. 

Health Care Financing Administration (HCFA) is the federal agency within the 
Deparunent of Health and Human Services that is responsible for administering 
Medicare and Medicaid. It also edorces the minimum standards established by 
HIPAA if the state does not ennct enabling legislation. 

Health Disciplines Act gives the CPSO the statutory obligation to develop standards 
of knowledge and qualification for the Ontario medical profession. 

Health Insurance Plan of Caiifornia ( W C )  was established in 1992 to act as a 
purchasing agent for small finns with 2 to 50 employees. 

Health insurance Portability and Accountability Act (HIPAA) of 1996 was formerly 
known as the Kennedy-Kassebaum bill. It contained provisions to expand individual 
and small employer health insurance and gave federal agencies the authority to keep 
the money they recovered fiom fkaud investigations. 

Helen Halpin Schauffler, Sara McMenamin, Susan Chapman, Juliette Cubanski, E. 
Richard Brown, Thomas Rice and Rebecka Levan, The State of Health insurance in 
California 1997, (Regents of the University of Cahfornia, January 1998), p.40. 
20 See Peter D. Jacobson and Scott D. P o d e t ,  "ERISA Litigation and Physician 
Autonom)-," JAMA, Vo1.283, No.?, February 16,2000, p.921. 



Health maintenance organization (HMO) offers a comprehensive set of health 
services to enrolees but supplies alrnost no coverage for services not provided by the 
HMO. 

Health Plan and Employer Data and information Set (HEDIS) is designed by the 
National Cornmittee on Quality Assurance as the industry standard for rneasuring the 
quaiity of care given to members of health maintenance organizaùons. 

Health Professional Shortage Area (HPSA) is an area that the U.S. Department of 
Health and Human Services designates as underserved by providers. HPSAs may 
include "1) an urban or mal geographic area, 2) a population group for which access 
barriers can be demonstrated to prevent rnembers of the group from using local 
providers, or 3) medium-and maximum-security correctional institutions and public or 
non-protit private residential facilities."" 

Health Professions Legislation Review (HPLR) was established in Ontario in 1983 
with the mandate of deciding which of the designated controlled acts each health 
profession would be legislated to perform. 

Health Service Organization (HSO) program was established in Ontario in 1973 and 
there are now 77 HSOs in existence. An HSO receives a set amount of Ministry of 
Health funding for each patient that is rostered. if a patient goes outside the HSO for 
health care services, the HSO does not receive the full amount of funding. 

Health Services Restructuring Commission (HSRC) is an independent body of health 
experts that was chosen by the Ontario government to make decisions about services 
needed in a restructured health system. It was established in 1 996 and had a four-year 
mandate. 

Healthy Families program was launched in 1998 to provide coverage for children of 
low-income families who sire not eligibte for Medi-Cd. It provides Medicaid for 
children aged 14-1 8 with farnily incomes up to 100 percent of the poverty line and 
creates a non-Medicaid program for children of farnilies whose income is up to 200 
percent of the poverty Iine. The Managed Risk Medical Insurance Board administers 
the HeaIthy Families Pro-m. 

Historical institutionalism is a theory that draws attention to the ways that previous 
policy decisions and the organization and character of political institutions affect 
policy outcornes. 

"Hold harmless" clauses in managed care contracts require physicians to accept the 
total risk of liability and relieve the managed care organization of responsibility in the 
event of a malpractice lawsuit. 

'' Sawyer, Hughes, Finan, Donyo, Beaudin and Monroe, Guide to California Health 
Data Sources, (Woodiand Hills, California: Blue Cross of Caiifomia, Febniary 1996), 
B-5. 



Horizontal integtation ce fers to %e coordination or consolidation of activities, units 
or services that are at the same stage in the patient care production process, for 
example the consolidation of hospitals into multi-hospital systems.'" 

Iatrogenic harm refers to injuries caused by physicians or other health care 
professionais in the course of a patient's medical treatment. 

independent Health Facilities Act (IHFA) specifies the licensing, fiinding, and quality 
assurance requirements of facilities providing medical procedures traditionally 
performed in public hospitais. [t was established in Ontario in 1990. 

independent Practice Associations (IPAs) are groups of physicians that share risk and 
contract with health plans. 

Indirect Medical Education (IME) payments are part of the support that the Medicare 
program gives to finance the indirect costs of graduate medical education. The 
Balanced Budget Act of 1997 reduced IME payrnents from 7.7 to 5.5 percent over a 
five-year period in the first major overhaul of graduate medical education policy since 
the early 1980s. 

Initiatives are direct democracy devices that allow registered voters to drafl ballot 
measures, if they can provide the required nurnber of signatures. The initiative 
process has become a primary means of making policy in  ali if or nia.^^ 

institute for Medical Quality was set up in 1996 as a subsidiary of the California 
Medical Association. The CaIifornia Department of Corporations gave the IMQ a 
joint contract with JCAHO to evaluate HMOs in that state. 

Institute of Clinical Evaiuative Sciences is fmded by the Ministry of Health to 
conduct research that contributes to the effectiveness, quality and efficiency of health 
care providers in Ontario. It is afiliated with MOH, OMA, University of Toronto's 
Faculty of Medicine and Sunnybrook Health Sciences Centre. It was established by 
the JMC in 1992. 

Institutional Review Boards (11113s) are administrative bodies that have been 
established in the United States to ensure that researchers meet federal guidelines and 
obtain the informed consent of their subjects. iRBs have been set up in organizations 
that conduct research, nich as univeaities, private foundations, corporations, and in 
the medical setting, to review proposed research protocols. 

integrated academic hedth system (IAHS) is an integrated heaIth systern that 
emphasizes research and teaching and is organized around one or more academic 

- - 

William Dowling, "Clinical integratîon as the Centerpiece of the Integrated 
Delivery System," The Centre for Qu* in Govemance Symposium, 1997. 

See Ken DeBow and John Syer, Power and Politics in California, 5" ed., (Boston: 
Allyn and Bacon, 1997), p. 124. These two professors at California State University 
suggest, "It is probably no exaggeration to state that the initiative process has replaced 
the tegislature as the state's primary poiicy arena" 



institutions. The HSRC's vision of a newly organized health system includes five 
rAHSs. 

Integrated or organized delivery system (IDS or ODS) is "a network of organizations 
that provides or arranges to provide a coordinated continuum of services to a defined 
population and is willing to be held clinically and fiscaily accountable for the 
outcornes and the health status of the population senied.''' 

Integrated health system (IHS) is a group of health care providers who join together to 
take responsibility for providing or purchasing al1 the services needed for a defined 
and rostered population. 

International medical school graduates ([Mes) are defined in the United States as 
individuals who received their undergraduate medical education outside the U.S. or 
Canada. In Canada even individuals who received their undergraduate medical 
education in the United States are considered to be IMGs. 

Joint Commission on Accreditation of Hospitals (JCAHO) was established in 1952. 
Its members included the American College of Surgeons, the American College of 
Physicians, the American Hospital Association, the American Medical Association 
and the Canadian Medical Association. 

Joint Committee on Physicians' Compensation (JCPC) was established by the OMA 
and the provincial governrnent in 1974 as a forum for negotiations over fees, 
physician supply and related topics. 

Joint Management Committee (JMC) of the Ministry of Health and the Ontario 
Medical Association operated fiom 1991 to 1995. In 1997, the Physician Services 
Cornmittee was established to replace the JMC and provide a forum for the OMA and 
govemment representatives to discuss proposed fee changes and health system 
reforms. 

Knox-Keene Hedth Care Service Plan Act of 1975 is designed to ensure a minimum 
standard of quaiity for the Californian hedth care plans. 

Locurn tenens pmgram provides replacements for physicians so that they can 
temporariiy be relieved of their duties. The Ontario Ministry of Health operates a 
locurn tenens program under the auspices of the Under-se~ced Area Program, which 
includes primary care physicians, specialists and in sorne cases nurses. 

Maintenance of competence (MOCOM) is the Royal College of Physicians and 
Surgeons of Canada (RCPSC) voluntary pilot program to assess the competence of 
practitioners. 

24 Stephen Shortell, Robin Giliies and David Anderson, 'The New World of Managed 
Care: Creating Organized Delivery Systems," Health -airs, Vol. 13, NOS, Winter 
1994, p-46. 



Managed care is a system used by third parties, their agents, heaith plans and 
physician organizations to control physicians' decisions about their patients' access to 
health care services. 

Managed care organization (MCO) is an umbrella tenn that encompasses many 
different types of mechanisms including HMOs, PPOs, POSs, and EPOs. 

Managed competition requires large employers and purchasing groups to choose 
between managed care plans on the consumers' behalf. "Features ofmanaged 
competition include competing health plans, standardized benefits, open enrolment, 
consumer awareness of premium differences, continuous quality rneasurement and a 
limit on the tax deductability of health plan premiums."25 

Managed Risk Medical Insurance Board (MRMIB) is a Califomia agency that was 
established to expand health insurance for individuals and employees of small ftrms. 
It administers CalPERS and AIM. It adrninistered HIPC until it was privatized and 
put under the control of the PBGH in 1998. 

Management service organizations (MSOs) are affiliations between physicians and 
hospitals for the purpose of sharing management expertise. They do not require 
physicians to sel1 their practices to an outside firm. 

Medi-Cal - Medicaid in California 

Medi-Cal reform legislation - AB 799 and AB 3480 -- were passed in 1982 to make 
prices for physician and hospital services more competitive and to shift responsibility 
for treating "medicaily indigent adults" from the state to the county level. 

Medicaid is funded partially by the federal govenunent but operated and administered 
by the state. It provides medical benefits to certain low-income people in need of 
health care benefits such as those who can be covered under the welfae cash payment 
program and members of families with dependent children in which one parent is 
absent, incapacitated or unemployed. 

Medical Board of Califomia (MBC) is the regulatory body charged with disciplining 
doctors. It is one of 38 boards and bureaus within the California Department of 
Consumer Affairs. 

Medical Injury Compensation Reform Act of 1975 (MICRA), othenvise known as AB 
1, placed a $250,000 ceiling on compensation for pain and srnering in California. It 
offset collateral sources of plaintiff compensation and decreased incremental or 
sliding scale attorney contingency fees. It required periodic payments for awards over 
$so,ooo. 

Medical mdpractice is considered actionable in court when a physician fails to 
properly treat a medical condition and the negiigent failure is the cause of additionai 
injury to the patient. It is also referred to as medical negiigence. The American 
Medicai Association prefers the more legally accunite term "physician liability." 

tS CMA, Glossaq, 1999. 



Medical savings accounts (MSAs) are h d s  that the consumers receive fiom their 
employers to invest in medical expenses at their own discretion to allow them greater 
fieedom to control their medical care 

"Medically indigent" referred to low-income pregnant women, children under the age 
of 21, and certain low-incorne individuals in long-term facilities under the Medi-Cal 
program prior to Welfare Reform. 

"Medically needy," under the Medi-Ca1 program prior to Welfare Reform referred to 
the low-income people whose income was too high to qualify them to receive AFDC 
or SSI cash assistance, but still allowed them to receive subsidized medical services 

Medicare in the United States is a nationwide health insurance program for people 
aged 65 and over, those eligible for social security disability payments for at least two 
years and certain workers and their dependents, who need kidney transplantation or 
dialysis. Medicare is also the term that is used to refer to the public health system in 
Canada. For the purposes of this thesis, the term will be used exclusively to refer to 
the program in the United States to avoid confusion. 

Medicare+Choice is "a program created by the Balanced Budget Act of 1997 to 
replace the existing system of Medicare risk and cost contracts. Beneficiaries will 
have the choice during an open season each year to enrol in a Medicare+Choice plan 
or to remain in traditional Medicare. Medicare+Choice plans may include 
coordinated care plans (HMOs, PPOS, or plans offered by provider-sponsored 
organizations), private FFS plans, or plans with MSAS."'~ 

Medigap insurance is "privately purchased individual or group health insurance 
policies designed to supplement Medicare coverage. Benefits rnay include payment 
of Medicare deductibles, coinsurance and balance bills, as well as services not 
covered by Medicare. Medigap insurance must conform to one of ten federally 
standardized benefit packages."27 

Ministry of Health (MOH) is the provincial ministry in Ontario that oversees health 
services. It includes integrated services for children, health system management and 
integrated policy and planning. 

Mixed mode1 HMOs include staff or group and PNnetwork arrangemexîts with 
physicians. 

Modalities of care refer to different types of care including home care, long term care, 
mentd health. rehabilitation, sub-acute care and preventive care. 

Multi-payer systern refea to a multipücity of payers, often public and private, that 
cover the costs of heaith care. 

26 University of Washington, Glossarv, 1999 citing MedPAC, 1998. 
2' University of Washington, Glossarv. 1999 citing MedPAC, 1998. 



National Committee for Qdity Assurance (NCQA) has developed standards to 
evaiuate the medicd and quality management systems of managed care organizations. 

Nationd Health Service Corps (WSC) program was created in 1970. It was 
amended in 1987 to encourage medical students to serve in needy areas by forgiving 
part of their education loans. More than 21,000 health professionais have served with 
the NHSC in the United States since its inception. 

National Patient Safety Foundation (NPSF) was established in 1998 by the Arnerican 
Medical Association to improve measurably patient safety in the delivery of health 
care. 

National Practitioner Data Bank (NPDB) was established in accordance with the 
Health Care Quaiity improvement Act of 1986 to ensure that unethical or incompetent 
physicians, dentists and other types of health care practitioners do not compromise 
health care quality. NPDB makes information regarding practitioners available to 
registered entities but not to the public. 

Nonphysician clinicians (NPCs) include traditional and alternative healthcare 
providers that substitute for physicians andor work under their supervision. They 
include nurse practitioners, certified nurse midwives, certified nurse anesthetists, 
physician assistants, chiropractors and acupunctunsts and other allied professionals?8 

Nune practitioners (NPs) are registered nurses, with at least one additional year of 
training, who are licensed in pnmary health care. 

Occurrence-based malpractice insurance provides physicians with coverage that lasts 
long &ter their policies expire. 

Ontario Health Insurance Plan (OHIP) pays at specified rates for insured services 
provided to Ontario residents by physicians and other health care providers, 
commercial laboratories, and diagnostic and therapeutic facilities. 

Ontario Medical Association (OMA) is a voluntary organization that represents 
24,000 physicians. 

Organizational autonomy is the influence of physicians on the allocation and 
organhtion of health care resources and their dominance over other health 
professionals. 

Osteopathic medicine provides comprehensive medical treatment and focuses on the 
joints, bones, muscles and nerves. 

28 See Kevin Grumbach and Janet Coffman, "Physicians and Nonphysician 
Clhicians: Complements or Cornpetitors?" JAMA, Vo1280, No.9, September 2, 
2 998, pp.825-826. 



Outcornes research is "any research that attempts to link either structure or process or 
both to the outcomes of medical care at the community, system, institution or patient 
~eve l . "~~  

Pacific Business Group on Health (PBGH) is si negotiating alliance that represented 
20 large employers in 1997. 

Physician autonorny is used in this thesis as an umbrella term to refer to professional, 
clinical and economic autonomy and the ability of physicians to influence the 
allocation and organization of hea1th care resowces. 

Physician-driven organizations are structures where p hysicians have leadership 
responsibilities in the organization and review the treatrnent patterns of their peers. 

Physician Payment Review Commission (PPRC) was established by the Consolidated 
Omnibus Budget Reconcilisition Act of 1985 to advise Congress on physician 
payment policies. 

Peer review organizations (PROS) replaced professional standards review 
organizations in 1982. It is a physician-sponsored organization that reviews the 
medical services that physicians have provided in order to determine if they are 
medicaI1y necessary and meet standards of care. 

Physician-hospital organization (PHO) is "1) a structure in which a hospital and 
physicians both in individual and group practices negotiate as an entity directly with 
insurers 2) an organization that contracts with payers on behalf of one or more 
hospitals and affiliated physicians. The PH0 may also undertake utilization review, 
credentiaiing and quality assurance. Physicians cetain ownership of their own 
practices, maintain significant business outside the P H 0  and typically continue in 
their traditionai style of practice."30 

Physician practice management organizations (PPMs) are publicly traded companies 
that manage the business side of physician practices. 

Physician Review Prograrn (PREP) was established by McMaster University in 
conjunction with CPSO to evaluate physicians' strengths and weaknesses in order to 
develop individuaiized education programs to address their problems. 

Physician Services Cornmittee (PSC) was established in 1997 to replace the Joint 
Management Cornmittee as a negotiating f o m  for appointed rnembers of the OMA 
and MOH. 

Point-of-service (POS) plan is a type of managed care plan that allows enrolees more 
choice of providers than a health maintenance organization but not as much as a 
preferred provider organization. It uses economic incentives to induce enrolees to use 
network providers. 

29 Car1 Slater, "What is Outcornes Research and What Can it Tell Us?" Evaiuation 
and the Health Professions, Vo1.20, No.3, September 1997, pp.243-264. 
30 University of Washington, Glossarv, 1999 citing PPRC, 1996. 



Policy community is "al1 actors or potential actors with a direct or indirect interest in 
a policy area or fùnction who share a cornmon 'policy focus,' and who, with varying 
degrees of infiuence shape policy outcornes over the long nui.'" 

Policy network is "the properties that characterize the relationships arnong the 
particular sets of actors that fonn amund an issue of importance to the policy 
c ~ m m u n i t y . ~ ~ ~  

Preferred provider organization (PPO) is a discounted fee-for-service plan that offers 
financial incentives to induce enrolees to obtain health services from a preset list of 
physicians and hospitals. Enrolees pay a higher proportion of the costs for services 
obtained from out-of-network providers, although the PPO still coven some services 
obtained fiom out-of-network providers. 

Pnmary care provider (PCP) acts as a gatekeeper to specialists and other services. 

Primary Care Reform (PCR) is intended to be an improvement in the delivery of basic 
health care services. 

Professional Association of Internes and Residents of Ontario (PAIRO) is the 
provincial union for medicai students and residents. 

Professional autonomy is the ability of the profession to control central aspects of its 
existence. A profession has the regulatory authonty to decide the type of knowledge 
that is necessary to become a professional, who can join the profession, and the 
nurnber entitled to practice. It can also collectively set the standards of appropriate 
behaviour and the penalties for deviating from it. 

Professional standards review organizations (PSROs) were established in 1972 to 
monitor the quality of care given to benefciwies of federal health programs. 

Proposition 4, otherwise known as the Gann Initiative, was passed in 1979 to limit per 
capita increases in stats spending. 

Proposition 1 3 established a rollback and a strict limit on future property tax rate 
increases, which has had the effect of restricting the funds available for heaith care 
and other public services. It was passed in 1978. 

Proposition 32 effectively merged the California Osteopathic Association with the 
Califomia Medical Association in 196 1. It gave osteopaths the opportunity to buy 
medical degrees. 

- 

3' William Coleman and Grace Skogstad, "Policy Communities and Policy Networks: 
A Structural Approach," in Policv Communities and Public Policv: A Stnrcturd 
A~~roach,  ((Mssissauga: Copp Clark Pitman Ltd., 1990), p.25. 
" William Coleman and Grace Skogstad, "Policy Commuaities and Policy Networks: 
A Structurai Approach," in Policv Communities and Public Policv: A Structural 
A~~roach ,  ('ssissauga: Copp Clark Pimuui Ltd., 1990), p.26. 



Proposition 99 provided a 25-cent increase in tobacco tax to fund care for the 
uninsured. It was passed in 1988. Physicians who provide uncompensated medical 
services can apply to California Healthcare for Indigents Program and Rural Healùi 
Services Program can apply for reimbursement using these fiinds. 

Proposition 140, which was passed in 1990, limited legislative service in the 
Assernbly to six years and the Senate to eight years. 

Proposition 166 was the California Medical Association's Affordable Basic Care 
proposa1 for health reforrn which was rejected by voters in 1993. 

Proposition 186 was a single-payer initiative that Californian voters overwhelmingly 
rejected in 1994. It would have enabled providers to be paid by the state rather than 
by insurance companies. 

Proposition 187 would have prohibited the provision of publicly fbnded services, 
including non-emergency rnedical care, to illegal and undocumented immigrants. It 
was accepted by voters but stmck down in court. 

Proposition 188 was the California Unifonn Tobacco Control Act, which was 
unsuccesstùlly promoted by the tobacco industry in 1994. 

Proposition 208 was designed to restrict carnpaign contributions and fundraising 
activities in Califomia political races, but it was struck down by the courts in 1998. 

Proposition 209 prohibited preferential treatment towards individuals or groups by the 
California state or local governments, universities, colleges, and schools as of 1996. 
It reduced the number of minorities entering medical education. 

Proposition 2 14 was a consumer protection initiative that would have prohibited 
heaith care companies from "gagging" health care professionals to discourage them 
fkom recommending treatments. It was intended to ban financial incentives for 
withholding medically necessary services. The California Medical Association voted 
to take a neutral stance on it and it was rejected in 1996. 

Proposition 2 15 was the 1996 California medicd marijuana initiative, approved by 56 
percent of the voters, which was intended to allow physicians to prescnbe marijuana 
to seriously and terminally il1 patients. 

Proposition 21 6 was a consumer protection initiative similar to Proposition 2 14. ï h e  
California Medical Association voted to take a neutral stance on Proposition 216 and 
it was rejected in 1996. 

Prospective Payment System (PPS) is "Medicare's method of paying acute care 
hospitais for inpatient care. Prospective per case payment rates are set at a level 
intended to cover operating costs for treating a typical inpatient in a given DRG. 
Payments for each hospitai are adjusted for ciifferences in area wages, teaching 
activity, care to the poor, and other factors. Hospitais may aiso receive additionai 



payments to cover extra costs associated with atypical patients (outliers) in each 
DRG."~ 

Providers are individual physicians, physician groups and hospitals, but not insurers. 

Public Citizen's Health Research Group (PCHRG) is a public interest group led by 
Sidney Wolfe that is highiy critical of the limited role for consumers in health care 
decision making. 

Quality is "the degree to which health services for individuals and populations 
increase the likelihood of desire health outcornes and are cotisistent with current 
professional k n ~ w l e d ~ e . ' ~ ~  

Quality assurance involves "techniques to assess and irnprove the uality of care 9 delivered by health care practitioners and provider ~r~anizations.'" 

RAND formula is being used to require doctors to pay OMA dues even if they do not 
voluntarily become members of the Association because it reaches collective 
agreements with governrnent on their behaif. 

Reformed fee-for-service (FFS) was proposed by the Ontario P r i m q  Care Reform 
Physician Advisory Group in 1998. This mode1 combines elernents of a fee-for- 
service system with current payment discounts and thresholds. Physicians bill using a 
fee-for-service method until the benchmark threshold is attained. Patients are rostered 
and are required to pay for non-emergency care obtained outside the family practice 
but within defined geographic limits. The OMA envisions combining reformed FFS 
with other modes of payment. 

Res ipsa loquitur ("the case stands on its own merit") means that the case speaks for 
itself. It lowers the standard of proof so that it is easier to trace iatrogenic h m  to 
mistakes made by health care professionals. 

Resource-based relative value scale (RBRVS) is a "coded listing of physician 
services, which includes units that indicate the relative value of the various services 
they perfom. The RBRVS takes into account the time, skill and overhead cost 
required for each service . . . When used with conversion factors, medical procedures 
can be priced or payment rates deter~nined."~~ 

Savings and RestrucnÜing Act (Bill 26) was enacted in Ontario in 1995. It created or 
arnended 50 pieces of legislation. 

33 University of Washington, Glossarv, 1999 citing MedPAC, 1998. 
" Institute of Medicine, Medicare: A Strateev for Q u a l i ~  Assurance, Vol.1, edited by 
Kathleen N. Lohr, (Washington D.C.: National Academy Press, 1990). '' Joint Commission on Accreditation of Healthcare Organizations, Qualitv Assurance 
in Manaeed Care Ordzations,  (Chicago, Ill.: Joint Commission on Accreditation of 
Healthcare Organizations, t 9 89). 
36 CMA, Glossary, 1999. 



Selective contracting is the process by which managed care organizations contract 
with physicians. Through the California State's Selective Provider Contracting 
Program the federal and state governrnents negotiate contracts to pay for hospital care 
at discounted rates. 

Single-payer system is a system with a single dominant payer, most commonly the 
government. Individuals or their private insurers continue to pay for procedures that 
are not deemed medically necessary, such as cosmetic surgery. 

Soft cap, otherwise known as an expenditure target, is a spending goal for a program 
rhar is nor bindi~ig iike a h d  cap. îost overruns may be absorbed by doctors and 
insurers in a predetermined way. 

Soft money "is any contribution not regulated by federal election laws, such as money 
donated to state and local party organizations or money contributed to the national 
parties but specifically earmarked for their local affiliates. Sofi money may only be 
used to support state andor local activities or activities that jointly support statellocal 
and federal candidates.'"' There is no limit on the amount of soft money that can be 
donated by individuals or interest groups. 

Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA) is "legislation that 
established target rate of increase Iimits on reimbursements for inpatient operating 
costs per Medicare discharge. A facility's target amount is derived from costs in a 
base year updated to the current year by the annual allowable rate of increase. 
Medicare payments for operating costs generdly may not exceed the facility's target 
amount. The provisions still apply to hospitals and units excluded from PPS."~ 

Third-party payer refers to insurers and others who are responsible for covering the 
cost of health care services when the individual (or employer) is registered with their 
Company and pays them premiums. 

Tort reform is a change in the laws governing medicai maipractice lawsuits. 

Two-plan model is a Californian managed care model permits only two Medi-Cal 
HMOs to operate in 12 approved counties, one is a mainstream (or private sector) 
plan and the other is a government-run plan. 

Underserviced Area Program of the Ontario Ministry of Health was set up in 1969 to 
encourage physicians to practice in under-serviced areas. Under-serviced areas can be 
identified by the physician-population ratios or unrnet medical needs of the 
communities. 

37 Karen Gutemuth, '&The American Medicd Political Action Committee: Which 
Senators Get the Money and Why?" Journal of Heaith Politics. Policv and Law, 
Vo1.24, No.2, April 1999, p.382, footnote 5. 
38 University of Washington, Glossarv, 1999 cithg Pmspective Payment Assessrnent 
Commission (ProPAC), Medicare and the Amencan Health Care Svstem: Re~ort to 
Con~ress, (Washington, D.C.: ProPAC, 1996). 



Utilization review (UR) is "the review of services deiivered by a heaith care provider 
to evaluate the appropnateness and quaiity of the presccibed services. The review can 
be perfonned on a prospective, concurrent or retrospective ba~is.''~ 

Vertical integration involves "organizing the 'production' of patient care so that the 
successive stages in the process of providing and distributing care are carried out by a 
single ~ r ~ a n i z a t i o n . ' ~ ~  

39 University of Washington, Glossaw, 1999 citing ProPAC, 1996. 
" William Dowling, "Clinical htegration as the Centerpiece of the htegrated 
Deiivery System," The Centre for Quality in Govemance Symposium, 1997. 
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