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Abstract 

How and where we ought to draw the distinction between voluntary and involuntary action is an old and 

enduring philosophical question. I consider the answers given to this question in the context of the 

common law. I approach the issue initially through a review of the development, from its first appearance 

in pre-Norman law to present day law, of the principle that only voluntary actions may be punished (the 

voluntariness requirement). The principal question on which I focus is how to make sense of the role ot 

public standards of behaviour in the legaI distinctions between voluntary and involuntary action without 

it turning out that "involuntary" just means "unworthy of punishment." 

The bulk of this study is taken up with a consideration of this and related conceptual problems 

through an examination of the recent development of the defence of automatism in Canadian and EngIish 

law. Automatism is raised as a defence when the accuwd claims to have lost conscious control over the 

movements of her body. I investigate the models of human action and its explanation to which the 

defence is committed, and the relationship between these models and the goals of criminal law through 

an examination of certain formative periods of the two defences to which automatism is most closely 

related, insanity and provocation. 

Against the background of this investigation, I argue that, while any acceptable theory of 

punishment entail the voluntariness requirement, the norms on the basis of which we sort voluntary and 

involuntary actions are different from the norms on the basis of which we decide which sorts of actions 

and persons deserve punishment. I sketch a general account of involuntary action, according to which 

to say of someone that her actions were involuntary is to urge the acceptable of a description of hcr 

doings according to which they were the effect of some external cause. It follows that the distinction 



between voluntary and involuntary action depcnds upon the distinction between the agent and the 

circumstances in which she acts. I conclude by considering the prinapal issues raised by this more basic 

distinction. 
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Introduction I 

How and where we ought to draw the distinction between voluntary and involuntary action is an old and 
enduring phlosophical question. 1 will consider the answers given to this question in the criminal law. 
This investigation will proceed by way of an examination of what lawyers call the voluntariness 
requirement, the principle that only voluntary actions may k punished. 

Chapter one: 
From the AngIo-Saxons to Bracton 

Early formulations of the voluntariness requirement can be found in the laws of the pre-Norman kings, 
and again in Bracton in the thirteenth century. In the tenth and eleventh centuries, the involuntariness 
of an accused's action was a qualification on the victim's right to enjoy compensation. By the thirteenth 
century, the involuntariness of an accused's action had become reconceptualized as a qualification of the 
defendant's capacity to bear responsibility for her or his actions. 

Chapter two: 
From Bracton to Blackstone 

In i t s  basic form, the voluntariness requirement remains unchanged from the thirteenth to the eighteenth 
centuries. But for Bracton, involuntariness was one sort of defence, while for Hale and Blackstone (who 
wrote in the seventeenth and eighteenth centuries, respectively), involuntariness is a quality shared by all 
valid criminal excuses. Hale and Blackstone formulate taxonomies of involuntariness defences which 
differ only in small detail. However, for Blackstone, and not Hale, the fact that an accused acted 
involuntarily explains why he  or she is e x c u d  from criminal responsibility. 

Chapter three: 
Since B lackstone 

The scope of the category of involuntary action has narrowed considerably since Blackstone's time. 
Actions performed in ignorance or error are no longer considered involuntary actions, as they were by 
Hale and Blackstone. Since the nineteenth century, actions perfonred under duress or necessity have been 
often thought of as "voluntary but compelled," in Stephen's words. On the other hand, provocation was 
reconceptualized in the early nineteenth century as an involuntariness defence. The last fifty years have 
seen the development of the defence of automatism, raised when the defendant claims to have failed to 
have enjoyed conscious control over the movements of her body. 



Chapter four: 
The problems 

This survey of the involuntariness requirement suggests some basic t h ~  about the relationship between 
voluntariness and responsibility. The most important of these is the autonomy thesis: the principles by 
which we distinguish between voluntary and involuntary action must be conceptually separable from the 
principles by which we determine whether someone should be punished. If the autonomy thesis is false, 
the voluntariness requirement is a tautology. But a quick look at the structure of the involuntariness 
defences suggests that the distinction between voluntary and involuntary action is drawn, in part, on the 
basis of the standards of behaviour to which we are held by the criminal law. So perhaps the autonomy 
thesis is false. We can sort through these and d a t e d  conceptual probterns through an examination of the 
development of the defence of automatism. 

Chapter five: 
The pre-history of automatism 

The earliest reported cases of what we would now call automatism were sleepwalking caws in the late 
nineteenth century. In one of these cases, Fain u. Commonwealth (28791, the court sought but could not find 
a rule according to which those predisposed to sleepwalking could be found culpably negligent if they 
had not taken steps to ensure that they would not cause harms to others. Such a standard of negligence 
was developed in the early twentieth century in a series of driving c a s .  

Chapter six: 
The emergence of the general defence 

The second half of this century saw a proliferation of conditions which were recognized to gave rise to 
a condition akin to sleepwalking, where the agent fails to enpy conscious control over the movements of 
her body. This expansion of the category of automatism gave rise to the central conceptual problem with 
the defence: the distinction between insane and non-insane automatism. The need to draw this distinction 
occasioned renewed focus on the structure of the insanity defence. By 1973, the two dominant tests of 
automatism had appeared: the "proneness to recur" test, and the "internal cause" test. 

Chapter seven: 
Psychological-blow au tornatism in Canada, 1970180 

There was a series of Canadian cases in the 1970s in which defendants claimed to have been caused to 
lose conscious control over the movements of their bodies because they had received a psychological blow. 
Psychologxal-blow automatism put the conceptual problems of the defence, especially the distinction 
between insane and non-insane automatism, into sharp relief. R. v. &bey (1977) established the rule that 
a successful defence of psychological-blow automatism requires the defendant to show that the 
psychological blow which causd her to dissociate might have similarly affected an average, normal 
person. Rnbey also marked the adoption in Canadian law of the internal cause test over the proneness to 
recur test. 



Chapter eight: 
The legal quagmire 

A recent Canadian sleepwalking case, R. v. Parks (1990) shows that neither the proneness to recur test nor 
the internal cause test can sort insane from non-insane automatism and voluntary from involuntary action 
in some circumstances. A recent English psychological trauma case, R. v. T (1990) shows that the internal 
cause test depends upon the distinction between what happens to an agent and her response to what 
happens to her, a distinction which cannot be drawn on the basis of the facts alone. Insight can be gained 
into the= issues by a look at the formative periods of the defences of insanity and provocation. 

Chapter nine: 
The wild beast 

Until 1800, the law of insanity was governed by the so-called "wild beast test," formulated by Justice Tracy 
in R. v. Arnold (1723). According to this theory of insanity, insanity was an all or nothing affair, 
something easily recognized by a jury without the help of representation for the defendant or medial 
testimony. Tracy added little to what could be found in Coke and Hale. In Coke's words, the successful 
defendant must show that she or he  suffered from a "totall deprivation of memorie and understanding" 
to be exempt from criminal responsibility. 

Chapter ten: 
The criminal lunatic 

In R. v. Hadfield (18001, Thomas Erskine (for the defendant), argued that no such madness as Coke 
described "ever existed in the world." Madness a s  frenzy was replaced by madness as delusion; the wild 
beast was replaced by the criminal lunatic. The criminal lunatic may appear sane in most circumstances 
and to the untrained eye-Erskine's view was make possible by the growing role of representation for the 
defendant and medical testimony in the courtroom. The adoption in law of Erskine's view, for which R. 
v. M'hraughton (1843) is authority, required shifts in the models of expianation, evidence, and action 
underlying the insanity defence. We can see through an examination of the insanity defence from 1721 
to 1843 the links between these models and the  balance between the goals of criminal law. 

Chapter eleven: 
Authentic and appropriate loss of self-control 

Throughout the nineteenth century, a successful defence of provocation required the defendant to show 
that her victim's words and deeds caused her to lose self<ontroI. The twentieth century saw the 
development and refinement of the additional requirement that the defendant had exhibited an 
appropriate level of self-control. Whether one may be said to have lost self-control depends, in part, upon 
the standards of behaviour to which we hold one another. The content of these standards reflect a balance 
between the goats of the criminal law. 
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of some external cause. To urge such a description is in part to make the claim that we are not entitled 
to expect you to have shown greater forbearance in the face of that causes of your actions than you in fact 
were capable of showing. But the norms upon which we evaluate such a claim are different from the ones 
upon which we determine whether someone is worthy of punishment. So the voluntariness requirement 
is not a tautology. 

Chapter fourteen: 
Excuse, explanation, and agency 

Excuses entail explanations. but explanations do not entail excuses. It follows that new sorts of 
explanations make new sorts of excuses possible. Excusing someone on the basis of the claim that her 
actions were involuntary means dropping from the causal history of her doings her particular reaction 
to the circumstances in which she finds herself. Thus the distinction between voluntary and involuntary 
action turns on the  distinction between the agent and the circumstances in which she find herself. 

Table one: Hide's and Blackstone's taxonomies 208 

Table two: Automatism tests 209 

Bibliography 

viii 



Introduction 

How and where we ought to draw the distinction between voluntary and involuntary action is an old and 

enduring philosophical question. The question endures because it has been the object of both substantial 

disagreement and substantial agreement, disagreement on one scorethe scope of the class of involuntary 

actions and the manner in which it should be determined-and agreement on three scores. 

First, there is such a distinction to be drawn. Only on hard deterministic grounds could one argue 

that the distinction between voluntary and involuntary action is spurious Second, the distinction between 

voluntary and involuntary action is morally and legally significant. Third, the distinction is morally and 

legally significant in a particular way. It is a long-standing moral principle that involuntary actions are 

immune from praise and blame. In the context of the common law we find versions of what lawyers call 

the voluntariness requirement, the principle that only voluntary actions may be punished, since well 

before the Norman Conquest. 

I would like to approach the substantially disagreed-upon by way of the substantially a p e d -  

upon. In this study I attempt to sort through wveral important issues surrounding the legal distinctions 

between voluntary and involuntary action by way of considering a set of issues raised by the development 

of the voluntariness requirement from its first appearance in Anglo-Saxon law to the present day. 

I will note two things by way of preview. First, I will argue that the principal conceptual problem 

with which we are presented by the development of the voluntariness requirement is how to make sense 

of the role of public standards of behaviour in the legal distinction between voluntary and involuntary 

action without it turning out that "involuntary" just means "unworthy of punishment." (If the latter were 

m e ,  then the voluntariness requirement would say only that "Only actions which may be punished may 

be punished.") Second, I will defend the view that the distinction between voluntary and involuntary 

action turns on what I will call the purview of agency-the question of how and where we draw the 

distinction between the agent and the circumstances in which she finds herself. This is not really a theorv 

I 



7 - 
of voluntary action. It does not tell us where and how to draw the line between voluntary and 

involuntary action, or how to determine the status of a given action, but rather directs us  toward the 

questions that need to be answered if we are to do so. 

In brief outline, this study proceeds as follows.' In chapters one to three, I outline the basic 

changes which the voluntariness requirement has undergone from pre-Norman to presentda y law . In 

chapter four, 1 pause to consider what this development can tell us about the relationship between 

voluntariness and punishment, and the distinction between voluntary and involuntary action. X closc 

look at the devetopment of the defence of automatism in Canadian and English law sheds light on the 

important issues which thereby arise. 

Why automatism? Two reasons. First, as we will YX, it Ewes as test case for certain problems 

with the role of involuntariness in the criminal law. Second, while its conceptual antecedents date back 

hundreds of years, automatism is a new defence. The name was first used to unify a number of rare and 

exceptional defences in the 1950s. This means that the law is barely settled, and that in automatism caws, 

judges often need to refer to basic legal principles, both substantive and procedural. Automatism case 

law is full of what Iawers  call hard c a s ,  cases for which precedent is of only limited help. Hard cases 

may, as the s y m g  goes, make bad law, but they also make fine material for the philosophical analysis 

of legal doctrine. 

In chapters five to seven I trace the development of the defence of automatism from nineteenth 

century English and American sleepwalking cases to the emergence in the 1970s in Canada of the most 

controversial form of the defence, soxalled psychological-blo w automatism. I then turn, in chapter eight, 

to consider a pair of recent cases which highlight the difficulties of present-day automatism law. 

I argue that insight may be gained into the conceptual puzzles in presentday automatism law i f  

we imk at certain transitions in the laws of insanity and provocation. h chapters nine and ten, I look at 

'See the table of contents for a more detailed summary of the contents of each chapter. 



the shifts undergone by the insanity defence in England from 1723 to 1843. In chapter eleven, I examinc 

certain developments in provocation law in the twentieth century. Then I return to automatism in chaptcr 

twelve, in order to make good on my promise that this excursion into insanity and provocation would 

be helpful. I offer a general formulation of the law of autornatism that answers the problems raised in 

chapter eight, and outline the questions that one needs to answer to determine whether someone's actions 

were involuntary in the sense relevant to the law of automatism 

In chapters thirteen and fourteen I draw two different sorts of conclusions. Chapter thirteen is 

concerned with the implication ot this analysis of the defence of automatism for the philosophy of 

responsibility and punishment. I return to the issues left unresolved in chapter four, issues which I there 

promised could be profitably considered in light of an examination of the development of automatism. 

I close by sketching a general account of involuntariness defences in the aiminal law. Chapter fourteen 

is concerned with the implications of these inquiries for the philosophy of action. I consider directly two 

issues which remain in the background throughout the foregoing, namely the relationship behveen 

excusing and explaining behaviour, and the structure of explanations according to which an agent's 

actions were involuntary. 



Chapter one: 

From the Anglo-Saxons to Bracton 

a dominance of rules of absolute liability. An absolute liability offense is an offence for which the only 

defence is a denial by the accused that she or he (rather than another) performed the wrongdoing in 

question. The rule of the day was that a person acts at her or his own peril.' In the laws of Rthelred, 

king of England from 979-1016, we find a principled exception to this rule. 

[[If it happens that a man commits a misdeed, involuntarily or unintentionally, the case is different from 
that of one who offends of his own freewill, voluntarily and intentionally; and likewise he who is an 
involuntary agent in his misdeeds should always be entitled to clemency and to kt ter  terms, owing to 
the fact that he acted as an involuntary agent ' 
This passage from Rthelred is, as far as I can tell, the first statement that as a matter of prin~iple,~ the 

voluntariness of an agent's actions bears upon the assessment of her or his misdeeds. 

Some two and a half centuries later, Bracton, a thirteenth-century jurist and ecclesiastic, argued 

that if we "remove will," then "every act will be indifferent." 

'WS. Holdsworth, A Historv of the Enalish Law 3rd ed., Vol. I1 (London: Methuen, 1923). p p  51-2. 
Holdsworth and F.W. Maitland, upon whom I will rely in this and the following chapter, are the primary 
authorities for early English legal history. 

'(VI fithelred 52.1). References to the laws of the pre-Norman kings are to the standard pagination, 
henceforth inserted into the text. Unless otherwise noted, the translations of the surviving legs codes 
from Ethelbert (560-616) to Ethelstan (924-940) are from F.L. Attenborough, The Laws of the Earliest 
Enalish K i n s  (New York: RusseIl & Russeli, 1963); from Edmund (940-946) to Henry I(1056-1087) from 
A.J. Robertson, The Laws of the Kings of Enaland from Edmund to Henry I (Cambridge: Cambridge 
University Press, 1925 1. 

?he laws of Alfred the Great (871-991, king of the West Saxons, allowed a partial involuntariness 
defence to one very specific sort of assault. (See below, p. 9, fn. 13, for details). Ethelred's statute is the 
first general statement of the voluntariness requirement. 



It is your intent that differentiates you acts, nor is a crime committed unless an intention to injure exists; 
it is will and purpose which distinguish nmlej?~! 

Rthelred's England was in many important respects different from Bracton's. In this chapter I 

attempt to set this provision from Ethelred's laws and this excerpt from Bracton's _On the Laws and 

Customs of Enaland (1256) in their institutional and conceptual contexts. As we shall we, thc 

voluntariness requirement undergoes a fundamental shift from the tenth to the thirteenth century. In the 

laws of Ethelred and his successor Canute, the involuntariness of the accused's action is conceptualized 

as a constraint on the rights of those harmed by the accused's action to enjoy compensation for the costs 

thereby imposed upon them. On Bracton's account, by contrast, the involuntariness of the accused's action 

acts as a constraint on the axription of responsibility to the accused for the purported wrongdoing 

The compensatory s h c t u r e  of pre-Norman legal sanctions5 

in one sense, the criminal law as we now understand i t  begins with the appearance of the provision from 

Canute's laws quoted above. This provision marks the first articulation of the ecclesiastical concern with 

the will of the offender-a concern often said to distinguish criminal from tort law--as a general legal 

principle. 

In another sense, a distinct crirninaI as opposed to tort law was yet to emerge. The law in 

Kthelred's time still bore the mark of the old Anglo-Saxon system according to which the wrong-docr 

must "buy off the sword or bear it," that is, pay bot or compnsation to the victim (or her or his kin, in 

'Bracton, On the Laws and Customs of Endand, trans. Samuel E. Thorne (Cambridge: Belknap, 1968). 
p. 23. First published in 1256. 

m o u g h  this and the following section I for the most part treat the pre-Normans as though no 
important differences separated them. This is of course false. But it is difficult to trace changes in the 
law through their legal codes, because little was written down. One can often only guess whether thc 
appearance of a new provision in a given king's laws coincides with the beghung of its enforcement. 
As well, it appears that the substantive law underwent little change through this period (and for some 
years after the Norman Conquest, for that matter). 
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the case of murder) under the threat of blood-feud.6 The earliest sunriving Anglo-Saxon legal code, from 

the reign of Ethelbert I, King of Kent from 560 to 616, is a brief but dense list of the bot attached to 

particular wrongs. The code 

ranged from the penalties for theft-which varied according to the status of the victim: theft of the 

Church's property would be compensated twelve-fold, a kings' ninefold, and so on (Ethelbert I k t o  the 

penalties for injuries sustained in assault. The latter were catalogued in far greater detail than the finc 

print of a modem injury insurance policy. The penalty for piercing a nose was three times that for  

piercing a cheek (Ethelbert 45, 46); teeth were broken up into four classes according to their position in 

the mouth (Etheibert 51). The amount due to the kin of the murderet's victim varied according to thc 

victim's wer or wergeld, an amount fixed to a person by virtue of her or his station in life. 

While such a scheme barely resembles a modern criminal code, a system of bot nonetheless counts 

as a code of law. Such a system, if it is to succeed, depends on a significantly wide-spread acceptance 

of the claim of a person or body to have the means and authority to ensure that victims enjoy thc 

compensation to which they are due. This acceptance requires citizens under the king's protection to 

forfeit the right to measure their duties to one another in terms of their own resources. When amends 

take the form of violent retaliation, the strong wrongdoer fares better than the weak. The system of bot 

a t ternptd to make the resources of the wrongdoer irrelevant to the power of the victim (or her or his kin 

to receive compensation. 

6Nonnan J. Finkel, Insanity on Trial (New York: Plenum, 19881, p.4. 



However, as Holdsworth argues, 

[wlhen the main object of the law is to suppress the blood feud by securing compensation to the injured 
person or his kint7 it is to the feelings of the injured person or his kin that attention will be directed, 
rather than to the conduct of the wrongdoer.' 

This suggests that the system of bot bears greater rewmblance to the modern law of torts-which focuses 

on the costs a wrong imposes on the plaintiff (if not her or his feelings)-than to the modern criminal law- 

which focuses on whether the defendant was responsible for the wrong in which consisted the h a m  

suffered by the victim. 

Wite and the King's Peace 

But in many cases of wrongdoing, boi was due  not onIy to the victim or her or his kin, but also to the 

king, whose compensation was called iuite. As far back as Ethelbert (560416) we find the provision that 

"[ilf a freeman robs a freeman, he shall pay a threefold compensation, and the king shall take the fine, or 

all [the man's] goods" (Xthelbert 9). 

The idea underlying the wife was that as well as imposing costs upon the victim, certain wrongs 

constihlted violations of the king's peace or protection. 'The king's peace is for us a metaphor, meaning 

something like "the public order." But for years the king's peace was quite literal, referring to the 

'The suppression of the blood-feud was indeed a primary concern of the Anglo-Saxon kings. In the 
laws of Ine, King of Wessex from 488 to 726, we find the provision that "[ilf anyone exacts redress, before 
he pleads for justice, he shall give u p  what he has taken, and pay as much again, and 30 shillings 
compensation," the latter fine presumably going to the king (Ine 9). Nearly three hundred years later, 
Edmund (940-946)-motivated by the seemingly timeless concern that violent crime was on the rise (I1 
Edmund I &still had to enpin the authorities to keep private vendettas under control (11 Edmund 1.7). 
Edmund apparently tried to strike a balance between the blood-feud and the system of bot. In the case 
of murder, Edmund's laws restrict the object of vendetta to the wrongdoer her or himself (and not also 
to her or his kin), and grant the wrongdoer twelve month's grace to pay her or his victim's kin the 
victim's wer (11 Edmund 1.1 1. 

'Holdsworth, p. 51. Holdsworth continues, "(wle must have regard to the rank of the injured person 
or his kin, because if his or their rank is distinguished, a larger bribe is needed to keep them quiet. This 
is one of the reasons why the wer varied so greatly." 
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geographic area and range of offences over which the king claimed the right and enjoyed the power to 

control. The King was, for a time, not the only powerful man to have a "peace." The laws of Alfred, King 

of the West Saxons from 871 to 899, fixed penalties for the violation of not only the king's peace, but also 

the peace of the archbishop and his bishops.' The king's peace was tied to the king himself, ceasing in 

his absence or  in times of succession.'" 

The received view has it that the &e is best understood as a form of compensation rather than 

punishment." Under the king's mandate to preserve the peace, the wrongdoef s action would result in 

costs borne by the king, costs for which un'te could be understood as  compensation. Insofar a s  the 

tort/aime distinction may be drawn in terms of wrongs which require compensation and wrongs which 

require punishment, respectively, i t  follows that the system of bot, wer, and wite was fundamentally a la\\. 

of torts. 

But in another sense, wite was clearly a sort of punishment, and so wrongs which required 

compensation to be paid to the king as  well as the victim or her or his kin were crimes as well as torts. 

Crimes, as Blackstone wrote, are public wrongs, torts private wrongs." Let me bonow an example from 

Blackstone. I have an interest in having returned to me the land you wrongly assume to be yours rather 

than mine; and so I may bring suit against you for the losses your actions caused me. In this sense your 

%'If anyone violates the king's 
person, as  the law directs him, and 

protection, he shall pay compensation for the crime [to the injured 
5 pounds of pure silver pennies for violation of the king's protection; 

for violation of the archbishop's protection or guardianship 3 pounds must k paid as compensation; for 
violation of the protection or the guardianship of any other bishop or of an eddormnn 2 pounds must be 
paid as compensation." (Alfred 3). 

'''The king died on the following day after St. Andrew's mass day in Normandy: then there was 
tribulation soon in the land, for every man could forewith robbed another." 1135; Holdsworth p.48, fn. 
2. 

''Ch this view see A.R.K. Kiralfy, Historical introduction to En~lish Law (London: Sweet k Maxwell, 
19581, pp. 346ff. 

'William Blackstone, Commentaries on the Laws of Ennland Voi. LIT: Of Private Wronm (1768) 
(Chicago: University of Chicago Press, 19791, p. 5. 



action counts as a private wrong. The public, a s  Blackstone argues, is indifferent to whether you or I o rvn 

the property. But the public has an interest that the property be in the hands of the rightful owner 

(whoever that turns out to be). In this sense your action also counts as  a public wrong, and so a crime 

(theft). As a tort, your action is measured in terms of its costs to me. As a crime, your action is measured 

in terms of the wrongfulness of your conduct. 

This distinction is reflected in the system of &e. If A assaults 8, A owes B compensation. If X 

assaults C rather than B, A owes C compensation. Bt:' in either case. A owes the king wite. W e ,  then. 

is measured by the conduct of the wrongdoer rather than the costs to the victim. A's assault is thus not 

only a private wrongdoing, but a public wrongdoing as well, and so a crime as well as a tort. In this 

sense. is punish~nent.'~ 

Botless crimes and non-compensatory sanctions in pre-Noman law 

By the eleventh century, several wrongdoings had been designated as botless. that is, incapable of being 

compensated. In the law of Canute, for example, we find the provision that "assaults upon houses, arson, 

theft which cannot be disproved, murder which cannot be denied and treachery towards a man's lord arc 

crimes for which no compensation can be paid" (I1 Canute 64). The punishment for botless wrongdoings 

was either death or outlawry (which often resulted in death). The victim of a 6otless wrong (or her or his 

kin) may well feel revenged by the death of the wrongdoer-and in this feeling of revenge would lie the 

victim's only retribution, as the wrongdoer's chattels would be forfeit to the king. But the victim or her 

or his kin are not thereby compensated, at Ieast not as clearly as they would be by monetary amends. 

' m e  identification of wite with punishment and the bot going to the victim or his kin with 
compensation is supported by the fact that in the earliest defence of involuntariness relieves the accused 
of paying wite, but not compensation to his victim: 

If a man has a spear over his shoulder, and any man stake himself upon it, that he pay the wcr 
without the wite ... if he be accused of wilfulness in the deed let him clear hunself according to the 
wi te. 

(Alfred 36; Holdsworth's translation, p. 51). 
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Even before Canute we find examples of sanctions which appear to serve no compensatory 

function. According to the laws of Edgar (959-751, one who stole livestock would pay twice the value of 

his booty to the victim, and then the victim's wmgeld divided equally between the wrongdoer's lord or 

the king and the hundred1' (I Edgar 1.1). Such a scheme is fundamentally compensatory, as is the law 

that those who aided a thief's exape  from justice must pay the thief's debt (I Edgar 6) .  The victim gets 

his goods back and something for his trouble, and the lord or king and the hundred get something for 

their trouble. However, according to Rthelrcd's laws, in the case of a thief being found hidden by a 

friend, the thief and his protector would each pay the debt incurred by the thief (I11 Ethelred 13.1 ). Thc 

victim's goods do not double in value because the thief enjoyed sanctuary, and so-at least in this case--the 

measure of lpot could not have been strictly compensatory. 

Similarly, many of the sanctions in the late preNorman laws that were neither monetary nor 

capita1 do not seem to serve a compensatory function. In Edgafs laws, for example, we find the provision 

that someone who Falsely accused another would either "forfeit his tongue" or "redeem himself with his 

wergeld" (111 Edgar 4).  While the monetary "redemption" may compensate the wrongly accused tor 

perhaps the king: i t  is not specified who is to receive the fine), the wrongdoer's tongue provides no such 

compensation. In part, of course, the mutilation was symbolic; perhaps also deterrent, especially to the 

wrongdoer, whose accusations would henceforth need to be written." Similar symbolic deterrencc 

perhaps also motivated Canute's provision that women caught in adultery would not only forfeit thclr 

goods to their lawful husbands but also have their ears and noses severed (11 Canute 53). 

"A hundred was a jurisdictional and geographic region, akin to a county. 

''Note that the language of Edgafs statute itself reveals a kind of admixture of tort and criminal law 
and compensation and punishment: a tongue is forfeited, but payment brings redemption. 
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The accommodation of the voluntariness requirement in pre-Norman law 

The existence of wit, the category of botless offences, and the penalties in pre-Norman legal codes that 

served no obvious compensatory function collectively suggest that the mts of the distinction between 

criminal and tort law-and so between punishment and compensation-may be traced back before the 

Norman Conquest. However, if  we may, with caution, allow that involuntariness served as a defence to 

sanctions that functioned as punishments to the wrongdoer and not simply compensations to those who 

bore the costs of her actions, the justification of the defence of involuntariness and defences to wrongdoing 

generally was fundamentally compensatory in spirit. Let me explain. 

For Ethelred involuntariness was one condition among many which would call for clemency and 

better terms, poverty--"the greater a man's position in this present life or the higher the privileges of his 

rank, the more fully shall he make amends for his sins, and the more dearly shall he pay for all misdeeds" 

(VI Ethelred 52)-illhealth-"for the strong and weak are not alike nor can they bear a like burden any 

more than the sick can be treated like the sound" (VI Ethelred 52)-and youth being the others. In the 

laws of Canute (1027) we find a similar rule that 

[blecause we know full well that the weak and the strong cannot bear an equally heavy burden, nor can 
a sick man bear one equal to that borne by him that is sound (11 Canute 68.Ia) 

the law must therefore 

make due allowance and carefully distinguish between age and youth, wealth and poverty. freeman and 
slaves, the sound and the sick (11 Canute 68.lb) 

and that, at least "in many cases of evil-doing," 

when a man is an involuntary agent, he is entitled to more clemency because he acted as he did from 
compulsion. (11 Canute 68.2) 

In both these accounts, the involuntary agent is like the young or  the slave or the sick. This analogy is 

a difficult one to understand. The young, slaves and the sick are given better terms, it seems, becausc 

they are like the poor: they have less to start with. Insofar as  the main goal of the system of but was (at 

least initially) to suppress the blood-feud, the success of the system of bot depended upon its capacity 



to absorb the retaliatory function of the system of the blood-feud. The amount of compensation attached 

to a particular wrong would be measured in part in tcrms of the harm it caused to the wrongdoer. As 

such, the schedule of fines couId afford to be progressive. Such bot was levied on the wrongdoer as 

would cause the wrongdoer to suffer a drop in her or his standard of living proportionate to the cost 

borne by her or his victim. A lesser fine would strike such a balance with a poor wrongdoer than thc 

amount which would be required to strike this balance with a wrongdoer of means.16 

Thus poverty, illhealth and youthfulness affect A's capacity to compensate those who bcar thc 

costs of A's wrongdoing. How does the involuntariness of the wrongdoing fit into this list? The 

voluntariness of an action bears upon the question of whether the agent should be held responsible for 

her actions. So too does the agent's health and age. So by one standard, poverty is like illhealth and 

youthfulness; by another the voluntariness of an agent's action is like her health and her age. The former 

standard is that of a legal system in which a compensatory structure is offered to replace a retaliatory 

custom. The latter standard is that of a system of criminal taw. So while the voluntariness requirement 

is a principle of criminal law, it could be accommodated in Anglo-Saxon law only on a fundamentally 

compensatory model, according to which tho* who could not help but do what they did are like thow 

who could have but haven't the resources to make amends. 

Bracton 

In the rnid-thirteenth century, Bracton wrote in On the b w s  and Customs of England (1256): - 
[rjemove will and every act will be indifferent. It  is your intent that differentiates you acts, nor is a crime 
committed unless an intention to injure exists; i t  is will and purpose which distinguish ml@cia.'' 

'%us, for example. we find in Edgafs laws the provision that "no man shall forfeit more than his 
wergeld for any offence for which compensation may be paid" (In Edgar 2.2). 

"Bracton, p. 23. 
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On Bracton's account, then, the voluntariness of an agent's action modifies the quality of the action, rathcr 

than, a s  Canute's laws suggest, the rights of the wronged to seek full compensation for the harm caused 

by the wrongdoer. 

Bracton (whose real name was Bratton or Breton) was a judge and ecclesiastic. His interpretation 

of English common law was influenced by canon Iaw, which, as Holdsworth argued, was concerned with 

the question of "under what circumstances moral guilt is imputable."" His construal of the relevance 

of the voluntariness of an agent's wrongdoing may well be ascribed at least in part to this influence. 

However, insofar as the voluntariness requirement says that only voluntary actions may be puni_~hc.ri, 

Bracton's identification of the relevance of voIuntariness of an agent's actions with the ascription of 

responsibility to the accused for the wrongdoing with which she or he is accused could be made only in 

the context of a legal system in which the distinctions between crime and tort and punishment and 

compensation were at least fairly clearly drawn. In the remainder of this chapter, I will outline the  

institutional and procedural changes in the law in the context of which we may set the conceptual shift 

marked by differences between Ethelred's and Bracton's formulations of the voluntariness requirement. 

m e  development of the common law and the crime/tort distinction 

The development of the common law and the development of the distinction between the law of torts and 

criminal law are, at least in the period from the Conquest to the mid-thirteenth century, to a large extent 

one and the same. The criminal law deals with public wrongs, violations of the king's peace. The 

institutional distinction between public and private law depends upon the centralization of legal author; ty 

and the development of a law common to all jurisdictions under the king's peace. The first two hundred 

years after the Conquest saw just such a consolidation of legal authority, with the rise of the dominance 

of the king's courts over the local courts which had dispensed justice in England for hundreds of years. 



The most important changes in the law introduced by the Normans were institutional and 

procedural, rather than substantive. Henry I ( 7 2 00-1 135) decreed that 

all those belonging to the county shall attend the county and hundred courts 
as they did in the time of King Edward, and the fact of being under any special peace or protection of 
mine shall not exempt them from taking part in the cases and decisions of my courts, as they used to do 
at that time. (Decree Concerning the County and Hundred Courts 4; my ernphasi~ '~)  

Henry I developed the system of the eyre (fr. Latin itn-pumey), a mobile court of his representatives 

who would visit local courts to hear cases. After falling into disuse for a period, the eves were brought 

back by Henry 11 with the Assize of Clarendon in 1 1 6 6 . ~  The document begins: 

[King Henry 111, on the advice of all his barons, for the preservation of peace, and for the maintenance 
of justice, has decreed that inquiry shall be made throughout the several counties and throughout the 
several hundreds through twelve of the more lawful men of the hundred and through four of the more 
lawful men of each vill upon oath that they will speak the truth, whether there be in their hundred or vill 
any man accused or notoriously suspect? of being a robber or murder, or any who is a receiver oi 
robbers or murderers or thieves, since the lord king has been king.= 

The body of men thus summoned constituted an early form of the jury, called the jury of presentment or 

the jury of accusation. As Maitland suggested, the procedure at these early trials was in some sense the 

inverse of the modem jury trial: the judgement preceded the proof.u The "judgement" here referred to 

I9Henry I was the first king of 
In any case, he was the first to be 

M ~ n  'assize' referred both to 
consequently issued. 

England, as  far as I know, to expliatly call the IocaI courts his courts. 
capable of making such a claim truthfully. 

a meeting between a king and his barons, as well as the directive 

''1 will discuss the significance of the fact that notoriety was often sufficient to bring charges against 
a person in this period in chapter two. 

9 . C .  Douglas and C.W. Greenaway (eds.), Ennlish Historical Documents: 1042-1 189 (New York: 
Oxford University Press, 19681, p. 407. 

=Frederic W. Maitland and Francis Montague, A Sketch of English - k a l  Historv (New York and 
London: Putnam, 1913, p. 46. 



the presentation by the jurors of those persons whom they believed were guilty and suspected of criminal 

wrongdoing." The proof was to be had by ordeal, whether by water, Are or battle. 

Trial by ordeal was abolished in 1215.~ Juries continued to be responsible for presenting those 

members of the community they represented suspected of wrongdoing. But, henceforth, juries would also 

have to determine the guilt or innocence of tho* they presented. There was thus a crisis of authority: 

it is one thing to k forced to submit to God's judgement, quite another to submit to the judgement of 

your peersz6 For a period, nothing could be done to force an accused to submit to the secular authority 

of the courts-to "put himself upon the countryw-and courts could at best force the prisoner to abjure thc 

realm. In 1275 the Crown passed a statute according to which jury trial could be imposed by shccr 

So by Bracton's time the modem jury trial had begun to take shapeB The state had begun to 

' m e  list of crimes was at first small: murder, robbery, larceny, and harbouring criminals. Forgery 
and arson were added in 2 178, and the list continued to grow. 

r r ~ s  it turns out, ordeal by battle was not officially abolished until 1819, after an accused raised his 
right to thereby prove his innocence. Maitland and Montague, pp. 62-3. 

26~owever ,  according to T.F.T. Plucknett, in the thirteenth century, the jury was just "a new sort of 
ordeal ... the jury [in these trials] states a simple verdict of guilty or  not guilty and the court accepts it, as 
unquestioningly as it used to accept the pronouncements of the hot iron or the cold water." Plucknett. 
A Concise history of the Common Law 5th ed. (London, Butterworths, 1956), pp. 125. 

nPlucknett, pp. 125-6. The legislation stipulated that the prisoner could be kept in prison (orte et dure. 
This provision later came to be called *ne forte et dure, and referred to the practice of torturing prisoners 
who refused to enter pleas before the court. As late as the seventeenth century, Coke threatened a 
prisoner who refused to enter a plea with torture. The customary method was "pressing," by which - - 

increasingly heavy weights were on the prixmef s chest, sometimes pressing him to death. In cases 
where theprisoner was sure to-be found guilty, and so to receive the death sentence, there was an 
incentive to refuse to ptea. Not having been found guilty, his property would not thereby be forfeit, and 
could be passed on to his kin. See John H. Langbein, Torture and the Law of Proof: Eurow and En~land  
in the Ancien R w m e  (Chicago: University of Chicago Press, 1977), pp. 74-76. The procedure was finallv 
abolished in 1772; see Maitland and Montague, pp. 60-62. 

uBy the time Bracton wrote On the Common Laws of Endand the body of men assembled at the eyre 
began to split into two groups: the jury of presentation-who would present those suspected of crimes- 
and the petty jury-who would deliver verdicts according to the evidence presented by the jurv of 
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assert its right (then hardly distinguishable from its power) to subjmt its citizens to the secular judgement 

of their peen, dccording to proceedings common to all jurisdictions under the King's Pea~e. '~ This 

development, along with the development of the system of the e y e  courts, marked two of the three most 

important steps toward the emergence of a distinct common law. The third was the emergence of the 

Bench of Common Pleas, as the institution established by Magna Carta (which was drafted in 1215, the 

year in which the ordeals were abolished) would come to be called." The Bench was a group of royal 

justices who permanently sat at Westminster, which, as its name suggests, heard only common pleas. 

Common pleas were matters which, in presentday legal vocabulary, concerned the laws of torts and 

contracts. They were distinguished from the Pleas of the Crown. According to Holdsworth the Pleas ot 

the Crown concerned three matters: the proprietary rights of the crown, the misdoings and negligences 

of officials and communities, and serious crimes.31 Permanent courts of common law with a mandate 

to try criminal cases would develop in the fourteenth century. But with the institutional distinction 

between the common pleas and the pleas of the crown drawn by Magna Carta was drawn the first 

important institutional distinction between tort and criminal law. 

accusation and their own knowledge of the accused and the events in question. At first, participation in 
one of the juries did not exclude participation in the other. By the end of the thirteenth century, 
according to Britton, the defendant sometimes successfully challenged the right of jurors who sat on his 
or her jury of presentation to sit as well on her or his petty jury. As late as  1341, however, the court 
refused to allow a defendant to chalIenge a member of the petty jury on the grounds that the juror had 
sat on the defendant's presenting jury. By 1352, a statute was passed guaranteeing the defendant's right 
in this regard. 

-he king's peace was thus becoming more and more a metaphor. Perhaps the final step was taken 
by Edward 1 (1272-13071, when he took measures to ensure the order would prevail when he departed 
on crusades. See Kiralfy, p. 351. 

3 0 ~  Common pleas shall not follow our court, but shall be held in some fixed place." Magna Carta 17 

"Holdsworth, p. 197. 



Chapter two: 

From Bracton to Blackstone 

On Bracton's account, as we have seen, the involuntariness of an  accused's action is a constraint on the 

ascription of responsibility to the accused for the wrongdoing for which she or he is charged. By contrast, 

in the laws of Ethelred and Canute, involuntariness is a constraint on the rights of those harmed by the 

accused's actions to enjoy compensation for the costs imposed on  them by the accused. This shift marks 

the first important change in the development of the voluntariness requirement. In these terms, there is 

little to distinguish Bracton from such later commentators as HaIe and Blackstone. "Remove will and 

every act will be indifferent," wrote Bracton. Over four hundred years later Hale argued in his Historv 

of the Pleas of En~land that "[tlhe content of the will is that which renders human actions either 

commendable or culpable."' Just under a century after Hale died, leaving the Pleas unfinished, 

Blackstone made as the first principle of the common law that "the concurrence of the will, when i t  has 

its choice either to do or to avoid the fact in question ...[ is] the only thing that renders human actions either 

praiseworthy or c~lpable. ' '~ 

But wtule the basic connection between the voluntariness of an action and the culpability or 

praiseworthiness of the agent who performs it remains constant from Bracton to Blackstone (and indeed 

to this day), the role of the concept of voluntariness and the status of the voluntariness requirement 

changed considerably from the thirteenth to the eighteen century. In this chapter I examine the 

substantive and procedural changes in the law between Bracton and Hale and between Hale and 

Blackstone in order to trace the changng role of voluntariness in English criminal law. 

'Sir Matthew Hale. Historv of the Pleas of the Crown (London: Professional books, 19711, p. 14. The 
Pleas were first published in 1736. - 

'Blackstone, William, Commentaries on the Laws of England Vol. IV: Of Public Wrone  (1769) 
(Chicago: University of Chicago Press. 1979). 
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From Bracton to Hale 

While separated by just two to three decades, Hale's Histow of the Pleas of the Crown is stylistically 

strikingly unlike Sir Edward Coke's Institutes of the Laws of Enatand. As Maitland argues, Coke, "thc 

incarnate common law, shovels out his enormous learning in vast disorderly heaps.'" Hale's Pleas, by 

contrast, present the common law as a unified comprehensive system of law built on basic principtes of 

justice. The difference may, of course, be chalked up in part to idiosyncrasy of style. However, equally 

important, I would hazard, was the fact that when Coke wrote his Institutes (before the Civil War), thc 

authority of the common law and its place in the English legal system was far more threatened than i t  

had before or has since. When Hale wrote (after the Restoration), the common law was reemergng as 

the fundamental law of England. In Coke's time, the jurisdiction of the common law was both ill-defined 

and under attack. 

The common law, J.H. Baker argues, "was the creation of the royal judges in and after the twelfth 

c e n t ~ r y . ' ~  But royal courts would, in the sixteenth and seventeenth century, present the greatest 

challenge ever faced by the common law. Writing about the period marked by Edward 1's reign, 

Holdsworth notes that 

we can see that the sphere of the common law is tending to become limit&; the term "common law" will 
soon cease to mean the law which is administered by all the royal tribunals. We shall soon be obliged 
to use the term in a much narrower sense to mean the law which is administered by the common Iatt* 
courts and the various local courts closely connected with a n d  controlled by them.' 

The common law courts Holdsworth refers to were the Courts of Common Pleas, King's Bench, and 

Exchequer: whose development in the fourteenth century marked the begnning of a autonomous 

- - - - - - - - 

'Maitland and Montague, p. 113. 

'J.H. Baker, An Introduction to Endish Legal History (London: Buttenvorths, 19711, p. 9. 

60r SO they would come to be known: "King's Bench" and "Common Pleas" are anachronistic until the 
fifteenth century. 
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judiciary in England. But these courts had limited jurisdiction. The ecclesiastical courts established by 

William I, for example, had jurisdiction over the actions of the clergy and matters like marriage and wills. 

More important were the various courts which evolved from the King's Council, especially Star Chamber, 

and the Coun of Chancery. These courts developed at  first to fill in legal gaps left open by the common 

law courts, but were soon in direct jurisdictional competition with the courts of common law. The 

conciliar courts would in the end k abolished by the Long Parliament in 1641, in the context of the 

struggle &tween Parliament and Crown that lead to the Civil War. In this section I shall outline the= 

political struggles, which were the context in which occurred the conceptual changes with which I dm 

primariIy concerned. 

The jurisdiction of the common law courts was a function of the w a l l e d  system of writs. -4 

"writ'' is any written order by the king. The practice of the king administering justice through his officers 

by way of written order dates back to AngleSaxon times. By the formative period of the courts of 

common Iaw, the system of writs had become quite formalized. To appear in one of the royal courts (that 

is, the early common law courts, not the later conciliar courts) an accuser had to purchase a writ from the 

king. Initially, the system of writs worked principally to link the new central organization imposd  by 

the Norman kings to the old system of local justice. Writs were most often addrased to a local official, 

ordering that so-and-so appear at such-and-such court to face a certain charge. At first, writs ordering 

someone to appear at the permanent courts sitting at Westminster were issued to allow plaintiffs to have 

their complaints heard between visits of the eyre courts. As the eyre fell into disuse in the fourteenth 

century, however, the royal courts became the only place at which the wronged could seek reparation. 

Thus the courts fell under a great backlog. But their capacity to serve the needs of plaintiffs was 

hamper&, more importantly, by the moves by Parliament to restrict the sorts of writs the King was 

allowed to issue. As the volume of writs demanded increased, the Chancery-the office from which writs 

were purchased-developed a series of w r i t s  of course, writs issued to those who alleged common sorts ot 
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wrongs. A series of statutes passed by Parliament in the fourteenth century curtailed the power of the 

king to issue writs on the case, that is, writs tailored to a specific trespass alleged by a plaintiff that did 

not correspond to any writ of course. 

Herein lay the seeds of the legal side of the growing struggle between Parliament and the King. 

"Without a writ there is  no remedy" went the jurisprudence of the day: without royal leave, one'.; 

complaint could not be heard in court. It foIlows, as Maitland argues, that "if them is no remedy there 

is no wrong; and thus the regster of writs in the Chancery becomes the test of rights and the mcasurc 

of law."' The rights of the citizen were thus tied to the discretion of the king. This was inconsistent with 

the emerging distinction between the legslative powers of Parliament and the administrative powers of 

the King. Thus, when Parliament insisted that new sorts of writ could be issued only with its approval, 

the courts of common law were tied to Parliament in its growing political struggles with the king. 

In its formative period Parliament met infrequently-at the discretion of the king-and its powers 

were weak. Consequently, the common law courts had little power to expand their jurisdiction. The 

jurisdictional gap was taken up by the Court of Chancery and the conciliar courts, most importantly Star 

Chamber. The challenge posed by the existence of these courts to the common law went farther than thc 

fact that the courts of common law were now deprivd of the former status as the final arbiters of justice. 

Perhaps more importantly, the Chancery and the conciliar courts represented a very different sort of legal 

system, whose inspiration was the rival civil law on the Continent. 

The extent of the threat so posed to the common law is a matter of some controversy among legal 

historians. It is clear, however, that the common lawyers had grounds for concern. The Court of 

Chancery-which would hear primarily civil cases outside of the jurisdiction of the courts of common la\r.-- 

had one member: the Chancellor. The court operated as the Chancellor saw fit, and certain chancellors 

'Maitland and Montague, p. 101. 
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were open in their contempt for the common law and admiration of and preference for the civil law cri 

the continent. 

The Chancery was a court of equity. Equity embodied a concept of law which, Baker suggests, 

was borrowed from Aristotle's word for "absolute justice which corrects general law in particular cases": 

epikIda. The Chancellor was concerned, Baker writes, "not with rules but with individual cases. He was 

to proceed according to the dictates of 'conscience', which transcended fixed rule?' Procedurally. this 

ran into conflict with the common law which, since at least the time Bracton, had been a Iaw ot 

precedent.' Further, the Court of Chancery came to operate a s  an early court of appeal, seeking to redress 

wrongs which, by the Chancellor's judgements, had been suffered by plaintiffs under the common lalx.. 

Thus Chancery presented a challenge not only to the courts of common law, but the status of the common 

law itsdf. 

Civil law strongly influenced the conciliar courts as well. The Court of Requests which heard the 

complaints of whose who could not afford the services of the other royal courts, became, with Henry VIII, 

an expressly civil law court. At issue in the struggle between civil and common law were not only 

matters of legal procedure like the role of the jury1' but the authority of Parliament (to whose fate was 

tied the courts of common law). "Political tyrants from Wolseley to the Stuarts," Baker argued, 

thought the Civil Law system of judicature more adaptable to their ends than the common law. The 
struggle of the common lawyers against the new tribunals was often represented as a struggle against the 
uncertainty of Civil law, which held that whatever pleases 

While Star Chamber did not become a court of civil 

fore the political side of the jurisdictional struggle between 

the king was law." 

law, the activities of this court brought to the 

the common law courts and the royal courts. 

Baker, p. 42. 

waitland and Montague, pp. 43-5. 

'%ho played no role in Continental legal systems. 

"Baker, p. 52. 



The jurisdictional distinction between the common law courts and Star Chamber-which heard most 1 y 

criminal cases-was to some extent mirrored by the distinction between felony and misdemeanour. The 

punishment for all felonies was the death wntence, and Star Chamber could not order this penalty. Thus 

matters such as attempted wrongdoing fell within its purview; more importantly, so did crimes like 

sedition and libel, crimes with which an unxrupulous crown could charge its opponents. 

James I and Charles I were unscrupulous in just this way. Star Chamber-whose sentencing 

policies, which included ordering wrongdoers' ears cut off, were already notorious-kame identified with 

the King's misuse of power and usurpation of the rights of Parliament. It was no doubt primarily in 

response to their abuse that Parliament ablished Star Chamber and other conciliar courts like the 

expressly civil law Court of Requests in 1611. But its abolition alu, marked, to a large extent, the re- 

emergence of the common law as  the fundamental law of England. As Kiralfy argues, these court did not 

reemerge with the Restoration because "their suppression was inherent in the victory of Parliament and 

the common law."12 The Restoration, Montague argued, 

may be said to open a new period in the history of English law. The supremacy of the common law had 
been vindicated by the Long Parliament. The extraordinary courts established by the Tudors to be the 
bulwarks of personal government had been overthrown. The ecclesiastical courts had been reduced to 
dignified impotence. The Court of Chancery ceased to be an instrument of Royal prerogative. Henceforth 
it was to owe the amplitude of its jurisdiction to the needs of the subject, not the ambition of the 
rnonar~h. '~  

While Montague's assessment of the triumphs represented by the Restoration is perhaps an overstatement, 

Parliament under Charles [I  cnpyed greater power than it have ever before and the common law had 

become the principal law of England. 

It was in this context that Hale wrote his Pleas, the most conceptually welladered reconstruction 

of the common law written since Bracton's (the latter, recall, written during the first period of the 

ascendency of the common law, the mid-thirteenth century). After a brief and cautiously critical 

I2Kiralfy, p. 50. 

I3Maitland and Montague, p. 131. 
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divussion of capital punishment, Hale turns to an examination of the circumstances under which a person 

may be exempt from punishment. These circumstances, he argues, consist in a series of incapacities and 

defects of the will. Starting with Hale, the voluntariness requirement becomes a fundamental legal 

principle. 

Substantive changes between Bracton and Hale 

While there is a strong similarity between Bracton's claim that "[rlemove will and eveT act will hc 

indifferent," and Hale's claim that "(tlhe content of the will is that, which renders human actions either 

commendable or culpable," it would be misleading to suppose that little changed in the conceptual 

connection between voluntariness and culpability in the years that wparate them. I shall outline changes 

that occurred over this period concerning (1) the distinction between the voluntariness of an accused'l; 

action and the mental state with which it was performed; (2) the distinction between the blameworthiness 

of the a c c u d ' s  character and the blameworthiness of the accused for the wrongdoing for which she or 

he is charged; (3) the scope of the concept of involuntariness. 

111 Presentday criminal law distinguishes quite sharply between the requirement that an action h a w  

been voluntary, and the requirement that a voluntarily perform& action have been committed with a 

requisite mental state. We can find in Hale an early formulation of this distinction between the volitional 

and cognitive elements of wrongdoing, between what in presentday law are called the actus reus and the 

Man is naturally endowed with these two great faculties, understanding and liberty of will, and therefore 
is a subject properly capable of a law properly so ca~led,'~ and consequently obnoxious to guilt and 

141 will consider this distinction in greater detail in chapter three. 

lSHale does not tell us with what he means to contrast law "properly so called." 



punishment for the violation of that law, which in respect to these two m a t  faculties he hath a capaot); 
to obey?' 

Such a distinction is not drawn as clearly by Bracton. Recall the passage I quoted at the beginning of 

chapter one. 

Remove will and every act will be indifferent. I t  is your intent that differentiates your acts, nor is a crime 
committed unless an intention to injure exists; it is your will and purpose which distinguish mlefina. 

In Latin the first sentence of this passage is "tolle enim voluntatern et erit omnis actus indifferens." 

Elsewhere Thome renders the Latin as "remove intention and every act will be indifferent." "intention" 

raz :  is, in Hale's terms, a matter of the faculty of understanding; in contemporary terms, part of the men-- 

we inquire in to the intention which accompanied a voluntary action. 

Hale subsumes failings of the understanding under failings of the will. 

[BJecause the liberty of choice of the will presupposeth an act of the understanding to know the thing or 
action chosen by the will, it follows that, where there is a total defect of the understanding, there is no 
free act of the will in the choice of things or actions." 

But while failings of the understanding are excusable because they result in failings of the will, Halc 

clearly distinguishes between the volitional and cognitive elements of an action. The distinction was, i t  

seems, of little importance in Bracton's time. 

[21 Bracton does not distinguish clearly between the agent and her or his action as the object of criminal 

proceedings. The second sentence in the passage quoted from Bracton above in Latin begins "Affectio h a  

nomen imponit operi tuo." Thome renders " a t f ~ t i o ~ "  that which differentiates one's actions. as "intent.'. 

But "affectio" is a much broader notion than "intent" in the modern sense, meaning something somewhat 

less than character, but more than knowledge that your actions will bring about a certain end and the 

desire that they do w.l8 So that which differentiates your actions is, in Bracton, something between the 

I6Hale, p. 24. 

"Hale, p. 15. 

'manks to Brad Inwood, my authority on Latin. 



25 

content of your mind at the commission of the offence (a rather stark formulation of the modem vicw, 

which may be traced at least to Hale), and your character. 

This ambiguity is reflected in the findings of juries in Bracton's day. Jurors would, i t  seems, judgc 

the character of the accused as much as considering whether she or he was guilty of the crime for which 

she or he was charged. In 1221, for example, in a case heard at  the Eyre for Lincolnshire. we find jurors 

holding that "Osbert is a robber and a receiver of robbers." They hold, as well, that Osbert killcd 

Nicholas (as he had been charged) "u, that thus he might conceal his urickedness."lP Evidence of fonncr 

criminal activity was not excluded from the courtroom until well after Hale's time. In the case of Xnnc 

Gardener in 1684, for example, the defendant denied the charge of obtaining a quantity of silk by fraud, 

'but being known to be a notorious cheat and shoplift, she was found Guilty of the Trespass."'" In 

G a r d m ' s  Case, the juws knowledge of the defendant's past actions counts merely as evidence against 

her claim of innocence. The reasoning is inductive: she stole in the past, and so probably also lied, and 

so... It is not at all clear that this was the inferential structure into which evidence of the defendant's past 

activities fit in the thirteenth century. 

Consider that until 1215, jurors did not find verdicts. but rather only presented the suspected and 

notorious for trial by ordeal." The ordeal was inscrutable; its failure may have revealed that thc 

defendant was guilty as charged. guilty of some earlier offence, or simply bad. If, a s  Plucknett argues," 

the thirteenth century jury was just "a new sort of ordeal," equally inscrutable as the water or the iron, 

I9I3. M. Stenton (ed.), The Rolls of the Justices in Eyre in Lincolnshire, 1218-1219 and Worchestershire, 
1221 (London, 1934) #1208; my emphasis. - 

Bailey Session Rqarts (Dec. 1684). at 5. Cited in John H. Langbein, 'The Criminal Trial Beforc the 
Lawyers." Universitv of Chicazo Law Review (1978) 452. p. 305. 

''Recall that. as I quoted above (p. 14). the Assize of Clarendon (1166) required the presenting jury to 
deliver any person "accused or notoriously suspect of being a robber or murderer." 

%ee above, p. 15, fn. 26. 
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then we may a t  least say that the distinction between the agent and her action was not reflected In 

criminal procedure at the time. As such, Bracton would have had little need to draw the distinction 

conceptually. 

[3] Finally, Bracton provides little elaboration on the voluntarines requirement. He discusses only one 

sort of involuntary action, namely actions performed under necessity to save oneself or others. Hale, by 

contrast, offers an elaborate taxonomy of incapacities or defects which render an agent's actions 

involuntary. By the seventeenth century, the breadth of "involuntariness" had grown considerably, to 

encompass several criminal defences. Consequently, the voluntariness requirement k a m e  a more basic 

principle of criminal responsibility generally. This trend reaches its peak in Blackstone, for whom all 

excuses are involuntariness defences, and for whom the voluntariness requirement is the first principle 

of the criminal law. 

Hale's taxonomy 

Hale distinguishes among kinds of involuntary zctions in terms of the various sorts of defects which 

prevent an agent from acting voluntarily. There are three-ll The first is the mtumf defect of infancy. 

Then there are the accidental defects of dementia, chance, and ignorance. Finally there are the c i d  ddecti 

of civil subjection, compulsion, necessity and fear. I will consider these in turn. 

In Hale's time the discriminations among stages of a child's moral development and thus 

responsibility were quite fine. Children under the age of seven were incapable of committing crime cx 

pmumptione juris, that is, by presumption of law (pp. 27-28). Children between seven and twelve enjoyed 

a presumption in fact in favour of their innocence, which could be rebutted only with strong evidencc oi 

their being dofi  capaces, literally "capable of treachery," but here meaning capable of discerning between 

%ir Matthew Hale, p. 15. All further references to Hale will be to the same edition cited above, p. 
17, fn. 1, which he left unfinished at his death in 1676 and was first published in 1736. 
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good and evil." Between twelve and founecn, the presumption went the other way. but remained 

rebuttable by showing that the child is doli incapx  (p. 26). There was a p r a s u m p t h  lurk,  however, that 

persons above the age of fourteen are capable of discerning between good and evil. This means that a 

defence of a person over the age of fourteen arguing that they are doli inutpnx must take recourse to one 

of the accidental defects, likely idiocy or dementia. Why this presumption in law rather than in fact? 

"Experience," Hale argues, 

makes us know, that every day murders, blood sheds, burglaries, larcenies, burning of houses, rapes, 
clipping and counterfeiting money, are committed by youths above fourteen and under twenty-one; and 
if they should have impunity by the privilege of such their minority, no man's life or estate could be safe. 
(p.25) 

Note that the ages at which the defence of infancy is available is here constrained by two very different 

sorts of principle: first, to be guilty of a crime you must be able to discern between good and evil, and 

second, the criminal law must seek to protect citizens' lives and property. I shall caIl questions raised by 

the first concern-questions of guilt and innocence-jurisprudential questions. I shall call questions raised 

by the second concern-questions of public safety-policy-level questions. 

So infancy is a defence insofar as age affects an agent's capacity to discern between good and evil 

and so, properly speaking, to be guilty of a crime. I t  is thus what we now call a status excuse, namely 

a defence that excuses an agent from criminal responsibility on the basis of her or his membership in a 

class of persons-in th s  case children--who for some reason are incapable of bearing responsibility for their 

actions. 

Status excuses are contrasted with specific excuses, which excuse an accused not on the basis of 

her or his intrinsic incapacity to be responsible for her or his actions but  rather on the basis of wmc 

specific, transitory circumstance or condition that renders an otherwise capable agent either unable to 

"My authority for the Latin is again Brad Inwood. Treachery is a robust moral idea. more so than 
lying, for example. To be capable of treachery-rather than merely letting someone down--one must. 1 
suppose, be capable of discerning between good and evil. 
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avoid committing a breach of law or unaware of the fact that she was so doing. Two of Hale's accidcnta I 

defects lead to specific excuses: chance-as when my lawfully shot arrow strikes an  obscured person who= 

position i could not have been reasonably expected to know (p. 38)-and ignorance of (certain kinds of3 

fact-as when the soldier who kills his commander while the latter masquerades as the enemy to test thc 

vigilance and courage of his sentinels (p. 40). 

Notice that both of these defences impart what we now call an objtxtive standard. That is to say, 

in both cases your action counts as involuntary only if your behaviour accords with a certain standard 

of care. Your arrow must have been lawfully shot and your error as  to the general's identity must ha\-e 

been reasonable. So Hale holds to the general principle, which both predates him and persists, that the 

unexpected outcomes of an action falt outside of an agent's responsibility only if that action was lawful 

and reasonable care was taken to prevent the harm which in fact follows. 

The third of Hale's accidenta1 defects, dementia, imparts no such objective standard. Dementia 

exculpates like infancy: persons so mad as to be unable to distinguish between right and wrong cannot 

be held responsible for their actions. This does not extend to the temporary dementia of extreme 

drunkenness. If you bear responsibility for being temporarily doli inurpax, then you bear responsibility 

for the actions which follow. It follows that involuntary intoxication, as when a careless physician 

misprescribes a remedy, is nonculpable. As well, the law extends a certain compassion to the habitual 

drinker: actions performed under dementia brought on by long-term alcoholism are non-culpable, just as 

dementia brought on by any cther physical disorder (pp. 32-33). 

Both Hale's natural and accidental defects prevent an agent from acting voluntarily insofar as  Halc 

held the view that tat least some) failings of the understanding are subsumed under failings of the LS-ill. 

If you would not have done what you did had you known (or k n  capable of knowing) what you did 

not in fact know, then we cannot say that you really chose to do what you did. What distinguishes 

natural and accidental defects, then, appears to be whether these defects are such that each person 



necessarily must suffer them. We are all children at a some point, but not all of us  will suffer from 

dementia or commit unforeseen harm through chance or ignorance. 

It is less clear what principle unites the defccts contained in Hale's final category. They arc called 

n'uil defects perhaps because they either involve coercion that exists only within the context of civil mciety 

or because the remedy for such a defect is poIitical. This is clearest with the first category, civil subjection, 

which may take one of four forms: the subjection of the subject to his prince, the servant to his master, 

the child to his parent, and the wife to her husband. But this is a heterogeneous class. A subject may 

break the law if ordered to do so by the king becauw the king, by definition, cannot break the law. The 

servant and child cannot be excused from responsibility in analogous circumstances, however, bccausc 

the master and parent d o  not enpy such immunity. The only pure form of subjection here is that which 

a husband may exercise over his wife, and she has an excuse only for misdemeanours. 

Compulsion and fear give rise to a similarIy narrow scope of excuse. 

If a man be menaced with death, unless he wiil commit an act of treason, murder or robbery, the fear ot 
death doth not excuse him, if he commit the act; for the law hath provided a sufficient remedy against 
such fears by applying himself to the courts and officers of justice for a writ or percept de secuntate pacis. 
(p. 51 

Hale is not denyng that compulsion and fear can give rise to dire circumstance, but rather making the 

(somewhat unreaIistic) claim that therc is aiways legal recourse available to the menaced. In tho= rare 

occasions where there is no such recourse, namely when one is faced with direct assault, one may respond 

with deadly violence. For Hale the only kinds of compulsion or fear which ground a valid defence arc 

those which would in contemporary law gwe rise to selfdefence. Threats will never excuse acts ot 

violence against a third party, for the threatened "ought rather to die himself, than kill an innocent" (p. 

51). In presentday terms, then, for Hale compulsion and fear give rise to acts which may or may not be 

justified, rather than may or may not be excused. Justification defences grant that the accused was 

%s is an example of what I had in mind when I suggested that the civil defects have political 
remedies. 
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responsible for the action in question but argue that the action was rightful in the circumstances undcr 

which it was performed. Excuse defences deny that the agent was responsible for the action in qucstion, 

and so render the question of whether the action was wrongful or rightful super f lu~us?~ Involuntariness 

defences are thus excuses. Thus, by Hale's account, compulsion and fear sit uneasily within the category 

of involuntariness defences. 

Hale is no more likral with the scope of necessity. Only very speaal circumstances allow for the 

defence of necessity, namely where someone must choose between two evils and in choosing the lesser 

fulfils a legal obligation. I may assault a fleeing thief after the hue and cry has been raised (p. 53) and 

citizens may assist the king's enemies if so doing circumvents a greater harm to the realm. like invasion 

(p. 56). But the starving peasant has no defence to the charge of theft of food (though Hale allows that 

judge may in such cases recommend that the defendant apply for the king's mercy). Had (s)he such a 

defence, "mens properties would be under a strange insecurity, being laid open to other mens necessities, 

whereof no man can possibly judge, but the party hirnsclf." In any case, Hale a p e s .  "by the law oi this 

kingdom sufficient provision is made for the supply of such necessities by collections for the poor" (pp. 

54-55). Along with the kind of concern for public safety that apparently motivates the presumption in law 

that persons over fourteen are doli cagaces, Hale offers two grounds for rejecting most claims of necessity. 

The first is akin to the grounds for rejecting most claims of compulsion or fear: most dire circumstanccs 

have means of resolution which do not require breaking the law. The second is one which continues to 

have currency: claims of necessity impart an undue subjectivity into the law. Who is to judge whether 

it was in fact necessary to commit a gven act of theft? But this is an issue only if the claim is that this 

act was justified. So Hale conceives of necessity as  a justification as well, and it too thus sits uneasily in 

the category of involuntariness defences. 

*Qf course, the question of e x c u r  only arises in circumstances of purported wrongdoing. But 
whatever prevents an agent from shouldering blame also prevents her from earning praise. 
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Thus Hale's taxonomy of defects which constrain an agent's actions cannot be said to bc a 

taxonomy of invoIuntariness defences, at least by present-day standards. This is in part because, in 

contemporary terms, Hale's characterization of compulsion, fear and necessity are closer to justifications 

than excuses. They are therefore not clearly involuntariness defences at all. Mote importantly, with the 

notable exception of the subjection of wives to husbands, the few civil defects which Hale allows to givc 

rise to legitimate defences do so on grounds independent of a defendant's h i m  to have acted 

involuntariiy. The subject's immunity from prosecution for the wrongful act committed under ordcrs from 

the king is not excused, strictly speaking, but is instead not wrongful, k a u s e  the king's orders arc by 

definition law. And those examples of necessity which exculpate do so largely because the accused breaks 

one law to fulfil a higher legal duty. Involuntariness, we might say, wrves for Hale a taxonomic but 

not an expIanatory role. Each defect in Hale's list shares the property of constraining the agent's will, 

depriving her (fully or partially) in some way of exercising the power of her will. But, in Hale's account, 

the fact that the agent's will is in some sense constrained does not in itself account for the fact that the 

agent enpys a defence to wrongdoing in all cases. Thus Hale's criterion for the inclusion of any given 

defect of the will in his table could not have been whether the fact that the defect gave rise to a criminal 

defence could be explained by the fact that any action performed under the constraint of the defect was 

involuntary. In short, involuntariness does not, for Hale, serve an explanatory function. I t  does for 

Blackstone, and in this consists the most important difference between them. 

Blackstone's taxonomy 

By the time Blackstone wrote his Commentaries, criminal law procedure resembled that of present-day 

law much more than it had in Hale's time. In Bushell's Case (16701,~ it was ruled that a judge could not 

punish a jury for finding facts in a manner contrary to his directions. The Habeas Corpus Act of 1679 
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ensured the right "not to be imprisoned save on grounds defined by law," a right old in theory as  Magna 

Carta, but one often insecure in practice.28 The Treason Act of I696 allowed defence counsel for 

defendants accused of treason, the first felony for which this right was granted. By Blackstone's time, 

defence counsel was appearing more and more regularly in the courtroom, and modern mIes of procedure 

were around the corner. 

The authority of the courts of common law continued to grow after Hak's time. William and 

Mary were crowned in 1688 only after they signed a Bill of Rights guaranteeing the supremacy tv' 

Parliament. After their coronation, Parliament would meet regularly-rather than when the King ntedcd 

to raise funds-and so began to produce statutes regularly. Henceforth, the prominent sources o f  legal 

innovation would occur through statutory innovation. The courts which applied these statutes were thc 

courts of common law. Just as these courts suffered under the repression of Parliament, they thrived 

under the ascent of Parliament as the center of political authority and power. 

In a sense, the common taw, as a collection of procedural and substantive principles, finally comes 

into its own with Blackstone, whose Commentaries on the Laws of England were derived from the first 

lectures delivered on the common law in a university. Blackstone was the first Vinerian Professor oi 

English Law at Oxford, a chair endowed in 1753. Up to this time only Roman and canon law had been 

taught in the universities, instmction in the common law having been left to the Inns of C ~ u r t . ' ~  In his 

lectures, Blackstone sought not only to continue to pursue Hale's goal of systematizing the common larv, 

but also to ground it on principles which are "permanent, uniform, and universal; and always conformable 

=Maitland and Montague, pp. 141-144. 

%I the limitations of the Inns a s  institutions of education, see Maitland in Maitland and Montaguc, 
pp. 110-14. 
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to the dictates of truth and justice. the feelings of humanity. and the indelible rights of mankind.'" In 

the fourth and final volume of the Commentaries (17691, Blackstone argued that 

all the several pleas and excuses, which protect the committer of a forbidden act from the punishment 
which is otherwise annexed thereto, may be reduced to this single consideration, the want or defect of 
An involuntary act, as it has no claim to merit, so neither can it induce any guilt: the concurrence of the 
will, when it has it's choice either to do or to avoid the fact in question, being the only thing that renders 
human actions either praiseworthy or culpable. (p. 21 1 

With Blackstone, involuntariness becomes not only the property shared by all conditions and/or 

circumstances which g v e  rise to excuses-as it was for Hale-but also the grounds upon which all excuscs 

excuse. 

Blackstone's list of conditions which prevent an agent from acting voluntarily and g v e  rise to 

legal defences is nearly identical to Hale's." There is only one notable change. Blackstone makes civil 

subjection a subset of necessity, and one of Hale's cases of civil subjection-that of a subject to his prince- 

a separate category, outside of the question of voluntariness a1 together." Those changes that Blackstone 

does make in the scope of involuntariness defences are minor. For example, Blackstone extends the 

presumption in fact in favour of innocence (that is, incapacity to discern between good and evil) to 

children of fourteen years (p. 23). 

But there are two important differences, for our purposes, between Blackstone's and Hale's 

taxonomies. The first is the criterion by which kinds of involuntary actions and the defences to which 

they give rise are categorized. Blackstone does not distinguish among kinds of involuntary actions in 

terms of the defects which cause them but rather in terms of the effects these conditions have on an  

agent's will and understanding. There are three states of mind which cause the actions of those who 

William Blackstone, Commentaries on the Laws of Ennland V.4 (1769) (Chicago: University of 
Chicago Press, 1979), p. 3. All further references to Blackstone will be to this book. 

)'See Table One: Hale's and Blackstone's taxonomies, p. 208. 

' 2 ~ s  did Hale, in the end. Recall that the subject is exculpated in thts instance not because (s)he did 
not act voluntarily, but because Whe committed no harm, the king's orders being by definition lawful. 



suffer from them to be involuntary. The first is "where thcrc is a defect of understanding," as  in infancy. 

idiocy, lunacy, and intoxication. The second is "[wlhere there is understanding and will sufficient. 

residing in the party; but not called forth and exerted at the time of the action done: which is the c a r  of 

all offences committed by chance or ignorance." And finally there are those cases where the action is 

constrained by some outward force and violence, as in compulsion or necessity (p. 21). 

As with Hale, Blackstone's first two categories consist in those conditions which deprive an agent 

of the knowledge necessary to recognize that what (s)he is doing is wrong. Blackstone includes both what 

Hale calls natural and accidental defects in his first category. His first category is distinguished from thc 

second not in terms of whether a person must necessarily suffer from one of the other kind of disability 

(as were Hale's), but rather whether this disability affects their capacity to have certain kinds of 

knowledge or merely denies them knowledge which they are capable of havingu So built into 

Blackstone's classificatory criteria, unlike Hale's, are the reasons why a person labouring under a pvcn 

condition or circumstance would be exculpated. 

This is also the case with Blackstone's third category, compulsion and necessity. But unlike 

persons affected by the conditions or circumstances dexribed by the first two categories. persons 

labouring under compulsion or necessity do not act involuntarily in the sense that they lack the 

knowledge necessary to choose. but because they cannot but do what they do. 

This brings us to the second important difference between Hale's and Blackstone's taxonomies. 

For Blackstone, all excuses are defences to criminal wrongdoing k a u s e  each one amounts, in a different 

way, to the claim that the accused's actions were involuntary. Hale and Blackstone's third categories arc 

nearly co-extensive. Where Hale had civil subjection, necessity or fear, and compulsion, Blackstonc has 

four varieties of necessity or compulsion: (1) what Hale called civil subjection (modified as I mentioned 

YIhough he does not mention this criterion, Blackstone's first two categories may be distinguished 
in terms of a criterion which, as we will see in later parts of this study, has assumed some significance 
lately, namely whether the cause of the incapacity is internal or external to the agent. Blackstone's first 
category maps onto the first, his second the second. 



above); (2) duress (coercion by a third party to commit harm to another); (3) circumstances which force 

a person to choose the lesser of two breaches of law; and (4) circumstances of dire need, like hunger. 

which force a person to commit a breach of law to survive. With Hale, as we saw, the exculpatory 

grounds upon which those avi l  defects which give rise to valid excuses vary from defence to defence. 

With Blackstone, by contrast, this final category is governed by a unified principle: all these conditions 

cause persons to act against their wills, and so innocently. 

[Compulsion and inevitable necessity1 are a constraint upon the will, whereby a man is urged to do that 
which his judgement disapproves; and which, it is to be presumed, his will (if only left to itself) would 
reject. As punishments are therefore only inflicted for the abuse of that free-will, which God has given 
to man, it is highly just and equitable that a man should be excused for those acts, which are done 
through unavoidable force and compulsion. (p. 27) 

Again, what Blackstone changes is not so much the substance of the law but instead its rationale. 

A person accused of a crime likely would have fared equally well under either scheme. But in many 

caws, especially with those defences Blackstone lumped under necessity or compulsion, if they secured 

a defence it would have been for different reasons. 

Let me illustrate with the case of a person being forced to choose between committing one breach 

of law or another. Both Hale and Blackstone restrict the scope of this defence to those circumstances 

where the accused's actions accord with a higher duty. I may commit assault if I do so to stop a fleeing 

thief. But, as  we saw, with Hale the accused's innocence comes about because she is thereby justified in 

her or his actions-and so i t  is confusing to talk about her or his action as involuntary. Blackstone, by 

contrast, focuses on the effects such a circumstance has o n  the accused's will. 

[This species of necessity may] be distinguished from the actual compulsion or external force or fear; being 
the result of reason and reflection, which act upon and constrain a man's will, and oblige him to do an 
action, which without such obligation would be criminal. And this is, when a man has his choice of two 
evils xt before him, and, being under a necessity to choosing one, he chooses the less pernicious of the 
two. Here the will cannot be said freely to exert itself, being rather passive, than active; or, if active, i t  
is rather in rejecting the greater evil than in choosing the less (p. 30). 

So Blackstone offers two accounts of why this form of necessity exculpates when it does. According to 

the first, the accused's actions are involuntary in the sense that they are unchosen. According to the 
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second, the a c c u d ' s  actions are involuntary in the sense that what while what she chooses to do causcs 

harm, she does not choose to do  it to cause that harm. In either case the agent, if  exculpated, is excuscd 

because she acted unfreely, rather than justified because she acted according to a higher legal duty, as 

Hale would have it. 

According to both Hale and Blackstone several conditions must be met for a successful plea o i  

this form of necessity. The action taken must have been the lesser of two (or more) evils. There must 

have been no legal alternative. The action chosen must have been in accordance with a legal duty. But 

these conditions serve different functions in their respective accounts. For Hale they ensure that thc 

accused's actions were justified, for Blackstone that they were e x c ~ s e d . ~  

Thus for Blackstone, involuntariness assumes an explanatory function. Why do we not punish, 

for example, the agent acting under necessity? Because her actions were involuntary. To say that all 

excuses are involuntariness defences is to say that we may ask the same question of any of the defences 

and get the same answer. As we will see, in the years that follow Blackstone, the concept of 

involuntariness continues to serve this function, but the scope of defences encompassed by the 

voluntariness requirement narrows considerably. 

- -  

Wbjective standards in excuses may play either of two roles. The fact that a defendant satisfied the 
conditions listed by Blackstone may, on the one hand, provide evidence for her claim to have acted 
involuntarily. By the eoidentiaq construal of an objective standard, the fact that one responded to peril 
as a reasonable person may have is taken to be evidence for the fact that you could not help but do what 
you did. Alternatively, we might say that acting involuntarily just means, in part, acting under the 
circumstances described by the objective standard. Under a constructive construal of an obe t ive  standard, 
the defendant's claim to have acted involuntarily even if true does not guarantee a defence to wrongdoing. 
Blackstone's account seems to me to favour construing the conditions attached to the defence of necessity 
constructively. I will take this distinction up in detail in chapter eleven. 



Chapter three: 

Since B lackstone 

The xope of "involuntariness" has narrowed considerably since Biackstone's time. Bath defences from 

ignorance or error and the varieties of necessity represented by Hale's and Blackstone's third categories 

are no longer conceptualized as  defences of involuntariness. 

On the other hand, the defence of provocation underwent a shift at the begrnning of the 

nineteenth century which consisted, in part,of its re-conceptualization asa (partial) involuntariness excuse. 

About two hundred years ago, the law began to reflect the view that the effect of provocative words and 

deeds is to cause the person to whom they are directed to lose self-control rather than to raise a sense of 

moral outrage, as the law of provocation suggested until the nineteenth century. Along with provocation 

thus re-conceived we may add automatism to the list of involuntariness defences. Automatism emerged 

in the 19505 as a general defence raised when the defendant claims for some reason to have been deprived 

of conscious control over the movements of her M y .  In this chapter I outline these changes. 

Actus reus and m m  rea 

Writing at the end of the nineteenth century, Stephen defined a voluntary action as 

a group of bodily movements accompanied or preceded by volition, and directed to some object. Every 
such action involves the foilowing elements: knowtedge, motive, choice, volition, intention, and thoughts, 
feelings, and emotions adapted to the execution of the intention. These states of mind occur in the order 
In which 1 have named them.' 

We see in Stephen here a further development of the present-day distinction between actus reus and mens 

rea, a distinction which I suggested could be found in embryonic form in Hale.' The maxim whence this 

'Sir James Fitzjames Stephen, A General View of the Criminal Law of England, 2nd ed., (London: 
Macmillan, 1890), p. 68. 

'See above, pp. 2 3 4  
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distinction is derived--actus nun fnn't reurn, nisi mens sit reu-may be found in this, its classic formulation, 

in the first of Coke's Institutes of the Laws of England (16281.' but earlier formulations go back as far as 

Henry 1: The so-called "doctrine of mens rea," the principle that "an act is not blameworthy unless 

accompanied by a blameworthy state of mind," is not new. However, the criminal law since Blackstone 

has seen the development of the doctrine that taken together, the actus reus and mens rpn constitute what 

are called the m a t e d  efemenh of an offence-those qualities of the accused's action, proof of which (by 

the prosecution) constitutes proof of the accused's guilt. 

A popular translation of actus r m  and mens rea is "bad act" and "guilty mind" respectively. Thc 

actus r e w  of theft, for example, is the act of taking what is not one's own, the mens rea is so doing (1) 

knowing that what one is taking is not one's own and (2) with the intention to permanently deprive the 

rightful owner of her o i  his goods.' 

This rendering is helphl but potentially misleading. I t  is better to think of actw reus and rnm 

rea as marking a hierarchy of culpable physical and mental states in which persons might find themselves. 

For actw reus to be satisfied, the bodily movements of the accused must have been conscious and 

vuluntary; In Stephen's words, the accused must have performed "a group of bodily movements 

accompanied or preceded by volition, and directed to some object." For mens rea to be satisfied these 

bodily movements must have been accompanied by at least one of a list of mental states which variously 

accompany the material elements of an offence. Stephen listed "knowledge, motive, choice, volition, 

intention, and thoughts, feelings, and emotions adapted to the execution of the intention," as the mental 

states that accompany each voluntary action. Present-day law is much more parsimonious with regard 

- -- * below, p. 115 text, and Fn. 15. 

'According to Stephen in The Queen v. Tolson (1889) 23 Q.B. 168, at 186. 

4. 322 of the Criminal Code (theft) is in fact much more complex than this description, but this 
represents the core elements of the offence. 



to the sorts of culpable mental states which may accompany the actus rats of a given offence." The 

received view in current Canadian law is that thcre arc two. Most blameworthy is "intent." "Intent" 1s 

a notoriously troublesome concept in criminal law. ,Martin J.A., in R. v. Bwzzanga and Durocher sided with 

the authorities that supported the view that 

in the criminal law a person intends a particular consequence not only when his consdous purpose is to 
bring it about, but also when he foresees that the consequence is certain or substantially certain to result 
from his conduct? 

This is the current view? Less blameworthy than intent is "recklessness," defined by Martin in Buzxngu 

rznd Durocher at 379 as 

%at is, present day case law. The Canadian Criminal Code is anything but parsimonious. For 
example, s.433 prohibits persons from "intentionally" causing damage by fire, s. 319(2) prohibits persons 
from "wilfully" promoting hatred, and s. 21(b) stipulates that anyone who does o r  omits to do anything 
"for the purpos" of aiding any person to commit an offence is, legally speaking, a party to that offence. 
L t is not clear that these signify different mental states or degres  of wrongfulness, nor that they are meant 
to. 

'R. v. B w z n g a  and Durocher (1979) 49 C.C.C. (Zd) 369, at 383. 

q h i s  view of the scope of intention was echoed in a Federal Government white paper issued on June 
28, 1993, "PropsaIs to amend the Criminal Code (general principtes)." See s. 12.4(2). However, the 
Canadian Bar Association, in its proposals for a new general part of the Canadian Criminal Code, 
recommended that "in tent" be distinguished from "knowiedge" as mental elements of offences, as follows. 

8(2) A person acts intentionally with respect to prohibited conduct when the person wants i t  to 
exist of occur. 
8(3) A person acts knowingly with respect to prohibited conduct when the person is virtuaIly 
certain that i t  exists or will occur. 

See: Canadian Bar A-ation Criminal Recodification Task Force, Principles of Criminal Liability: 
Proposals for a New General Part of the Criminal Code of Canada (Ottawa: Canadian Bar Association, 
1992). Similarly, in its proposed Criminal Code for England and Wales, the British Law Commission 
distinguishes between &ting "intentionally" with respect to circumstances and results and acting 
"knowingly" with respect to circumstances. See The Law Commission (U.K.), A Criminal Code for 
Ennland and Wales No. 177, H.M.S.O., London, 1989. Finally, the US. Model Penal Code distinguishes 
between acting "purposively" and "knowingiy" with respect to the material elements of an offence. See 
American Law Institute, Model Penal Code: Proposed Official Draft (Philadelphia: ALI, 19621, s. 2(a) and 
s. 2(b). 



the subjective state of mind of a person who foresees that his conduct may cause the prohibited result but. 
nevertheless, takes a deliberate and unjustified risk of bringng it about.' 

But this view of  mens rea as marking an hierarchy of blameworthy mental states may itself be 

misleading if we include negligence in mens reu. One acts negligently if one's actions depart from a 

standard of care, a standard often represented in terms of what a reasonable person would do. Intent and 

recklessness are subjective, in the sense that inquiries into whether an accused intended to x or was 

reckless as to whether x would occur are inquiries into the content of the accused's mind at the 

commission of the purported offence. Negligence is objective in the sense that inquiry into whether one 

was negligent with respect to whether x occurred does not involve inquiry into one's mental state at the 

commission of the offence--it involves, instead, inquiry into what a reasonable person would have some 

in the circumstances. Thus, if we allow that negligence can be sufficient for crirnina1 culpability, m a  rt'u 

then include states ot mind the accused should have had as well as those which (slhe in fact had." 

I have spoken of the inclusion of negligence in mens reiz provisionally becauw i t  is currently a 

matter of controversy whether negligence should be sufficient for criminal culpability. The fact that the 

Cnrniml Code includes the offence of criminal negligence (s. 219) does not. as one might think, settIe the 

matter, as there is no consensus on whether s. 219 should be interpreted on the basis of a subjectit-c o r  

'A more detailed list of mental states in rnms ren might include "wilful blindness," which Mclntyre 1. 
distinguished from recklessness in Sunsregret v. R. (7985) 45 C.R. (3d) 193, at  206, as  follows. 

Wilful blindness is distinct from recklessness because, while recklessness involves knowledge of 
a danger or risk and persistence in a c o u m  of conduct which creates a risk that the prohibited 
result will occur, wilful blindness arises where a person who has become aware of the need for 
some inquiry declines to make the inquiry because he does not wish to know the truth. He would 
prefer to remain ignorant. The culpability in recklessness is justified by consciousness of the risk 
and by proceeding in the face of it, while in wilful blindness it is justified by the accused's fault 
in deliberately failing to inquire when he knows there is reason for inquiry. 

'Civen that we d o  not want to call failing to be in a certain mental state itself a mental state: the idea 
that we can individuate the mental states in which one finds oneself may turn out to be based on a ill- 
conceived picture of the mind, but we need not burden this conception with the implication that one is 
in infinitely many mental states at  any given time, a s  calling the failure to be in a certain mental state itself 
a mental state would require. 



objective standard. If interpreted subjtxtively-as requiring, that is, that the accused not only havc 

markedly departed from a standard of care, but also that the accused have done so with awareness of the 

risk she was assuming but acting or omitting to act as  she did-then negligence may well turn out to bt. 

well-concept ualized as extreme recklessness. 

The Canadian Law Reform Commission recommended that a revised Criminal Code include 

negiigence a s  a level of criminal culpability, defined as follows. 

S. 2(4Xb) A person is negIigent as to conduct, circumstances or consequences if it  is a marked departure 
from the ordinary standard of reasonable care to engage in such conduct, to take the risk (conscious or 
otherwise) that such consequences will result, or to take the risk (conscious or otherwise) that such 
circumstances obtain. 

The "marked departure test," found In one section of the Criminal Code," and appealed to in some recent 

decisions of the Supreme Court of Canada, distinguishes criminal from civil negligence,:' the latter 

requiring a lesser departure from the standard of care to decide tortious liability.13 While other Canadian 

'IS. 436, Arson by Negligence, includes the provision that a person who own property is guilty of an 
indictable offence where "as a result of a marked departure from the standard of care that a reasonably 
prudent person would use to prevent or control the spread of fires or to prevent explosions, that person 
is a cause of a fire or explosion in that property that causes bodily harm to another person or damage to 
property." Note the language here: an objective standard works to assign culpability by way of sorting 
the legally relevant causes from the list of causes sine qua non of some event. f shatl defend an account 
of the role of objective standards in involuntariness defences that follows this mode1 in later sections ot 
this study. 

%, for example, R. v. Tutton (1989) 48 C.C.C. (3d) 129, at 143, where Mcintyre J. argues that the jury 
must find that the accused's actions represented a "marked and significant departure from the standard 
to be observed by [a] reasonably prudent [personj," and Anderson v. The Queen (1990) 53 C.C.C. (3d) 481. 
at 486, where Sopinka J. refers more simply to a "marked departure" from the objective standard. 

''The idea that criminal and civil negligence are distinguished in terms of degree is much older than 
these recent Supreme Court cases. In R. v. B a t m n  (1925) 19 Cr. App. R. 8. Lord Hewart CJ. argued, at  
11, that 

In (a] dvil action, if is proved that A. fell short of the standard of reasonable care required by law, 
it matters not how far he fell short of that standard. The extent of his liability depends not on the 
degree of negligence, but on the amount of damages done. in a criminal Court, on the contrary, 
the amount and degree of negligence are the determining question. 



Supreme Court decisions may be intepreted as  weighing against the inclusion of negligence in mens rea,:' 

and the Canadian Bar Association recently rcjccted the Law Reform Commission's proposal to include 

negligence in the list of criminally culpable mental states," a recent case, R. u. Creighton (1993),'" is 

widely regarded as having cleared the way for objective negligence in the criminal law. 

Actus reus and mens rea are part of the substantive criminal law insofar a s  they collectively 

stipulate the conditions of criminal responsibility. But they are procedural concepts as  well. Actus reus 

and rnens rea are both matters to be proven to the satisfaction of the jury." Defence may be had-among 

other ways1'-if defence counsel raises significant doubt as to the claim that the accused satisfied either 

the uctus reus kg.,  she was sleepwalking), or the mms rea (e.g., she made an honest mistake). I shall call 

the view that (11 responsibility for a wrongful act consists in having satisfied the requisite actus reus and 

''Or so one might interpret, for example, Cory J.'s argument in R. v. Damizult (1994) 33 C.R (4th) 165, 
at 179 that criminal culpability requires "a contemporaneous mental element requiring an intention to 
carry out the prohibited physical act o r  omission to act [that constimtes the acfus rms of a given offence]; 
that is to say a particular state of mind such as the intent to cause, or some foresight of, the results of the 
act o r  the state of affairs," and the Supreme Court's ruling in that case that this is a principle of 
fundamental justice, and so protected by 5.7 of the Canadian Charter of Rights and Freedoms, which provides 
that "Everyone has the right to life, liberty and security of the person and the right to be deprived thereof 
except in accordance with the principles of fundamental justice." At issue in Daviault was whether 
someone who was intoxicated to the point of failing to have conscious control over the movements of his 
body had a defence (automatism, which I will discuss in detail in this study) to criminal wrongdoing. 
The Court answered this question in the affirmative, arguing that to hold otherwise would be to substitute 
the intention to get drunk for the intention to d o  what one did while d m n k  But, I would suggest, putting 
the issue in terns of contemporaneousness is misleading: the real issue is whether, in getting so 
intoxicated as  to deprive oneself of the capacity to control one's actions, one departs from an  objective 
standard of care in a manner that one is answerable for one's doings when intoxication. In this sense, 
Daviault may be interpreted as  supporting a subjective interpretation of rnm reo. 

'Yanadian Bar Association, pp. 467. 

1683 C.C.C. (3d) 346. In Creighton, the Supreme Court held that so-called unlawful act manslaughter 
(~.255(5)(a)) did not violate principles of fundamental justice. 

 he authority for the doctrine that the prosecution has the burden of proving the material elements 
(a doct ine  which follows from the presumption of innocence) is D.P.P. o. Woolmington (1935) A.C. 462. 

Paul H. Robinson, "Criminal law defences: a systematic analysis," Columbia Law Review (1982) 
82:2, p p  199-243, for a very helpful taxonomy of criminal law defences. 
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mens rea, and (2) the prosecution bears the burden of proving the actus reus and mrns rea, such proot 

consisting of proof of guilt, the "doctrine of actus reus and rnem ren." This doctrine could develop only 

against the background of the development of the modem jury trial. The contemporary stmcture of the 

criminal trial as an  adversarial procedure conducted for the most part by counsels for the Crown and thc 

accused-both of whom are  constrained in both the facts which they may introduce in support of their 

arguments and the inferences they may invite the jury to make from those facts--is quite new." 

Actus reus and voluntariness 

The greatest significance of the development of the contemporary doctrine of ac tw reus and mens rea for 

this inquiry lies in the fact that voluntariness has come to be identified with actus reus." This has two 

important implications for the taxonomy of involuntariness defences. 

First, with the adoption of this view goes the doctrine that those actions are involuntary with 

respect to which the agent was deprived of the knowledge which would have allowed her or him to 

conform to the law. Now we say that ignorance and error go to negativing mens rea, the so-called mental 

component in crime. If voluntariness is confined to actus r e w ,  to conscious and physicalfy voluntary acts, 

then. for example, the actions of Hale's arche?' become voluntary. They d o  not thereby become criminal 

however, as the archer does not satisfy mens rea. His actions were neither negligent nor reckless; much 

less did he intend to cause the harm he did. So as  we saw with Blacktone's modification of Hale's third 

I shall consider some of the effects of the emergence of defence counsel and the changing role of the 
jury in the specific context of the insanity defence in England in the eighteenth and nineteenth centuries 
in chapters nine and ten. 

*@Though he does not state the question of the boundary of voluntariness in terms of uctus reus, l a r d  
Denning's discussion in A.-G. for Northern ir&nd v. Bratty (1963) A.C. 386, at 409-10. is the classic 
statement of the narrow conception of voluntariness. 

"See above, p. 28. 



I) 

category. the practical effects of the law remain largely unchanged. But the =ope of "involuntariness" has 

narrowed considerably. 

Secondly, while "[vJoluntary and involuntary actions are contradictory," Stephen argued, 

"voluntary acts may be either compulsory or free." A prisoner walking to the gallows does SO voluntarily 

but under "the strongest compulsion"; a thirsty man drinks freely (p. 691." An action under necessity. for 

example, may thus be compelled or unfree but would. by Stephen's account, be voluntary. This has 

become the received view. 

Occasionally. lawyers have argued that actions under necessity are actions performed under the near- 

physical compulsion of the instinct for self-preservation. Such compulsion is close to the kind which 

would negate actus reus, that is, would make such actions physically involuntary. But such actions are 

never reduced to such causation. As we saw, Hale and Blackstone were parsimonious with the 

cxiulpatory xopc with actlons pertormed under necessity. To seek exculpation under this defence, an 

agent must have satisfied many criteria. Generally speaking, an action counts as  necessary only if (1 1 no 

legal alternatives were available; (2) no alternatives causing lesser harm were available. Hale and 

Blachtone add a third, no longer an element of the law of necessity. namely that the action must have 

accorded with a higher legal duty. We can imagine a situation where someone acts in the gnps of fear 

w h i l e  we may spell out voluntariness, freedom of action is more elusive. "[I]n the case of voluntary 
actions freedom i; thh general rule, and compulsion the rare exception, for no one would be said to be 
compelled unless he was under the influence of motives at once terrible and powerful, which is rarely the 
case: On the other hand, freedom only means the absence of such motives. It is a word, indeed, which 
has no definite meaning. unless we are- told who is free from what, and from which restrains might apply 
to turn he is free." (p. 69). By Stephen's account, "freedom" is a defmsible term, in the sense given to that 
term by H.L.A. Hart in "The Ascription of Responsibility and Rights," in Proceedings of the Aristotelian 
Soaetv 49 (1948-49). pp. 171-94. See below, p. 183-184, fn. 6. 
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where one or more of these is not satisfied. In such a case, the defendant's claim, however true, that she 

acted under the compulsion of the instinct for self-prcscn*ation, will have no legal purchase.?J 

So the development of what 1 called the doctrine of actus rew and mens rea and the identification 

of voluntariness with uctw reus has resulted in two taxonomic changes since Blackstone: ignorance and 

error no longer lead to involuntariness defences, and actions performed under duress o r  necessity arc not 

clearly involuntary? 

Provocation 

The law of homicide has long reflected two views. First, murder is the most odious of crimes; second, 

not all murders are equally odious. The minimum sentence for murder has always been the maximum 

sentence available in a jurisdiction. Thus there is a conflict, as this sentencing policy prevents gradations 

among culpable homicides from being reflecting in sentencing. One solution came with parole. In 

Canada, murder brings a life sentence, but persons found guilty of first degree murde? cannot be 

paroled for twenty-five years, while those found guilty of second-degree murder may be paroled after ten 

years. An older solu tion--whtch persists, but notably dates from a time when murder and many offences 

= ~ n  alternative defence would be to grant that an action under necessity was voluntary, and so grant 
the actus reus, but argue against the mens rea. So argued Albert Collins, counsel for Thomas Dudley and 
Edward Stephens, who had killed and eaten Richard Parker on the twentieth day that the three, along 
with Edmund Brooks, had been adrift at sea in the dingy of the yacht they had been sailing from England 
to Australia. 'The essence of crime is intention," argued Collins, "and here the intention of the prisoners 
was only to preserve their Iives" ( R .  v. Dudley and Stqhens (1884) 15 Q.B. 273, at 278). But this construes 
"intention" too broadly; we might just as well say that Robin Hood's intention was not to steal from the 
rich but rather to give to the poor. Giving to the poor may well have been Robin Hood's motive for 
stealing from the rich, as self-preservation motivated Dudley and Brooks to take Parker's life. But the 
mens rea of intention was cleariy satisfied by their actions. 

24 In chapter thirteen, I will defend the view that actions under necessity are best understood as 
involuntary, and so that voluntariness cannot be confined to the actus rew.  

25 Murder is first degree murder if (1) it is planned and deliberate; (2 )  one's victim was in one of a 
number of occupations (police officers, wardens, etc.), or  (3) one cased the death of another while engaged 
in a number of other offences (sexual assault, hostage taking, etc.). See s. 231 of the Criminal Code. 
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were punished with death-is the defence of provocation. A successful defence of provocation resuIts in 

the defendant being found guilty ot manslaughter rather than murder. The penalty for rnanslaughtcr 

presently carries no minimum sentence, but ranges as high as life imprisonment. With the defence ot 

provocation, the criminal law allows the view that lethal response to provocative words or deeds is less 

odious than first or second degree murder to be reflected in the sentence of the provoked killer. 

Provocation has i t  roots in the relatively systematic fact manipulation by medieval self-informing 

juries faced with defendants who had killed in hot blood upon provocation. Juries would alter the facts 

thcy found in cases or what wc. would  now call provoked killing so as to allow the finding that the 

accused acting in self-defence, a long recognized legal defence." The first official recognition of the 

distinction between killing in the heat of the moment and killing with malice aforethought came with a 

series of statutes passed from the late fifteenth to the mid-sixteenth century disallowing those fmnd guilty 

.- 
of murder (homicide committed with malice aforethought) to enjoy what was called benefit of clergy.-- 

Mcrnbers of the clergy could, upon proof ot their membership. have their cases transferred to ecclesiastic 

courts. The tests to prove membership in  the clergy became increasingly lax. Proof of literacy would 

suffice. The test, it seems, was often the same: the accused would be asked to read Psalm 5l.l." Proof 

of the merest abiIity to memorize became the de facto test. 

'%e Thomas A. Green, 'The Iury and the English Law of Homicide, 12M)-1600" Michimn - Law 
Review 74 (l976), pp. 413-99. on the role of the jury in the shaping of the law of homicide. See Green, 
Verdict Actordine: to Conscience (Chicago: University of Chicago Press, 1985) for a study of the effects 
of "jury nullification" on procedural and substantive development in English law generally. 

"Stephen, pp. 13940. 

u"Have mercy unto me, 0 God. according to thy loving kindness: according unto the multitude of thy 
tender mercies blot out my transgressions." 
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The first recorded case in which a defendant who killed in response to provocation received a 

lesser sentence without taking the route of benefit ot clergy was &lisbuy's Case (1553).'9 The facts in 

the report are brief, but the crucial point was that Salisbury took part in a fray already in progress. Hc 

killed, but his killing was not premeditated. Here are three more caxs  from the period. 

Royley's C& (1612): Royley's son comes home with a bloody nose. Royley runs a mile across a field 

and kills his son's assailant. 

Mdt f y ' s  cast?' t 1617): Maddy comes home to tind one Mavers in the act of adultery with his d c .  

Maddy strikes ~Mavers fatally with a stool. 

Buckneis C a d 2  (1641 1: Honvood a n d  a companion come to collect a debt from Buckner. They forcibly 

enter his house, and threaten to summon a bailiff unless Buckner pays, making good on their resolve by 

keeping Horwood a t  bay with a sword taken from the wall of his house. "Some discourse" passcs 

between the men, and Buckner fatally stabs Horwood with a dagger. 

Royley. Madd ?,and Buckner were all found guilty only of manslaughter- 

What do these cases have in common? They are all instances whereby the victim's actions consisted In 

an  affront to the killefs honour (at least according to the standards of the day). Thus, Holt C.J., in his 

analysis of Buckner's Case in R. v. Mmgndge (1 707)~~ emphasizes above the fact that Horrvood threa t e n d  

Buckner with assault the fact that Horwood insulted Buckner by imprisoning Buckner in his own house." 

"75 E.R. 158. One factor which must have played a part in the legal recognition of manslaughter was 
the development of prisons: you need some means short of death to punish the less blameworthy killer. 
1 will leave such considerations aside for later study. 

''Cro. lac. 296, 75 E.R. 254. 

"Style 446, 86 

'5tyle 467, 82 

'j84 E.R. 1 107. 

E.R. at 11 

E.R. 108. 

E.R. 867. 

4. 
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Holt uses Buckner's C a r  to illustrate the first of four circumstances under which a killer may be said to 

have been provoked--suffering an insulting assault. The other three were (1) pining in a fray to aid d 

companion, as Salisbury did; (2) coming upon a man engaged in adultery with your wife, a s  Maddy did; 

and (3) coming upon a Englishman unjustly deprived of his liberty (and killing his captors). 

As jeremy Horder argues in his study of the history of provocation, Provocation and 

Responsibility," what these circumstances had in common was the fact that they were supposed to raise 

outrage in the killefs heart. Conceived of as outrage, anger has a cognitive side3! the provocative words 

and deeds count not only as a cause but also a reason for the killefs actions. So understood, fatal 

responses to provocation are, as  Blackstone argued.f7 voluntary: one cannot be said both to have acted 

on a reason and to have been deprived of the capacity for choice. While the defence of provocation thus 

construed has an excusatory element--the requirement that the killing have been done in the heat ot 

passion, e k e  the defence become a cIoak for revenge--it is fundamentally justificator);. If the provocative 

deed counts as  a reason as well as  a cause for the fatal response, we may inquire whether the reason was 

good or sufficient, and so whether the action was justified. 

By the early nineteenth century, the conceptual structure of the law of provocation had undergone 

important changes. In thc terms jest introduced, the provocative words and/or  deeds become understood 

as  mere causes oi  the accustd's bchaviour. Let me illustrate with a case representative of the period. 

On February 27, 1832, Daniel Lynch killed WiIliam Hamngton, ar? old friend, in the midst of a 

scuffle after a long night of drinking.' Tenderton C.J. instructed the jury to find Lynch guilty only of 

manslaughter if, on the evidence "you think that there was not time and interval suffiaent for the passion 

5 jeremy Horder, Provocation and ResponsibiIi& (Oxford: Clarendon Press, 1992). 

'"See Horder, pp. 59-71 

"~ lacb tone ,  pp. 191 -2. 

3nR- v.  Lynch (1832) I72 E.R. 995. 
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of a man proved to be of no very strong intellect [as Lynch's father had testified], and for reason to regain 

her dominion over his mind.'Y9 Rather than raising his outrage, Harrington's actions here are dexribed 

as causing Lynch's passion to displace his reason from her dominion over his soul, or, in presentday 

parlance, to cause Lynch to lose self-control. The focus of the jury's attention is turned away from the 

moral quality of the victim's deeds to the effects they had on the killefs mind. Royley's outrage may not 

have diminished during his flight across the field, but Lynch must have killed before there was interval 

sufficient for his reason to regain control, else he would, on the evidence, have been acting in revenge 

rather than passion; in short, his actions would have been voluntary. 

As 1 will discuss in some detail in chapter eleven below, the law of provocation has changed 

considerably since Lynch. But the core remains: a provoked killer deserves a iesser sentence because her 

o r  his victims words and/or deeds caused her or him to lose self-control. Thus, since the nineteenth 

century, provoked killings are in some sense involuntary killings. 

Automatism 

Sleepwalkers have long enjoyed a defence to criminal wrong-doinga In the early twentieth century, 

lawyers began successfully arguing that other conditions like epilepsy4' and carbon monoxide 

poisoningU g v e  rise to a state akin to the somnambulist's, and so too may ground criminal defences. 

What these conditions, along with others including concussions brought about by blows to the head') 

"172 E.R., at 996. 

'mough, a s  far as  I can tell, the first reported case in which sleepwalking was raised a s  a defence to 
wrongdoing was H.M. Adv. v. Fraer  (4 Couper 90) in 1878. 1 will discuss this case in chapter five, and 
the remaining cases cited in this section in chapters five and six. 

"People v.  Magnus (1915) 155 N.Y.S. 1013. 

U H M . ~ d ~ .  v. Ritchie (1926) J.C. 45. 

UR. v.  Minor (1955) 112 C.C.C. 29. 
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and cerebral t ~ m o u r s , ~  have in common is that persons who labour under them rnay act with apparent 

purposiveness but in fact fail to have conscious control over the movement of their bodies. By the late 

1950s. Canadian and English criminal law came to recognize a general defence under which persons who 

claim to have been in such a state rnay seek exculpation, namely automatism. 

What was new with this defence was not the claim that certain conditions rnay cause persons to 

lose control over the movements of their body but rather the idea that there could be a single exculpatory 

structure under which these various causes of physically involuntary bodily movements could be unified. 

"Automatism" has come to stand for any sort of action performed under those physical or  psychologcal 

conditions which deprivc the agent of the capacity to control her actions in a manner inconsistent with 

criminal responsibility. 4 s  we will see, in what this deprivation consists and its connection with criminal 

responsibility are difficult matters to sort out indeed. 

"R. v. Charlson (1955) 1 All E.R. 859. 



Chapter four: 

The issues and problems 

Let me summarize the various shifts in the voluntariness requirement and the concept of voluntarincss 

I traced above. In the laws of Ethelred and Canute, the involuntariness of the accused's action was 

conceptualized as  a constraint on the rights of those harmed by the agent's actions to enjoy compensation 

for the costs thereby imposed on them. On Bracton's account, by contrast, the involuntariness of an 

accused's action acts as  a constraint on the ascription of responsibility to the accused for her action. 

While Bracton discussed only one sort of involuntary action-actions performed under necessity- 

for Hale all valid excuses (of which there are many) share the property of being grounded in some sort 

of defect of the will. Lnvoluntariness thus serves a taxonomic role for Hale: excuses may be categoriztd 

according to the sort of defect of the will on which they are  based. For Blackstone, involuntariness 

assumes an explanatory as we11 as taxonomic role. We  may, as  with Hale, sort excuses in terms of 

invoIuntariness, but we can also explain why each valid excuse excuses by evoking the voIuntariness 

requirement. Why d o  we not punish the sleepwalker--or those acting under necessity, or reasonably in 

ignorance of the fact that their lawful actions will cause gnevous harm? Because their actions wcrc 

involuntary. 

Since Bracton, the voluntariness requirement has described a condition of the ascription of 

responsibility to the purported wrongdoer rather than a condition of the rights of the wronged to seek 

redress. Since Blackstone, all those excuses which excuse those whose actions were in some sense 

~nvoluntary excuse because the accused's actions were in some sense involuntary. But the taxonomic range 

of the concept of involuntariness within the list of valid criminal excuses has decreased considerablv. 

Many of the excuses discussed by Hale and Blackstone are no longer involuntariness defences. With the 

identification of voluntariness with actus reus both actions performed in ignorance and error and actions 



performed under duress and necessity may no longer be clearly classified as involuntary. However-on 

some accounts-provocation may be now be so classified, along with the new defence of automatism. 

Despite these important changes, the basic conceptual link between the voluntarincss of an action 

and the appropriateness of punishing the agent who performed it has remained constant since the first 

appearance of the voluntariness requirement in English law. In this c b p t e r  I will attempt to disentangle 

the various ways in which the voluntariness requirement and the concept of voluntariness have been 

indifferent to the changes in legal theory and practice that have occurred in the last several hundred years. 

Against this background 1 will spell out both the conceptual probierns with which the remainder of this 

study will be concerned and the means by which I will investigate them. 

Three theses 

We may derive three theses from the manner in which the voluntariness requirement and the concept oi 

voluntariness have displayed an indifference to the procedural and substantive changes in Anglo- 

American criminal law since the time of the Anglo-Saxon kings. 

[ l l  The voluntariness requirement is indifferent to the sort of argument by w h ~ h  its acceptance I.; 

justified. This thesis is difficult to state in general form; "sort" is ambiguous. I mean to distinguish 

between an argument concerned with the conditions under which the costs of an  action may be imposed 

upon the agent who performed i t  and an argument concerned with the conditions under which the 

responsibility for an action (or, in some circumstances, a mere series of bodily movements) may bc 

dricrlbed to the agent who performed it. 

The accommodation of the voluntariness requirement in preNorman law, as we saw above, was 

possible only in terms of the former sort of argument.' The adoption of the voluntariness requirement 

was made possible by an  equivocation between two sorts of standards affecting the wrongdocfs 

'See pp. 11-12 above. 
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obligation to answer fur h ~ s  or  her actions. On one standard, illhealth and youthfulness are like poverty: 

each is a condition or a c~rcumstance which affects a wrongdoefs means to compensate the costs of her 

or his actions. (3n another standard, illhealth and youthfulness are like the involuntariness of an action: 

each is a condition or a circumstance which affects the ascription to an agent of the responsibility for her 

or  his action. In a legal system whose authority is based in part upon its capacity to enforce compensation 

to the wronged in place of  the retaliation of the blood-feud, the involuntariness of an action could be 

accommodated as a ground of excuse only insofar a s  i t  could be interpreted a s  a n  instance of the principle 

that the amount of redress the wronged could expect was qualified in part by the means ot' the 

wrongdoer. On Bracton's account, by contrast, the involuntariness of an agent's action is a factor which 

modifies the punishability of the accused independently of any consideration of the conditions under 

which those who bear the costs of the accused's action may exercise their right to be compensated. 

Thus the connecnon psi  ted by the voluntariness requirement between the voluntariness of an 

agent's action and the appropriateness of punishing her for the harm which her action caused (or in which 

her actions consisted) is more basic than the principles according to which the voluntariness requirement 

may be justified as a fundamental legal principle. 

121 The voluntariness requirement is independent of the theories of punishment from which it can bc 

derived. The voluntariness requirement at least prima ficie follows from the two most basic of such 

theories, retributivism and utilitarianism. I f  you hold that the purpose of punishment is setting aright the 

wicked act, i t  follows that the moral innocence of actions over which one has  no control renders those 

who perform them exempt from punishment. If you hold that the purpose of  punishment is the 

prevention of recidivism and the deterrence of others from wrongdoing, then punishing agents who 
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cannot or could not conform their behaviour to the requirements of the law turns out to be wasteful and 

pointless.2 

The voluntariness requirement is thus more basic than any particular theory of punishment. I t  

is not an axiom of the theory of punishment in the sense that all acceptable theories of the goal of 

punishment may be derived from it. Rather, it is axiomatic in the sense that any acceptable theory of 

punishment must entail that involuntary actions must go unpunished. 

[31 The concept of voluntariness is autonomous from the principles which determine whether a person 

ought to be punished for their actions. This thesis-which we may call the autonomy thesis-follows from 

the explanatory role which the voluntariness requirement has been called up to serve since Blachtonc. 

If we do not punish the sleepwalker, for example, because her actions are involuntary then, on pain oi  

circularity, the concept of voluntariness must be analytically separable from the principles which 

determine whether a person ought to be punished. Otherwise, the voluntariness requirement says only 

that persons should not be punished for those actions for which they should not be punished. 

Now, the voluntariness requirement is not a tautology. We can imagine a legal system in which 

involuntary actions are punished, and we would find such a system unjust. Thus, if voluntariness is to 

preserve its explanatory function in the taxonomy of criminal law defences, the autonomy thesis must be 

true. 

The problematic status of provocation, necessity and duress 

There are two senses in which the status of the defences of provocation, necessity and duress as 

involuntariness defences is problematic. 

%ke H.L.A. Hart, Punishment and Responsibility (Oxford: Clarendon Press, 19681, pp. 40-44, for a 
criticism of this view. 
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[I] Provoked actions and actions gerformcd under necessity and duress are, by current law, intentional. 

We might say of the former that while the killer intended to c a u E  harm to her victim, she could not 

control her so intending and acting; similarly we may say of the latter that dire circumstance or coercion 

left the defendant with no real choice but to commit a wrongdoing. But if voluntariness is identified with 

actus reus, these actions are not legally involuntary. If the wrongdoer's actions were intentional then they 

satisfy rnm ren, and so, by necessity, a t u s  reus as well. "Involuntariness" may well be extended to these 

defences taxonomically, in deference to the sort of ordinary language descriptions of provoked actions and 

actions performed under necessity or duress I offered above. But insofar as  provocation, necessity and 

duress d o  not negate actus reus, the fact that these actions were in some sense involuntary does not explain 

w h y  they are not punished. 

121 Recall that, according to both Hale and Blackstone, a successful plea of necessity depends upon the 

defendant showing that: ( 1 )  the action performed was the lesser of two evils; (2) there was no legal 

alternative; and (3) the action accorded with some legal duty. The third is not a requirement in 

contemporary Canadian law, but two further conditions are: (4) the peril with which the accused was 

faced must have been imminent, and (5) the action taken must have been proportionate to the threat 

faced.' The standards governing the availability of duress are the similar. Unlike necessity, duress is 

codified, and unlike necessity, its range of application is restricted: duress is not defence to several serious 

crimes, from a w n  to treason.' 

These various conditions amount to an explication of the content of the stxalled reasonable 

person standard in necessity and duress. The basic structure of necessity and duress is as  follows. X 

successful defence of nccessi ty or duress requires the defendant to show that (1 1 she acted under necessity 

% R. v. P e r h  (1984) 14 C.C.C. (3d) 385. 

'See 5.17 of the Canadian Criminal Code. These exceptions have been subject to challenge under the 
Canadian Charter of Rights and Freedoms. See R. v. Lunglois (1993) 19 C.R. (4th) 87. 
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or duress (rather than, say, revenge), and (2) a reasonable person would have acted as the defendant did. 

The first standard is subjective, the second objective. A subjective test inquires into the content of thc 

defendant's mind at the time of the commission of the offence. An objective test inquires into qualities 

of the defendant's action independent of such subjective facts. 

By the end of the nineteenth century, the law of provocation had developed an objective standard 

as well. In its current form,' the law of provocation requires that the defendant show that (1) a 

reasonable or average person would have been caused to lose self-control on a sudden by the provocative 

words and/or deeds of the defendant's victim, and (2) the defendant was in fact caused to lose self-control 

on a sudden by the provocation words and/or deeds of her victim. 

The fact that the defences of provocation, necessity and duress contain objective standards makes 

their status as involuntariness defences problematic from two reasons. First, the idea that one's 

involuntary actions must conform to a standard of behaviour seems incoherent: how can someone bc 

asked to have acted ~nvoluntaril y (or perhaps failed to act) in the right sort of way? Second, even i f  

grant that provoktd achons and actions performed under necessity or duress may be classified as 

tnvoluntary, it appears that the fact that such actions were involuntary does not explain why the agent 

who performed them should not be punished. Instead, in such circumstances we withhold punishment 

because it is either or both inefficacious or unfair to punish someone for doing what a reasonable person 

may have done. Whether the action was involuntary seems beside the point. 

The deceptively non-problematic status of automatism 

Automatism appears to be the only non-problematic involuntariness defence. A successful defence oi 

automatism negates the act w r e w  of the offence. Thus, if voluntariness is identified with actus reus, then 

we may explain why the sleepwalker, for example, is not punished for her crimes: because her actions 

'I will tract. the cvolution of the objective standard in provocation in detail in chapter eleven. 
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were involuntary. Secondly, whether a person was in a state of automatism appears to be a question 

which may be answcrcd by a subjective standard. Even if  my skull is abnormally thin (to cite an oft-used 

example) the fact that 1 suffered a concussion upon receiving a blow to the head (and consequently could 

not control the movements of my body) would provide an excuse for any harm I thereby caused. 

regardless of the fact that a person with a skull of average thickness would not have been so affected. 

The matter, however, is not that simple. First of all, I left out an important condition in the thin- 

skull scenario. My innocence depends, in part, on the fact that the blow to the head [ receive could not 

have been reasonably foreseen. Thus, for example, for a period epilepsy counted among the conditions 

which may ground a defence of automatism. But I could have an excuse against a charge of dangerous 

driving if I suffered a seizure only if either I had not suffered one before, or I had taken all reasonable 

precautions to prevent one from occurring. In this sense, to say that my action was involuntary is less 

to report on the state of my mind at the commission of the purported offence than to judge whether [ was 

accountable for the movements of my body, whether I was at the time in conscious control over them or  

not. Whether an action is involuntary in the sense required by the defence of automatism cannot 5e 

simply reduced to the question of actus reus. 

Secondly, in at least some cases, a successful plea of automatism requires the defendant to show 

that she was caused to enter an unconscious state by an event which would likely have caused such an 

effect in an average person as well. This is most clearly the case in cases of socalled psychologcal-blow 

automatism. According to the dominant model of the defence of automatism, automatism may be used 

as a defence if the cause of the accused's state of unconsciousness was external. A psychological blow. 

the argument goes, is like a blow to the head, and so an external cause of loss of conscious control. 

However, an event counts as a psychological blow for the purposes of the defence of automatism only 

if an average, normal person when faced with the event which caused the defendant to dissociate may 
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have been so affected as  If an average person wouId not have been so affected, we say that the 

cauw of the unconscious state was internal, either rage, for example, or mental illness. Thus the 

internai/external distinction is set, in part, in terms of the degree of fortitude we expect of one another. 

It follows that the distinction between voluntary and involuntary actions upon which the defence of 

automatism depends is drawn, at  least in part, in terms of the standards of behaviour to which we hold 

one another. 

Thus those features of provocation, necessity and duress which render their status as  

involuntariness defences problematic are shared by automatism. Automatism is a good test c a r  for the 

explanatory role of the concept of involuntariness. The desperate actions of the starving mountain climber 

may be said to be in some sense voluntary-but sureIy not the "actions" of the sleepwalker or the epilephc. 

I f  we cannot explain why agents acquitted though the defence of automatism on the basis of the fact that 

t h e ~ r  actions were ~nvoluntary, then involuntariness has no explanatory role in the theory of criminal 

excuses. Thus we have two options. We may drop the vocabulary of involuntariness from the criminal 

law altogether. Alternatively, we may develop an account of involuntariness that (1) does not equate 

voluntariness with the satisfaction of actw rew, (2) makes sense of the requirement of an  objective 

standard in voluntariness defences, and (3)  does so in a manner which allows the autonomy thesis to 

true and thus the voluntariness requirement to be non-tautological. This study is, in part, an attempt to 

d e v e l ~ p  such an account. 

The issues and problems 

To the end of sorting out these conceptual issues and problems raised by the voluntariness requirement 

and the content and function of the  concept of involuntariness in the criminal law I trace in some detail 

the development over thc last hundred years of the defence of automatism. To the end of sorting out the 

6See R. v .  &bey (1977) 37 C.C.C. (2d) 461. This case will be discussed in detail in chapter seven. 
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development of the defence of automatism I trace the shifts undergone in the relationship among 

evidence, explanation, action and responsibility in the insanity defence from 1724 to 1843 and the shifts 

in the function of the objective standard in the defence of provocation from 1832 to the present. 

Along the way I consider several issues in the philosophy of action, responsibility, and 

punishment. I will close this chapter by listing the most significant of these. 

[l] Causation, explamtion and evaluation. Whether and in what way causal connections between events 

explain is a persistent philosophical problem.' The link is strong in automatism: those actions (or bodily 

movements) are involuntary which can be explained in terms of causes external to the agent. The choice 

of which of the several causes sine qua nun of an event is underdetermined in this context as  elsewhere. 

However, as I outlined above, the internal/external boundary is in part drawn by the standards ot 

behaviour to which we hold one another. Thus the standards by which operating causes are picked from 

the list of causes sine qua non are evaluative as well as  explanatory. 

[21 Facts and responsibility ascriptions. The availability of new sorts of facts about human action often 

change the standards by which we judge one another. Tied u p  with such a shift, as 1 will outline in my 

survcv ot changes in thc English insanity detencc from 1724 to 1843. are shifts in the sort of evidence 

relevant to the explanation of human behaviour and the structure such explanations take. 

131 Discmering and constructing mental content. in some offences, mens ren is said to be constructed. Until 

recently.' if  in the course of committing a criminal offence someone in my party accidentally caused 

someone's death, 1 would be charged with murder, despite that fact that I subwtively lack the m a  rea 

requisite for murder. In standard cases, m m s  rm is thought to be a matter of discovery. Evidence is 

marshalled for the c l a ~ m  that the accused intended to cause the harm she did; indeed finders of fact may 

-- - -- 

'See, for example, N.R. Hansen, "Causal Chains," Mind 64 (19551, pp.289-311; Michael Scriven, 
"Causation as Explanation," NoQs 9 (19751, pp. 3-16; Jaegwon Kim, "Causes as Explanations: A Critique," 
Theow and Decision 13 (19811, pp. 293-309. 

*R. U. Marfineau ( 1990) 58 C.C.C. (3d) 353. 
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be guided by the presumption that a person intends the natural consequences of her actions. But thc 

object of the inquiry is to determine the state o i  the defendant's mind a t  the time of the commission oi 

the offence. 

However, the normative side to the in ternal/external distinction suggests that even the distinction 

between things we d o  and things that happen to us is in some sense constructed. Whether I acted or was 

caused to act is a question answered, at  least in part, in terms quite independent of any facts of the 

cuntent ot my m~nd which arc c:ther actually or In principle available to the finder of fact. It follows that 

the distinction between the discovery and construction of mental content is not as sharp as it appears. 

[41 Responsibility and punishment. The received view, i t  seems, is that the theory of responsibility 15 

autonomous of the theory of punishment. We may decide whether you were responsible for the offence 

with which you are charged without having to sort out to what end we would punish you if you were 

found guilty. However, as 1 will argue, the very structure of the defence of automatism and the linked 

defences oi insanity and provocation contam within themselves the tension between the two sometimes 

compatible, sometimes contradictory ends which have govern& the criminal law: punish the guilty and 

protect the innocent. 



Chapter five: 

The pre-history of automatism 

As a general defence raised by a defendant who daims to have failed to enjoy conscious control over the 

movements of her body. automatism first appeared in the 19505. Two important legal developments 

preceded its emergence. The first was the appearance of sleepwalking cases in the late nineteenth century. 

The second was the development of a standard of negligence in a series of cases in the early twentieth 

century in which drivers had fallen unconscious at the wheel. I will consider these in turn. 

Early deepwalking cases 

Somnambulism is the paradigmatic form of automatism. Sleepwalkers engage in apparently purposive 

behawour whilc faihng to e n p y  the sort of control over their actions which is a necessary condition ot 

criminal responsibility. 

European statutes providing sleepwalkers an excuse for their actions date back to the 14th 

century.' Sir George Mackenzie, a king's advocate in Scotland, included the defence in his b w s  and 

Customs of Scotland in Matters Criminal (1678). likening sleepers to infants: "Such as commit any crime 

whilst they sleep, are compared to Infants .. and  therefore they a r e  not punisht, except they be known to 

have Enmity against the person killed.'" Toward the end of the nineteenth century, Justice Cave ot the 

Court of Queen's Bench asked 

'Nigel Walker, Crime and Insanity in Enaland v.1 (Edinburgh: Edinburgh University Press, 19681, p. 
166. 

q h e  Laws and Customs of Scotland in matters Criminal, p.t. 1, tit. L, V1. Text (p. 167) and citation 
(p. 181) from Walker. Mackenzie's stipulation that those known to have Enmity against the person killed 
not have the defence of somnambulism open to them echoes Aristotle's view that regret must accompany 
involuntary actions if they are to be blameless. See Aristotle, Nicomachean Ethics Bk.111 11 lob 17-23. 1 will 
discuss this view in chapter twelve. 



can anyone doubt that a man who, though he might be perfectly sane, committed what would otherwise 
be a crime in a state of somnambulism, would be entitkd to be acquitted? And why is this? Simply 
because he  would not know what he was doing.' 

In the twentieth century even the strongest critics of a general defence of automatism have allowed that 

sleepwalking is inconsistent with criminal culpability.' Not until the recent case of R. v. Parks (1990P has 

the exculpatory grounds of sleepwalking been gven  careful scrutiny. 

Though they often appeared in the press, early English sleepwalking cases went unrecorded in 

the law reporters. As far as  I can tell, the first reported case in which sleepwalking was offered as  a 

defence was the Scottish case of H.M.  Adv. v. F r m r  in 1878.6 According to Nigel Walker, the passage 

from Mackenzie quoted above had been forgotten by the time of ~ r p s e r . ~  The court's source of inspiration 

was likely psychology and psychiatry rather than I:urisprudence. Somnambulism was something of a 

preoccupation of nineteenth-century psychiatry. The influence on the judges who tried Fraser may well 

have been quite direct. In a series of widely read texts written from 1834-1842, the Scottish doctor John 

Cowles Prichard had g v e n  much attention to somnambulism.8 

Somnambulism cases, as  well, had received more attention from doctors than lawyers. In the 

second edition of their Manual of Psychological Medicine, Bucknell and Tuke recorded the 1859 case ot 

Esther Criggs in some detail. While asleep, Griggs had thrown her child out of the window, dreaming 

'The Queen o. Tolson (1889) 23 Q.B.D. 169, at  187. 

'For example, In R. v. Kasperek (1951 101 C.C.C. 375, at 384 Bowlby J.A. rejects a general defence of 
automatism altogether but excepts somnambulism or other conditions where the accused's mind is a "total 
blank." I will discuss this case in chapter six. 

'(1990) 56 C.C.C. (3d) 449. 1 will discuss this case in Chapter eight. 

6(18788 4 Couper 70. 

'Walker, p. 169. 

somnambulism in nineteenth-century British medicine see lan Hacking, "Double Consciousness 
In Britain, 1815-1875," Dissociation (1991 4:3, pp. 137-139. 



that the house was on fire and hoping to save him. The grand jury refused to find a true bill against her, 

and the case did not go to trial. Henry Maudsley commented on this case in his Responsibility in Mental 

Disease (1874). as wcII as the case o i  Bernard Schadmaizig, who had killed his wife upon waking to stc 

a frightful phantom at his bed. Maudsley wrote that 

1 doubt not that in this condition of brief transitory delirium the mental state is very much like that which 
sometimes occurs in epileptics immediately after a At,  when on reviving to conxiousness they break out 
in delirium; only i t  is of much shorted duration ... However it may be caused, it ought certaidy to exempt 
from responsibility any one who is so unfortunate as to commit violence when thus deprived of the 
conxiousness of the nature of what he is doing? 

The connection Maudsley drew between somnambulism and epilepsy is reflected in both the fact that the 

earliest reported cases of what we would now call automatism in Anglo-American law were cases of 

somnambulism and epilepsy, and the fact that deep-walking and epilepsy long served as paradigm 

examples of aut~rnatisrn. '~ 

But whatever the sources of influence on judges and editors of law reporters who began to 

recognize x>mnambulism and epilepsy as  foundations for defences to criminal wrongdoing, the story of 

the development or thC deience and the legal conceptualization of apparently purposive but unconscious 

'Henry Maudsley, Res~ns ib i l ih ,  in Mental Disease (London: Henry S. King & Co., 18741, p. 253. 

'''In what is, as far as I know, the earliest use in print of the word automatism to describe a condition 
under which an agent acts with apparent purposiveness but without conscious control over the 
movements of her or his body, automatism was closely connected with both epilepsy and somnambulism. 
On Jan. 31, 1888, Dr. Jean-Martin Charcot, who was then director of the SalpGtri&e Hospital in Paris, 
presented a case of what he called automatisme arnbulatoire. His patient, Men., had gone on several fugues- 
-spontaneous wanderings lasting (in this case) from two to eight days, with respect to which the patient 
was amnesiac. Charcot considered somnambulism, but diagnosed epilepsy. In a later lecture, Charcot 
discussed cases of automatisme arnbulatoire that had been caused by blows to the head. Some of Charcot's 
colleagues presented cases of les fuguers who, like Men., had not suffered physical injury but who, in their 
opinion, suffered from hysteria rather than epilepsy. On this account, the caux  of automatisme arnbulatuire 
was trauma, psychical if not physical. (See Christopher G. Goetz. Charcot the Clinician (New York: Raven, 
1988), pp. 26-55, and Ian Hacking, "Lw Alienb Voyageurs: How Fugue became a Medical Entity, Historv 
of Psvchia trv, forthcoming.) 

Thus in the late 1880s in France, ambulatory automatism named a condition in which an agent 
acted with apparent purposiveness but without conshous control over the movements of her or his b&iy. 
There were four recognized forms o r  causes: somnambulism, epilepsy, physical trauma and psychological 
trauma. The parallel with the Anglo-Canadian defence of automatism is striking, as we shall see. 
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action bcgns  with the appearance of reported cases. I will consider some early epilepsy cases in chapter 

slx. In the remainder or this section I will recount Fraser, the first reported Anglo-American sleep-walking 

case, and Fain, an  American cas? heard a year after Fraser. 

Dreaming that a wild beast was attacking him, Simon Fraser seized his son from his bed and 

threw him against the floor or  wall several times, fracturing his skull and killing him. Members of his 

family testified that he had walked in his sleep before, and had on at least one occasion k e n  violent in 

t h ~ s  condition. The doctors called to testify agreed that Fraser had likeiy been sleepwalking. They did 

not agree, however, about whether his condition amounted to insanity. In his directions to the jury, the 

judge suggested that "you should return a verdict such as this-that the Jury find the [defendantl killed 

the child, but that he  was in a state in which he was unconscious of the act which he was committing by 

reason of the condition of somnambulism, and that he was not responsible" (p. 75); and so they did. 

Fraser was acquitted on the condition that no one but he spend the night in the room in which he slept, 

an  arrangement his father agreed to see maintained. 

The tirst reported American case, Fain zv. Cornrnonweulth, was the next year." Fain is not as clear 

a case of somnambulism as  was Fraser. Mr. Fain was asleep in the lobby of a hotel. Upon his friend'.; 

request, a porter attempted to wake Fain up, upon which he pulled out a gun and shot the porter to 

death. He presnted  ev~dence  that he had been carrying the gun because someone had threatened his litc 

earlier that day. He also p r e n t e d  evidence that he had a history of sleepwalking, and had accordingly 

arranged for someone to keep watch over him as  he sleep, lest he cause harm to himself or  another. He 

was nonetheless found guilty of manslaughter at trial, but succeeded on appeal to have a new trial 

ordered. The higher court construed the defence of somnambulism as giving rise to a kind of defence of 

non-culpable error: if Mr. Fain had believed his life to be in danger because he was in a state of sleep, hc 

"(1879) 37 A.R. 213. 



could be excused for acting upon those beliefs if, had they been true, his actions would have been 

justified. But the court concluded that 

[i]f the prisoner is  and has been afflicted in the manner claimed and know, as he no doubt did, his 
propensity to d o  acts of violence when aroused from sleep, he was guilty of a grave breach of social duty 
in going to sleep in the public room of a hotel with a deadly weapon on  his person, and merits for that 
reckless disregard of the safety of others some degree of punishment, but we know of no law under which 
he can be  punished. (p. 219) 

Provisions of the sort the court sought here were found in the early Continental and Scottish sleep- 

walking laws." In present criminal law, however, they were developed in the context of a v r ics  of 

driving offence cases in the first part of this century. 

Early driving cases and the standard of negligenceA3 

On 25 September 1921 Mr. Haley suddenly fell ill while driving his car, becoming unconscious. His car. 

thus out of control, ran u p  upon a sidewalk and struck a young boy, killing him almost immediate]!. In 

his judgement, Middleton, J. argued that 

the true question that presents itself for solution is this. The defendant operating an automobile upon a 
highway unquestionably is charged with a duty to operate it with d u e  care. Does the sudden illness 
which overtook him excuse him for the failure to discharge that duty  or is his duty so absolute as to 
render him liable e v e n  though his failure arises from something which he had no reason to anticipa tc and 
was powerless to prevent?14 

-- - -  

'%'alker, pp. 166ff. The Court which 
they made a s  a condition of his acquittal 

tried Frasm may well have had such a standard in mind when 
Fraser's agreement to see that he would sleep alone. 

"While these driving cases are all civil, they are referred to frequently in the early criminal cases 
discussed in the next chapter. This speafic connection-between the standard of negligence in early civil 
automatism cases and the standard of negligence in early criminal automatism cases-raises a more general 
issue, namely the relationship between civil and criminal standards of negligence. This will have to wait 
for a later study. For the time being, I want only to point out that the connection between these av i l  cases 
in the first half of the century and the criminal cases of the early second half was made by the courts 
them1 ves. 

"Shttnly v. Haley (1923) D.L.R. 156, at 158. 
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The court favoured the first view. There was, Middleton reasoned, ample authority to consider sudden 

illncss, and so the event in question, as  an act of God, and so outside of Haley's responsibility. Haley also 

satisfied the condition-first articulated in Slatterly v. Holey, as  far as I know-that an agent is not liable for 

non-negligent and involuntarily caused harm only if the proceedings in which the accuwd was involved 

were l a w f ~ l . ' ~  

Mr. Haley's defence consisted in his showing that (1) he became unconscious at the wheel; (2)  he 

did not cause himself to become unconscious (as he would have, e.g., by drinking heavily) and (3) his 

~ncapacity to discharge h ~ s  duty to drive with due care arose from something "which he had no reason 

to anticipate and was powerless to prevent-" The first of these conditions is subjective, as  i t  is satisfied 

by a fact about the accused's capacity to conform to the requirements of the law at the materia1 time. The 

second and third conditions are  objective, as their satisfaction is independent of this fact. The third 

condition is a standard of negIigence, as i t  stipulates a standard of care which a defendant must exercise 

with respect to her or his legal duties (in this case, to drive with due care).lb Thus, it is no defence to 

'?he court also imposed the requirement that the action have been "beneficial." Middleton quotes 
with approval Bramwell B.'s argument in Nichols v. Marsland (2875) L.R. 10 Ex. 255, at 260, that "I am by 
no means sure that, if a man kept a tiger, and lightning broke the chain, and he got loose and did 
mischief, that the man who kept him would not be liable." This seems to me to be a point in tort law, 
not easiIy transferable to the criminal context. In any case, while it has been held at times that 
involuntariness is a criminal defence only to wrongdoings causing in the course of otherwise lawful duty, 
no court, as far as  1 know, has required that the defendant's actions have been beneficial as well as lawful. 

' T h e  second condition-that the unconxiousness was not self-caused-might be assimilated to the 
third, insofar as, e.g., i t  is negligent to drink and drive. But I would like to maintain the distinction 
between (1 deliberately causing oneself to be in a given state and (2) negligently though not deliberatelv 
allowing oneself to bc in a given state. 



losing contrnl of a vehicle that one became overcome with fatigue," and it is a defence to losing control 

of a vehicle while suffering from an epileptic fit only if it was the first time the driver had one.:" 

These cases involved drivers failing to exert any control over their vehicles. A clearer c a x  of 

automatism-i-e., of a person acting unconsciously but with apparent purposiveness-was H.M. Adzy. 2.  

Ritchie (19261." In a state of "temporary mental dissociation due  to toxic exhaustive factors," Ritchie had 

run a man down and killed him. The Crown argued that the admitted state of shock in which Ritchie was 

found after the accident was a result of having run the man down. Ritchie argued that he was 

unconscious throughout the event. A doctor called for the defence testified that "dissociation" 

was a term applied to a rvell-known morbid condition, of longer or shorter duration, in which the patient 
might continue to carry on the operations in which he was engaged without being conscious, or with only 
a partial consciousness of what he was doing; and that, on rccovery he might either have no recotkction, 
or only a vague or obscure recollection of his actions [as had Ritchie]. This condition apparently could 
be induced by a variety of causes, one of them, undoubtedly, being the absorption of poison into the 
blood. (p. 18) 

Lord Murray, speaking for the Court of Justiciary, considered that in this "somewhat novel" 

defence of an abnormal state of mind falling short of insanity the question which must be asked is the 

following. 

WJhere the defence is that a person, who would ordinarily be quite justified in driving a car, becomes-- 
owing to a cause which he was not bound to foresee, and which was outwith his control-either gradually 
or suddenly not the master of his own action, a question as  to his responsibility or irresponsibility for the 
consequences of his action arises, and may form the ground of a good s p a 1  defence. The question, 
accordingly, which you have to determine is whether, at the time of the accident, the accused was or was 
not master of his own action. (p. 49p 

"The defendant in Kay v. Butterworth was held liable for the h a m  he caused when, upon falling asleep 
at the wheel, h e  drovc into a column of soldiers, because, a s  Humphreys J. argued, "[ilf a driver allows 
h~rnself  to be overtaken by sleep while driving he is guilty, at least, of  the offence of driving without due 
care and attention ... becausc it is his business to keep awake" Kay v.  Bu!temorth (1945) 110 1.P. 75, at 75. 

'8Gootson v. The King (1948) 4 D.L.R. 33. Epilepsy will be discussed in Chapter six. 

19(1926) J.C. 45. 

*me jury found that Ritchie had not been master of his actions, and acquitted him accordingly. 
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There are  thus three conditions placed o n  the defendant raising such a defence. First, she must have been 

engaged in lawful behaviour. Second, she  must either gradualIy o r  suddenly become not the master of 

her action. FinaIly, the condition under which the defendant laboured must  come about "owing to a cause 

which [the defendant) was not bound to foresee, and which was outwith his control." If we suppose that 

the requirement that the condition under which the defendant laboured must have been "outwith his 

control" to exclude d f - induced  states of automatism, then Lord Murra)/s conditions map o n  to Justice 

IMidd teton's in Slatferly u. Haley. 

But in the final sentence in the passage quoted above, Lord Murray suggests that all the questions 

which the jury must ask may tx reduced to the second question he lists: was the accused master of her 

or his own  actions? I would suggest that this proposed reduction was neither simply motivated by 

convenience nor caused by carelessness, but rather reflects an  ambiguity endemic to the defence ot 

automatism." Two versions of the defence appear from Lord Murray's instruction. The first requires 

that a defendant prove first, that her actions (or bodily movements) were invoIuntat-y and second, that 

she satisfied certaln o b ~ ~ t t v e  standards. According to the second version of  the defence, we cannot 

separate these two claims this way. To claim that the accused's actions were involuntary (that she was 

not master o f  her own action) is to claim, in part, that she satisfied certain objective standards. As rue will 

see, these two models of the defence remain in tension throughout its development in the latter part of 

this century. 

21 Ritchie pre-dates the emergence of a general defence of automatism by over thirty years. I will, 
howcver, for the sakc of brevity, refer to the defence raised in Ritchie as a defence of automatism, rather 
than "the defence of failing to have enioyed conscious control over the movements of your body while 
dnv ing  a car." 



Chapter six: 

The emergence of the general defence 

The first time that "automatism" was used by an appellate court1 to name a state in which an agent fails 

to enjoy conscious control over the movements of her body, was, as far as I can tell, in the English c a r  

of R. v, Harrison-Owen in 1951.' The earliest use of "automatism" to name a defence raised by a defendant 

in such a state was four years later, in another English case, R. v. Chorlsun, in 1955.' 

The first appearance in Canadian law of a generalized form of the defence already admitted in 

cases of somnambulism, sudden illness and exhaustive poisoning at the wheel and epilepsy was in R. 7 .  

Minor,' heard by the Saskatchewan Court of Appeal just under two months after the Chester Assizes 

heard Charlson. Martin C.J.C., who wrote for the Saskatchewan Court of Appeal in Minor referred to 

C h u r h n .  But even considering the intluence of the English Courts, Martin's judgement in Minor was 

remarkable, as only four years earlier the Canadian case of R. v.  ~asperek? amounted to an out and out  

rejection of such a defence. 

In this chapter, I examine K q e r e k  and Minor, in an attempt to understand the sudden appearance 

of automatism in Canadian criminal law. Then I consider C h r l s o n  and three other English cases, R. 7 

K n p  (19561.' Bmtty v. A.-G. for Northern lrdand (1961),' and R. v .  Quick, R. v.  Pudriison (19731.' These 

'Nearly all the cases with which i deal are reports of appeals. "Automatism" may have been used in 
trials for years. 

'(1951) 2 All E.R. 726. 

1955) 1 12 C.C.C. 29. 

'(1951) 101 C.C.C. 375. 

6(1956) 3 All E.R. 249. 
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English cases represent four different models of the general defence of autornati~rn.~ The prern t  

Canadian and English laws of automatism emerged out of the background of these four cases. 

Minor and Kasperek 

Upon his doctof s advice, Mr. Kasperek sold his automotive business in 1945. A year later he bought a 

farm, the titIe of which was shared with his wife. Since their marriage in 2931, Mr. and Mrs. Kaspcrek's 

relationship had been troubled, a t  times reaching the stage of violent quarrels. On May 13, 1950, such a 

quarrel ended with Mr. Kasperek tying his wife's feet together and her hands behind her back, assisted 

by h ~ s  son and nephew. She was left bound for about an hour. A doctor was finally called. Mrs. 

Kaspcrek never returned to the farm. She filed for divorce, seeking alimony and claiming ownership ot 

half of the farm. 

At about nine in the morning on June Bth, Kasperek called upon his wife who was staying at a 

friend's. She greeted him at the back door. He told her that he had something for her, and went back 

to the car. He returned with a rifle, and began beating her with it, eventually breaking into the bedroom 

into which she had escaped. She managed to prevent him from shooting her. The police were called tthc 

report does not say by whom). When they arrived Kasperek ignored their orders to stop, and mumbled 

"I  kill her." He was arrested and  charged with attempted murder. 

Mr. Kasperek's defence was that he had suffered an attack of amnesia in the form of a "temporarc 

blackout." Kasperek testified that he  had n o  memory of the period between 8:15 AM and his arrivaI at the 

police station. A psychiatrist called by defence testified that, in his opinion, Kasperek was suffering from 

'(1963) A.C. 396. Bratty was heard in 1961 but reported two years later. 

"( 1973) 3 All E.R. 347. 

See Table Two, pp. 209-210, for a summary of the tests contained in these models, as well as other 
tests considered and developed b l o w .  



depression and had experienced amnesia during the assault. The Crown called two psychiatrists to testify. 

The tirst argued that white Kasperek may have been suffering from amnesia, it was "quite possible" that 

he could have nonetheless formed criminal intent at the time. The second psychiatrist rejected the claim 

of amnesia altogether. 

A jury found Kasperek guilty of wilfully shooting with intent to cause gnevous bodily harm. His 

appeal, which failed, was on  matters of procedure which d o  not concern us here. At the end of his 

opinion, Bowlby J.A., writing for the court, commented generally on the defence put forward in this case. 

In our jurisprudence ~t is presumed that a prisoner intended to commit an act and intended the natural 
consequences of his acts. To that presumption there are two recognized defences (1) insanity and (2) 
drunkenness ... In the case at bar the appellant attempted to set u p  what is termed "amnesia" o r  "temporary 
blackout" and at the same time he, through h s  counsel, unqualifiedly maintained throughout that he wds 
not at  any time insane. Such a position is, in my opinion, untenable. (pp. 33-41 

He continued, 

In the case at bar the appellant attempted to raise a defence new in our law. In my opinion, there is no 
such defence and such a defence should not be recognized by our Courts. The only conceivable defence 
to the presumption mentioned other than msanity or drunkenness, might be at the time of the commission 
of the defence fsrcJ the prisoner was walking in his sleep o r  otherwise acting with his mind a total blank. 
It is difficult to imagine how such a defence could be proved. (pp. 384) 

Four years later, Mr. Minor got into a fight in obscure circumstances at a wedding reception to 

which he had gone to deliver a present. Later that evening he killed a pedestrian while driving at around 

sixty miles an hour on the streets of Regma. His defence was that he was in a state of unconsciousness 

short of insanity, caused by a blow he had received to his head during the fight earlier that evening. With 

Kasprrek as authority, the trial Judge refused to put a defence of "temporary blackout" to the jury, and 

submitted only insanity. The jury rejected t h s  defence and found Minor guilty of manslaughter. 

On appeal, Martin C.J.S. argued that the trial judge had been mistaken in restricting Minor's 

defence to insanity and, in explicit rejection of Bowlby's opinion in Kasperek, argued that "[tlhere is ample 

authority to the effect that when a person is unconscious from any cause and is in a condition when he 
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cannot form an  intent, in other words when he does not know what he is doing, he has a good defence 

to a criminal act performed by him when in that c~nd i t ion . " '~  A new trial was ordered. 

The authorities to which Martin referred included Slatterly o. Haley. discussxi above, another case 

which, on appeal. became a n  insanity defence-and so of little help in this argument1'-, and  Gootsun 2. 

The King (1948).'~ joyes fainted at the wheel and  his car thereupon pinned Gootson to a store front. 

Cootson's appeal from the dismissal of his action for damages was rejected by the Supreme Court, who 

found that Joyes was not negligent, by the standard developed in Slntterly v. Hdey and ~itchie." Thus 

there were, pace Bowlby's opinion in Kasperek, grounds  other than drunkenness and insanity whereby a 

defendant could rebut the presumption that W h e  had intended to act and  intended the natural 

consequences of her or  his action. 

But Martrn's oprnlon goes too far. I t  overextends the authorities to claim that "when a person IS 

unconscious from any cause and is in a condition when he cannot form an intent, in other words when 

he does not know what he is doing, he has a good defence to a criminal act performed by him when in 

that condition" (emphasis added). First of all, as  the cases he cites in his favour specify, the accused must 

be neither careless nor negligent with respect to the circumstances which caused her o r  his condition. 

Martin was surely aware of this; perhaps, as [ suggested we might construe Lord Murray's instruction 

in Ritchie,14 Martin intended to include these objective conditions in the concept of unconsciousness, as  

he here calls it. Secondly, while in this case neither drunkenness nor insanity (the two conditions which 

'UR. v. Minor (19551 212 C.C.C. 29, at 33. 

.Buckley ci T.T.C. 2. Smith Transport Ltd. (1946) 4 D.L.R. 721. 

''(1948) 4 D.L.R. 33. Gootson v. The King is a civil case. Joyes was a "servant of the Crown" who was 
acting within the x o p e  of his duties a t  the time of the accident. 

'%e above. pp. 76-80. 

"See above, pp. 79-80. 



Bowlby acknowledged could ground a defence of unconsciousness) could explain rMinof s actions, had 

either one or the other done so, ~t would have trumptd the defence of automatism. Again, ,Martin was 

surely aware oi this, and likely stated his view with such brevity for convenience. In any case, the years 

that followed Minor would see a considerable narrowing of the defence of automatism in consequence of 

an expansion of the scope of the defence of insanity. 

The distance between Bowlby's and Martin's views likely did not come down merely to different 

readings of the authorities. Kasperek's defence, that he had "blacked out" perhaps because of depression, 

is a kind of defence long (and since) regarded with great suspicion by the courts. A few years beforc 

Kuspertik one Mr. Flett was charged with robbery. H e  claimed that, while he was neither drunk nor insane, 

he was suffering from a mental condition-"ineffective exhaustive psychosism-which prevented him from 

forming the necessary intent. His defence was rejected by a jury, and by the British Columbia Court oi 

Appeal, not on a point of law, but because, according to Sloan I.A., writing for the court, his actions 

revealed design and purpose." Appearmg to exhibit design and purpose had not, in itself, counted 

against the somnambulist,'" so this in itself was insufficient grounds on which to reject Rett's defence. 

1 suspect that the source of Sloan's misgivings was the longstanding view that, in the words of Stable J .  

in the Queensland case of Cooper v. McKenrta, ex parte Cwper, "lilt is common knowledge that 'blackout", 

to use one of the titles, is one of the first refuges of a guilty conscience, and a popular excuse.":' Bv 

"R.  tt. FIett (1943) 2 D.L.R. 56. 

'5ee above, pp. 62-65. 

''(1960) Qd.R. 406, at 419. Ttus hostility to psychologicallyiaused or based automatism has been 
supported in part, perhaps, by its superficial similarity to the defence of "irresistible impulse," occasionally 
annexed to M'Naughton-like insanity statues. Irresistible impulse defences have been met with great 
suspicion. Darlin J. opined in R. v. Thomas (1911) 7 Cr.App.R. 36, at 37, that "~i~mpuis ive  insanity is the 
last refuge of a hopeless defence." Avery L.C.J. spoke for many judges and lawyers before and after him, 
I think, when he  expressed the view, in R. v. Kqsch (1925) 19 Cr.App.R. 50, at 52-3, that the "fantastic 
theory" of uncontrollable impulse "if i t  were to become pan of our criminal law, would be merely 
subversive. It is not yet part of the criminal law, and i t  is to be hoped that the time is far distance when 
it will k made so." While irresistible impulse defenses and structurally different from psychologically 



contrast, Minor's defence was that he was caused to fall into unconxiousness as a result of a physical 

blow, a defence which has enjoyed consistent succ~s s . ' ~  

At the root of this difference is a straightforward problem of evidence: claims to having had a 

blow to the head were easy enough to corroborate, and the effects of concussion welldocumented. This 

is not so for psychologically caused "blackouts"; or perhaps was not so: as we will see, in the later part 

of this century psychiatrists k a m e  increasingly willing to support a defence of automatism caused by 

psychological blows." [n part the trouble is merely with any non-corroborated evidence. [n Beaumont 

tl.  Ruddy (19321, Masten I -A-,  writing for the Ontario Court of Appeal, argued that 

[a Js an  excuse for driving which results in an accident ... evidence of sudden illness or seizure of the driver 
ought to be received by a trial Judge with extreme reserve if such evidence is given by the driver alone, 
and described subjective conditions unaccompanied by objective symptoms which can be obsemed by 
o t hers2' 

Blackouts caused by depression, for example, are something of a limit condition of this circumstance. 

where independent evidence of the sort required here may in principle be unavailable. 

c a u d  automatism defense- in  the former the claim is that the agent could not but act a certain way, 
while in the latter i t  is that the agent was not, properly speaking acting-they share a certain evidential 
opacity. It is an old problem to ask "how can one tell the difference between an irresistible impulse and 
a n  i m p u k  merely not resisted?" 

'%e the earlier US. case of United States v. Olvera (1953) 8 C.M.R. 4 19 (confirmed in United States u. 
Olvera (19%) 15 C.M.R. 134.) C q r ,  mentioned above, was a successful defence of physical-blow 
automatism Minor was followed by several Canadian cases that recognized physical-blow au torna tism 
is law and in fact: Bletn v. The Queen (1965) 1 C.C.C. 1, R. v. Hartridge (1%7) 1 C.C.C. 346 (obiter, at p. 370). 
R. v. Baker (1970) 1 C.C.C. 203, R. v. Clarke (1973) 16 C.C.C. (26) 310, and R. v. Bartlett (1983) 33 C.R. (3d) 
247. No doubt there are several other cases. 

'YSo-called psychologcal-blow automatism will be treated in detail in chapter %ven. 

"(1932) 3 D.L.R. 75, at 77. 
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Charlson and Kemp 

So by 1955 at least one  Canadian provincial court recognized a general defence of automatism." By this 

point, conditions subsumed under the defence included somnambulism, sudden ilInesws like undiagnosed 

heart disease and carbon monoxide poisoning in the case of drivers, physical blows, and epilepsy (which 

will be discussed below). have found only o n e  plea of psychologicallycaused automatism prior to 1955. 

Flcti, which, as  we  have seen, failed on point of fact rather than law. Following 1955 the criteria which 

governed the defence of automatism were forced to become much more precise because British and 

Canadian courts were faced with the plea raised by persons suffering from various conditions which 

sccmcd to border on insanity. Accommodating these cascs, in fact, occasioned a new focus on  the defence 

ot insanity. Until the= carly automatism cascs, the most important issues in insanity cases since the 

adoption of the M8Naughton rules In the U.K. and their near-equivalent in Canada were (1)  whether the 

defendant s u f f e r d  from a disease of the mind, and  (2) whether a defendant who admittedly suffered from 

a disease of the mind did  so to such a degree as  to either faiI to understand (the ~M'Naughton rules) or 

appreciate (the Canadian Criminal Code) the nature and consequences of their actions, or  to understand 

that they were wrong." With the cases we are  about to investigate, however, the concept of "disease of 

the mind" itself fell under careful scrutiny. 

Mr. Charison invitcd his son to look out a window at a rat in the river below, whereupon h e  

struck him on the head with a mallet and threw him out of the window, causing him grievous bodily 

harmsY He  was charged with causing grievous bodily harm with intent to murder, and two lesser 

included offences, causing grievous bodily harm with intent only to cause grievous bodily harm, and 

 hat is, the Saskatchewan Court of Appeal, which heard Minor. 

"'wrong" here has been interpreted as either 'legally wrong" or  "morally wrong." Current Canadian 
law favours the latter. See R. v. Chaulk (1992) 62 C.C.C. (3d) 193, at 223-233. 

aR. v. CharIson (1955) 1 All E.R. 859. 



76 

unlawfully and maIiciously causing grievous bodily harm, without any specific intent. He did not raisc 

insanity, but contended that his actions had not bcen under his conscious control, a defence to all thew 

charges. Evidence was presented that Charlson may have suffered from a cerebral turnour. 

The jury acquitted him. 

In a similarly apparently unmotivated act, Mr. Kemp, an  elderly man "of excellent character" 

struck his wife with a hammer causing her grievous bodily ham, and was accordingly charged with so 

causing." Kemp suffered from arteriorlerosis. At his trial, two doctors argued that this condition 

caused in the accused a temporary loss of conxiousness, but that he was not thereby suffering from a 

disase of the mind. A third doctor argued that Kemp's physical condition had led to a state oi 

depression short of insanity, and it was his depression that caused his loss of consciousness. Defence 

argued that in either case Kemp was not insane but nonetheless not responsible for his actions, and so 

deserving of acquittal. The Court ruled as a point of law that Kemp's condition fell under the rubric of 

"disease of the mind" in the  sense required by the M'Naughton rules, i t  being immaterial whether the 

"defect of reason" under which an accused suffers is physical or mental in origin. Devlin, J. directed the 

jury to return a verdict of guilty but insane (as the law w a s  then), and they did so accordingly. 

It is clear that the outcome of these cases cannot be explained by the differences in the condi tionr; 

from which Charlson and Kemp suffered. Indeed, if anything, a cerebral tumour seems closer to a disease 

o f  the mind than does arteriosclerosis. The difference is to be explained, rather, in the difference in the 

way Barry J (the trial judge in Charlson) and Devlin understood the structure of the defence of 

automatism. 

Charlson's defence rested on three sorts of evidence. 1 have already mentioned the first: evidence 

about the state of Charlson's health. Charlson suffered from terrible headaches, and had difficulty 

controlling his legs when he tried to run. His family had a history of ill-health. The prison doctor had 

"R. v. Kemp (1956) 3 All E.R. 249. 



found "sign of organic disorder of the nervous system which clearly indicated the need for further 

investigation" (p. 863). The doctor suggested that there was a possibility that Mr. Charlson suffered from 

a cerebral tumour, and that a person suffering from such a condition "is liable to an outburst of impulsive 

violence, quite motiveless, and over which the patient has no control at all" (p. 864). 

The second sort of evidence was that his relationship with his son was very good. 

Again, you will look at the whole picture, you will consider the sort of man that the accused was and all 
the events leading up to the tragic incidents which resulted in those wrious injuries to the boy. A man, 
in a state of nervous tension, may suddenly lose his temper with a child who has been irritating and 
annoying, and d o  some injury to it; but here there is no suggestion that anything this little boy did could 
have annoyed his father. (p. 861 

Further evidence, from his wife, suggests that it would have taken a great deal indeed to cause Mr. 

Charlson to strike his wn. 

There is his wife's evidence, and, reading between the lines from that, it appears that he was almost too 
lenient with his son, and on occasions it was  she who had to do the correcting when the boy had done 
wrong. (p. 862) 

Thus his assault appeared to be without motive. 

Finally, thew was the evidence of Mr. Charlson's recollection of the event. Barry's last words to 

the jury were to remind them that upon k i n g  arrested, Mr. Charlson said "I did not mean to kill him. I 

don't know why I hit him.' cp. 85.1). O n  t h e s e  grounds, they acquitted him ot all charges. 

Two features of this defence are striking, especially in their contrast with K m p ,  as  we will see- 

The first is that the matter of insanity is hardly raised. It seems sufficient that Charlson himself did not 

raise it, a right which in Barry's view falls only to the accused. The doctor's dassification of a cerebral 

tumour as an  organic condition may have been enough to dispel any question about the status of this 

condition, though no th~ng  is made oi this matter in Barry's dirtmion. The second is that the jury acquits 

Charlson on the basis, in part, on the possibility that he suffered from this c o n d i t i ~ n . ~  The evidence that 

''Juries, of course, regularly acquit on the basis of possibilities: an acquittal need only reflect a 
reasonable doubt as to the defendant's guiltiness. But in h r l s o n ,  not only is the question of whether the 
defendant's actions were involuntary a t  issue, but there is no conclusive evidence that he suffered from 



h e  so suffered, d o n g  with the evidence of his relationship with his son were, it appears, used as  grounds 

upon which to infer that Charlson was acting involuntarily (or, more precisely, to raise reasonable doubt 

that he was acting voluntarily, to rebut the presumption of intention). Automatism in this case is not 

construed as consisting in the condition from which Charlson may have k n  saffering, but rather is taken 

to be a state conceptually independent of-though co-incident with-that condition, namely a state in which 

a person is not responsible for her actions. 

Evidence was prc=ntcd in K m p ,  as wcll, that the accused's actions were without motive. Mr. 

Kcmp and Mrs. Kemp got along very well, and thcre had been no provoking incident before the Mr. 

Kcmp's assault. Deviin argued that K m p  differs from Charlson largely o n  the basis that in the former but 

not the latter there was no consensus among the doctors presenting medical evidence as to whether the 

condition from which the accused suffered is a disease of the mind. But Devlin's argument is misleading, 

for two reasons. The first is that, as we have seen, in Chrlson, the medical status of the condition from 

wh~ch the defendant suifered was not centrally at issue. The second is that an important part of Devlin's 

argument is that "Jiscase of the  mind" is a legal, not medical concept. I t  is a question of law for the judge 

to decide whether a given condit~on amounts to a disease of the mind. 

I t  was conceded, for the purposes of the argument in Kernp, that 

the accused was labouring under a defect of reasoning, i t  [was] c o n c e d d  also that he did not know the 
nature and quality of the act he was doing; it [was1 conceded also that there was something wrong with 
his mind; but it [was] submitted that there was no disease of the mind and  that what he  did was simply 
due to the condition of his mind, not amounting to a disease, and that therefore he is not rvithrn the rule 
in M'Naughton's Case. (p. 252) 

The grounds of the defence's argument in this regard was that arteriosclerosis "is a physical disease and 

not a mental disease, that [it] is primarily a physical and not a mental condition" (p. 253). Devlin argues 

that this is beside the point. 

the condition which defence alleged deprived him of the capacity to consciously control his actions. 



It does not matter, for the purpors of the law, whether the defect of reasoning [suffered by the accusedl 
is due to a degeneration of the brain or  to some other form of mental derangement. That may be a matter 
of importance medically. but it is of no importance to the law, which merely has to consider the state ot 
mind in which the accused is, not how he got there. (p. 253) 

As Devlin recognizes, this de-emphasizes (or  perhaps empties) the causal component of the M'Naughton 

rules, which provide that a person may be not responsible for their actions if Whe "was labouring under 

such a defect of reason, /?om disease of the mind, a s  not to know the nature and quality of the act he was 

doing; or. if he did know it. that he did not know he was doing what was wrong."2b 

The prime thing is to determine what is admitted in the present case, namely. whether or not there is a 
defect of reasoning, and in my judgement the words "disease of the mind" are not to be constnied a s  i f  
they were put in or  the purposes of distinguishing between diseases of the mind and diseases of the body, 
diseases which had mental or physical origin, but they were put in primarily for the purpose of Iimiting 
tht- etfttct ot the words 'deitut of reason." 

The limiting function of the concept of "disease of the mind" is to exclude from the protection of thc 

insanity defence cases of "brutish stupidity," whereby a person has never formed a moral sense (and, we 

might suppose. so-called sociopaths). Supposing then. that "mind" is to be construed "in the sense that 

the term is ordinarily used when speaking of the mental faculties of reasoning, memory and 

understanding," Kemp had only insanity available to him. 

The hardening ot the arter~es IS a disease which is shown on the evidence to be capable of affecting the 
mind in such a way as to cause a defect. temporarily or permanently, of its reasoning and understanding. 
and is thus a disease of the mind within the meaning of the [M'Naughton] rule. (p. 354) 

Devlin thus excluded the defence of automatism. 

There are two matters of note in this ruling. First, nothing in this analysis prevents a cerebral 

tumour from being construed as a disease of the mind. The matter does not come down to medical 

opinion. Second, on this ruling, nearly any condition which gives rise to involuntary and/or unconscious 

26M'Noughton's Caw (1843) 10 Q. & Fin. 200, at 210. emphasis added. "From" appears to indicate at 
least a weak causal link; as we will see, contemporary Canadian law adopts just such a weak link. If but 
for the presence of a disease of the mind. a person would not have suffered from a defect of reason tor 
some such condition), they fall under the provisions of the insanity defence. 



50 

action may be callcd a disease of the mind." As we will see, somnambulism is exempted from this 

classification only by rc-introduc~ng thc causal independence of "disease of the mindr' from the 

unconscious state in which the accused finds her or  himself which Devlin collapses here." And epilepsy 

would surely turn out to be a disease of the mind on  this view as weli, though as  we hill see, it becoma 

so classified in Bmtty on  the basis of a different set of criteria, criteria which later go on to narrow the 

scope of insane automatism from this, its broadest construal. 

Before turning to Bmtty, however, 1 wish to highlight one further contrast between Charison and 

Kemp. As I suggested above, in Churlson, the condition from which the accused suffered was taken to be 

evidentially on a par with evidence of the lack of motivation exhibited by the accused's actions. Both 

supported the claim that the accused had acted involuntarily and/or unconxiously. In Kemp these two 

facts serve different ends. Evidence that the act was unmotivated is evidence against the presumption 

of intention. But thc condition from which the accused suffered is taken to constitute the state ot 

automatism in which they found themselves. According to the Charlson line, then, we might ask oi a 

condition x whether it serves as evidence for a defence of automatism, whereas according to the Kemp line 

we should ask rather whether a condition x is a form of automatism. It follows from K m p  that 

automatism and insanity cannot both be offered as defences. a s  it is a point of law whether a condition 

amounts to one or the other. The authority for this view is Bratty, to which I will now turn. 

"Though, presumably, thc condition must be in some mr abnormal, else, for example, fatigue might 
turn out on Dcvlin's account to be a discs= of the mind. 

Parks, discussed in detail in Chapter eight. 



Brat ty  and the proneness to recur test 

Until Bratty in 1961, epilepsy served, like somnambulism, as a kind of intuitive example of automatism 

as distinct from insanity. This may have been rooted in earlier views whereby the two were seen a s  

similar condi ti on^.'^ 

The earliest epilepsy case I have found is an American one, P@e v. Magnus in 1 9 1 5 . ~  Mr. 

Magnus succeeded in having a new trial ordered after his conviction for disorderly conduct was overruled 

by the New York County Court of General Sessions on evidence that he had at the material time been 

suffering from an attack of epilepsy. Mr. Magnus has testified that he had no memory of the incident, 

and Rosalsky J, writing for the Court, argued that epilepsy gave rise to what now reads as a classic 

defence of automatism. 

A person afflicted with that form of disease is capable of committing an act which is apparently under 
his control and suggested o r  prompted by the operation of his mind, but the act may be accompanied by 
an abnormal and unnatural consciousness, in which case it is automatic and beyond the power of 
inhibition?': 

Rosalsky was careful to note that epilepsy in itself does not thereby ground a status excuse." 

It does not follow that, because a person is epileptic, he is incapable of committing a violation of law and 
must be excused from criminal responsibility; it is only when he is unconscious of the act which he is 
committing that it  is not answerable criminally. (p. 1014) 

On such grounds ,Mr. Perry failed to have his conviction on charges of robbery and murder overturned 

in 1919." While evidence was presented that Perry suffered from epilepsy, the Court of Criminal Appeal 

%e above, pp. 63, text and fn. 10. 

=People v. Magnus (19153 155 N.Y.S. 1013. 

"Magnus, at 1014. 

'an the status/specific excuse distinction, see above, pp. 27-28. 

"R. v. Pery (1919) 14 Cr.App.R. 48. 



iound insufficient evidence that he was suffering from a seizure at the material time. The question of 

what sort of defence he might have been allowtd to raise was therefore never fully addressed, and there 

was evidence that epilepsy was only one among several disorders from which Mr. Perry suffered. In any 

case, epilepsy was mentioned obiter in several cases as  a condition which may ground a defence of 

automatism. until this view was overturned a s  a point of law in Bmtty." 

On December 22, 1960, George Bratty went over to his neighbours, the Fitzsimmons, to deliver 

w m e  Chrismas prewnts. Josephine Fitzsimmons, whom Bratty knew well, asked him to give her a ride 

into a local town. Her body was found late that evening. She has been strangled by one of her stockings. 

While her undergarments had been removed, there was no further evidence of sexual assault. Mr. Bratty 

was arrested the next day and charged with murder. He  admitted to and apologized for the killing, but 

maintained that h e  didn't know what had happened, that "something terrible" had come over him. His 

counsel at trial offered three defences, automatism, manslaughter, and insanity, all grounded on the claim 

that Bratty had suffered an epileptic attack. This claim was not questioned, but the trial judge rejected 

the first two defences on points of law, and left only insanity to the jury. They rejected this defence and 

found him guilty of murder. He appealed to the Court of Criminal Appeal of Northern Ireland, who 

upheld the conviction, finding as did the lower court that epilepsy was a disease of the mind, and so 

Bratty had only insanity available to him. He appealed again to the House of Lords, who upheld his 

con v i c t i ~ n . ~  

%ee, for example, Charlson at 862 and Hill v. Baxter (1957) 1 Q.B. 277, at 285. Ln Gwtsun (see p. 78 
above) the defendant was found innocent of driving dangerously after suffering his first seizure "of an 
epileptic nature." What sort of illness from which the defendant suffered was not at issue. Rather, the 
court determined that the seizure he suffered was not C O M ~ C ~ ~  to an illness from which he had suffered 
earlier that year, and thus that his decision to drive was not negligent. 

"~mt ty  has subsequently served as the authority for finding epilepsy to be a disease of the mind in 
a series of Canadian cases. See R. v. O'Brien (1966) 3 C.C.C. 288 and R. v. Gillis (1973) 13 C-C.C. (2d) 362. 
By the time the New Brunswick Supreme Court, Appeal Division heard R. v. Iohnsun (1975) 28 C.C.C. (2d) 
305, this classification of epilepsy was taken for granted to the extent that the court saw no need to cite 
authorities in support of its ruling. [n a recent English case, R. and Sullivan (appellant) (1983) 3 W.L.R. 



In his reasons, Viscount Kilmuir LC. appeared to assume that i t  was obrious that psychomotor 

epilepsy is a disease of the mind within the meaning of the M'Naughton rules--despite the fact that, a s  

far as 1 can tell, this was a novel ciaim. He does not explain why. He could easily have relied on Kemp 

to rule that epilepsy is a disease of the mind, k i n g  a s  it is a condition "capable of affecting the mind in 

such a way as to cause a defect, temporarily or permanently, of its reasoning and understanding." But 

it was Lord Denning who provided the argument. Denning's view was based on a rejection of Charlson, 

on two points. The first was that, following K m p ,  "[tlhe old notion that only the defence can raise a 

deience o i  insanlty 1s now gone" (p. 41 1 ) .  Ln this context, this may appear to have limited importance, 

a s  defence in fact raised insanity. But i t  is the flip-side of the view that is important here: the Court may 

raise the defence of insanity if it rules a s  a point of law that the condition from which the accused suffers 

can only ground a defence of insanity. So argued Lord Denning, in Bratty, again against Barry J's opinion 

in Charlson. 

Upon the other point discussed by Devlin J. [in K m p ] ,  namely what is a "disease of the mind" within the 
.CIrNaughton Rules, t would agree with him that this is a question for the judge. The major mental 
d tscases, wh~ch the doctors call psychoses, such as  schizophrenia, are clearly diseases of the mind. But 
in Charlsan's case, h r r y  I. seems to have assumed that other diseases such as  epilepsy o r  cerebral tumour 
are not diseases of the mind, even when they are such as  to manifest themselves in violence. I do not 
agree with this. It seems to me that any mental disorder which has manifested itself in violence and is 
prone to recur is a disease of the mind. At any rate i t  is the sort of disease for which a person should be 
detained in hospital rather than be p e n  an unquahfied acquittal. (p. 412) 

This is the first statement of what is now called the "proneness to recur" test. There are  two matters to 

note. First oi  all, this test makes the question of whether a defendant's condition amounted to a diseasc 

o t  the  mind a question of law, and so precludes both defences from being put to the finder of fact. 

Secondly, this view leaves "mental disorder" both undefined, and independent of "disease of the mind." 

305, this classification of epilepsy was taken for granted to the extent that the court saw no need to cite 
authorities in support of its mling. In a recent English case, R. and Sullivan (appellant) (1983) 3 W.L.R. 
123, Lord Diplock argued that the classification of epilepsy as a form of insanity was troubling, but 
nonetheless required by law, and cautiously suggested that the matter might be fit for Parliament to 
consider. 
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T h ~ s  view thus re-introduces a space for the krnd of causal analysis Devlin's rule in Kemp excluded. That 

is, there may be causcs of violence which are prone to recur, but are not mental disorders. Such causes 

would not, on this view, be diseases of the mind. Suppose, for example, that someone had an  especially 

thin skull and was thereby highly susceptible to concussions. Supposing that no one would classify a 

concussion as mental disorder, Whe would, on this view, be able to rely on a defence of non-insanc 

automatism." Devlin's ai.t~ologcal view in Kemp might produce thecontrary result, as it may be argued 

that a concussion is a condition "capable of affecting the mind in such a way as to cause a defect. 

temporarily or permanently, of its reasoning and understanding." On Denningrs view, our hypothetical 

defendant would fail in her defence only if i t  were shown that she was either reckless or negligent in not 

taking the extra care her condition required, as might a somnambulist who did not take the precautions 

Fain did (except on that fateful night).'' 

Quick and the internal cause test 

1n their arguments before the House, counsel for the Crown in Bratty had presented the following 

argument in favour of ruling epilepsy to be a disease of the mind as a point of law. 

[Wlhere the defence of sane automatism is based upon some external cause, such as, for example, a blow, 
or attack by a swarm of bces, or the inhalation of toxic fumes, and such external cause is established by 
ccidence, it  may be that the onus remains on the Crown to prove that the accused acted with conscious 
volition. Where, however, sleepwalking apart, the defence of automatism is based not on some external 
cause but arises from something within the accused himself then the onus upon the accused is the same 
as on a plea of insanity. (pp. 398-9) 

As we have seen, the c o u n  did  not pursue this route in Brat&- This criterion for distinguishing between 

insane and non-insane automatism--now called the "internal cause" test-was first given official sanction 

"Although head injury may, in the language of the law, g v e  rise to a defect of the understanding. 

"Set? above, p. 64-65. 



85 

in QuikM Quick was a nurse employed at a psychiatric hospital. He was charged with assault on a 

paraplegic patient under his care. His defence was that his actions were involuntary, a result of 

hypoglycaemia caused by an overdose of insulin. He called medical evidence to show that he was a 

diabetic, that he had been admitted to hospitals in the past due to attacks of hypoglycaemia, and that his 

bchaviour at the material time could be explained by such an attack. His defence was complicated by the 

fact that he had been drinking earlier that day. The trial judge, however, did not raise the defence of 

drunkenncss, but instead ruled, relying on Bratty, that hypoglycaemia was a disease of the mind, and so 

Quick had only msanity available to him. Quick then changed his plea to guilty. He appealed his 

conv~ction on the grounds that automatism should have k e n  left to the jury. The Criminal Division ot 

the Court of Appeal agreed, and ordered a new trial accordingly. 

The court acknowledged that by the standards suggested by both K m p  and Bratty, Quick would 

have only insanity available to him. But Lawton L.J., writing for the court, rejected both these tests. As 

noted above, the breadth of thc Devlin's conception of disease of the mind results in nearly any condition 

gv ing  rise to automatism being classified as a disease of the mind. Applied without qualification of any 
kind. Devlin J's statement of the law [in Kemp] would have some surprising consequences. Take the not 
uncommon case of the rugby player who gets a kick in the head early in the game and pIays on to the 
end in a state of automatism. If, whilst he was in that state, he assaulted the referee it is difficult to 
envisage any court adjudging that he was not guilty by reason of insanity. Another type of case which 
could occur is that of the dental patient who kicks out whilst corning round from an anaesthetic. The law 
would be in a defective state ~f a patient accused of assaulting a dental nurse by kicking her whilst 
regaining consciousness could only excuse h i m d f  by raising the defence of insanity. (p. 352) 

% Dcvhn's rule in Kanp  will not do. 

By Quick's ob%,n evidence, h ~ s  condition appeared prone to recur, and so, by the Bmtfy rule, he 

should be found ( i f  not guilty) not guilty by reason of insanity. However, "[tlhe difficulty arises as soon 

as the question is asked whether he should be detained in a mental hospital?" 

"AS mdicated above. "Quick" is really R. c. Quick. R.  v. Paddisoon. I omit Paddison's role in the event 
here, as it has no bearing on the issues at hand. 



No mental hospital would admit a diabetic merely because he had a low blood sugar reaction; and 
common sense is affronted by the prospect of a diabetic being sent to such a hospital when in most cases 
the disordered mental condition can be rectified quickly by pushing a lump of sugar or a teaspoonful of 
glucose into the patient's mouth. Ip. 352) 

As Lawton argues, this "affront to common sen=" argument, as he aptly caIls it, may beg the question, 

h a u s e  what happens to those found not guilty by reason of insanity is not, strictly speaking, a question 

for the courts. It seems, nonetheless, "that the law should not give the words 'defect of reason arising 

from disease of the mind' a meaning which would be regarded with increduIity outside a court," a s  a 

iinding that hypoglvcacrma was a disease of the mind would do (p. 353). 

But In the final ruling of the court, this is somewhat beside the point, because "[iln this caw 

Quick's alleged mental condition, if it existed, was not caused by his diabetes but by his use of insuIin 

by his doctor" (p. 356)- 

Such malfunctioning of his mind as there was, was caused by an external factor and not by a bodily 
disorder in the nature of a disease which disturbed the working of his mind. It foIIows in our judgement 
that Quick was entitled to have his defence of automatism left to the jury and that Bridge J's ruling as to 
the effect of the medical evidence called by him was wrong. (p. 356) 

The Court thus ordered a new trial. They left it a s  a question of fact for the jury whether the insulin or 

the alcohol Quick admitted to having earlier that day played the more significant role in the material 

events, and whether he had been negligent in allowing the seizure to occur." 

So like the Lord D e ~ i n g ' s  test in Brat&, causality plays a central role in the "internal cause" test 

developed here. Au tomatisrn proceeding from an  external cause is non-insane automatism, automatism 

proceeding from an Internal cause is insane automatism. Note that the c a u s s  and effects picked out here 

are different from the Bratty test. In the Bmtty test, the cause is some condition under which thc 

defendant labours, and the effect is either (I a non-violent action, whether prone to recur or not, (2) a 

'%is stands in contrast with R. v. Szymusiak (1972) 8 C.C.C. (2d) 407, where it was %led that whether 
automatism or drunkenness would be open to a defendant is a point of law. At issue here, in part, is the 
nature of causality as i t  figures into the defence of automatism. This and related issues will be discussed 
toward the end of this chapter. 
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violent action, not prone to recur, or (3) a violent action prone to recur. If  the condition under which the 

defendant labours is a mental disorder (independently defined) and the effect is a violent action prone 

to recur, then this condition Is a disease of the mind.'() According to the Quick test ,  the cause is ( 1  1 

something external to the defendant, or  (2) something internal to the defendant, and the effect is a state 

of automatism. If  { I ) ,  the defendant may plead automatism, if (21, she or he may onIy plead insanity. 

What may be prone to recur is violence caused by the defendant in a state of automatism; what may be 

internally caused is a state of automatism during which the defendant causes violence. 

Causality does not play such a role in either the Charlson and Kemp models of automatism. 

According to Charlson, the condition under which a defendant laboured is evidence for their having been 

In i~ state of automatism, unless i t  is medically classified as  a disease of the mind. According to Kemp, 

i f  the condition under which a defendant labours constitutes a defect in their reason, memory or 

understanding, then that condition constitutes a disease of the mind. Otherwise, i t  constitutes a state o i  

a~totnatisrn.~' 

I t  is against the background of the four conceptions of the defence of automatism represented by 

Charlson, K m p ,  Bratty, and Quick that Canadian courts grappled with the defence of psychologtcal-blow 

automatism, to which I now turn. 

%/bile i t  is a necessary condition for a condition under which an accused suffers to be a disease of 
the mind that it be a mental disorder, it is only a sufficient condition that a mental disorder manifest itself 
in violence that is prone to recur to be a disease of the mind. That is, there are mental disorders-by 
Denning's account, severe psychoses-which would clearly be diseases of the mind even if the violence 
in which they manifest4 themselves is not prone to recur. 

"Though, as I suggested above, it is not clear that anything is left over for automatism on the Kmrp 
test: what sort of condition could cause a defendant to fail to have conscious control over the movements 
of her or his body, and not consist in a defect of reason, memory, and understanding? 



Chapter seven: 

Psychological-blow automatism in Canada, 1970-1980 

Psychological-blow automatism has proven to be the most vexing form of the defence. In this section I 

will review the key cases where a defendant sought acquittal on the basis of the claim to have been in a 

state of automatism brought about by a psychological blow in the period from the first case in which such 

a defence was raised, R. v. K in 1970,' to Rabey c. The Queen (1980),' where the Supreme Court upheld 

a judgement by the Ontario Court of appeal, R. v.  Rabq  (1977): Rabey has, as far as  I know, remained 

unchallenged as a statement of the law concerning psychological-blow automatism and automatism 

generally in Canada.' 

From K to Cullum 

The facts reported in R. 21. K are scant. "K" was, in 1970, a 33-year old merchant with three children and 

"an unblemished reputation in the community a s  a man of peace." He had k e n  depressed for some time 

after the sale of his farm, and unhappy with the prospect of having to move his family to Vancouver. 

(The case was heard in Ontario). On 18 Sept. he received a telephone call (presurnably at work) from a 

Mrs. Steinhouse (presumably a neighbour), saying "your wife is leaving, your wife is leaving." He ran 

home, met his wife on the street, and returned with her to their house. He remembered putting his arms 

around her and saying "please don't leave." The rest, by his account, was like a dream. (K killed his 

* (  1970) 3 C.C.C. t 2d) 84. 

2(1980) 54 C.C.C. (2d) 1. 

3(19rr> 37 C.C.C. (26) 461. 

'The most recent reference to R a b q  as the law of the land that 1 have found is in R. u. Halnrn (1990) 
56 C.C.C. (3d) 491, at  498. All the automatism caws since Haslam which I have found turned on questions 
of fact or questions of law outside of the scope of the &bey test. 
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wife.) He remembered falling, getting up, seeing his wife on the floor and calling for help. Neighburs  

who came to the scene test~fied that he appeared to be in shock, and not aware of what had happened. 

He appeared in a daze, fell to the floor while being escorted to his couch, called out his wife's name. 

Upon meeting his father at the hospital, K hugged him so tightly that there was fear for his father's safety. 

Dr. Kenneth Gray diagnosed K as suffering from a severe obsessive compulsive neurosis, a serious 

condition but one which would not typically require a patient to be admitted to a hospital. Dr. Gray 

suggested that the condition worsened in the days preceding Sept. 18th, cuIminating in the call K received 

from Mrs. Steinhouse. The news that his wife was leaving him acted as  a psychological blow, producing 

in K a state of automatism "where the mind registered little, and from then on the accused did not k n o ~ v  

what beas happening, his mind no longer being in control of his actions" (p. 86). Such a blow, Dr. Gray 

suggested, is one of the two major causes of automatism. The other is a physical blow to the head.' 

The central question to this case--as with nearly all psychological-blo w cases following it--& 

whether a psychologrcal blow g1vt.s rise to a defence of automatism or insanity. Lacourciere J. lett both 

defences to the jury, though his direction clearly favoured the former. He thus departed from the Kemp- 

Bratty line, and allowed that the questions of whether (1) a given condition amounted to a disease of thc 

mind, and (2) whether the state of automatism in which an accused admittedly found herself was caused 

by a disease of the mind, are questions ot  fact for the jury. But Lord Denning's test figured heavily in 

his direction: in Dr. Gray's opinion, K's condition was extremely unlikely to recur, and so, following 

Bratty, was not caused by a disease of the mind." 

' ~ I t h o u ~ h  K predates Quick and the internal cause test, the physical-blow/psychological-blow analogy 
to which Dr. Gray alludes here will be important to the conceptualization of psychological-blow 
automatism under the internal cause test, a s  we shall see. 

W did not constitute a disease of the mind: Lord Denning's test is ambiguous with respect to this 
distinction. 
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This was the first of three grounds on which Lacourcicre's direction favoured a finding of non- 

insane automatism. The second was that, according to Dr. Gray, the condition from which K suffered was 

best classified as  a neurosis, rather than a psychosis. Psychoses, Lacourciere suggested, amount to 

diseases of the mind, but neuroses d o  not. So here again, K follows Bratty but not Kemp, insofar a s  

"mental disorder" is treated as a medical concept independent of the legal concept of "disease of the 

mind." The question of whether a condition amounted to a d i ~ a s e  of the mind is not simply whether 

it  constituted a defect in the faculties ot reason, memory and understanding, but  whether such an 

admitted defect was caused by something which i n d v n d e n t f y  is well-classified as  a mental disorder. 

These two arguments, I think, won the day. Lacourciere mentioned a third. 'The accused says 

that, i f  his action caused the death of the victim, there was no defect of the mind or a defect of reason, 

but merely a defect ot the will" (p. 90). This is rather obscure. if K was indeed nearly unconscious during 

the material time, then surely he was suffering from a defect of the mind, in whatever wnse may be  given 

to that term. Lacourciere's argument here, I would suggest, is that characterizing his condition in such 

cognitive terms misses the point: K was not merely acting under mistaken beliefs. But neither is it clear 

that he  suffered from a "defect of the will.'' K (and Fraser, Ritchie and Quick) did not suffer from a lack 

oi cuntrol; l t  IS not thdt they could not but do what they did. Perhaps the way to think of this is to think 

of " ~ 1 1 1 "  as  the faculty of choice. K, Fraser, k tchie and Quick did not choose to d o  what they did, in a 

radical way: they did not choose to do anything. 

In sharp contrast to K is R. v. Parnerkar (1971) which follows Kemp much more closely than did 

K. The key facts in the long story are as  folIows. Parnerkar had a lengthy relationship with Anna .Mary 

Meszaros. Meszaros had, at one point, promised to marry him. She was visiting family in Hungary and 

promised to meet him In Toronto upon her return. Instead she flew back home to Regina, and did not 

get in touch with hm for several weeks. He flew out to see her. Upon meeting her, he again proposed 

marriage. Her son testified that she responded "I am not going to marry you because you are a black 
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man," but Parnerkar had no such recollection. In any case she asked him to leave because her boyfriend 

!as she referred to htm) was coming over, and tore up one of the letters he had written her. Parnerkar 

then stabbed Meszaros to death. He then attempted to kill himself, by stabbing himself and then setting 

himself on fire. He had no memory of killing her, and had only a blurred memory of the incidents that 

followed. 

At trial, Pamerkar put forward the defences of automatism and provocation. The jury accepted 

the latter. dnJ  hc. wab i~)nscqucntly ivund gu~Ity only of manslaughter. The Crown appealed, and thc 

Saskatchewan court of Appeal ruled that, a s  a point of law, neither provocation nor automatism werc 

available to Parnerkar, and ordered a new trial allowing only the defence of insanity. This judgement was 

upheld by the Supreme Court of Canada..' 

The same evidence was presented in support of both provocation and automatism, namely that 

Meszaros' tearing of the let tcr and stating that she would not marry Parnerkar because he was a black 

man constituted either provocation or a psychological blow.' Pamerkaf s counsel argued that his ethnic 

background made these events especially significant. Being called "black" wouId be very offensive, it was 

argued, to a member of his caste. Further, his counsel argued that letters represented a special bond 

among people In India, a country with a high rlliteracy rate where the post is the primary means for many 

to receive news and remain in contact with friends and family. The court ruled that, whatever may be 

made of the* claims, Parncrkar had no grounds for a defence of provocation. First of all, he did not 

recall Meszaros calling hlm black, and so, subjectively, this act could not have constituted provocation. 

Secondly, there was no evidence that the other purportedly provocative event-the tearing of the latter-- 

'Parnerkar z1 The Queen (1973) 10 C.C.C. (2d) 753. 

'I will consider the conceptual parallels bet ween provocation and psychological-blow automatism in 
chapter twelve. 
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would be considered very serious by the ordinary person, so Parnerkar would not pass the objective test 

for provocation. 

The defence of automatism was rejected on different grounds. The argument followed Kemp. The 

Court ruled that the state of dissociation in which Parnerkar found himself was by definition a disease 

o i  the mind. 

If  the acts committed by Parnerkar were unconscious acts, they depended upon a defect of reason from 
disease of the mind, and consequently the defence, i f  any, was one of insanity, and not of automatism. 
Cp. 24). 

Parnerkar differs from Kemp only in the degree to which this judgement was based on medical evidence, 

being more so in Parnerkar than in Kemp, where, as  we saw, medical evidence went against the finding 

that arteriosclerosis is a diseasc ot the mind. As we will see, had the "internal cause" test a s  i t  would be 

developed in h b e y  been applied by the court in ~arnerkx? the fact that the events in question vvould not 

have been regarded as serious by the ordinary person would have enabled the court to rule out  thc 

defence of automatism. Though this was not the ground of the judgement, the fact that it was ruld that 

thcre was no event constituting provocation in law likely cast doubt on  the idea that there was an event 

ionstituhng a psycholog~cal blow. So perhaps an  objective standard lurks in the background of the court's 

repchon of the defencc of automatism. 

Similar reasoning appears to have figured in Lerner j.'s decision to disallow the defence ot 

automatism to be g v e n  to the jury in R. v. Sproule (197?).10 Sproule had killed his partner, with whom 

he had been on intimate terns  for  some time. She had recently indicated her waning interest in the 

relationship. One night he had come to visit her, and when a dixussion turned into an altercation, he 

shot her dead. He tcstificd that he had thc gun  with him because he was taking it to his mother's houxl 

This would have, of  course, required the court to devise such a test, a s  Quick was still two years to 
come. 

10(1972) 19 C.R.N.S. 384. 
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because his mother had urged him to do so. He also testified that just before the incident, the victim had 

made disparaging remarks to him, apparently concerning his manhood and virility, and that he had 

blacked out, havlng no memory of the incident. 

Lerner J.  dismissed Dr. Orchard's testimony that the victim's remarks constituted a psychological 

blow which caused Sproule to enter a state of automatism as  "much ado about nothing" (p. 388) for two 

reasons. First, 

[Sproule] testified to no more traumatic emotional challenges to his sensitivities, common sense, pride, 
dtfection for the girl, frustrations, rejection of him and his personality and, as suggested, his sexual 
prowess or viriIity, than he had experienced lor a long period of time (p. 387). 

A s  such, there was no ''blow" preceding the incident. Second, Dr. Orchard assigned only a thirty percent 

probability to Sproule having been in a state of automatism resulting from the event, a figure which, 

according to Lerner j .  "does not put i t  in the realm of consideration, in my view, in this type of case, or 

in any case of that matter" (p. 389). Supported by the testimony of another doctor, who argued that i t  IS 

"insuperably difficult" to make a diagnosis of automatism after the event--bu t opined anyway that Sproule 

had not been In such d state--Lernt.r withheld the defence ot automatism from the jury. The jury found 

Sproule guilty of murder." 

The next important case was R. v. Cullum in 1973." While driving at  112 m.p.h. on a n  Ontann 

highway, Cullurn hit another car, killing the driver. Cullum escaped injury. When he was arrested, he 

had liquor on his breath and appeared to be in a daze. He was charged with impaired driving, but 

seemed to understand neither the charge nor what had occurred. He plead& automatism, claiming to 

"Sproule appealed his conviction. The Ontario Court of Appeal ordered a new trial (R. v. Sproule 
(1975) 26 C.C.C. (2d) 921, but on grounds largely irrelevant to the discussion here. Lemer J had conducted 
a voir dire at the orignal trial to determine whether to allow the defence of automatism to be put to the 
jury. Sproule's defence argued that the pry should have heard the evidence for automatism even if the 
defence was eventually withdrawn. The Court of Appeal agreed. 

'?(1973> 13 C.C.C. t2d) 294. 



have no memory for about three hours p r ~ d  

tnal without a jury. 

ing the event and five hours after, and was acquitted in a 

Earlier that evening, Cullum had been in a pub with some friends. His behaviour had grown 

more irregular as  the evening went on. Cullum had directed some "smart remarks" at some women who 

sat near him, and later got into a fight outside the tavern. His friends testified that both actions had been 

q u ~ t e  out of character. Cullum had suffered a blow to the head during the fight. This event was excluded 

as a cause of his condition, however, by both Zalez, Co-Ct-J. and the doctor called to gyve medical 

testimony. Dr. G u d n e r  testified that in his opinion 

the accused entered into a dissociated state induced by a catalyst that fit with his personality. The accused 
had a high disposition which could be brought on by some slight stress as alcohol, a blow on the head 
or emotional stress. The catalyst in this instance was, in his view, the emotional stress of seeing one of 
his friends "making out with the chicks". H e  described the accused as repressing his feelings since 
childhood. The cumuIative effect of this was like pumping up a balloon which required only another 
slight puff oi air or  a pin pnck to make it explode. (pp. 300-1) 

Dr. Czudner thought that the dissocia live state was "most likely triggered by alcohol and the grrls" (p. 

302). In his final opinion, Zalez rejected alcohol as a causative factor, there being no evidence that Cullum 

had been so affected bv alcohol in the past, or that he had drunk to the point of intoxication on the 

evening in question. 

There are two significant points in Zalev's opinion. The first is that he (rather cautiously) rejected 

thc L rcw trom P u r n r r h r  thdt d p s y c h ~ h g i d  blow constitutes a disease of the mind, noting that "l i l t  m y  

bc that thcre are different types or degrees of d iwcia  tive state" (p. 303). The second is that Zalev appears 

to have departed from the view which I suggested was tacit in Parnerknr and in the background of Spmuk 

that there is an objective standard involved in the defence of psychological-blow automatism. 

Parenthetically, I must say that it [the stress which triggered Cullurn's dissociative state] was nothing like 
the stress suffered by the accused in R. v .  K...[However,J [miinor physical trauma often results in serious 
physical injuries and no reason was advanced why apparently minor psychoIogical trauma, at least 
viewed from a stand point outside of the accused, should not result in serious psychological consequences. 
cp- 306) 
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This is a confusing passage. I take it that Zalev means to say psychological trauma which appeared from 

a standpoint outside of the accuscd to be minor may nonetheless result in serious psychological 

consequences, rather than that minor psychological trauma may appear from a standpoint outside of thc 

accused to result in serious psychologcal consequences. These serious psychological consequences 

presumably include dissociation. So an important point of law emerges here: defendants may have 

automatism open to them a s  a defence if  they are cauwd to enter a dissociative state, even i f  the 

psycho~ogical blow which caused this state was, from a standpoint outside of the accused, a minor onc. 

This view was rejected in Rabq ,  where the Ontano Court of Appeal developed a partially 

objective version of the "internal cause" tcst proposed in Quick. The internal cause test was first used in 

Cdndda, a s  far az I k n o w ,  thrw years bcforc Rabry, in R. :- jams (19741.'' In that case, O'Leary J .  

disallowed the defence oi automatism to be put to the jury k a u s e  according to medicaI testimony the 

accused's dissociative state was at  least in part due  to her "dependant histrionic obsessional personal i~ ,"  

a condition which one doctor suggested was of psychotic proportions. The state of dissociation in which 

she committed her act being internally caused, James could not plead non-insane automatism. This 

judgement 1s compatible with Cullum, because In that case there was no evidence that the accused suffered 

trom a mental d~sorder,  but rather just that he "was g v e n  to repress his feelings, particularly sexual and 

aggressive impulses."'" In both cases evidence as to the state o f  the accused is the telling matter. But 

Robey represents a rejection of Cullum on this point. Martin I ,  writing for the Ontario Court of Appeal 

argued that only events which "might reasonably be presumed to affect the average normal person 

without reference to the subjective make-up of the person exposed to such experience" constitute external 

causes oi automatism In the law tpp. 482-3). In other words, a defendant will not have automatism 

13(1974) 30 C.R.N.S. 65. 

s4Cullwrn, at 300. 
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avalable as  a dcfencc ~f s h e  or he is causcd to enter a dissociative state by a psychological blow which 

was from a s tandpo~nt  outside ot the accuwd, a minor one. 

Rabey 

The facts of Rabey arc  a s  follows. William Kenneth Rabey was, in 1974, a third year science student at 

Erindale College in Toronto. Another student in his program was a woman identified in the report only 

a s  Miss X. While R a k v  harboured affection for her which she did not reciprocate, they had for a timc 

been close inends. By 1971 their inendship had cooled somewhat, but they still met at  school to study 

together, have a drink a t  the pub, and  so on. One day  while studytng together, Miss X left the room for 

a moment, and Rabey came upon a letter which she was composing to a friend in one of her  notebooks. 

H e  glanced at the contents, and decided to take the letter home. He read it that night. In passages which 

Rabev had underlined, MISS X spoke disparagingly about him and a mutual friend, calling them 

"nothings," and expressed interest in another young man with whose sexual experience she was 

impressed. The next day, Rabey ran into Miss X on  campus. He did not bring u p  the letter, but invitcd 

her to p in  him to watch a squash game in which a mutual friend was playing. It turned o u t  no one  was 

playing when they drrived. As they were walking back from the squash courts, Rabey asked Miss .Y rvha t 

she thought of Cord, a mutual friend. She said she though ot him as just a friend, as she said of Rabey 

when he then asked the same question oi h~mself. Then Miss X reported hearing a "crashing sound," and 

turned to s e ~  Rabey s t r i k ~ n g  her on thc head with some object. She at first lost consciousness, but then 

regained it to find herself having been dragged under a stairwell. Rabey was choking her with his hands. 

saying "you bitch, you bitch." She lost consciousness again. Another student started coming down the 

stairs. Raky met him a n d  said "I've killed her and I'm going to kill you-" The third s tudent  ran for help. 

Hc. and a professor he had hailed met Rabey in the hall on  the way to find a nurse. They all went to thc' 

nurw's office. Rabey was very pale and disoriented, and his pulse was fast and weak. The dean was 
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called, to whom Rabey lia~d "1 don't know why 1 started or  why [ stopped," and that h e  "liked her better 

than anyone he had ever knobn." A police officer was then called, to whom Rabey said "I did it, I did 

it, I just couldn't stop hitting her." He was arrested and charged with having in his possession a rock for 

the purposes of committing the offence of wounding, and of causing bodily harm with intent to wound. 

Ln the mean time, the professor summoned by the student who came upon Rabey had found LMiss X 

unconscious under the stairwell. She had three puncture wounds in her head which required stitches, 

but soon made a complete recovery. 

Dymond, C0.Cr.J acquitted Rabey of both charges. She found that h e  had the rock in his 

possession for legitimate proposes, having been lent it by a professor to study at home, a s  had been donc 

on previous occasions. She acquitted Rabey on the charge of causing bodily harm with intent to wound 

beauw shc had cntcrtalntd a rcawnablc. doubt with respect to whether he was in a state of automatism 

as  a result of a d~swciahve state, and held that the respondent was not insane within the provisions ot  

the Canadian Criminal Code. The Crown appealed on both counts. The Ontario Court  of  Appeal 

dismissed the appeal against his acquittal of having in his possession a rock for the purposes ot 

~vounding, but allowed the appeal on the. second count, ruling that, as a point of law, Rabey did not hatvc 

the defence of atitomatism avaiiablc to him but only the defence of insanity, and ordered a net\- tnal 

accordingly. 

At trial Rabey's m u n d  had argued that his actions were "unconscious and involuntary while hc 

was in a dissociative state, which was not a 'disease of the mind' since it was induced by a 'psychological 

blow,' and not by any pathologcal condition or mental illness" (p. 486). The Crown argued that a 

dissociative state is a diwase of the mind within the provisions of the Criminal Code. Note that thew 

arguments arcb conccptu~llv at odds. Tht deicncc's argument relied on a causal construal of the distinction 

between insane and non-lnsane automatism: insane automatism is automatism caused by a disease of thc 

mind, non-insane automatism is automatism caused otherwise. "Automatism" in this case names the 



dissociative state in which Rabcy purportedly tound himself. By contrast, the Crown argued that the 

dissociative statc ionstliuted a disease of the mind, rather than was caused by one. 

This conceptual disparity was mirrored by the testimony given by the two psychiatrists who 

testified before Dyrnond. In Dr. Orchard's opinion, the dissociative state was caused by the psychological 

blow Raky  suffered upon hearing that Miss X considered him just a friend, a blow which had effects akin 

to a physical blow to the head. In his opinion, it was rare for such a dissociative state to recur in the 

absence of an undcrlymg patholog~cal condition (from which, in his opinion, Rabey did not suffer). ' 

By contrast, Dr. Rosrccll argued that 

consciousness is the distinguishing feature of mental life; the dissociative state is, by definition, a 
subdivision of hysterical neurosis, which is a definite mental illness. I t  is by definition a disorder of the 
mind. (pp. 477-2) 

However, Dr. Roswell thought that Rabey was in fact not in a dissociative state, but rather in a state ot 

extreme rage. He thought Rabey required treatment, the prognosis of which was, in his view, excellent. 

Oymond tound that " i t  would be open to a jury to find on evidence that the respondent suffered 

from a dissociative statc that was due to an 'externally orignating cause""" (p. 478). She argued that 

lsluch external cause would have been the words about Cord being a friend," which, tied in with the 
knowledge of what the letter had said, constituted an external blow or trauma which resulted in Rabey's 
being in a dissociative state. [t  can be compared with the blow to the skull causing a concussion where 
the skull is thin. (p. 478) 

By comparing the news Rabcy received with a blow to the skull causing a concussion "where the skull 

1s thin," Dyrnond appears to reject the objective standard which I suggested was in  the background ot 

$ j ~ o t e  that Dr. Orchard's statement here answers a different question than the one asked in Bratty, 
where what was a t  issue was whether the violence in which the condition under which the accused 
laboured manifested itself was prone to recur, rather than whether the condition itself was prone to recur 
(whether it manifested itself in violence or not). 

IbAs paraphrased bv Martin J., writing for the Ontario Court of Appeal. 

"I'm not surc whv shc chose these; I would have supposed that Miss X's words to the effect that 
Rabey himself was just a tricnd would have been the stronger candidate for the blow. 



Purnrrkar and Sproulc. I t  was on prcawly these grounds that Martin J rejected the availability oi 

automatism to Rabey on a point of law. hlartin J madc explicit the requirement o f  an objective standard 

tacit in Pnmnkar and Sproule. 1 quote at length: 

In my view, the ordinary stresses and disappointments of life which are the common lot of mankind do 
not constitute an  external cause constituting a n  explanation for a malfunctioning of the mind which takes 
i t  out of the category of a "disease of the mind". To hold otherwise would deprive the concept of an 
extemal factor of any real meaning. In my view, the emotional stress suffered by the respondent as a 
rcsul t of his disappointment with respect to Miss X cannot be said to be an external factor producing the 
automatism within the authorities, and the dissociative state must be considered a s  having its source 
primarily in the respondent's psychological o r  emotional make-up. (p. 482) 

He continued, 

I leave aside until i t  becomes necessary to decide them, cases where a dissociative state had resulted from 
emotional shock without physical injury, resulting from such causes, for example, as being invoIved in 
a jerious accident although no physical injury has r e ~ u l t e d ' ~  being the victim of a murderous attack with 
an  uplifted knife, notwithstanding the victim has managed to escape physical injury; seeing a loved one 
murdered or seriously assaulted, and thc like situations. (p. 182). 

Such events argued Marhn, in a passage I quoted above, "might reasonably be presumed to affect thc 

average normal person without reference to the subjective make-up of the person exposed to such 

experience" (pp. 482-3). Since Rabey had not been faced with such an "extraordinary external event." 

Martin concluded that, "in the circumstances of this case, the dissociative state in which the respondent 

was said to be constituted a discasc of the m ~ n d . "  

This test is difficult to parse: if  an event "might reasonably be presumed to affect the average 

normal person without reiercnce to the subjective make-up of the person exposed to such experience." 

then we say that the dissociative state which ex hypothesis the accused entered into was caused by an 

"Again, present-day automa tisrn law echoes nineteenth century psychiatry. In England, after 1864, 
railroad companies became legaily responsible for the health and safety of their passengers. A common 
injury suffered by passengers in railroad acctden ts was so-called "railway spine," a supposed microropic 
deterioration of the spinal cord due to mechanical shock. Between mid-1860's and  the mid-18803, railroad 
companies accepted mponsibility only for disorders that were physical in origin. By 1885, however, these 
companies were forced to compensate injuries that were psycho-pathological in origin. Railway spine was 
replaced by (or at least supplemented with) "traumatic neurosis." See W. Schivelbuxh, The Railroad 
Journey (University of California Press, 19861, pp. 134-49. 
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external event; if no such event meeting this standard is found, then we say that the dissociative state 

constituted a disease of the mind." A more consistent version would substitute for the second half "if 

no such event meeting this standard is round, then we say that the dissociative state was caused by a 

disease of the mind."21' 

But Rabey's dissociation, it appears, was at the least occczsioned by the psychological blow. This 

highlights an important feature of the law of automatism. It appears that, when it comes to assigning the 

cause of an  accused's condition (at least when i t  amounts to automatism), the Courts apply a ''but-for" 

sense of causality with respect to diseases of the mind. That is, if according to expert medical testimony, 

but for the prcscncc of a disease of the mind the accused would not have entered a state of automatism, 

then nun-insane automatism IS ruled out as a defence. In the case of R. v. Rmelle (1979)," the medical 

evidence showed that the accused's state had been brought about by five factors: (1) a predisposition to 

dissociate brought about by brain damage; (2) the consumption of alcohol-particularly relevant given (1 1; 

(3) the state of severe grief the accused was in following the death of his wife; (3) poor physical health; 

m d  ( 5 )  t t~ l ingb ot hustllrty and anger. In Dr. Steven's opinion, Revelle would not have fallen into a state 

of autorna tism had any of these factors k . n  absent. The presence of the accused's brain damage on  this  

'%us, the first half supposes a Quick-like construal 
appears to follow Kemp. See above, pp. 76-80; pp. 84-87. 

'"This causal structure may be difficult to maintain in 

of the defence of automatism, the second half 

the case of at  least some dissociative disorders, 
rv hose essential feat urc, according to the fourth cdi tion of the American Psychiatric Association's 
Diagnostic and Statistical Manual of Mental Disorders (Washington: American Psychiatric Association) 
( E M - I V ) ,  is "a disruption in the usually integrated functions of consciousness, memory, identity, or 
perception of the environment" (p. 477). The essential feature of dissociative disorders, that is, is 
dissociation. The DSM model of classification is symptomatic, so we shouldn't be surprised to find no 
mention of causality here. However, among those who accept the legitimacy of Dissociative Identity 
Disorder (the new name for MultipIe Personality Disorder) it is nearly tautological that DID is caused by 
child abuse. Where is the "disease of the mind" on this account? 1 leave aside these interesting and 
important problems for a later study. (On tautology and empirical content in the theory of mdtiple 
personality, see Ian Hacking, Rewriting the Soul (Princeton University Press, 19951, pp. 81-95.) 

"( 1979) 48 C.C.C. (26 267 
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list--and the fact that i t  gave rise to a dixase of the mind-was sufficient to rule out a defence of non- 

insane autornat i~rn.~ 

But this does not clarify Rabey, because the lower court had found that Rabey did not suffer from 

a diseax of the mind. What counts as a disease of the mind is a point of law, but whether a defendant 

suffered from a disease of the mind is a point of fact. Higher courts cannot disturb lower courts' findings 

of fact. Thus, on pain of disturbing a finding of fact by a lower court, the Ontario Court of Appeal could 

only find that the dissociati\c statc In w-hich Ratwy found himself constituted a disease of the mind. Sn 

domg made the finding a point oi law rather than a point of fact. A recent somnambulism case. R.  :. 

Parks (1990),U showed that this element of the Rabey test must be modified. Or so I will argue. 

- -  - 

"AS Martin J.A., writing from the Ontario Court of Appeal argued, at p- 272, "[ilt would be surprising 
~t automatism produced solely by pat hologcal brain damage leads to a verdict of not guilty by reason of 
msanity, and a state of automatism resulting solely from intoxication lead only to the limited defence of 
drunkenness but that a combination of the two factors could lead to a complete defence of non-insane 
automatism." 

"56 C.C.C. (3d 1 449. 



Chapter eight: 

The legal quagmire 

A recent sleepwalking case, Parks, has shown that the &bey test must be modified if it is to stand as  a 

test for distinguishing insane from non-insane automatism. In this chapter I will examine this case, and 

propose a re-formulation of the internal cause test. I wil l  then consider the most important conceptual 

problems with the defence so formulated. 

Parks and somnambulism scrutinized 

In the early morning of May 24, 1987, Mr. Parks killed his mother-in-law and grievously injured his 

father-in-law. The jury acquitted him of the charges of murder and attempted murder on  the grounds 

that he had been sleepwalking throughout the event. His acquittal was upheld against Crown appeals 

first to the Ontario Court of Appeal,' and then to the Supreme Court of Canada.2 

Why should a defence long recognized as  a paradigm form of automatism generate such 

controversy? One reason, oi course, was the terrible nature of the crime. AS well, the facts in this casc, 

a s  we will we, "are so extreme that it stretches credulity," in the words of Galligan I.A., writing for the 

Ontario Court of Appeal (p. 169). But, most importantly, it turned out that while sleepwalking had long 

been considered to be a full defence to criminal charges, exactly how the defence worked had not been 

given close scrutiny. 

Counsel for the Crown in Watmore v. Ienkins (1962) distanced that case-in which the defendant 

sought defence against a charge of dangerous driving on the grounds that he had suffered from an at tack 

of hypoglycaemia at the material time-from one in which the defence raised was sornnambuIism, "for a 

' R .  v. Parks (1990) 56 C.C.C. (36) 449. 

2R. v. Parks (1992) 75 C.C.C. (36)  287. 



103 

sleep-walker ... is unable to drive for he cannot control the pedals of his car.'" Parks had done just that, 

hav~ng dr~ven some 23 km from his h o u s  to his in-laws' on the fateful night. Parks had been having 

trouble sleeping for some time. He had serious personal problems. He was a habitual gambler, and had 

depleted b t h  his and his wife's savings, and embezzled over $30,000 from his employer. His crime was 

discovered. Parks had subsequently been fired, and faced criminal charges. As a consequence, his 

relationship with his wife had suffered. But she remained supportive, as did her parents, Barbara Ann 

Woods and Dcnis Woods, with whom Parks was on vcry good terms. [n fact, a dinner was planned at 

the Woods' to discuss h i s  problems tor the evening following his attack. 

On the evening of May 23, Parks fell asleep while watching television on his couch. Some time 

in the early hours of the next moning, he got up, put on a jacket and running shoes, and went to their 

garage. He got In the car and drove i t  the 23 km distance to the Woods'. If he had taken his usual route, 

this journey would have taken him along Highway No. 401, a multi-lane highway north of Toronto, and 

would have required him to use entrance and exit ramps, negotiate six turns, and encounter eight sets oi 

traific lights. He had only a very vague recollection of the events that transpired in the house, and no 

memory of committing the brutal assautt. Upon realizing that he had blood on his hands, he left the 

house and drove to a nearby police station, where he confessed to killing two people (as he thought he 

had). Later, he did not recall saying this to the police, and the whole thing appeared to him as a bad 

dream. 

The fact that Parks had a good relationship with his in-laws supported his claim that something 

had gone wrong, that he had neither planned to klll them nor desired them to be dead. Several doctors 

testified at the trial that a sleepwalker could, in fact, negotiate such complex tasks, and that Parks had 

In fact been sleepwalking. There was a history of sleeping disorders in his family, and the s h e s  under 

which he had been was just the sort of ttung which might trigger ~mnambul i sm in a person so disposed. 

3( 1962) 2 Q.B. 572, at 578. 



Further, Dr. Evrin tcsti fied that sleep-walking is not a neurologcal, psychiatric, or other illness, but ra thcr 

a sleep disorder very common among children and also found in adults.' Dr. Evrin also testified that 

there is no medical treatment available or required to treat the disorder outside of "sleep hygene," a 

regulation of sleeping patterns-going to bed at regular hours, avoiding alcohol, etc.-that a person ma). 

practice on her own. One expert (not named), testified that repetition by the accused of violence in the 

state of somnambulism was "absolutely improbable," that the chance of a second violent incident was no 

greater than that for a member of the general population committing their first. 

Three important features of the law of automatism emerge from the judgements delivered by the 

Ontario Court of Appeal and the Supreme Court. 

[ I  I ''At f i rs t  glance," argued La Forest J. for the Canadian Supreme Court, the "continuing danger" test 

(as he calls what I have bcen referring to as the proneness to recur test) and the internal cause test "appear 

to be divergent. but in tact they stem from a common concern for public safety.'" 

The "continuing danger" theory holds that any condition likely to present a recumng danger to the public 
should be heated as insanity. The "internai cause" theory suggests that a condition stemming from the 
psychological or emotional make-up of the accused, rather than some external factor, should lead to a 
finding of insanity. The two theories share a common concern for recurrence, the latter holding that an 
internal weakness is more likely to lead to recurrent violence than automatism brought on by some 
intervening external cause." 

This serves to highlight an important feature of the defence of automatism. While the defence ot 

automatism follows horn the voluntar~ness requirement, and so concerns the capacity of a defendant to 

'Note how much has changed in the last hundred years of psychiatry. As I noted above (p. 63, fn. 10). 
the defence of automatism reflects the association in late nineteenth century psydria try among fugues, 
sleepwalking, hysteria, and epilepsy. Dissociative fugue, sleepwalking disorder and conversion disorder 
or hysterical neurosis, conversion type-the modem equivalents of fugue, somnambulism, and hysteria- 
can all be found in DSM-IV. But they appear in separate chapters. Dissociative fugue is a dissociative 
disorder, sleepwalking disorder a sleep disorder, and conversion disorder a somatofom disorder 
Epilepsy does not appear at all. 

'Parks (1992). at 305. 



bear responsibility for her or his actions, the scope of the defence is set, in part, in terms o f  the pubiic 

policy-level concern for maintaining a certain level of public safety. Built into the structure of the defcncc 

of automatism is the tension between the two goals which govern criminal Iaw: punish the guilty, and 

protect the innocent. 

121 As La Forest J. argued, neither the proneness to recur test a s  formulated in Bratty nor the internal cause 

test as formulated in Rabey would produce a definitive answer here. Doctors testified that the likelihood 

of  Parks committing another violent act while sleepwalking was no greater than the  chance o f  anyone in 

the general population committing their first. As such, the violence he committed was not prone to recur. 

But recall that this test does not state a necessary condition for finding that a person suffers from a diseasc 

of the mind; In La Fctrcst.5 words, "recurrence wggests insanity, but the absence of recurrence does not 

preclude it."' This is not simply a weakness of the proneness to recur test in the context ot 

somnambulism, however, but rather a weakness in the proneness to recur test generally. 

More interesting is  the ill-fit of the Rabey version of the internal cause test to somnambulism in 

general and Parks in particular. As La Forest recounted, 

the Crown in this caw argues that the causes of the respondent's violent sleepwalking were entirely 
internal, a combination of genetic susceptibility and the ordinary stresses of everyday life (lack of sleep, 
excessive afternoon exercise, and a high stress level due to personal problems). These "ordinary sbcsses" 
were ruled out as external factors by this court in Rabey. (p. 307) 

However, La Forest argues, what constitutes "ordinary stresses" for the waking person may be differcn t 

from those for the sleeping person. 

One could argue that the particular amalgam of stress, excessive exercise. sleep deprivation and sudden 
noises in the night that causes an incident of somnambuIism is, for the sleeping person, analogous to the 
effect of a concussion upon a waking person, which is generally accepted as an external cause of non- 
m a n e  automatism. (p. 307) 

7 Notice that La Forest says that recurrence "suggests" insanity. He thus casts the test in evidential 
terms; that a mental disorder gtves rise to violence that is prone to recur does not, by this account. make 
i t  a disease of the mind as a point of law. 



As we all sleep, such an argument would have to make no reference to Parks' "subwtive condition" in 

particular, and would thus, by the &bey vcrsion of thc internal c a u r  test, justify allowing the defence or 

non-insane automatism. 

131 The mlution adopted by Ontario Court of Appeal-and upheld by the Supreme Court of Canada- 

involved re-introducing into the law of automatism the causal link between disease of the mind and the 

state of automatism which the h b e y  test had collapsed by ruling that internally caused dissociation 

constituted a disease oi the mind. Galligan J.'s argument was smple  and elegant: following the medical 

evidence, he argued that "the impairment of the respondent's faculties of reason, memor); and 

undentanding was caused not by any disorder o r  abnormal condition but by a natural, normal condition-- 

sleep" (pp. 46-61 

W lhile the lack of function of the faculties or [sic1 reason, memory and understanding coincides with 
the sleepwalking episode, it is not caused by it. Therefore, the disorder of sleep or the abnormal 
condition are not the cause of the impairment. In the absence of what I see to be the ewntial causal 
connection between the disorder or abnormal condition on the one hand and the impairment of the human 
mind and its functioning on thc other, I cannot see that the disorder impaired the respondent's mind o r  
its functioning. (p. 466) 

Thus, insofar as any acceptable test of automatism must have as a consequence of its application the 

classification of somnambulism as a ground of the defence of non-insane automatism, the structure of the 

defence must reflect a causal (rather than constitutive) connection between (a) the disorder or abnormal 

iondition and (b) the impairment of the human mind and its functioning on the other. 

I shall takc u p  the issue of the tension within the structure of the defence of automatism between 

the goals of criminal law in chapter twelve. In the remainder of this section 1 will consider some 

questions concerning the causal structure of the defence of automatism prompted by the courts' analyses 

of Park,  and some general issues arising from earlier chapters. My focus will be on the internal cause 

test, the dominant test in English and Canadian law. 

'Lack perhaps sufficient for Parks to have been insane by the Kemp rule. 



The objective standard(s) in automatism 

[n his dissenting reasons in &bey, Dckson C.J.C. argued that 

[iJf (the accused] has a brittle skull and sustains a concussion which causes him to run amok, he has a 
valid defence of automatism. If he has an irregular metabolism which induced an unanticipated and 
violent reaction to the drug, he will not be  responsible for his acts. If he is driven into shock and 
unconsciousness by an  emotional blow, and was suxeptible to that reaction but has no disease, there is 
no reason in principle why a plea of automatism should not be available. The fact that other people 
would not have reacted a s  he did should not obscure the reality that the external psychological blow did 
cause a loss of consciousness. A person's subjective reaction, in the absence of any other medical or 
factual evidence supportive of insanity, should not put him in the category of persons legally insane.' 

Dickson's concern would in part be answered if the Rabey formulation of the internal cause test were 

modified along the lines I argued were implied by Galligan J's argument in Parks above. If the shucturc 

of the defence construes the relationship between "the disorder or abnormal condition on the one hand 

and the impalrrnent of the human mlnd and its functioning on the other" causally (as in Park), rather than 

constitutively (as in &bey) then 

a person's subjective reaction, in the ab*nce of any other medical or factual evidence supportive ot 

insinity would not p u t  her or him in the category of persons legally insane. Let me explain why. 

If we introduce a causal rather than constitutive relation between (a) the disorder or abnormal 

condition and tb) thc ~mpatrment of the human mind and its functioning, then a failure of the intemal 

C J U ~  test cannot cnra~l that the accused be placed In the category ot the legally insane. Rather, such a 

failure would only entail that the accused's behaviour must be 

explained in t ens  of an intemal cause." An intemal cause need not be pathological: recall that Dr. 

Roswell thought that Rabey's actions were caused by extreme rage. So modified, the intemal cause test-- 

perhaps more accurately called the external cause test in this formulation-would have two components. 

'''By referring to the accused's behviour, I a m  being deliberately ambiguous between (1) the accused's 
loss of conscious control over the movements of her body; and (2) what the accused did (or what we 
would say she did had she been acting). 



Non-i 
Only 

.ternaI 

m a n e  automatism is automatism proceeding from an external cause. 
those events which might affect the average normal person as  they did the accused count a5 

causes" for the purposes of this defence. 

A failure of this test makes the defence of non-insane automatism unavailable to the accused as  a point 

of law. It  may provide at least provisional evidence for the claim that the accused's actions p r o c d c d  

from a mental illness. However, whether or not the condition from which the a c c u d  suffered supports 

the defence of insanity is a separate question of law. 

But this leaves unanswered the other half of Dickson's question: why should psychoiogical-blow 

automatism contain an objective test? Note that, in one sense, the internal cause test implicity requires 

an objective standard w e n  in cases whether the purported cause of automatism is some event other than 

a psycholog.lca1 blow. How can this be so? Let us consider Dickson's counter-examples, a blow to the 

head where the skull is brittle and a vtolent and unanticipated reaction to a drug caused by an  irregular 

metabolism. A clue to the answer can be found in Dickson's characterization of the second example: the 

reaction to the d r u g  must be, among other things, unanticipated. If it were anticipated, i t  would follow, 

the defence of automatism would not be available. That is to say, for the defence of automatism to be 

available to the deiendant, she must not h a w  been negligent with respect to the arcurnstances which 

caused her to lose conscious control over the movements of her body. 

As we saw, such a standard prc-dates the emergence of the general defence of automatism. 

Such a standard of negligence is an objective standard in the sense that its satisfaction is independent of 

any facts about the defendant's capacity to conform to the requirements of the law at the time of the 

commission of the offence with which she or he is charged. But this is a different sort of standard than 

that required by the Rabey test. The irregularity o f  Dickson's hypothetical defendant's metabolism would 

not i t s e l f  be subject to an  objective standard. But Rabey's abnormally low dissociative threshold was so 

subjected. 

"See above, pp. 65-63. 
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Causal indeterminacy and the boundaries of agency 

It  is a philosophical commonplace that no set of simple facts will sort the operating causets) of an event 

from its background conditions and causes sine qua non. To use a familiar example, in a certain context 

"the presence of oxygen" may be said to have caused the match to light ( i f  it ignited in what was 

supposed to be a vacuum), whereas in another "because i t  was subject to friction" is the better answer ( i t  

~t ignited upon my stepping on a box of matches). In either case, but for both factors, the match would 

not have lit. Causes are picked out from the indefinite list of initial conditions and  operating causes arc 

picked out from the indefinite list of causes sine qua m n  as  a function, in part, of our explanatory interests. 

A different sort of causal ~ndeterrninacy accompanies the external cause test, as I will refer to my 

reformulation of the internal cause test in Rabey. The external cause test provides a criterion to determine 

whether causes that vccur from without the agent constitute external causes for the purposes of the 

defence of automatism. But while Rabey may have responded to Miss X's words in a manner in which 

a n  average normal person would not, her saying those words were not his doing. The external cause test 

thus supposes that the boundary between the agent and the circumstances in which she acts to have been 

already been drawn. 

This is well illustrated bv a recent English automatism case, R. v. T.." 'T' was charged with a 

mmor burglary oifenct.. Her deienct. was that her actions were unconscious and involuntary, as she was 

suffering from post-traumatic stress disorder (MSD), having been raped three days earlier.:' The 

Snaresbrook Crown Court found that she had the defence of non-insane automatism available to her 

because her assault was surely an external cause. But nothing in the facts of the case nor the structure 

o i  the Quick version of thc ~ntcmal cause test prevented the court from finding that the state ot 

' )FED has g v e n  rise to defences of non-insane automatism in two U.S cases 
State v. Ierrett (1983) 307 S.E.2d 3399, and State v. Fields (1989) 376 S.E.Zd 740. 

I have found, as well: 
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automatism in which T found herself was caused not by the assault she experienced, but the condition 

to which i t  gave ri*. 

The court thus judged that the psychological trauma which accompanied T's assault was part of 

the assault rather than her reaction to it-or in any case n o  more so than we might say that my arm's 

breaking upon being struck by a heavy object is my reaction to the injury rather than the injury itself." 

I d o  not mean to suggest that the court was wrong in so doing, but only to point out that the external 

cause test in itself does not tell us ~ , -ht rc  an action or event to which an agent is subject ends and whew 

the agent's response to that action or event begins.:' In this sense, then, the external cause test appears 

to presuppose a d~stlnctmn between th~ngs  we d o  and things that happen to us. 

Causality and Explanation 

The alternative accounts of T that I have just proposed draw the boundaries of the explanation of hcr 

behaviour at different points. This is predicted by the structure of the external cauw test, which selects 

thc cauw of an agent's bchaviour by an cxplanatory criterion: those events are external causes of a n  

agent's behaviour that can explain the agent's behaviour without reference to that agent's subjective rnakc- 

up- According to the ruling of the court, the explanation of T's behaviour extend back three days before 

her arrest. According to the alternative account that I suggested, T's behaviour could be explained by 

(acts about the condition from which she suifcred at the moment of the robbery. Is this a difference that 

makes a difference? 

"Note that the court's judgment does not rely on a causal generalization. If your arm is stmck by a 
heavy object, then, ceteris panbw, it follows with high probability (if not necessity) that it will break. P'ISD 
does nat follow from the trauma of sexual assault with the same sort of regularity. 

"Quick illustrates this point as well. The court in that case, recall, argued that the insulin which Quick 
had taken constituted an external cause of his diminished state of consciousness (see above, p. 86). But 
his reaction to the insulin could have been singled out as the cause. 
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Indeed. To choose the court's explanation is to explain T's bchaviour in terms of what happened 

to her. To choose my alternative explanation is to explain T's behatiour in terms of her response to what 

happened to her. According to the first explanation, T's behaviour was externally caused. According to 

the second, it was internally caused. If we accept the first explanation, T would be entitled to an acquittal. 

If we accept the second, T would be either convicted or (and this is more likely) she would be committed 

to a medical institution. With the causal and explanatory indeterminacy of the external cause test, comes 

an indeterminacy of the defendant's blameworthiness and rights to liberty. 

Thus the dctcncc oi automatism raises questions about the function and structure of norms. 

evidence, and causality in the explanation and evaluation of human behaviour. How can we sort through 

this "quagmire of law," as Lawton J called the defence of aut~matism?'~ I submit that light may be shed 

o n  these puzzles and problems if we look at certain developments in the history of two criminal law 

defences with which automatism has many structural parallels, nameIy insanity and provocation. In 

chapters nine and ten i will trace the changes undergone by the law of insanity from 1724 to 1843. In 

chapter eleven, I will trace the changes undergone by the law of provocation from 1832 to the present. 

In light of the material covered in these chapters I will return, in chapter twelve, to the issues raised 

above. 

'"In Quick, at 355. 



Chapter nine: 

The wild beast 

The most important case in the history of the insanity defence in Anglo-American law is R. p. Hadfield 

(1 8001.' Had field's counsel Thomas Erskine almost single-handedly overturned the legal view of insanity 

which had governed the insanity defence for hundreds of years. That view has come to be known a s  the 

"wild beast" test, named after its formulation by Justice Tracy in R. v. Arnuld (17241.' 

Elements of the wild beast test go back to Justinian's Digest, but the English authorities for the 

views which Tracy summarized in Arnold were Coke and Hale. I b e p n  this chapter with an examination 

of Coke's and Hale's treatment of insanity. I turn then to Arnold, and a case from the second half of the 

eighteenth century, R. ;.. Frrrns (l769).' In chapter ten I will look at Hadfield and M'Naughton, the two 

cases in which the view oi msanity cxplorcd in this chapter were overturned. At the end of chapter ten. 

I outline the key elements of the changes undergone in the insanity defence from A m l d  to M'Naughton. 

There are important parallels between the relationship between the questions of evidence and explanation 

that were centrally at issue in t h e  changes and the questions of evidence and explanation in the defence 

of automatism to which 1 drew attention in the last chapter. 

Coke and Hale 

Coke and Hale both wrote in the mid-seventeenth century. Defence lawyers had yet to be accommodated 

in criminal trial procedure, and counsel for the prosecution was rare. It is not insignificant that the la LC 

,27 St. Tr. 1281. 

'16 St-Tr. 684. 1 do not know when justice Tracy's view gained its name. Neither Erskine in Hadfield, 
nor Cockbun, Daniel M'Naughton's counsel (R. v. M'Naughton I St.Tr.N.S. 837) refer to it in those terms. 
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for which Coke and Hale were authority was overturned on the strengths, in part, of the arguments of 

two lawyers.' The insanity defence a s  Coke and Hale describe is very much a defence for the criminal 

tnal of their day. In the mrd-wventeent h century, juries, made u p  in large part by veteran jurors, would 

hear u p  to twenty cases a day. They stopped to consider the evidence-typically presented by the 

plaintiffs and defendants themselves--only every few cases. Evidence would thus have to be clear, 

compelling, brief, and accessible to the lay person, as the law of insanity in this period required. 

Coke's treatment ot insanity is limited to a few brief comments in the first and third of his 

lnstltutcs of the Law3 ot England (written in 1628 and 1644, respectively). By contrast, in his Historv of 

the Pleas of the Crown, left unfinished at his death in 1676, Hale gives a whole chapter over to "ideocr., 

madness and lunacy." While Hale's Pleas were not published until 1736 (and so after Arnold), he  and 

Coke wrote as neartontemporaries. Their accounts of the law do  not differ a s  to what sort of insanity 

will exculpate, but Hale's delimitation of this category rests on much more detailed analysis. 

Both recognize tour basic catcgorics of insanity. The first is zdiota or  ideocy, a natural condition 

whereby a person 15, tor the duratton ot her ur h ~ s  lifc, nun cornpus rnentis, a phrase which Coke translatm 

as  "of no sound memonc,"' but which may be rendered literally a s  "not in control of one's mind," or "not 

in control of one's reason." The old test, HaIe teIls us, was that one is an ideot 

who know not to tell 20s. nor knows who is his father or mother, nor knows his own age; but if he k n o w  
letters, or  can read by the instruction o t  another, then he  is no ideot." 

'Erskine in Hadfield and Cockburn in M'Naughton. 

'Coke, first Institute Lib.3 C.6 +I05 

"Sir Matthcw Hali., Historv of the Pleas of the Crown (London: Professional Books, 1971 ), p. 79. 



However. by Hale's hme, thc boundaries of "idcocy" arc no longer set in law. Rather, "ideocy or not is a 

qucstion of tact trtablc by jury, and somct~mcs by inspution."' For both Coke and Hale, i d i o q  exculpates 

on the same grounds a s  does infancy.' 

Coke's next two categories are  as  follows: 

2. Hee that by sicknesses, griefe, or other accident, wholly loseth his memories and understanding. 3. A 
lunatique that hath sometimes his understanding and sometime not ... and therefore he is called non cornpos 
mmtis. so long as  he hath not understanding? 

Hatc treats thew two f o m s  of insanlty as  sub-scts o i  dementia accidentalis. This condition--which proceeds 

irom various causes, ranging from thc distcmpcr of the humours of the body to concussion--may first oi 

all be divided into partial or imperfect insanity and total o r  perfect insanity. Insanity may be partial in 

two senses. On thc one hand, persons may labour "under a particular dementia in respect of somc 

particular discourses, subjects or applications.'' On the other hand, insanity may be partial in degree, as 

is the case of the melancholy. Neither partial form exculpates, "for doubtless most persons, that are felons 

ut thcmselvcs, and uthcr arc under a dcgrcc. ot partial insanity, when they commit these offences.""' 

Following Coke, Hale divides accidental dementia, in either total or partial form, into permanent 

o r  fixed insanity (called madness), and temporary insanity (called l u m q ,  "for the moon hath a great 

influence in all diseases of the brain, especially in this kind of dnnentzh").:' Coke's and Hale's final 

  ale, p. 29. Halc does not tcll us what "inspection" amounts to procedurally. 

8 Recall that according to Hale there was a legal presumption that children under seven were doli 
incapax, incapable of discerning between good an evil; see above, p. 26 

'Coke, first Institute, Lib.3, C.6 5246a. 

'Qf course. this may beg the question. So would argue the alienists of the early nineteenth century, 
w ho--in modern terms--would have had u s  med icalize criminal responsibility much more broadly than 
wc do now. Onc prson'z  r n d u j  ponm, is anothcr's mudus t o l l m ~ .  

"Hale, p. 31. 
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category is a special instance of temporary insanity, namely drunkenness. Because i t  is self-induced, 

drunkenness is no dcfcnce." 

Both Coke and Hale grant that the temporarily insane have a defence if their crime is committed 

while labouring under their illness. But, in Coke's words, "[the condition from which the accused 

sutferedj must be an absolute madness, and a totall dcprivation of mcmorie."" If an accused is said to 

fall in and out of such a n  "absolute madness, and ... totall deprivation of memorie," he or  she will be 

presumed to have been sane at the material time. The fact that the accused exhibited symptoms oi 

dementia in the past does not overturn the "presumption of law [that] every person is presumed o t  s n c  

memory, unless the contrary be proved." 

[ I  J f  a man be a lunatik, and hath his lucida in tml la ,  and this be sufficiently proved, yet the law presumes 
the acts or offences of such a person to bc committed in those intervals, wherein he hath the use of reason, 
unless by circumstancc~ or c ~ ~ d c n c c  i t  appears thcy were committed in the time of his distemper.:' 

Why does insanity exculpate? Coke gvcs two answers. The first is contained in the idea that thc 

. - 
insane are non cornpos rnmtis; k i n g  so, they arc  incapable of shouldering criminal responsibility:' The 

second dates back to the Di~es t ,  that funosus solo furore puniture: l i  teraliy, "a madman is punished only by 

his madness," but interpreted over time to mean something more like "madness is punishment tmough."'" 

' q h o u g h  brain damage caused by long-term alcohol abuse could serve as a grounds of a defence or 
dementia accidentalis. 

13 Coke, third Institute, C.1, p. 6. It is not clear what Coke meant by "total deprivation of memorie," 
whether, that is, he meant, as we would today with such words, that the accused must be amnesiac with 
respect to the event, or  if--as I suggested above-"memory" was  closer in meaning to "mind." 

""[lJn criminal1 causcs, a s  iclonte, kc .  the act and wrong of a madman shall not bee imputed to him, 
tor that in those causcs uctuj non facl't nisi mens sit rea, and he is ... without mind or discretion." Coke, first 
Institute Lib. 3 C. 6, 5405. 

IbNote that these two are, strictly speaking, incompatible, insofar as the second presumes that the 
insane offender is guilty of something, else her or his condition would not constitute punishment rather 
than merely suffering. 
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Hale xvmed to iavour thc t i n t  answer, arguing that thc insane "have not the use of understanding, and 

act not as reasonable creatures, but their actions are in effect the condition of brutes."" 

Hale's words would seem to foreshadow justice Tracy's famous statement of the so-called "wild 

beast" test in Arnold, but the latter preceded the publication of Hale's Pleas by thirteen years. Thc law as 

Tracy set it down was nonetheless as much Hale's as i t  was Coke's. 

When a man is guilty of a grcat offence, i t  must be plain an3 very clear, before a man is allowed such an 
exemption [ L C .  acquittal]; that i t  is not cvcry kind of frantic humour or something unaccountable in a 
rn'ln'5 acttun,, that point5 hrm out to tw such a madman as is to bc exempted from punishment: i t  must 
bt. a man that is totally dcpr~ved  oi his undcrstanding and memory, and doth not know what he  is doing, 
no more than an  infant, than a brute. or  a wild beast, such a one is never the object of punishment." 

The analogy between insanity and infancy is old; w, too is that between insanity and the condition ot 

"brutes." In their early formulations in Roman law, the analogies were drawn on the same ground: 

infants, animals, and the insane all lacked the capacity to understand what they were doing in the sen= 

o i  undcrstanding relevant to cnminal responsibility. But, as we will see, the "wild beast" was a powerful 

metaphor. 

Arnold 

By the time Edward Arnold's trial was held in 1723, the procedural changes which would lead to thc 

modern criminal mat had begun. The Treason Act ot 1696 allowed a defendant charged with treason to 

bc. represented by d ldrvycr This practtcc wab cx ten jc j  to defendants charged with misderneanours, but 

not with ielonies. Thts seems curlous to us now, but i t  was not arbitrary. The Treason Act was, it seems, 

largely a response to a series of now infamous treason trials in the latter part of the seventeenth century, 

like the trials for the Popish Plot. Lawyers for the defence were allowed so as to prevent charges o i  

treason k i n g  used as a means for the dominant power to silence political enemies. This right was 

I i Hale, pp. 31-2. 

'8Arnald. at 764-5. 
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extendcd to misdemcanours for a n  independent reason. Misdemeanours at the time included matters 

which we would today consider civil, for example, questions of property rights. So misdemcanours often 

concerned detailed pornts of law, with respect to which thc lay-person could not be expected to be 

acq ua ln ted. 

Fclonics arc, bv contrast, comparatively straightforward: theft, murder, and the like are terms oi 

law not as heavily weighted with legal technicality a s  contracts or w i lk  Other arguments supported the 

excfusion of the right to counsel from persons charged with felonies. First, the judge had traditionally 

acttd a s  counsel for the dciendant rn such matters, as  did Justice Tracy in Arnold. Second, thc rules ot 

proof were taken to be stringent enough to act a s  suificicn t procedural safeguard against unfair con~ict ion.  

F ~ n ~ l l v .  the view at thc trmc that no onc cc~uld better dctend the accused 

h~mself, a s  Is)he was best acqua~nted  with the tacts o i  the case, and her or his 

count as  persuasive evidence of guilt o r  ~nnoccncc." 

than the accused her- ur 

behaviour at trial ~%-ould 

This final argument obviously had as its model the scenario of an innocent denying, for example, 

that she, rather than another, had committed a theft, o r  arguing that she had committed assault in self- 

defence. But In caws where the dcfencc. raised was insanity, the m l c  excluding counsel for the defencc 

plaicd allegedly Injamb dfendcrb  In the unlikely position ot having to argue on their own behalf that thev 

were insane. This was the position of Earl Ferrers. 

But exceptions to the prohibition were being made by the early eighteenth century. Arnold 

enjoyed such an cxccption. He was appointed a solicitor, who was apparently empowered to call 

witnesses but allowed to examine them only through the trial judge. He exercised the latter right only 

in trcqucntly thruughou t t hc tnal, thC b.ct5t bulk ~i examination being conducted by the rcpresentativcs ot 

thc Crown. Arnold w ~ s  iikcly granted this limited counsel--a departure from the procedural norm upon 

19John H. Langbein, 'The Criminal Trial before the Lawyers," 45 (1978). Univers i~  of Chicago Law 
Review, p. 307. 



whose novelty justice Tracy remarked at two occasions during the trial, ~ a y i n g  at one point that the 

defence "had all thc t a v o u r  and indulgcncc ~maginablc" Ip. 758)--because he was incompetent to defend 

h~mself. Throughout thc tnal, he responded to the Judge's offers to cross-examine witnesses only with 

apologies for the harm he  had caused." Ferrers, by contrast, was clearly competent to conduct his own 

defence, a point which of course counted against his case. 

Arnold was charged with shooting at and wounding one Lord Omlow. The transcript does not 

tell u s  where the incident took plncc, or t\vho Lord Onslorv was; perhaps the intended readership at  the 

trmc could haw bccn ~ u p p o w d  to know these tacts. In any caw, i t  appears that Lord Onslorv was well- 

known to Arnold and his neighbours, and, with the noteworthy exception of Arnold, well-liked. 

Arnold shot Lord Onslow one morning as Onslow and three companions were hunting. As well 

as testifying as to the particular circumstances of the shooting (which need not detain us  here), Onslo~~'s 

companions' testimony supported the Crown's argument that Arnold "had a steady and r e d u t e  design," 

and so was not mad. While one acknowledged that Arnold appeared pale and confused, the general 

p~cture parntcd tvar, 0 1  d n  assassn who kncrv what hc rseas doing, and acted with motive. Asked by one 

of Onslow's companions why Arnold did not shoot him as well, Arnold replied that he was a good man, 

while Onslow was not (p. 7061.'' 

The remainder of the Crown witnesses were persons who saw Arnold the day of the shooting. 

Both the proprietor oi the shop at which Arnold had purchased shot and gunpowder and her daughter 

tcstrfitd that Arnold had conducted himsclt rationally. X neighbour testified that Arnold had asked that 

mvrning whether hc had wen Lord Onslow, wearing that i f  he saw Onslow he would shoot him. Two 

'"indeed, if he is to be believed, Arnold was not even clear about the action for which he was being 
tried: "With humble submissions, I don't know what to say. May God forgive; i f  i t  is my fault, I am mrry 
for it. I don't know what to say more" (717). 

"Even the fact that Arnold appeared pale and confused after the act was later offered by the Crown 
a5 proof of his guilt. Scq. Cheshire argued that "his behaviour afterwards, his countenance was pale and 
I~vrd, which shcwli gu~l t ,  dnd thoughts o i  rcmorx., anger, and revenge" (746). 
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other facts supported thC argument that Arnold had acted with deliberation that morning. First, hc had 

requested a heavier gauge of shot than usual. 'That  shcws," argued Tracy in his summing up, "whether 

h e  had not some morc than ordinary design, greater than what was usual when h e  went to kill rabbits" 

(p. 756). Second, his neighbour testified that Arnold had shot his gun earlier in the day, presumably to 

ensure  than i t  was not damp or otherwise disabled. 'That  shews," Tracy argued, 

his reason and his judgement, if he did this; it shews it was not the effect of sudden rage and distraction, 
but a premeditated thing, laid with design and artifice, and  that he had the use of his senses and reason. 
cp. 757) 

Finally, the local commissiont.r of the peace gave testimony that would provide motive. He went to visit 

Arnold in jail, where Arnold told him that he thought Onslow was "the author of all the tumults, 

disturbances, and confusions, and wicked devices, that had happened in the country," and that he had 

lung Intended to murdcr h ~ m  (p. 71 5). 

Following the Crown's case, the solicitor for the prisoner called sevcral witnesses, the bulk ot 

whom were Arnold's relatives. They dl1 tcstifitd that in thcir opinion Arnold had long been insane. 

Arnold was apparently an untoward child. His father had, upon the urging of his neighbours, "sent 

[Arnold]  a soldier," hoping this might cure whatever i t  was that ailed him. The procedure apparently 

required Arnold's tathcr to petition Lord Onslow, who, 1 gather, had in some official capacity seen to 

Arnold's enllstment. Arnold won dcscrttd and  returned home. Following this event, i t  was 

commonplace for his neighbours to warn Arnold that if  he  did not behave himself-and often he did not-- 

Lord Onslow would x n d  him abroad. In time, Arnold's estimation of Onslow's power over him grcrv 

excessively delusional. He complained to the local innkeeper a t  one point that he could neither eat nor 

dnnk ,  a s  Lord Onslow was in his belly (pp. 731-2). 

Witncss bv LVI tncl;,, thc Crown challcngcd thc v iew that Arnold was insane, rather than wicked, 

and cast doubt, oftcn uncharitably, on thc witncsscs. 



Serj. Darnell: What do you mcan whcn  you say, hc was sometimes in his senscs, and sometimes not: 
how often wcrc thost intervals? 

Nathaniel Arnold: L can't say it. 
Darnell: Did you never observe some mcn of discretion act indiscretionally? 
Arnold: Yes certainly, I may have done it m y d f .  (pp. 720-1) 

Wheatly: One time, as L was shaving him, he said, Damrnee, cut my throat. 
Serj. Chesire: I suppose, at that time, you had given him a nick; 1 ask you, whether he said, Cut mv 

throat? Or, You will cut my throat? 
Wheatly: He said, Damn you, cut my throat. 
Serj. Whitaker What answer did you make? 
Wheatly: Nonc: I was afraid. 
Whitaker: Did you takc cvcry man tor madman that swore when you cut him? (p. 735) 

In their final arguments, the Crotvn counsets argued that all the testimony given by Arnold's rclativcs 

should be rejected because i t  was clear--or so it was argued-that, despite their oaths, thcse witnesses werc 

simply trying to prevent Arnold from being hanged. That they in fact did not regard Arnold as  mad was 

shown by the fact that thcy had not takcn steps to have him confined. Seri. Cheshire argued: 

Nonc of them [Arnold's rclativcsl have done any thing to restrain this man, to prevent him from doing 
any mischief; and thcy tcll you the rcason is, they feared no il l  of the man: the account they have given 
of him is, that he was an untoward, wickcd boy; and as he grew up to be a man, he still grew more 
wlcked; so that he rather appears to have k.en a wicked man, than a madman: consider, therefore, 
whether they [Arnold's relatives1 ought to bc bclicved [when they claim that Arnold was madl. (p. 7471'' 

But i t  is not clear that the testimony ot  the witncsses for the defence would have had m u c h  effect. 

even if  it had not bc discredited. The effect oi the defence's argument was that Arnold's beliefs werc t hc 

beliefs of a madman. But according to thc thwry of thc prosecution--upheld by Justice Tracy--neither thc 

content nor thc sourcc3 of thC defendant's bclicfs wcrc, strictly speaking, at issue. The fact that he had 

acted o n  belieis showed that his actions were purposive, and the fact that those beliefs led him to commit 

his act showed that he had motive. His actions, unlike those of a wild beast, could be explained; thus hc 

was held accountable for them. 

"Mr. Marsh, argulng for the prosecution, went further, arguing that Arnold's family had been 
negligent. "[[It doesn't appear thcy cvcr send any person to him to let him blood, or to g v e  him any 
advice o r  physic; that doth not only makc them blame-worthy, but, I apprehend, makes the evidence they 
have g v e n  of his insanity incredible, as coming from them, because i t  is hardly credible he should be so. 
and they not take that care of him as they ought" (751 1. 
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In Coke's and Hale's tt'nns, Arnold suffered from partial madness: madness because (in Hale's 

terms) his illness was fixed, partial because his illness did not render him nun compos rnentis. Fcrrcrs, by 

contrast, suffered from total lunacy, lunacy because he p a d  in and out of madness, total b e c a u s  when 

In its grips he was "01: no sound memoric." Arnold's undoing lay in the fact that his madness was partial, 

Fcrrcrs' in the fact that his total insanity was episodic. 

Fe rre rs 

Like Arnold, Ferrers was appointed a soiici tor. However, and presumably because, unlike Arnold, he rvas 

not incompetent, Fcrrcrs conducted his defence himself. Ferrcrs shot and killed a man under his emplov. 

john Johnson. X bill had bten p a s d  two ycars earlier "to separate lord Ferrcrs from his lady." As a 

c o n q u e n c e  ( the report docs not state why 1, Mr. Johnson was appointed receiver o t  Ferrers' estates. This 

arrangement initially met with Ferrers' approval, as he and Johnson had been on good terms. But this 

changed upon Ferrers' discovery that Johnson could not be persuaded to break his trust. Lord Ferrers 

came to believe--the judgement does not say whether correctly or reasonably so-that Johnson had 

colluded w ~ t h  Fcrrcrs' 3Jvcrsarics and had b c ~ n  instrumental in procuring the act of Parliament. Hi.; 

>u>pIcion of johnson cxtcnded beyond th15 aifair. Ferrers soon accused Johnson of working against him 

in his business dealings elsewhere. One day, Fcrrers called Johnson in to his house, and behind locked 

doors  asked him to sign a paper admitting to being a scoundrel. Johnson would not, and Ferrers shot 

him, though not fatally at first. Fcrrcrs apparently decided to spare him his life, and called for a 

physician. Johnson died the next day, however, and Ferrers was caught ha1 f-heartedly trying to exape. 

after barricading himsclt in his hou* for scvcral hours. 

Thc pnnc~pa l  W I  tncss called tor the prosxu tion was the phystcian who had attended Johnson '1 t 

Ferrers' estate. Ferrers had confessed to the doctor that he had intentionally attempted to kill Johnson. 

His motivation, he  explained, was to revenge johnson for the wrongs for which Ferrers believed him to 



be responsible. The Crown's case rested largely on this testimony, other witnesses having been called for 

the most part to establish thc facts of thc lncidcnt in greater detail than we need consider here. 

Ferrers then rather rcluctantl y and apparently with some shame announced that his defence would 

be temporary insanity. "1 am convinced," he claimed, "from recollecting within myself, that, at the time 

of the action, 1 could not know what I was about" (p. 923). Witness after witness was called supporting 

Fcrrers' contention that he often fell into madness. Evidence was presented (though some rejected as 

hearsay) that bath Fcrrcrs' father and sistcr s u t i c r d  from lunacy. For the first time in the history of the 

. . 
l n ~ n l t y  deicncc. a doctor was callcd to tcst~fy." Dr. Munro testified that several of the symptoms which, 

according to thC othcr WI tncscs, Fcrrcrs cxhibi ttd---falling into a rage upon no provocation, being gravely 

suspicious of persons with no just case, for example--were indeed symptoms of lunacy. Dr. Sfunro. 

however, did not offer a direct diagnosis of Fcrrers. 

The Crotvn's case rested on the fact that no one had been witness to the event, and so no one 

could corroborate Fcrrers' cla~m to h a w  at that t ~ m c  failed to have control over his actions. 

In the first place, there IS none Ino evidence presented by the defence] which applies to the time of 
curnmittmg thc tact. HI, wbnety 1s acfm~ttcd, and drunkenness would not excuse; and even supposing 
~t had appeared to your lordships, that the noble prisoner was sometimes, by fits and starts, under a 
degree of lunacy or temporary insanity; yet if he was of sound mind at that hour, he is a person within 
all the rules and distinctions which lord Hale explains. (p. 952) 

All but one witness, Elizabeth Wilson, had testified that Ferrers alternated between moments of lunac? 

and moments of lucidity. Thc salicitor general dismissed her testimony as  inconclusive: 

When she came to explain thc instances from which she drew that conclusion, the prinapal one insisted 
upon was ridicutoul;; thc anger which hc lihcwcd a servant, who had neglected to take care of a favourite 
mare, intrusted to his management. This was a vivacity so natural, that i t  if be deemed a symptom oi 
madness, few are frcw from it. cp. 9 ~ 3 ) ' ~  

L?here is a kind of "economy of evidence" at work here: Dr. Munro's testimony takes up the gap 
created by the exclusion of the laydiagnoses offered by Ferrers' other witnesses. 

'This suggests that this version of the law of insanity contains a kind of inverted objective test. The 
modern defence of provocation, mall, rcquires that a person guilty culpable homicide may be found 
guilty of manslaughter rather than murder if  ( i )  provocative words and/or deeds by the victim had caused 
the accused to IUSC seli-control buddcnly, and ( i i )  a rcasonablc or average person might have been caused 



In hib opcnlng remark3 In Arnuld, $q. Chcurc had spokcn to this final concern, that the category 

oi  insanity not be improperly broadened. 

Every man that so departs from reason, every wicked man may be said to be a madman; but I hope that 
shall not skreen all that so act, and free and exempt them from punishment. (p. 701) 

The solicitor-general in Ferrers voiced this concern more clearly and forcefully in his dosing remarks. 

My lords," in some r n x . ,  every crime procccds from insanity. All cruelty, all brutality, all revenge, all 
In justice, is insanity. Thcrc were philosophcrs, in  ancient timcs, who held this opinion, as a stria maxim 
of thcir sect; and my lord, the opinion is right in philosophy, but dangerous in judicature. I may have 
a useful and a noble intluence, to regu la tc the conduct of men; to control their impotent passions; to teach 
them, that virtue is the perfection of reason, as reason itself is the perfection of human nature; but not to 
extenuate crime, nor to excuse those punishments, which the law adjudges to be their due. 

M y  lords, the nccessi ty of his majesty's justice; the necessity of public example, calIed for in this 
prosecution; and the effect of the whole cvidencc is submitted to the weight and wisdom of vour 
judgment. (pp. 941-5) 

The necessity of his  maicsty's justice and of public example, it seems, r equ i rd  that the evidential 

,tandard, whcrcbv thc prcsurnption ot unity could be rcbuttcd, should be s e t  above that which was 

sitisiicd by thc cvdt.ncc Ferrcrs had marshalled o n  his bchali. H e  was found guilty and hanged. 

to 10% self-control by such pruvucat~vc words and/or decds. In short, reasonableness/averagencss entails 
(partial) innocence. Hcrc, by contrast, rcasonablencu/averageness entails guilt. 

lSFerrers was tried before the House of Lords. 



Chapter ten: 

The criminal lunatic 

With Hadfield, the wild beast became the crirninai lunatic. What does this mean? Had field's acquittal 

occasioned the drafting and passing of the Criminal Lunatics Act (18001, which made provision for tho* 

acquitted o n  the basis of insanity to be kept confined in a medical institution. The Act was  applied 

retrospectively to Hadfield. We now tend to say "the criminally insane," rather than ''the criminal lunatic", 

but the ideas captured by the* phrases arc thc same. First, some persons suffer from illnesses among  

who* defining charactt'risticr; art. their manifestation in crime. Second, a court may satisfy the "necessity 

of his majesty's justice and of public example" of which the solici tor-general spoke in Ferrers in either of 

two ways: a finding of guilt, o r  a finding of innocence which nonetheless results in confinement. 

By saying that the wild beast became the criminal lunatic I do not mean to emphasize the extcn t 

to which Hadfield occasioned the development of new means to control deviance. This it surely did. The 

n d  or  dc-ire for such control is no  doubt a l w  both a cause and an effect o f  the growing authority of 

psychiatry in the court room, a development whose begnning in Anglo-American law may well be dated 

to Hadfreld a s  well. However, by saying that the wild beast became the criminal lunatic, I mean to 

emphasize, instead, the extent to which, at the turn of the nineteenth century, the mentally ill offender 

came to be understood in a very different way. In this chapter 1 want to explore the changes in the 

models of action, evidence and explanation on  which this change was based. My interest in these 

changes, the passing ot thc Criminal Lunatics Act, and thc growing authority of psychiatry in the court 

room is in the extent to which thcsc events mark shifts in the relationship between the two goals ot 

criminal law, punishing the guilty and protecting the innocent. 



I will begin by considering Hadfield, and thcn R. v. M'Naughton, the case in which the changes 

which began in Hadfield became firmly set in the law. 1 will close by tracing, against the background ot 

t h ~ s  analysis and the Iast chapter, the sh~f t s  thereby outlined. 

Hadfield 

James Had field fired at King George I11 before a performance at the Theatre Royal. He missed, but was 

charged with "compassing and imagning the death of the king." As the Attorney General explained "the 

law had made that imagnation of the mind a crime in the case of the king when i t  is demonstrated h!- 

any overt act.' Thc Cro\\.n ~upplicd th rw such overt acts. First 

[Had field J maliciously and traitorously did buy obtain and procure and in his custody and possession did 
have and keep a certain pistol and a large quantity of gunpowder and divers leaded shot slugs and bullets 
with intent thereby and therewith maliciously and traitorousIy to shoot at  assassinate and kill and put to 
the death our  ... lord the king. (p. 1283) 

Second, 

farther to fulfil perfect and bring to effect his most evil and wicked treason and treasonable compassing 
and imagnation ...I Hadfield J did secretly and clandestinely arm himself with a certain pistol charged and 
loaded with gunpowdcr and certatn lcaden shot bullets and slugs and did go and repair so armed ...I to 
the Theatre Royal1 wlth Intent at and in the same theatre by and with the said pistol so loaded as 
aforesaid and with which h e  the said James Hadfield had so armed himself as aforesaid maliciously and 
traitorously to shoot a t  assassinate kill and put to death our said lord the king. (p. 1283) 

And tinally, 

[Hadfield] with force and arms maliciously and traitorously did shoot off and discharge a certain pistol 
then and there being loaded with gunpowder and divers leaden shots slugs and bullets .... at the person 
of our said lord the king with intent thereby and therewith maliciously and traitorously to shoot a t  
assassinate kill and put to dca th our said lord the king. (p. 1284) 

The* ihargcb arc clcarly conclusions, not empirical premises. In his opening remarks, thc 

Attorney General, Sir John Mitford, promised to prove them--and thus the charge of "compassing and 

imagning the death of the kingM--by showing first that Hadfield had performed each action named-- 

procuring the pistol and shot, taking them, concealed, to the theatre, and firing at the king--and thcn 

showing that each was an intentional action. For example: 



I shall trace him k t o r c  hc went to the theatre: I shall show the conversations which he then had with 
respect to his ~ntcntions of golng to the theatre;-1 d o  not mean declaring any intcnt of the purpose with 
w h ~ c h  he was going therc, but declaring his intcnt ot going there; so that it will appear to you that h ~ s  
going there was a deiiberatr ac!. (p. 1285) 

Let u s  consider the inicrcntial structure of the proposed proof. The Crown needs only to show that each 

of the  actions were purposive, not that the purpose of each was, a s  stated in the charge, "with intent 

thereby and therewith maIiciously a n d  traitorously to shoot at assassinate a n d  kill and put to the death 

o u r  ... lord the king.'' In C.E.M. Anscornbe's and Donald Davidson's terms, we might say that the Crown's 

task IS to provc only that each o t  these actions rvas rn fact an action, that is, that there rvas at lcast one 

true devript ion of cach under which it was performed intentionally.' We get from this to compassing 

and imagning  the death of the king by way of the presumption that a person intends the natural 

consequences of her or  his actions, a long-standing legal rule of inference. Such an inference ~%.ould 

ground the move from showing that Hadfield's firing at the king was  a n  intentional action to showing 

that he. in t c n d d  thtlrcb~ t o  a s M ~ i n a  tc thc king Thc. J ttribution ot the specific in tent described in the first 

two charges--that his earlier actions were done  in preparation for this action--presumably tollor\.s 

retrospectively from this. 

This standard of proot sets a considerable burden upon the defendant. The accused must either 

( 1 )  show that she was not acting intentionally or  (2 )  prevent the inference from the fact that she was acting 

lntent~onallv to thc clalrn that she  ac t td  with the specific intent n a m d  by the charge. The law of insanity 

under  which Arnold and Fcrrcrs were tried--and upon which the Crown's case against Hadfield rested-1s 

ambiguous between these two requirements. On the one hand, we have the vivid metaphor of the wild 

beast, an agent who does not act intentionally in the sense required by criminal responsibility. O n  the 

other  hand, we have the model upon which insanity is like infancy, where the agent may act intentionally, 

but  is incapable of distinguishing bc twwn good and evil. Mitford collapsed these two alternatives. 

'See G.E.M. Anxombe, lnten tion (Oxford: Basil Blackwell, 19571, especially §6, and Donald Davidson, 
"Agency," in Essavs on  Actions and Events (Oxford: Oxford University Press, 1980). pp. 43-61. 



I apprehend that according to the law of this country, i f  a man is cornpletefy deranged, so that he knows 
not what he does, if a man is so lost to all sense, in consequcncc of the infirmity of disease, that he is 
incapable of dishnguishing bctrvccn good and evil--that hc is incapable of forming a judgement upon the 
consequences o i  t h t  act which hc is about to do,  that thm the mercy of our law says, he cannot be guilt!. 
of a crime ... for this reason; becausc the WILL, to a certain degree, is  of the essence of the crime. 

The view here echoes Blackstone's view that "want or defect of will" is the exculpatory basis of criminal 

excuses.' On either thc wild beast o r  infancy model of the insanity defence, what the defendant lacks is 

the capacity to chose, though more  radically in the first case.' The Crown must show that the defendant 

cnjoyed such a capac~ty. That is, ~;howing that, for example, Hadfield's going to the theatre r\-as a 

deliberate act is all that 1s required; the prcsumption that a person intends the natural consequences ot 

her o r  his action wilI d o  the rest. Following Coke (and Hale, Arnold, and  Frrrers), a defence of insanity 

will thus succeed only l i  the defendant is shown to be incapable of choice, that (slhe suffers from "an 

absolute madness, and  a total deprivation of memory." 

Mitford continued, "it would be a grievous thing for the safety of all persons in this country, i t  

men who occasionally labour undcr lnsan~ty should therefore be held excused, whatever crimes they may 

commit" (p. I286). Concern tor p u b l ~ c  sa tety-which we  saw expressed by Crown counsel in both Arnold 

and  Frrrrrs-- thus forces an ordering of inferential principles. ,Mere inductive inference from the past 

behaviour of an defendant is insufficient to rebut the presumption that a person intends the natural 

conscqucncts of their actions (and  so is sane). Following Hadfieid, this inferential structure would be 

undermined at two points: (1 with the adoption of a different substantive view of insanity according to 

whtch evidence of past bchaviour plays a diifcrcnt (non-inductive) role in the assessment of the accused's 

behaviour at the material time, and (2) with the enactment of the Criminal Lunatics Act, which p r o ~ i d c d  

'Blackstone, Commentaries o n  the Laws of England, - Vol. IV, p. 21. See chapter two. 

3 Recall that, by Blackstonc's account, actions bard on choices made in ignorance are involuntary (like 
the infant's). Commentarics, pp. ? 1 it. 



tor a means by which the threat of turther dangerous action o n  the part of the accused could bc addressed 

other than by a finding ot guilt. 

As in Fevers. in Hadfield the Crown conceded that at times the defendant was insane. Had field 

had been dismissed from military r r v i c e  in part because of his mental condition. However, Mitford 

argued, that in i t s c l f  rvas ~nconclusivc, bccausc the standard ot competence required by military duty is 

higher than that rcquircd by criminal responsibility. " for  the purpose of discharging any constant duty [like 

military service]. a cunstant sanity of the mind is required"; not so for criminal responsibility. Further, the 

degree of sanity required differs among rcsponsibilities. 

A child cannot dispose of his property in any manner whatever. and no man would think he has a 
capacity for that purpose; but he has a sufficient capacity to be guilty of a crime. Why? Because there 
is a natural impression upon the mind of man, of the distinction between good and evil, which never 
cntlrely loses hold of the mind whilst the mind has any capacity whatever to exert itrlf--nothing but total 
and absolute debility dcprivcs thc mind of any man of that. (p. 1290) 

So Hadfield would have to succeed where Arnold failed, by showing that his mind failed to have "any 

capacity whatever to exert itself," a claim, the Crown argued, betrayed by the purposiveness of his actions. 

The Crown supported its con tention with testimony from several witnesses. A former employer 

undcr whom he apprenticed as  a silver-spoon maker and another employee testified that Hadfield had 

shown them pistols hc had just purchascd on thc day of the crime. They both said Hadfield ~ m e d  well 

in his senses, as did tt,.o mcn with whom ht. had a brief drink later that day. The latter reported that 

Hadficld only stayed for five minutes, as  he had said that "1 cannot stop for I am going upon particular 

business." Various witnesses from the thcatre testified that Hadfield had stood and pointed the gun 

directly a t  the king, with unwavering hand. The strongest testimony came from the Duke of York, upon 

whose entry into the courtroom Had field broke the silence h e  otherwise maintained throughout the trial 

to exclaim "God Almighty bless his good soul, I lovc him dearly." The Duke had gone to the small room 

backstage where Hadficld had b w n  dctaincd. Hadfietd toid the Duke that he knew him, and  the Duke 

recalled that he had served undcr him in the military. In calm and clear manner, by the Duke's 



reckoning, Hadfield ~nforrncd him that hc  had had no intention to kill the king, but rather himself. 

Shooting at the king was a n  indirect means to his real goal. 

He said that he regretted nothing but the fate o i  a woman who was his wife, who would be but a few 
days longer he  supposed his wife; in talking upon the enormity of the crime he had been committing, he 
said, I think, exactly in these words "the worst had not happened yet" or " has not come yet-" (p. 1299) 

The Crown thus supplied ample evidence in support of what, according to the wild beast theory of 

insanity, were the two crucial factors in determining whether a defendant is capable of bearing criminal 

responsibility. First, Had ticid had ~ c t c d  with dcsign and knowlcdgc of the consequences of his action. 

Sccond, even ~f hc did not think that his actions wcrc morally wrong, he knew that they wcrc legally 

wrong (else shooting at the king would not have served as  a means to Hadfield's own death). 

The case would have no doubt ended as d id  Arnold and Fmm if not for two important factors. 

First, Hadfield was charged with treason, and so enjoyed the right to full counsel, counsel empowered 

to conduct his caw un h ~ s  behali. Second, the counsel assigned to his case was Thomas Erskine, the most 

celebrated criminal larvvcr oi his dav. Erskinc', opening comments to the jury are a cIassic piece of legal 

argument. Perhaps Ersk~ne's great rhetorical skills in the end won the day, rather than the plausibility 

of the conccption of the insanity deiencc with which he argued for Hadfield's innocence. But Erskine's 

theory of insanity would win out in the end, k i n g  gtven official sanction in M'Naughton. 

Erskine presents his view as compatible with the authorities (Coke, Hale, Arnold, and Ferrrrs) but 

h13 version of thc Instnrtv dcicnw 15 ccms~derablv broader, and, by his account, more faithful to medical 

tacts. "The attorney -gcncral," argued Ersk~ne, 

standing undoubtedly upon the most revered authorities of the law, has laid it down, that to protect a 
man from criminal responsibility, there must be a TOTAL deprivation of memory and understanding. I admit, 
that this is the very expression used by both lord Coke and lord Hale; but the true interpretation of it 
deserves the utmost attention of the Court. If a TOTAL deprivation of memory was i n t e n d 4  by  these great 
lawyers to be taken in the literal sense of the words:-if it was meant that, to protect a man from 
punishment, he must bc in such a state of prostrated intellect, as not to know his name, nor his condition, 
nor his relation to others ... then no such madness ever existed in the world. (p. 1312) 
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" l t  IS idiocy alone," Erskinc continucd, "which places a man in this helplcss condition." But then h e  

allowed that fever may drive persons into such extreme delirium, where "the human mind is stormed in 

its citadel, and laid prostrate under the stroke of frenry" (1313). Such conditions a re  rare, however, and 

in any case, have no bearing on  the insanity defence. The conditions which have such bearing are those 

whcre "reason is not driven from her scat, but distraction sits down  upon it, and  frightens her from hcr 

propriety" (p. 1313)- By "distraction," Erskine meant delusion. 

Delusion, then, when there is no frenzy or raving madness, is the true character of insanity; and where i t  
cannot be predicated of a man standing for life or death for a crime, he ought not, in my opinion. to be 
acquitted. (p. 1314) 

The mad mav well rcason, indecd with subtlety, but they d o  w, from false premises. The defence of 

insanity is thus a spec~c.s o i  defences ot non-culpable error, the error in this case being a belief caused in 

part by mental illnes,. So thc "r~ght-wrong" test is inconclusivc. Suppose a person kills another, Erskine 

suggests, thinking his victim to be a pottcr's vessel.' Suppose further, that he does so both knowing that 

the action was a legal and moral wrong-dolng, and with the intention of causing distress to the owner ot 

what he perceives to bc a potter's vcsscl. While such a person might be said to have knowledge oi the 

distinct~on between right and wrong, Erskinc argued, he could not reasonably he held responsible for 

murder (pp. 1317-1 3 18). 

The task bcforc him, Erskinc said, was to convince the jury "not only that the unhappy prisoner 

was a lunatic, within my owl: definition of lunacy, but that the act in question was  the IMMEDIATE. 

UNQUALIFIED OFFSPRING OF THE DISEASE" (p. 1324). Thus  Erskine maintains the direct connection 

between the disease and the material action required by thc tradition to which he is responding. But the 

connection is now drawn  vcry dittercntly. With  Arnold and Fcrrcrs, a s  we saw, the connection between 

t h a r  alleged c m d ~ t i o n s  and thcir achons was undermined by the fact that their actions could be explained 

by their beliefs and the  motives thcy rcvcaled. The actions of a lunatic, by this account, are caused but 

4 Erskine says such cases have been reported, but provides no references. 
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not reasoned, as are  those of a wild beast. The condition under which the accused laboured might explain 

why thcy lost control. but not  why thcy cclmn~ittcd the action for which they are charged rather than 

another. With Hadfi'cfd, the achons ot thc i n s n c  become reasoned as well a s  caused. The accused's 

delusional beliefs explain her or his actions. So Arnold and Ferrers were justly found guilty, Erskinc 

argues, because the bcliefs upon which they acted were founded in fact.' Not so, howevcr, with 

Hadfield, whose various delusions--that he was King Edward, that he was Christ-resolved finally into 

the imperative "that h c  I Had field] must be destroyed, but ought not to destroy himself." A failed attempt 

at thc king's l i fe  would surely tw ,tn ctiic~cnt mcans to that end, and Erskine presented cvidencc that 

Hadfield intentionally shot to thc side oi the king. 

A further consequence of the fact that insanity most commonly takes the form of delusion is that 

the insane are  not o b ~ ~ o u s l y  so. Erskine told the following story of a case in which he had  recently been 

involved. He had recently examined a man who had brought charges against his brother o n  the grounds 

that the latter had rvronglv committed him to an asylum. Erskine found there to be nothing wrong with 

the man. Cpon k i n g  quc5t1onc.d by a Dr. Sims, i t  turned out, howcvcr, that the man had a n  unshakable 

de lus~on  that he was Chnst.  With th i s  story, Erskine established two things. First, he undermined the 

authority of the Crown witnesses who testified that Hadfield had appeared quite within his senses both 

before and after the act. Second, he  established that the medical witnesses he called had special authority 

to speak to Hadfield's state oi mind when h e  fired a t  the King. 

The medical wltncsscs tor thc dctcncc gave unqualified support for Erskine's account of lunacy. 

Further, they concurred W I  t h thc aetiology Erskine suggested for Had field's condition, namely serious 

brain damage as a result of blows to the head and neck he received as a soldier. (Twice in his opening 

statements Erskine had touched wounds on Had field's head to illustrate his claim.) Several witnesses who 

'Erskine supplemented the facts reported in both Arnold and Fenm to support this claim. I suspect 
Erskine was mostly concerned to make h i s  views appear  as  conrrvat ive a s  possible, and 50 compatible 
with the authorities. 
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knew Hadtield in his tenure with the military testified that as a result of these injuries--from which most 

assumed h e  would not rccover- had field was a changed man, a man once sober who now suffered from 

dclus~ons  of grandeur, that he was the king, or Christ. 

Soon after, thc court stopped the procecdings, and directed a verdict of not guilty by reason of 

insanity, a motion with which the attorney-general concurred and the jury followed. But the justices 

expressed concern (shared by Erskine) that Hadfield's freedom would present a danger. As a consequence 

of his acquittal, the Cnminal Lunatics Act was p a s x d ,  and applied retrospectively to Hadfield- 

M8Naughfon 

R z1  M'Naughton is thc most famous insanity cast in thc history of Anglo-American Iaw. This is becauxr 

of the lasting inilucncc. ol thc. M'Naughton Ruics." hi'Naughton's acquittal caused considerable public 

outcry, so much so that Queen Victoria had the judges who presided over M8Naughton's trial summoned 

before the House of Lords to account for thcir decision. The test of insanity they claimed to hare 

cmployed arc now c a l l d  the M'Naughton Rules. f will not discuss them here. 1 will focus instead on 

the tnal, which has btvn given little attention.' 

.M8Naughton shot and killed Sir Edmund Drummund, secretary to Prime Minrster Robert Peel, 

for whom M8Naughton mistook Drummund. M'Naughton claimed he  did so to put  a n  end to a Tory plot 

agamst h ~ r n  w h ~ c h  had rcsuited In his cndltss persecution in Scotland, England and France. 

T h e  M'Naughton Rules are still the law of insanity in EngIand. Section 16 of the Canadian Criminal 
Code bears considerable influence of the Rules. About half U.S. criminal jurisdictions use MDNaughton-like 
rules. 

'The important exception to this inattention is Richard Moran, Knowing Riaht From Wrong (New 
York: Free Press, 1981 ). 



M'Naughton's claim was not seriously considered by either prosecution or  defence at his trial.' 

Alexander Cockburn. arguing on $1' Naughton's bchalf, considcred i t  proof that M'Naughton was suffering 

from a deluslon to show widcncc that he  bclieved that there was such a pIot. A11 Cockbum had 

demonstrated, of course, was that this is what MINaughton believed. The prosecution did not (and, 

according to Moran, could not, for political reasons) question that M'Naughton suffered from delusions. 

They argued, however, that he was not thereby mad. So what was in fact o n  trial was the view under 

which Erskinc had sccurcd Hadficld's acquittal, namely that a person might act with design, and knmv 

right trom wrong, yet nonet hcless bc lnsanc in sen= rclevant to criminal responsibility. 

In his opening speech, Solicitor General Sir William Webb Follett cautiously rejected Erskine's line 

in Hadfield. 

A party may have that state of mind which would render him wholly unconscious of right and wrong; 
he may have that state of mind which makes him not aware that he is committing a crime, and yet the 
crime may not be the offspring of any delusion he labours under ...[ On the other hand] parties may be 
liable to be punished under the law, although they did labour under a delusion, and although the act may 
have been committed under that delusion. (p. 855) 

Follett does not cxpldrn how somtwntD may bc unaware of the fact that they are committing a crime 

because of mental illncss and not be suffering from ddusional beliefs. But, in any case, i t  is the second 

half of Follett's argument which the prosecution n ~ ~ d e d .  As I mentioned above, the Crown conccdcd 

(and, by the Moran thesis, had to concede) that M'Naughton was suffering from a delusion. Follett, then, 

would have M' Naugh ton tricd under thc law which Erskine rejected? if  M'Naughton's actions revealed 

dcs~gn, and he knew right from wrong, then he must bear criminal rcsponsibiiity. 

'According to Moran, there was enough evidence in support of M'Naughton's claims for them to have 
been at least considered at the trial. Defence would not entertain M'Naughton's claims, because so doing 
would amount to a n  admission of guilt. The Crown could not entertain M'Naughton's ctaims, Moran 
argues, because so doing would require the Crown to admit that the government was at least capable of 
the sort of nefarious dealings with which M'Naughton charged them. 

'Or, more accurately, supplemented: the M'Naughton Rules are essentially a combination of the old 
views upon which thc wild bcast tcst was based and Erskine's delusion-based account of insanity. 



By his own admission, M'h'aughton satisfied these two conditions. When asked to enter his pica, 

hc first answcrcd only that " I  was d r ~ v c n  to ilcspcration by prsecution,"  and granted that hc was guilt); 

ot tiring the gun,  though not of intentionally killing Mr. Drummond. (Of course, he intended to kill Peel; 

but the point is M'Naughton did not claim, a s  Fcrren did, that "he did not know what he was about" at 

the material time.) The prosecution called several wi tnesxs  w h o  testified that M'Naughton appeared to 

be a man in his Senses. John Gordon, who knew M'Naughton for six years, testified that once a s  they 

walked past Peel's house, M'Naughton had said "Damn him, sink him." M'Naughton's plea supplied 

motive and Cordon's tcstimony intention. The othcr wi tncsses' testimony supported the claim that 

MONaughton was capable ot purpos~vc  action. That, the Crown contended, was all that was required to 

show his guilt. 

But in a speech to rival Erskine's in Hadfirid, Cockburn argued that this was all beside the point. 

Erskine's view was the correct one, and one according to which IM'Naughton was innocent. However. 

the authority for the vicw was not legal prcccdent, but scicnce. .V'Naughton8s innocence was to be won 

on the strength of medical tcstimony. S~vcra l  doctors testified that J person might act purposively and 

w ~ t h  knowledge oi  nght and wrong, yet be jo compelled to act by the weight of morbid delusions that 

they cannot be held responsible for their actions. M'Naughton, by their account, had x, acted. 

Cockburn's argument was not simply that the doctors' view of insanity was the correct one, but, rather, 

that in such matters i t  was to the authority of medicine that the law must defer- 

The very nature of thc disease (insanity in the form of morbid delusion] necessitates the seclusion of those 
who are its victims from the rest of thc world. How can we, then, who  in the ordinary course of life are 
brought into contact only with the sane, bc competent to judge of the nice and shadowy distinctions which 
mark thc boundary line bctwccn mental soundness and mental disease. (p. 876) 

The authority cnjoyed by medicine derives not only from the fact that doctors. unlike the general 

population, come in regular contact with thc insane, but also that-and again, here echoing Erskinc-- 

i nan i ty  in the form of morbid delusion may remain invisible to the untrained eye. For the authority of 

Hale, upon whom the prosecution's case rested, Cockbum substituted the authority of Isaac Ray- Ray was 



an Amtmcan doctor whose Trcatiw on the hlcdical Jurisprudence of Insanitv, published six years before 

M'Naughton's trial, W J ~ ,  In Cockbum's estimation, "pcrhaps the most scientific treatise that the age has 

produced upon the subject of insanity in relation to jurisprudcnce." In Hale's time, Ray argued, 

insanity was a much less frequent disease than it is now, and the popular notions concerning it were 
derived from the observation of those wretched inmates of the mad-houses whom chains a n d  stripes, cold 
and filth. had reduccd to the stupidity of the idiot, or exasperated to the fury of a demon. Those nice 
shades of the disea-s-e in which the mind, without being wholly driven from its propriety, pertinaaously 
clings to some absurd delusion. were either regarded as something very different from real madness, or 
were too far removed from the common gazc, and too soon converted by bad management into the more 
~ C ~ I V C  forms of the discax., to en tcr much into the general idea entertained of madness. Could Lord Hale 
have contemplated thc xenes  prcnntcd  by thc lunatic dsylums of our own times, we should undoubtedlv 
havc rcccivcd from h ~ r n  a w r y  diffcrcnt doctnnc ior the regulation of after 

Ray's contention is thus that Hale's conception ot insanity, by which insanity revealed itself in 

unambiguous, public form is not so much mistaken but rather outdated, and in part a product of the 

treatment of the mcntallv i l l  at the time. The emerging science of psychiatry may well have discovered 

i o m s  of insan~ty hidden irum thc untrained cyc. but, In large part as  a product of better treatment of the 

mentally 111, Insanity ~ t d i  had changed. 

Most importantly, Ray was an authority for the view that an insane person may know the 

ditference between right and wrong, yet be led by delusion to commit crime. 

Their abstract conceptions of crime, not being perverted by the influence of disease, present [the] hideous 
outlines [of crime] a s  strongly defined as they ever were in the healthiest condition ... The particular 
criminal act, howcvcr, bccomes divorced In their minds from its relations to crime in the abstract; and 
b a n g  regardcd only in conncxion with some tavourite object which i t  may help to obtain, and which they 

no reason to rcfra~n from pursuing, is v~ewcd,  in fact, as of a highly laudable and meritorious nature. 
Hcrcln, thew consst, thclr insanity, not In prcterring vlcc to virtue, in applauding crime and  ridiculing 
justlce, but In bang  unablc to discern thc cswn tial identity of nature between a particular crime and all 
other crimes, whereby they are led to approve what, in general terms, they have already condemned." 

This, Cockbum would go on to show, was a devription of MJNaughton himself. MPNaughton was an 

otherwise reasonable man, who suffered a peculiar delusion when it came to matters political; so testified 

'*Isaac Rav, A T r c a t ~ ~  on thc Medical jurisprudence of lnsanitv (Cambridge: BeIknap Press, 1962). p. 
20 (59).  

"Ray, p. 33 (517). 



his father. Further, thc connection between the delusion and the crime was direct and so immediate as  

to defy  rvhatcvcr moral restraint M'Naughton could marshall; so testified Dr. E.T. Munro. 

Follett: May insanity exist with a moral perception of right and wrong? 
~Mumo: Yes; i t  is very common. 
Follett: A person may have a delusion and know murder  to be a crime? 
.Munro: If there existed antecedent symptoms I should consider the murder to be an overt act, the 

crowning piecc of h is  insanity. But if h e  had stolen a ICE note i t  would not have tallied with his 
delusion. (p. 921) 

Follett went on to ask "but supposc he had stolen the notc from one  o f  his persecutors?" Munro's answer, 

but not his point. bvas lost in thc laughtcr that io l lo~~.cd .  M'Saughton's actions could be explained as thc 

product o i  dclustonal beliefs over which hc had no control; hc could not thereby be held responsible for 

his achons. 

Cockburn called several doctors, including two whose acquaintance with the case was limited to 

the proceedings of the trial. All concurred without qualification with the Erskine-Ray view of insanity. 

All thought that, on  this v ~ c w ,  M'Kaughton bras insane. At this point, Chief Justice Tindal stopped the 

tnal, and asked Follctt i t  hc  had any rncdical cvidcnce to counter the witnesses for  the defence. He had 

none, and Tindal all but directed the jurv to return a verdict of not guilty by reason of insanitv, which 

they did without bothering to retire. 

I t  is not clear why the jury rcachtd this verdict, however, as  Tindal had said in his instructiono 

"if  on balancing the cvidcncc in your minds you think the prisoner capable of distinguishing between 

rlght and wrong, then he was a responslblc agent a n d  liable to all the penalties the law imposes" (925). 

rhc dctcncc's irlw h d  r~stcd on challcng~ng t h ~  cla~rn that this vicw constituted an  exhaustive criterion 

for insanity. Further. Dr. Munro had testified that M8Naughton's moral perceptions were intact. Thc 

impressive weight of medical opinion secmed to have won the case itself. I t  is a further irony that had 

M'Naughton been tried unde r  the rules which bear his name, he would have been found guilty- The 

Rules contain a clausc. providing that persons suffering from "specific delusions" are excused from criminal 
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responsibility if their actions would have been either excusable o r  justifiable had their delusions been true. 

M 'Naughton's actions would have been nei thcr. 

Before and after Hadfield 

Thc insanity defence thus underwent several important changes in the period from Arnold in 1723 to 

M'Naughton in 1843. I will, by way of conclusion, summarize these shifts, drawing on the material above 

and in the previous chapter. 

[If E x p h ~ t i o n .  As w e  havc seen, Arnold's and Ferrcrs' pleas failed because their actions could be 

explained as  a product of design and motive. By contrast, Hadfield's and MfNaughton's defences 

b u c c ~ x d ~ d  becdux. ehc~r x t l o n s  could bc. expla~ncd, In a speclflc way: as a product of delusional beliefs. 

On the wild beast modcl of insanity, thc onlv thing that the condition under which a defendant labours 

can explain is why they lost control, rather than why they performed one action rather than another. By 

Conhast, as  we have seen, MYNaughton's case rested in part on  Dr. Munro's testimony that M'Naughton's 

dclustons explained thc particular action hc pcriomcd. 

121 Actron. Accord~ng to the wild bcast t c s t .  ti thcrc wcre reasons for the defendant's actions, then Whe 

could not havc k n  insane. Prior to Had field, then, the condition under which the defendant acted could 

only be a cause for her or his action, if  that condition could ground a defence of insanity. In HudfieId and 

M'Naughton, by contrast, the condition under which the defendant laboured is taken to provide not only 

a cause but a reason for her o r  his actions. Before thc nineteenth century, the actions of the mad are 

merely caused, by thc mid-n~neteenth century, they are alu,  reasoned." 

'?\late that this is the inverse of the shift undergone by the law of provocation at about the same time. 
With the emergence of the doctrine of loss of self-control, the actions of the provoked killer are merely 
caused. Before the nineteenth century, provocation was understood to supply a reason was well as a 
cause for the killef s actions. Scc above, pp. 45-49. 
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(3 J Eoidencr. The r o k  of cvidcnce of the dcfcndant's past actions in the explanation and description of her 

or his actions at thc m ~ t c r l a l  timc changcs 3s; well. Prior to Hadfield, such evidence played an inductive 

rolc: i i  the det'cndant hdd s u i t e r d  irom an  'absolute madness and total deprivation of memory" in the 

past, then perhaps she did  a t  the material time a s  well. As we have seen, such inductive evidencc was 

insufficient to rebut the presumption of sanity. This was so perhaps becauw of a familiar scepticism with 

respect to inductive proof. In this case the point was that no such inference could conclusively show that 

thc dccusej  had not a c t d  in an  interval o i  sanity. 

By contrast, thc' cx~stcncc ot  a dc lus~on could supply the grounds of such a proof. Evidence of 

past behaviour, insofar a s  tt cstabl~shcs thc cxistcncc of such delusional beliefs, fits into a practical- 

syllogistic type of explanation of the defendant's action at the material time. In Hadfield's caw, for 

cxample, his belief that he must die but not by his own hand, coupled with the (rational) belief that a 

failed attempt at  the king's life would bring about this goal implies that he ought to act as he  did. 

(41 Authority. But delust.nns are not visible, and their detection often requires a trained eye. So the shift 

toward thc deluswn-b'~sc'd conccptlon ot tnsantty happened hand In hand with the admission of expert 

medical evidence in the court-room. l l ~ u s ,  with the change in the role and function of  evidence of the 

defendant 's actions before and after the act came a change in the authoritative source of such evidence. 

This shift was supported by appeal to different sorts of objectivity. Recall that Arnold's relatives' 

tcstrmony was r c p t c d  prccisely bccauw the Crown argued that they were interested in seeing him freed. 

Mcdical tcstimony cvab obpctt vc In the scnx of disin tercsted; recall the weight given, at  M'Naughton's 

trial, to the tcstimony oi thc doctors who* observations wcrc limited to the trial itself. Medical testimony 

was also objective in the scnw that i t  was the product of the right methodology: as Erskine and Cockburn 

argued, you need to know what thc right qucstions arc  i f  you want to get the right answer. Finally, as 

Erskine illustrated vividly by touching the wounds in Hadfield's head, medical testimony was objective 

in the sense that i t  was based on iacts both material a n d  publicly accessible. 
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15 1 Kinds of people. We can understand Had field's and .M'Naughton's actions as thcy were reconstructed 

in their trial. What made them insane was the source of the false beliefs upon which they acted. Thc 

criminal lunatic is thus much like oursclvcs. Not so with the wild beast, whose actions are  excused not 

'because she suffered from mistaken beliefs for which she was not responsible, but  because she does not 

iit the basic presumptions r q u i r c d  by cnminal responsibility. Thc mentally ill, by Hale's account, arc 

dangerous because thcir a c t ~ o n s  are unprcdictablc. By contrast, the actions of the person in the gnps oi 

morbid delusion arc predictable ~i thcir dcluslons arc known, but thcy are often not. Thc deluded arc 

dangerous because they do not appear to bc so. 

161 Principles. In one  m s e ,  the jurisprudential questions of guilt and innocence and  the policy-level 

questions of thc nsk powd by the t'rccdom oi thc rnsanc offender become more clearly separable after 

Hucifield, and tn another  wnsc b c ~ o m c  lcss clcarly distinguishable. They become more separable because 

the Criminal Lunat~cs Act providcd for a means to see to the confinement of dangerous offenders other 

than a finding of guilt. However, this need was created, in part, because Hadfield represented a 

considerable widening of the exculpatory scope of the insanity defence with the accommodation oi 

persons who could act with design and knowldge  ot  right and wrong but still be incapable ot 

shouldering cnmmal rcspons~bility. Thc tnclusion oi the Ersktnc-Ray delusional form o f  insanity required 

the lctw to iunduct I I L ~ L ~  w r t  oi Inquiry, at oncc a b u t  mnoccncc and guilt and dangerousness. For to 

inquire into the possibly dclusionai grounds oi a person's action is to ask both whether she bears 

responsibility for the actions that follow from these beliefs and to ask whether she had control over her 

or his actions, actions typically violent. Procedurally speaking, a cleaner distinction is made between 

dctcrrnining whcthcr o r  not d defendant is guilty and determining whether they ought  to be set hw. 

However, the conceptions oi action a n d  cxpland tion underlying the new understanding of insanity 

rcndered ~ndis t ingu~sha  blc t hc junsprudcntial and policy-lcvcl sides of the inquiry into whether an 

dccused was master of hcr or his actions. 



Chapter eleven: 

Authentic and appropriate loss of self-control 

As I outlined in chapter three, the defence of provocation underwent a significant shift in the first part 

of the nineteenth century.' In late medieval and early modem law, the sorts of words and deeds which 

constituted provocation for the purposes of the defence had in common the fact that they consisted in 

affronts to the killefs honour. By the 1830s, the extent to which words and deeds had this property was 

relevant to the defence ot provocation only insofar a s  proof that the defendant so understood his or her 

v~ct~rn ' l i  utterances and actmns counts a s  proof toward the claim that the defendant had been caused to 

lose self-control by those utterances and actions. By the first view, provocative words and deeds arc both 

reasons and causes. By the Iatter, they are only causes. 

As we saw in Lynch, in the first half of the nineteenth century, the standard required by the 

defence of provocation was s~bjective.~ A successful defence of provocation consisted in proof by the 

defendant that the words and deeds of her victim deprived the defendant of the  capacity to conform her 

actions to the requirements of the law. Since the early twentieth century, such proof has comprised only 

half of the burden borne by the killer who raises the defence of provocation. The other half of the defence 

consists in proof that a reasonable person or ordinary person might have been caused to low self-control 

by the victim's words and /or deeds. A successful defence thus requires the defendant to show that her 

lob5 ot *It-control wab not only authcntlc but also appropriate. 

:See pp. 4549. 

'Sec R. v. Thorns (1837) 7 Car. & P. 816, for another example of an application of the law of 
provocation with only an subjective standard. 
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The reasonable person standard made ~ts first appearance in the law of provocation in R. c. Wekh 

(1869): In this chapter I will trace the changes undergone by the reasonable/average person standard 

in the law of provocation since Wekh. I then consider the important conceptual issues raised by this 

development. 

Welsh 

Welsh summon& Abraham to a police court to claim a sum that Welsh maintained was owed to him by 

Abraham. The claim was dismissed. After the hearing, Abraham went to a public-house about a mile 

away, to which Welsh foIlowed him. Welsh accused Abraham of bad taith, and  declined Abraham's oiicr 

to have a drink with him. Welsh came toward Abraham, who held out his hand, saytng "Words as you 

like, but kwp your hands  off." Wdsh did not, and fatally stabbed Abraham in the abdomen. Welsh 

ra~sed the defence ot provucation, but was found guilty of murder. 

Keating J instructed the jury in Welsh a s  iollows (at 338). 

The law is, that there must  exist such an  amount of provocation as would be excited by the circumstances 
in the mind of a reasonable man, and so a s  to lead the jury to ascribe the act to the influence ot that 
passion. 

What follows from a iailurc oi this test, 1.e.. from a finding that the reasonable person would not have lost 

ell-control? Do we ~ n k r  that the accused's purported loss of self-control was inauthentic or  

~nappropna te? 

The passage above favours the  view that such failure bears upon authenticity. The jury determines 

whether there existed "such an amount of provocation as would be excited by the circumstances in the 

mind of the reasonable man..su as to lead the jury to ascribe the act to the inpuence of'passion." I f  a reasonable 

person would have lost self-control, then the accused may well have also. Under this construal, the 

311 Cox C.C. 336. 



rcasonable person standard opcra tes miiimtially: iailu re of thc tcst constitutes evidence against the veracity 

of thc accused's claim to havc lost scIf-control. 

However, Kcahng's latcr comments tn his direction to the jury seem to favour another construal 

of the objcctivc standard. 

When the law says that i t  allows for the infirmity of human nature, it does not say that if a man, without 
sufficient provocation, gives way to angry passion, and does not use his reason to control it-the law does  
not say that an act of homicide, intentionalIy committed under the influence of that passion, is excused 
o r  reduced to manslaughter.' 

This seems to suggest that the rcasonablc person standard be interpret& constructively: failure of the tcst 

constltutcs a tinding, by point ot law, that the accused c a n n a  enjoy the benefit of the detence ot 

provocation. ( 1  shall have more to s iy  on the idea ot a constructive objective standard below). Should 

we conclude that the reasonable person standard (at least in Wefsh) is ambiguous between the evidential 

and constructive functions? Such ambiguity certainly plagues the defence. However, on closer inspection. 

the reasonable pcrson standard in Welsh is  consistently evidential in function. 

Keating goes on to say at 338 that 

[wlhenever a person kills another mt tn  tionaIly, hc docs i t  with malice aforethought. In point of law, the 
intention significs thc malice. It  is tar him to show that i t  was not u, by showing sufficient provocation. 
w h c h  only reduces thc crime to manslaughter, because i t  tends to negative the malice. 

Conjoined with the above quoted passages, this suggests that the objective test as  Keating proposes i t  has 

the following structure. 1. Intentional killing is malicious kitling, and so murder. 2. Intention may bc 

negatived by sufficient provocation. 3. To determine whether an  accused in fact acted without malice, 

deterrmne iirst whether thc provocation he  or  she received would have been sufficient to cause a 

reasonable person to lose sclt-control. 1. I f  so, we may infer that the accused acted without malice; i f  not. 

we may infer that she or he acted with malice. That is, the initial question of appropriateness: "Might a 

reasonable person havc lost self-controt?", is raised to the end of answering a question of  authenticity: 

'1 18691 1 1 Cox C.C. 3M. 



143 

"Did the accused in fact act voluntarily, ix., with malice?" because a negative answer to the first qucstion 

is taken as ground upon which to i n k  a positive answer to the second. 

The qualitative assessment of Welsh's actions goes to answering a fundamental1 y excusa tory 

question: did he act intentionally"e objective test, as Keating sets it out, is thus evidential: jurors find 

whether a reasonable man would have been provoked in the circumstances from which they may then 

infer that the accused was also provoked. 

By at least 1914, horvc.vc.r, thC rcasonablc person standard began to tunction constructively, as a 

test rvhtch deterrmnc3 whether the accused deserves the "compassion to human infirmity" which thc 

defence of provocation affords." I will outline the most important steps in this development, through a 

brici examination of the cases in which they occurred. 

Les bini 

On August 12, 1913, Lesbin~ went to a ntle range. He asked Alice Storey, who was in charge of the range. 

for some shots. Within Lesbini's hearing Storey said "lky wants some shots." Lesbini took offence to this 

commcnt. which the Court felt was intended to be merely jocular. Storey gave Lesbini a revolver and 

sornc ammunition. He Ioaded the gun and  shot her. He raised the defence of provocation, but rvas found 

guilty of murder. His  conviction rvas upheld by the Court of Criminal ~ppeitl! 

E.J. Purchaw, arguing ior t hc prlwncr, granted that thc provocation his client had received "would 

not be sufficitnt in thc casc ui a normal man to rcducc the killing to manslaughter." However, such 

?'he view that provocation negatives intention, which underlies Keating's argument was later rejected. 
at least by A.-G. of Ceylon v. Kurnarasingheg Don Perma [I9533 A.C. 200. 

me words are Sir Michael Fostcfs, according to Lord Diplock in D.P.P. v. Cornpiin (1978) Z All E.R. 
168, a t  174. Whether the dcfcncc of provocation is best conceptualized a s  relying in such compassion will 
be taken up below. That was, and possibly still is, thc received view in British law. 

'(1914) 3 K.B. 11 16. 1 d o  not know what "lky" means, but Lord Reading C.J. suggests that Lesbini may 
have interpreted i t  a s  a racial slur. 
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provocation might bc suificicnt in thc caw ot 3 person who, "although not insane, is, like the prisoner, 

afilictcd with defective controI and want o i  mental baiancc." Purchase's view rcquircs treating thc 

reasonable person standard (or "norma1 person standard," by his account) evidentially. Thc fact that a 

reasonable/normal person would not have lost self-control in response to Storey's comments counts, at 

most, as evidence agalnst Lcsbini's claim to have lost selftontrol. This e\-idcncc can be countered, 

Purchase argued, with evidence concerning Lcsbini's affliction with defective control and want of mental 

balance. 

The Court rcjcctcd this view. ' I t  would =em to follow from [Purchase's] proposition," Avory j. 

argued, "that a bad-tempered man would be cntitled to a verdict of manslaughter where a good-tempered 

one would be liable to bc convicted o i  murder." To allow Lcsbini his case would entail an 

dlstr~buhon ot thc burden tu maintaln %mc Icvcl or sdi-control. Thus, since at least k b i n i ,  

provocation does not extend to persons wlth want of self-control. 

incyuitablc 

the law oi 

w f v  

Since at lcast the bcgrnnlng of the n~ncttvnth century, the law of provocation has required that the 

dt.ttndant had been caused to lose self-control ''on the sudden." We may call this the temporal restriction 

on the defence oi provocation. In part, this requirement is part of the conceptual package accompanying 

the shift toward the loss of self-control conception of provocation. Royley's outrage at his son's attacker 

may well have rema~ncd undiminished in his milc-long flight: but i t  would be less plausible to suppose 

that he  did not rcgain some control by the time he found his son's attacker. Tindal C.J. insisted on the 

temporal restriction In Lynch.' Fivc mlnutcs had clapscd bctwcen Lynch's altercation with his companion 

and Lynch's fatal attack. But in Lynch, violation of thc temporal requirement set up at most a rebuttable 

%ee above, p. 17. 

'See above, p. 48-49. 
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presumption against thc dcicndant. As we saw, Tindal's instructions to the jury required them to find 

whether "you think that. thcrc was not time and intcr~.al sufficient for the passion oi a man prored to l ~ z  

d no v q  strong intellc'c-t, and tor rcason to rcgain her dominion over his mind." The temporal restriction 

was thus, at least in the first part of the nineteenth century, a n  evidential mle. 

This may well have changed in practice before the mid-twentieth century. But the authority for 

the view that, as a point of law, killings done after a time deemed sufficient for a reasonable person to 

regain control would be intrr ulio, murder rather than manslaughter was R. c. Du& r1949).'!: Mrs. Duff? 

had h ' c n  subjected to brutal trcatmcnt bu hcr husband. On the evening of March 16, 1949, Mr. and  Mrs. 

Du ti! had quarrdlcd d r ~ d  'blows ha J bwn ,truck." \lrs. Duffy wished to leave w t h  their child, but .Mr. 

Duffy prevented hcr. Mrs. Duity Left the room In which they were arguing, and eventually (the r c p r t  

docs not speafy the length of this period), tatally attacked her husband with a hatchet and a hammer a s  

he lay in bed. She t\*as found guilty of murder. Her conviction was upheld by the Court of Criminal 

Appeal. 

In h ~ s  Instructions to thc pry, Lord Dcvlin had presented the question o f  the temporal restriction 

In the law of provocatton as  tollows, at 932. 

1TJht. further removed a n  ~ncident  IS from the crime, the less ~t counts. X long course of cruel conduct 
may be more blameworthy than a sudden act provoking retaliation, but you are  not  concerned with blame 
here-the blame attaching to the dead man. You are not standing in judgment on hm. He has not been 
heard in this court. He  cannot n o w  ever he heard. He has no defender here to argue for him. It does 
not matter how cruel he  was, how much or how little he was to blame, except in so far a s  i t  resulted in 
the final act of the appellant. What matter is whether this girl had the time to say: "Whatever I havc 
suffered, whatever 1 havc endured,  I know that Thou shalt not kill." That is what  matters. 

Much In t h ~ s  passagc offends. Wc may wcll question the appropriateness of the detached manner in 

which Lord Dwiin asks Mrs. Dufty, "thc girl", to say to hcrselt, "Whatever I have suffered, whatever I 

have endured, I know that Thou shalt not kill." Of course, Devlin's point is not  that she must actually 

.Jc 1949) 1 Xlt E.R. 932. 
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have liil~d thow word3 R ~ t h c r ,  his point ts that any actions shc took aftcr the time it  would take tor hcr 

to have said such a xn t imcn t  to herself rvlll. by point of law, be considered under her control. 

Devlin's use of sexist language is not accidental. Uniform application of the temporal restriction 

is one  of the major sources of the clear gender bias exhibited by the Law of provocation in Britain. LIcn 

who kill women in response to taunts about their sexual prowess or  confcssions of infidelity nearly always 

succccd in a defence of provocation. Women who kill men who have subjected them to prolonged abuse 

arc  nearly alwayb round gudty ot murdc r  ThC ditfcrcncc IS that men almost always kill on a sudden. 

women after a pause, a s  did Mrs. Duffy. But violent response in response to provocation is the privilege 

of the stronger, almost never women. The problem, however, is that killings in response to provocation 

must be distinguished from killings in revenge. The law may reduce sentence for the former, but not thc 

latter. Rcmedv for the gcndcr bias displayed by the law of provocation cannot be had by relaxing thc 

temporal restrichon. clw rcvcngc killings bv thc ,trongcr enjoy the partial protection of the law: 

In any  case, Drr& is autharity for thc. doctrine that the law ot provocation will protect only those 

killers who were caused to lose self-control by their victims words and/or  deeds on the sudden. 

Bedder and Cumplin 

Bedder, who was impotent, attempted in vain to have sexual intercourse with a prostitute. She jecrcd at 

him anit k~ckcd h ~ m .  Hc stabbed her fatally with a knife. W d c r  was convicted ot murder. He appealed 

first to the Court of Criminal Appeal and then the House of Lords, both of whom upheld his 

con t~c t ion . '~  

"Jeremy Hordcr argues that the gender bias in the law of provocation provides sufficient grounds for 
its abolition. I disagree, and argue that the law has within its resources a means to rid provocation of this 
bias. See Hordef s Provocation and Responsibiliw, pp. 186-194, and my review, "Outrage, Self-Control, 
and  Culpability," Universi tv of Toronto Law Journal (1 994) 44:4, pp. 441467. 

"(1954) 2 All E.R. 801. (House of Lords). 



Bcddets  counsel had urged that. in the w o r d s  of Lord Simonds, L.C.'s summary. at 803, 

the reasonable man should be invested with thc  peculiar physical qualities of the accused, as in the 
present case with the characteristic of impotencc, a n d  the question should be asked: what would hc thc 
reaction of the impotent reasonable man in the circumstances? 

"For the proposition.'' Lord Simonds continued, "I know of no authority: nor  can I see any reason in it." 

Simonds relied o n  Manizni v. Public P r o s e ~ u ~ o n s  Dirtxtion," which had affirmed the point of law decided 

in Lwbinz, that, in Viscount Simon L C ' s  words in Mamini, "an unusually excitable or  pugnacious 

individual is not entitled to rely on provocation which would not have led a n  ordinary person to act as  

hc. did."" "I t  would bc pla~nly illog~cal," Lord Simonds  argued. 

not to recognize an unusually excitable or pugnacious temperament in the accused as a matter to be taken 
Into account but yct to recognize for that purpose somc unusual physical characteristic, be i t  impotence 
ur another ... l t  15 too 3ubtlc a rciinemcnt for my mlnd  or, 1 think, for that of a jury to grasp that the temper 
may be ~gnored  but the phystcal dc'fc'ct taken Into account. cp. 804) 

The refinement may be subtle, but, pace Lord Simonds, i t  is not difficult to understand. Lesbini's defence 

required the law to index the level of self-control which he is required to maintain his capacity to maintain 

self-control. Not so with Beddo.  Bedder may well have been a man of exceptional fortitude. His 

counsel's polnt rva5 not that, kcausc &cider was impotent, he should be held to a lower standard. The 

drgurnen t is rathcr t h ~ t  r\.c can onlv cvaluatc thc cx  tent to which his  victim's provocative words and Jetxis 

affected him ~f we take into account thc fact that h e  was Impotent. A look a t  the later provocation caw 

of D.P.P. v. Carnplin (1978) will help us sort out Beddtrr. 

In 1978. Camplin was a fifteen year old boy. He killed Mohammed La1 Kahn, an  older man who 

had forcibly sodomized Camplin and thcn laughed at him. Hc was found guilty of murder, but won an 

appeal to the Court o i  Appcal, Criminal Division, on the grounds that the trial judge had mistakenly 

"(1941) 3 A11 E.R. 272. 

"Muncini. at p. 277. 



instructed the jury to apply to Camplin's action the standard of a reasonable adult. The Crown appealed 

to the H o u r  of Lord,, which upheld thc Court of Appcal's decision." 

An Important bit oi background to Campiin rvas the passing of the Homicide Act in 1957. Among 

other things, the Act allorved that words alone could constitute provocation. Until that point, words 

would have to be accompanied by deeds to constitute an  element of provocation. (Thus it rvas important 

to Becider's case that his victim had kicked him.) As Diplock points out, "the gravity of verbal 

provocation may well dcpcnd on the particular characteristics or  circumstances of  the person to whom 

a taunt or ~nsul t  1s d~rcctcd."  

To taunt a person because of  his ram, h ~ s  physical infirmities or some shameful incident in his past may 
well be considered bv the jury to be more offensive to the person addressed, h r m e r  quibble his 
tmprmrnent, i f  the facts on which the taunt is founded are hue than i t  would be if they were not. (p. 174. 
my emphasis) 

D~plock's argumcnt, then, is as follows. Thc c ~ t c n t  to which words constitute provocation is tied to the 

particular characteristics ot their audicncc. Thus, the reasonable person must be invested with all and 

u n l  tho* idiusyncrat~i chardetcnl;ticb ~ l i  the jl\icndant which contribute to the context In which thc 

g r a ~ j t y  oi the provocation must be dsscssed. Call this latter claim the inixstrnmt thesis. Diplock's 

argument tor the inrcstment thesls 1s surely right. But we may question the extent to which the 

investment thesis depends upon the rule that mere words can constitute provocation- Lord Diplock's 

drgument implies that no idiosyncratic characteristics of the defendant need be invested in the reasonable 

pcrwn to assess thc gravity o i  physical provocation. But the gravity of provocation represented by blotr.5 

to certain parts oi the b o d y  will dcpcnd in part on whether the victim was male or  female. We may 

imagine unfortunatt. circurnstanccs in which the gravity of the provocation represented by blows delivered 

by the victim to the defendant can only be understood in terms of the defendant's physical disability or 

'D.P P Carnplin (1978) Z All E.R. 169. 
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disabilities. The objectivity of the reasonable person standard is  not affected by the accommodation of 

the investment thesis, even if words alone d o  not constitute provocation. 

To the extent that Bedder constitutes a rejection of the investment thesis, i t  is not law. For this 

Camplin is authority.'" But Camplin is consrstent with the doctrine, also from Bedder, that the reasonable 

pcrson cannot be ~nvestcd w ~ t h  any of the deiendant's abnormal characteristics for the p u r p o x  of 

assessing the defendant's capaaty to maintain self-control. The reasonable person standard may be 

indexed to age, however, because, as Diplock argued, "nothing could be more ordinary or normal than 

to bc aged 15."'' 

Construction 

1 id1k-d the change3 u n d ~ r g o n ~  by the rcawnablc/ordinary pcrson standard in provocation thc 

development of a constructivc objective standard. As 1 explained above, a standard or test IS objective 

i f  tts satisfaction depends upon qualities of the defendant and/or her action other than subjective facts 

about her state of mmd at the time of the  commission o f  the offence with which she is charged. I will 

now explarn what I mcan by constructlvc. 

I mcan, In part .  to dIudC tu c)iit'nicb ltkc constructive. murder. .'Constructive murder" refers to 

an offence prohibited by the former s. 213(d) of the Canadian Criminal Code. which was ruled 

uncvnstitutional by the Supreme Court in R. v. Vaillancourt (1987).;"e former s. 213 (now s. 230) 

covers murders committed during the commission of other offences. The statute stipulates circumstances 

tn rvh~ch a p r w n  may bc found guilty of murdcr despite the fact that she did not intend to cause the 

'"I say Bedder ts bad law. Diplock argutd that Bedder was outdated law, rather than bad law, insofar 
as  his argument for the investment thcsis applies only to the law o f  provocation after the Homicide Act 
of 1957. 

. - 
"Camplin at  p. 175. 

' 9 9  C.C.C. (36) 1 18. 



death of  hcr victim. The circumstances cover a series of actions (e.g. stopping the breath oi a human 

being) pcrformcd rvhtlc committing a rangc o t  serious offences, from a m n  to treason. The offending 

wction spc~ i f i t d  that d defendant IS ,guilty of murdcr i t  

(d) hc  uses a weapon or has it on his person 
( i )  during or at the time he commits o r  attempts to commit the offence 
( i i )  during o r  at  the time of his flight after committing or  attempting to commit the offence. 

and death ensues a s  a result. 

The Supreme Court held that the mens re.a I~L-o lvcd  in using o r  merely carrying a weapon during the 

commission of an offcncr. when Jcath cnsucs IS too far  removed from the mens rea of "standard" murder 

( rn tcnd~ng to unlawtull~ cauw thc dcs th  d ' ~ n o t h c r ~  to rrarrant the classification o t  the offence named b ~ ,  

Why was such murder called iuwtructlzct murder? Because a necessary component of the matenal 

elements of the offence f in  this case the mms tea of murder) was  implied by features of the defendant's 

actlon independent oi hcr statc of mind at  the commission of the offence. Her mental state, insofar as by 

"mcntal state" we mcan m m s  rm, IS thereby c o n s t ~ c t e d . ' ~  To carry 3 weapon in the commission of a 

rangc ut ottcnccs I~stcd In 5. 213 cnuw 3. 230) \\.hen death cnsucs rs to have the mtnr rea for murdcr. 

The key i$.ord ~n the abovc paragraph 1s "implied." Let me explain. A11 constructive standards 

a rc  objective, but not all objcctivtl s tandards ~ l r ~  constructive. The reasonable person standard in the law 

of self-defence IS an example of an objective but non-constructive standard. The law of wlfdefencc 

requires that the defendant show, rnterr rtlia, that (a) shc killed her assailant in the belief that she could not 

othcrwisc prc.jenc hcr5clt from dcath o r  gricvous bodily harm, a n d  (b)  a reasonable person in the samc 

'why this amoun tcd to a constitutional issue is not relevant here. 

%us, on this account, all of the offences proscribed by the old s. 213 and the new s. 230 count a s  
constructive murder. All construct the men5 rea for murder from features of the defendant's actions 
independent of  her state of mind at the time o t  the commission of the offence. Ss. (dl was, we might say, 
the most constructivc, insofar a s  thc mentai statc involvd  in performing the actions described in (dl is 
turther removed from lntcnding to unlawfully kill another than are  the actions described in 5s. (a) to (c). 
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iircumstanccs would h d ~ ~  bcltcvcd that jhc. could not have otherwise prcstrved hcrxlf from death or  

grievous bodily harm. 

Suppose A kills B unde r  unreasonable apprehension of the threat B posed to A. (B was joking 

when he said "A, I am going to kill you"; anyone could have seen that.) A cannot have self-defence 

available to her. But failurc of the objective standard in selfdefence does not imply that A was not acting 

in selfdefence. We may well disbelieve hcr account ( A  always wished B dead). But we need not (A  was 

al~%.ays exccssivcly tearfui oi others and  showrd poor judgrncnt). Here we explain X's action (in part) in 

t e rns  of her belief that she was under attack. Wc d d  that her belief was unreasonable (just as wve wwould 

add  that i t  was reasonable, i f  i t  had k n ) .  A ' s  bchaviour is explained, in either case, by attributing the 

samc general belief to hcr. 

I t  is othcrwi* ~ \ ~ t h  provocation, ruhcrc thc reasonable-ordinary person standard is not only 

o b l r ~ t ~ v c ,  but also tcmstructlvt'. What do rvc ~ d v  of a pt'rson who claims to have lost *If-control, but was 

caused to do so by words a n d / o r  deeds which would have lett the reasonable or  ordinary person 

unruffled? By the structure of the reasunable/ordinary person test, we took to some source other than 

the victim's words and d d s  to explain the defendant's actions. We say that the provocation was not the 

real cause, or the operating cause of the dcfcndant's loss of sclf-control. Instead i t  was (merely) the agent 

p r ~ L ~ ~ l i u t e [ d r .  What wab the real causc? There arc two options. Lesbini's loss of self-control on this 

occasion was explained by his general want of sclf-control." In his case, the explanation refers to his 

character, his pugnacity. Parncrkaf s loss of sclf-control was explained by an underlying mental 

pathologyu In his case, the explanation refers to a condition from which he suffered. Wc accept A's 

2'See above, pp. 170-171. 

%e above, pp. 107-109. 
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~ccoun t  of her actions (as a rcsponsc to a pcrccivrd threat), whether she succccds or fails. But, becaux 

Lesbini and Parncrkar failed in their defences, their accounts arc d i s m i ~ s e d . ~  

- 1 

Thus, the failure of a constructive standard implies something about the accurd 's  mental state:' 

(Again, not x, with. c8.g , the obkctivc standard in sclf-dcfencc. which is thereby non-constructive.) The 

p a n t  is not that a construchve standard permits u s  to ignore iacts about the defendant's mental state, or 

provides an inferential structure according to which we may determine the defendant's mental state when 

we lack independent evidence. The point is rather that to say that you were caused to l o r  self-control 

by your victim's provocation words and/or deeds is to say that a reasonable or  ordinary person might 

ha vc bccn similarly affcctcd by y o u r  victlm's words and /or deeds. 

Why? To cxpla~n your behaviour in terms of your victim's words and/or deeds is to explain your 

behavwur W I  t hou t rcterence to any of your particular o r  idiosyncratic characteristics. To ignore your 

subjective characteristics ts (in this context) to treat you a s  a reasonable or ordinary person. Thus, to say 

that you were causcd to lox' self-control by vour victim's word and/or  deeds is inter a h  to say that 

rcasonable/ordinarv person may have likewise been affected. 

hltcrnativelv, wc. mav say that to sla~rn that your victim's provocative words and/or deeds causcd 

you to lose wlf-control, v o u  must show that vou exhibited the level of self-control set by the o b j e c t i ~ . ~  

%ere are two forms such a dismissal might take. W e  might accept Lesbini's claim to have lost have 
self-control, but reject his explanation of the cause of his losing selfcontrol. This is because insults are 
the sort of thing which can, in principle, cause someone to lose self-control in a manner relevant to 
criminal responsibility. But i t  is no dcfcncc to theft to claim that the sight of the jewels c a u d  you to lose 
wli-control. Seeing unguarded jewels is not the sort of thing, we say, in response to which one may lose 
wlf-control in the sense relevant to criminal responsibility. 

This points to an  interesting feature of provocation to which Jeremy Horder has drawn attention. 
Those actions which may constitute provocation for the law are actions which may evoke a particular sort 
of emotional response in their audience. Horder focuses on anger, but we might add humiliation, and 
perhaps shame. But actions (or events) which g v e  rise to other sorts of emotional responses-greed and 
lust, for example-are cxcluded as causes of loss of self-control in the law. See Horder, p. 194. 

24Here, as elsewhere, the use of "mental state" may mislead--acting voluntarily does not amount to 
having a certain mental state. But, for present purposes, defer to standard legal terminology- 



standard in provocation. In this sense, constructive s tandards are normative-the status of onc's bchaviour 

13 dtterrnined tn part by the standards o i  bchaviour to which we hold one another* 

Danger and equality 

The level of self-control set by the objective standard in provocation is constrained by two different sorts 

of principles. 'The reasonable person," Diplock argucd in Camplin, 

means an  ordinary pcrson of cithcr sex. not cxccptionally cxcitablc or pugnacious, but possessed of such 
potvcrs ot .jclf-iontrol ,IS cuvc.r>,onca 13 cntitkd t o  expect that his fclIow citizens will exercise in society ,I.; 

i t  15 today. (173-4) 

This suggests the first principle bl; which the standard of behaciour required by the objec t i~-c  test is sct. 

namely a principle of equality. In the Canadian case of R. v. Hill (19861~--in which the same questions 

were a t  issue as in Camplin--Wilson appealed to such a principle explicitly. 

Thc  objective standard ... may be said to exist in order  to ensure that in the evaluation of the provocation 
dctcnce there 1s no fluctuating standard of self-control against which accused a re  measured. The 
governrng pnnclples arc those of equality and individual responsibility, so that all persons a re  held to the 
g r n e  standard notw~thstanding t h u r  distinctive pcrwnality traits and varying capacities to achieve thc 
standard. (345) 

The principle of equality does not require the everyone exhibit the same level of self-control, but  that the 

burden is distributed equitably. Thus, for cxamplc, the objective standard may be relativized to age. To 

do otherwise is, tn Lord Diplock's words, to rcquirc "old hcads on young shoulders." 

To require old hcads on young shoulders, Diplock argued, "is inconsistent with the law's 

cornpawon tor hum'in ~nt l rml ty .  ' Wilson argucd that no such appeal to compassion is necessary to makc 

sense of the relahwzabon o i  the objective standard to age. "Such compassion," she argued,  

finds it proper place only in the sentencing process ...[ Tlhe incorporation of the accused's age into the 
objective "ordinary person" standard is an attempt to reflect the extent of the legal rights and 
responsibilities of children in the legal system. The law treats all persons a s  equal members of society and 
holds them responsible o n  an equal basis for their actions except to the extent that they are  in a 
developmental stage tm route to achicving full adulthood and full legal rights and  duties. (351 



Such differential trcatmcnt, Wilson argucs, 

can often be attributed to poticy considerations dcsigned to ensure the protection of young people from 
their own actions and the actions of others or  to protect others from the actions of young people. Such 
statutory measures as the prohibition of under-age drinking, child labour laws estabIishing minimum ages 
for full-time employment, and licensing requirements restricting the operation of motor vehicles to persons 
over a certain age may be said to fit into this category. (349-50) 

Thls suggests the other wr t  of principle by which the standard of self-control r e q u i r d  by the defence ot 

provocation is set, namely thc principlc that thc criminal law should strive to minimize violent crime. So 

a rgued  Lord Diplock in Cdrnplin: 

The public policy that underlay the adoption o i  the "reasonable person" test in the common law doctrine 
of provocation was to reduce thc incidence of fatal violence by preventing a person relying on his own 
cxccptional pugnacity or  cxci tability as an cvcusc for loss of sclf-con trol. (173) 

Compassion and equality 

I t ,  as Wilson arguos, the law ot provocation IS not grounded on the  law's compassion for human infirmity, 

then why does provocation mitigate? Wilson does not oifer an explicit answer, but I think she had the 

iollowing sort of view in mind. Provocation mitigates becaust by maintaining the level of self-control 

which we can cxpcct of each other gcncrally, and can be expected of the defendant in particular, thc 

clcfcndant, In a \cry spclfic scnw, docs not allow his capacity to conform to the law's requirements to 

be the measure ot h ~ s  obligabon to do so. Mcasuring one's obligation to conform to the la.r\.'.; 

requirements in terms oi one's resources is an important clcment of crime. By not so doing, the provoked 

killefs actions are less blameworthy. 

The tncky step in this argumcnt is thc first premise. I t  is difficult to make this point without it 

sounding like the claim that provoked actions arc a form of rightful retaliation. One  does not forfeit one's 

right to life by provoking another. But thc defendant somehow further violates his victim's rights if hc 

displays a lesser amount of sclf-control than wc may fairly expect of each othcr. Insofar as I have a duty 
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to maintain a level of rlf-control.'" you havc a right to cxpcct it of me. If  my responsc was that which 

a rcasonablc or o rd in~rv  person might makc., I havc not violated that right. 

Note that according to this vww the principle ot equality which in part constrains the objcctivc 

dandard In protocatwn IS ~ b ~ h a t  wc might call d jurisprudential principle. [t is a principle that establishes 

rights and duties. Its concern is with guilt and innocence, not danger. The public policy that underlay 

the adoption of the reasonable person standard, by conhast, was, according to Diplock, concern about the 

level of fataI violence in society. it follows, then, that the defence of provocation reflects in its structure 

the relationship between the two goals of criminal law, punishing the guilty and protecting the innocent. 

26 1 will explain the mr in which the law of provocation imposes a duly to maintain a certain level 
of self-control in chapter twelve. 



Chapter twelve: 

The quagmire revisited 

I promised above that insight would bc gaincd into the conceptual puzzles and problems in the defence 

of au tornatism left unrcsdvtd a t  thc end of chapter eight by a look at certain developments in the laws 

of insanity and provocation. In this chapter 1 will attempt to make good on that promise. 

Two principal points emerge from the shifts in the English insanity defence at the turn of the 

nineteenth century. (1  Questions of guilt and innocence and questions of dangerousness are deeply 

mtcrtwincd in thc cnmlnai lars,. ( 2 )  How thcsc two issues are related both depends upon and is reflected 

In the dexriphon under which the defendant's bchaviour is explained. 

Both whether a defendant is excused from criminal responsibility and in what manner she IS  

excused if excused (i.c., with a complete or qualified acquittal') is thus a function of two sorts oi  

variables. The first is whether she deserves the protection of the law, or others deserve protection from 

her, or both. The second is the manner in which her actions are explained. 

M y  tocus In th~s chapter 1s on t h  relationship bctwtxn excusing and explaining in the la\\- ot 

automatism. I will consldcr this and related issues in more general terms in the final chapter ot this 

smdy. 

1 By a qualified acquittal I mean either (1) a finding of not guilty by reason of insanity, or (2) 
conditional acquittals like the acquittal of a sleepwalker on the condition that he practice "sleep hygene:' 



A terminological note 

Above I offered a reformulation of the Rnbq test, in light of Parks, as follows.' 

ECI. Non-insane automatism is automatism proceeding from an external cause. 
EC2. Only those events which might affect the average normal person as  they did the accused count a s  

"external events" for the purposes of this defence. 

At issue in this chapter, in part, is why ECZ is attached to the defence in the case of psychologcal-blo~v 

au tornatism. 

I shall refer to EC1 alone as the broad f omu l~ t ion  of the external cause test. EC1 represents the 

minimal content of any formulation of a test of automatism based on the intemal/external cause 

distinction. I will refer to the conjunction of ECI and EC2 as the narroso fbmulation of the external cause 

test. This version of the external cause test is more narrow than EC1 alone for two reasons. First. the 

addition of EC2 rcstncts the range of the deiencc. Second, EC2 is required, in current law, only in cascs 

of psychologcal-blow automatism. 

Two sorts of descriptions and explanations 

At the close oi chapter eight, I considcrcd an  automatism case, R. u. T.. where, I argued, the facts alone 

were mcapable oi dctcrrnining which sort o t description of the defendant's behaviour (i.e., as in ternally 

or externally caused) was the legally relevant one.' I shall say more about this case below. Here I will 

consider the question of descriptive and explanatory choice in the context of Rabey, and in light of certain 

important parallels between psychologcal-blow automatism and provocation. 

'See above, p. 108. 

%e above, pp. 109-1 11. 



Both Miss X's comment to Rabcy and the effect i t  had on him wen! causes of h i s  behaviour.' Wc 

can explain what h a p p n c d  in terms of either causc. 

(R1) R lost the means to control h ~ s  action? because X sad 'a'. 
(R2) R lost the means to control his actions because X's saying 'a' was emotionally devastating to him. 

Similarly, both Alice Storey's comment to Lesbini and the offence he thereupon took were c a u x s  of his 

behaviour." Again, we can explain what happened in 

terms of either cause. 

(Ll) L lost the mcans to control his actions because S said 'b'. 
(L2) L lost the mcans to control his actions because S's saying 'b' gravely offcnded him. 

Note that R1 and R2 arc  both truc. So too arc L1 and L2. So truth won't determine which is the 

Iegally relevant one. I t  matters which. R1 and L l  describe Rabefs and Lesbini's behaviour as externally 

caused, and so allow them to avail thcmsclvcs of the defences of automatism and provocation. R2  and 

L2 describe Rabey's and Lesbini's behaviour a s  internally caused, and so deny them this opportunity 

A point from Aristotle 

There are  several striking points of similarity between the law of automatism (and o i  criminal excuses 

generally) and Aristotle's account of the distinction between voluntary and involuntary action in Book 111 

o f  the Nicomachean Ethics. Not the least of these is the fact that Aristotle draws the 

voIuntary/involuntary action distinction in terms of internal and external causation. 

'Again, with "behaviour" I mean to be deliberately ambiguous between the defendant's loss of conhol 
and  what she did while having lost self-control. 

'I use the locution "lost the means to control his actions" as  a description neutral between "entering 
a dissociative state" as in the defence of psychologcal-blow automatism and "losing self-control" as in the 
defence of provocation. 

Stu. abuvc, pp. 143-144. 
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I will consider this and  some other parallels below. Here I want to consider Aristotlc's distinction 

between non-voluntary and  involuntary action. Involuntary actions are  non-voluntary action accompanicd 

with regret.' I pointed out  above that this distinction was echoed by the sleepwalking provisions in 

seventeenth century Scots law, which, according to Mackenzic, excluded from the defence those "that be 

known to have Enmity against the person k i l l ~ d . " ~  I want to suggest that Xristotle's view is echoed 

throughout the law of automatism. 

The distinction between non-voluntary and involuntary action is a t  root a moral one. Considcr 

the following example. Jones and I share a house. I have resolved to murder him with my bear hands. 

I hear him rustling about in the cellar, and decide to attack him as  he emerges through the door. I take 

my position by the door  at  the top ot the stairs. t fail to conceal myself and as Jones reaches the top stair 

he  sees me. Startled, h e  falls down  thc stairs to his death. i did not intend to startle him--indeed, insofar 

as I hoped to conceal myself, I intended the opposite. But I d id  intend to kill Jones and am pleased by 

the fact that he is dead. 

I t  troubles us that my innocence depends so much upon luck. This misgiving finds no voice In 

the law. But the jury may well disbclicvc my account of Jones' death i f  they learn of my plans to kill him. 

In Xristotle's terms, evidcncc that my action was (at least) non-voluntary may rebut my claim that it was 

involuntary. The legal significance of the category of non-voluntary action in the law is thus not moral, 

but evidential. 

By their na turc, au tarnatism cascs are cascs whcre the evidential problems surrounding the 

category of nun-voluntary action arc paramount. The automaton acts with apparent purposiveness, but 

fails to enjoy conscious control ovcr thc. rnovcments of her body. Thus evidence of purposiveness in itscli 

will not distinguish voluntary trom non-voluntary and involuntary action. 

- - - -- -- -- - 

'Nicomachean Ethics 1 1 lob1 8-9. 

"See above, p. 61. 



1M) 

Evidence of motivc. however, w~l l  count against thc defendant's claim that her actions exhibited 

only Jpparcnt purpcls~\~nc. js .  Tht. tact that P x k s  had little to gain and much to lose from his in-laws' 

death was an important piece of evidence in support  of his claim to have acted involuntarily. The 

purposiveness of the automaton's actions is merely apparent, in part, insofar a s  her action cannot be 

explained by her motives. We explain what the defendant did (assault rather than kill, assault by this 

means rather than that) by reference, in part, to her motives (to seek revenge, perhaps in a symbotically 

satisfying wav, to disable). .A SUCCCSS~UI  detencc oi automatism thus makes what the defendant in tact 

d d .  while In d state ~ ) t  automatism. both rnexplicablc and irrelevant. 

This is true, as well, in the Canadian dcfencc of provocation.' In both cases, a successful defencc 

has two results: (1 1 i t  displaces the cause of the accused's behaviour to some external event o r  action, and 

(2) it  makes the relevant explanandum of the accused's behaviour that she lost the means to control her 

behaviour, rather than what she did whilc she so lost control.'" 

Choosing descriptions and explanations 

Let us return to the problem of picking which description of a defendant's bchaviour is the legally 

relevant one. In both the narrow formulation of thc external cause test of automatism and the Canadian 

law of provocation the sorting is done on the basis of a n  explanatory criterion on which depends the 

objective standards imposed by both dctcnccs. 

This marks an  important difference between Canadian and English provocation law. The Canadian 
law requires only that the defendant show that an  ordinary person might have lost self-control in response 
to the victim's provocative words and/or deeds. The English law of provocation requires the defendant 
to show that a reasonable person would have done what  the defendant did. 

IU In Aristotlds t c m s ,  in the cases wc havc considered, the automaton's actions are  typically 

involuntary. Parks did not want his in-laws dcad, no r  did K his wife. But provoked killings, by their 
nature, h a w  an alr oi  rctal~atlon about thcm, and so sccm merely non-voluntary. 



Let mc rllustra tc In tcrms o i  thc altcrnat~vc explanations I gave above of Rabey's and  Lcsbinl's 

actions. I t  X's saying 'a' would be emotionally devastating to an average, normaf person, then, while RZ 

is true, the legally relevant description o t  Rabcy's action is that under which R1 is true. Similarly, i f  S's 

saying 'b' would be gravely offensive to a reasonable o r  ordinary person, then, while L2 is true, the Iegallv 

relevant description of Lcsbini's action i s  that u n d w  which L l  is true. 

Following the argument of thc preceding section, R1 and LI both (1) displace the cause of the 

accused's behaviour to sOmc t'xtcrnal cvcnt or  action and ( 2 )  make the relevant explanandum in thc 

explanation of the accused's behaviour t h t  shc lost the means to control her behaviour. (1 1 and (2)  arc 

implied by the logic of thc objective standard. If an avcragc or  normal person, o r  a reasonable o r  ordinary 

person (as the defence requires) might have lost control under circumstances in which the defendant did, 

then we may explain the defendant's loss oi control without reference to any facts about her in particular. 

Wt. n w d  not cxplain what  shc  actually did. '  

Nor can we, on  this model of explanation. The facts about the defendant excluded by such an 

explanation include the  sorts of facts upon which we could reconstruct the defendant's motivcs--her 

relationship with her victim, tor cxamplc. In the absence of such facts what the defendant did,  rather than 

thc fact that she lost the means to control hcr do~ngs ,  iannot be explained. 

There appears to bc a circularity hcrc. I f  A's motives can explain A's behaviour, then we rnav 

p ~ c k  one  sort ot cxplana tion (according to w h ~ c h  A's bchaviour was internally caused). If we  pick another 

sort of explanation (according to which A's behaviour was externally caused), then A's motives arc 

excluded as explanatory factors of A's behaviour. The circle is broken by the structure of the objecti\.e 

'I d o  not mean to suggest that, once wc are satisfied that a reasonable o r  average person would have 
lost self-control, wc n tvd  not inquire into whethcr the accused in fact lost selfcontrol. Perhaps the 
accused was a person of exceptional fortitude, and maintained self-control, killing in cool revenge. My 
point is rather that we need not (and, I shall add below, cannot) explain what exactly the accused did 
while she lost self-control, gven that she in fact lost sclf-control. All we need (and can) explain is that she 
lost self-control. 
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test. !f A loses control in circumstances in which a reasonabIe-ordinary-average-normal penon might 

havc, then tho= circumstances contain the legally relevant explanatory factors. I f  we learn enough about 

.A to impute to her  motives which might explain her actions, then we may well decide that her actions 

wcrc, in Anstotlc's terms, non-voluntary. But whether A's actions were involuntary or  non-voluntary is 

irrelevant from the law's point of view. 

Burdens of self-control and association 

To sav that a reasonable o r  ordinarv person might havc lost self-control in response to the provocative 

rwrds dnd/or did, or t h ~  Jctcndant'b t.lct[m 15 to ~y that to haw cxpectcd the defendant to maintain 

self-control would have been to ask her to cxhibit a greater level of self-control than we are entitled to 

expect of one another. As I argucd in chapter eleven, the Ievcl of self-control r e q u i r d  by the reasonable- 

ordinary person standard is co-determined by two sorts of principles. The first was emphasized by Lord 

Diplock in Curnplin: the law ought  to seek to minimize violent crime. The second was emphasized by 

justicc Wilson in Hill: thc burden to maintain an acccptabie lcvcl of self-control must be distributed 

tyu~tably  Thc iirst c l t  thew rt'tlt~cts t h ~  p)lic)i-lcvcl conccrn oi protecting the innocent, the second, thc 

(ur~sprudential concern ot punishing the guiltv." 

By analogy we may say that the narrow formulation of the external cause test sets a dissociative 

threshold which the SUCCCSS~U~ defendant must havc exhibited. Continuing the analogy, we may say that 

the  level of "dissociative fortitude" required by the averagcnormal person standard is co-determined by 

t u . ~ )  wrts  ut pnnc~p lc r  inwiar .la ( 1 )  EC2" *rvrs to distinguish internal from external causes of 

automatlsrn, and (2)  as  justtcc La Forcst argucd in Parks (1993)14 a principal motivation for so doing il; 

above, pp. 153-155. 

'%e above, p. 157. 

"At 305; see above, pp. 101-105. 
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concern for public w tctv, thcn EC:! serves thc end of protecting the innocent from dangerous offenders. 

In addit~on, EC2 s n . c b 5  to d~stnbutc the burdcn of mainta~nmg an acceptable level of self-control 

equitably. As such-just like the objective standard in provoca tion-the objective standard in psychological- 

blow automatism docs not allow the defendant to measure her obligation to conform to the law in terms 

of her capacity to do  so. As I argued above, criminal wrongdoing consists, in part, just in measuring one's 

obligation to conform to the law in terms of one's capacity to do  so. As such, EC2 also reflects the 

jurisprudential concern to punish thc guil t v  

Duties of self-control and association 

I call the burdens to mamtain a n  appropnate level of self-control and to maintain an appropriate 

Jlssociatlve threshold duties. As a means oi clarifying the sense in which these burdens are duties, I will 

consider an ~mportant objcctmn that mav bc raised against so doing. 

I f  i kill another In rcspunsc. to m~ld pro~wcation or assault another while in a dissociative state 

occasioned by a mild psychologcal blow, I am guilty of murder or assault, not of failing to maintain an 

appropriate level of self-cont~ol or an appropriate dissociative threshold. Thus i t  is misleading to say that 

we have a duty to maintain an appropriate level of self-control or an appropriate dissociative threshold. 

We should say, rather, that the boundancs of my duties to others are set, in part, by such standards ot 

fortitude. 

Let  mc approach this oblechon by b\*ay of an  analogy from tort law. Torts arise from breaches of 

duty. I f  t drive recklessly and strike you, I am  liable for the costs of the harms in which my wrongful 

breach of duty consisted. But you may claim from rnc repara tion only for those harms which were alxr 

wrongs on my part. 
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Tort law distinguishes between causation in fact and causation in law. My action is a causc in 

fact of the harm you suffer, basically, if  my action (or omission) is a causc sine qua non of that harm.' '  

But establishing causc in fact is only a necessary but not a sufficient condition of liability. In causing you 

harm, I must have also violated your rights in some way. Then we say that my actions constituted a 

c a u s  In law of thc h a m  you suffered. We determine sorts and boundaries of your rights in terms of an 

interpretation of my duty to conduct myself according to a standard of care. 

Thus, while I am liable for the costs my wrongful doings o r  omissions imposed upon you--and 

not responsible for failing to act according to the standard of carc--we distinguish actionable wrongs from 

mere harms in terms of the duty  owe you to treat you in an appropriate way. The standard of care may 

thus be said to imposc a duty, albcit a higher-order duty than the specific duty (eg. to drive carefully) 

b\*huw breach rcsuttcd In tht. costs my actions ~mposcd upon you. 

This deontic structure is paralleled in the criminal excuses. The assault you suffer at my hands 

counts as a wrong rather than mere harm i f  inter alia my actions were voluntary. I may defeat the 

imputation of voluntariness to my actions by showing that they were the effect of an external cause. In 

the case at hand this rcquircs showing that I cxhibitcd a n  appropriate dissociative threshold. I may bc 

k t ~ d  to habet. dutv t i )  m a ~ n t a ~ n  3uch thrcshoId insotar a5 my ta~lurc  to do so rvould, In certain 

circumstances, cnta~l  that the harms my actions cause are also wrongs. Thus, the criminal standards ot 

fortitude constitute duties just as does the tort standard of carc, albeit higher order duties than the 

particular duty in whose breach a particular wrongdoing consisted. 

If one has a duty to d o  X, it must be possible for one not to do X. Whether I act according to a 

standard of carc IS (typically) somcthing over which I have control. To continue the analogy, we must 

say that my Iwcl of scli-control or  dissociative threshold is something over which I have control. This 

"I set aside problems of sorting out cause in fact here. Two hunters recklessly shoot at what they take 
to be a deer, but turns out in fact to be another hunter. Only one bullet hits the man, but the two hunters 
were using identical shot. These are evidential, rather than conceptual problems. 
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seems strange. Howevcr. as wc will see, thc cxternal cause test depends  upon a distinction between those 

iactors which affect our  czpacity to maintain an appropriate level of control over which we have control 

and those over which we d o  not. 

Dickson's objection 

The idea of a duty to maintain an  appropriate dissociative threshold is puzzling. My choice of 

iormula tion is delibcra tc. I mean to draw a ttcntion to the curious structure oi psychological-blob\. 

automatism. 

Though he did not formulate ~t in these terms, Dickson's dissenting reasons in Rabey amount to 

the c l am that the law should lmposc no such duty. I t  is, a s  he noted, not required in any other sort ot 

automatism. 

If  [the accused j has a brittle skull a n d  sustains a concussion which causes him to run amok he has a valid 
defence of automatism. I f  [ the accusedJ has an irregular metabolism which induced an unanticipated and 
violent reaction to a drug, hc will not be rcsponsiblc ior his acts.'" 

What might justify the exceptional status of psychological-blow automatism? 

One might argue that bccausc psychological blows are ( I  presume) more common than physical 

blows, and psychological-blow automatism is more easily feigned than automatism arising from a physical 

blow, concern for public safety a n d  worries about the abuse of the law warrant an objective standard in 

this case. But whilc such considerations may justify requiring a higher evidential standard, they do not 

justify the imposition of a diffcrcnt sort of standard. 

But thcrc is a d w p r  cvidcnhal problem raised by psycholog~cal blow automatism. X physical 

blow, tor example  can bc x - n  in a way that a psychological blow cannot; so may a physically rather than 

a psychologically thin skull. In the c a w  of physical blows to the skull, evidence of the externality of the 

cause of the defendant's loss of consciousness may be had without inquiry into whether an  average or 
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normal pcrson would have been similarlv affected by thc event which rendered the defendant 

uncun~clous. 

I t  IS not clcar, howevcr, in what such indcpcndcnt cvidence would consist in the case ot 

psychological-blow automatism. The failure of the average-normal person standard in psycholog.lcal-blow 

automatism (EC2) entails that the cause of the defendant's state of automatism was internal. Just like the 

objective standard in provocation, the narrow formulation of the externaI cause test is constructive. But 

so too is the broad formulation of thC cxtcmal cause test--or so I shall argue presently. 

Construction in the external cause test 

Recall R. a. T. While suffering from post-traumatic stress disorder (M'SD), T committed a minor burglar);. 

Her condition followed from having becn scxually assau1tcd three days  earlier. The court ruled that she 

had the defence of non-insanc automatism opcn to her k a u s c  the cause of her mental state at  the 

material timc was cktcmal. namclv. thct ahs.~ult. Horrc\.cr, as I argued, the court could just a s  easily have 

iuund on thC iactb th,~ t thc cduw ot hcr mcntal stdtc a t  the material time was not the assault she had 

suffered, but instead hcr reaction to i t  (i-c., the PTSD trom which she was suffering). 

The point I want to makc is that this sort of causal and explanatory indeterminacy attends any  

case susceptible to analysis in terms of the distinction between internal and external causation.:- 

Consider Dickson's countcrcxamplc of thc physically thin-skulled defendant. M y  claim is that in such 

a case, no less than in T ,  thc iacts d o  not pick out thc icgally rclcvant explanation o i  the defendant's loss 

ut control and /o r  unconscious  stat^. 

Suppose we can cxplaln why A lost consciousnt.ss by the fact that she suffered a blow to the head. 

Suppose that A and B were struck by the same falling object but B did not suffer a concussion. Whv? 

A but not B has a n  abnormally thin skull. If we ask why A but not B suffered a concussion the answer 

"Again, slccpwalk~ng 15 thc important cxccption hcrc. 
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takes the form of an crplanation of A's concussion in terms of her brittle skull. The brittleness of her 

skull, we could say, c m r d  the concussion. ( I t  won't do to insrst that the brittleness of A's skull is merely 

an explanatory background condition or a mcrc cause sine qua non, for that is just what is at issue.) Wc 

choose to explain A's concussion--for the p u r p o r s  of the external cause test--in terms of  the blow to the 

head she suffered, rather than her reaction to thc blow, but the facts will not decide this on their own. 

(It won't do to insist that wc cannot dcscribc what happened to A in terms of her response to the blow 

because this rcsponsc was nc~thcr  something shc did nor something over which she had control. Thc 

same may be said of Rabey, or Lesbini.) 

Thus, 1 claim, the broad formulation of the external cause test is constructive. The narrow 

formulation is constructive insofar a s  the failure of EC2 entails that the cause of the defendant's 

dissociative state was ~ntcrnal. Thc causal and cxplanatory indeterminacy in psychological-blorv 

automatism iascs IS, as rzfc have wcn, *ttlcd by a public norm of behaviour. The facts of the case cannot 

settle the matter oi  causality in thc case of the psycholo~calIy thin-skulled defendant. Nor can the facts 

of the case settle the matter in the case of a physically thin-skulled defendant. By what sort of standard 

does the broad formulation of the extcrnal cause test make determinate the causal and explanatory 

indctcrminacy of, c.g., thC physically thin-skulled defendant's sta tc of automatism? 

Another point from Aristotle 

The answer, I suggest, is again found in Aristotle: one is responsible for one's character.!' lust as  onc 

may be rcsponsiblc for one's ill health, argues Aristotle, one may be responsible, for example, for onc's 

intemperance. This has a strange ring to modern ears. We are accustomed to social deterministic theories 

of character, and arc attcntivc to the effects carly childhood has upon the temperament and mental health 

of adults, especially thc' 111 effects ot a childhood plagued by abuse. To this sort of causation, however. 

'%Nicomachean Ethics 11 14a3-1114b25. 
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the law pays little heed. However homble a childhood and however clear the causal links between past 

h a m  and injustices suffered and present harms a n d  injustices caused, socia1 determinism does not 

ground an excuse in criminal law; nor d o  personality disorders though many are recognized as  well- 

ciassified mental disorders by the psychiatric profession. 

Aristotle's argument in support of the view that one is responsible for one's character is that to 

hold otherwise is to abandon the vocabulary of praise and blame altogether. Perhaps the criminal law 

could accommodate some concession to social deterministic excusing conditions. Whether it ought to do 

SO is another matter. 1 d o  not wish to comment on this. Instead, I want to suggest that the only way to 

make sense of the law of automatism is to impute to it the view that one is responsible for one's character. 

Now, "character" is not part of the vocabulary of present-day law. I confess a certain uneasiness 

evoking i t  I shall, however, adopt i t  provisionally. I d o  so in part because it was Aristotle's word,'' 

and, as we have seen and will see further below, there is much to be gained in thinking through the 

conceptual problems surrounding the distinction between voluntary and involuntary action in present- 

day law in light of Aristotle's arguments in the Ethics. Something like Aristotle's view that one is 

responsible for one's character is at work in the law of automatism." We hold persons accountable for 

some, but not all of their idi~s~vncratic characteristics. We  d o  not blame a person for having an 

abnormally brittle skull, but we hold the unusually pugnacious responsible for their pugnacity. Emotional 

fortitude is a difficult middle ground. This is what makes the duty to maintain an appropriate 

dissociative threshold troubling. If Rabey attacked Miss X in a blind rage we wouId not be troubled with 

ascribing voluntariness to his actions, and so holding him responsible for the harm he caused. But it is 

not clear how such a blind rage is to be phenomenotogically distinguished from a dissociative state. This, 

''Or rather, Ethos, regularly translated as  "character," was Aristotle's word. 

q o r  a different account of the role of character in automatism (and a different account of the defence 
generally), see Jeremy Horder, "Pleading In voluntary Lack of Capacity", Cambridge Law Journal, 5 2 2  
(1993). pp. 298-318. 1 shall clarify the status of "character" in my account further below, pp. 220-221. 



however, makes the point. The subjective facts cannot decide the issue. Because the state in which hc 

iound himself weas not c'xtt'rnally causcd, R a t y  may disown the harm hc caused in that statc only i f  thc 

causc of that state is rnt.dica11zcd. To mcdicalize thtl state of one's character, in this context, is to disown 

responsibility for it. The point is that such a medical explanation must  be offered if the defendant is to 

be excused from criminal responsibility. 

In light of the forgoing, the external cause test may be reformulated as follows. 

EC1'. Non-insane automatism is automatism proceeding from an  external cause. 
ECZ'. Those characteristics o t  the accused which 

i. must bc invoked to cxplain the automatic statc, and  
ii .  a r c  not characteristics of an average, normal person 

will constitute cxtcrnal causes only ~t those characteristics are of the sort for which persons arc not 
held accountable. 

EC3. If the condition in EC2' is not met, then the action or event which occasioned the defendant's 
automatic state may constitute an  external cause for the purposes of this test only i f  that action or 
event might affect an  average, normal person as i t  did the defendant. 

Objectivity in the external cause test 

Thus, cven in the broad formulation ot the cxtcrnal cause test, whether a person acted involuntariIv is 

dctcrmined, in part, indcpcndcntly o i  facts about their subjectivc state o t  consciousness. As in the defence 

of provocation, the point is not that norms override subjective facts, or  supply answers where such facts 

are unavailable. Lt is rather that the facts themselves d o  not determine the answer to the question of 

whether someone acted voluntarily. In this sense, the broad formulation of the external cause test is  

objcctivc. 

Thus the right rcsponw to Dickson's objection is to rcject the assumption upon which his 

argument is based--that in cases other than psychological-blow automatism, the defence of automatism 

requires only a subjective standard. There is of course a n  important distinction between the standards 

that must be passed by the physically thin-skullcd defendant and the psychologically thin-skulled 

dctcndant. Thc former 1s "su bjccti vc'. In the scnsc that thc physically thin- skulled defendant's defence 
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may bc rebutted only by dcnylng thc vcrac~ty  of hcr rcport of hcr state of mind a t  the material time. But 

that docs not entail that to MV that her  actions i%wc  involuntary is just to state such subjective facts. 

Punishing the guilty and protecting the innocent 

The defendant with the abnormally low dissociative threshold is excluded from the exculpatory scope of 

the detencc oi automansm, 1 argucd, for two sorts of rcasons. First, i f  she were allowed to rely upon her 

disposition to dtsassoclatc a s  a ground for cxcust', that would amount to measuring her duty  to conform 

to the Iaw in t c m s  ot her (in this case diminished) capacity to do so. Second, the invisibility o i  this 

incapacity makes her dangerous. 

The physically thin-skullcd defendant sharcs both these properties. But she is nonetheless 

excused. This follows, I have argued. from an  intcrprctation of the Aristotciian principle that one I S  

r c ~ p r n s ~ b l c  tor c)nC'3 ch~rac tcr .  Emot~cjnal but not physical fortitude is an element of one's character in 

the sense of "character" rclcvant to the law. Following EC2', wc do not hold the physically thin-skulled 

defendant responsible for the condition which predisposes her to Iose consciousness in response to events 

which may be expected to occur in d a y  to d a y  life. In this case, then, the defendant may rely upon her 

(diminished) capacities to prcvcnt himsclf from causing harm to others, without thereby being guilty oi 

rvrongdomg. Hcr particular Incapacl ty  doc3 not rntcr Into thc legal equation. As such, the danger she 

puses IS absorbed intc) thc nsks which wc colltxtivt.ly 

Thus the explanatory criterion represented by EC2' both depends upon and reflects a particular 

balance between the concern to punish the guilty and the concern to protect the innocent. On the one 

hand, the substantive (Aristotelian) principle underlying EC2' forces an ordering of these concerns. The 

concern to protect thC ~nnoccnt is weightcd morc heavily in thc case of the psychologically thin-skutled 

defendant than In the case of the phyacally thin-skulled defendant. On the other hand, the principle 

underlying ECZ' guidcs the tntcrpretation of  fundamental principles of responsibility--in this casc the 
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pr~nciplc that onc may not mcasurc one's dutws to others in tcrms of one's capacities or  resources--and 

so determines the terms in which this balance IS struck. 

A theory of automatism? 

Is this a theory of automatism? No. For one thing, this account cannot accommodate sleepwalking. As 

Justice La Forest argued, neither the proneness to recur test nor the external cause tcst (as I call them) 

produces a determinate answer in sleepwalking cascs. Sleepwalking is the paradigm form of automatism- 

Anything that could count a s  a theory of automatism would have to explain why sleepwalkers act 

involuntarily. Further, whllc the external causc tcst is the dominant test in current automatism law, the 

law 15 not settlcd. Thc proncncss to recur tcst is still occasionally evoked. And, a s  we saw, Parks was 

=ttled in terms of ncithcr. 

I have focused on the cxtcrnal causc test for two reasons. l t  is the dominant test. More 

importantly, i t  is the only automatism tcst groundcd on a criterion of voluntariness (rather than 

dangerousn t .~~ ,  as In thc proncncs, to rcvzur tcst, or  thc medical status of a disorder, as  in the Parks test), 

and thls is an 1nqulr-y ~ n t o  thc concept ot ~nvoluntary acbon. Does t h e  foregoing amount to a theory of 

mvoluntary action In the sense rcqulred by the law ot automatism? 

No. It is morc Iikc a theory oi such a theory of voluntary action. I have attempted to set out  the 

sorts of conditions which must be satisfied to determine whether an action was involuntary. A theory 

of voluntary action as required by the law of automatism would have to supply the following: 

( 1 )  A cri tcrion by whlch wc may sort out those of our characteristics for which we are responsible from 

those for which wc arc not; 

(2) A criterion by which we may determine at what point want of fortitude is medicalitable; and 

(3) A principle by which wc may weigh the balance between the concern to punish the guilty and the 

concern to protect the innocent. 
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M y  goal has not been to provide thew criteria and principles, but rather to show that the distinction 

bct~vtutn voluntary and involuntary actton dcpcnds upon thcrc k i n g  such criteria and principles, or, at 

the least. that a stand be taken on the questions raised by 1-3. 

The questions raised by 1-3 all feature in the determination of whether someone ought to be 

punished for their actions. Thus "voluntariness" and "worthiness of punishment" threaten to be 

conceptually interdepcndent, and so the voluntariness requirement threatens to be circular. This was the 

icmtral problcrn Ictt  u nrr\wrlvc8d In chaptctr four oi this study. I turn now to reconsider this and rclatcd 

problems In light ot t h ~ s  study ot automatism. 



Chapter thirteen: 

Agency and punishment 

In chapter four I outlined a series of problems against the background of my survey of the development 

of the voluntariness requirement. The most important of these was whether we can accommodate the role 

of standards of behaviour in the distinction between voluntary and involuntary action without it turning 

out that "involuntary" just means "unworthy of punishment." 1 suggested that we would do well to 

consider this and related probiems in light of the development of the defence of automatism. tn this 

chapter, I attempt to make good on that promi*. 

Facts and values 

Consider the following two arguments. 

( 2 )  A assautted B; therefore, A should be punished. 
( 2 )  C acted involuntarily; therefore C may not be punished. 

The first argument moves from a statement about what A did to a statement that certain others 

(representatives of the state) are permitted, or perhaps obligated, to d o  something (punish A). The second 

argument moves horn a statement about the manner in which C did something to a statement that certain 

others (representatives of the state) are forbidden from doing something (punishing C). 

Thus, both ( I )  and (2) are inferences from the descriptive to the normative, from "is" to "ought." 

Philosophers are often suspicious of such inferences. I will consider two forms this suspiaon might take. 

The first is what I will call the suppressed premise objection. The wcond is what I will caIl the surreptitious 

mrms objection. 

The suppressed premise objection says that argumenk like (1 1 and (2 )  are borne by tacit premises 

of a certain sort, namely statements bridging the descriptive and the normative. Accordingly, we may 

rewrite (1 and (2) as follows. 



( la)  

(2a) 

PI. Assaults must be punished. 
P2. A assaulted B. 
C. A must be punished. 

PI. Only voluntary actions may be punished. 
P2. C's actions were involuntary. 
C. C may not be punished. 

The respow to the suppressed premise objection is to say that, of course those premises were there all 

along. They are the sort of things that go without saying. The surreptitious norms argument says that 

the mapr  premises in ( l a )  and (?a) are the sorts of things that go without saying because they don't say 

anything, or  say very much. Let me explain. 

The surreptitious norms objection says that we  were mistaken in thinking that (1) and (2) are is- 

ought inferences in the first place. Consider (1). "Assault," has norms built into it. We slide from fact to 

value not by inference, but by classification. To say that "A assaulted B," is, to be sure, to report facts ( A  

struck B, A was not defending herself from B, etc.). But to say that A assaulted rather than merely struck 

B is also to evaiuate A's action or perhaps to describe it in normative terms (to say that A shuck B 

wrongfully or unlawfully). We get from "A assaulted B" to "A should be punished" on the basis of norms 

already built into the ctassification of A's action as a n  assault. 

There are two consequences oi this argument. First, "assault" is emptied of explanatory por\.cr. 

Unless we are unaware that A struck B, ' k c a u s e  A assaulted B" will not explain why A should be 

punished. We still need to ask "what makes A's action an assault?" We can call this the problem o f  

explanatory irrelewnce. Second, "assaults must be punished" turn out to say little more than "If A strikes 

B unlawfully, A should be punishedw-not quite a tautology, but not very informative. We can call this 

the problem of circularity.' 

'Note that, here, these two problems are really two sides of the same coin. The concept of "assault" 
is explanatorily irrelevant because what does the explaining are the norms which govern the classification 
of A's action as an assault, as a wrong rather than a mere harm. But to call it a wrong is already to say 
that it should be punished (in this context), hence "assaults should be punished" is a tautology or a near- 
tautology. However, as  I will argue, the sense in which "involuntary" is explanatorily relevant deepens 
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Can the same analysis be extended to (2)? The conclusion of chapter twelve was that the 

distinction between voluntary and involuntary action in the context of automatism is drawn, in part, in 

terms of standards of behaviour to which we hold one another. These standards look like the sorts of 

standards whereby we judge whether someone deserves punishment. Hence, at least on the surface, the 

surreptitious norms objection applies to the voluntariness requirement, at least in the context ot 

automatism. However, I will argue, it does not follow from the fact that the distinction between 

voluntary and involuntary actions is drawn by standards of behaviour that the concept ot 

~in)voluntariness suffers from the problem of explanatory irrelevance and the voluntariness requirement 

sutfers from the problem of circularity. 

An analytical aside 

The question of the explanatory relevance of (in)voluntariness in the criminal law raises two separate but 

closely related questions. First, what role does the concept of involuntariness play in the theory of excuse? 

Second, if involuntariness is a property of a gven action, what sort of property is it? 

In chapter two, we saw two different answers to the first question in Hale and Blackstone.- On 

Hale's account, the concept of involuntariness plays what called a taxonomic role. We can sort types 

of excuses in terms of the various conditions and circumstances in which an agent's actions are 

involuntary. However, we cannot explain why the various excusing conditions excuse in terms of the 

involuntariness of the accused's actions. The subject, for example, has, on Hale's account, no choice but 

to obey the king. Insofar as he has no choice but to do what he does, the subject's actions are involuntary. 

But punishment is not withheld because the subject's actions are involuntary, but, rather, because the 

lung's commands are, by definition, lawful. 

- -  - - - -  

(if anything) the suspicion that the voluntariness requirement is circular. 

'For the sake of brevity, I will here impose currentday terminology on Hale and Blackstone. See 
chapter two for a discussion of Hale and Blackstone on their own terms. 
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Thus, I will sal;, on Hale's account i t  does not follow from the fact that X was a n  involuntary 

action that the exculpatory property of X is the fact that X was perform& involuntarily. I will call p an 

exculpatory property of an  action X if we can explain why the agent who performed X is excused by the 

fact that X exhibited p. 

On Blackstone's account, the exculpatory property of all involuntary actions is their 

involuntariness. If foIlows that the concept of involuntariness plays, for Blackstone, an explanatoy as  well 

a s  a taxonomic role in the theory of excuse. We can sort excusing conditions in terms of the sort ot 

involuntariness exhibited by the accused's actions and choices-but we may also explain why the accuscd 

is excused in terms of the involuntariness of the accused's actions. If A acted involuntarily, X cannot trt' 

punished because A acted involuntarily. 

tn these terms, then, the problem of explanatory irrelevance raises the suspicion that, because the 

41,tinctton betwen voluntary and involuntary acbon is dependant upon the standards of behaviour to 

which we hold one another, i t  may turn out that ( 1 )  the concept of involuntariness does not play a n  

explanatory role in the theory of excuse, and (2) involuntariness is not the exculpatory property ot 

involuntary actions. 

The problem of explanatory irrelevance 

Let ub consider this problem In the context of automatism. For the sake of brevity, I will call actions 

which are involuntary in the sense required by the defence of automatism automatic actions. 

As I argued above, the claim that A's actions were automatic does not reduce to a set of facts 

about A's capacity to control the movements of her body or conform her actions to the rquirements  ot 

the law. Automatism requires the defendant to show that: 

Al .  those of her (temporary or  enduring) characteristics which contributed to her loss of control are 
not the sort for which we hold persons accountable; 

or.. failing Al,  
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A 2  the event o r  action which precipitated the defendant's loss of control was an event or  action b\*hich 
may have similarly affected a n  average, normal person. 

Note that "involuntariness" does  not come u p  in A1 o r  A2. Hence, the involuntariness of the defendant's 

action is exculpatoriIy and explanatorily irrelevant. 

This seems too quick. While the claim that A's actions were automatic does not reduce to a claim 

about her capacity to controI the movements of her body or  conform her actions to the requirements to 

the law, proof that she enjoyed such control will rebut the defence of automatism. Hence, proof of the 

invotuntariness of A's action is a t  least a necessary condition of proof that A's actions were automatic. 

But this response begs the question. We can narrow the scope of "involuntary action" so that at  

least many automatic actions (as the law now has i t )  turn out  voluntary. No one forced T's hand. ( I  mean 

T from R. u. T, discussed above.') Suppose that we say that he r  actions were therefore 

voluntary. This does not mean that she should not be excused, but that she is not excused because her 

actions were involuntary. She may, by her account, have been incapable of conforming her actions to the 

requirements of the law. But that is not why she is excused. Rather, she is excused because she  satisfied 

either A1 o r  A2 (depending on how you interpret the  case). 

But surely t h ~ s  depends on  an  impoverished sense ot  involuntariness. I t  offends common sen* 

and ordinary language. Am I trading on the (merely) logically possible rather than the conceptually (and 

perhaps morally) plausible? Perhaps, in this context. But consider another: duress. As we have seen, 

Stephen's view was something like the following. Duress restricts choice, but does not prevent it. Hence, 

actions performed under duress are not involuntary, but they a re  nonetheless excused. Whether they art. 

excused does not depend upon the defendant's capacity to conform her actions to the requirements of the 

law (she may have chosen ln a state of panic, or cool detachment). 

'See above, pp. 109-111; pp. 166-167. 
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From Blackstone's perspective, Stephen's would be an impoverished sense of involuntary action 

(and perhaps "cho~ct."). From Blackstone's perspective that is, Stephen's view might be merely logically 

possible but not conceptually or morally plausible. My point is not to side with either (for the time 

being4) o r  to claim that the distinction between voluntary and involuntary action is "merely" historically 

relative. My point is rather that the logical possibility of drawing the line between voluntary and 

involuntary action at a given point (here, so that T's actions become voluntary) is possibility enough to 

raise the problem of explanatory irrelevance. 

Whether invoiun tanness IS cxpanded to include actions performed under duress, or contracted 

to exclude them, duress excuses. Similarly, we can expand or contract the category of involuntary action 

so that it includes or excludes T's action, with no practical effect. Hence, involuntariness is an 

exculpatorily irrelevant property of an agent's action, and so a n  explanatorily irrelevant concept in thc 

theory of excuse. 

Construction, again 

Involuntariness looks like an exculpatorily irrelevant property of the automaton's action only if  we think 

of automatism as  requiring the defendant to show that her involuntary actions conform to a certain 

standard of behaviour. On this view, we can conceptually detach the claim that A's actions were 

involuntary from the claim that A's actions conform to a certain standard of behaviour. Then it becomes 

an independent issue whether we should draw the line between voluntary and involuntary action so that 

A'> actions turn out involuntary. 

On the view I defended in chapter twelve, this gets the structure of the defence upside-down. 

Rather than think of automatism as requiring that the defendant show that her actions conform to a 

standard of behaviour, we should think of automatism as  requiring the defendant to show that her actions 

'&low, I will detcnd thc view that dctions performed under duress or necessity are well-classified as 
involuntary actions. 
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were involuntary--but to show rhat is, in part, to show that her actions conform to a certain standard of 

bchaviour.' 

Th~s is just another way of saying that the distinction between voluntary and involuntary action 

(in the sense relevant to the defence of automatism) is drawn by a constmctive standard. As I argued in 

chapter twelve, failure of the objective standard imposed by the external cause test entails that the 

defendant's behaviour was internally caused, and so voluntary. But the distinction between internal and 

external causality depends upon an anhxedently drawn distinction between what happens to an agent 

and the agent's response to what happened to her. The latter distinction, I argued, cannot be drawn on 

the facts, but must turn on  an assessment of the blame borne by the agent for failing to have the capacity 

to controI the movements of her body or  conform her actions to the requirements of the law. So to say 

that the defendant's actions were involuntary is to say, in part, that they conform to a certain standard 

ut behaviour. (This, again, IS not the same as saylng that her involuntary actions must conform to a 

certain standard of behaviour.) 

What does this argument show? That we cannot drop talk of the involuntariness of the 

automaton's actions in favour of simply talking about the standards of behaviour contained in the external 

cause test. Thus, involuntariness is an exculpatorily relevant property of the automaton's action and the 

concept of rnvoluntary action plays an explanatory rote in the theory of excuse. 

But this argument does not allay the suspicion underlying the surreptitious norms objection: that 

to say that A's actions were involuntary is already to say that she may not be punished. If anything, the 

view that the distinction between voluntary and involuntary action is drawn by a constructive standard 

seems to deepen that suspicion. 

Talking about actions (whether voluntary or involuntary) conforming to standards of behaviour may 
seem misleading here. We might say that it is not the action, but rather the cause of an action which is 
evaluated by the objective standards. But that is not quite right: rather we should say it is the effect of 
the causes, the agent's response, which is evaluated. Thus the agent's response to an action, event, and /or 
set of circumstances that must conform to standards of behaviour; I say, more simply, that it is her action. 



The problem of circularity 

Let us look a little more closely at the voluntariness requirement. What it means is that i f  A acted 

voluntarily, she is a candidate for punishment. More to the p i n t  is the converw: if A acted involuntarily 

then her actions fa11 into the category of actions which may not be punished (or: A falls into the categov 

of persons who may not be punished). The voluntarincss requirement thus rests upon a conceptually 

antecedent distinction between actions (or persons) worthy of punishment, and actions (or persons) which 

(or who) may not be punished. 

.A3 1 arguc'd In chaptcr tour, the voluntarincss rtyuircmcn t enjoys a type of axiomatic status with 

respect to theories of punishment. I t  is not axiomatic in the sense that it entails any particular theory ot 

punishment. Rather, it is axiomatic in the sense that any accepbbIe theory of punishment must entail the 

voluntariness requirement. As I have said, there are two mapr sorts of theories of punishment, 

distinguished along deontological v, consequentialist or  retributivist v. deterrence-theory lines. We might, 

in deontological/retributivist spirit, argue that involuntary actions are morally innocent and thus that 

punishment should be withheld trom those who act involuntarily because punishing them would fail to 

wt  a wrong aright. There is genuine harm, the deontologst argues, but no wrong. Or we might argue, 

in consequentiaIist/deterrencetheory spirit, that punishment should be withheld from those who act 

involuntarily because involuntary actions cannot be deterred. In either case, we not do appeal to the sorts 

of standards which govern the distinctions between voluntary and involuntary action. We may answer 

t h ~ ~  qucstion "whv shcbuld wc not punish A?" with "because her actions were involuntary." But that is only 

halt an answer. W e  may g o  on  to ask "why should be not punish involuntary actions?" The standards 

which govern the distinction between voluntary and involuntary action will not help us with the second 

question. We are then in the province of the theory of punishment . 

What does this argument show? That the surreptitious norms objection does not apply to the 

voluntariness requirement. The rule that only voluntary actions may be punished specifies a certain class 

d' actions thdl may not bc punishtd. (There are others: justified actions and actions excused on the 
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grounds oi mistake, tor tlxample.) li my behavlour talk below the standards required by the defence ot 

automatism, that en ta~ t s  that my actions fall into the cIass of punishable actions. But it neither entails nor 

depends upon any general theory on the basis of which we sort actions (or persons) worthy of 

punishment from actions (or persons) which (or who) may not be punished. The voluntariness 

requirement is entailed by any acceptable theory of punishment, but the norms by which vo Iuntary and 

involuntary actions are wrted is not. 

This is not to deny that the scope of "involuntary action" will be affected by what sort of theory 

or pun~shrnent one accepts. Indeed, 1 have emphasized the opposite. 1 argue that the levels of fortitude 

imposed by the defences of provocation and automatism (which are the standards by which voluntary 

and involuntary action, in the senses relevant to those defences, are sorted by those defences) reflect a 

balance between retributivist and consequentialist concerns in the crimmal law (i.e., punishing the guilty 

and protechng the innocent). But i t  does not tollow from the fact that where we draw the line between 

voluntary and involuntary action will depend, in part, o n  where we stand on balancing the purposes ot 

criminal law and on the theory of punishment that the distinction between voluntary and involuntary 

action c o l l a p s  into the distinction between punishable and unpunishable actions tor persons). 

This argument shows that it does not follow that the voluntariness requirement is circular from 

the fact that to have acted involuntarily is to have conformed to a certain standard of k h a v i o u r .  But it 

docs not show why we should say that actions which satisfy the standards of behaviour upon which arc 

based the involuntariness defences (whichever those turn out to be) should be called inzwluntary actions. 

1 wdl now turn to this question. 

Voluntary and involuntary action 

A3 I expla~ned In chapter twelve, one consequence of the defendant's satisfaction of the objective 

standards in automatism and provocation is that the legally relevant description of the defendant's action 
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becomes one under which the action is explained as an effect of some external cause. Such actions, I 

suggest, are well classified as involuntary just because the preferred description of these actions arc those 

according to which they were effects of some cause. 

ln nearly all cases (sleepwalking the notable exception), to say that automatic actions are 

involuntary is to say that under the legally relevant description of the agent's action, his or her doings 

are the effects of some external cause. This being the case, there is no reason to exclude actions performed 

under duress and necessity from the class of voluntary actions. In most cases, I will argue, to say that 

someone acted under duress or necessity is just to say that her or his doings may be explained in terms 

ot an external cause. In the case of duress, the external cause is the threat of another; in the case oi 

necessity, it is peril imposed by nature or circumstances. 

The common law of necessity and the statutory law of duress are complex. However, the basic 

exculpatory structure of both defences is straightforward. The successful defendant must show that (a)  

she committed a wrongdoing under duress or necessity (rather than, for example, in revenge), and (b) a 

reasonable person in the same situation would have regarded the threat serious enough or the peril 

~uit~cwntly graLts to $%arrant chocmng as thc deicndant chose. "Reasonable" here equivocates between the 

drxnptlve and the norrna tive (as do "ordinary," "average," and "normal" in other objective standards). 

The reasonable is both (1 1 what we can expect of each other, and (2) what we are entitled to expect of each 

other. I will consider these in inverse order. 

To say that the defendant responded to duress or necessity as we are entitled to expect is to say 

that we could have expectmi of her no greater level of fortitude in face of the threats or perilous 

circumstances with which she was faced. Consider the following examples. A is stopped at a red light. 

6 jumps mto A's car with a bag of money in one hand and a gun in the other. B orders A to drive, which 

A does. A thereby aids B's escape, but A, we might say, had no "real" choice. C is stranded in the woods 

in the midst of a terrible storm. C breaks into an apparently abandoned cabin to seek shelter. C is guiltv 

of breaking and entering, but again we might say, C had no "real" choice. 
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What does it mean to say that A and C had no real choice but to d o  what they did? To have 

asked A to die rather than to aid B's escape or to have asked C to die rather than to break into the cabin 

would have hen to ask them to exhibit more forbearance than we are entitled to expect of each other. 

Now we slide from the normative to the descriptive. Insofar as A and C exhibited no less forbearance 

we may expect of each other, they also exhibited no less forbearance than we do expect of each other. 

Thus, we may explain A's doing and C's doing without any particular reference to A or C. The same 

explanations would hold if it had been D and E, or F and C, etc. So we can explain A's action in terms 

of B's threat, and C's action in terms of the peril in which she found herself. This is just to say that under 

the legally relevant descriptions, A's and C's actions may be explained as effects of extemal causes. And 

this, on my view, is to say that A's and C's actions were involuntary. 

Three comments 

[I]  1 d o  not mean to be offering a definition of voluntariness (or voluntary action or involuntay action). 

My claim is that in nearly all instances in the criminal law (and, I would hazard, in ordinary language), 

to say that A acted involuntarily is to urge the acceptance of a description of A's action according to 

which i t  was the effect of some external cause. But that is not to say that by "involuntary" we m a n  

externally caurd,. '  or that we can define "involuntary" as "externally caused" (at least not in the m s e  

that "mud" can be defined as "dirt and water"). Less so may we insist that by claiming, for example, that 

A could not help but d o  what she did, we rally mean to say that A's actions were the effect of some 

external cause. However, I suggest, if we say that A could not help but d o  what she did, we are also 

prepared to say that her actions may be explained by some external taus?." 

"Hart was. I believe, right to suggest that the search for a definition of "voluntary" will be hit less.  
if by a definition we mean a set of necessary and sufficient conditions. "Voluntary" is an  example of what 
Hart called a defaible concept. By this he meant to refer to two qualities of "voluntary," one procedural 
and one substantive. The procedural claim is that we do not withhold the application of voluntariness 
to an action pending the determination that the action satisfies a set of criteria. Rather, we assume it to 
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[ 2 ]  On my account, voluntariness cannot be r e d u d  to actus rew,  and culpability cannot be reduced to 

having satisfied the actw rercs and mens ren of a p e n  offence. This is dear if we accept the view that 

duress and necessity are involuntariness defences. Persons who act under duress or necessity typically 

sitisfy the actus r e w  and mens ra of an offence. In the example gven  above, we can suppose that X 

intended to aid 8's escape (and intentionally turned around this comer rather than that, intentionally 

moved her hands this way rather than that. and so on). But she is nonetheless excused. If we say that 

her actions were involuntary (as I suggest), then (1) voIuntariness cannot k reduced to actus r m ,  for here 

actus r m s  is satisfied, and (2) culpability cannot be reduced to actus reus and mens reu, for here the material 

elements of aiding and abetting a wrongdoing are satisfied. 

But the shortcomings of the doctrine ot actus reus and mens red can be shown without relying 

upon the controversial classification of duress and nexssity as involuntariness defences. Automatism, 

both on  the received view and on  my account. negates actw reus. But. insofar as a r t u  reus is understood 

to amount to (1) a description of a person's doings, which, if accompanied by some requisite mental state, 

amounts to a proscribed action, and (2) a description of the accused's subjective capacity to control the 

movements of her body, then, on my view, inquiring into whether the accused's actions were automa tic 

1s not restrict& to an inquiry into whether the accusd satisfied artus r a s .  In the terms I introduced in 

chapters eight and twelve, automatism negates actw rtrus only if the defendant can show that (1 ) the loss 

of control she experienced was the effect of some event or action and not the effect of her response to that 

be m, unless the imputation of voluntariness can be "defeated." The substantive claim is that "voluntary 
can only be defined negatively-a voluntary action is an action to which none of the conditions which 
defeat the attribution of volunhriness can be applied. These various defeating conditions are too 
heterogeneous to suppose that their absence names a property of an action, other than the property of not 
having the property of these conditions being applicable. (See H.L.A. Hart, 'The Axription of 
Responsibility and Rights," Proceedin~s of the Aristotelian Societv 49 (1948-91, pp. 171-94.) But I do not 
wish to rest my claim that a definition of "voluntary" is in principle unavailable. Rather, I want to make 
clear that I do not aim to offer one. 
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event or  action, or, failing (11, (2) she d o t s  not bear responsibiliv for the fact that her s u b ~ t i v e  response 

must figure into the legally relevant explanation of her behaviour. These matters belong neither to actus 

reus or mens rea, as  traditionally conceived. But the automaton's actions are involuntary, and she is 

excused. Thus, voluntariness cannot be reduced to actus reus, and culpability cannot be reduced to the 

satisfaction of actus reus and mens rea." 

[3] Finally, I would like to clarify the status of "character" in my account. I argued in chapter twelve that 

the law of automatism depends upon the view that one is in some sense responsible for one's character. 

Above I suggested that the laws of necessity and duress require persons to exhibit an appropriate level 

of forbearance in the face of peril and coercion. Levels of forbearance (as compared to, say, height), arc 

parts of one's character. 

But this is not to suggest that one  may be excused if one has the right sort of character, or that one may 

not be excused if one has the wrong sort of character. 

George fletcher argues that "[tlhe distinguishing feature of excusing conditions is that they 

preclude an inference from the act to the actor's character.l4 I don't think that this is the distinguishing 

feature of excuses--but I will leave that aside for now, as a general theory of excuse is well beyond the 

s o p .  ot t h ~ s  study. But ~t IS certainly true ot the mvoluntanness defences that they preclude an inference 

from the action to the actof s character. 

Consider the duress scenario above (A aiding B's exape). It may well turn out to be the case that 

A would show little forbearance in situations where we would expect it. (C threatens A that she will 

dissolve their friendship unless A helps her commit a terrible crime, and A complies.) The fact that B's 

threat (to drive the car or  die) is the sort in response to which a reasonable person would have done what 

8 For a different analysis of the limitations of analyzing criminal responsibility in terms of actus reus 
and mens Tea, see A.T.H. Smith, "On Achts Reus and Mens Ra," in P.R. Glazebrook (ed.), Reshap in~  the 
Criminal Law (London: Stevens & Sons, 19781, pp. 95-107. 

'George Fletcher, Rethinkinx Criminal Law (New York: Little, Brown, 19781, p. 799. 
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X did means that we need not (and annot )  draw any inference about the forbearance A in fact posscssts. 

The same goes for provocation and psychological-blow automatism. If D loses selftontrol in response 

to grave provocation, we cannot infer whether, in fact, D posesses an  appropriate level of self-control 

generally. If E is caused to dissociate by an action or event which may have caused an average, normal 

person to respond similarly, we cannot infer anything about E's level of dissociative fortitude.'' 

Cause (and a final point from Aristotle) 

M y  casual talk of causes in the foregoing will offend some philosophical sensibilities. Causal theories ot 

excuse, in particular, have been recently strongly criticized." But I wish to retain the language o i  

causality, for two reasons. First, it runs throughout the criminal law. That in itself is not an argument 

ior ~ t s  continued use, but this study IS in part an exploration of the legal distinction between voluntary 

and involuntary action in the law's own terms. Second, I think that, if understood in a certain way, talk 

of causes is appropriate in this context. 

As Hanson pointed out, we often (perhaps because of Hurne) think about billiard balls being 

knocked about when we think of causality." But that image does justice to only a few of the several 

vocabularies of causality. Legal causality is not one. In the context of the involuntariness defences in 

inminal law, cause, on my view, should be understood to mean what Aristotlc meant by "orign." Let 

me explain. 

Above I suggested that Aristotle drew the line between voluntary and involuntary action in terms 

of internal and external causality. That is not quite right, but i t  is close enough to hook Aristotle's account 

"Above, I promised that talk of character is only provisional on my account. See below, pp. 204-205. 
for a formulation of my view without reference to character. 

"See Michael Moore, "Causation and the Excuses," California Law Review 73 (1985). pp. 1091-1 149. 

'?\I. R. Hawon, "Causal Chains," Mind 44 (19551, p. 289. 
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up wlth the causal language or present-day law. The core of Aristotle's theory of voluntary action is the 

following criterion. "What is  voluntary seems to be what has i t s  origin in the agent h im~el f . ' "~  What 

is involuntary, then, is what has its or ign outside of the agent. 

What does "origin" mean here? The Greek word is archi. Arche' comes to English by way of its 

Latin equivalent, principiurn-principle. I have spoken often in this study of principles of punishment. 

Here "principle" means something like a basic rule from which other mles may be derived and thereby 

justified, and on the basis of which things and events may be sorted and actions evaluated. But in many 

O.E.D. entries under "principle" before about the mid-nineteenth century, "principle" means origrn or 

source, and sometimes cause. 

These two meanings coexisted for a long time. Thus, for example, Bacon wrote of "the great 

universal principle of self-preservation," a principle which "prompts every man to save his own life tn 

preference to that o i  another, when one of them must inevitable perish." Today this claim seems confused. 

Principles do not prompt--though they may justify. Instincts prompt; perhaps ws do circumstances. But 

Bacon, it seems, did not need to choose between prompting and justifymg. In Bacon's time, one might 

claim two things at once by accounting for an action on the basis of the principle of self-preservation. 

First, we can explain why A did what she did on the basis of a generally shared instinct (or impulse, or 

inclination). Second, A's actions are thereby justified or excused. 

This offends present-day sensibilihes about the gap between facts and values. I t  is one thing to 

say that A was prompted to act by x ,  quite another to say that becauw A was prompted by x,  what A did 

was justifiable or excusable. There is virtue in the modem view. But, I suggest, "cause" in present day 

law slides across the fact-value gap much as did Bacon's "principle" and Aristotle's "origin." 

13AristotIe, Nicomachean Ethics 1110a22. 
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Here is an  example of such sliding from Aristotle. We may pardon those who perform wrongful 

actions if they d o  so because of "conditions of a sort that overstrain human nature."" Such actions arc 

involuntary becauw actions performed under conditions which "overstrain human nature" have their 

origm outside of the agent. Conditions which are of a sort that overstrain human nature are, Aristotfe 

continues, conditions which "no one would endure." My point is that "wouId" in the latter formulation 

slides between the factual and the normative. To claim that no one would endure a given condition is 

really to make two cla~ms. First, we would not expect anyone to endure such a condition. Second, r w  

are not entitled to expect anyone to endure such a condition. Thus, i f  we say that X acted under 

conditions which no one would endure and so assign the origrn of her actions to those conditions, we both 

cxplaln her actions rn terms of those conditions and evaluate her capacity to show forbearance in the facc 

of those conditions. 

So, "origin" in Aristotle is, we might say, minimally causal. If  event or action x is the origm ot 

an  action y performed by A, then x is a cause sine qw nun of A's doing y. But that is not the end of it .  

We have to add that the relevant explanation of A's doing y is "that x." In our context, relevance is legal 

relevance. Here, "legal relevance" depends upon the standards of behaviour to which we hold one 

another in just the sense that such standards feature in the manner in which the external cause test In 

automatism sorts explanations of the defendant's behaviour." 

I shall close by noting an implication of interpreting "cause" in this way. Treating the 

vo~untary/involuntary distinction in t e r n  of internal and external causality may invite the view that the 

theory of voluntary action turns, in the end, on the theory of causality. This, I suggest, is misleading. 

The fundamental distinction upon which the voluntary/involuntary distinction is based is not that 

between sorts of causes, but rather (as is suggested by Aristotle's account), that between the agent and 

''1 1 1Oa25-6. 

'% chapter twel ve. 
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the arcurnstances in which she acts. I shall consider the question of what is involved in drawing this linc- 

-a question which raises what I call the problem of the p u m i w  of~genty-again in the next and last chapter 

ot this study. 



Chapter fourteen: 

Excuse, explanation, and agency 

In this final chapter I will consider directly two questions that have been background concerns throughout 

this study: What is the relationship between excusing behaviour and explaining behaviour? and, What is 

the structure of an explanation according to which a n  agent's actions were involuntary? I will close by 

offering a general formulation of the results of this inquiry. 

Excusing and explaining 

What is the relationsh~p betwWn excusing and explaining someone's actions? Let us b q n  by thinking 

of this in formal terms. Excuses entail explanations, but explanations do not entail excuses. For example, 

if we excuse A's rudeness on the grounds of A's having been intoxicated, we also explain A's rudeness 

in terms of A's having been intoxicatd. On the other hand, we might instead allow that A's intoxication 

can explain A's rudeness, but refuse to allow that is also excuses it. 

Whether intoxication excuses as well as explains is an open question, in three ways. First, i t  is 

a matter of controversy (in both legal and moral contexts) whether, as a matter of principle, intoxication 

excuses. Second, we might allow that intoxication may explain a greater range of actions than it can 

excuse (verbal but not physical assault, for example). Finally, even if we allow that intoxication explains 

generally, we may want a more detailed explanation of  A's behaviour before we decide whether i t  may 

be excused (Was A's intoxication *If-induced? Does A usually misbehave when intoxicated?) 

Some explanatory factors, however, are nearly always excusing factors as well, for example 

insanity. On the other hand, some explanatory factors are almost never excusing factors, for example 

greed. Why is this so? [nsanity, unlike intoxication and greediness, has an excusatory element built into 

it. To explain someone's actions as a product of mental illness is, in many cases, (depending in part on 

the ilIness in question) to suggest that she lacks the sorts of capacities which are presupposed by the 

190 
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ascription of criminal and moral responsibility. By contrast, to explain someone's actions in terms of her 

greediness, one must presuppose that she e n p y s  just those sorts of capacities one must fail to enjoy to be 

legally insane. To attribute A's actions to her greediness, one must necessarily attribute to her the 

capacities to act purposively and understand the consequences of her actions, and the possession of some 

moral sense (albeit one with which we may disapprove). 

I d o  not know whether there can be a usefuI criterion to sort explanatory factors which nearly 

always excuse from those which almost never excuse and from those which may or may not excuse. 

depending on various factors. In any case, I shall not attempt to find one. Instead, I wish to drab\- 

attention to an implication of the fact that excuses entail explanations but explanations do not entail 

excuses, nameiy, that the outer limit of possible or plausible excuses is marked by the outer limit oi 

acceptable explanations. (If explanations entailed excuses, we could drop the qualification that the outer 

limit of acceptable explanations marks the outer limit of "possible or plausible" excuses.) We may excuse 

A's actions because of some factor x only if it is acceptable to explain A's actions in terms of x .  

Thus, as new sorts of explanations of human behaviour become available, new sorts of excuses 

are made possible. This follows from the formal relationship between excusing and explaining, but i t  

points to certain empirical questions, like that of the relationship between law and psychiatry. 

Explanation and excuse in the insanity defence 

The shifts in the law of insanity which I outlined in chapters nine and ten may be thought of in terms ot 

the foregoing discussion as follows. A new way of explaining a kind of behaviour (the Erskine-Ray model 

of delusional mental illness) is made possible, i f  not a new excuse by name, then a reconceptualization 

of an old excuse (insanity). This is, admittedly, a somewhat misleading way to characterize these changes. 

''The Erskine-Ray model," as I call it, was a complex web of both explanatory and excusatory claims, some 
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substantive and some methodological. I shall nonetheless attempt to disentangle the excusatory and 

explanatory sldes of the changes in the  insanity defence of the period 1 treated in chapters nine and ten. 

Erskine's argument in Hadfieid (and Cockbum's in M'Naughton) emphasized the claim that 

medical science had recently made  available a set of facts hitherto unavailable to medicine and still hidden 

from the untrained eye. What sort of facts? At the heart of Erskine's argument was a n  ontologcal claim. 

His first tasks were to convince judge and  jury that "delusion" was a welltlassified sort of mental entity 

o r  experience. and to outline its relevant properties, it . ,  that a person may  be unable to distinguish 

dclusional beliefs from true ones, a n d  that delusions may become central among a person's bclicfs. 

Accepting these claims required accepting certain methodological departures from the wild beast 

model of insanity. Central among these was the fact that proof that a person had acted in the gnp of 

mental illness could no longer be found in proof that her actions were inexplicable (as i t  had been under 

the wild beast test), but rather in proof that her actions could be explained in a certain way (i.e.. a s  a 

product of delusional beliefs). Two further methodological shifts follow from this. First, contrary to the 

wild k a s t  model, one may, in seeking to account for the accused's doings, employ the same sorts of 

assumptions concerning the formal structure of reasoning as one would seeking to explain the initially 

puzzling actions of a sane person. ( H a d  field, recall, took a well-reasoned route to achieving the goal in 

which his delusions had resolved--that he must die, but not by his own hand). Secondly, on the Erskine- 

Ray model, the accused's history relates to her deed as part of a rational reconstruction of her beliefs and 

actions, rather than as a source of inexplicable doings which, by inductive inference, could support the 

accused's claim to have been mn cornpos rnentis at the commission of the offence- 

These shifts in the model o n  which the mentally ill offendefs actions were explained were 

accompanied by changes in the evidential requirements of the insanity defence (the jury would be 

required to find different sorts of facts, as  outlined above), and in the range of the application of the 

insanity defence (which, under the EokineRay model was both broader and encompassed a different class 
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offender was excused changed. Under the wild beast model, the mentally ill offender is e x c u d  becaux 

she, we might say, does not act in the sense required by the law. Her illness deprives her of the cognitive 

and volitional (perhaps also moral) capacities presupposed by the ascription of criminal responsibility. 

By contrast, under the Erskine-Ray model, the mentally ill offender acts, but does sa on the basis of false 

(delusionai) beliefs for which she is not held accountable. The insanity defence becomes a type of defence 

of non-culpable error or mistake. 

Thus we can see the formal relationships between excusing and explaining as I outlined above 

at work here. Excuses entail explanations: i f  we excuse Hadfield and MTJaughtcn because they acted on 

talse beliefs for which they are not accountable, then we thereby explain their actions in terms of their 

having these beliefs. New sorts of explanations make new sorts of excuses possible: Hadfield and 

M'Naughton could have been excused on the grounds that they acted on the basis of non-culpably 

mistaken beliefs only if  we have a model according to which delusional beliefs can explain behaviour (and 

according to which behaviour so explained is behaviour for which the agent is not responsible).: 

Explanation and the involuntariness defences I 

Thc msani ty deience provides an espenall y clear illustration of the formal rela tionship between excusing 

and explaining becauw in the context of this defence the distinction k tween  models and vocabularies of 

excuse and models and vocabularies of explanation maps on to an institutional and disciplinary 

'As I mentioned, this account is over-simplified. The relationship between the reconceptualization of 
the exculpatory structure of the insanity defence and the acceptance of the explanatory model upon which 
the defence thus reconceptualiz,eci is based was a complex affair indeed. Mediating between the two were 
changes in courtroom procedure, which, as I argued in chapters nine and ten, allowed the new defence 
to develop (i-e., the lengthening of the trial, the admission of representation for the defence and expert 
witnesses). The interrelations are complex: changing protxxiure allowed the admission of the sort of 
evidence upon which the new explanatory model was based; on the other hand, the new explanatory 
model dictated the need for these procedural changes; finally, these changes and the new sorts of evidence 
thereby made admissible provided the basis for the reconceptualization of the exculpatory structure of the 
defence. 
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distinction, i.e., k tween  law and psychiatry. This is true, as well, for many cases of automatism-but hcrc 

there is a difference. As with other involuntariness defences, at the heart of the explanatory structure ot 

the defence of automatism is a set of criteria derived from public standards of behaviour.' 

Thus, for example, the scope of provocation shifts not because of developments in explanatory 

sciences: but because of shifting moral standards. As Diplock notes in Campiin, in Hale's day, pulling 

anothefs nose might count a s  a sufficiently grave provocation to excuse (or perhaps justify, as thc 

structure of the defence before the nineteenth century suggests) let ha1 response, yet norvada ys being 

punched or kicked (as Lesbini was) may not count as provocation in the One might charactcrizc 

th13 shift In terms of the implausibility (in presentday moral thought) of the explanation entailed br. 

partially excusing someone for responding with lethai violence to, for example, having his nose pulled. 

While it is true that the nose-pulling would be a cause sine qua non of the killer's loss of self-control. r\.c 

would not leave i t  at that. Surely something else needs to be said. A satisfactory explanation would have 

to include some facts a b u t  the killer, e.g., his unusual pugnacity, o r  want of self-control. 

In general terms, we can MY that the outer scope of involuntariness defences is set by the scope 

ui those events, actions, and circumstances in terms of which the right sort o t  explanation oi an agent's 

behaviour may be offered--namely, an explanation of the agent's behaviour a s  an effect of those events. 

actions, or circumstances. 

%s is not to suggest that such standards do not figure into jurors' assessments of a defendant's 
nity. Great departure from public standards of behaviour may supply evidence against the presumption 
sanity: "Anyone who did that must be crazy." But this is not part of the legal structure of the defencc. 

3 No more so, that is, than the indirect effects science has on ordinary moral thought. Sometimes, of 
course, the effect is great-consider for example the influence of the concept of the unconscious. 



Explanation and the involuntariness defences I1 

Let's take a closer look at what it means to accept an explanation of someone's doings according to which 

they were involuntary. Consider, again, the two descriptions of Rabey's behaviour I exarnind in chapter 

twelve (which I modify slightly here).' 

(R1) R lost conscious control over the movements of his body because X said "a." 

(RZ) R lost conscious controt over the movements of his body because X's saying "a" was emotionalIy 
devastating to R. 

Consider the reIationshi p between these two statements. "Because" in these sentences may be interpreted 

causally. We can rewrite R1 as 

(Rl') X's saylng "a" caused R to lose conscious control over the movements of his body. 

and R2 as 

(R2'1 R's finding X's  saying "a" emotionally devastating caused h m  to lose conscious control over the 
movements of his body. 

Vote that R1' is really elliptical for 

(R) X's saying "a" caused R to be emotionally devastated, and R's k i n g  emotionally devastated caused 
him to low self-control over the movements of his M y .  

R entails both R1' and R2'. But R, alone, does not tell us what we want to know, namely, what is the 

legally relevant description of Rabey's behaviour. We need to pick either Rl '  or R2'. If R l ' ,  then, a5 

Aristotle would q, the ongtn of Rabey's action was outside of him, and so his actions were involuntary. 

If R2' then the origin oi his actions was inside him and so his actions were voluntary. 

With R1' the effect of X's say-mg "a" drops out of the causal history of Rabey's behaviour. Ilhc 

court picked R2'. Why? Because we can only explain the effect that X's saying ''a" had on Rabey try 

appeal to characteristics particular to him (or, in any case, not shared by the "average, normal" person) 

'Here I talk about Rabey "losing conscious control over the movements of his body." In chapter 
twelve, 1 used the locution "loss of control" rather than "loss of conscious control over the movements of 
one's body" because I needed a formulation ambiguous between the latter and 'loss of seif-control" in the 
law of provocation. There is no need to do so here, so I opt for precision over generality. 
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To accept an  explanation of someone's doings according to whch they were involuntary, then, is to drop 

irorn the relevant statement of the causal history of her actions what I wiI1 call the intmediary cause ot 

her actions, namely, the effect the action or event to which the agent responded had upon her. 

We can represent this in general terms as follows. Suppose we want to know why A Bed. We 

can, as a rule, come u p  with a statement of the general form: 

(GI An event or action or set of circumstances e caused A to be affected in manner rn and so to B. 

This does not tell us why A B-ed. The answer to that question will be in terms of the proximate cause 

ot A's Ring under the Iegally relevant description of her khaviour.  There are two options. 

(GI) e caused A to B. 

(GZ) A's being effected by r in manner rn caused A to B. 

Both GI and C2 are true. They are both entailed by G, which is true, and so truth is preserved. We may 

decide that A acted involuntarily by favouring GI.  Doing so requires us to collapse the more complete 

causal history stated in C--to drop the intermediary cause of A's Bing. We are capable of so doing by 

virtue of a feature oi  our language closely related to that feature of our language which Joel Feinberg calls 

the "accordion effect." I will examine Feinberg's thesis, and then turn to consider its extension to the 

context with which we are  dealing. Doing so will provide a means to draw together the central claims 

of this study. 

The accordion effect 

Smith was so startled when Jones opened the door that he had a heart attack and died. What, shall t\.t. 

say, did Jones do? Feinberg answers as follows. 

[Wle can say that Jones opened the door and thereby caused Smith (who was inside) to be startled, in this 
way treating Jones's act a s  the cause of a subsequent effect; or we can say (simply) "Jones startled Smith" 
(by opening the door), and thus incorporate the consequences into the ... action. If Smith suffered a heart 



attack and died, we can say that Jones's opening the door caused his death, o r  simply that Jones killed 
him (by doing those things)." 

W e  may, then, often redescribe an  action to ;nclude what, from the perspective of the first dexription. is 

a consequence of the action, 

and more often than not our language obliges us  by providing a relatively complex word for the purpose. 
lnstead of saying Smith did A (a relatively simple act) and thereby caused X in Y, we might say 
something of the form "Smith X-ed Y1'; instead of "Smith opened the door causing Jones to be startled". 
"Smith startled Jones."' 

This "well-known feature of language, whereby a man's actions can be descrikd as narrowly or 

broadly as we please,'' is what Feinberg calls the accordion effect. This feature of language was well- 

known by the t ~ m t .  Fe~nberg was writlng because J.L. Austin and C.E.M. Anscombe had already drawn 

attention to it.' 1 shall discuss Anscombe below. But i shall first consider two objections raised by John 

Atwell to Feinberg's argument. 

Atwell's first point is that. in i t s  general formulation what he calls the accordion effect thesis--"it 

X did X, and thereby caused Y, then (we may say) A did Y"-is often false. The X which A does cannot 

bc causing another to Y. I may cause you to be promoted by talking to your boss (who then promotcs 

you), but we cannot say that [ promotd you.' 

However, Atwell argues, even i f  we restrict the range of the accordion effect thesis' application 

to exclude caws where the X that A does is to cause another to Y, the thesis is still often false. Indeed, 

he argues. the example with which Feinberg introduced the accordion effect (with Jones and Smith, abovc) 

shows its shortcomings clearly 

'Joel Feinberg, "Action and Responsibility," A.R. White (ed.), The Philosophy of Action (Oxford: Oxford 
University Press, 19681, p. 106. 

'Feinberg, pp. 106-7. 

')See j.L. Austin, "A Plea for Excuses," Philosophical Pawrs (2 ed.) (Oxford: Clarendon Press. 19701, 
p. 201, and C.E.M. Anxombe, Intention (Oxford: Basil Blackwell, 19671, 2326. 

'John Atwell, 'Thc Accordion Effect Thesis," Philosophical Quarterly 19 (19691, p. 337. 



Whether Jones intended to kill Smith, whether he knows or should have known that Smith was prone to 
start u p n  someone's opening the door, even whether he knew that Smith was in the next room, whether 
Smlth was a burglar ransacking Jones's possessions, whether Jones was sleepwalking-none of these factors 
is relevant to whether or not we "may" say Jones killed Smith. This, of course, is patently false? 

Why is this patently false? Because, Atwell argues, to say that Jones killed 

Smith is to suggest 

t I )  that Jones did something prima fhcie wrong, assuming that it is pTima f a d  wrong to kill people; (2) that 
Jones did something he should not have done; (3) that he could have avoided killing Smith, assuming that 
"should not have" implies "could have avoided" and, finally (4) that Jones must be prepared to defend. 
by justification or excuse, his "action."'; 

But we may well not want to suggest any of these things, if one of the various more complete descriptions 

u t  the circumstances that Xtwcll offers above is true. Thus, Atwell concludes, "we should not ascribe the 

act of lulling Smith to ]ones--in spite of our readiness to ascribe Smith's death to Jones's opening thc 

door." 

But, I would argue, i t  IS one thing to say that we may say that Jones killed Smith and another to 

ascribe the killing of Smith to Jones. Atwell, 1 suggest, misinterprets the "may" he puts in scarequotes 

at  the end of the first of the two passages I quoted from him above. To say that we "may" say that Jones 

kiIled Smith is not to say that we should say so, or that it  would be appropriate in all contexts to say so, 

or that we would not be loathe to d o  so without qualification. It is rather to say that it is true that I o n s  

ki tled Smith-or, rather, that one of the true descriptions of Jones' doings was "hlling Smith." It remains 

true, even if  we would never say "Jones killed Smith" in certain contexts (e.g., a courtroom), or i f  tuc 

would never say merely "/ones killed Smith," but rather "Jones killed Smith, but ..." and thereby report 

some extenuating feature of the action, whether in the form of justification ("...it was in self-defence"), or 

excuse ("...it was accidental"). 

'OAtwell, p. 339. 

"A twell, pp. 3394. 
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This suggests the first of three features of the accordion effect to which I want to draw attention, 

namely that the inappropriateness of a description of a person's action does not entaiI its falsehood. or, 

conversely, that truthfulness cannot sort descriptions, because there are many true d e d p t i o n s  of the same 

action. The sorting ts done by standards relative to a given context. In Feinberg's example the context 

and standards are legal and moral. The proper question isn't which is the true or right description of 

Jones' action, but rather which is the Iegally or morally relevant one. 

The second feature of the accordion effect to which I want to draw attention is that one need not 

be aware of one's doings under a description D for D to be a true description of one's doings, protided 

that one was aware ot those of one's proceeding in which the doing of D consisted (otherwise, wc may 

conclude that there 1s no true description of your proceedings according to which they were "doings"). 

Here's an example from Anscombe. I may be aware of my doings under the description "sawing this 

plank" but not under the description "sawing Smith's plank."12 Yet i t  is true that I sawed Smith's plank. 

There are two ways one may lack awareness in such a circumstance. I might, for example, bt. 

unaware of my action under the description "sawing in a seven-bea t pattern." I might accept that I was 

x, sawing, but supposing I have no idea what a seven-beat pattern is (and that I lack any sense of 

rhythm), th~s 1s a dexnption in terms ot which L lack the capacity (at least for the time being) to be aware. 

Not so, ex hypothesit with "sawing Smith's plank." I made a simple error. But-especlally if  Smith seeks 

reparation4 may claim that "sawing Smith's plank is not the relevant description of my actions (rather 

than "sawing what turned out to be Smith's plank," for example). 

This brings u s  tu the final feature of the accordion effect to which I want to draw attention, 

namely, that one does not always have the final say concerning which of the various true descriptions of 

one's doings is the relevant one in a g v e n  context. My denial that I was aware of my doings under the 

"~nxornbe, 96. See also Anscombe, "'Under a Description'," Metaphysics and the Philosophv of Mind 
Oxford: Basil Blackwell, 1981 1, p. 209. 
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description "sawing Smith's plank" may well provide me a defence against Smith's claim for 

compensation. But it may not. Even if  I were truthfully unaware of the fact that it  was Smith's plank. 

1 would likely be nonetheless liable for the costs my action imposed upon Smith if, for example, the plank 

I was sawing was oak and I knew that the oak planks in the pile were Smith's. I was simply inattentive. 

I say. But we may well insist that this is just the sort of thing with respect to which I should have been 

a ttentive.I3 

In somc contcxtb, an agent may allow that she was aware of her doings under a given description. 

but deny responsrbility for any harms or wrongs thereby ensuing by insisting that a qualification be 

tacked on to the description. I may have known that i t  was Smith's plank, but honestly and reasonable. 

though falsely, believed that Smith wouldn't mind my helping myself to it. Certain contexts d o  not allow 

the doer to avail herself of this option. Here's another example from ~ n s c o m b e . ' ~  A man pumps water 

he knows to be poisoned into the water supply of a house he knows to be occupied by persons he knows 

tor at least may reasonably suppose) will drink the water and thereby die. He cannot refuse as  the 

description of his doings "poisoning the inhabitants ot  the house" by claiming that "what I m a n  to be 

doing is earning my living and not poisoning the household." Here, mere awareness of one's doing under 

a given description is enough to make one answer for one's doing under that description. 

So, in sum, the accordion effect is that feature of language whereby we may truly describe a 

person's doings narrowly or broadly as the context allows and requires, where B is a broader description 

%e same holds for Feinberg's example. Jones might deny that the legally relevant description of his 
action is "killing Smith" by denying for example, that he knew that Smith was on the other side o f  the 
door, or that Smith would respond as  he did. But we might insist that Jones should have been a ware of 
his action at least under the description "likely startling Smith and thereby endangering his life" if, for 
example, it turns out that jones knew that the door was to Smith's room, that Smi th  was bedridden, not 
expectrng company, easily startled, etc. 

"Intention, 0923-26. 
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of an action than A when B names as the person's action that which, under the desaiption A, would be 

a consquence of that person's action. Further: 

(1) There is no one true description of a penon's doing; rather, there are several. Which one to pick is 

relative to purpose and context. 

(2) Several descriptions of a person's doings may be true even though the person was unaware of her 

doings under those descriptions. 

(3) Often, one does not have final say over which description of one's actions is the relevant one, i-c.. 

under which descript~on of one's doings one may be held accountable. 

The accordion effect and involuntariness 

I claim that the accordion cfftct is a feature not only of the vocabulary with which we inquire into which 

of the consequences of the movements of an agent's body may be attributed to her as her doings, but is 

also a feature of the vocabulary with which we inquire into whether an agent's doings were voluntav 

or involuntary (or, in some cases, whether they were doings at all). 

The general characteristics of the accordion effect I just outlined hold equally well in the context 

of sorting out, for example, whether Rabey's actions were voluntary as they do in the context of sorting 

out  whether one may describe Jones' do~ngs as "killing Smith." There is, however, a twist. In the context 

of sorting out which of the consequences of the movements of an agent's body may be attributed to her 

as her doings, the agent's bodily movements are, of course, the cause." The accordion, we might say.  

t 5 A better formulation of the qucstion in this context is sorting out which of the consequences of an 
agent's basic actions may be attributed to her as her doings. Basic actions are things you do without doing 
something else first, e.g., raising one's arm (under normal circumstances). (See A.C. Danto, "Basic 
Actions," American Phiiosophical Quarterly 2 2  (19651, p. 142 for a more precise formulation.) As Donald 
Davidsdn notes, the applicability of the accordion effect (as kinberg describes it, not as  I'm about to apply 
it) is a mark of agency. If the movements of an agent's body are mere bodily mowrnents and not also 
actions, we cannot treat any of their consequences as the agent's doings, for there were no doings to begm 
with. (See Donald Davidson, "Agency," Essays on Actions and Events (Oxford: &endon Press, 19801, 
p.54.) But I choose to refer to bodily movements rather than basic actions because it simplifies the 
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is pulled out to the nght. I t  absorbs what, trom the perspective of narrow descriptions, are consequences 

of the agent's action. (In Anscombe's example "replenishing the water suppIyW is one description of the 

man's action though, from the context of another description, "operating the pump," i t  names a 

consequence of the man's action.) 

By contrast, in the context of sorting out whether the movements of an agent's body were 

voluntary actions, the movements of the agent's body are effects. The question is how far to the left wc 

should pull the accordion. W c  can. ~f wc wish, insist on keeping i t  closed tight. I t  is aIways possible to 

describe an agent's doings as an effect of the way she responds to the circumstances in which she finds 

hcrwlf (or, more pass1 vcly ot the effects those circumstances have on herkto say, in Aristotle's terms that 

the origin of the agent's action was within her, and so that her actions were voluntary. Or we may draw 

the accordion out to the left, and locate the cause of the agent's doings in the circumstances in which she 

finds herself--to say, in Aristotle's terms, that the orign of the agent's action was outside of her, and so 

that her actions were involuntary. 

How well do the three features of the accordion effect to which 1 drew attention above map on 

to this context? I will look first to the second feature, which does not apply, and then turn to the first and 

third, which do. The second feature, recall, was that, as  long as I am aware of those of my proceedings 

in which the doing of A consisted, I need not be aware of my doings under the description A, (1 )  fo r  .A 

to be true, and (2) for mc to be accountablc for my doings under dexription A. The analogous claim, In 

the context of sorting descriptions of causes rather than the effects of an agent's bodily movements would 

be that I n d  not be aware of my actions under a description B, where B is a description of my actions 

according to which they were involuntary (i.c., the effects of an  external cauw) for that description to tw 

true and one under which I fail to be accountable. 

extension of the accordion effect to sorting voluntary from involuntary actions, for i t  allows parity of 
formulation (some involuntary "actions" are not basic actions). 
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This either does not apply, or is false. It does not apply in the context of non-psychological-blow 

automatism. M y  awareness that, for example, I suffered a blow to the head is not at issue. But I must 

be aware of the causes to which my doings stand as e f f ~ t s  in the cases of psychological-blow automatism 

and provocation. Recall Parncnkar. The court did not allow Parnerkar to raise the defence of provocation 

because he did not recall h ~ s  victim saying "1 will not marry you because you are black," as her son had 

testified to hearing. Similarly, had Rabey not heard Miss X's comments, he would not have been able to 

raise the defence (which is different from raising it unsuccessfully). 

In the cases of psycholo~cal-blow automatism and provocation, however, it is only required that 

the accused have been a ware of the causes of her actions, and not that she have been aware ot  her action 

under the dcxription according to which i t  was a n  effect of this cause. This sand requirement is 

inconsistent with the claim to have dissociated or Iost selfcontrol. But this second requirement holds in 

the cases of duress and necessity. Recall the duress and necessity scenarios from chapter thirteen. B 

jumps into A's car, a gun in one hand and a bag of money in the other, and orders A to drive. C seeks 

shelter from a storm by breaking into an abandoned cabin. A must have k n  aware of her doings under 

the description "okving B's threat," otherwise she was aiding and abetting B. Similarly, C must have been 

db\Jrc ~i her action5 under the description "escaping the storm," else she was guilty of breaking and 

entering into the cabin.'" 

So much for the second feature of the accordion effect. Let us turn to the first and third. First, 

as  with the various descriptions of the effects of one's doings there is no one true description of the causes 

'"Here I propose a requirement in the context of excuses which is analogous to what has come to be 
known as the Dadson principle in the context of justifications. Dadson was a constable who shot at 
someone who turned out to be committing a felony, though Dadson did not know that. It was, in 1850 
(when Dadson was tried), legal for a police officer to shoot at someone committing a felony, but not a 
misdemeanour. The court ruled that Dadson's action was not justified, because he was not aware of the 
features of his action that made it justifiable. See R. v. Dudson (1850) 4 Cox C.C. 360. 
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of one's doings. Recall the general formulations of statements of the causal history of an  agent's doings 

which I formulated above. 

tG) An event or  achon or  set of circumstances e caused A to be affected in manner rn and so to B. 

(GI) e c a u s e d A t o B .  

(G2) A's being affected by e in manner rn caused A to B. 

GI  and G2 are, as  I noted above, both true. This is because they are both implied by G. The accordion 

effect is what allows the inference from G to G1 to be truth-preserving. This inference amounts to 

dropping what I called the intermediary cause from the causal history of the agent's doings. The choice 

between descriptions of the form C1 and descriptions of the form G2--that is, between pulling the 

accordion to the left o r  keeping it shut-is determined by standards relative to the context and purpose 

of the inquiry. 

In the context of the criminal law, again, the question of whether the intermediary cause in 

statements of an agent's doings of the form C may be dropped from the relevant description of the causal 

history of the agent's doings is settled by appeal to the standards of behaviour to which we hold each 

other and the law holds each of us. The intermediary cause may be dropped out of the causal history oi 

an agent's doings if 

(A) it is unnecessary to appeal to the intermediary cause to explain the effect (the agent's doings), i.e., the 

agent responded as a reasonable or ordinary or average or normal person would (or may) have, and so 

we need not attend to the reason why she responded as  she did; or 

(B) while we must appeal to the intermediary cause to explain the effect (the agent's doings) we drop i t  

from the relevant account of the causal history of the agent's doings because those of the agent's 
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characteristics that account for the peculiarity of her response are not of the sort for which we hold 

persons accountable." 

(A)  holds in the defences of duress, necessity, provocation and psychological-blow automatism. (B) holds 

in cases of automatism, other than psycholog~cal-blow automatism, where the accused loses conscious 

control over the movements of her body in response to an action or event which would not have similarly 

affected a n  average, norma1 person. 

This points to how the third of the features of the accordion effect to which I drew attention above 

maps on to the question of which of the true accounts of the causal history of an agent's doings is the 

relevant one. Whether (A) or (B) above is true-and so whether the intermediary cause may be dropped 

from the causal history of an agent's doings--is independent of the subjective facts, i-e., whether the agent, 

trom her  perspective, had the capacity to conform her actions to the requirements of the law. In short, 

just as  one may not have final say over which of the consequences of the movements of one's body m a y  

be called one's actions, one does not have final say over whether one's actions were voluntary or 

mvoluntary. 

The purview of agency 

Drdbving the accordion to the I d t  (and so favouring a description of the agent's action according to which 

i t  was involuntary) means crossing the boundary between the agent and the circumstances in which she 

found herwlf. Insofar as asking whether an  agent's actions were voluntary or involuntary means asking 

whether we may so extend the accordion, we may say that the distinction between voluntary and 

involuntary actions turns ultimately on the distinction between the agent and the circumstances in which 

she  finds herself. This is the conclusion upon which the various inquires pursued in this study converge. 

'?Vote that "character" has dropped out of the account here. But I wonder whether Aristotle's view 
doesn't lurk in the background, obscured perhaps by the dispassionate language of the causal history ot 
an agent's doings. 
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"Circumstances," in this context, is a broad term. It includes what we would normally call 

circumstances, i.e., the perilous circumstances of necessity (a storm at  sea, for example). But it also 

includes the actions of o thers--t he threats which place one under duress, and others' provocative words 

and deeds. lt may also include those of one's characteristics which must figure into an  account of one's 

doings but for which one is not held accountable. That one's skull is physically thin, for example, is, 

legally speaking, a feature of the circumstances in which one finds oneself (albeit an enduring feature), 

rather than a feature of oneself. 

[ call the question of the distinction between the agent and the circumstances in which she finds 

herseli the problem ot the puruiezu of agency--rather than, for example, the problem of the bounliaricj oi 

agency-to highlight the fact that the inquiry prompted by this question is largely an inquiry into norms 

of behaviour (both moral and psychological). If some task is within one's purview, then one may be said 

not only to be able to attend to that task, but also that one has authority to do so. One is accountable for 

not tending to what is within one's purview. Similarly, the question of whether one's response to the 

circumstances in which one finds oneself is assigned the status of the legally relevant cause of one's 

doings depends, in part, on whether one is accountable for responding in that way. 

Conclusion 

This study has moved from the historical to the analytic, from "How has the distinction between voluntary 

and involuntary action developed in the &rninal law?" to "What must be true of this distinction to 

aicuunt for th15 dcvclopmcnt?" and, more simply, "What is this distinction?' I would like, by way oi 

concluding, to move from the substantive to the methodological, from "What is the distinction between 

voluntary and involuntary action?" to "What routes of inquiry ought we to pursue if we want to 

understand this distinction?" 
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Thls move has, ~n a sense, alreadv bcen made. To say, with ~ristotle," that voluntary actions 

are actions whose o r i g n  is in the agent and involuntary actions are actions whose orign is outside of  the 

agent, is to make a claim at once substantive and methodological. It is to say that the question of where 

and how we draw the line between voluntary and involuntary action turns upon where and how we draw 

the line between the agent and the circumstances in which she finds herself. But this raises more 

questions than it answers, questions concerning what I call the purview of agency. 

Let me bc more specific. The arguments of this chapter may be summarized as follows. An 

inquiry into the distinction between voluntary and involuntary action must involve (1  an inquiry into thc 

development of the explanatory vocabularies in which we account for each other's doings (for to excuw 

an  agent because her actions were invoIuntary is to propose a certain explanation of her doings, an  

explanation which must, on i t s  own merits, be an  acceptable one), and  (2) an inquiry into the development 

ot the standards uf bchaviour to  which wc hold one another (for one must appeal to such standards to 

* t tk  whether the orlgin oi an agent's achon rs to be found within the agent or in the circumstances in 

which she finds herself). This study has been a contribution to such an inquiry. 

''Let me clarify the status of my reliance on Aristotle. M y  view does not come down to the claim that, 
in the end, Aristotle had it right, for two reasons. First of all, my argument does not depend on my 
having interpreted Aristotte correctly (though, if 1 have not, then the numerous references to Aristotle in 
the Iast three chapters have been misleading rather than clarifying). My goal has been to make sense of 
the developments of certain aspects of the criminal law and, to this end, I have committed the law to 
ccrtaln vlews and pnncrp1t.s w h ~ h  may, in my view, be attributed to Aristotle. So my claims are about 
the law, not AristotIc. Secondly, my claim is not that the views 1 attribute to Aristotle and to which I 
commit the law are right, but rather that they make the most sense of the confused and confusing manner 
in which the criminal law distinguishes between voluntary and involuntary action. 



Table one: 
Hale's and Blackstone's taxonomies 

Fig. I : Hale's taxonomy 

civil &PCB 

&d 
c h a m  
ignorance 

civil subjection 
compulsion 
necessity 
fear 

Fig. 2: Blackstone's taxonomy 

deject oj understanding infancy 
idiocy 
lu=Y 
i n toxiation 

suficienf will and understanding. ~ but not called forth ignorance 

ounoard compulsion comprlsion 
necessity 



Table two: 
Automatism tests 

Fig. 1: Churlson and Kemp 

R. V .  Churlson ( 1955) An . organically . caused defect of reason is not a disease of the 

Britain 

R. v.  Kernp (1956) 
I Britain 

mmd. 
Evidence that such a defect was so caused suppofts a . . 
defence of non-insane automatism, 

Any condition causing a defect of reason constitutes a 
disease of the mind, irrespective of i ts origin. 

Fig. 2: Proneness to recur and internal cause 

Proneness to recur "IA lny mental disorder which has manifested itself in 
violence and is prone to recur is a disease of the mind." Bratty v .  A.-G. jr,r Norrhcrn (Lard Denning) 

IrekrIUI (1961) 
Britain 

Internal Cause 
R. v. Quick ( 1973 
Britain 

Any malfunctioning of the mind that deprives the accuxd of 
conscious control over the movements of her body is  now 
insane automatism if externally caused, insane automat i s m  if 
internally caused. 



Fig. 3: Psychological-blow automatism 

R. v. Rirbry ( 1  977) 
Canada 

I. Non-insane automatism is  auton~atism proceeding from m 
external cause. 
2. Only thox events which might reasonably be presumed 10 
affect the average normal person without reference to the 
subjecive make-up of the person exposed to such experience 
count as external causes. In the absence of such a cause, the 
dissociative state in which the accused found herself 
constitutes a disease of the mind, 

External Cause I. Non-insane automatism is automatism proceeding from iin 
entemal cause. 
2. Only those cvcnts which might affect the average normal 
person as they did the accused count as "cntemal causes" for 
the purposes of this defence. 

Fig. 4: Parks 

R. v. Parks (1990) 
Canada 

I. Automatism consists in an impairment of the accused's 
faculties of reason. memory and understanding in such a 
manner as to deprive her of' conscious control over the 
movements of her body. 
2. Automatism caused by a disease of the mind is insane 
automatism. Automatism caused otherwise is rron-insane 
automatism. 
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