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ABSTRACT 

Natural Law or Liberrillsm? 

Gay Rights in the New Eastern Europe 

Alexander Dmitrenko 
Master of Laws Degree 

Faculty of Law 
University of  Toronto 

200 1 

This paper endeavours to chart a course for the advancement of gay and lesbian rights in 

the newly formed democracies of Central and Eastern Europe (CEE). At the current 

time, most if not al1 CEE countries have decriminalized sodomy. The question remains 

then - where should they go fi-om here? The varying situations in western democracies 

in Europe, North Arnenca, Southem Afnca and Australasia are discussed, and put 

forward as possible models for implementation in CEE. As part of the ongoing debate 

about the relationship between morality and law, two legal theones, Natural Law as 

espoused by John Finnis and his contemporaries, and Ronald Dworkin's Liberal Equality 

are cornpared and contrasted as tools used by legislators and judges when considering the 

situation of lesbians and gay men. Liberalism and proportionality are shown to be the 

preferred philosophy to be followed for the continued advancement of gay and lesbian 

rights. 
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At the cusp of the new millemium, Central and Eastern Europe (CEE) witnessed an 

extraordinary explosion of state building. Twenty-two new countries emerged fiom the 

mins of the Soviet Empire, forever changing the political map of ~urasia. '  Freshly 

liberated fiom totalitarian regimes, these nations began rediscovering their national 

identities while striving to build democracies.* The changes were fat-reaching: from 

diktatttra proletariata (dictatorships of the proletariat) to democratic rule-of-law states, 

from planned to market economies, and fkom oppressed societies to societies of free 

individuals. 

in an attempt to deal with the vast array of new political, economic and social 

relationships, transitional democracies of the East looked carefully at the experiences and 

achievements of established democracies of the  est.' Initially, a mere willingness to 

bridge the gap with the West and receive much-needed financial assistance moved CEE 

countnes to carry out basic reforms critical for their acceptance by the Westem world. 

Membership in such organizations as the Council of Europe, Europe's most prominent 

' ~ y  the end of 1999 almost al1 constituent republics of the former Soviet Union and former Yugoslavia 
became sovereign states - peacehlly or through military conflict as happened in the case of the former 
Yugoslav Republics of Slovenia, Croatia and Bosnia-Herzegovina. Currently Yugoslavia is still a federal 
state with two constituent Republics - Montenegro and Serbia. At this same time, the Czecho-Slovak 
Federal Republic (Czechoslovakia) split peacefully into two separate states: the Czech Republic and 
Slovakia. 

'1t is nonetheless important to note that not al1 the newiy independent state chose democracy. Turkmenistan 
and less so Kazakhstan, Kyrgyzstan, Tajikistan, and Uzbekistan became serni-dictatorial countries with 
Presidents elected for life and opposition parties - if they exist at al1 - have no seats in their powertess 
Parliaments. By virtue of  these facts, although rneritorious of anaIysis, these countries will be outside the 
scope of this paper. 
3 In this essay, the terms West, Westem democracies, and Western civilization refer to the countries of 
Western Europe, the United States of America, Canada, Australia, and New Zealand. 



inter-parliamentary organization, the North-Atlantic Treaty Organization (NATO) or the 

European Union had its price. Many CEE countries adjusted their legislation to 

accommodate basic democratic values and principles as well as encourage fiee markets. 

As a result, such doctrines as the separation of powers, multi-party system, constitutional 

adjudication, transparency in governmce, and human rights were transplanted to post- 

Soviet States. In restmcturing their political systems, many CEE countries introduced 

'checks' and 'balances' sirnilar to those already in use in the United States, Germany, 

France, Italy, Switzerland, and other Western countries. National charters of rights and 

freedoms mirrored international human rights declarations and conventions. 

Russia serves as one of the most interesting examples of a transitional d e r n o c r a ~ ~ . ~  The 

1993 Constitution of  the Russian Federation, which began a new chapter in Russian 

history, is somewhat like an Airbus - that is it is assembled from parts manufactured in 

various countries.' In brief, the new Russian Constitution adopted many of the French 

and Arnerican concepts of the presidency.6 The parliamentary electoral system and the 

structure of the Constitutional Court were borrowed from the German ~rund~esetz.'  The 

'special attention given to Russia in this paper is also due to the author's persona1 interests and knowledge 
of Russia. 

'~onsrirution of tire Russian Federation, adopted by referendum, Dec. 12, 1993 [hereinafrer R F  Consr]. 
English text avail. in W. Butler and J. Henderson, eds., Rrrssian Legal Te-rfs, (London: Simmonds & Hill, 
1998). 
6 However, the rnechanisms of checks and balances of the French and Arnerican models - such as the 
possibility of 'cohabitation' in France or Congress's exclusive legislative prerogative in the US - were 
overlooked. La  Constitution de la Vème République, oct. 4,  1954 (avail. at www.assarnblee- 
natoinale.fr/textes/c1958web.htm; English text avail. at www.assamblee-natoinale.fr/english/Sab.asp) 
[hereinafter Fr. Const.]; Consritution of the United Stares of America, 1787 [hereinafter US Const.]. 
7 It combines proportional and majoritanan representation and establishes a five percent threshold for party 
representation. See Gntndgeserz, Basic Law for the Federal Republic of Gerrnany, 1949 [hereinafter 
Grundgesetz]. For more on German constitutionalism, see D.P. Kommers, The Constitutional 
Jurispritdence ofrire Federal Republic of Germany. 2nd ed. (Durham and London: Duke University Press, 
1993) [hereinafter Kommers]; and D.P. Currie, The Constitution of the Federal Republic of Gerrnany. 
(Chicago: Chicago University Press, 1994). 



reconstructing Russia's federal relations, while Spain and Belgium provided inspiration 

for asymrnetrical federalism.' The draflers of the Russian Constitution copied into 

Chapter II, Rights and Freedoms of Person and Clrizen, many of the rights proclaimed in 

international covenants and de~larations.~ In its tum, this Airbus of Russian 

constitutionalism was a great help in the constitution-makins process in other countries 

of the former USSR." 

However, transplanting of al1 these foreign and international democratic pnnciples into 

Russian soi1 did not instantly create "a democratic, federal rule-of-law state."" One of 

the most apparent factors undermining the sincerity of Russia's pledge to democracy is 

the institutionalized mistreatment of rninorities. This is epitomized by the ongoing 

rnilitary action in the breakaway Caucasian republic of chechnya.12 Also, new 

legislation on freedom of religion, lobbied for by Russia's 

significantly undercuts cornpetitors nom 'new fa i thd3 ~uss ia ' s  

' tradi tional' faiths, 

history is crammed 

' ~ e e  RF Consrr, supra note 5, Chaprer III "The Ruçsian Federation. " 
9 See especiall y the European Convention for the Protection of Human Rights and Fundamental Freedoms, 
Rome, Nov. 4 ,  1950 (avail. at http://www.coe.fi/eng/legaltxW5e.htm) [bereinafier European Human Righrr 
Convention or EHRCJ 

'O~ee e.g. Constitution of Armenia, July 5 ,  1995 http://www.armeniaernbassy.org/constitution.htnd; 
Constitution of Ukraine, the Fifth Session of the Verkhovna Rada, June 26, 1996 
http://www.rada.kiev.ua~const~conengl. hm 
11  Art. 1.1 of the RF Const. defmes the Russian Federation (Russia) as "a democratic federal rule-of-Iaw 
state with a republican form of government." RF Const., supra note 5 ,  art. 1 . 1 .  
1' 'For an histoncal background, see W. Hayden, "Seeds of Unrest: The Political Genesis of the Conflict in 
Chechnya (1990- 1994)" (2000) 24 Fletcher F. World Aff. 49. 
13 Federal Law No. 125-FZ, On Freedom of Conscience and Religious Organizatiom, 1997. Avail. in Lexis, 
Intlaw Library, Rfarch File ["Freedom of Conscience Law"]. The law distinguishes between "religious 
organizations" and "religious groups," where only religious organizations may qualify for the fiil1 
protection of the state and tax benefits. For a religious group to become an organization, it "mu t  present 
government confmt ion  tbat it has existed on the given temtory for no less that fifieen years." (Ibid. Art. 
9.1). This provision caused an outrage among scholars, various international human rights organizations, 
and foreign goveniments because it was obviou that no new faith could establish itself in Russia even ten 
years ago as religion was outlawed by the Soviet Govement. Therefore, practically only those religions, 
which existed in Russia before the 1917 Revolution would qualify. See the collection of articles in Emory 



with other embarrassing episodes - impenalistic wars in the Caucasus in the seventeenth 

and eighteenth centuries, Jewish pogroms in the nineteenth and early twentieth centuries, 

the deportation of Crimean Tatars, Chechens, Ingush, Turks, and Volga Germans fiom 

central and southern Russia to uninhibited parts of Kazakhstan and Siberia after the 

Second World War. The history of prejudice and oppression of minonties in Russia 

demonstrates the mentality of intolerance towards difference that many Russians still 

harbour. l4 

What is noteworthy in present-day Russia is that there appear to be no effective 

international or domestic mechanisms to compel the country to respect its minorities. In 

the face of international pressure, many scholars seem concerned that the imposition of 

western ideals of democracy ont0 the rest of the world might have a detrimental impact 

on local cultures, national identity and morals of other nations.'' Therefore, while most 

CEE countries accept basic democratic premises, disagreement arises about the extent to 

which foreign ideologies should be adopted. For a country like Russia, which has ofien 

been self-aggrandizing and had expansionist designs on neighbouring states, cultural 

suppression fiom abroad is a particularly troublesome matter. Given that it is a difficult 

task to compel Russians to adopt certain behaviours - aAer all, Russia was a superpower 

and is still a major world player - the international community has had little or no 

-- -- - 

Int. L.R. Vo1.12: J. John White, "Sou1 Wars: The Problem and Promise of Proselytisrn in Russia" (Ibid.) 1; 
C.W. Durham and L.B. Homer, "Russia's 1997 Law on Freedom of Conscience and Religious 
Associations: An Analytical Appraisal" (Ibid.) 101; J. Gunn, "Caesar's Sword: The 1997 Law of the 
Russian Federation on the Freedom of Conscience and Religious Associations" (Ibid.) 43. 
14 For example, it has recently becorne customary for political leaders, especially in the regions, to use anti- 
Semitic language. Another example is Moscow's govermnent decision backed by judicial verdict to 
disallow the presence of Jehovah Witness organizations in the city of Moscow. 

"~irnilar concerns are usually raised by the countries of the Middle East and the leaders of the anti- 
globalization movernent. 



success in urging the Kremlin to stop its assault on Chechnya or hinder the ratification of 

the Law on Freedom of  ons science.'^ 

On a domestic level, the Russian judiciary, which should be the 'nerve centre' in the 

protection of nghts, remains very weak vis-à-vis the other branches of power. The 

judiciary is corroded with corruption. In the Soviet Era, the judicial system was 

subordinate to and manipulated by the Communist party machine." Following 

peresmika, courts became somewhat more independent fiom the executive, yet still a far 

cry tiom the place they occupy in many Western democracies. The power struggle 

between the President and the State Duma in the mid-1990~~ won by President Yeltsin, 

had a detrimental effect on the judiciary, and particularly on the Constitutional Court that 

had involved itself in the political confIict.'* Sittings of the Court were postponed for 

almost two years. l g  Upon its re-establishment in 1994, the Court showed more loyalty to 

the President and the executive branch than to the democratic pnnciples and values 

endorsed by the Constitution, such as protecting minonty rights. It upheld the notorious 

%ee supra note 13 and accompanying text. 
17 The Soviet judicial system was therefore sardonically called "telephone justice" - party officiais 'nudged' 
judges (usually over the phone) to render certain desired decisions in cases. See, e.g. L.I. Shelley, 
"Corruption in the Post-Yeltsin Era" (2000) 9 E. Eur. Const. Rev. 70. 

'%e 1993 Constitution created a unique mode1 of government making the Russian President the most 
powerfùl figure on the national political scene. He can initiate, sign, promulgate, and veto laws; 
appoint/dismiss the Prime Minister, the Procurator General, judges of the Constitutional and other federal 
courts; and even dissolve the State Duma in certain circumstances. RF Consi., arts 84(d, e), 83(a, c-f), 
84(b), 109, and 117 respectively. See also Konstitutsija Rossiyskoy Federatsii: nauchno-prakticheskiy 
kommentariy (Constitution of the Russian Federation: Commentas) for Academia and Proctitioners) . 
Edited by B.N. Topornin. (Moscow: Yurist, 1997). 

Federal Consriturional Law on the Constitutional Court of the Russian Federaiion, 1993. "Constitutional 
Court: Development and Activity," online: Constitutional Court of the Russian Federation 
http://ks.rfhet.ni/english/booklet.hhn (date accessed: Feb. 23, 200 1). 

I91bid. 



Law on Freedom of  ons science^^ as well as Yeltsin's decrees sanctioning the 1991 

military assault on Chechnya that hurled Russia into a humiliating civil war, bringing 

terrorist attacks and international denunciation." 

Despite attaining more independence and rising in public opinion in recent years, the 

judiciary is still the weakest link in government. Contributing to this unfortunate 

situation is the continuing debate among scholars, politicians and judges as tu whether it 

should be pemitted for non-elected judges to render judgement on questions of political 

process.22 Having a judiciary in such a tenuous position, unable to protect itself and 

- - -  

'%ecision in the case determinhg the constitutionality of Anicle 27.3.3 & 27.4 of the Federal Law "On 
Freedom of Conscience and Religious Organizations", [1999]. See supra note 13 and accompanying text. 

"~ecision in the case detennining the constitutionality of the Decrees of the RF President No. 2137 of 
Nov. 30, 1993 "On Measures to Reinstate Constitutional Rule of Law and Legal Order on the Temtory of 
the Chechen Republic," No. 2166 of Dec. 9, 1994 "On Measures to Suppress Activities of Uniawful Arrned 
Formations on the Territory of the Chechen Republic and in the Area of the Ossetia-lngushetia Conflict," 
Decree of the RF Govemment No.1360 of Dec. 9, 1994 "On Ensuring State Secwity and Territorial 
Integrity of the Russian Federation, Rule of Law, Rights and Liberties of Citizeas, and Disarmament of 
Unlawfùl Amed Forces on the Territory of the Chechen Repubiic and Neighbouring Regions of the North 
Caucasus," and Decree of the RF President No. 1833 of Nov. 2, 1993 "On the Fundamental Provisions of 
the Military Doctrine of the Russian Federation", [1995]. 

For more insightfùl discussion on constitutional issues around Russia's 1994-1996 military campaign in 
Chechnya, see R. Sharlet, "Transitional Constitutionalisrn: Politics and Law in the Second Russian 
Republic" (1996) Wis. Int'l L.J. Sumrner 495. 

For an international perspective on Russia's military assauIt in Chechnya, see E/CN.4/RES/2000/58, 
Resolzrtion on the Situation in the Republic of Chechnya of the Russian Federation, 56th Session; UN 
Commission on Human Rights April25, 2000 http://www.unhchr.ch/huridocda/huridocda.; Resolution 
on the Situation in the Republic of Chechnya of the Russian Federation, 57th Session; UN Commission on 
Human Rights April 20, 2001 
ht tp : / /www.unhchr .ch/hur idocda/bUndocda. (Sbo1) .4 .S .200 1.24.Ed; "Russian Federation: 
Violations of human rights and international humanitarian law in the Chechen Republic. Amnesty 
International's Recommendations to the 56th Session of the UN Commission on Human Rights," odine: 
Amnesty International <http://www.web.amnesty.org/web/news.ns~print~> (date accessed: March 27, 
2001). Due to Russia's unwillingness to follow the resolutions of the UNCHR, Russia's membership in the 
Council of Europe was suspended in 2000. 
'1 '1 
-0pponents of a strong judiciary, and judicial activism in particular, usually rely on the principles of 
democratic government and separation of powers that, in their rnind, should exclude judges fiom the 
lawmaking process. The other side of the debate claims that a judicial check on the legislatuse is 
important for the protection of minorities against rnajoritarian rule and rnay well be inspired by lawrnakers' 
own unwillingness to resolve certain urgent issues. Both sides cite various cases in support of theu 
position. An especialIy strong example is the case of the US Supreme Court ruling in Brown v. Board of 
Education 347 U.S .  483, 74 S.Ct. 686 (1954) that ended racial segregation in the USA. (The author of this 



others (especially vulnerable groups) from unjust political actions, inevitably impedes the 

process of democratization and liberalization of Russia. 

Yet, while the situation in Chechnya and the Law on Freedorn of Conscience were at the 

forefront of the struggle for human rights in Russia, discriminatory practices against 

other groups received little media coverage and infinitesimal political and judicial 

attention. A further example highlighting the slow liberalization of Russia is the 

marginalized position of sexual minorities. Still largely considered to be a Western 

phenornenon, gays and lesbians experience a high degree of prejudice within society and 

discrimination in al1 spheres of life.23 While the continuing process of democratization 

has had a beneficial impact on the status of ethnic, national, and religious minorities, 

there has been little or no change with regard to semai minonties. 

The history of discrimination against homosexuals dates back ?O Tsarist times, when 

sexual intercourse between two men was deemed a criminal ~ f f e n c e . ~ ~  Although 

homosexuality was decriminalized after the Bolshevik revolution, it was officially 

labelled as a d i ~ e a s e . ~ ~  Under Stalin, homosexuality was re-cnminalized and severely 

dealt with by persecution, discrimination and silence.26 The penod fiom 1934- 1987 was 

paper does not, however aim to engage in the discussion as to whether the judges' own dedication or public 
pressure on the Court brought Brown to life). 

"~cco rd in~  to then-popdar position of Soviet authorities and propaganda, such horrors of capitalist 
society as homosexuality, prostitution, dmg use and, as a result, AIDS were only present in Western world 
since market-based, rather than human-based society allowed persona1 choice and fieedorn go beyond the 
limits of normal and moral. However, the success of the USSR government in creating homogenous Soviet 
society has never become true. See I.S. Kon, The Sexual Revolurion in Russia: From the Age of the Czars 
to Today Translated b y  J .  Riordan. (New York: The Free Press, 1995) bereinafter, Kon]; I.S. Kon and J. 
Riordan, eds., Sex and Russian Sociezy, (London: Pluto Press, 1993). 

"lbid. 

 on, bid. 

2 6 ~ b  id. 



nightmarish for sexual minonties in the Soviet Union, as they faced criminal punishment, 

obligatory psychiatnc treatrnent, mounting prejudice, and other types of di~crimination.~' 

Soviet propaganda portrayed homosexuality as a disease that had spread al1 over the 

Western world, but would not be allowed to take root in Soviet soil. Under Article 12 1.1 

of the 1964 Criminal Co& imprisonment for up to five years or confinement in 

psychiatric institutions was guaranteed for those who d i s ~ b e ~ e d . * ~  

The year 1987 marked the beginning of the process of open public discussions on 

homosexuality fiom a scientific and humanitarian point of view by professionals and 

j ouma l i~ t s .~~  In 1990, gay men and lesbians themselves took up the cause, putting 

human rights at the forefiont. Yet, only in 1993 was "Article 12 1.1 repealed as a part of 

a wide-ranging refom law, brought about by strong pressure fkom the West" and a desire 

for Russia to join the Council of ~ u r o ~ e . "  Following the decriminalization of sodomy, 

the homosexual underground in Russia began to develop into a gay and lesbian sub- 

culture, with its own organizations, publications, and centres that began an open fight 

against continuing social discrimination and defamation. The new 1997 Criminal Code 

was no longer discriminatory - sodomy was not criminalized, the legal age of consent 

was set at 14 for any sexual conduct; it established identical punishments for hornosexual 

2a~golovnyi  Kodeks RSFSR (Criminal Code of the RSFSR), 1964. 

2 9 ~ o n  supra note 23. 

''1bid. Before the fa11 of the Soviet Union, homosexual sadomy between adults in private was criminalized 
in al1 CEE counûies. While the majority of countries decriminalized homosexual sodomy in early 1990s, 
Romania, Armenia, and Azerbaijan were the last of the former eastem block countries to amend their 
Soviet-type cnrninal statutes in 1996 and 2000 accordingly. The overall status of sema1 minonties h these 
countries has, however, not significantly improved. See Human Rights WatcWAfrica and 1.G.a.t.H.R. 
Commission, Public Scandafs: Serual Orientation and Criminal Law in Romania: a Report. (New York ; 
London: Human Rights Watch, 1998). 



and heterosexual rape; and the victirns of other criminal sexual actions were referred to as 

"he or ~ h e . " ~ '  

The 1997 Criminal Code is, however, the only document that contains gender-neutraI 

Ianguage and concern for sexual minorities in Russia. Lack of anti-discrimination 

legislation made it possible for the courts to refuse to officially register gay groups, for 

police to raid and close gay bars, and for parents to commit their gay children to 

psychiatrie  institution^.^^ There are no laws relating to the needs and rights of 

homosexual and transgender individuals in employment, the military, immigration, 

domestic partnerships, inheritance, social welfare, parenting, adoption, or other important 

matters. Such concems do not appear to be on the agenda for politicians, while the 

courts, as described above, lack the authority and willingness to intervene. 

To cite Leonid Kuchrna, the President of Russia's southem neighbour, Ukraine, 

addressing the issue of continuing discrimination against homosexuals, "there are other, 

much more important and serious matters Ukraine has to deal with at the moment. [. . .] 

We might corne back to the question of homosexuality in 500 years."33 It is 

understandable that CEE govemments are preoccupied with "much more serious" issues 

of state-building (such as political power-struggles, economic crises, international 

relations, and more increasingly, terrorism and separatism), but a sanctioning a 500-year 

3 1 FZ No. 63 (last amended FZ No. 158, July 7, 1999), Criminal Code of the Russian Federation, June 13, 
1996 avail. in Russia at http://www.consdtantplus.ni/dbs/prof.ph, arts. 132-4. 

3 2 ~ e e  "World Legal Survey: Russia," anline: The international Lesbian and Gay Association 
~http://www.ilga.org/info~tion~legal~swey/euope/msia.h~ (date accessed: April 15, 2001).. The 
site contains references to other primarily electronic sources, such as Russian Queer World, Gaym, Le 
Seminaire Gai, and Lesbian Morherhood in Europe. 
33ii Ukraine will corne back to the question of homosexuality in 500 years," online: Gay.ru 
<http:/lwww.gay.darchives> (date accessed: Sept. 10, 2000). 



delay in dealing with the issues pertaining to the equality, freedom, welfare, development 

and in some cases s w i v a l  of a certain group of the population is incredibly unfair and 

undermines democratic pnnciples and values. 

The hope of gay rights activists in these countries is that the East will once again follow 

the example of the West, where the legal status of homosexuals has made steady progress 

fiom a total ban on homosexual conduct some fifty years ago to the current trend to 

offering legal recognition to sarne-sex relationships on municipal, regional and national 

levels. Therefore, during the third AZZ-Russian Gay and Lesbian Conference in Moscow 

in 1996, activists sent an open letter to the State Duma, the lower House of Parliament, 

demanding the legalization of same-sex unions? The answer, received a month later, 

indicated that the Duma's Farnily Cornmittee made a request "to receive copies of 

domestic partnership laws fiom other  nation^."'^ 

However, transposing Western expenence in dealing with homosexuality to CEE 

countries is burdened by substantive differences in the legal treatment of sexual 

minorities in different jurisdictions. On the one hand, al1 democracies of the West, 

except for the United States, recognized that the state does not have the nght to enter the 

bedrooms of its citizens and thus revoked their sodorny laws. On the other hand, 

however, there is no unified position on whether the state should in fact recognize and 

protect the rights of sexual minorities. Same-sex marriage, gay parenting, adoption by 

34"~or ld  Legal Survey: Russia," oniine: The international Lesbian and Gay Association (ILGA) 
~http:/~www.ilga.org/informati~n/legal~swey/e~ope~~sia.h~ (date accessed: April 1 5, 200 1 ). 
LaWian and Ukrainian human rights activists made similar attempts. " h i n i a n  Gays Fight for the 
LegaIization of Same-Sex Marriages in Newly Independent States," oniine: Forum 
<http://gay.dnews/rainbow/29-08-0 1 . h m  (date accessed: Aug. 30, 200 1). 

1~16id. 



gay parents, and equal age of consent are now on the political agenda of the gay nghts 

rnovement in countries where sodomy laws were successfÛlly revoked. The states dealt 

with these issues in two different ways. 

Some countries, such as Greece, Ireland, Italy, and Spain, have chosen a slower path, as 

their governments seern hesitant to step beyond the repeal of sodomy laws.j6 The status 

of sexual minorities in these countries r e m a h  at a relatively low level also because 

courts have been reluctant to use interpretive techniques other than relying on the original 

intent of the drafters who did not anticipate extending constitutional protections to 

homosexuals, historical evidence of centuries old anti-gay practices and policies, or 

slippery slope arguments. They also showed restraint and deference to the legislatures, 

which are deemed to be in a better position to evaluate measures necessary to protect the 

public morality, health, youth, and the nghts of others. 

On the other hand, the Scandinavian and Benelux countries have become pioneers in 

adopting pro-gay ~egis la t ion.~~ Guided by the principles of tolerance, proportionality, 

equality and fieedom, legislators and courts in these countries granted same-sex 

36 Legal surveys on the legal status of sexual minorities in Greece, Ireland, Italy, Spain, and any other 
country are available at The ILGA website http://www.ilaa.ore;. See e-g. "World Legal Swey:  Italy," 
online: The ILGA ~http://www.ilga.org~inforznation/Iegalsurvey/europe/italy.htm~ (date accessed: April 
19, 2001); "World Legal Survey: Greece," online: The L G A  
<http:/~www.ilga.org/information/lcgal~swey/e~ope/~eece.h~~ (date accessed: April 19,200 1). 
3 7 For a comprehensive analysis of the curent situation in Norway, see "World Legal Survey: Norway," 
online: The ILGA ~http://www.ilga.org!Uiformation/legal~swey/e~ope/noway.h~~ (date accessed: 
Apnl 19, 2001); in Finland, see "World Legal Survey: Finland," ordine: The ILGA 
< h t t p : / l w w w . i l g a . o r g / i n f o r m a t i o n / l e g a ~  (date accessed: April 19, 2001); in 
Sweden, l' World Legal Swvey: Sweden," online: The ILGA 
<http:~~www.ilga.or~infomtion/legaI~swey/europe/sweden.htm~ (date accessed: April 19, 2001), in 
Belgium, see "World Legal Survey: Belgium," online: The ILGA 
<http:~/~ww.ilga.org/information/Iega11~~ey/eopeelgiu.h (date accessed: Apnl 19, 2001); in 
Luxembourg, see "World Legal Survey: Lwembourg," online: The ILGA 
<http:/ /www.ilga.org/information/legal~swey/europe/ (date accessed: ApriI 19, 2001); 
in the Netherlands, see "World Legal Survey: Netherlands," oniine: The ILGA 
~http://ww.ilga.org/inform;ttiodlegal~su~ey/euope/netherlands.h~ (date accessed: April 19, 2001 ). 



partnerships officia1 recognition and provided them with various nghts necessary for 

protection and development of their unions.38 

Given the Russian history of intolerance towards minonties and sexual minorities in 

particular and the weakness of the judicial system, it is likely that Russia will adopt the 

more conservative first approach. There have already been supporting examples when 

top officials said that homosexuality "goes against the traditional moral values of most 

  us si ans."^^ However, is it the fmt  approach the best available option? Should the 

morality of the majority justiS interference with the rights of minorities? And if so, are 

there reasonable limits to doing so? 

This paper aims to find answers to these questions and identiQ which of the two 

approaches would be a better choice for Russia and other CEE countries. The discussion 

will provide a comprehensive evaluation of the arguments for and against M e r  

advancement of gay rights. The paper will focus on the decisions of legislative and 

judicial bodies of Western democracies and certain international organizations (the 

United Nations and the Council of Europe). Such discussion will contribute to the 

challenge of debunking existing views on the morality and law relationship, minonty 

status, privacy rights, equality, and the role of society and democratic institutions in 

changing legal and moral noms. 

3911 Nyet to Moscow Pride," online: 365Gay.com <http://www.36Sgay.com/newscontent/07240l .htrn> (date 
accessed: Aug. 10, 200 1). In July 2001, Moscow's mayor refiised to allow gay pride to be held in the 
Russian capital scheduled to take place in September. h a harshly worded rebuke the officials said in a 
statement, "the city govemrnent wiIl not allow holding this march in Moscow ... because such 
demonstrations outrage the rnajority of the capital's population, are in effect propaganda of dissipation and 
force upon society unacceptable n o m  of behaviour." IbicI. 



These arguments as put foward in legislative and judicial processes are wrapped in a 

larger context of legal theories that illustrate the background of the problem, but 

sometimes rely on similar arguments. Placing the debate on gay nghts in a theoretical 

h e w o r k  may be a beneficial exercise for the young Russian democracy. 

Discrimination against mïnorities and th.3 weakness of judiciary have uncovered a deep- 

seated problem - the reforms (the 'borrowing process') were conducted without fmt 

establishing a solid theoretical base or background. Underlying the changes, however, 

was the most fundamental shift fiom the crumbled ideology of Marxism-Leninism to 

Western theones of individual liberty and equality.40 The description of modem legal 

theories as they deal with such hot-button issue as the advancement of gay rights exposes 

the theones' advantages and drawbacks. 

Indeed, the debate around gay rights has brought to bear a very critical look at two 

popular legal theones, natural law and liberalism. The opinions of leading contemporary 

scholars, representing both schools of thought, will be used for the purposes of 

discussion. Part 1 will be dedicated to the most prominent natural lawyer of our time - 

John Finnis, whose position provides theoretical support to the first approach. In Part II, 

the discussion will focus on the works of his nemesis Ronald Dworkin, one of the most 

influential legal scholars of contemporary liberalism, who argues in favour of greater 

40 In late 1990s. there was an increased interest to philosophies of Thomas Gobbs, John Locke, Jean-Jacques 
Rousseau, Charles-Louis Montesquieu, and others who put forward an argument in favour o f  free 
individual choice, developed civil society, liberal values, ancilor market econorny (al1 these topics were 
subject to Soviet censorship). 



equality for sexual minorities and therefore praises "farnously tolerant political 

c~mrnunit ies . '~~ 

The choice of these two authors was not coincidental. Both, Finnis and Dworkin 

explicitly wrote to address issues pertinent to the gay rights debate. In "Law. Morality. 

and ' S m a l  Orientation, '" Finnis aims to defend the natural law vision of homosexuality 

as wrong and immoral in the new legal and social setting following the decriminalization 

of  s ~ d o r n ~ . ~ ~  By providing, in his words, "reflective, critical, publicly intelligible and 

rational arguments" he hopes to ascertain the immoral character of homosexuality and 

hence, require the state to take al1 necessary actions to discourage homosexuaiity and 

resist any atternpt to fürther advance gay rights. However, an examination of Finnis' 

argument will show that despite his promises of objectivity and rationality, his Lheory 

would be unfavourable for implementation in CEE countries as it lacks logical 

comection, rnisstates reality, demonstrates M e  understanding of and respect for 

competing morals, and encourages harm against homosexuai individuals. 

The core argument of Dworkinian liberalism has always been equality, an underlying 

principle of any democratic society where individual morality is not linked to positive 

~ a w . ~ ~  In his later articles, however, Dworkin's philosophy shifts toward accepting the 

'cornmunitarian' idpla of the importance of community, but morality of a given 

democratic community for Dworkin remains a more abstract and general concept, limited 

4 I R. Dworkin, "Liberal Community" (1989) 77 Calif. L. Rev. 479, at 487. [hereinafier "Liberal 
Community"] . 
42 J.M. Finnis, "Law, Morality, and "Sexual Orientation"" (1994) 69 Notre Dame L. Rev. 1049. [hereinafter 
"Law, MoraIity, and "Sexual Orientation""]. 
43 R. Dworkin, Taking Rights Seriously. (London: Duckworth, 1977); R. Dworkin, "The Mode1 of Rules" 
(1967) 35 Univ. of Chi. L.Rev. 14. 



to the principles of tolerance, equality and fieedom." This theory has more value for 

Russia than the natural law position because it shows that (abstract) constitutional 

principles of individual equality and freedom must also entai1 practical implementation. 

Dealing with the issue of  the fûrther advancement of gay nghts, the generality of 

Dworkinian liberalism should be taken into consideration together with the evidence, 

facts and information revealed during the discussion of Finnis ' theory. 

Another reason for choosing Fimis' natural Iaw and Dworkinian liberalism as the basis 

of discussion is the geographical application of  their theories. In his analysis, Finnis 

relies on the legal regulation of sexual behaviour in Europe and particularly in the United 

Kingdom. Dworkin, on the other hand, considers primarily the results of the U.S. 

jurisprudence. The cornparison between these two theories therefore provides a unique 

opportunity to study various legislative and judicial matenals on gay rights in Europe and 

North America. By doing so, it will be possible to sift through various arguments made 

in favour of and against gay nghts and judge them against the requirements of 

universality, objectivity, and proportionality. The conclusion will offer a brief surnrnary 

of all these arguments and make a case for liberal tolerance. 

- -. 

JJ R. Dworkin, Sovereign Virtue: The Theory and Practice of E'quality. (London: Harvard University Press, 
2000); R. Dworkin, Foundarions o f  Liberal Equality in Equal Freedom: Selected Tanner Lectures on 
Humnn Values, S. Danvall, ed. 1995); R. Dworkin, "Freedom's Law: the Moral Reading o f  the 
Constitution" ( 1996). 



CHAPTER ONE 

THE 'INHERENT IMiiORALITY' OF HOMOSEXUALITY: 

NEW NATURAL LAW TaEORY 

1. TENETS AND CRITICISM OF NA TUML LA w THEORY 

Over the past two decades, scholm, jurists and politicians have given renewed attention 

to "natural law theory." Natural law theory asserts that positive, or man-made law should 

be formulated and evaluated according to a higher moral law (natural law) that is not 

made by humans, but is inherent in the nature of the universe. The major tenets of this 

theory stem fiom the teachings of Aristotle and the Stoics. The writings of St. Thomas 

Aquinas and canonical Christian morés have also had a significant impact on this theory. 

While it traces its origins ta the works of Aristotle and Aquùias, natural law has been 

revised in the twentieth century by thinkers such as Jacques Maritain, Yves Simon, John 

Fimis, Germain Grisez and Robert P. George. 

Despite various squabbles among adherents on interpretive points, most natural lawyers 

agree on the basics. The seminal notion of natural law theory is "its claim to an objective 

moral truth, discoverable by r e a ~ o n . ' ~ ~  According to natural lawyers, human nature is 

universal and distinguished by rationality (or reason). Naturally, al1 human beings 

employ rationality in pursuit of their self-evident purposes. At a very basic universal 

level, these self-evident purposes (goods) do not conflict with moral obligations. 

Therefore, morality is univenal, objective, and discoverable by reason. 

4s K. Greenawalt, "How Persuasive 1s Natural Law Theory?" (2000) 75 Notre Dame L. Rev. 1647, at 1647. 



However, because the concept of morality is so broad, natural lawyers view positive 

human laws as defining general moral principles and resolving "matters of indifference." 

They argue that although written laws are not meant to endorse each and every individual 

moral precept, laws must be essentially grounded in morality. In the legislative process, 

lawrnakers should simply defer to rationality, which should inevitably help them discover 

moral principles, Say natural law theorists. As a result of historic debate, most modem 

natural lawyers agree to the "dura lex non lex" pnnciple of Roman Law, which means 

that even unjust law should be obeyed in order to avoid "disruptive consequences." 

Furthemore, according to natural law theonsts, law must be respected by ordinary judges 

who are limited in their ability to rely on their own morals - that is they should follow the 

original meaning (or intent) of a given law. Similady, executive officers must comply 

with statutory language before applying their own moral judgment to particular 

circumstances. Natural lawyers believe that moral truth will inevitably govern the 

decisions of al1 - lawmaker, judge and executive officer. 

The central argument of natural law theory - a necessary connection between morality 

and law - has increasingly becorne the subject of ngorous ~ n t i c i s r n . ~ ~  Most cntics of 

natural law theory argue that neither huma. nature nor morality is universal. Rather, 

various scholars maintain that apart from some very basic elements, both human nature 

and rnorality are largely dependent upon history and culture, which are far fiom being 

universal. Some of the most ofl-cited examples of changes in moral values are objections 

46 See e.g. H.L.A. Hart, "Positivisrn and the Separation of Law and Morals" (1958) 71 Ham. L.Rsv. 593, 
619. in his work, which has become one of fundamental of legal positivism, Hart argues that there is "no 
necessary connection between law and morality." 



to slavery (which was long thought to be moral) and interracial marriages (which were 

categorically opposed by natural lawyers and prohibited by positive law). 

Opponents of the claim to the universality and objectivity o f  morality have also shown 

that culture is another highiy influential factor. There is plenty of evidence to 

demonstrate that different societies render opposite moral judgements in similar 

instances. Polygamy is one such exarnple. While illegal in Western dernocracies, 

polygamous marriages are traditionally accepted and religiously encouraged in some 

countries in the Middle East and Southeast Asia. The signif'cance of cultural (as well as 

religious) aspects in the formation of moral values is even better seen by comparing two 

distinct communities CO-existing within the same country, province or region (cg., 

coterminous Mennonite and non-Mennonite communities in Southwestern Ontario). 

It has also been established that the high level of generality used by theorists in 

determinhg moral principles can provide no concrete defence for natural law theory. 

Even if one agrees on such basic principles as the inherent value of human life (and 

hence the immorality of killing), critics have insisted that natural law does not offer any 

constructive argument in addressing "hot button" issues that divide society. 

Besides criticism of a universality of morality (or because morality is not universal), 

critics maintain that the natural Law claim that rnorality is discoverable by reason is 

inherently flawed. In many instances, "refined reason" may lead lawmakers and judges 

to make impartial and morally sound decisions. (Once again, one may cite the examples 

of slavery and miscegenation). However, blind reliance on morality in the justification of 

political and judicial decisions has been successfully challenged in recent years. As will 



be discussed later in this paper, in many instances, judges look for a rational explmation 

of legislative choices and are no longer satisfied with a defence based solely on morality 

or history. Hence, al1 of the aforementioned points - differences between cultures, 

changes in moral values within a given society, and on occasion, the doubtfùl 

reasonableness of morality - have caused a significant decline in support for natural law 

theory. 

Modem views on homosexuality are but another 'chink in the mortar,' which holds 

together the 'foundation' upon which natural law philosophy is built. For centuries, 

homosexual acts had been regarded as 'unnatural' and thus condemned for both religious 

and moral reasons. Consequently, crirninal prosecution of homosexual acts served as a 

notable exarnple of the connection between morality and law. Interestingly, in some 

countnes, only male homosexuality was the subject of criminal law (Ireland and 

~ e m a n ~ ) . ~ '  For instance, in the fint European anti-sodomy case, the German Federaî 

Constitutional Court upheld such a distinction because "biological differences justiQ 

different treatment of sexes.'** This 'biological' argument, supporthg earlier natural law 

theories, seems odd five decades later as more information about the nature and behaviours 

of homosexuals becomes available kom various sociological and anthropological studies. 

Although this unique 'socio-biological' argument for upholding sodomy laws, attempted to 

47 The Ofences against the Person Act, 186 1, (Ireland); The Criminal Law Amendment Act, 1885, (Ireland) 
- the same laws applied in Northern Ireland. 
48 Homoserualiiy Case, [1957] (6 BVerfGE 289). Judges relied on feeble sources to find that male attitudes 
to sex and relationship are 'biologically' different fiom female attitudes. They cited higher visibility, 
higher fiequency, less cornmitment and shorter duration of male relationships as compared to female ones. 



factually justiQ different treatment of sexes in the r e a h  of penal law, it proved to be a 

weak solution, and the Law was repealed in 1994. 

The process of the revocation of sodomy statutes that prevailed in Western Europe in the 

second half of the twentieth century symbolized another setback for natural law theory. 

The attempted revival of a centuries-old tradition is therefore due to modem partisans of 

the natural law school of thought who presented comprehensive theones of political 

morality and human well being that aim to address "hot button" issues, such as the legal 

treatment of homosexuality. Since the 1980 publication of Natural Law and Nafural 

Rights, author John Finnis, professor of law at Oxford University, has been recognized as 

the leading proponent of natural law theory within contemporary Anglo-Amencan legal 

c i r c ~ e s . ~ ~  His 1986 article "Law. Morality, and 'Sexual Orientation,"' represents a 

milestone endeavour on the topic, as the author uses the "standard modem European 

f o m  of legal regulation of sexual conduct" to prove that the connection between morality 

and law rernains strong, despite marked progress in the area of gay rights." In his article, 

Finnis also responds to criticism and attempts to show that morality is in fact universal, 

objective and discoverable by reason. 

While moral disapproval of homosexual conduct is largely a cross-cultural phenornenon, 

Finnis is particularly concerned with the latest developments in the area of gay rights in 

European countries. In his very first paragraph, he announces that the article deals only 

49 J.M. Finnis, Narural Law and Natural Righfs. (New York: O?cford University Press, 1980). 
50 Law, Morality, and "Sexual Orientation," supra note 42. 



with the position accepted by the European Court of Human Rights (ECHR) and the 

Ewopean Commission of Hunrnn ~ighfs ."  This "standard modem [European] position," 

as described by Finnis, has two facets. On the one hand, recent decisions of the 

European Court of Human Rights in Dudgeon and then in Norris and Modinos clearly 

prohibit "mak[ingJ it a punishable offence for consenting adult persons to engage, in 

private, in immoral sexual a ~ t s . " ~ ~  Yet, on the other hand, Fimis argues that in these 

cases, the Court recognizes the authority of states '%O discourage . . . homosexual conduct 

and 'orientation. 9 , 9 5 3  

a) Dudgeon v. UK. 

In the first case, exarnining the daim of Mr. Dudgeon, a homosexual male being charged 

under the 1 86 1 and 1885 Northern Ireland criminal laws punishing consensual sodomy 

between males,54 the ECHR first recognized that the mainiaining the legislation 

constituted "a continuing interference with Mr. Dudgeon's nghts to respect for private 

life, which include[d] private sexual life, within the meaning of Article 8.1."" The UK 

govemment asserted (in support of the law) that it was necessary for the protection of the 

morals and nghts and fieedoms of others (the two pemiitted justifications for restncting 

- - - - - - - - - - 

S1~innis clairns that his conclusions are essentially based on the decisions of the European Courr of Human 
Rights (ECHR) in Dudgeon v. UK (1981), 45 Eur. Ct. H.R. 21 (Ser. A), 4 E.H.R.R. 149 [hereinafter 
Dudgeon]; Nom3 v. Ireland (1989), 142 Eur. Ct. H.R. 20 (Ser. A), 13 E.H.R.R. 186 bereiaafter Nomis]; 
Modinos v .  Cyprus ( 1  993), 16 E.H.R.R. 485 [hereinafter Modinos]. 

"Ib id. 

53"~aw,  Morality, and "Sexual Orientation,"" supra note 4 at 1049. 
54 Dudgeon, supra note 5 1. Northern ireland criminal laws, see supra note 47. 



the right to a private life).56 It is important to note, however, that Northem Ireland was 

the only part of the United Kingdom where sodorny laws rernained unchanged. In 

England, Scotland and Wales, such laws were repealed following the publication of the 

Wolfenden Report, an extraordinary mid-1950s investigation into the biological, social 

and psychological causes and aspects of homosexuality that argued in favour of 

decriminalization of homosexual s ~ d o r n ~ . ~ ~  

Judges examined "to what extent, if at all, the maintenance in force of this legislation 

necessary in a democratic society." By relying on previous cases,s8 the ECHR proceeded 

to explain that "since the notion of 'necessity' is linked to that of a 'democratic society,' 

the restriction would only be 'necessary in a democratic society,' two hallmarks of which 

are tolerance and broadmindedness," only if it was "proportionate to the legitimate aim 

pursued."59 This requirement of proportionality is only another version of the 

'proportionality test,' embraced in many jurisdictions as an integral part of the 

constitution, which states that restrictions on rights must be (a) the least intrusive and that 

@) purposes correlated to effects." 

5 6 ~ ~ ~ ~ ,  supra note 9, art. 8.2. 
57'1 The Wolfenden Report," 48, Cornmittee on Homosexual Offences and Prostitution, London: Stein & 
Day. 1963 . 
58 Marck v. Belgiirni (1979). 2 E.H.R.R. 330; Airey v. Ireland (1979), 2 E.H.R.R. 305: "The very existence of 
this legislation continuously and directIy affects his private life." 
59 Dudgeon, supra note 51, para. 53, citing Handyside v. [/.K. (1976)' 1 E.H.R.R. 737 and Young, James & 
Websterv. U.K. (1981),4 E.H.R.R. 38. 

%e 'proportionality test' ociginated in Germany (sec Phornracy Case (1958) 7 BVeffiE 377, and the 
commentary by Kommers, supra note 7, pp. 274-9). The test was later adopttd in other jurisdictions. (E.g. 
the Supreme Court of Canada in R v. Oakes, [1986] 1 S.C.R 103 and irwin Toy, 119893 1 S.C.R. 927 found 
the proportionality requirement on the basis of the "fiee and democratic society" clause of Art. 1 of The 
Constitution Act, 1982. Canadian Charter of Rights and Freedorns, Apr. 17, 1982 [hereinafier Can. 
Const.]; the Supreme Court of Israel in Mizrahi (or ,,Ga1 Law" Amendment) Case referred to Sec. l(a) of 
Basic Law of lsrael: Human D i g n i ~  and Liberty, 1992: "The purpose of the Basic Law is to protect hurnan 



Having evaluated available evidence fiom other democratic countries where sodomy laws 

rvere repealed, judges of the ECHR announced that "there [was] a better understanding, and 

consequently an increased tolerance, of homosexual behaviour to the extent that in the 

great majority of the member States of the Council of Europe it is no longer considered to 

be necessary or appropriate to treat homosexual practices of the kind now in question as in 

themselves a matter to which the sanctions of criminal law should be applied; the Court 

cannot overlook the marked changes which have occurred in this regard in the domestic 

law of the member  tat tes."^' 

The ECHR then recognized the fact that the authorities refiained in recent years fiom 

enforcing the law, and that "no evidence has been adduced to show that this has been 

injurious to moral standards in Northem Ireland or that there was any public demand for 

stricter enforcement of the  la^.'*^^ The combination of this evidence and the experience of 

other corntries where sodomy laws were revoked proved that the interests of the state in 

the maintenance of such laws were in fact not very significant. 

For these reasons, the ECHR concluded in Dudgeon and reaflhed in Norris and Modinos 

that "such justifications as there are for retaining the law in force unamended are 

outweighed by the detrimental effects, which the very existence of the legislative 

dignity and liberty, in order to anchor in a Basic Law tile values of the State of Israel as a Jewish and 
democratic state." 

Still a unique example is art. 36 of the South Afiican Constitution that explicitly requires the limitation of 
the right to be "reasonable and justifiable in an open and democratic society based on human dignity, 
equality and fieedom, taking into account al1 relevant factors, including: (a) the nature of the right; (b) the 
importance of the limitation; (c) the nature and extent of the limitation; (d) the relations between the 
limitation and its purpose; and (e) less restrictive means to achieve the purpose." Constitution of the 
Republic of South Afiica, May 8, 1996, art. 36.1 [hereinafier S.A. Const.] 
61 Dutigeon, supra note 51, para. 60. 

6=fii'i. 



provisions in question can have on the life of a person of homosexual orientation like the 

applicant."63 The Court in essence found that the law did satisfy the pzwposes/eflects 

requirement of the proportionaiity test because %e restriction irnposed on Mr. Dudgeon 

under Northem Ireland law, by reason of its breadth and absolute character, [was] 

disproportionate to the aims sought to be achieved.'* It took, however, two more years 

before the law was rqealed? 

The significance of Dudgeon and its progeny should not be underestimated. As noted 

earlier, pnor to their acceptance into the Council of Europe, Central and Eastern European 

countries had to bring their legislation into line with the European Human Rights 

Convention, several protocols and the ECHR case law. As a result, al1 CEE countries 

introduced the necessary changes to their crùninal laws and by 2001 sodomy laws existed 

nowhere in Europe. 

b) Toonen v. Tasmania 

In a very similar case, the United Nations Human Rights Cornmittee (rnvHRC) found the 

Tasmanian Criminal Code, punishing "indecent practices between male persons" in 

violation of privacy rights under Article 17.1 of the International Covenant on Civil and 

"ibid. See also Nomis, and Modinos supra note 5 1. 

641bid. 
65 See Eficis of Judgments or Cases 1959 - 1998, hîip://www.echr.coe.int/en~effects.hhi1, vis. 
17.09.2000: "The Homosexual Offences (Northern IreIand) Order 1982, which entered into force on 9 
December 1982, decrirninalized homosexual acts conducted in pnvate between consenting males aged 2 1 
or over, subject to certain exceptions conceming mental patients, members o f  the amed forces and 
merchant seamen (Resolution DH (83) 13,27.10.1983)." 



Political Rights (ICCPR)." It was noted that in al1 other Australian States, "laws 

crirninalizing homosexuality have been repealed," and even in Tasrnania, the law has not 

been enforced, which nonetheless did 'hot amount to a guarantee that no action [would] 

be brought against homosexuals in the future.'*' The Commission therefore held that 

"the provisions [did] not meet the 'reasonableness' test" requirements as their continued 

existence "arbtra-ily interfereldl with Mr. Toonen's right under Article 1 7.1 .'"8 In other 

words, as in the European sodomy cases, the Tasmanian Criminal Code provisions failed 

to satisQ the proportionality test. 

However, in Toonen, the UNCHR found that sodomy laws failed not oniy the 

ptcrposes/e#ects part of the 'reasonableness test,' but also the first prong of the test, 

requiring that means were effective and least restrictive to the right. In response to the 

Tasrnanian authorities' assertion that sodomy Iaws were necessary for the prevention of 

HN/AIDS, the UNHRC stated that "the criminalization of homosexual practices cannot be 

considered a reasonable means or proportionate measure to prevent the spread of 

HN/AIDS" because (a) the sodomy law, "by driving underground many of the people at 

risk of infection," is counterproductive "to the implementation of effective education 

programmes [. . .] [for] [. . .] HW/AIDS prevention," and @) "no link has been shown 

66~oonen v. Austtwlia, [1992] Communication No 488/ 1992: Australia 04/04/94 CCPR/C/SOD/488/1992 
(United Nations Human Righ ts Cornmittee). bereina fter Toonen], International Covenant on Civil and 
Political Righrs, 999 U.N.T.S. 17 t , Mar. 23, 1976 [hereinafter ICCPR]; For moreinformation, see M. 
Moms, The Pink Triangle: the Gay Law Reform Debate in Tasmania. (Sydney, Australia: UNSW Press, 
1995). 

67~oonen, ibid. para. 8.2, 8.6. 

68/bid. para. 8.6. 



between the continued criminalization of homosexual activity and the effective control of 

the spread of the HZV/AIDS.*"~ 

The fact that the highest international body rendered the decision in this case makes some 

authoe believe that Toonen canies significant weight when arguing for the repeal of 

sodomy laws in other parts of the ~ o r l d ? ~  

cl Finnis' Account of the Standard Modern European Position 

Finnis acknowledges the change in legal attitudes toward homosexudity, but provides his 

own account of the causes and consequences of such change. At the outset, he 

recognizes that "modem theory and practice àraw a distinction not drawn in the former 

legal arrangements."71 Reflecting on the general consensus in Western jurisprudence, he 

fùrther argues that states can no longer assume "a directly parental disciplinary role in 

relation to consenting adults" acting in private, but they are entitled to s u p e ~ s e  "the 

moral-cultural-educational en~ironment."~~ Through supervision of the public realm, 

Fimis maintains, the state assumes an important role in assisting young people (directly 

and through their teachers) to avoid "bad forms of life" and encowaging al1 citizens to be 

"autonomous, self-controlled persons rather than' slaves to impulse and sensual 

gratifi~ation."~~ He then concludes that by vimie of its immoral character, homosexuality 

69 rbid pasa. 8.5, 
70 See, e.g- R. Wintemute, Sexual Orienratior? and Human Righrs. (Oxford: Clarendon Press, 1995). 

" ~ a w ,  Morality, and "Sexual Orientation," supro note 42 at 1053. 

72~bid. 

73 Ibid. 



must be discouraged by state action and any further expansion of gay nghts must be 

opposed. 

Fimis believes that there is enough evidence that lawmakers and judges do not aim to go 

m e r  than decnminalizing homosexual sodomy. This he descnbes as the second facet 

of the standard modem European position. He fust refers to the second part of the 

Dudgeon and Norris decisions, where the judges held that the regulation of the age of 

consent in the UK (which was higher for homosexual than for heterosexual conduct) was 

within "the rnargin of appreciation" of local a~thorities.'~ The Court announced that the 

measures aimed at protecting youth fell "in the first instance to the national authonties to 

decide on the appropriate safeguards of this kind . . . in particular, to fix the age under 

which young people should have the protection of the criminal ~aw."'~ The majority 

judges thus chose the path of deference and restraint and refûsed to examine this matter 

even on the basis of Article 14 (non-discrimination) as they felt it was the same as the 

Article 8 right to private life claim. 

The dissenting judges noted that the failure of the Court to recognize "a clear inequality 

of treatment in the enjoyment of the right" guaranteed by Article 14 "depnved this 

fundamental provision in great part of its substance and function in the system of 

substantive niles established under the u on vent ion."'^ The majority also failed to 

analyze the experiences of other Ewopean countries, where the age of consent was not 

74 Dudgeon, Nomir, supra note 5 1 .  

' * ~ u d ~ e o n ,  ibid. para. 62. 
76 Ibid dissenting opinion o f  judges Evrigenis and Garcia de Entema citing Airey v. Ireland (1979), 2 
E.H.R.R. 305. 



only equal for different sexual acts, but was also set lower than in the UK (incl. N. 

Ireland) or ~reland.~' 

In the final analysis, Dudgeon, Norris and Modinos provide support for Finnis' theory as 

these cases recognized that in principle it was pennissible for the majority to enforce its 

moral code in the law, even though they resulted in the invalidation of sodomy laws. In 

light of these developments, Finnis' attention switches to legislative actions discouraging 

homosexuality that would serve as additional support for his argument. He refers to the 

fact that the UK Parliament "has voted more than once to maintain the legal position 

whereby the age of consent for lawful intercourse is twenty-one for homoçexuals but 

sixteen for heterosexual inter~ourse."~~ Yet, he only quickly mentions that in 1994 the 

age of consent for homosexuals was reduced to eighteen. Most importantly, however, as 

of January 8, 2001, the Sema1 Offences (Amendment) Bill came into force to hannonize 

the age of consent laws for homosexual and heterosexual conduct at sixteen in England, 

Scotland and   al es.'^ There is also continued lobbying of Parliament to lower the age of 

consent for any sexual conduct to f~urteen.~'  

77 Malta, Netherlands, Portugal, Spain - 12; Germany, Italy, Iceland, San Marino, Slovenia - 14, Czech 
Rep., Denmark, France, Greece, Poland, Slovakia, Sweden - 15, etc. Nowhere in Europe is the age of 
consent above 18 years. See Robert Wintemute, Sexual Orientation and Human Righ& (Oxford: 
Clarendon Press, 1993, Appendix IV, at 270-1. 

" ~ a w ,  Morality, and "Sexual Orientation," supra note 42 at 1050. 
79 According to Stonewall, the leading organization fighting for lesbian and gay equality in U K ,  "[tlhe age 
of consent is now equal for all. In England, Wales, and Scotland it is set at sixteen. In Northern Ireland it 
is seventeen. This change was brought about following the use of the Parliament Act in November 2000 
foIlowing Stonewall S most successfil campaign to date." See online: Stonewall 
~http:lIwww.stonewall.org.uk~ (date accessed: May 15,2001). 
8 î h e  Law lords, Britain's equivaleot of the Supreme Court, have recently urged Parliament to reform the 
laws of consent as they had "long since ceased to reflect ordinary life." See "UK May Lower Age to 14," 
odine: 365Gay.com Newscenter in London <http://www.365gay.com/newscontent/07260 1 age. htm> (date 
accessed: July 25,200 1). 



There have in fact been numerous victones in the continuing struggle for the recoHtion 

of gay fmilies with London to become the first city in the United Kingdom to embrace a 

domestic partnership registry." Liverpool is also expected "to be ahead of the game and 

to recognize that society is  hang gin^."^^ Aithough homosexual couples will not get more 

rights than they already have under, inheritance and other legislation, officia1 recognition 

of same-sex partnerships represents an important moral and ideological step toward the 

"better understanding and increased tolerance" of sexual minonties in the United 

Kingdom. Such steps taken by legislatures in recent years appear to undercut Finnis' 

position. 

d) Sexual Orientation as a Non-Discriminatory Ground, or 1s Oniission a Rejection? 

Finnis also makes a claim that the standard modem European position "deIiberateIy 

rejects" including sexual orientation on the list of discriminatory grounds because it is 

not mentioned arnong the non-discnminatory grounds of Article 14 of the Europeun 

Convention. His contention, which places him on the "exclusionary side" in the debate 

about the meaning of an omissionhon-inclusion in Iaw, is that states c m  and should 

discriminate against people on the basis of sexual orientation in order to discourage 

"unnatural" forms thereof. However, his interpretation of the provision of article 14 

seems rather narrow, as the Iist of non-discriminatory grounds is open-ended. There is no 

explicit indication that the words "other status" shall not be understood as to include 

sexual orientation. Altematively, the reference to %ex' might be also viewed as being 

8111 Gay Couple Registers Partnership in London," online: Gay.com 

<http:/lgay.com/news/articIe.htmi?200 1/09/0412> (date accessed: Sept. 4, 200 1). 

"lbid. 



inclusive of sexual orientation. For instance, the UNCHR gave such an interpretation of 

Article 26 of the ICCPR in ~oonen .~ '  In other cases, a similar daim was raised that the 

discrimination was on the basis of the gender of the partner rather than sexual orientation 

perse (gay marriage or ernployment benefits cases)." 

Finnis certainly opposes the idea of adopting laws prohibiting discrimination on grounds 

of sexual orientation because such laws, he daims, "would work significant 

discrimination and injustice against (and would indeed damage) families, associations 

and institutions, which have organized themselves to live out and transmit ideals of 

farnily life that place a high value on the worth of truly conjugal sexual interco~rse."~~ 

However, not only is his argument contradictory to the results of various studies, it is also 

diminished by recent legal developments in countries as diverse as Brazil, Canada, 

Germany, South Afiica and the USA, where laws explicitly prohibiting discrimination on 

the basis of sexual orientation have been adopted on a national or state/provincial leveLa6 

Most recently, for the first time in the history of a top-level international organization, the 

UN Cornmittee on Economic, Social and Cultural Rights General Comment 14 (July 4, 

2009, explicitly names discrimination based on sexual orientation arnong non- 

discrimination grounds.87 

83 Toonen, supra note 66 para. 8.7. 
84 EI-AI Israel v.  Danilowitz, [1994] (Supreme Court of Israel).. 
85 Law, Morality, and "Sexual Orientation," supra note 42 at 1054. 
86 See Wintemute, supra note 70. In Canada, as of today, al1 provinces (except Alberta, PEI, and NWT) 
have made it illegal to discriminate against hays in housing, public accommodation and employment. 
"GLBT Celebrates Canada Day," odine: Gay.com <http://www.gay.codnews/articleehtml?20O1/07/02/4~ 
(date accessed: July 3,2001). 
87 The Right tu the Highest Artainable Standard of Health: General comment 14, E/C. 12/2000/4 2000, UN 
Economic and Social Cowicil, Cornmittee on Economic, Social and Cultural Rights, 22nd Session (avail. at 



Although diminished, Finnis' argument is not destroyed by the mere fact that there have 

been certain laws adopted that run counter to his position. While the core goal of his 

article is to prevent this fiom happening, Finnis could claim that lawmakers were 

rnistaken because there are 'reasonable' grounds to render homosexuality immoral and 

hence discourage it in Iaw. The negative stance on homosexuality, he explains, is not "a 

manifestation either of mere hostility to a hated minority, or  of a purely religious, 

theological, and sectarian belief, which c m  ground no constitutionally valid 

determination disadvantaging thoçe who do not conform to it."88 Finnis promises to 

provide "reflective, critical, publicly intelligible and rational arguments" that will defend 

this moral judgment and will therefore illustrate why laws and regulations should be 

consistent with moral judgements and why any M e r  expansion of gay nghts should be 

d i s c o ~ r a ~ e d . ~ ~  Yet, the most recent 'pro-gay' developments in jurisprudence around the 

Globe should indicate that there might be something wrong with his argument if it were 

not ignored. 

http:/lwww.unhc hr.c h/tbs/doc.nsV(s ymbo1)E.C 12.2000.4,+CESCR+General+comment+ 1 4.En?OpenDocu 
ment), para 18. Also, the UNAIDS, the United Nations body that works for the prevention of HIV/AIDS 
and to help those already infected, appealed that "states should enact and strengthen anti-discrimination and 
other protective laws that protect vulnerable groups." What is important is that for the fmt tirne in the 
history of an international organization of that level, the temi sexual minorities (specifically gay men) were 
deemed to be granted protection against discrimination. HIV/AIDS and Human Rights Guidelines, 1999, 
UNAlDS h t t p : / / u n a i d s . o r g / p u b l i c a t i o a s / d o c u m e n t s ,  Guidelines 5 and cornmentary 2(h), 
at 20-22 [hereiniifter UNAIDS Guidelines] 
88 Law, Morality, and "Sexual Orientation," supra note 42 at 1055. 

89/bid. at 1055. 



Finnis' venture is, however, different fkom an infamous argument made by Lord Devlin 

in early 1960s. Deeply troubled by the recommendations of the Wolfenden Cornmittee in 

favour of decriminalization of sodomy in the UK, Lord Devlin argued that the mere fact 

that a majority of people considered homosexuality immoral was sufficient reason to 

justiQ its criminalization as well as to justify mistreatment of persons engaging in it? 

Whether in fact homosexual conduct was immoral was of no import to DevIin. In his 

view, moral principles act as "invisible bonds" for society and their loosening would 

represent "the first stage of [societal] disintegration." Society is therefore "justified in 

taking the sarne steps to preserve its moral code as it does to preserve its government and 

other essential  institution^."^' Other natural lawyers, while agreeing with Lord Devlin 

that the state often has a legitimate role in the enforcement of morality, argued that such 

enforcement is only permissible when it is "tme morality, not whatever morality happens 

to be dominant in a given society9"* 

Finnis is determined to prove that moral disapproval of homosexuality has a reasonable 

basis. In an effort to prove the 'objectivity' of his claim, he begins his analysis with the 

examination of ancient Greek philosophical thought. In reference to the case of Romer v. 

Evans (see Chapter II), he expresses the opinion, though disputed in scholarly circles, 

that Plato, Socrates, Xenophon, Axistotle, and other ancient philosophers viewed 

eo'l~he Wolfenden Report," supro note 57; P. Devlin, The En/orcement of  Morais. (London: Oxford 
University Press, 1959). 

92 See R. George, Making Men Moral: Civil Liberties and Public Moraliry. (New York: Oxford University 
Press, 1993), at 60. In this book, R. George defends the use of the Iaw to enforce morality, within 
limitations prescribed by notions of prudence and pluralism. 



homosexual acts as "manifestly unworthy of the human being and immoral.'"' Finnis 

thus contends that the ban on homosexuality has a long history starting "before the period 

when Christian beliefs as such were politically and socially d~rninant."'~ 

Finnis then proposes his own moral theory about sexuality: that inherent good is only 

associated with sexual acts which are reproductive in nature. According to Finnis, the 

good of rnarriage lies in the biological and personal aspects of it ("parenthood and 

fnendship"), the combination of which is only possible through "the union of the 

reproductive organs of husband and ~ i f e . ' " ~  In his explanation, "genital intercourse 

between spouses enables them to actualize and expenence [. . .] their marriage itself, as a 

single reality with two blessings (children and mutual affe~tion).'"~ 

Sterile marriages, although "naturally incapable of reproduction," also ment moral 

approval because they experience "the two-in-one flesh cornmon good and reality of 

matriage." According to Fimis, "intercourse between spouses in a marital way" (that is, 

93 Ibid at 1056-1065. interestingly, Finnis's attention to Greek philosophers is not only due to their 
contribution to the natural law tradition. Rather, Finnis uses his article as an opportunity to re-argue the 
battie that he had Iost to Martha C. Nussbaum in Romer v. Evans, 64 L.W. 4353, 1 16 S. Ct. 1620 (1996), 
[hereinafier Romer]. See also J.M. Finnis, ""Shameless Actsl* in Colorado: Abuse of Scholarship in 
Constitutional Cases" (1994) 10 Acad. Questions 19-41 (cited in "Law, Morality, and "Sexual 
Orientation,"" supra note 4, at 1056). 

In her testimony against the Colorado Amendment 2 and in her later works, Professor Nussbaum 
chalIenged the view that Greek philosophers condernned homosexual copulations. See e.g. M.C. 
Nussbaum, "Platonic Love and Colorado Laws: The Relevance of Ancient Greek Norms to Modern Sexual 
Controversies" (1994) 80 Va. L. Rev. 1515; D.M. Estlund and M.C. Nussbaum, eds., Sex, Preference, and 
Family: Essays on Law and Nature, (New York: Oxford University Press, 1997); S.M. Olyan and M-C. 
Nussbaum, Sexual Orientation & Human Rights in American Religious Discourse. (New York: Oxford 
University Press, 1998); S.A. Gamck, "Sex, Preference, and Family: Essays on Law and Nature D.M. 
Estlund and M.C. Nussbaum" (2000) 2 1 Women's Rts L. Rep. 249. 
94 Law, Morality, and "Sexual Orientation," supra note 42 at 1063. 

9i~bni .  at 1066 [ernphasis added]. 



penile-vaginal, non-contracepted sex) creates a "communion, companionship, societas 

and amiticia of the  ouse ses."^^ 

On the contrary, Finnis claims that the union of reproductive organs of "f?iendsW (the 

term he uses to describe the relationship between "man and man, man and boy, woman 

and woman") is unnatural as it precludes the possibility of reproduction. Finnis thus 

concludes that, exploited in unnatural way, "the reproductive organs of fîiends cannot 

make them a biological (and therefore personal) unit.'98 Without a persona1 unit, 

homosexual acts, continues Finnis, "cm do no more than provide each partner with 

individual gratification." He thus rejects any significance of feelings that two same-sex 

individuals may expenence toward each other and calls their "attempt to express 

affection by orgasmic non-marital sex [to bel the pursuit of an illusion."99 In Finnis' 

reality, "there is no important distinction in essential moral worthlessness between 

solitary masturbation, being sodomized as a prostitute, and being sodornized for the 

pleasure of it," or having contracepted sex.'" 

Finnis' fear is that such 'unnatural coupling' and 'gay ideology' as a political force 

represent a threat to the noms and values of the community and to the "self- 

understanding" of its individual members.lO' Homosexual orientation, he claims (without 

providing any evidence), "is, in fact, a standing denial of the intnnsic aptness of sexual 

intercourse to actualize and in that sense, give expression to the exclusiveness and open- 



ended cornmitment of maniage as something good in itself 9r102 Acceptance of 

homosexuality, he continues, represents "an active threat to the stability of existing and 

fiiture marriages." 

In his conclusion, Finnis asserts that because homosexual conduct is immoral and 

threatening to the public welfare, the state is obliged to discourage such conduct and 

prevent any m e r  expansion of gay rights in such foms as "advertising or making 

homosexual services, the maintenance of resorts for homosexual activity, or the 

promotion of homosexual 'lifestyles' via education and public media of communication, 

to recognize homosexual 'marriages,' or permit the adoption of children by 

homosexually active However, seven years after the publication of "Law, 

Morality, and 'Sexual Orientation,"' the majority of items on his stop-gay-rights- 

expansion list have become the nom in Western Europe and other parts of the world. 

One of the most significant setbacks that Finnis' theory has suffered in recent yeors is the 

new legislation in the Netherlands, which affords gays and lesbians fil1 access to 

r n a ~ ~ i a ~ e . ' ~ '  Effective April 1, 2001, Dutch same-sex couples will be allowed to marry 

and adopt children.los Legislation on same-sex partnerships exists in Denmark, France, 

Nonvay, Sweden, Finland, Belgiurn, Gemany, and 1celand.lo6 The 1995 Hungarian 

'@'The Netherlands became the fust, and as yet the only, country in the world to grant same-sex mamages 
the same legal status as heterosexual ones. 
105 The Netherlands Senate approved the legislation on Dec. 19, 2001, which was previously passed by the 
lowzr house of parliament. Same-sex relationships have been legally recognized in the Netherlands since 
1998, but those couples did not have CO-parent adoption rights. Couples who already have legally 
registered partnerships are now allowed to convert it into full marriage. 
106 In Germany, a new law on "Homo-Ehe" (gay marriage) came into force on Aug. 1, 2001 after the 
Constitutional Court denied an appeal from Bavaria, Saxony and Thuringia to postpone the promulgation 



Supreme Court decision made Hungary the fint country in Central and Eastern Europe to 

gant  official recognition to same-sex partnerships.'07 In addition, the age of for 

homosexual and heterosexual acts has recently been harmonized in Estonia while post- 

Soviet criminal legislation in many other countries of the fonner Soviet Union did not 

even make a d i s t inc t i~n . '~~  There are many other examples of new developments in the 

recognition of gay rights and equalization of the status of sexual minorities with the 

majority. Certainly, by the time the work on this thesis is complete, there will be many 

new relevant examples. These recent developments make Finnis' description of "the 

standard modem position of regulation of sexual conduct" redundant. The question is 

then, why Finnis' argument (specifically construed to prevent sirnilar developments) has 

been overlooked, as gay nghts activists counted victory afier victory in various parts of 

the world? And, would nahuai law theory be of any help to the new Russia? 

In analyzing Finnis' position, many cntics point out that 'his arguments are inconsistent, 

flawed, and ultirnately unpersuasive. ~ 1 0 9  Once deconstmcted, his theory appears to be 

of the law. The Court will have to consider the Law on merits - these Laender daim that the Law is 
contradictory to the Gnrndgeserz. "Debates around the Law on Gay Marriage in Germany," oniine: Gay.ru 
<http://gay.dnews/rainbow/l9a-07-0 1 .hm> (date accessed: July 20, 200 1). 
107 See e.g. Law on Mamage and Family, [ 19951 Decision No. 14/1995 (III. 13) AB Resolution (Hungarian 
Supreme Court). 

10%arishrrseadustik (Penal Code), 2001, (Republic of Estonia), art. 4 1 sets the age of consent regardless of 
the gender and activities involved at 14. Preceding Penal Code (1992) made a difference between the age 
of consent for homosexual (16) and heterosexual (14) conduct. On Russia, see supra note 31 and 
accompanying text. 
1 O9 C. Ball, "Moral Foundations for a Discourse on Same-Sex Mamage: Looking Beyond Political 
Liberalism" ( 1997) Geo. L.J 187 1, at 19 12. 



based on forty-six (46) assurnptions, most of which are "tacit. 9 9 1  10 Criticism of Fimis' 

position can be consequently divided into four main groups: cnticism for (i) a lack of 

logical connection, (ii) a lack of empincal evidence, (iii) an unnecessarily harsh impact 

on homosexuals, and (iv) a lack of respect for competing morals. 

a) Lack of Logicai Connecrion 

First, Finnis' rejection of any moral worthiness of homosexual and contracepted 

heterosexual sex because they cannot create biological (reproductive) unions is contrary 

to his own logic. According to his theory, mamiage is "a single reality with two blessings 

(children and mutual affection)." For Fimis, "parenthood" and "fiiendship" are the two 

goods of mamiage. He argues that since the "reproductive organs of friends cannot make 

them a biological [...] unit, they therefore cannot make a persona1 one." Finnis thus 

appears to require that there be a way "to differentiate between those kinds of sexual 

relations, which have the possibility of producing a child and those kinds of sexual 

relations which do not have such a possibility."'l' h his mind, a persona1 unit is only 

possible where a biological (reproductive) unit already exists. 

However, the real inconsistency of Finnis' argument begins where he grants an exception 

to this "parenthood and fnendship" criteria to stenle marriages because, he argues, their 

reproductive organs, although incapable of procreation, establish a "natural societas 

110 P.J. Weithman, "A Propos of Professor Peny: A PIea for Philosophy in Sexual Ethics" (1995) 9 Notre 
Dame J. L. E h c s  & Pub. Poi'y 75. 
1 1  1 M. Strasser, "Natural Law and Same-Sex Mamage" (1998) 48 DePaul L. Rev. 5 1, at 65. 



(companionship) of the two  sexe^.""^ It would seem then that he claims a persona1 unit 

is not dependant on the existence of a reproductive unit, but rather on the type of sexual 

organs involved and the use of contraceptives. For him, "societas" between two people is 

only attainable through penile-vaginal, non-contracepted intercourse between husband 

and wife and no other form of sexual intercourse including contracepted marital 

intercourse. 

In earlier times, Hadley Arkes claimed that "natural law theones demand an intrinsic link 

between sexual unity and procreation." As a result, stenle marriages had been viewed as 

irnrnoral.'13 Nevertheless, this perception has since been refùted even by natural lawyers. 

By virtue of reasonableness and empirical evidence, most scholars now believe that the 

inability of sterile marriages to procreate does not preclude a couple fiom establishing a 

unique "communion of  fnendship." 

The probfem with Fuinis' theory is that it "cannot get past the same equation of biology 

3 9 1  14 and morality that doomed Arkes' argument. Finnis' argument is inconsistent when he 

denies homosexual relationships of mutual affection because these relationships are not 

procreative, but at the same time he maintains that the sexual acts of stenle couples are 

morally worthy because they actualize an "intimacy of fiiendship." He does not provide 

any rational expianation of how "a lifelong, monogamous, faithful, and loving 

"'~aw, Morality, and "Sexual Orientation," supra note 42 at 1064. 
113 For more on Arkes, see "Defense of Marriage Act: Hearing on H.R. 3396 (testimony of Hardley Arkes)." 
In House Comm. on the Judiciary, Z 104th Cong., 1996. 
II4 J.G. Culhane, "Uproohng the Arguments Against Same-Sex Mamage" (1999) 20 Cardozo L. Rev. 1 119, 
at 1206-07. 



communion between a man and a man or a woman and a wornan" is different fiom that 

of sterile rnamiages, since procreation is by nature not available to either. ' " 

The distinction behveen sterile marriages and homosexual couples thus appears to have 

been arbitrarily construed. It is contrary to logic and reality. If "fiiendship" has an 

independent value, one or another act, regardless of its sexual context, may enable two 

individuals to actualize and expenence their friendship itself "as a single reality with [its 

7 9 1  16 one or more] blessings, whatever those blessings may be. Once Fimis acknowledges 

'the societas' of the sterile spouses despite their 'biological defection,' the sirnilar 

'biological defection' of homosexual couples should not be the reason to deny 'the 

societas' and, ultirnately, any moral good of such relationships. With the only real 

difference between these huo types of relationships being the sexual organs involved, 

Finnis fails to explain why penile-vaginal non-reproductive intercourse creates a persona1 

union whereas penile-anal or penile-oral intercourse does not. 

The logic of Finnis' argument completely collapses when he draws the distinction 

between sex within sterile marriages and contracepted sex within mamages capable of 

reproduction. It is indeed strange to consider sexual acts within marriage to be morally 

illicit unless they actualize a procreative union (actual or would-be). The experiences of 

so many happily-married couples indicate that "[tlhe hurnan sexual appetite is both 

natural and basic" and that sexual acts between spouses, even if inconsistent with 

I l 5  M.J. Perry, "The Morality of Homosexuai Conduct: A Response to John Finnis" (1995) 9 Notre Dame J. 
L. Ethics tk Pub. Pol'y 4 1, at 50. 



procreative fûnction, allow them to experience "a sexual-spintual union. 9 3 1  17 As Kent 

Greenawalt, professor of law at the Columbia University, points out, "intercourse within 

mamage does have an extra element when one is aware that it may produce a (wanted) 

child, but the lived expenences of intercourse when procreation is precluded by physicd 

impossibility does not Vary (significantly) fiom that when contraceptives are used.""* 

Distinction between stenle and other non-reproductive sexual acts seems absurd given 

that in al1 cases "the individuals involved would intend to have sexual relations 

[nonetheless], knowing that they could not produce a chitd through their l~vernakin~.""~ 

Finnis' claim about the immorality of  contracepted sex is even more ridiculous since the 

use of contraceptives has been long allowed and in many instances encouraged by the 

"standard modem form of regulation of sexual conduct." In fact, contraceptives are 

commonly viewed as serving 'good purposes.' Preventing the transmission of diseases is 

only one of various compeiling reasons why many couples choose to forgo procreation. 

Other exarnples include: dangers to the health of the mother or future c h i ~ d , ' ~ ~  economic, 

social and familial reasons and, in certain countnes, government control of birth rates.''' 

Moreover, Finnis' belief that the reproductive organs of spouses exploited "in a marital 

way" automaticall y create a "communion of Wendship" represents an overly optimistic 

I l 7  Ibid at 52-55 citing G. Grisez, The Way of the LordJesus, Living a Christian Lqe. (Chicago: Franciscan 
Herald Press, 1993), at 636. 

' "~reenawalt, supra note 45 at 1669. 

"9~trasser, supra note 1 1 1 at 65. 

IZ%s argument has been convinehg for the majority of the US Supreme Court to allow abortion even 
during the third trimester. Rue v. Wade, 4 10 U.S. 1 1 3 (1 973) and Planned Parenthood of Southeasteni PA 
v. Casey, 505 U S .  883 (1992). 

"'china provides the best-known example - the "one family - one chi ld  policy, when families are subject 
to sterilization after their fust child is born. 



and idealistic statement. In reality, there are many marriages with one-sided or no 

affection (consider, for example, such extrerne cases as pre-manged marriages in various 

Muslim or Hindu communities, or mariages between royal families). Also, "not every 

,, 122 marriage is one in which the spouses want to have children. It is illogical to assert 

that mutual affection within pre-arranged marriages or stenle mamages whose members 

may be content with their biological condition exists, but that it does not within a lifelong 

monogamous loving relationship between two individuals of the same sex @erhaps even 

willing to use artificial insemination or adopt children) or a married couple (who may 

already have children) who use contraceptives. 

b) Lack of Empirical Support 

Not only does Finnis' denial of "societas" for sarne-sex couples represent an inconsistent 

argument, it is also subject to empirical disproval. His portrayal of relationships between 

homosexuals as "disintegrat[ing] each of them precisely as acting persons" and 

threatening to the rest of society contradicts empincal evidence. His argument about 

disintegration is radically disconnected nom the actual experiences of the 'selves' who 

are allegedly undergoing this disintegration and alienation. Michael Perry, prominent 

legal scholar, States that "the reality apprehended by many homosexual and heterosexual 

couples (either unmarried or practicing contracepted sex) is directly contrary to the 

reality postulated by ~innis."'*~ 

1" "Perry, supra note 1 1 5 at 50. 

"3fbid. at 59. 



Claiming that homosexual love has as little moral value as solitary masturbation or sex 

with a prostinite, as Firmis does, clearly overlooks the moral potential of gay 

relationships, evidence of which has been increasingly seen by the larger society in the 

Iast few decades. During political and judicial debates about homosexuality, reference is 

fiequently made to numerous studies, al1 of which demonstrate that the majonty of 

homosexual relationships are not (significantly) different from heterosexual 0~1es . l~~  It 

has been shown that homosexual relationships, just like heterosexual ones, are essentially 

based on love, respect, cornmitment, affection, and passion between the partners. 

Therefore, it is reasonable to believe that both types of relationships are equaIly capable 

of creating the "societas" of two individuals, which they actualize and experience 

regardless of sexual context of their relationship. 

It is unclear how Finnis, unless a hornosexual himself, could evaluate feelings between 

two same-sex individuals without any objective criteria. Responding to Finis' assertion 

that many people may suffer from delusions about the quality of their sexual expenences, 

Perry suggests that Finnis himself who is delusional. 

Even if Fimis were correct that al1 homosexual and unmarried heterosexual couples are 

under an illusion about the real meaning of their feelings, his claim that such 

relationships are "deeply hostile" and thus threatening to the well being of society and 

"the stability of existing and future maniages" has proven to be false. Although similar 

assumptions have been also made in various political and judicial debates, neither Finnis 

nor other anti-gay activists have been able to provide any empirical proof of a corruption 

%ee e.g. Baehr v. Lewin, 74 Haw. 530,852 P. 2d 44 (Haw. Sup. Ct. 1993). 



of societal values or devaluation of the institution of marriage in countnes where gay 

rights have achieved marked progress (in particular, legal mariage in the Netherlands). 

Finnis and those of his ilk have failed to prove that gay rights are a threat to society at 

large because empincal evidence fiom many countries has clearly shown that progress in 

the status of sexual minorities has not brought anarchy or caused devastating 

consequences to people's morals. In fact, anti-gay arguments are stnkingly anaIogous to 

arguments previously offered against interracial mamiages. There is no evidence that 

making homosexuality rnorally permissible induced people to abandon rnorality or to 

think better of murder, cruelty, or d i s h ~ n e s t ~ . ' ~ ~  As H.L.A. Hart, the father of modem 

legal positivism wrote "people will not abandon morality, will not think better of murder, 

cruelty and dishonesty, merely because some pnvate sexual practice which they 

abominate is not punished by the  la^."'^^ 

On the contrary, it has been established that "the emotional and economic safety nets 

forged by sarne-sex couples and their families were not found to be without value to 

society at large."'27 Upon examining evidence currently available, many scholars believe 

that "the challenge of gay couples to be included in the institution of mariage promises a 

~ 1 2 8  new look at what marriage means. Several studies have indicated that gay marriage 

does not represent any significant threat to "the stability of existing and fùture 

- -- 

" ' ~ ~ ~ e r s  v. Hordwick, 478 U.S. 186, 107 S.Ct. 29 (1986). [hereafler Bowers], Blackmun, J., dissenting. 

' ' 6 ~ a r ~ ,  supra note 46. Cited in Bowers, supra note 125 at 212 Blachun I., dissenting. 
127 Canada (A.G.) v. Mossop, (19931 1 S.C.R. 554, L'Heureux-Dubé, J. 

Iz8~erry, supra note 1 15 at 63. 



marriages."'29 Rather, defenders of "true maniage" have been invited to fight the real 

dangers to marriage, such as domestic violence, alcoholism, drug addiction, poverty, 

various social factors, and even the 'mother-in-law phenornen~n."~~ A relatively hi& 

divorce rate coupled with a lower number of mamages might also uidicate that by 

construing various alternatives to marriage (such as civil unions or common-law 

partnerships), the importance of marriage as the sole institution that gives the 'societas' 

of two individuals its legal meaning is dimini~hed.'~' 

Fimis has not, however, been creative in claiming that the acceptance of homosexuality 

represents 'a threat' to future and existing maniages. In its decision upholding sodomy 

laws, the Irish Supreme Court relied made an originalist reading of their country's 

Constitution (a religiously-inspired document), with an unsupported claim that 

homosexual conduct constituted "a threat to public health" and was "inimical to marriage 

and is per se harmful to it as institution.""* It is no surprise that Finnis arguments are 

similar to those employed in defence of sodomy laws. Virtually, these are the same 

arguments appealing to histoncally strong moral and religious disapproval of 

homosexuality, and the threat it presents to public health, the institiition of marriage and 

youth. Nevertheless, as  s h o w  above, Finnis failed to construct logical argument or 

provide empirical evidence to defend his position. Therefore, the ECHR ovemled this 

decision by the by the Irish Court, with dissenting judges appealing to the fact that Irish 

129 Joan Sexton, for example, gives gay marriage ody twenty-fourth place in "the list of threats to modem 
Christian marriage." J. Sexton, "Learning fiom Gays" (1994) Comrnonweal28. 
130 W.N. Eshidge, The Case for Same-Sex Marriage: From Sexual Liberty to Civilized Commiîment. (New 
York: Free Press, 1996). 
13 1 Ibid. (discussing how the unitive goal o f  marriage should in fact induce natural law theorists to support 
same-sex mamage). 

' 3 ' ~ r r i s  v. A.G., [1984] 1. R. 36. 



society was "religiously-minded" and by enacting the law had only exercised its 

democratic power. ' 33 

C) Undue Impact on Wonrosexuals 

Finnis' position is "harsh, even cruel" towards homosexuals. According to Grisez-Fimis 

theory, homosexuals are immoraI by virtue of the character of their sexual orientation and 

should remain celibate.'" However, a truer note is sounded by American law professor 

Kent Greenawalt: "My experience tells me that to consign to permanent celibacy many 

persons who are not called to such life by devotion or inclination is to insist that they 

should deprive the~selves of one of the richest sources of human affection and 

understanding. ,, 13s 

Finnis-like arguments contribute to hostility, prejudice and discrimination against sexual 

minorities by the majority, which inevitably leads to various personal traumas and the 

alienation of homosexuals fiom the rest of society. This has a similarly detrimental 

effect on reducing a still high suicide rate among gay and lesbian youth. According to a 

Human Rzghts Watch 2001 report, "Lesbian, gay, bisexual, and transgender youth of 

133 ludge Zekia disagreed with the reasoning of the Court in both Dudgeon and Nomis as "licensing 
irnrnorality" of "being fiee to indulge privately in homosexual relations." He referred to the fact that 
Christian and hfoslem religions, which "to a great degree" provide roots for moral concepts, are "al1 united 
in the condemnation of homosexual relations and of sodomy." Cyprus and ireland, he argued, "populated 
by a great majority of people who are completely against unnatural immoral prucfices [were] only 
religiously-rninded" countries that "adhere to moral standards which are centuries old." Since "a 
democratic society is govemed by the rule of the majority," which is entitled to respect for their religious 
and moral beliefs and to bring up their children consistently with their own retigious and phibsophical 
convictions, the change to such law of "hi& esteern," argued Judge Zekia, was "likely to cause many 
disturbances in the country in question." Dudgeon, supra note 5 1. 
134 R.P. George, "Nature, Morality, and Homosexuality," in D. Forte, ed. Natural Law and Contemporary 
Public Policy, (Washington D.C.: Georgetown University Press, 1998), at 29,38. 
135 Greenawalt, supra note 45 at 167 1. 



school age suffer daily harassment, abuse, and violence at the hands of their peers."'36 

Another report fiom Amnesty In ternational detailing cases of physical, psychological, 

and emotional abuse of gay, lesbian and bisexual people around the world, indicates that 

denial of their humanity (i.e. viewing them as immoral) is "the first step toward inhuman, 

3,137 cruel and degrading treatment. Anti-gay arguments or, adopting the language of the 

report, "inflammatory rhetoric [. . .] have also acted as an incitement to state officials to 

torture or iI1-treat members of sexual minonty groups with irnpunity. 9-138 

Also, as noted earlier in reference to the Toonen case, anti-gay arguments are 

counterproductive to the prevention of the spread of HIV/AIDS and other sexually 

transmitted diseases. W M D S  has gathered a significant body of evidence f?om around 

the world indicating that blaming certain groups in society ( h g  users, homosexuals, and 

sex workers) for spreading the disease was not an adequate or efficient policy.13g Rather, 

the UN body recornrnended that govermnents ensure the protection of those infected and, 

more irnportantly, "irnprove social and legal status of populations whose human rights are 

not fully respected," in particular gay men. 14* The Handbook for Legislators on HW/.DS,  

Law and Human Rrghts also states that "laws can be the source of systernatic 

discrimination against women, young people and gay men by not protecting them against 

"%hc report states that many gay teens are bullied to the point that it is a human rights issue. "Hatred in 
the Hallways. Violence and Discrimination Against Lesbian, Gay, Bisexual, and Transgender Students in 
the U.S. Schools," New York: Human Rights Watch. May 31, 2001 
<http:llwww. hrw,org/reports/200 1 /uslgbt/>. 
137 The report outlines abuse, torture and harassment of gays in more than.30 couutries, including the United 
States, the Russian Federation, Argcntina, Jamaica and Uganda. "Crimes of Hate, Conspiracy of Silence," 
New York: Amnesty International. June 22, 2001 <http:/lwww.ai-lgbt.org/ai-report-torture.hW. 

"8fbid. 
139 UNrllDS Guidelines, supra note 87. 

'40ibid. 



violence, unfair property laws, and failing to recognize their domestic relationships (e.g. de 

facto relationships irrespective of se~uali t~)." '~ '  

The spread of H I V / A I D S  can thus be partly blamed on legd and societal attitudes towards 

homosexuality that drive people underground and make them live 'down l ~ w . ' ' ~ *  

According to the latest data, "women now make up more than half of the adults 

worldwide who become infected with HIV daily" and more than four-fi&s of al1 

infected women get the virus from their male parhiers.'" Therefore, UNMDS recognizes 

that stigmatization and discrimination (of homosexuals and women) are among the key 

obstacles to effective prevention of the disease and treatment of people living with 

Legal homophobia also has other adverse consequences. As suggested by Richard 

Posner, one of the leading scholars on law and economics, recognition and protection of 

gay rights has important econornic dimensions.'" Certainly, such events as Love 

Parades, Gay Pride Parades or the Gay Games have proven to be colossal financial 

successes for cities hosting such e ~ e n t s . ' ~ ~  Many countries and cities have developed 

 andboo book for Legisfators on HIVAIDS, Law and Human Rights, 1999, UNAlDS 
http:f/unaids.org/publications/documents/human/law/ipuexsue.html. 
14 ZThe terrn 'down low' refers to a male who does not reveal his bi/homosexual inclinations to his fernale 
fiiend or wife, but continues to have sexual relations with male f5iends. The phenornenon is especially 
strong within the black community as men living "down low" are usually blamed for an increasing number 
of cases of HIV/AIDS among Afican Amencan women. "The Low D o w  on Down Low Culture," odine: 
Afncana.com <Afiicana.com> (date accessed: Aug. 17,2001). 
I431, HIV, A i D S ,  Women and Children," online: AVERT <www.avert.org/womnchil.htm~ (date accessed: 
August 2,200 1). 
144 UNA IDS Guide fines, supra note 87 and UNAILIS Handbook, supra note 14 1. 
145 R. Posner, Sex and Reason. (Cambridge, Mass.: Harvard University Press, 1992). 
'"%e organizers of the 2001 annual Love Parade, that brought more than 1,s million people to Berlin, paid 
the city 1'5 million dollars USA. Toronto's Gay Prïde remains to gather one of the largest audiences in 
Canada with more than 800,000 people in 2001. Atlanta, Chicago, Los Angeles, and Montréal have 



special programmes to encourage gay to~risrn. '~' Hence, q u a 1  treatment of 

homosexuals is profitable to the health, success and development not only of particular 

individuals, but also to society at large. Importantly, moral values in countries, where 

gay rights have progressai, have shown no signs of erosion. These are aIso factors to be 

given thorough consideration when deciding upon advancing the s t a t u  of sexual 

minorities in CEE and other countries. 

d) Lack of Respect for Compefing Morals 

Finally, Finnis' position demonstrates an utter lack of understanding and respect for 

different and competing mords and is therefore unethical. As he fails to provide any 

reference to reliable sources in support of his argument, he also fails to build an effective 

defence against evidence showing that homosexual relationships are more than capable 

- of mutual affection. By denouncing any instance of such mutual affection as false, he 

proclaims that "the attempt to express affection by orgasmic non-marital sex fis] the 

pursuit of an il~usion.""~ His argument is thus essentially "about the inherent quality of 

various acts rather than qualities of lived experience" and is therefore contrary to the 

evidence gleaned fkom that e x p e r i e n ~ e . ' ~ ~  In other words, Finnis, like many natural law 

- - 

selected as the fmalist for hosting Gay Games VI1 in 2006. Gay Games VI will be held in Sydney in 2002. 
For more information, see online: Federation of Gay Games <http://www.goygames.com> (date accesscd: 
July 5,200 1 ). 
147 The Toronto Tourism Board announced that it began a special campaign to rnake the city the 'Canadian 
Mecca for gay tourisrn.' However, Toronto may fmd it a difficult task to compete with its rival-city 
Montréal, which launched a similar programme in 1996. 

""*~aw, Morality, and "Sexual Orientation,"" supra note 42 at 1065. 

'i9~reenawalt, supra note 45 at 1668. 



theorists, gives priotity to theory over reality. In essence, he negates the very human 

nature he purports to represent. 

However, "it is also tme that coherent theones that seerned convincing at one tirne appear 

to be shot with error, even ridiculous, at a later time.'"sO As discussed earlier, naturd law 

theory previously suffered a stunning defeat of its stance on slavery and miscegenation. 

The prospects of each theory have thus proven to be reliant on scientific, sociological, 

psychological, economic and other information. In addition, this idormation, coupled 

with Iived experiences of lawmakers, judges, andor ordinary citizens, may bnng about 

crucial changes. 15' As suggested earlier, the progress and direction of gay rights will 

inevitably cl&& whether it is public opinion, judicial discretion or legislative wisdom 

that plays a crucial role in changing laws and people's attitudes. 

Regardless of the answer, however, Finnis does not appear to fully appreciate the role 

that constitutional adjudication play in protecting the interests and rights of minorities 

fkom the will and biases of majorities. Courts a11 over the world - especially in Gennany, 

Canada, and South Afiica - have espoused the pnnciples of rationality and 

proportionality, upon which judges weigh govemmental interests against those of the 

m i n ~ r i t y . ' ~ ~  These principles are believed to "provide the core of the protection which 

constitutions and human rights treaties guarantee al1 over the world [and] detennine 

I S I As noted earlier, the debate as to whether the judiciary or public in the mid-sixties in the United States 
was the decisive factor in changing segregation and miscegenation policies is, however, outside the scope 
of this research. 
t 52 See supra note 60 and accompanying text. For a general overview of irnplementation of the principles of 
rationality and proportionality in the contexts of separation of powers and protection of constitutional rights 
in a comparative constitutiona1 fiamework, see D. Beatty, Constitutional Law in The07 and Pracrice. 
(Toronto: University of Toronto Press, 1995). 



whether a law is constitutional or not. '"s3 An important part of rationality and 

proportionality tests, however, is the willingness of lawmakers and judges to put 

themselves in the position of a minonty member or, at the very least, to take a neutral 

(i.e. objective, impartial) approach when evaluating something they cannot themselves 

experience. Finnis' argument is thus darnaging to the pnnciples of rationality, 

proportionality, irnpartiality, and objectivity, as, according to his argument, al1 state 

bodies should look at minorities through the pnsm of the majoritarian value-system. 

The gay rights movernent accentuates how diverse the majority-minority paradigm is. 

While a majority of society is not capable of experiencing the emotions of homosexual 

relationships, it does not mean that such relationships should be regarded as 

'unacceptable.' Rather, judgement regarding the moral value of hornosexuality rnust be 

based upon objective criteria compnsing the results of various studies and lived 

experiences of al1 involved, especially of homosexuals. 

On an ernpirical level, the charge is irrefutable. Since the 'modern standard position', 

denouncing the state power to cnminalize homosexual conduct has emerged, many gay 

and lesbian farnilies have proven to be making the lives of many people happy and 

fulfilling. If any darnage has occurred - it is prejudice and intolerance that have suffered 

the most. Against this evidence, Fimis' outnght rejection of the moral worthiness of 

homosexual conduct and his attempt to provide arguments to stop the further 

153 D. Beatty, "Law and Politics" ( 1996) 44 Am, J. of Comp. Law 13 1, at 142. 



advancement of gay rights have thus failed, precisely because his position seems "Little 

more than prejudice rnasquerading as [theory]. 9.154 

Despite his promise to present '"reflective, critical, publicly intelligible and rational 

arguments," Finnis fails to do so. In the absence of any evidence of the darnaging effects 

of homosexual relationships on the rest of society, it is illogical, unpersuasive, crueI, and 

unethical to demand that such relationships have no right to exist and impose an 

obligation on the state to discourage them. The irony of Finnis' position is that he 

believes that homosexual activity is never loving and always immoral (according to the 

natural cause), "but he tragically misses the point that we are - straight, gay, and bisexual 

alike - capable of so much more than roles prescnbed by functions. ,9155 Once the basic 

assumption that only non-contraceptive penile-vaginal intercourse beîween spouses (and 

no other sexual conduct) can actualize mutual affection and, thus, is morally worthy, "is 

shown to be false (as a matter of rationality, logic, expenence, and reflection), the entire 

carapace of Finnis' ethical asexual structure cornes tumbling down. 9,156 

In the final analysis, against al1 evidence of how hilfilling, enduring and loving 

homosexual relationships may be, Finnis' arguments do not pstss the real-world test and 

have thus been gradually and repeatedly refbted. That is why, only seven years after the 

publication of his article, his description of the "modem standard position on the 

' " ~ e m y ,  supra note 1 15. 
155 Culhane, supra note 1 14 at 1207. 

IS6~all, supra note 109 at 19 19. 



regulation of sexual conduct" seems quaintly histonc. An inevitable change toward more 

tolerance and acceptance of homosexuality in societal, religious, and legal attitudes is 

undenvay in many countnes. Revoking criminal statutes punishing persons for engaging 

in homosexual acts was only the first - yet very critical - step toward equal treatment of 

sexud minonties. Those hesitating about adopting positive measures towards sexual 

minorities should look to expenences of countries as diverse as the Netherlands, Canada, 

South Anica, Brazil, Australia, and Denmark for guidance. 

Finnis' argument (based on implausible empincal clairns to justify policies, with no 

apparent rational basis) has proven incapable of stopping the moving train of societal and 

legal developments nom reaching the ncxt stop - whether it be gay marriage in the 

Netherlands, adoption by gay couples in Canada or the constitutional prohibition of any 

discrimination on the basis of sexual orientation in South Africa. Yet, arguments like the 

one espoused by Finnis remain key obstacles in the way of this train and therefore, while 

movement toward a better understanding and acceptance of homosexuality is a 

worldwide trend, real progress on gay nghts is still slow and somewhat elusive. 

Finnis' article does not bolster natural law theory; in fact it shows its glaring inability to 

make a case for rejecting any moral value of homosexuality. However, his attempt to 

infuse the fading theory with more rational sense rather than relying solely on 

considerations of rnajoritarian morality (like Devlin or George) is of import to future 

natural law scholars. Without doubt, there will be a new generation of natural lawyers. as 



the central premise of the nahiral law theory - a necessary comection between morality 

and law - remains a critical theoretical and practical notion. TO borrow fiorn Carlos Ball, 

"As the arguments raised by new natural lawyers demonstrate, the debate over society's 

regulation and acceptance of homosexual conduct is, at its core, a normative one. *,157 

Also, as noted earlier, such international instruments as the Europeun Human Rights 

Convention and ICCPR explicitly recognize the authority of member-states in "the 

protection of public rnora~s."'~~ The 1993 Russian Constitution has a similar passage in 

Article 55.3.'" 

Nevertheless, even though the protection of morality can serve as justification for laws, 

the ECHR and UnCHR pointed out that such justifications are not absolute "as this 

would open the door to withdrawing fkom the Cornmittee's scrutiny a potentially large 

number of statues interfering" with protected rights.16' In restricting the rights of its 

citizens, the state must prove on a proportional basis that its interests are significant 

enough to wmant same and are not outweighed by the detrimental effects on vulnerable 

goups. Application of the proportionality pnnciple should not be a rnatter of choice but 

rather a constitutional obligation on the part of lawmakers and judges. 

It is worth noting that the proportionality requirement is now known to the Russian 

constitutional adjudication due to German inf3~ence.l~~ Judges of the Russian 

I5'/bid. at 19 19. 

'"ECHR, supra note 9, arts 8- 1 1. 
159 A restriction on constitutional rights should be pemiitted "only to thePextent to which it is necessary for 
the purposes of defence o f  the foundations of the constitutional system, morality, health, rights, and legal 
interests of other persons and ensuring the defence and security of the State." RF Const., art. 55.3. 
160 Toonen, supra note 66 para 8.6. 
161 Two reasons might explain the special connection between the Russian and German Constitutional 
Courts - (a) as noted earlier, the Russian Constitutional Court was structured according to the German 



Constitutional Court interpreted the words of Article 55.3 - "only in extent to which it is 

necessary" - as the foundation for proportionality test.I6' 

Attempts, like the one undertaken by Finnis, to offer a theoretical explanation for 

international case law are nonetheless important. Although the judgments of the ECHR 

and W C H R  may only refer to a particular set of circumstances and the rule of precedent 

does not apply, the decisions defrnitely represent a persuasive authority for national 

legislature and courts. It is especially true for Russia, where by virtue of the 

Constitution, "generally recognized principles and noms of international law and 

international treaties of the Russian Federation become an integral part of its legal 

system" and would tmmp national Iegislation if contradiction o c c ~ r s . ' ~ ~  Since Russia is a 

signatory to a great number of international declarations and conventions and is a 

rnember of the Council of Europe, international law represents an important source of 

liberalization and democratization of Russian society. 

New natural lawyers should therefore offer arguments based on logic, lived experience, 

tolerance, and respect for different and competing morals, rather than suggesting 

"policies [that] are a product of prejudicial attitudes. ,9164 Moral conclusions relevant to 

political and legal choices should embrace ideas of hurnan fulfillrnent and comrnon good. 

mode1 and (b) German constitutionalism and the activities of the Gennan Coristitutional Court are often 
regarded as one of the most respected among the countries of the civil law tradition. 

I6'RF Consr., supra note 5, art. 55.3. In its decision in the case determining the constitutionality of Arts. 
6.6 and 7.1.2 of the Law "on the Usage of Cash-Registers in Monetary Transactions with Population" 
[1998], the Court stated that "a sanction that restricts a constitutional right shall correspond to the 
requirernents of justice and must be proportionclte to constitutionally proclairned goals and protected Iawfiil 
interests, as well as the character of the action cornmitted." Also see decision in the case determining the 
constitutionality of Art. 5.2 of the Federal Law "on Prosecutor's OfTice" [2000]. 
163 RF Consr, ibid. art 15.3. 
1 H Strasser, supra note 1 1 1 at 60. 



Implementation of these ideas is an important challenge to new democracies. However, 

the conclusion is that in present fom, natural law theory does not offer a critical 

argument in support of its daim of the immorality of hornosexuality and is therefore 

outdated by the progress of gay rights in many democratic countries. 

The approach of John Finnis and his compatriots from the natural law tradition, an 

approach which 'unabashedly' holds that homosexual conduct is immoral and that public 

policies should be formulated accordingly, has inspired various scholars to advocate for a 

bracketing of moral issues when defining rights and formulatîng policies. One such 

theory, advocated by Ronald Dworkin, represents an interesting mix of liberalisrn and 

'communitarianism' and contributes to the formulation of a theoretical frarnework for the 

morality-law relationship in the context of gay rights. The hope is that Dworkinian 

liberal equality will fil1 a large ideological gap in CEE countrïes following the collapse of 

Marxist-Leninist philosophy of international proletarian equality. 



CHAPTER TWO 

DWORKINIAN LIBERAL EQUALITY AND AMERICAN 

JURISPRUDENCE ON GAY RIGHTS 

Natural law philosophy's gradua1 decline in popularity, combined with the separation of 

church and state left room for new theories on law and morality. Since the nineteenth 

century, liberalism, a philosophy that regards individual liberty as the greatest of political 

and legal goods, has become the predominant theory of (western) political morality. 

Liberalism began in Europe during a period of insidious state interventionkm 

accompanied by feudal and aristocratie inequalities and intolerance toward religious 

minorities. The 'new' idea of giving individual rights a pnority therefore seduced many 

a brilliant mind - John Locke, Thomas Hobbes, and Charles-Louis Montesquieu, to narne 

but a few. Early liberalism refiected a basic denial of any nahiral social hierarchy and 

argued for a strict separation between the individual good (moral, religious and 

philosophical) and the broader political discourse (where rights and public policy are 

de fined). 

A liberal ideal is thus the 'autonomy model' where individual liberty is respected by a 

neutral state. The first component of the autonomy model is a set of basic and abstract 

ideas about individual liberty - freedom of choice, universai rights and liberties that serve 

as the basis for societal structures. The requirement of a minimal role of the state or state- 

neutrality, the other important component of the IiberaI position, is due to liberalists' 



strong dislike of state and legal paternalism, aimed at enhancing an individual's welf- 

being and saving h i d e r  from destruction. 

In the liberalist mind, the state should interfere with individual liberty only on the basis 

of a " h m  principle." This principle, fomulated by John Stuart Mills in his famous 

essay On Liberîy states that "the only purpose for which power can nghthilly be 

exercised over any member of a civilized community, against his will, is to prevent h m  

to   th ers."'^^ "Harm principle" has become a paradigrn of c1assical liberalism. 

Accordhg to this paradigrn, laws should be based on neutral reasoning and serve as a 

tool of democratic self-govemance. This 'classical liberalism,' also known as 'laissez- 

faire' or 'minimalist state' liberalism, was consistent in its demands for individual liberty 

and state neutrality in al1 spheres of life, economic as well as non-economic. 

A different take on liberalism was espoused by its main contemporary nvals, 

'cornmunitarians,' who challenged the autonomy mode1 by praising the importance and 

primacy of the c o r n r n ~ n i t ~ . ' ~ ~  They maintained that "human nature is necessarily social 

and an individual necessarily defines herself in tems her culture makes available. 9,167 

Therefore, an enduring and prosperous community life would inevitably benefit each 

individual citizen. Common values and goals, cornmunitarians insisted, must be taken 

into account, and indeed play a substantial role in political and judicial processes. They 

165 J.S. Mill, On Liberty. (Harmondsworth: Penguin, 1982), at 68. 

'-or more on liberalism-communitarianism debate, see works of the most prominent contemporary 
cornmunitarian scholars - M. J. Sandel, ed. Liberalkm and fis Critics, (New York: New York University 
Press, 1984).; M.J. Sandel, Liberalism and the Limits of Justice. (New York: Cambridge Universtiy Press, 
1998)., CF. Delaney, cd. The Liberalism-CornmunitarianiSm Debate: Liberty and Community Values, 
(Lanham, Md.: Rowman & Littlefield, 1994)., and M. Waltzer, Spheres of Justice: a Defence of PIuralism 
and Equality. (Oxford: Robertson, 1983). 
167 R.J. Lipkin, "Progressivisrn as Cornmunitarian Democracy" (1999) Widener L. Symposium J. 229. at 
240. 



appealed to empirical evidence to show that classical liberalism was fated to fail since by 

underestimating the importance of cornmunitarian life, it fails to propose a robust theory 

of community. 

Cornmunitarians also noted that the second claim of liberalism - state-neutrality, where 

lawmaking and adjudication are based on reasoning that is neutral on certain moral issues 

- was virtuaily   natta in able.'^^ They pointed out that both legislators and judges are 

human beings with their own moral beliefs and ethical convictions about good and evil 

and how it is fair to treat other people. It would be therefore impossible, cornmunitarians 

held, to expect these people to abandon these beliefs and convictions while doing their 

jobs. Instead, political and judicial decisions, cornmunitarians maintained, should be 

based on a consideration of what is best for the health of the ~o rnmun i t~ . "~  

Reacting to these critiques, modern-day liberal theorists have made attempts to enrich 

liberal doctrine. Some have heeded the need for a doctrine that would recognize the 

importance of state action, especially in protecting the rights of marginalized minorities 

and the econornically impoverished. The liberal school of thought thus undenvent a 

transition h m  'laissez-faire' to so-called 'welfare l iberal i~m."~~ Although hailing from 

'state neutrality' roots, 'welfare liberalists' recognize the claims of the broader 

community to fieedom, rationality, and justice. In understanding that the realization of 

these ideals is implausible without a proper moral environment, contemporary liberalists 

L69~irpra note 166. 

"O1bid 
171 For more on 'welfare liberalism' and liberal equality in relation to acceptance of hornosexuality see L.C. 
Backer, "Exposing the Perversions of Toleration: the Discrimination of Private Sexual Conduct, the Moral 
Penal Code, and the Oxyrnoron of Liberal Toleration" (1993) 45 Fla. L. Rev. 755. 



have shiAed their attention from individuals to comrnunities, thus adopting some aspects 

of communi tarianism into their canons. 

Despite the fact that a just society has becorne the principal ambition of contemporary 

liberalists, various authors have developed different approaches as to how best to create 

such a just society. John Rawls, a renowned proponent of political liberalism, believes 

that political consensus among al1 citizens on "at least the constitutional essentials and 

the basic questions of justice" should serve as the ba i s  of legislation in a just ~ 0 c i e t y . l ~ ~  

Ronald Dworkin, an eminent liberalist scholar, rejects the idea of political consensus 

because, in his mind, it predisposes society to a situation where a majontarian morality 

will inevitably prevail at the expense of those who do not hold majontanan ~ i e w s . " ~  He 

argues that the integrution of citizens into the political life of the community should serve 

as the foundation of any just (liberal) society, where equality and justice are essential 

pnnciples of such a society 174 

Although in his earlier writings, Dworkin, like Rawls, demarcated a clear line behveen 

political values and persona1 preference, his more recent works indicate the transition to 

172 J. Rawls, Political Liberalism. (New York: Columbia University Press, 1993), at 156; J. Rawls, The 
Theory of Justice. (Cambridge, Mass.: Belknap Press of Harvard University Press, 1971). 
173 Dworkin, Sovereign Virfue: The Theory and Practice of Equality; Dworkin, Foudations o f  Liberal 
Equality; Dworkin, "Liberal Community"; Dworlun, "Freedom's Law: the Moral Reading o f  the 
Constitution," supra notes 4 1 and 44. 
174 Ibid, especial! y "Liberal Comrnunity ." 



66welfare" liberali~m."~ He advocates for "liberal equality" - a version of liberalism, 

which creates a link between individual ethics and comrnunity policies. According to 

Dworkin, such a link is highly important because legislators and judges cannot make 

decisions without calling upon their own ethicai beliefs. Therefore, he deems a moral 

reading of the (U.S.) Constitution pemissible because, in his view, it allows judges to 

incorporate rights not found in the majority vote process by relying on their " O W ~  

background convictions of political morality. ~ 1 7 6  

Dworkin takes a stand against natural law theonsts in the morality and law debate. He 

utterly rejects Lord Devlin's Darwinesque usage of "moral position" in "the 

anthropological sense," that is, morality is what the majonty believes it i ~ . ' ' ~  Morality, 

Dworkin explains, is not the prerogative of any particular group of society - let alone the 

majonty - but rather a limited nurnber of basic principles shared by all members of the 

community. Initially he suggested that these were Yegal principles," which bind judges 

in deciding "hard cases," but their nature and weight remained un~~ecif ied."~ In his 

more recent works, Dworkin holds that distributive justice and equality form a critical 

h e w o r k  for political r n ~ r a l i t ~ . " ~  

He maintains that these fundamental principles of justice and equality constitute political 

morality because al! members of society embrace them. In bis mind, the enforcement of 

175 Compare Dworkin, Taking Rights Seriousiy; "The Model of  Rules," supra note 43 and Dworkin, 
Sovereign Virtue: The Theory and Praciice of Equaliry; Foundations of Liberal Equality; "Liberal 
Comrnunity; and "Freedom's Law: the Moral Reading of the Constitution," supra notes 4 1 and 44. 
176 Dworkin brings such examples as abortion and racial equality. 

"'D workin, Taking Righu Seriously, supra note 43 at 253. 
178 See Dworkin, "The Model of Rules," supra note 43. 
179 Dworkin, Foundations of  Liberal Equality; "Freedom's Law: the Moral Reading of the Constitution" , 
supra note 44. 



these principles corresponds with the cntical interests of any integrated citizen because, 

Dworkin contends, such citizen "accepts that the value of his own life depends on the 

success of his comrnunity in treating everyone with equal concem. "la' That fusion of 

political morality (equality for all) and critical self-interest (to live in equal society) is for 

him "[. . .] the important way in which individual citizens should merge their interests and 

personality into political c ~ m u n i t ~ . " ' ~ ~  An integrated citizen, according to Dworkin, 

would do everything he or she could to ensure "justice not only for himself but for 

everyone else as well" and wouId think of his/her life as being "diminished" if hisher 

efforts fail.'8z By vimte of this interdependence, Dworkin concludes, "[plolitical 

community has [an] ethical prionty over our individual lives. 9,183 

Although such an acceptance of the community's ethical priority inevitably opens the 

window of liberalism to cornmunitarian ideas, Dworkin, nonetheless, does not think that 

he abandons or compromises liberal tolerance and neutrality. Integration between 

individual and political morality, he asserts, "offers no threat to liberal principles" but 

rather simply repeats "that success [in] political decisions requires tolerance. 9-184 He 

continues, "although liberals have not emphasized the ethical importance of integration, 

recognizing its importance does not threaten, but rather nourishes, liberal principles."'85 

Dworkin contests the cornmunitarian assumption that that the lives of individuals and that 

of their community are two integrated but separate entities. He calls it fallacious to 

1 8 0 ~  Liberal Community," supra note 4 1. 
181 Ibid. at 501-2: describing such a comrnunity, Dworkin introduces a tcm of "civic republicanism." 

I8'lbid. at 502. 

L831bid. at 504. 

Iwlbid. at 500- 1 .  

"'lbid. at 500. 



describe communal life as the life of an outside person of the same shape, the same moral 

watersheds and dilemmas, and the sarne standards of success and failure as the individual 

lives of the citizens who make it up. In drawing an analogy with the communal life of an 

orchestra, Dworkin intends to pmve that the communal iife is limited to "the acts treated 

as collective by the practices and attitudes that create the community as a collective 

agent."'86 In his mind, acts of government accorded in legisLative, executive, and judicial 

decisions identie the political community as a collective agency. 

Dworkinian liberalism is especially important for our purposes, since he specifically 

wrote on a number of occasions about societal regulation of homosexual conduct. Such 

interest in the law and homosexuality debate is not surprking. Iust like Finnis, Dworkin 

offers his vision of the problem in order to prove the viability of his theory. Yet, 

Dworkin, unlike Finnis, does not create an entirely new story about the (im)moraLity of 

homosexuality. Rather, he places the problem in the larger framework of his liberal 

equality. He offers a comparative analysis of the two landmark gay rights cases in 

Arnencan jurisprudence - Bowers v. Hardwick, upholding Georgia's criminalization of 

sodomy, and Romer v. Evans, invalidating the Amendment to the Colorado Constitution 

that expressly prohibited inclusion of sexual orientation arnong discrimination 

grounds.'87 As a result, he condemns the former decision as a failure of inregrution, but 

celebrates the latter as a triurnph of Nitegrarion. Before turning to his theoretical 

evaluation of those cases, a description of the standard modem American position of 

regulation of sexual conduct is necessary. 

'S61bid. at 4%. 
187 Dworkin, Sovereign Virtue: The Theory and Pracrzce of Equality, Chapter 14; Bowers, supra note 125; 
Romer, supra note 93. 



The standard modem Arnerican position of regulation of sexual conduct is notably 

different fiom its European counterpart. As described by Finais, "the modern [European] 

theory and practice draws a distinction not drawn in the former legal arrangements - a 

distinction between (a) supervising the truly private conduct of adults and (b) supervising 

the public realm or environment. . . . [where] the type (a) supervision of truly private 

adult consensual conduct is now considered to be outside the state's norrnally proper 

role," which led to the decrirninalization of sodorny ' 88 The Amencan jurisdiction does 

not make such a distinction, as sodomy statutes are still good law in fifteen s t a t e ~ . ' ~ ~  

The shift in European policy towards homosexuality was supported by the decisions of 

the European Court of Human Rights in Dudgeon, Nurris and Modinos, which found that 

the sodomy statutes of the United Kingdom, Ireland, and Cyprus respectively were in 

violation of privacy rights under the European Human Rights Convention. The Court 

held that the tegitimate interests of states in protecting morality, public health and youth 

were "outweighed by the detrimental effects which the very existence of the legislative 

provisions in question can have on the life of a person of homosexual orientation like the 

,9190 applicant. As a result, sodomy was decrimin+ed in al1 member states of the Council 

of Europe. 

18811 Law, Morality, and "Sexual Orientation,"" supra note 42 at 1053. 

I89There are currently four states (Kansas, Missouri, Oklahoma, and Texas) that have sodomy laws that 
focus only on same-sex activities. See: "Legislating Equality: A Review of Laws Affecting Gay, Lesbian, 
Bisexual, and Transgendered People in the United States," Washington, D.C.: The National Gay and 
Lesbian Task Force. June, 2000 [hereinafter The NGLTF Report]. 

'%udgeon, No-, supra note 5 1. 



On the contrary, in Bowers v. Hardwick (Bowers), the Supreme Court of the United 

States rejected the pnvacy claim and upheld sodomy laws in Georgia, five years afier the 

European breakthrough decision in Dudgeon. The decision was based on the 

presumption that a majonty of the electorate in Georgia has the right to enforce their 

"moral sentiments" in the law.191 Despite the similarity of the arguments put fonvard in 

Dudgeon and Bowers, the courts have obviously reached opposite conclusions. Therefore, 

it is important to bear in mind the evidence revealed in the European and the UNHRC cases 

since some of these facts were not even considered in the majority opinion in Bowers. 

Even though Russia has outstripped the United States as far as the decrirninalization of 

sodomy is concemed, the reasoning of the majority and dissenthg judges in Bowers as well 

as other cases conceming homosexuality will provide critical insight into various 

arguments put forward in favour of or against further advancement of gay nghts. 

a) Bowers v. Hardwick and the Right to Privacy 

Before proceeding with an examination of the reasoning in Bowers, a brief description of 

the methodologies applied in US rights litigation is necessary. As a result of the US 

Supreme Court's -at times, inconsistent- decisions, a 'three-standard' review was 

estabiished. While claims to fundamentaf rights trigger 'strict scrutiny,' claims to other 

rights would require less rigorous, 'intermediate' or 'rational-basis' s c r ~ t i n ~ . ' ~ *  Strict 

scrutiny analysis, that is, an inquiry into govemmental regulation as "necessary to serve a 

compeliïng sfafe interest and . . . narrowly drawn to achieve that end," is therefore regarded 

'9'~owers,  supra note 125. 

'g'~onsti~utional Law of the Unired States. 



as being akin to the proportionality test.19' If a right is not explicitly protected under the 

Constitution, judges may determine whether or not the nght is fundamental and, 

consequently, which test to apply. 

Unlike the European Humon Rights Convention (EHRC) or the International Covenant on 

Civil and PoIitical Rights (ICCPR), the nght to privacy does not enjoy an express 

guarantee in the Amencan Constitution - in fact there is no explicit reference to 

Nonetheless, by vùhie of previous decisions of the U.S. Supreme Court, there are 

reasonabIe grounds to believe that "[iln the United States Constitution the right to privacy 

in one or another form has been founded upon the Fiat Amendment; the Fourth and Fifth 

Amendments; in the "penumbras" of the Bill of  Rights; in the Ninth Amendment; and in 

39195 the concept of liberty guaranteed by the first section of the Fourteenth Amendment. In 

US jurisprudence, the right to privacy has also been referred to as "the right to be left 

a10ne."'~~ It has also been shown that ''the term 'compelling State interest' was used . . . in 

cases depending on the daim to privacy.'g7 This was the position of the U.S. Court of 

Appeals that relied on previous decisions of the Supreme Court to outlaw the Georgia 

'93~rknnrar WnterstProject v. Raghd, 481 U.S. 221 (1987) [emphasis added]. 
t 9-1 ECHR, supra note 9, art. 8; ICCPR, supra note 66, art. 17; US. Const., supra note 6. 
195 Stanley v. Georgia, 394 U.S. 557, 89 S.Ct. 1243 (1969); Terry v. Ohio, 392 U.S. 1 (1968); Griswold v. 
Connecticut, 381 U.S. 479,85 S.Ct. 1678 (1965); Roe v. Wade, 410 U.S. 113 (1973); and Meyer v. Nebruska, 
262 U.S. 390 (1923) respectively. Norris v. AG., supra note 132, McCarthy J. dissenting. 
1% Norris v. A.G., ibid, O'Higgins C.J., quoihg Olmstead v. United States, 277 U.S. 438 (1928), Brandeis J. 
dissenting. 

1g7Afo~is  v. A.G.. ibid. McCarthy J. dissenting. 



sodomy statute since the state failed to show any compelling reason to keep the law.I9' 

However, the Supreme Court reversed the decision. 

In analyzing the decision in Bowers, it is important to note that the majonty adopted an 

exceedingly narrow understanding of both the meaning of the Georgia sodomy law and the 

right at stake.lg9 First, by challenging the legitimacy of the Georgia statute to criminalize 

homosexual sodomy only, the majority ignored the fact that the statute, which originally 

criminalized only male-to-male sodomy, was amended in 1968 to prohibit 'kny sexual act 

involving the sex organs of one person and the mouth or anus of another. They 

relegatetd] the actual statute being challenged to a footnote because technically, the sex or 

status of the persons engaged in sodomy was irrelevant as a matter of law. 

Second, although claim was made to the right of privacy, the majority chose to define the 

question of the constitutional inquiry rnuch more nmwly.  Justice White, delivering the 

opinion of the Supreme Court, stated that the question presented in this case was 'khether 

the Federal Constitution confers a fundamentaï nghr upon homosexuaZs ro engage in 

sodomy and hence invalidates the laws of the many States that still make such conduct 

illegal and have done so for a very long By formulating such a narrow question, 

Justice White insured the outcome in the case as there would be no support for such a nght 

in previous cases involving family relationships, mamiage, and procreation, as "none of the 

198 Hardwick v. Bowers, 760 F.2d 1202, 765 F.2d 1123 (1986). The &jority relied on Roe v. Wade. 410 
U.S. 113 (1973), and Eisenstadt v. Baird, 405 U.S. 438 (1972). 

lgg~owers ,  supra note 125. 
200 Georgia Code Ann., 1984 , ï 16-6-2 (a). 

"'~owers,  supra note 125 at 190 [emphasis added]. 



rights announced in those cases bears any resemblance to the claimed constitutional right 

of homosexuals to engage in acts of sodomy. 99202 

Neither was Justice White willing to 'announce' such a right. He stated: 

"Amouncing rights not readily identifiable in the Constitution's text involves 

more than the imposition of the Justice's own choices of values on the States and 

the Federal Govenunent; the Court has sought to identifi the nature of the rights 

quali-g for heightened judicial protection. It was said that this category 

includes those fundamental liberties that are implicit in 'the concept of ordered 

liberty' [or] 'deeply rooted in this Nation's history and tradition. "'203 

It was 'obvious' to the majonty that "neither of these formulations would extend a 

fundarnental right to homosexuals to engage in acts of consensual sodomy." because 

46proscriptions against that conduct have ancient r o~ t s . " ' ~~  The Court's discretion in 

choosing the level of generaiity that it wished to apply to this case was also apparent in the 

majority's interpretation of the Frarners' intent. For Justice White, the conclusion was easy 

- no fundamental right, no strict scmtiny. 

This position of the Court was extensively criticized for its 'cpreoccupation with 

'homosexua1 sodomy"' and "crarnped reading of the issue before it."20S In analyzing 

previous case-Iaw rejected by the Court as irrelevant to Hardwick's daim, dissenting 

Justice Blackmun pointed out that the Court "closed lits] eyes to the basic reasons why 

- --- 

'021bid. citing such cases as Carey v. Population Senices International, 431 U.S. 678, 97 S.Q. 2010 
(1977), Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817 (1967), as well as those cited by McCarthy J. in 
Norris v. A. G., see supra note 195. 
203 fiid. at 191, quoting Palko v. Connecticut, 302 U.S. 319,58 S.Ct. 149 (1937)' at 325-6 and Moore v. East 
Cleveland, 43 1 U.S. 494 (1 977), 503. 

2m~owers, ibid. 

'"w.N. Eskid~e, "Hardwick and Historiography" (1999) UNv. of Iiiinois L. Rev. 631; Bowers, ibid. 
Blackmun J. dissenhng, at 202. 



certain rights associated with the family have been accorded shelter under the Fourteenth 

Amendment's Due Process Clause matter of state law. '3206 The Court appeared 'quite 

unwilling' to see that "this case [was] about 'the most comprehensive of rights and the 

right most valued by civilized men,' namely, the right to be left a~one. ' '*~~ 

The Court's dealing with the 'spatial right to privacy' is "syrnptomatic of its overall refùsal 

to consider the broad pnnciples that have infomed [the Court's] treatment of privacy in 

9,208 specific cases. Blackmun, in his dissenting opinion, described this right as "perhaps the 

most 'textual' of the various constitutional provisions" because "the right of an individual 

to conduct intimate relationships in the intimacy of his or her own home is at the heart of 

the Constitution's protection of privacy. ,9209 He interpreted the Fourth Amendment as 

attaching "speciaI significance," "expressed guarantee," and "special protection" to "the 

nght of people to be secure in their own [. . .] hou se^."^^^ 

The majority, however, dismissed Hardwick's assertion that "the result should be different 

when homosexual conduct occurs in the privacy of the home." It stated: "othenvise illegal 

conduct is not always immunized whenever it occurs in the home."21' In support of its 

statement, the majonty provided the examples of 'similar Mctimless crimes,' such as the 

possession of i1legal dnigs, f i r ems  or stolen goods that "do not escape the law where they 

206 Bowers, supra note 125 at 199, Blaclcmun J. dissenting, 

'071bid. quoting Ofmtead v. Onited States, 277 U.S. 438 (1928), Brandeis J. dissenting. 

209 Ibid. at 208 (Blachun, J., dissenting) ciiing Stanley v. Georgia, 394 US. 557, 89 S.Ct. 1243 (1969); Park 
Adult Theatre I v. Slaton, 413 U.S. 49, 93 S.Ct. 2628 (1973); Olmtead v. United States, 277 U.S. 438, S.Ct. 
564 (1928). 

''O~owers, ibid. at 206-8. 

" ' lbid. 



'92 1 2 committed at home. However, such an equation between private, consensual sexual 

conduct and activities, which are 'inherently dangerous,' 'stolen,' or 'physically 

dangerous' is questionable.213 A more sound parallel would be between homosexual 

sodomy in pnvate and other acts of sirnilar nature, such as, hetemsexual intercourse (or 

sodomy) between unrnanied individuals, masturbation or watching pomography, which 

would be punished if cornmitted in public but are permitted in the pnvacy of one's own 

home. The majority thus failed to take into proper account the na- of the restriction, that 

is, legislative motives and state interests in proscribing certain activities even if committed 

in pnvate. 

6) Homosexual Sodomy and Other Sexuul Offences 

The Court also announced that it was "unwilling to start down the road" of decnrninalizing 

al1 voluntary sexual conduct behueen consenting adults, such as "adultery, incest, and other 

,9214 sexual crimes even though they are committed in the home. However, once again, the 

Court did not present "simple, analytically sound distinctions between certain private, 

consensual sexual conduct, on the one hand, and adultery and incest (the only two vaguely 

specific 'sexual crimes' to which the majority points), on the ~ther."*'~ Such application of 

the 'slippery slope' argument is wubstantiated because the core reasoning underlying the 

prohibition of adultery and incest is different fiom that submitted in support of sodomy 

statutes. As pointed out by the dissenting judges, "adultery is likely to injure third 



persans," while "the nature of familial relationships renders true consent to incestuous 

activity sufficiently problematic that a blanket prohibition of such activity is ~ a r r a n t e d . " ~ ~ ~  

In fact, such a blanket prohibition is also contestable because clearly not al1 incestuous 

relationships are based on undue dependence and trust of one party, heinously abused by 

another. 

The case of polygamy, another sexual offence, which was raised in Bowers, but was relied 

upon in later decisions against a homosexual, represents a more complex issue.*" The 

heated debate on this issue touches closely upon fieedom of religion as polygamists argue 

that it is the religious duty of every male Mormon to have more than one wife. The key 

objection is the unequal status of women in such relationships, who are inevitably subject 

to mistreatment and subordination. However, the non-recognition on the part of the state of 

such relationships may lead to certain undesirable consequences, as only the first wife is 

entitled to various legal rights.*" Moreover, if the state opposes polygarny because such 

marriages subject women to unequal treatment, why then it would it not correct this 

situation by allowing women to have several husbands? It is an argument without merit. 

For even if polygarny were permitted, the nsk of many more men or women entering such 

relationships is minuscule. 

Most importantly, however, the majority in Bowers did not consider the expenence of 

those twenty-five States, where sodomy laws were successfiilly revoked, and yet, other 

2'6rbld. 

" ' ~ n i t e d  States v. Reynolds, 345 US. 1 (1953). See Romer, supra note 93, Scalia 1. dissenting. 

"'lbid. 



sexual offences such as adultery, incest, or polygamy remained unchallenged. The 

majority's slippery slope arguments are therefore not ultimateIy persuasive. 

C) MoruIity and Law 

The justification for crirninalizing sodomy, as viewed by the majority in Bowers, was "the 

presumed belief of the majority of the electorate in Georgia that homosexual sodomy is 

immoral and unacceptable. 9 9 2  1 9 The U.S. Supreme Court, like other courts in cases that 

were discussed earlier, accepted the authority of morality in law. However, in Bowers, 

uniike Dudgeon or other international cases, the majority of the Court was reluctant to 

consider al1 relevant facts that contributed to the repeal of sodomy laws in Europe and 

Tasmania (non-enforcement of the laws, increased tolerance and understanding of 

homosexuality, decrirninalization of sodomy in other states, counter-productivity in the 

fight against the spread of H I V / A I D S ,  and, most importantly, detrimental effects on 

homosexuals). Rather the American judges, like their Irish counterparts in Noms v. A. G., 

used such interpretive techniques as original intent, slippery slope, historical evidence, and 

moral and religious disapproval of homosexuality to uphold sodomy laws (applying such 

techniques very n a r r o ~ l ~ ) . ~ * ~  

By giving such weight to a majontaian morality, the judges of the U.S. Supreme Court in 

Bowers showed their self-restraint and deference to democratic process. The development 

and progress of the law would therefore be dependant upon the will of the majonty and 

219~o~vers, supra note 125 at 196. 
71  

'-?or instance, in discussing Frarner's intent, the fact that the Constiiution also reveals other interests. such 
as prohibition of  discrimination, was overlooked. 



their representatives in legislatures. However, the more than two hundred year history of 

the US. Supreme Court proves that the Court has not always 'remained in the wings' of 

the political process and the nation's 'history and tradition.' On at least one momentous 

occasion, the Court enforced policies then opposed by religion, history and majorities in 

several States, as the judges unanimously stood up against racial segregation in Brown v. 

Board of Education and later struck down the prohibition of rniscegenation in Loving v. 

~i rg i in ia .~~ '  That is why, in his dissenting opinion in Bowers, Justice Stevens drew a 

parallel between anti-sodorny and racial discrimination cases.222 In his view, because 

"miscegenation was once treated as a crime similar to sodomy [and] neither history nor 

tradition could Save a law prohibiting miscegenation fiom constitutional attack . . . the fact 

that the governing majority in a State has traditionally viewed a particular practice as 

immoral is not a sufficient reason for upholding the practice."223 

Although it is unlikely that "either the length of the t h e  a majority has held its convictions 

or the passions with which it defends them can withdraw legislation fiom this Court's 

scrutiny," such facts wouid be important for a proportionality analysis as they signify the 

importance of particular moral beliefs to a given s ~ c i e t ~ . * ~ ~  Undoubtedly, the morality of 

sexual behaviour lies at the core of most society's mords beliefs. Nevertheless, the Couit's 

failure to challenge sodomy laws on a proportionality basis led to a very disappointing 

outcorne. 

22 1 Brown v. Board of Education 347 U.S. 483,74 S.Ct 686 (1954), supra note 22 and Loving v. Virginia, 388 
U.S. 1,87 S-Ct. 18 17 (1967). 
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-Bowers, supra note 125, Stevens I. dissenting. 
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The Court's argument in Bowers would have been more coherent had the Amencan judges 

followed the path of their lrish counterparts and relied on the "traditional Judeo-Christian 

values" that supposedly inspired the Bill of Rights. In his concurring opinion, Justice 

Burger makes this point by saying that "condernnation of [sodomy] practices is fimly 

rooted in Judaeo-Christian moral and ethical standards.*'225 Yet, in the Amencm context, 

an argument based on religion was indefensible unless the Court was willing to break "the 

wall of separation" between Church and State it so had vigilantly c o n ~ t n i c t e d . ~ ~ ~  The US 

Supreme Court therefore appears to have let moraiity into the law, but disregarded the fact 

that "moral concept[. . .]s to a great degree are rooted in religious belief~."*~' It remains 

unclear why religion is 'out,' but morality is still 'in.' The irony and hypocrisy of this 

situation lies in the fact that it is impracticable to build "a wall of separation" between 

Church and State. To do so is to discomect morality fiom law. 

4 South African Sodomy Case 

In recent years, however, various courts have been reluctant to uphold legislation, which is 

based solely on moral grounds. In a unique judgement of The National Coalition for Gay 

& Lesbzan Equality v. Minister of Justice, the South Afi-ican Constitutional Court declared 

that "the enforcement of pnvate moral views of a section of the comrnunity, which are 

-- 

" ' ~ ~ ~ e r s ,  ibid., Burger J.,  concurring. 

*%or examples on how the U.S. Supreme Court draws a sharp line between chwch and state, see e.g. 
Employment Divirion. Department of Human Resources of Oregon v. .srnith, 484 U.S. 872 (1990); Lee v. 
Weisrnan, 505 U.S. 577; 1 12 S.Ct. 2649 (1992); and City of Boerne v. Flores, 5 12 U.S. 507, 1 17 S.Ct. 2 157 
(1997). In Lee v. Weisrnan, the Court agreed with Deborah Weisman, a student of Jewish faith, who refused 
to participate in the prayer during graduate ceremony, despite the significance o f  the ceremony to a11 the rest 
of students. Lee v. Weisman, ibid. 
227 Dudgeon, supra note 5 1,  Zekia J. dissenting. 



based to a large extent on nothing more than prejudice, cannot qualifi such as a legitimate 

purpose.""8 Unlike any other anti-sodomy case, where the will of the majority and the 

protection of societal morality were held to be legitimate reasons to enact the law, the 

South Afncan Constitutional Court found "no valid purpose" for the maintenance of the 

Another exarnple of  rejecting morality in law cornes fiom Canada, where in Butler, 

the Supreme Court upheld an existing obscenity law, stating that although the law had 

moral purposes in the p s t ,  it was no longer an instrument of the enforcement of private 

morality, but rather served neutral legithate purposes (preventing h m  to ~ornen) .* '~ 

In his dissent in Bowers, Justice Blaclcmun, took a similar position as he argued that "the 

assertion that "traditional Judeo-Christian values proscribe the conduct involved [. . .] 

cannot provide adequate justification for 1 16-6-2.'")' He stated, 

"That certain, but by no means all, religious groups condemn the behaviour at 

issue gives the State no licence to impose their judgments on the entire 

citizemy. The legitimacy of secular legisiation depends on whether the State 

can advance some justification for its law beyond its confonnity to religious 

doctrine [...] Pnvate biases may be outside the reach of the law, but the law 

cannot, directly or indirectly, give them effect.'"' 

He also reminded the majonty that "no matter how uncomfortable a certain group may 

make the majority of this Court, we have held that '[mlere public intolerance or animus 

' " ~ h e  National Coaiition for Gay & Lesbian Equafity v. hfinirter of Justice, [1998] (Const. Ct. o f  South 
Aûica), para. 37 mereinafter South Afiica Sodomy Case]. 

z9/6id. 

"OR v. Buder, (1 9921 (C.S.R.). 

23'~oivers, supra note 125 at 200, Blackrnun J. dissenting. 

13-/6id. quoting Palmore v. Sidoti, 466 U S .  429, 104 S.Ct. 1879 (1984). 



cannot constitutionally justi@ the deprivation of a person's physical liberty. ~ 2 3 3  In 

Blackmun's mind, sodomy laws did not pass the first prong of the proportionality test as 

he argued that to "justi& invading the houses, hearts, and minds of citizens who choose 

to live their lives differently" seemed "no less intrusive, or repugnant [than] permitting 

searches to obtain evidence regarding the use of contraceptives," which was prohibited 

under previous ca~e- law.~ '~  

Still, while the majority did not apply the proportionality test to strike down the Georgia 

statute, dissenters could only express the hope that "the Court will soon reconsider its 

analysis and conclude that depriving individuals of the nght to choose for themselves 

how to conduct their intirnate relationships poses a far greater threat to the values most 

deeply rooted in [the American] Nation's history than tolerance of nonconfodty could 

,7235 ever do. The 1996 Romer v. Evans decision might bolster this hope. 

e) Romer v. Evans and Equd Protection Clause 

In Romer v. Evans, the US Supreme Court struck down the Colorado no-special-rights-to- 

gays constitutional Amendment because it was "inexplicable by anythmg but animosity 

towards" homo~exuals.~'~ Only ten years after ~ o k e r s ,  this was a major switch in the 

legal treatment of homosexuality. Surprisingly, however, the majority judges in Romer did 

not even mention that predecessor case - neither reversing it nor altering its outcome. 

Dissenting Justice Scalia was outrageci: "If it is constitutionally permissible for a State to 

233 ibid. at 2 12, citing City of Cleburne v. Cleburne Living Center 
234 Bo wers, ibid. at 2 1 3, relying on Griswold v. Connecticut, supra note 195. 
'3 '~ower ,  ibid at 2 14. 
236 Ronier, supra note 93, at 633. 



make homosexual conduct criminal, surely it is constitutionally permissible for a State to 

enac t other laws merel y disf~vouring homosexual c~nduct."~~' He accused the majonty of 

following the Zeitgeist rather than the court's precedent, framers' intent, and the nation's 

history. 

Neither did Romer constitute a volte-face in the Court's treatment of majontarian morality. 

The language of the majonty actually hùited that if the legislation had been drawn more 

narrowly, it rnight have been upheld: "its sheers and breadth [were] so discontinuous with 

the reasons offered for it, that the amendment seems inexplicable by anythmg but animus 

towards the class of persons affected; it lacks a rational relationship to legitimate state 

intere~ts . ' '~~~ 

A possible explanation for the Romer majority ignoring the Court's earlier ruling in Bowers 

was the distinctiveness of constitutional grounds of the respective claims. While Bawers 

was argued as a pnvacy case, the challenge to the Colorado constitutional amendment was 

based on the Equal Protection Clause that "must at the very least mean that a bare [. . .] 

desire to h m  a politically unpopular group cannot constitute a legitimate govemmental 

ix~terest."~~' This shifi in attention kom privacy to equality typifies a more general trend 

within the gay rights r n o ~ e m e n t . ~ ~ ~  As descnbed earlier, equality is also the core theme of 

Dworkinian liberalism. 

"'Ibid. at 634 

"81bid. 

'391bid. 
240 See e.g. Eskridge, The Case for Same-Sa Marriage: Frorn Sexual Libers, ru Civilized Cornmirment. , 
supra note 130. 



Yet, this approach of the U.S. Supreme Court clearly distinguishing between equality and 

pnvacy in gay rights cases is somewhat unique. As was noted in relation to the ECHR and 

UNCHR cases, the international tribunals refused to give separate consideration to the 

equality c l a h  as they thought it was virtually the same as a pnvacy claim."' The South 

A£Îican Constitutional Court, although it examined al1 relevant daims individudly, stated 

that there was an overlap between the concepts of privacy, dignity, and equality.242 The 

distinctiveness of the South e c a n  approach, however, is also due to the fact that the 

1996 Constitution, destined to 'seal the coffin' of Apartheid, specifically prohibits 

discrimination on the basis of sexual ~nentation.~" 

In Bowers, the equality argument was raised only by concwhg and dissenthg judges. 

Justice Powell, in his concurring opinion, expressed a concern over the fact that a prison 

sentence of long duration for private consenting homosexual conduct "would create a 

9,244 serious Eighth Amendment issue. Justice Blackmun also suggested that "Georgia's 

exclusive stress before this Court on its prosecution of homosexual activity despite the 

gender-neutral terms of the statute may raise serious questions of discriminatory 

enforcement [because] individuals singled out for prosecution are of the same sex as their 

partners." He concluded that due to such sex-based discrimination, "a claim under the 

Eqztal Protection Clause may well be available." But the equality argument was never 

fuliy developed in this case. 

. 

24 1 See supra note 5 1 .  

' 4Z~outh  Afnro Sodomy Cue, supra note 228. 
'43 S. A. Const., supra note 60, art. 9.3. 
244 Bowers, supra note 125 at 197, Powell, J., concuning. He refened to the Constitution of the United 
States of America, Amendment VI11 [1791]: "... cmel and unusuaf punishmenr [shall not bel inflcted." 
However, with Powell having joined the majority, the scales were tipped in favour of a pro-sodomy law 
PW'. 



_B 1s Bowers StU a Valid Law? 

Despite the fact that neither Romer nor any other case of the U.S. Supreme Court 

ovemled Bowers, its application has been clearly disregarded by many state legislatures 

and courts that invalidated sodomy laws in their jurisdictions. 

At the time when Bowers was decided, twenty-four states and the District of Columbia 

still had sodomy laws. Histoncally, sodomy was forbidden by the laws of the onginal 

thirteen  tat tes.'^' In 1868, when the Fourteenth Amendment was ratified, al1 but five of 

the thirty-seven States in the Union had criminal sodomy l a w ~ . ~ ~ ~  ln fact, until 1961, al1 

fifty States outlawed ~ o d o r n ~ . ~ ~ ~  The revocation of sodomy laws started in the northern 

states (in 1961, Illinois became the first state to repeal its sodomy laws) and was 

gradually moving south (with Georgia being a roadb~ock). '~~ Although that battle in the 

Supreme Court was aftei. a pro-sodomy party, the trend nonetheless continued. 

Today, only fifteen states maintain their sodomy laws. In 2001, three states have thus far 

repealed their sodomy statutes. Minnesota is the latest jurisdiction to do so as the state 

Attorney General's office let a deadline for appealing a district court judge's ruling 

holding the state's sodomy law unconstitutional pass on September 7, 2001."~ Earlier, 

24511 Survey on Constitutional Right to Privacy in the Context of Homosexual Activity" (1986) 40 U. Miami 
L.R. 52 1, at 525 (cited in the majority opinion in Bowers, supra note 125). See also Eskridge, "Hardwick 
and Historiography," supra note 205. 
24611 Survey on Constitutional Right to Privacy in the Cantext of Homosexual Activity," ibid. 

'"lbid. 
248 In 1961, Illinois adoptcd the American Law institute's Model Penal Code, which decriminalized adult, 
consensual, private, sexual conduct. Illinois Criminal Code, Ti1 1-2, 1 1-3, 196 1, 

Arnerican Law Insfitute. Model Pend Code, ï 2 13.2, 1962, 
?-1911 Minnesota Sodomy Law Goes Down by Default," online: Ciay.com / PIanetOut.com Network 
~http://gay.com/news/article.htmi?2001/09/04/1~ (date accessed: Sept. 10,200 1 ). 



Arkansas judges ruled that the state's ban on consensual sex between adult, sarne-sex 

partnen was unc~nsti tut ional .~~~ In May, Arizona Gov. Jane Hull "signed into law a bill 

that repeals the state's ban on cohabitation, oral sex and s o d ~ r n ~ . " ~ ~ '  The Govemor 

wrote: "the laws that are repealed .. . are unenforced and ~nenforceable."~" "Keeping 

archaic laws on the books does not promote high moral standards; instead, it teaches the 

lesson that laws are made to be broken," the Govemor added.253 Thus, Bowers may be 

overcome once and if sodomy is decriminalized in the remaining fifteen states. 

There is indeed a clear indication of a thawing of public opinion and increased 

understanding and tolerance arnong American legislative and judiciaI bodies towards 

homosexuality. Besides revoking sodomy laws, a growing number of Amencan states, 

counties, cities, towns, and private companies gan t  legal recognition to same-sex 

partnerships including domestic partnership laws and registries, employrnent benefits, 

anti-hate crime Iaws, inhentance, and laws that prohibit discrimination on the basis of 

sexual orientation, gender identity and HlV/AIDS status. According to the National Gay 

a n d  Lesbian Task Force, by January 2000, eleven states and the District of Columbia 

adopted legislation prohibiting sexual orientation discrimination in pnvate employment, 

eighteen states and the District of Columbia prohibited sexual orientation discrimination 

in public employment, and an additional thirty-seven million Arnericans (14% of the total 

"Olbid. This decision was announced in April, 2001. 

2 " " ~ ~ n a  Govemor Signs Sodomy Law Repeal," online: Gay.com 1 P1anetOut.com Neouork 
~hrtp:l/content.gay.com~channels/news/heads/0 10509~arizo~~sodomy.html?fiom=~ont~O 105 13-5/14/0 1 
> (date accessed: June 19,200 1 ). 
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population of the US.) were protected fiom such discrimination by local l a ~ s . ~ ~ ~  

Through a review of legislation 'on the books' in 2000, the recognition of non- 

traditionally defined families grew "by leaps and bounds" at the local level as many 

municipal governrnents set up some form of domestic registry (41) and offered some 

employment benefits to domestic partners of their emplo yees (83).255 Since the 

publication of the National Gay and Lesbian Task Force S report, the state of Vermont 

adopted groundbreaking legislation giving certain legal recognition to domestic 

partnerships.256 Also, the nurnber of states, counties and d i e s  that passed pro-gay 

legislation has dramatically increased.''' 

Nevertheless, despite al1 these positive developments at the state and local levels in the 

United States, at the federal level, progress was more 'like one step forward two steps 

back.' Controversies surround federal govermnent policies in the military (e.g. the 

"don't ask, don't tell" policy), immigration (same-sex partnerships are not covered under 

immigration law) or family relationships (the Defence of Marnage Act imposing a ban on 

recognition of foreign same-sex marriages). in its recent ruling in Boy Scours of Arnerica 

v. Dale, the US Supreme Court once again confmed that its multifaceted interpretive 

techniques and puzzling doctrines are always ready to support the Court's negative stance 

on h o m o s e ~ u a l i t ~ . ~ ~ ~  As a result, Boy Scouts' nght to freedom of association was given 

a pnonty over non-discrimination and equality considerations as this publicly funded 

"%e NGLTF Report, supra note 189 at 4-5. 

ZSslbid. at 5-7. 
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 or more recent information gathered by the NGLTF, sec htW/www.ni$f.org. 
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organization could suspend the membership of those who are found to be h o r n o ~ e x u a l . ~ ~ ~  

Interestingly, Boy Scouts in neighbouring Canada as well as in European countries have 

al1 rejected such policies as contrary to the ideals and principles the organization stands 

for.260 

Unlike the European Court of Human Rzghts or South African Constitutional Court, 

which in their decisions referred to practices in other jurisdictions, the US. Supreme 

 COU^ has been reluctant to consider foreign experience (this is somewhat similar to the 

Russian position). Rather, as the deconstruction of the majonty reasoning in Bowers 

demonstrated, Arnencan judges c m  reach any conclusion they wish by choosing among 

sources of constitutional interpretation (that are not hierarchical), adopting a 'passive' or 

'active' position in the democratic political process, and adjusting the level of generality 

in defining the constitutional issue at stake, fiamers' intent, precedent, etc. 

Following such a cornpanson between the US and other jurisdictions, the argument in 

favour of the proportionality test is unequivocal. It is important to emphasize, however, 

that this test requires consideration of ail relevant facts and a degree of empathy for those 

who claim the violation of their rights. The outcome in Bowers should have been the same 

as in Dudgeon, Norris, Toonen, and South Afiican Sodorny Case as the American judges 

did not propose any substantially new or valid argument in favour of upholding the statute. 

The fact that the Georgia sodomy laws had moral grounds, as laws usually do, was only 

one of many factors in the case - most of which the majonty of the U.S. Supreme Court 

260 Canada is among counties leading the way in the cause of gay rights both on federal and even more so on 
provinciaI levels (especially Nova Scotia, Québec, Ontario, and British Columbia). See e.g. "GLBT 
Celebrates Canada Day," odine: (date accessed: 



ignored. In conclusion, although Bowers has never been overruled, its fùture is clear. 

However, it will be interesting to see which side will win this Kulturkampf; and whether 

it will be the Legislature or the Judiciary, which will M e r  the advancement of gay 

rights on American soil. 

4. Dworkin 's Response to the Atfack on Liberal Tulerance 

In his essay on "Liberal Community," Dworkin criticizes the decision of the US. 

Supreme Court in Bowers v. Hardwick as a failure of the Court to understand the true 

meaning of liberal community of integrated citi~ens.'~' He uses this decision to 

demonstrate that cornmunitarian arguments agauist liberal tolerance (and thus in support 

of Bowers) are profoundly enoneous. Step-by-step, he analyzes four such arguments - 

arguments, which also speak to natural law theory and the reasvning of the majority in 

Bowers. 

First, Dworkin rejects the cl2i.m that democratic theory assigns the majority complete 

control of an ethical environment. He maintains that, a majoritarian argument, which is 

'politically the most powerfûl argument against liberal tolerance' and the one, which 

prevailed in Bowers, has its limits. Dworkin argues that everyone should have the right 

to have a fair impact ("the same impact as any other single individual") - on an ethical 

environment because, according to Dworkin, this environment, just like an economic 

one, cannot be fixed in a 'wimer-take-al1 fashion.' Integrity of the community, he 

concludes, will not suffer if the government allows citizens to make individual decisions 

261" Liberal Community," supra note 4 1. 



that contribute to forming an overall ethical e n ~ i r o n m e n t . ~ ~ ~  In Dworkin'd view, 

collective decisions, should incorporate the views and concerns of al1 members of the 

comrnunity with equal consideration and respect. 

Second, Dworkin dismisses the argument of 'legal patemalism,' which dictates that in "a 

genuine comrnunity, each citizen has a responsibility for the well-being of other members 

and should therefore use his political power to reform those whose defective practices 

will min their lives. ,7263 In r e a f h i n g  his liberalist roots, Dworkin takes a leaf fiom 

Mill's ' h m  principle,' condernning the use of state power to compel an individual to do 

or forbear certain lifestyles, which it is thought, would make hisher life happier. He 

argues that "political decisions about what citizens should be forced to do or prevented 

fkom doing must be made on grounds that are neutral among competing convictions 

about good and bad lives that different members of the community might h o ~ d . " * ~ ~  

Dworkin m e r  finds that the application of the argument of legal patemalism in Bowers 

was self-defeating. He enurnerates two forms of patemalism: critical patemalism and 

volifional patemalism. Each is predisposed by of two types of interests that are being 

coerced upon an individual to improve hisher own life. According to critical 

patemalism, to which cornmunitarians usually appeal, the community is pnmanly 

concemed with how an individual ''endorses [various components of his life] as serving 

his critical interests. ~ 2 6 5  By distinguishing between the acceptable and unacceptable 

circumstances of such endorsement, Dworkin shows that in the case of a homosexual, 

'621bid. at 48 1-5. 

'63~bid, at 479. 

*"~workin. Foundations of Liberal Equality, at 225. 

165"~iberal Community," supra note 4 1. 



even if an individual endorses the attempt of the state to change his or her sexuality, his 

or her choice would not be the result of a critical judgement, since homosexuality is 

prohibited and discouraged. He concludes: "Threats of cnrninal punishment compt  

rather than enhance cntical judgment, and even if the conversions they induce are 

sincere, these conversions cannot be counted on as genuine in deciding whether [or net] 

9,266 the threats have improved someone's life. Such legal paternalism has been patently 

unsuccessful in its application. 

Third, Dworkin rejects the claim that the stability and survival of the community are 

greatly dependant upon whether a given community achieves moral h ~ r n o ~ e n e i t ~ . ' ~ ~  He 

shows that such a claim is contradicted by "the stubborn survival of famously tolerant 

political communities, such as s candi na via."^^^ He M e r  argues that by virtue of the 

fact that a community itself is comprised of people of different races, faiths, ethnicities, 

and sexual orientations, it is deeply implausible that any given community will "choose 

one faith or set of persona1 ambitions or ethnic allegiance, or one set of standards of 

sexual responsibility. ,7269 In Dworkin's mind, therefore, even if one fundamental 

(intellectual) connection between everyone were to exist, it should have been based on a 

more tolerant and reasonable set of principles. He agrees that ethics must be objective, 

but concurs that "a morally homogenous community is the only possible anchor. ''270 F~~ 

26'lbid. at 487 referring to Devlin's criticisrn of the Wolfenden ~e~0x- t .  Devlin, The Enfircement of 
Morals, supra note 90. Wolfenden Report, supra note 57. 

'68"~iberal Cornmunity," supra note 4 1, at 487. 

'691bid, at 497. 

"Olbid, at 490. 



Dworkin, moral judgements are objective because they are reasonable and not because 

they are conventional. 

Discussing arguments of the immorality of homosexuality, Dworkin asserts that the 

democratic political process should "sifi through these arguments" to find reasonable 

ones and disregard those based on arbitrariness, prejudice, persona1 aversions, and 

rationalization."' This appeal to equal treatrnent of competing morals and exclusion of 

unreasonable prejudices from the democratic process is a critical difference, which would 

recommend Dworkinian liberalism as opposed to Finnis' natural law for m e r  

application in Central and Eastern Europe. However, his liberalism is also not without 

fau1 t . 

5. A Crifical Look at Dworkinian Liberal Equaiiw 

Cntics of Dworkinian philosophy point out that his argument arises out of the fact that he 

narrows his definition of community to political c o m m ~ n i t ~ . ~ ~ ~  He does not offer a 

concrete answer to another important question, narnely ''what should be the reach of 

legislation, or of executive or judicial a ~ t h o n t ~ ? " ~ ' ~  Moreover, his formula gives 

democratic assemblies too much power in "enforc[ing] a distinct, and fundarnentally 

99274 important, part of his comrnunity's morality. Whether justice will be achieved will 

solely depend on legislators' wisdom and their ability and willingness to "sifi through" 

"'~workin, Taking Righu Serious&, supra note 43. 

" ' ~ e  beclieves "that communal life is limited to political activitics." "Liberal Community," supra note 4 1, 
at 487. 

*')P. Selznick, "Dworkin's Unfinished Taskl' (1989) 77 Calif. L. Rev. 505, at 506. 



arguments against moral convictions and demands of the electorate-at-large in cases such 

as homosexuality. 

Nevertheless, ernpincal evidence warrants a thorough consideration of Dworkin's 

deference to legislative bodies to enforce communal political morality (based solely on 

reasonable judgement and equal treatment of  al1 competing morals). Legislatures in al1 

democratic states are elected either upon a majoritarian ('first-past-the-post') or  

proportional representative formula, both of which mean that the majority of voters will 

detemine the outcome of the e l e c t i ~ n . ~ ' ~  The 'moral' composition of the legislature 

should logically therefore at least generally reflect the 'moral' composition of society. In 

such circurnstances, irnposing on the legislator the responsibility to act beyond or against 

the will of people seems undemocratic and unlikely to happen. 

As Dworkin himself noted, legislators tend to rely on their own moral or religious beliefs 

when making laws. It is therefore doubtful that they will remain impartial in deciding 

upon issues that they themselves as well as the rnajority of people they represent firmly 

oppose. In Russia, where prejudice and discrimination against gays and lesbians 

continues to be the n o m ,  such a resort to individual choice in legislative or judicial 

process might not be of much help to the position of sexual minonties. Dworkin's liberal 

community compnsed o f  integrated individuals is therefore no more than a utopia. He 

himself does not deny the utopian character o f  his theory, but suggests that an integrated 

liberal community is an ideal he is trying to defend.276 

275 This is a general staternent that excludes such practices as genymandering (i.e. drawing the lines of 
electoral districts in a certain way). 
2766. Liberal Comrnunity," supra note 4 1. 



Indeed, despite its utopian nature, Dworkin's argument provides a crucial theoretical 

background for the gay rights cause in CEE countries as such a liberal cornmunity in 

general is also an ideal to strive for. Taking a neutrai position, this would welcome any 

argument pro and con the m e r  advancement of gay rights. In such a situation, the 

morality of the majority is the highest hurdle on the way to greater equality and 

understanding for gays and lesbians. In some cases it would appear to be an 

insurmountable challenge, the evidence of which becomes more and more apparent as 

gay rights around the world progress. The second approach, that is the advancement of 

oay rights beyond the decriminalization of sodomy (regardless of the morality of the 
Y 

majonty), supported by such a powerful theory as Dworkinian liberal equality, mut 

eventually be adopted by CEE countries not only because this is the cost of membership 

in a democratic world, but because it is the right thing to do. 



CONCLUSION 

During the transition firom a Communist one-party state to a democratic rule-of-law state, 

Russia as well as other countnes in Central and Eastern Europe borrowed heavily from 

the experience of Western democracies. They transplanted many centuries-old foreign 

ideas and doctrines into their soil. However, problems arise where the West does not 

have share an identical vision of certain contemporary problems. The case of 

homosexuality is one such example. 

Hornosexuality has long been viewed as wrong by morality, religion and the state. 

However, as society's attitudes toward homosexuality began to sofien, leading to the 

decriminalization of sodomy in most European and other countries in the second half of 

the twentieth century, the issue of whether M e r  progress is necessary arose. Western 

countries are themselves divided on this issue. In some jurisdictions, gay rights did not 

progress any further than the repeal of sodomy Iaws (the aforementioned mentioned 'first 

approach'). Other counh-ies went a step fbrther by giving homosexuals more tights, 

including the right to m m ,  adopt, and serve in army (the second approach). 

These two approaches also had a theoretical dimension, as the fûrther advancement of 

gay rights unleashed a heated debate among various scholars. Natural lawyers, 

previously struggling against the decriminalization of sodomy, have now united to stop 

any fbrther progression of gay rights. Liberals, on the other hand, argued in favour of a 

more equal status for gays and lesbians thus celebrating the achievernents of the gay 

rights movement in countries, which adopted the second approach. The underlying issue 



separating these two viewpoints is whether the majonty has the nght to enforce its 

rnorality to the detriment of the minority. Natural Law theorists would argue that the 

majority does indeed have this right, whereas Liberats would argue not. 

The CEE countries thus faced a dilemma as to which approach they should adopt. While 

historic, religious and moral attitudes towards homosexuality clearly speak in favour of 

the first approach, it is evident that the second approach represents the right choice for 

the newly minted democracies of the East. 

Part 1 of this paper focused on the natural law position that homosexuality is inherently 

immoral. In his works, John Fimis, the leading contemporary natural lawyer, states that 

homosexuality is immoral based on, what he calls, "reflective, critical, publicly 

intelligible and rational arguments. 99277 Among such arguments are the non-procreative 

nature of homosexual relationships and their perceived threat to the rest of society. 

However, both claims are without ment - the former due to logicd incoherence and the 

latter, empincal disproval. 

Moreover, Finnis' description of the standard modem European position was found not 

only to be outdated (as is seen in continuing progress on gay rights), but also a 

misstatement of reality. Although the judges of the European Court of Human Rights 

agreed that morality was an important consideration in lawmaking, they stated that it 

would not Save a law if outweighed by "[. . .] its detrimental effects [. . .] on the life of a 

peeon."278 Morality was thus treated as one of many possible facts used by Courts in 

applying the proportionality test when examining claims of violations of rights. More 
-- 

277,. Law, Morality, and Sexual Orientation,"" supra note 42. 
"'lbid. See also Norris, and Modinas supra note 5 1. 



irnportantly, seeing that in recent years the status of gays and lesbians in Europe has greatly 

irnproved, Finnis' theory (aimed at preventing precisely ihis fiom happening), has been a 

spectacular failure. The theory was also doomed to be inapplicable in CEE countries 

because it not only denied the existence of competing and confiicting morals, but 

legitimized institutional mistreatment of a significant portion of the population. 

In Part II, the discussion concentrated on the works of the prominent liberal schoIar, 

Ronald Dworkin, who argues in favour of liberal tolerance and presupposes M e r  

advancement of gay nghts. in his mind, 'liberal cornmunity' is an ideal society in which 

al1 citizens do their utmost to reduce inequalities among their fellow members. 

According to Dworkin, however, this integration of individual and communal interests is 

limited to the political life of such cornrnunity. He considers the U.S. Supreme Court 

decision in Bowers v. Hardwick to show how attempts at M e r  integration failed. 

In above-mentioned case, the sharply divided Court presumed that the majority of the 

Georgia electorate disfavoured homosexuality and therefore had a constitutional right to 

outlaw homosexual sodomy, which was not a fundamental right "irnplicit in 'the concept 

of ordered liberty' or 'deeply rooted in this Nation's history and tradition. ,,r279 The 

majority's narrow interpretation of this concept, history and the question of the 

constitutional inquiry enabled them to reach and justiQ their desired decision. 

The Court's fear that the repeal of sodomy laws would lead to the decriminalkation of 

other sexual offences was due to their failure to normatively evaluate such offences as 

well as give due consideration to the expenences of states and other countries where 

279 Bo wers, supra no te 1 2 5.  



sodomy laws had already been repealed. Therefore, when contemplating gay nghts, CEE 

countries should pay special attention to the expenences of those Western democracies 

where gay rights found most support. 

Moral disapproval of homosexuality by the majority remains the only true argument 

against the homosexual 'cause.' Therefore, despite its shortcomings, Dworkinian 

philosophy, which claims that equality is the most fundamental of all the principles of 

democracy should therefore be a great help when making decisions on hirthering gay 

nghts 

In conclusion, al1 laws, whether based on 'moralityY or not, must pass the proportionality 

requirement in order to satis& democratic principles and values, which are universal, 

objective, and reasonable. Legislatures and courts would be well advised to follow the 

proportionality principle and attempt to place themselves in the position of the minonty 

in question when deliberating such points. There is every reason to believe that 

responsible legislatures and courts, duly elected and appointed and governed by the 

pnnciples of equality and proportionality will give a fair and proper hearing to the 'gay 

and Iesbian cause' and that in less than the 500 years, which Ukrainian President Kuchma 

quoted, gay marriages will become a n o m  in al1 countries of the former Soviet Union as 

well as elsewhere. 



APPENDIX I 

Countries in Europe with a discriminatory age of consent for same-sex 
sexual a~ t iv i ty~ '~  

Age of Consent 

Albania 

Austria 

Custodial 

Bulgaria 

I I 1 I 

~ y p r u s ~ ~ ~  1 None 1 18 1 13or 16 1 Upto7years 1 Art. 171 

Section number of 

Croatia 

Fernale- 

female 

18 

14 

18 

I I 1 I I 

Ire Iand 1 15 1 17 1 1 5/ 1 728' 1 Up to 2 years 1 ss. 3 , 4  C.L Act 1993 

Penalties 

Up to 5 years 

6 months to 5 

18 

Hungary 

I 1 I I I 

Liechtenstein 1 14 1 18 1 14 1 6 months to 5 year( Art. 208 I 

criminal code or  

applicable statute 

Art. 116 

Art. 209 

Male- 

male 

18 

18 

18 

I I I I I 
Moldova 1 16 1 16/18'" 1 16 1 2 to 5 years 1 Art. 106 i 

Opposite 

sex 

14 

14 

18 

18 

Portugal 16 16 14 Up to 2 years Art. 175 

14 

14 

18 

ZSO Age of consent laws Vary considerably between countries, and are often complex in their details. This 
table shows only those aspects in which there is discrimination against same-sex acts. Situation of lesbians 
and gays in Council of Europe member States Doc. 8755 6 June 2000 Report Cornmittee on Legai Affairs 
and Hurnan Rights Rapporteur: Mr Csaba Tabajdi, Hungary, Socialist Group Source: Graupner, H. (1997). 
"Sexualitat. Jugendschutz & Menschernechte", Viema: Peter Lang, 
The changes have been introduced by the author following the harmonization of age of  consent requirements 
in Estonia and UK. See supra notes 108 and 79 and accornpanying text. 
28 1 Minimum ages are for vaginal intercourse (1 6) and anal intercourse (heterosexual: 13, homosexual: 18). 
23' -The age limit for heterosexual anal intercourse is 17; for vaginal intercourse, 17, except for women with 
boys, where it is 15; for al1 other heterosexual acts, 15; for all male homosexual acts, 17. 
193 Belanis, whose membership in the Council of Europe is suspended, has identical legislation. 
2 3 4  18 is ody for rnale-male anal intercourse. 
285 The minimum age limit of 14 applies to the female partner in vaginal intercourse only. 

years 

1 to 5 years 

Romania 

Art. 1 5 7 par. 3 

? 

14 

? 

I 

Up to 3 years 1 Art. 199 

18 18 1 4 % ~  2 to 7 years Art. 200, par. 2 
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