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ABSTRACT 

As its titie implies, the subject of this thesis is extremeiy broad. In order to address 

the criticisrns that have been levelied against the Canadian criminal justice system in recent 

years, much of its focus is on the sentencing process. However, its main theme is the need 

for a holistic approach to justice reform, as opposed to the reactionary, piecemeal approach 

of the past. This approach, combined with the vast area covered, has resulted in the author 

relying extensively on the fïndings of other studies and reports, particularly in relation to the 

constitutional issues arising from some of the recommendations contained in Part V. 

Since the enactment of the Criminai Code, approximately one hundred years ago, 

Canadian criminal law has become a maze of definitions of crimes, punishments for those 

crimes and procedures for adjudicating them, which is only clearly understood by a relative 

handful of practitioners and legal scholars. Since this complexity has engulfed the whole 

process, reform efforts should encompass a comprehensive, objective examination of the 

whole structure of the criminal justice systern, including: the courts that adjudicate criminal 

justice issues, the process of appointing judges to those courts, and the structure and 

Iegislative fkamework within which they operate. 

In order to get an insight into crime prevention, a study in crime causation is 

included, with cornparisons to national statistics. The &ecs the curent system has on 

victims and the affect of the media on the system are also examined, and classes of offenders 

are identified for the purpose of developing appropriate sanctions. 

A twofold approach to dealing with offenders is proposed - one short-term, and the 

vii 



other long-tem. Offenders who are a risk to public safety shouid be subject to a just deserts, 

limited retributivism regime of sanctions, while restorative justice principles and practices 

should be applied to those who are non-violent, and those korn different cultural 

backgrounds. In the long-term, however, the emphasis should be on crime prevention by 

attacking its root causes. This approach will require the application of the principles of social 

responsibility and the involvement of dl segments of society working in partnership. 

The thesis concludes with recof~lfnendations for a new court structure and operational 

fiamework, alternative sanctions, and suggestions for ways in which dif3erent public and 

private agencies may approach the very difficult problem of crime causation. 
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PART 1 - INTRODUCTION 



INTRODUCTION 

In recent years the Canadian Criminal Justice System has been under attack fkom 

many sources, includhg: specid interest groups, the media, and members of the general 

public. While the attacks have been largely directed at the system itself (and, therefore, the 

legislative branch of govemment), they have often been re-directed, for purely political 

reasons, to the judiciary. They have ranged fiom criticizing the harsh punishment of the 

indigent to the perceived Ienient treatment of perpetrators of violent crimes (both adult and 

young offenders). This has often resulted in amenciments to the Criminai Code1 which were 

largely political reactions to perceived problems generated by this adverse public attention. 

In the meantirne, recommendations made by the Canadian Sentencing Commission2 and 

other eminent studies that preceded i f  were delayed time and tirne again by the political 

pro ces^.^ 

While these attacks on the justice system have concentrated mainly on the sentencing 

I R.S.C. 1985, Chap. C-46, as amended, (hereinafter sometimes referred to as the 
"Criminal Codett or "Code"). 

2 See Report of the Canadian Sentencing Commission, Sentencing Reform: A 
Canadian Approach, Minister of Supply and Services, Ottawa, 1986, hereinafter 
called the QArchambault Report". 

3 Report of the Canadian Committee on Corrections (the Ouimet Report) 
Govemment of Canada, Ottawa, 1969; the Report On Criminal Law, Law Reform 
Commission of Canada, Ottawa: Wonnation Canada, 1976; and The Criminal Law 
in Canadian Society, Ottawa: Government of Canada, 1982. 

4 This wili be discussed later in this chapter. 
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provisions of the Criminal Code and the Young Offenders A&, as well as individual 

decisions of sentencing judges, they have brought the integrity of the entire criminal justice 

system into question. 

In 1992 the Criminal Code celebrated its one hundredth birthday. If it was enacted 

to eliminate crime, it has obviously been a dismal failm. Of course, it is unlikely that anyone 

would seriously claim that to be its purpose. Perhaps, it would be more accurate to Say that 

it was intended to define criminal behaviour and impose sanctions on members of sociev 

who choose to engage in such activity. Those sanctions and the process giving rise to their 

imposition will be examined during the course of this paper. 

Until the nineteenth century punishment was brutally meted out for two rasons. First, 

it was believed that it shodd be &cient to make offenders suffer for their crimes and pay 

their debt to Society. Secondly, it was thought that it should be severe enough to deter others 

from comitting similar crimes. The former, which became known as the theory of 

retribution, is the oldest theory of sentencing and c m  be seen as early as the law of Moses 

when punishment was administered as a form of purification to appease the Divinity who 

was offended by the violation of the ritual Iaws. It was a form of vengeance expressed by 

what some consider to be the harsh principle of: "an eye for an eye and a tooth for a tooW.6 

Onginally, however, it was considered to be an enlightened and progressive notion - not 

5 R.S.C. 1985, c.Y-1, as amended, (hereinafter sometimes referred to as the Y.O.A.). 

6 Criminologists who favour the '?ut deserts" principle would argue that this 
lex talionis was not hanh but, rather, proportional in the sense of a rational, 
proportionate response by the state to a clearly defined social wrong in accordance 
with a pre-stated range of sanctions intended to right the social imbalance. 
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taking an eye for a tooth! It was thought to be an expression of the principle of 

proportionality, one which is near and dear to those crimùiologists who embrace the theory 

of "just deserts". Some historians of Canadian criminal law date its birth back to the £bst 

enactment of the Criminal Code in 1892.' However, it is probably more accurate to Say that 

the Code rnerely gave form rather than substance to the pre-existiog criminal law which c m  

be traced to the British criminal law embodied in the English Consolidation of 186 1 .' The 

latter was adopted in Canada by the Canadian Consolidated Acts of 1869.9 In assignhg 

onerous penalties to a large number of offences, the Code of 1892 embodied the historical 

rationale of retribution and deterrence. James Fitzjames Stephen, who provided the initial 

draft for the Code, had been consistent in advocating vengeance as the comerstone of 

criminal justice. As early as  1874, he had written that "vengeance affects and ought to affect 

the amount of punishmentN.'%s emphasis on revenge and retribution was not foreign to 

Canadian pend tradition; it was particularly consistent with the principles which were 

applied in Kingston Penitentiary when it opened in 1 83 5 .[ ' While, in theory, principles of 

reformation through penance were also appiied in that penitentiary, the principles of 

retribution and deterrence were originally given priority. 

- 

7 Op. cit., note 2, at p. 3 1. 

8 24 & 25 Vict., 1 86 1, cc. 94-1 00. 

9 Stats. Can. 1869, cc. 18-36. 

IO See Sir James Fitzjames Stephen, 1874, Liberty, Equaiity, Fratemity, London: 
Cambridge University Press, (reprinted 1967). 

I I  Op. cit, note 2, at p. 33. 



Following the end of the nineteenth century, the stem ideology of retribution and 

deterrence was gradually displaced throughout common law jurisdictions by the idea that 

prison ought to be used to rehabilitate offenders.I2 However, the aaitudes of criminal justice 

officials towards rehabilitation were more equivocal in Canada than elsewhere. The first 

important Canadian report that included a clear position in favour of rehabilitation was the 

1969 Report of the Canadian Committee on Corrections (the Ouimet Report) which stated: l3 

"The Committee sees the overdl end of the criminal process as the protection of 
society and believes this is best achieved by an attempt to rehabilitate offende m...." 

The original proponents of rehabilitation viewed penitentiary as a sort of maximum 

security h~spital. '~ They argued that, since a patient admitted to a hospital should not be 

released until he or she is cured, similady, prison rehabilitation required indeterminate 

sentences so that offenders would not be released until they were cured of the problem that 

gave rise to their incarceration. Unfortunately, while the Canadian criminal justice system 

embraced the principle of rehabilitation, indeterminate sentencing - the means necessary to 

achieve it - was largely rejected." 

I Z  Id., at p. 36. 

l3 Government of Canada, Report of the Canadian Committee on Corrections, op. 
cit., note 3, at p. 18. 

14 Op. cit., note 2, at p. 36. 

1s Op. cit note 2, page 36. Limited indeteminate sentences were used in Ontario nom 
1913 to 1977, and in British Columbia fiom 1948 to 1977, when they were 
abolished as a result of one of the recommendations of the Ouimet Report. 
Inde teda te  sentencing was brought into disrepute by abuses in the United States 
where offenders being "rehabilitated" on an indetemiinate basis were found to be 
spending fat more t h e  in jail than those in jurisdictions where the avowed purpose 
was punishment. Hence the movement in the 1970's and 1980's to "just deserts" in 



Indeterminate sentences are only used in Canada today to deai with people who are 

found to be " dangerous offenders". l6 Consequently, while the Canadian criminal justice 

system adopted rehabilitation as an underlyhg sentencing rationale, it failed to make use of 

what was thought to be the most important tool needed to accomplish that goal. As noted by 

the Canadian Sentencing Commission, this has resulted in an entrenchment of a discrepancy 

between theory and practice. l7 

In 1986 the Canadian Sentencing Commission stated that it would be wrong to 

suggest that there is a perceived crisis in sentencing. That statement was based upon studies 

which indicated that many public perceptions about crime in Canada were incorrect. The 

reason for such public misconception was blamed largely on the affect of the American 

television news media on the Canadian public. However, while previous statistics indicated 

that the rate of violent crime had remained relatively stable since the 1 9 2 0 ' ~ ~  subsequent 

statistics indicated that there was an a l h g  increase in violent crime between 1980 and 

1990. According to Statistics Canada that rate increased steadily between those years with 

the 1990 rate reflecting an increase of 56% over the 1980 rate and it increased by a further 

8% in 199 1 . la  Statistics for other crimes indicated a similar trend. 

sentencing (op. cit. note 2, page 37). 

l6 See Part XXIV of the Criminal Code. In addition, there are provisions in Part XX. 1 
for an indetenninate disposition for persons found to be not crirninally responsible 
on account of mental disorder (S. 672.45). 

l7 Op. cit., note 2, at p. 38. 

18 See Canadian Crime Statistics, Canadian Centre for Justice Statistics, 1990, and 
Juristat Service Bulletin, Canadian Center for Justice Statistics, June, 1992. 
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The national rate for totai non-trafic offences of 1 1,947 per lOO,OOO population in 

1990 was 7% higher t h a .  1980 and was the highest rate ever recorded. Criminal Code 

offences accounted for 83% of those offences, compared to 72% in 1980.'9 

Between 1980 and 1990, the property crime rate increased by 6%. That statistic is, 

however, misleading because there were several years, between 1982 and 1985, when the 

rate declined, and a M e r  four year penod when the rate remained below the 1980 level. 

What is more significant is the fact that there were increases of 7% and 9% in 1990 and 

1991 respectively. While this may be a reflection of the differences in the economic 

situations during those years, it is perhaps more likely attributable to the increase in the 

percentage of cocaine and heroin offences from 1980 to 1990 from 2.3% and 3% to 25% and 

1 -9% re~pectively.~~ The 199 1 rates M e r  represent an increase over the 1986- 1 990 average 

of 15% for al l  Crimùial Code offences, 21% for violent crime and 12% for property crime.21 

Recent crime statistics are more encouraging." The violent crime rate fell by 4% in 

1995, the largest m u a i  decline since the survey began in 1962. It was the third annual 

decrease following meen consecutive years of increase. In spite of that, however, the 1995 

violent crime rate was still36% higher than it was a decade earlier? 

19 Id. 

20 It is cornmon knowledge that persons addicted to those dmgs fiequently commit 
property related offences in order to obtain the money necessary to support their 
habits. 

2 1 Op. cit., note 18. 

As reported by Statistics Canada in The Daily, Tuesday, July 30, 1996. 

23 Id. 
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Most other categorîes of violent crime also dropped in 1995. The rate of minor 

assaults declined by 3% and s e d  assaults were down 21% over the previous two years. 

Homicide deciined for the fourth straight year, reaching its lowest level since 1969. Robbery 

was the only violent crime category to show an increase, behg up by 3%.24 

There was a generai decline in incidents involving the use of firearrns in 1995. The 

number of homicides committed with a £iream decreased by 10%; robberies with a firearm 

dropped by 9%; and offensive weapons offences, which mainly involve firearms, dropped 

by 7%.= 

M e r  dropping for three consecutive years, the property crime rate stabilized in 1995, 

partly due to a 3% increase in residentiai break-ins. Business break-ins, on the other hand, 

fell by the same percentage. Total break-ins accounted for approximately 25% of the 1.6 

million property crime incidents in 1 995, and theh about ~ne-hal f .~~  

Overall, the rate for youths aged 12 to 17 charged with crime remained stable in 1995 

following three straight years of decline, but the rate for violent crimes rose by 2%. However, 

youths tended to be charged with proportiondy fewer violent offences than adults (1 9% vs. 

29%). With the exception of 1994, this rate had been rising steadily since 1986. The rate of 

youths charged 6 t h  property offences, on the other hand, dropped for the fourth straight 

24 Id. 

25 Id* 

26 Id. 



Aithough these recent statistics provide sorne reason for optimism, it is LkeIy that 

average Canadians still have an unrealistic perception of the incidence and senousness of 

crime and the effectiveness of the crunioal justice system? Furthermore, in spite of recent 

declines in the rates of crimeY2' current crime levels, particdarly violent crime, are 

unacceptable, and there is a need to re-examine the way in which the criminal justice system 

deals with offenders. In addition, it is arguable that perception and reality are one and the 

same when it cornes to the criminal justice system because there is a danger that public 

perception may create an attitude of helplessness on the part of young people which could 

influence them to increased dmg usage and greater participation in criminal activity. 

Moreover law abiding citizens may be influenced to take up arms to protect themselves fiom 

'' A word of caution is necessary here, however, because official statistics tend to 
underestimate the actual involvement of youth in criminal activity because crimes 
involving youth that are not reported and cases in which y o d  are diverted fiom the 
formal justice system through police warnings are not included in official counts of 
youth crime. (See: Solicitor Generai, Canada, A Poiice Reference Manual on Crime 
Prevention and Diversion With Youth, Ottawa: 1996, at p. 16.) 

28 Although the Arnerican news media may stiiI be the major culprit, as pointed out by 
the Canadian Sentencing Commission, the increasing attention being given to crime 
and criminal justice issues by the local and national media in Canada is undoubtedly 
becoming a signincant factor. 

29 Such statistics mut  be exarnined carefully because it is often difficult to compare 
statistics gathered from different sources at different times due to the dserent 
methods used for meauring crime. The three major methods are: (i) official 
reporting, which surnmarizes crimes reported to the police, (ii) victimization sunreys, 
and (iii) self reporting. For a discussion of these different methods see Solicitor 
General, Canada, Bonta, James, Ph.D., and R. Karl Hanson, Ph.D, Gaughg The 
Risk For Violence: Measurement, Impact and Strategies For Change, May 30, 
1994. 



what they consider to be an increased threat to their personai sec-. 

Beginning with the pioneering work of the Law Reform Commission of Canada in 

the early 1 970'e sentencing reform has consumed enormous attention, energy and resources. 

The need to bring our sentencing regime into line with contemporary reality and current 

needs has been clear to al l  who have considered the issue. The publication of The Criminai 

Law in Canadian Sociev' marked sentencing reform as a prionty issue. The then Minister 

of Justice developed a policy document to govem this review and cited "... growing crime, 

growing public concem about crime, growing public expenditures for criminal justice, and 

growing doubts about the abïiity of the crirninal justice system to solve the problem" as the 

reasons for it." That publication was foliowed by BiU Cg19 in 1984 "which attempted to add 

guiding principles and a faVer structure to the sentencing process. The Bill received fist 

reading on February 7,1984, but subsequently died on the order paper. Shortly afterward, the 

Canadian Sentencing Commission was appointed. When its mandate was set it was 

anticipated that the Bill Cg19 proposais wouid be enacted. Subsequently, with the benefit of 

the Archambault Report and its appraisal by the Daubney Committee," the federai 

govemment on Juiy 6, 1990, published a consultation package called Directions for Reform 

'O Report On Criminal Law, op. cit., note 3. 

3 1 Id. 

32 Id. 

Second Session, 32nd. Parliament, 32-33 Eliz. II, 1983-84. 

34 The Standing Cornmittee on Justice and Solicitor General, August, 1988, Taking 
Responsibility, hereinafter referred to as the "Daubney Report". 
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- A Framework for Sentencing, Corrections and Conditional Release? It contained three 

documents: (1) a staternent of the philosophy of sentencing, corrections and conditional 

release; (2) an outline of changes to be made to the parole system and a proposed new 

Corrections Act to replace the Penitentiary AcS and (3) recommendations for a large number 

of additions and modifications to the sentencing provisions of Part XXIII of the Criminal 

Code. Among the proposals were: 

legislated statements of the purpose and principles of sentencing, corrections 

and conditional release; 

a permanent Sentencing and Parole Commission to develop sentencing 

guidelines and review parole policies; 

amendrnents to the Criminal Code regarding procedure and evidence for use 

at the sentencing hearing; 

creation of a new process for the imposition and collection of fines; 

a resûucturing of Part XXIII of the Criminal Code to better organize cment 

sentencing provisions in order of their seriousness and the codification of 

sentencing procedures; and 

proposals to change or establish new intermediate sanctions such as fines, 

restitution, compensation, comrnunity service work, and fine options. 

The proposed refoms were intended to be consistent with then current values of 

Canadian s o c i e ~  which called for openness, accountability, and fairness in order to restore 

and maintain public confidence in the criminal justice system. They were based upon what 

35 Hereinafter referred to as the "Green Paper". 
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the federal govemment considered to be the main problems with the present system, namely: 

public perception that violent crime is more prevalent than it actualiy is, and 

that the punishment meted out for offenders is not severe enough; 

inadequate information and support avaiiable for victims of crime; 

unjustifïed sentencing disparity which caonot be explained or justified by 

reference to principles; 

too much reiiance on incarceration and the lack of sentencing alternatives for 

non-violent offenders; 

insufficient, or inadequate correctional programs and the need for more 

psychological assessrnent of offenders; 

the failure to recognize speciai classes of offenders, including: Aboriginal 

People, ethnic groups, the mentally disturbed, and other distinct groups; 

counter productive activities by correction personnel which adversely affect 

sentences imposed by the courts; 

maximum sentences prescnbed by the Cnmùlal Code which are 

unrealisticdly high; and 

9. ineffective attempts by appellate courts to establish sentencing guidelines. 

Those findings and proposals were considered to be consistent with, and reflect the 

knowledge about sentencing that had been uncovered over the previous twenty years. 

On June 18, 1992, Parliament gave Royal Assent to The Corrections and 



Conditionai Release Act. 36 It was subsequentiy proclaimed into Law on November 1, 1992, 

and replaced the existing Penitentiary Act and Parole Act. It reffected the governmentrs 

determination to restore public confidence in the federal corrections and conditionai release 

system. It contained signincant measures to refonn corrections legislation to more effectively 

govem the operation of the federat corrections system. Its stated goal was to bring the system 

into step with social and legal changes, such as the Canadian Charter of Rights and 

~reedorns.~' The changes were designed to better reflect the values and concerns of 

Canadians such as the need for more stringent measures for those offenders who are of 

greatest concern to the public, the need to reduce over-reliance on imprisonment for less 

serious offenders, and the need for more predictability in conditionai release decision- 

making. 

For the first t h e ,  correctional legislation included a clear statement of principles to 

guide the operations of the Correctional Service of Canada and the National Parole Board. 

As a result, protection of the public is now inscribed in law as the paramount consideration 

in al1 decisions relating to the treatment and release of offenders." 

36 1992, (40-41 Eliz.), C-36. 

37 Part 1 of the Constitution Act, 1982, being Schedule B of the Canada Act 1982 
(U.K.), 1982, c. I l ,  hereinafter referred to as "The Charter". 

38 Bill C-36 also included arnendments to the Criminal Code. The most significant, for 
purposes of this paper, are the addition of Sections 73 1.1 and 74 1.2 (now ss. 743.2 
and 743.6). The former is prirnarily administrative in nature as it requires courts that 
sentence or commit persons to a federal institution to forward reasons and 
recommendations dong with other relevant information to Correctional Services 
Canada. The latter, on the other hand, had a more profound affect on the sentencing 
process because it gives the sentencing judge the power to increase the parole 
eligibility period for violent and serious d . g  offenders fiom one-third to one half the 
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On June 23, 1992, Bill C-90 received fkst reading in the House of Gommons." For 

the most part, it represented codification of the proposais set out in the govemment's Green 

Paper on sentencing. The package included a section outlining the purpose and principles 

of sentencing, provisions for the use of alternative measures, procedures and evidentiq 

provisions for sentencing hearings, a new process for fines, and a complete reorganization 

of Part XXIlI of the Criminal Code, 

This was the f k t  time any parliament in Canadian history had undertaken a 

comprehensive revision of the fundamental issues in sentencing, despite the fact that 

commission after commission over the preceding £if@ y e m  had expressed the view that 

there were vital issues to be resolved in that area. To some extent Bill C-90 fell short of 

reflecting the recommendations of the eminent studies that preceded it.* In any event, it went 

the way of previous attempts at reform when the Progressive Conservative Government was 

defeated in the 1993 federal election. 

In 1994, the new Minister of Justice, Alan Rock, issued a public discussion paper 

entitled "Intermediate Sanctionsn expressing concems for: (a) disparity in the sentences 

being imposed on offenders; (b) the excessive use of imprisonment for non-violent offenders; 

and (c) ternis of imprisonment that are too long for certain offenders? This was followed 

sentence, or ten years, whichever is less. 

39 (1991-92), 40-41 E h  II. 

'O This will be discussed later in the recommendations section of this paper. 

4 1 It basically took the position that incarceration is too expensive and that other 
sanctions should be utilized more fiequentiy by sentencing judges. 



15 

by the enactment of Biii C-41" on July 13, 1995." Although the purpose of the legislators 

is not apparent in the bill, it appears to have generally adopted the proposds and 

recommendations for sentencing reform outlined in the previous govemmentqs Green Paper. 

It is also consistent with the view expressed in the 1994 discussion paper that too many 

offenders were being incarcerated and for terms which were deerned to be too lengthy. The 

legislation repealed and replaced Part XXIII of the Code. Of particular significance are: a 

statement of the purpose and principles of sentencing (which includes aggravating factors 

related to specific offences); procedural and evidentiary d e s  to be considered at sentencing 

hearings; a complete revamping of fine provisions, a new sanction cailed a "conditional 

sentence"; enactment of the right of victims to be heard; provision for alternative measures 

for adult offenders; and modifications to the provisions for pre-sentence reports.44 

Pnor to the enactment of BiU C-41 sentencing judges have focused on vague notions 

of deterrence, re habilitation, and denunciation. Reliance on suc h vague, ambiguous, and 

easily-manipulated notions have not served the public well in that it has created a systern 

characterized by disparity, unfairness and the over-use of incarceration. Aside fiom some 

apparent problems (which will be discussed later), since the sentencing b c t i o n  tends to 

significantly impact on the credibility of the criminal justice system as a whole, Büi C-41 

raises the foIlowing questions: (i) do the legislators believe that Bill C-41 is the be dl and 

'* An Act To Amend The Criminal Code (Sentencing) And Other Acb In 
Consequence Thereof, Stats Can., 1995, c.22. 

'" It actually came into force on September 3, 1996. 

" These will be discussed in more detail later in this paper. 
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end a l l  for addressing the problerns (both reai and perceived) in the present crimirial justice 

system; (ii) if not, where do we go fiom here; ci) will there be a M e r  concerted effort for 

further meaningfûi refonn; or (iv) are we back to the historic Iegislative approach to criminal 

law amendments based upon knee jerk reactions to public opinion? 

Despite some apparent imperfections, BU C-41 is a major step in the right direction. 

However, it failed to deal with many of problems with the justice system that were identifïed 

by the drafters of the Green Paper and the Archarnbault Report, namely: public perception 

that violent crime is more prevalent than it actually is, and that the punishrnent meted out for 

offenders is not severe enough; inadequate information and support available for victims of 

crime; counter productive activities by correction personnel which adversely affect sentences 

imposed by the courts; maximum sentences prescribed by the Criminal Code which are 

unrealistically high; ineffective attempts by appellate courts to establish sentencing 

guidelines; and the establishment of a permanent sentencing commission. Furthemore, it is 

arguable that the provisions of Biii C-41 only address some of the other problems in a 

superficial way. In fact, some say that the legislation is disappointhg and offers little in the 

way of reai reform? These problems, and recommendations for their resolution, will be 

explored in detail throughout the remainder of this paper. 

In theory, the criminal justice system purports to administer just, proportionate 

corrections that deter, while in practice it neither corrects nor deters and, more often than not, 

4s For example see the critique of the statements of purpose and principle in J. V. 
Roberts, and A. Von Hirsch, Statutory Sentencing Reform: The Purpose and 
Principles of Sentencing (1995), 37 Crim. L.Q. 220. 



makes things worse instead of better? The original clraft of this thesis was entitied 

"Sentencing, Now and in the Future". The decision to re-name it came fiom the realization 

that the piecemeal reforms of the past has not served us well and that Unproving the system 

will take initiatives that go well beyond the sentencing hct ion .  Therefore, if we are to 

ensure that di members of the public who corne in contact with the criminal justice system 

are treated fairly, evenly, and with dignity, such initiatives must take a holistic approach to 

reforrn. Doing so will go a long way to restore public confidence in the administration of 

justice in Canada and, ultimately, make this a safer country. 

Sentencing nevertheless is very important to the public's perception of the criminal 

justice system. Consequently, I begin with an examination of the art of sentencing, judicially 

imposed restraints on sentencing discretion, and what are considered to be the appropnate 

principles to be applied in meeting the criminal justice system's stated goal of protecting the 

public!' The section ends with a discussion of the theory of restorative justice and the 

principles of social responsibiiity, both of which will play an important role in the 

recommendations conrained in Part V. While the two approaches over-lap to some extent, 

the former applies primarily to sentencing reform, and the latter to crime prevention. 

Identification of the root causes of crime and delinquency is one of the most 

perplexing problems facing criminal justice practitioners and scholars. Although the criminal 

46 See John Braithwaite, Restorative Justice And A Better Future, Dorothy I. Wam 
Mernorial Lecture, Dalhousie University, October 17, 1996, at p. 5. 

47 Section 7 18 now says it is to '%ontribute ... to respect for the law and the maintenance 
of a just, peaceful and safe society ...", which may be the sarne thing. For ease of 
reference, I will continue to refer to c'protection of the public" as the overd purpose 
of sentencing. 
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process and its sentencing arm have little to do with the sources of crime, it is difncult to 

plan effective sentencing strategies to control the incidence of crime without understanding 

why it occurs in society. Therefore, Part III contains a study in crime causation and identifies 

theories which are used as compatisons to other sources and used as a basis for 

recommendations for crime prevention strategies in the friture? particularly as they relate to 

social responsibility principles. 

Consistent with a holistic approach, Part IV examines the present structure of the 

criminal justice system, classifies certain high profile offenders, and looks at the plight of 

victims. The purpose Ui doing so is to determine whether the present system is meeting the 

needs of al1 persons who corne into contact with it, with a view to improving its ability to 

meet those needs and to achieve its ultimate goal of protecting the public and creating safe 

communities. Although the media is not part of the justice system, its role is also examined 

in Part N because of the important part it plays in shaping public opinion. It should, 

therefore, be included in any initiatives designed to improve the system. 

The proposed funue system outlined in Part V contains a broad range of 

recommendations consistent with the scope of the thesis. Many of those recommendations 

and the observations leading up to them are based upon the writer's twenty-seven years 

before the bar, ten of which have been spent as a provincial criminal court judge. 



PART II -SENTENCING 



CHAPmRTwO 

THE ART OF SENTENCING 48 

The Criminal Code does not speca  the sanctions that are to be imposed on 

offenders. Mead,  it speaks in terms of statutory maxima stated, for the most part, in tems 

of a maximum period of imprisonrnent. Therefore, with the iimited exception of mandatory 

sentences (for example, in the case of murder), Parliament has endowed sentencing judges 

with wide sentencing discretion. Although the Code now contains references to the purpose 

and principles of sentencing, 49 they do not fetter that discretion in terms of the form and 

severity of sanctions imposed by the judiciary?' 

Sentencing was defined by the Canadian Sentencing Commission as:'' 

" The judicial determination of a legal sanction to be irnposed on a person found 
guilty of an offence." 

While no one would dispute the technical accuracy of the definition, its simpiicity belies the 

complexity of the task that judges face in carrying out that function. This complexity resdts 

eorn the need to balance many, often competing, factors." 

This terni is used in the context of a "ski11 which cannot be taught but has to be 
acquired by expenence" as expressed by Nigel Waker. See Sentencing Theory 
Law and Practice, Butterworths, London, 1985, at p. 106. 

49 Sections 718,718.1 and 718.2. 

50 In fact, section 718.3 makes it clear that the degrees and kinds of punishrnent 
imposed is in the discretion of the court that convicts an offender. 

5 1 Op. cit., note 2, at k i .  

5Z For example, the cal1 by victims for sentences which are in the nature of retribution 
which may conflict with rehabilitation of the offender. 



Sentencing is by far the most difficult function a judge must perfonn. In fact, by 

asking judges to both puaish and, at the same time, rehabilitate osenders, we are setting 

them up to fail. Haines, J. in R v. Turner described the problem faced by sentencing judges 

when he ~tated:*~ 

"... the law places on its judges an almoa impossible task. It requires them by their 
sentences to protect the public by deterring those tempted to commit a similar 
offence. At the same tirne, it looks to its judges to impose a sentence that will 
rehabilitate the accused. Thus, for the same offence society and its victims are treated 
to an exhibition of sentences that vary aiI the way fkom suspended sentence to a term 
of years for the same offence. This confuses the public who lose confidence in the 
object of the criminal law because it feels that, instead of consistently protecting their 
persons and property, the law discharges that hc t i on  only occasionally ... Achially, 
the real problem is created by the judiciary being placed in the position of serving 
these conflicting interests. Being required to be ail things to al1 men, sentences Vary 
widely and redly serve no one interest adequately. Sentences bear the character of 
compromise and often hurt those they are intended to serve." 

Sentencing is not an exact science; it is anything but. It is the exercise of judgment 

taking Uito consideration relevant legal principles and the circumstances of both the offence 

and the offender. Traditionally, the ovemding concem has been "protection of the publicy', 

which is achieved through a careful balancing of objectives, including: denunciation, 

deterrence, incapacitation, rehabilitation, victim compensation and offender re-integration 

into society as a responsible citizen. The sentencing judge must bring a wide variety of 

considerations into an intensely personal focus upon the particula. offender before the bench 

in relation to the offence for which he or she has been convicted. When al1 is said and done, 

however, the most that can be expected of a sentencing judge is to arrive at a sentence that 

53 (1971), 1 C.C.C. (2d) 293 at 296 (Ont. C. A.). 



is within an acceptable range. 

Canadian lawyer and author Jack Batten described a judges position when he stated? 

" The lot of the Canadian judge is tough and getting tougher. ... On an average day in 
court, ..., a judge is routinely called on to exhibit the tact of a diplomat, the wisdom 
of Solornon, the patience of a peace negotiator. ... A judge under our system doesn't 
have to be perfect, but he or she had better corne awfully close." 

Until recently, the basic philosophy of sentencing was unwritten." and, as a result, 

the approach of the sentencing judge has fiequently been a matter of personal whim and 

inclination. Gaylin summed this up when he stated? 

"But it is not imperative to admit the bias beyond bigotcy; to recognize the 
individualized and persona1 values that intmde on the deliberations of any human 
being; to understand that there is no judgment of human behaviour that is not 
subjective; and to appreciate that objective sentencing is a myth that will never be 
achieved even if we were capable of elevating to judgeship solely the purest in heart." 

The proper approach to sentencing requires close scrutiny of each individual accused 

and of the context fiom which he or she came and to which the offender will retum. It is not 

an exercise involving the routine recitation of certain formulae and the selection of a 

standardized response showing systematic conformity. It instead borders on an act wherein 

the dtimate sentence irnposed reflects the court's selection of the particdar instrument which 

is best suited to the anainment of the essential goal of protecting the public. In determining 

54 Jack Batten, 1986, Judges, Toronto: MacMillan of Canada, a Division of Canada 
Publishing Corporation, at xi. 

5s It was one of the provisions of Bill C-90 (op. cit., note 39) which died on the order 
paper following the 1993 federal election. Bill C-41 (op. cit., note 41), which came 
into force on Sept. 3, 1996, now contains a codification of the fimdamentai purpose 
of sentencing and a number of guiding principles for use in the sentencing process. 
This will be examined in detail in a later section of this paper. 

56 W. Gaylin, Partial Justice, N.Y.: Alfied Hnopf Publications, 1974, at p. 24. 
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what is an appropriate sentence for a crime, the trial judge must consider the gravity of the 

offence, the character of the act itself and the penalties which the Criminal Code imposes. 

He or she should also consider the age and character of the accused, whether he has any 

previous criminal record, and whether the crime was planned and deiiberate or committed 

on rnomentary impulse. The effect of the punishrnent as a deterrent to the offender and 

others, and to what extent it will be effective, must also be considered." In addition, 

reformation of the offender as far as it may be practical under the circumstances must be 

taken into account. 

Since the sentencing fiinction is the tnie barorneter of the effectiveness of the criminal 

justice systemS8, and given the di£ficulties judges are faced with when sentencing offenders, 

it is imperative that the criminai justice system be structured to ensure that judges who mete 

out those sentences have the necessary expenence at the t h e  of their appointment and, 

through continuing education, maintain their ability to perform that function as efficiently 

and effectively as possible. This will be the subject of M e r  discussion later in this paper. 

57 For example, see Smith v. The Queen, [1987] 1 S.C.R. 1045 (S.C.C.); R v. 
Shropshire, Cl9951 4 S.C.R. 227; and R v. M(C.A.) (1996), 105 C.C.C. (3d) 
327 (S.C.C.). 

While the correctional function is perhaps equally important, public attention is 
generall y directed towards sentencing issues. 



JUDICIALLY IMPOSED RESTRAINTS ON SENTENCING DISCRETION 

Although the Supreme Court of Canada has jurisdiction to hear appeais on ail 

sentencing matters, it is the policy of the court to hear only those sentence appeals involving 

important questions of law." In R v. Gardinep the majority of the Supreme Court of 

Canada held that the court's jurisdiction would permit review of the fitness or quantum, the 

court, as a matter of self-imposed policy ought not to entertain such appeals? Therefore, 

questions of fitness are generally left to individual courts of appeal. 

The Supreme Court of Canada does, however, occasionally give those courts 

guidance regarding the role of an appellate court on a sentencing appeal. In R v. 

Shr~pshire~~ Iacobucci J, speaking for the court, said at page 249: 

"... An appellate court should not be given a f?ee reign to mod* a sentencing order 
simply because it feels that a dflerent order ought to have been made. The 
formulation of a sentencing order is a profoundly subjective process; the trial judge 
has the advantage of having seen and heard aii of the witnesses whereas the appellate 
court can only base itself upon a written record. A variation in the sentence should 
oniy be made ifthe court of appeal is conWlced it is not fit. That is to Say, that it has 
found the sentence to be clearly unreasonable." 

To some extent that case is indicative of the trend of the Supreme Court during recent Yeats 

to take on more sentencing cases than in the past However, it has been criticized for 

59 The fitness of a sentence is a question of law and, therefore, falls within section 69 1. 

60 [1982] 2 S.C.R. 368 (S.C.C.). 

6 I For a M e r  discussion of this decision see: R.R. Price, The Supreme Court of 
Canada and Sentence Appeals, (1983), 30 C. R.(3d) 333. 

62 [1995] 4 S.C.R. 227. 

24 
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continukg to articulate an unduly narrow scope of appellate review of sentencing decisions? 

Prior to the ment amendments to the Criminal Codea there was no clear statutory 

direction to guide sentencing judges and this responsibility rested with provincial appellate 

courts. While many of the leading cases on sentencing contain learned, thoughtful and wise 

considerations of the moral values at stake in the sentencing process, by and large the 

principles that have been established have become reduced to a few over-simplined ma+ 

which are routhely recited at sentencing hearings and have neither served as a structure for, 

or limit upon, the vast discretion of the sentencing judge? For example, R v. ~ r n d y ?  

which is generally considered to be the leading case in Nova Scotia, has been reduced to two 

propositions, namely: 

1. the purpose of sentencing is the protection of the public; and 

2. protection of the public can be attained by (a) deterrence (general or specifïc), 

and (b) reform and rehabilitation; or (c) by a combination of(a) and @). 

In addition, those cases have failed to distinguish between the purposes of the criminal 

63 See: Gary T., Trotter, R v. Shropshire: Murder, Sentenehg and the Supreme 
Court of Canada (1 W6), 43 C. R.(4th) 288. 

64 See sections 718,718.1 and 71 8.2. 

65 See Bruce P. Archibald, Crime and Punishment: the Constitutional Requirements 
for Sentencing Reform in Canada, 1 98 8, la revue juridique themis, Vol. 22, numero 
3,307, at p. 314. 

66 (1971), 5 N.S.R. (2d) 264 (N.S.C.A.). 



sanction and the principles which should govern the sentencing pro ces^.^' This can be 

attributed largely to the fact that, until the recent proclamation of BüI C-41, the Criminal 

Code did not contain a statement of either purposes or general principles to guide judges 

when exercising their sentencing discretion. 

In R v. Morrissette6', the Saskatchewan Court of Appeal stated the factors which 

should be considered when imposing sentences, name1y: punishment, deterrence, "protection 

of the public" and reformation of the offender. There was, however, no indication by Chief 

Justice Culliton that he intended to prioritize the factors in the order in which he set them 

In fact., he pointed out that social change results in a constant re-assessrnent to 

determine which of these aims shouid underlie an appropriate sentence, stating:" 

" The real problem arises in deciding the factor to be emphasized in a particuiar case. 
Of necessity, the circumstances surrounding the commission of an offence dBer in 
each case so that even for the same offence sentences may justifiably show a wide 
variation." 

The Nova Scotia Court of Appeal, less than nine months later, in R v. Grady found 

67 The purposes of sentencing are airned at its ultimate goal, while the principles of 
sentencing are the means by which we hope to achieve that goal. The latter act as a 
check and balance to ensure that the means just* the end. Proportionality, restraint 
and equality are examples of the latter and will be discussed in the next chapter. 

68 (1970), 1 C.C.C. (2d) 307. 

69 That is perhaps due to the fact that they are not muhially exclusive. t'Punishment't in 
the sense of limiting retributivism is a principle of sentencing and may embody both 
general and specific deterrence. It may also Iead to reformation of the offender. 
"Deterrence" and "reformation", on the other hand, are purposes of sentencing, as is 
the more general "protection of the public". Most sentences have both a deterrent and 
a rehabilitative component with the ultimate goal being protection of the public. 

70 Op. cit., note 68, at p. 309. 



it necessary to reject the notion that there was any primacy of order between objectives. Chief 

" It would be a grave mistake, it appears to me, to foiIow rigid d e s  for determining 
the type and length of sentence in order to secure a measure of unifonnity, for 
almost invariably different circumstances are present in the case of each offender. 
There is not only the offence committed but the method and rnanner of committing; 
the presence or absence of remorse, the age and circumstances of the offender, and 
many other related factors. For these reasons it may appear at times that lesser 
sentences are given for more senous offenses and vice versa, but the court must 
consider each individual case on its own me*, even if the Werent factors 
involved are not apparent to those who know only of the offence charged and the 
penaity imposed." 

Grady has been criticized for its failure to recognke the elements of incapacitation, 

reparation, and retribution in the sentencing process." The concem expressed by Professor 

Archibald is that the Nova Scotia Appeal Court in its "utilitarian, forward looking and 

preventive approach to criminal sanctions ... has cast its lot wîth those Canadian judges who 

have equated retxibutivism with primitive notions of vengeance beneath consideration in a 

civilized society as a purpose for criminai sanctions ...."" An examination of subsequent 

decisions of the same court, however, indicates that other principles are considered either as 

part of the notion of general deterrence or the overriding purpose expressed by Chief Justice 

MacKinnon in Grady, Le. "protection of the public". For example, in R v. MacEachern 

MacDonald, J. A. ~tated:'~ 

7 1 Op. cit., note 66, at p. 266. 

R Op. cit., note 65, at p. 309. 

73 Id., at p. 3 14. 

74 (i990), 96 N.S.R. (2d) 68, at p. 82 (N.S.C.A.). 



",.- 1 have recommended a substantiai increase in the sentence because I am now 
convinced that the sentences for drinking and dnving offences, particularly 
those redting in loss of Ne, mut, as a matter of policy, be substantiaily increased 
for the greater protection of the public through the element of general deterrence." 

In R v. Jackson Chief Justice MacKeigan explicitly recognized punishment as a factor to 

be considered during the sentencing process by saying:" 

" 1 suggest that the relative weight or rnix of the three basic factors - deterrence of 
the offender, deterrence of others and rehabilitation and reform - varies not only 
with reference to the nature, history and character of the offender, but also with the 
kind of offence. And to the mixture in any given case must often be added a fourth 
factor often similar in its influence but by no means identical to "deterrence", namely, 
the need to express social repudiation and abhorrence of a particular crime by, to use 
a largely outmoded word, "punishment" of the offender. Some crimes by theù 
nature, and the nature of the offender, require little element of deterrence or 
punishment when it cornes to sentence; many so-cailed crimes of passion may fd in 
this category ... Conversely, other crimes, and, 1 respectfully include the hit and run 
offence in this category when personal injury or death has occurred, are recognized 
by parliament and society as requiring a large measure of imprisonment, even though, 
almost always, the offender requires no reform fiorn criminal ways and where 
the horror of the event and trial alone largely deters him from any repetition." 

Uni fo rmity 

The notion of uniformity of sentence, or at least the absence of inappropriate 

disparity, is an essential consideration in the faK and just administration and enforcement of 

the criminal law in any democratic society. However, uniformity has not traditionally been 

a major consideration in sentencing appeals because the process has been modeiled on the 

principle that each sentence should be tailored to suit the individual offender as opposed to 

the actual offence. The basic premise, as expressed by the Ontario Court of Appeal in R v. 

(1977), 21 N.S.R. (2d) 17, at p. 20 (N.S.C.A.). 



Wood 76 is that while absolute d o r m i t y  of sentence is not possible, nevertheless sentences 

upon Like offenders for like offences should not be widely disparate. This view dominated 

the jurisprudence und the mid-sixties, when, as a result of increased criticism of undue 

sentencing disparity, courts of appeal fïrst recognized d o r m i t y  of sentence as a valid 

objective and that they should review sentences if there had been a rnarked departure f?om 

"sentences custornarily imposed in the same jurisdiction for the same or similar crime"." 

Therefore, Appellate Courts have, during recent years, become increasiogly aware of the 

need to set guidelines for triai courts in sentencing matters and trial court judges have, for 

the most part, paid increasing attention to the guidance provided by such precedents. 

In R v. Morrissette Culliton, C.J.S outhed the role of Appeilate Courts in 

sentencing as foll~ws:'~ 

"A provincial Court of Appeal, being the final Court in dealing with appeals in 
respect of sentences, has a duty to give some guidance to trial judges in this field. 
Upon the Court of Appeal rests the responsibility of stating the principles underlying 
the imposition of a sentence so that at least uniformity of approach to this problem 
may be achieved. A~so, while there can be no such thing as uniform sentences, it is 
incumbent upon the appellate Cout to see that the disparity in sentences for the same 
or sirnilar offenses c m  be rationalized." 

However, appeai courts have shown a reluctance to embrace the notion of unifomiity 

for fear that broad generai principles wiil fd to take into account the unique characteristics 

76 (1 979), 2 1 Cr.L.Q. 423 (Ont. C.A.). 

77 See R v. Baldhead, [1966] 4 C.C.C. (2d) 183 (Sask. C.A.). 

78 Op. cit., note 68, at p. 3 1 1. Sirnilarly, Chief Justice Clarke of the Nova Scotia Court 
of Appeal indicated during a conference in 1988 that, during recent years, the 
majority of cases coming to that court are on the criminal side and the members of 
the court are extremely conxious of their responsibility as the court of last appeal for 
most Nova Scotians. 
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of each offender. In R v. Brennan and Jensen Chief Justice MacKeigan stated? 

" We mwt, however, emphasize the danger of trying to put any specinc pnce tag or 
tariffof sentence on any particular type of offence or type of offender; the best one 
can do, and it may be questioned whether it is Wise even to try to do that, is to -ci@ 
a range of sentences for a particular offence by a particular class of offender, ..." 

Tariff Sentences 

A tariffor benchmark sentence is a sentence by an appellate court which is intended 

to send a message to triai court judges conceming the normal starting point for a specific 

crime. It is then up to the sentencing judge to determine if there are any mitigating or 

aggravating circumstances to decrease or increase the sentence based upon the facts of the 

specific case. Most fiequently, if a tarB sentence is imposed, it will be the offence 

committed which dictates this choice. The offence of traficking in a narcotic is a prime 

example. In Mposing a sentence of three years on a conviction for heroin trafncking, 

McDermid, J. A. stated in R v. MacIntoshsO: 

" This Court, as has evey other appellate Court in Canada who has considered the 
matter, said that in sentencing for trafficking in what are called the hard drugs, the 
main consideration must be the deterrent effect of the sentence on the offender and, 
what is probably more important, the deterrent eEect on ohers who might otheMrise 
be encouraged to engage in this nefanous activity." 

Similarly, in R v. Zong the Appeal Division of the Nova Scotia Supreme Court (as 

it then was), decided that three years incarceration for housebreaking is a reasonable bench 

mark "firom which a trial judge should move as the circumstances in the judgment of the triai 

79 (1975), 11 N.S.R. (2d) 84, at p. 88 (N.S.C.A.). 

(1974), 20 C.C.C. (2d) 33, at p. 34 (Alta. C. A.). 



judge warrant" .* 

In other cases, a tariff sentence may be imposed as a Iast resort. In R v. Gilpinpl a 

conditional discharge was set aside and a sentence of three months imposed because the 

offender's previous record indicated that the public interest wodd best be served by such a 

~entence.'~ 

Findy, a tariffsentence may be dictated by local circumstances, despite the particda. 

needs of the offender, where the judiciary feels a need to "crack down" on a particular type 

of offence. In R v. Carrolls( McQuaid J. stated that where a crime has become particularly 

prevalent, so that the Court must punish severely in order to assist in bringing it under 

control, rehabilitation of the offender becomes a secondary con~ideration.'~ 

Crimes of Violence 

Appellate courts have also made definitive statements for offences involving the use 

(1986), 72 N.S.R. (2d) 432, at p. 433. 

(1975), 36 C.R.N.S. 363 (Ont. C. A.). 

By referring to "the public interest" the court was no doubt referring to the 
requirement in what is now s.736 that a discharge must not be "contrary to the 
public interest". It apparently was saying that the general deterrent nature of a tariff 
sentence was such that it would ovemde a conditional discharge in light of the 
offender's previous record. 

(1 %O), 27 Nfld. & P.E.I.R. 159. 

This, of course, is subject to the very debatable presumption that general deterrence 
works! See: Cousineau, Douglas, Legal Sanctions And Deterreme, (1988), a report 
prepared for the Canadian Sentencing Commission, at p. 94-95, and Stuart, D. 
Canadian Criminal Law: A Treatise, 1995,3rd. ed. Scarborough, Ont.: Carswell, 
at pp. 56-57. 



of violence, particularly sexual and spousal assault. Apparently in recognition of the infinite 

variety of circumstances lmder which such assaults may be committed, however, they have 

not attempted to set tarifEs. Section 718.2(a)(ii) recognizes abuse of an offenders spouse or 

child as an aggravating factor but does not refer to violence in general as suggested by the 

Canadian Sentencing Commis~ion.~ 

In sexual assadt cases, particularly those involving young chiidren, Appellate Courts 

have made it clear that a period of incarceration is necessary in al1 but very exceptional 

circumstances. For example, in R v. Murray Mr. Justice MacDonald of the Appeal Division 

of the Nova Scotia Supreme Court, when dealing with the fitness of a sentence for sexual 

assadt, stated:" 

"... This particular crime however appears to be occurring with alarrning fiequency. 
As has been stated many times, courts have an obligation to the public to impose 
sanctions upon sexual offenders that will clearly indicate society's repudiation and 
indeed abhomence of their conduct." (Emphasis added.) 

In cases involving sexual assault of children by persons in a position of trust, such 

as a parent or grandparent, the quantum of any sanction should be increased. As Mr. Justice 

Matthews stated in R v. Hawkesss: 

" ... We are powerless to prevent crimes but we do have the power and the duty to 
impose fit and proper sentences. Sexual abuse of near helpless children by adults, 

86 See op. cit., note 2, at page 320, which recommended that the presence of actual or 
threatened violence or the achial use or possession of a weapon, or imitation thereof, 
and manifestation of excessive cruelty towards the victim be considered aggravating 
factors. 



upon whom they should be able to rely for protection, should incur sentences which 
hopefully deter the perpetrator and others so inclined and demonstrate society's 
revulsion of such conduct. Children must be protected; deterrence mut be both 
specinc and general, with emphasis on the general aspect of deterrence." 

Individuaked Dispositions 

In their attempts to make the punishment suit the offender as weil as the offence and 

take the special circumstances or characteristics of the offender into consideration, Canadian 

appeilate courts ofien recognize the need for "individualized dispositions". This may be done 

by reducing a period of incarceration suggested by sentencing guidelines, substituthg a 

period of probation for what would otherwise be a jail sentence, or simply taking the 

offender's special circumstances into consideration without any reference to a guideline or 

Lndividualized sentences are favoured rnost fkequently for: young offenders, mentally 

disordered persons and intermediate offenders. In the case of young offenders, the principle 

is legislated in Section 3(l)(f) of the Young Offenders Act which states: 

"It is hereby recognized and declared that in the application of this Act, the rights and 
fieedoms of young persons include a right to the least possible interference with 
fieedom that is consistent with the protection of society, having regard to the needs 
of young persons and the interests of their families." 

Typically, although the individualized sentence may involve a short period of 

incarceration, the emphasis will be on supervision, training or attempts to remove the 

circumstances which led to the offence. Treatment-oriented measures generally, and 

probation in particular, are sentences handed down with the needs and friture of the offender 

" This also applies when imposing fines as illustrated by R v. Hebb (1989), 89 
N.S.R. (2d) 137 (N.S.S.C.) 



much to the fore. Before imposing an individualized disposition the sentencing judge will 

generally reject the notion of a formula or t a s  approach. For example, in R v. Knockaert, 

" m h a t  an individual offender should receive for a particular offence for which he 
has been found guilty is dways a djflicuit and sensitive task It cannot be discharged 
by reference to any formula or tariff, nor by reference to perceived public opinion. 
It must be done in a manner that reflects the unique ckcumstances of the particular 
offender and of the offence." 

Similarly, MacDonald, J. A. stated in R v. seam:'' 

" We appreciate that some approximate consistency is desirable in the sentencing 
process but not, of course, to the extent of sacrifking individdized sentencing 
for unifonnity." 

Individualized sentences are also used on the other end of the spectnun; for example, 

to remove an offender fiom the public as long as possible due to his or her dangeroumess. 

In R v. Talbot the Appeal Division of the Nova Scotia Supreme Court h e d  a sentence 

of one year for an 18 year old convicted of wilfuily damaging a shop window. The Trial 

Court had taken note of his four previous convictions and stated that while the accused was 

quite Young, he had not benefited fiom previous sentences. MacKeigan C.J. agreed with the 

trial judge when he stated:'' 

" As other alternatives to imprisonment have already been explored with Talbot, 1 had 
no other alternative than to impnson him ... uniess Talbot's attitudes change 
and his Lifestyle improves his prospects for the future are not bright." 

" (1982),16Man.R.(2d)313,atp.317(Man.C.A.). 

9 1 (1 983), 60 N.S.R. (2d) 267, at 268 (N.S.C.A.). 

92 (1 977), 21 N.S.R.(2d) 689, at p. 690. 



Breach of Trust 

This is another area where the courts have made use of the individualized disposition. 

In such a case it is the position of the offender that determines the sentence. An offence by 

a person in a responsible position, such as a lawyer, policeman or treasurer, wili normally 

attract a severe deterrent sentence even where the sum involved or harm done is relatively 

insignincant For example in R v. Cusack, Hart, J. A. set aside a sentence of one day plus 

two years probation and imposed a jail term of nine months and stated that when considering 

crimes committed by poiice officers thatg3 

" their sentences should be more severe than that of an ordinary person who commits 
the same crime because of the position of public trust which they held at the tirne 
of the offence and their knowledge of the consequences of its perpetration." 

Sirnilarly in R v. Gormang4 the accused was treasurer of a Sick Benefit Fund. His 

breach of trust in diverting funds to his own use, was held to cd1 for the imposition of a 

"substantial" sentence as a deterrent to others so placed. 

Breach of trust has now been specincally codified as an aggravating circumstance in 

section 7 1 8.2(a)(ii). 

The choice between individualized and tariffsentencing may be phrased in a number 

of ways: treatment v. punishment, subjective sentencing v. objective sentencing, or 

sentencing the offender vs. sentencing the offence. Unfortunately, the sentencing judge often 

attempts to combine elements of individuaiized and tarB sentencing. When doing so he or 

she runs the risk that attempts to accommodate both aims wiU lead to the achievement of 

93 (1978), 26 N.S.R.(2d) 379, at p. 385 (N.S.C.A.). 

94 (1971), 4 C.C.C. (2d) 330 (Ont. C.A.). 
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r1either.9~ 

As CuIligan, C.J.S. stated in Morrissette, uniformity, so far as desirable, means 

uniformity of approach or approrcimate equality of treatment. This principle was repeated in 

R v. Johnson when the Alberta Court of Appeal in approving Bibi v. Johnas stated:" 

"We are not aiming at uniformity of sentence; that wouid be impossible. We are 
aiming at uniformity of approach." 

While there is no shortage of statements applauding the notion of un if^&^, an 

abundance of cases expressing concern over the use of too rigid an approach may also be 

found?' Consistency or unifonnity of sentence does not require a rubber-stamp penalty to 

be applied to al1 convictions for the same offence. Occasionally, a judge faced with an 

unusual or uncornmon case will cast aspersions upon the use of precedents. This does not 

affect the value of precedent and the range generally - the judge is simply saying that for 

some offences, fact situations are so diverse that no range has evolved. or, possibly, can 

ev01ve.~~ 

Unfortunately, appellate courts have not, to date, given any meaningful direction to 

trial courts with respect to the principles of proportionality, restraint and equality, in spite of 

. . - -- - - 

95 Op. cit., note 2, at p. 296. 

96 (1980), 71 Crim. App. R. 360, at p. 361 (Alta. C.A.). 

97 For example see quotation by Chief Justice Culliton in R v. Morrissette, op. cit., 
note 68. 

98 For example, see quotation by Chief Justice MacKinnon in R v. Grady, op. c h ,  note 
66. 

99 Le., the precedent is distinguishable. 
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the recommendations in the Archambault Report. Those principles were stated to be:lw 

1. the paramount principle governing the detexmination of a sentence is that the 

sentence be proportionate to the gravity of the offence and the degree of 

responsibility of the offender for the offence; 

2. the emphasis being on the accountability of the offender rather than 

punishment, a sentence should be the l e s t  onerous sanction appropriate in 

the circumstances and the maximum penalty shouid be imposed oniy in the 

most serious cases; and 

3. a sentence should be consistent with sentences imposed on other offenders 

for similar offences c o d t t e d  in similar circumstances. Instead, they have 

continued to make reference to possible purposes or justifications for 

punishment, without establishing any priority among them, or the principles 

to be applied for their attainment. 

These principles have now been codined wili the coming into force of sections 7 18.1, 

718.2@), 7 18.2(d), and 71 8.2(e) on September 3, i 996, and will be discussed in detaii in the 

next chapter. 

- - -- 

IoO Op cit., note 2, at p. 154. 



CHAPTER FOUR 

PROPORTIONALITY, RES'ïRA.INT AND EQUALLTY 

Proportionality lirnits the potential excesses which may result from overzealous 

sentencing action in the name of deterrence, rehabilitation, incapacitation or other pend 

objectives. It has been recognized by the Supreme Court of Canada in a nurnber of cases. 

In R v. Vaillanc~urt'~' the majority of the Supreme Court of Canada came close to 

a clear expression of the proportionality principle conceming degrees of culpability when it 

held the constructive murder provisions of Section 213(d) of the Criminal Code to be 

unconstitutional because it contravened Section 7 of the Charter. As a result, in order to be 

convicted of murder there must be some proportionai relationship between the degree of 

culpability and the magnitude of the stigma and punishment. Lamer, J. speaking for the 

majority stated: Io' 

"... there are, though very few in number, certain crimes where because of the special 
nature of the stigma attached to a conviction therefor or the avaiiable penalties, the 
principles of fundamental justice require a mens rea reflecting the particular nature 
of that crime. Such is theft, where, in my view, a conviction requires proof of some 
dishonesty. Murder is another such offence. The punishment for murder is the most 
severe in our society and the stigma that attaches to a conviction for murder is 
sirnilarly extreme. In addition, murder is disthguished fiom rnanslaughter only by the 
mental element with respect to the death. It is thus clear that there must be sorne 
speciai mental element with respect to the death before a cdpable homicide can be 
treated as murder. That special mental element gives rise to the moral 
blarneworthiness which justifies the stigma and sentence attached to a murder 
conviction. 1 am presently of a view that it is a principle of fundamental justice 

Io' (1987), 39 C.C.C. (3d) 118 (S.C.C.). 

'O2  Id.,atpp.131-132. 



that a conviction for murder c a ~ o t  rest on anything less than proof beyond a 
reasonable doubt of subjective foresight." 

This statement seems to be a clear expression of how the proportionality principle 

operates and why it should be a constitutional standard incorporated into the notion oE 

"fundamental principles of justice" in Section 7 of the Charter. 

In the same case, Lamer, I. M e r  stated:Io3 

"... before an accused can be convicted of an offence, the trier of fact must be satisfied 
beyond a reasonable doubt of the existence of al1 of the essential elernents of the 
offence. These essential elements include not only those set out by the legislature in 
the provision creating the offence, but aiso those required by Section 7 of the 
Charter. " 

Therefore, "the essential elements" required by Section 7 of the Charter appear to 

be those necessary to effect an appropriate propomonal relationship between the nature of 

the offence, including the degree of culpability and the severity of the penalty established by 

the legislature. 

Proportionality was ais0 considered by the Supreme Court of Canada in Smith v. The 

Queen'? The issue in that case was the proportionality between the severity of the penalty 

and the perceived gavity of the offence. Specifically, it dealt with ùie minimum of seven 

years imprisonment for an offence under Section 5(2) of The Narcotic Control ~ c t . ' ' ~  The 

majority held that such a minimum period of Vnprisonment upon conviction, regardless of 

the circumstances of the offence, amounted to cruel and unusual punishment under Section 

I o  Id., at p. 133. 

'04 Op. cit., note 57. 

los R.S.C. 1985, Chap. N- 1. 



12 of the Charter and the offending words of the section were found to be of no force or 

effect. The court stated that the test of whether a punishment is cruel and muSual is whether 

"the effect of the punishmentt' would be "grossiy disproportionate to what wodd have been 

appropriate" in the sense of being "so excessive as to outrage standards of decency." Lamer, 

" In assessing whether a sentence is grossly disproportionate, the court must nfit 
consider the gravity of the offence, the personai characteristics of the offender and 
the particular circumstances of the case in order to determine what range of sentences 
would have been appropriate to punish, rehabilitate or deter this particular offender 
or to protect the public fiom this particular offender. The other purposes which may 
be pursued by the imposition of punishment, in particular the deterrence of other 
potential offenders, are thus not relevant at this stage of the enquiry. ... Section 12 
ensures that individual offenders receive punishments that are appropriate, or at least 
not grossly disproportionate, to their particular circum~fances, while S. 1 pennits this 
right to be over-ridden to achieve some important social objective." 

Another recognition of the proportionality principle by the Supreme Court of C w d a  

appears in R v. Martineaulo7 where Lamer, C.J.C. stated that this principle is "linked to the 

more general principle that criminal liabiiity for a particular result is not justified except 

where the actor possesses a culpable mental state in respect of that result" and that the object 

of criminal liability is "to maintain a proportionality between the stigma and punishment" 

attached to an offence and "the moral blameworthiness of the offender." 'O8 

Two conclusions may be drawn fiom these assertions, namely: 

1. constructive liability, which is liability for the consequences of a prohibited 

'O6 Op. cit., note 57, at p. 1073. 

'O7 (1990), 58 C.C.C. (3d) 353 (S.C.C.). 



act that was neither foreseen or foreseeable nor intended, is not 

constiîutionaily acceptable; and 

2. consistency in the criminal law requires that "constructive sentencing" 

(punishment for consequences that were neither foreseen or foreseeable, nor 

intended) is no more permissible than constructive liability. 

It therefore appeared that there was a E t  not only on the type of sentence authorized 

by statute or "prescribed by law" in the laquage of S. 1 of the Charter, but also to the effect 

of the sentence achially imposed (or in other words, the outcome of the exercise of the 

sentencing judge's discretion). However the Supreme Court of Canada has not been 

consistent regarding the reach and pe~asiveness of these concepts in subsequent decisions. 

For example, in R v. ~ o g a n ' ~  Lamer, C.J.C. referred to the very flexibility of the 

sentencing process as a possible limitation on the application of the proportionality doctrine. 

He left open the possibility of offences where the mens rea required for conviction is not 

proportional to the potential sentence, at least where the sentence is not fixed or mandatory 

The existence of a sentencing scheme of suficient fiexibility to accommodate varying 

degrees of cuipability therefore appears to be a means of j u s t w g  breaches of the 

proportionality principle. 

The potential danger of reliance on flexible sentencing was demonstrated in the 

dissenthg opinion in R. v. Nguyen; R v. Hess"' where McLachin, J. identified judicial 

discretion in sentencing as a partial justification for a section 1 override of an accused's rights 

(1990), 58 C.C.C. (3d) 391 (S.C.C.). 

"O (lggo), 59 C.C.C.(3d) 161 (S.C.C) 



under section 7 of the Charter by stating:"' 

"While the accused may be convicted in the absence of knowledge ..., his lack of 
cuipability may be expected to be reflected in his sentence. ... mf the court is 
persuaded that the accused was tnily moraily blameless, he may be set fiee: see S. 663 
[now 73 71 of the criminal Code." 

Wilson, J., speakhg for the majority disagreed, saying : l2 

"mhere shouid be some correlation between moral blame aod punishment. But one 
cannot leave questions of mental innocence to the sentencing process. The legislation 
must take into account the implications of the distinction between the mentally 
innocent and the mentaüy guiity when drafting legislation. Any flaws in the provision 
cannot be justified by arguments that ask us to have faith that the prosecutor and the 
judge will take these fiaws into account when deciding how the accused will be 
punished. Reliance on prosecutorid or judicial discretion to mitigate the harshness 
of an unjust law will provide little cordort to the mentally innocent and cannot, in 
my view, serve to justify a fûndamentally unsound provision." 

In R v. ~rkell"' Lamer, C.J.C. agreed with the British Columbia Court of Appeal 

that the principles enunciated in R v. VailIa~court~~~ applied only to the elements of the 

substantive offence, not to sentencing and that in determining sentence many factors other 

than moral blameworthiness of the accused must be considered, including general deterrence, 

perceived danger to the public, and the prevalence of certain types of offences.' l5 However, 

he also stated:' l6 

" in a fair and just pend system, there should be a generai correlation between the 

Id., at pp. 198-199. 

Il2 Id., at p. 176. 

I l 3  (1990), 59 C.C.C. (3d) 65 (S.C.C.). 

Il4 Op. cit., note 10 1. 

Op. cit., note 1 13, at p. 69. 

'16 Id. 



imposition of harsh penalties and the seriousness of the offence, and that distinctions 
in sentencing schemes should not be arbitrary or irrational." 

In R v. Luton1 17, Lamer, C. J.C. went slightly M e r ,  using more vivid language 

to describe the constructive liability principle. He said that the combination of section 

214(5)(e), murder during a kidnapping and forcible codinement, [now section 23 1(5)(e),], 

and section 669, life Mprisonment, [now section 7421, "demonstrates a proportionality 

between the moral turpitude of the offender and the malignity of the ~ffence.""~ 

R v. Brown119 is a case which is typical of the division in Canadian criminal law 

between the determination of liability and the imposition of sentence. Brown was charged 

with MO counts of dangerous driving causing death and two counts of dangerous driving 

causing bodily h m .  In spite of the fact that the jury found him guilty of four counts of 

dangerous driving? without causing either death or bodily harm, he was sentenced to 

twelve months imprisonment, which was twice the normal range for such offences. In the 

Saskatchewan Court of Appeal the parties agreed that the jury had been correctly instructed 

regarding causation.'" It was also agreed that, if no causal comection was found between 

the driving conduct and the hamiful consequences, the Crown must be content with the 

penalty range for the included offence (in other words, therc could be no constructive 

I I 7  (1990),58C.C.C.(3d)449(S.C.C.). 

I I 8  Id., at p. 457. 

l i s  (1991),66C.C.C.(3d)l(S.C.C.). 

120 R V. Brown (1990), 75 C.R. (3d) 76 (Sask. C.A.). 



liability).12' That should have meant that the punishment for the included lesser offence could 

not be increased to reflect the hamiful results of that driving. However, the Court of Appeal 

upheld the sentence which appeared to reflect the consequences. Wakeling, J.A. contended 

that, since the appellant was at least partly to blame for a serious accident which took two 

lives, the sentence was not exceptional when compared to cases with simiiar 

consequence~.'~ He agreed that the sentence was beyond the usual range for the offence of 

dangerous dnving, but insisted that it was "substantially lower than the appropriate sentence 

would be if the accused had been found guilty of dangerous driving causing death."ID He 

satisfied himseifthat the sentence was just, because the trial judge had clearly described the 

conduct of the appellant as amounting "to more than a minor driving ix~fiaction."~~~ 

Wakeling, J.A. concluded his judgment with the folIowing general statement supporthg 

judicial discretion in sentencing:Iu 

"The iine of demarcation between an appropriate sentence or the major offence and 
for a lesser included offence is not one which can be clearly delineated so as to 
enable one offence to be isolated from another and a sentencing transgression thereby 
readily identified. The facts on some occasions, and this is probably one of 
those occasions, rnay require an unusuaiiy severe penalty for the Iesser inciuded 
offence, and in such circumstances the sentence is not an undue extension of the 
normal range but is in reality only the product of the trial judge's proper role of 
determining the serïousness of the lesser offence." (ernphasis added) 

l2' Id., at p. 8 1. 

lU Id.,atp.83. 

Id., at p. 84. 

124 Id., at p. 85. 

It5 Id. 
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That statement is significant because it demonstrates the lack of coherence in curent 

sentencing policy. While the reasoning is interesting, it is curious that an "unusuaiIy severe 

penalty" was not identifïed as a sentencing transgression. It is, perhaps, comprehensible that 

the most senous end of one penalty range could spill over into the lowest end of a higher 

penalty range, but to Say that an offence cannot be identined by the sentence imposed for it, 

is not. Serious offences resuit in severe penalties and less senous offences in less severe 

penaities. Once the appropriate penalty range for an offence is identified, there shouid, of 

course, be room for adjustment based on aggravating and mitigating factors, but Wakeling, 

J.A. indicates that the facts of a case can resuit in the dissolution of the main lines of 

demarcation. 

The sentence of imprisonment in Brown was reduced to six months on M e r  appeal 

to the Supreme Court of Canada.'26 Stevenson, J. on behalf of the Court found that the 

verdict of dangerous driving simpliciter, in the face of the more serious charges left no room 

for ~~ecu l a t i on . ' ~~  The jury negated the factor of causation in reaching its verdict and, 

therefore, the trial judge and the majority of the Court of Appeal erred io considering the 

consequences of death and bodily injury when it acquitted the accused of dangerous driving 

causing death and bodily injury. Unfortunately, the Court did not take advantage of this case 

to make a clear pronouncement on the appropriateness of applying what amounted to 

constructive sentencing by both the trial court and the Saskatchewan Court of Appeal. 

Instead of simply concluding that the consequences of Mr. Brown's actions shouid not have 

126 Op. cit., note 119. 

12' Id.atp.5. 
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been considered in assessing his sentence because they were irrelevant, it wodd have been 

more helpful to have said that doing so was inappropriate because they gave rise to a 

sentence that was not proportionate to his degree of responsibility for those consequences. 

To complicate the issue m e r ,  Madam Justice McLachin's reasoning in her 

dissenting opinion in EIessl** was applied in the majority decision in R v. Creighton 12' 

where it was decided that foreseeability of the risk of death was not required for a 

manslaughter conviction. AU that was required was foreseeability of the risk of bodily harm 

which is neither trivial nor transitory. Madame Justice McLachin M e r  stated that the 

flexible penalty for manslaughter justified a conviction where death was not inte~~ded.'~' 

It therefore appears fiom these more recent decisions of the Supreme Court of Canada 

that its position on the place of constructive liability and constructive sentencing in Canadian 

criminal Iaw is less clear, and the most that can be said is: 

1. for some offences conviction is justified only where there is proportionality 

between moral blameworthiness and punishment; 

2. where Parliament so desires it may adjust the available sentences and even 

establish fixed sentences where justined by considerations of "deterrence and 

social ~ondemnation,"~~' provided that the resdting distinction is neither 

128 Op. cit., note 1 10. 

12' (1993), 23 C. R.(4th) 189 (S.C.C.). 

"O nie  facts of this case were somewhat utlusual in that the conviction resulted fiom the 
accused adrninistering a street drug to the deceased who died unexpectedly. 

l 3  Op. cit., note 1 13, at p. 72. 



arbitrary nor irrational'"; and 

3. where Parliament has chosen to make an offence a consequence-related crime, 

those consequences cannot be considered when sentencing for a less senous 

included offence, 

The use of constructive sentencing is particularly problematic in driving offences 

because both the determination of iiability and the sentences imposed appear to depend, not 

on the risk created, but on whether or not physicai harm resulted fiom the offence. In many 

cases, therefore, sentences may depend in large part on unforeseeable and unintended events 

which do not affect the accused's dangerousness to society or moral blameworthiness. 

Constructive sentencing therefore remains constitutionaily pennissible and, because 

of the utilitarian underpinning of offences like dangerous driving, Canadian courts appear 

to have felt justified in systematically applying that principle in the name of general 

deterrence when imposing sentences.'33 This practice will no doubt continue, at least until 

such time as the Supreme Court of Canada takes advantage of the opportunity to consider the 

failure of judges to adequately consider the subjective p ~ c i p l e  of sentencing, ie., that a 

person should only be held responsible for an offence if and to the extent that he chose to 

13* S. 23 l(5) of the Criminal Code, which was found to be constitutionaily valid in R 
v. Luxton (op. cit., note 1 17) gives statutory recognition to this principle. 

I J 3  For example, see: R v. Brooks (1987), 50 M.V.R. 257 N.S.S.C.A.D.) at p. 273 
where the accused was sentenced to thuty months in order to satisfy "society's 
abhorrence of what amounted to a gross course of criminal conduct ... culminating 
in a fatal accident"; R v. Peck (1989), 14 M.V.R (2d) 136 (Man. C.A.) Where a 9 
month sentence was imposed for dangerous dnving simpliciter because 4 persons 
were killed; and R v. Bird (1 989), 16 M.V.R (2d) 46 (Sask. C.A.) - 2 years less one 
day for speeding in a residential neighbourhood. 



commit it, believed he was committing it, or knowingly risked committing it.'" Therefore, 

consideration of objectively UIlforeseen consequences at sentencing would be Vrelevant to 

the underlying offence. Doing so would recognize the requirernent for a logical connection 

between conviction and sentence. The practice of sentencing courts emphaskhg the criteria 

of utility in criminal law while underplaying the deterrence role of conviction cannot be 

justified; both conviction and sentence are complementary parts of criminal punishment The 

justification for the latter must corne fiom elsewhere. 

Mr. Justice Lamer's notion of "stigma" as expressed in Vaillan~ourt'~~ and 

 arti in eau'^^ may be one source of such justification. However, the exact meaning of that 

term is unclea.. It may be that it is a concept that serves to link, juste and explain the 

fiuidamental necessity for proportionality in Canadian criminal law. On the other hand, it 

rnay be an empty concept that has been over-emphasized. In a powerful dissenting opinion 

in Martineau Madam Justice L'Heureux-Dube placed that notion in doubt when she 

stated: '37 

"1 h d  this concentration on social "stigma" to be overemphasized, and, in the great 
majoriv of cases, completely inapplicable. The facts in the present appeal reveal the 
truly heinous nature of the criminal acts at issue. The concem that these offenders not 
endure the Mark of Cain is, in my view, an egregious exarnple of misplaced 
compassion. Ifthe apprehension is that the offenders in question w i U  suffer fiom their 
"murderer" label, I suspect they will fare little better tagged as "manslaughterers." 

134 See A. Ashworth, 1983, Sentencing and Penal Policy (London: Weidenfeld & 
Nicolson. 

13' Op. cit., note 10 1. 

'" Op. cit., note 107. 



L'Heureux-Dube, J. cites GordonI3' in an attempt to give content to the notion of 

stigma stating that Gordon speaks of "stigrnatization" as the purpose of class@ing offences 

based on moral guilt and that he is adamant that: 

"the assessrnent of moral guilt depends on a view of the whole circumstances, and 
not on the distinction between the presence or absence of a particdar mental event 
such as the foresight and acceptance of a risk ... any realistic approach to the problem 
must recogaize that what is uitimately in issue is the community's moral judgment 
on the accusedts behaviour, and not the satisfaction of a legal formula" 13' 

This argument allows for the continued appiication of utilitarian considerations in d e m g  

offences, something that pure subjectivism will not allow and clearly requires serious 

consideration by the Supreme Court of Canada. 

The practical result of applying the subjective principle to offences such as dangerous 

driving would be to severely restrict the scope of criminal liability attributable to such 

offences and reduce their usefulness as a means of restricting the physicd harm that results 

Utilitarian reasoning has long been a prime jusfincation for punishment; and still is. 

"Punishment is not only permissible, but desirable; it is not merely inherent in the 
idea of law but also socially necessary in order to maintain laws .... [Plunishrnent is 
justified not merely because it is deserved but aiso because it contributes toward 
crime contro1"- 

Therefore, there are likely to be many instances where the subjective principle will have to 

Id., at p. 369. 

n9 See G.H. Gordon, Subjective and Objective Mens Rea, [1975] Crim. L. Rev. 355, 
at pp. 389-90. 

Op. cit., note 134, at p. 18. 



give way to utilitarian reasoning. 

In Hess, however, the majority of the Supreme Court of Canada appears to have 

decided that such reasoning is against the principles of fundamental justice, at least where 

deterrence is concemed. Wilson, J. stated: 14' 

"... the criminal law has corne to recognize that punishing the mentdy innocent with 
a view to advancing particular objectives is fiinhentally Ullfair. It is to use the 
innocent as a means to an end. Whiie utilitarian reasoning may at one time have been 
acceptable, it is my view that when we are dealing with the potential for life 
imprisonrnent it has no place in a fiee and democratic society. Thus, even if there 
were some substance to the premise on which the deterrence argument is based, 
the argument wodd d l ,  in my opinion, Iead to a fundarnentally &air state of 
affairs. " 

The Supreme Court of Canada has therefore failed to clearly enunciate whether the 

general doctrine of proportionality applies to all criminal offences or whether it is somehow 

limited to the "few offences" characterized by grave stigma and severe punishment. 

Furthemore, it has not taken a clear position on the use of constructive sentencing. Although 

its pronouncements represent a version of the proportionality principle, it is not one that 

accords entirely with this concept as delineated by the Canadian Sentencing Commi~sion.'~~ 

As a result of their adherence to a utilitarian approach to criminal sanctions the Nova 

Scotia Court of Appeal and other appellate courts have, either consciously or unconsciously, 

avoided any discussion of the principle of proportionality. In R v. Lockhart MacKeigan, 

C.J.N.S. stated: 'j3 

14' Op. cit., note 1 IO, at p. 175. 

142 Op. cit., note 2. 

143 (1 W6), 14 N.S.R.(2d) 262, at p. 264 (N.S.C.A.). 



"The other cases are not before us and we cannot suggest, since we are not familiar 
with the circumstances, that the sentences imposed were wrong as to quantum, ... We 
have to consider only whether the sentences imposed upon the appellant Lockhart are 
fit sentences. We cannot be influenced, assuming for present purposes that the other 
cases may be similar, by the fact that lesser sentences were there imposed." 

Was Chief Justice MacKeigan saying that proportionality is not important, or merely 

ignoring the principle altogether? The sentencing decision wouid have been much more 

helpful to triai court judges if he had recognized the principle and either indicated that the 

sentences in the other cases offended that principle, or disthguished the case at bar. 

The same corn had another opportunity to consider the p ~ c i p l e  approxllnately one 

year later in R v. Tobin.'" Udortunately, it failed to do so once again. M e n  discussing the 

sentence in relation to that of the appellant's accomplice, MacDonald, J.A. stated:I4' 

"1 would but add that assuming the same court sentenced both the appellant and his 
accomplice, and assuming that the accomplice was treated with excessive leniency, 
such does not bind this Court to repeat such e m r  with the appellant The function of 
this court is to consider the fitness of the sentence imposed upon an appellant having 
regard only to proper sentencing principles, excessive leniency in sentencing an 
accomplice or CO-accused has no place in such consideration." 

It is not clear whether Mr. Justice MacDonald considered proportionaiity to be among 

the "proper principles of sentencing", or if he simply did not address his mind to it. 

Subsequently, in The Queen v. Dean Michaei Schrader 14' Mr. Justice Chipman of 

the same court rejected the Crown's arguments for a more comprehensive balancing of 

sentencing principles, including proportionality, and went back to its old standby, R v. 

'" (1977),17N.S.R.(2d)534(N.S.C.A.). 

145 Id., at p. 538. 

146 (1991), 104 N.S.R.(2d) 9 1. 
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Gradyt4', in dismisshg an appeal against what the Crown considered to be too lenient a 

sentence. 

A recent decision of the trial division of the Nova Scotia Supreme Court is even more 

curious. In R v. McQuaid (EL) et Saunders, J. when sentencing an offender for assault 

causing bodily h m ,  indicated that the range of sentences for manslaughter was more 

appropriate for the Iesser offence before the court. Although the injuries sustained by the 

victim in the case cleariy called for a substantiai denunciatory sentence, that reference is 

somewhat aiarming because it appears to carry constructive sentencing to a new level - 

punishment for coosequences that did not occur. At page 106, Saunders, J. stated: 

" ... 1 do not ascribe to the saw-off or split-the-diifference approach to sentencing. 1 
will do what I think is right, according to law. 

What did he rnean by the "saw-off or split-the-ciifference approach"? Was he implying that 

judges who impose a sentence somewhere between that recommended by Crown and defeace 

counsel do not do so accordhg to Iaw? Isn't that approach by Crown attorneys and defence 

counsel implicit by the very nature of the adversarial system, and isn't it more Iikely that the 

sentencing judge, who decides on such a sentence does so based upon what he or she 

believes to be the appropriate sentence according to law? Secondly, it is difEcult to reconcile 

that statement with his subsequent application of the law. The only principles that he refers 

to are protection of the public (including specifïc and generai deterrence), and denunciation. 

Yet he applied what amounted to a constructive sentence which went far beyond anything 

14' Op. cit., note 66. 

14* (1996), 149 N.S.R.(Zd) 104. 



the Supreme Court of Canada has even suggested in the cases referred to earlier. In doing so 

he stated at page 109: 

"... 1 think the range of sentencing in mansiaughter cases is more apt to the situation 
before me. 1 have paid particula. attention to the decision of the Appeal Division of 
this court in the case of R v. Silvea (1988), 86 N.S.R(2d) 346; 218 A.P.R. 346 
(C.A.), as well as a decision of the Alberta Provincial Court in the case of R v. 
Carolan (R.J.) (1995), 163 A.R. 238 (Prov. Ct.)." 

Aithough the cases referred to in that quotation involved substantial sentences and the former 

was approved by the Nova Scotia Court of Appeal, constructive sentencing did not play a 

part in either situation. 

The sentence was subsequently reviewed by the Nova Scotia Court of Appeal in 

relation to a CO-accused in Spencer Dixon and Her Majesty The Queed4' with no 

consideration being given to the appropriateness of the constructive sentencing approach 

adopted by the triai judge. Although counsel for the appellant argued that the sentence was 

out of line with other sentences for aggravated assault which should have, at least indirectly, 

raised the issue of constructive sentencing, Chipman, J. A. only considered the quantum of 

the sentence in upholding the decision of the trial judge. Although the sentence may very 

well have been appropriate for the circumstances of the case, it would have been helpful if 

the Court of Appeal had at least recognized the danger in principle of the approach taken by 

the sentencing judge. Instead Mr. Justice Chipman said at page 68 of that decision: 

"For a long t h e  this Court has stated its unwillingness to interfere with a sadaice 

where the trial judge has not rnisapprehended the pruiciples of sentencing ... " 

That choice of words is unfortmate and supports the conclusion that the Nova Scotia Court 

ld9 CAC.  No. 126136, January 15, 1997 (N.S.C.A.), currentiy unreported. 
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of Appeal is either consciously or unconsciously, avoiding a discussion of the principle of 

proportionality, particularly as it relates to constructive sentencing. This decision is cunently 

under appeal to the Supreme Court of Canada and it is hoped that the issue of constructive 

sentencing wiii be addressed by that Court and not treated as simply a question of quantum 

as it did in R v. Brown,*So 

As the preceding cases indicate, there has been no clear direction given to judges who 

are faced with certain high profile cases where public pressure either demands convictions 

or substantial sentences of incarceration. Although the Supreme Court of Canada clearly 

indicated that constructive liability was unconstitutional in Martineau,ls' Smith,'" and 

Vaillanc~urt"~ it has backed off fiom that position considerably, particularly in R v. 

C reighton '" where it decided that the foreseeability for one offence (manslaughter), only 

required foreseeability of a lesser offence (bodily harm). As Uidicated, it has been even more 

circumspect concerning the constitutionality of constructive sentencing. While it is 

undoubtedly true that a system of criminal punishrnent should incorporate considerations 

other than the seriousness of the offence in determining a scheme of sentencing, it does not 

follow that sentencing considerations should be distinct fiom those of conviction. Hopefûlly, 

now that proportionality has been codified as  a f'undamentai principle of sentencing in 

''O Op. cit., note 1 19. 

Op. cit., note 10% 

'" Op. cit., note 57. 

Op. cit., note 1 O 1. 

l" Op. ch., note 129. 
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s.7 18.1 of the Code, trial judges will address their min& specifically to it. Unduly harsh 

sentences should be considered to have overly emphasized the gravity of the offence and the 

degree of involvement of the offender, while unduly lenient sentences should be considered 

not to have adequately addressed those factors. This will undoubtedly be fertile ground for 

fiiture appeals and will likely force the Suprerne Court of Canada to revisit its position on 

constructive sentencing within a relatively short time. 

Res train t 

Any criminal sanction imposed in a degree which is unnecessary to attain a valid 

pend objective amounts to gratuitous violence done to an individual in the name of the state. 

This principle was enunciated by the Govemment of Canada as governing the whole process 

of its Criminal Code review.lSs It was reiterated by the Canadian Sentencing Commission 

when it stated:lS6 

" Humanitarian concerns dictate that punishment should be Micted with restraint." 

This principle was also prominent in the govemment's first proposal for a statutory 

staternent of sentencing purpo~es.'~' which died on the order paper. It appears as the second 

principle of sentencing in the Archambault Report'" and subsequent proposed legislation 

- 

is Op. cit., note 3 1. 

lS6 Op. cit., note 2, at p. 165. 

Op. cit., note 33. 

Is8 Op. cit., note 2, at p. 154. 



which died following the 1993 federal e lec t i~n. '~~ 

In the BmCs Motor Vehicle case, Lamer, J. stated:I6' 

" Consequently, the principles of fiindamental justice are to be found in the basic 
tenets and principles, not only of our judicial process, but also of other components 
of ou .  legal system. ... Whether any given principle may be said to be a principle of 
hdamental justice within the meaning of section 7 will rest upon an analysis of the 
nature, sources rationale and essential role of that principle within the judicial process 
and in our legal system as it evolves." 

When considered in the light of the above statement it seems inconceivable to deny 

that the principle of restraint is one of the principles of fundamentai justice which must be 

included in S. 7 of the Charter. Moreover, it has now been recognized in s.718.2 (d) and (e) 

of the Code as a principle to be considered during the sentencing process. 

Those sections read as follows: 

s.718.2(d): "an offender should not be deprived of Liberty, if less 
restrictive sanctions may be appropriate in the circumstances, and 

s.718.2(e): aIl available sanctions other than irnprisonment that are reasonable 
in the circumstances should be considered for al1 offenders, with particula. 
attention to the circumstances of aboriginal offenders." 

Since there is no indication in the section rhat "deprived of liberty" is codined to the 

sanction of imprisonment, restra.int is required in regard to al1 sanctions which may affect a 

liberty interest. Probation terms, which are deemed to be too onerous, may be subjected to 

scrutiny on the basis that they do not conforrn with a less restrictive sanction requirement. 

This principle may also give nse to review on the basis that an absolute discharge should 

Is9 Op cit., note 39. 

Reference re Section 94(2) of the Motor Vehicle Act, RSsBmCm 1978, C.288, 
[1985] 2 S.C.R. 486, at p. 512. 
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have been granted rather than a fine or a conditional discharge. Therefore, all sanctions can 

be reviewed against that requirement of the section. 

The use of the word "should" in both subsections is also open to question. Will it be 

interpreted to mean that sentencing judges must specifïcally refer to the section and either 

apply or reject it with appropriate reasons, or that he or she must simply use language which 

indicates that the principle was considered? Once again this is likely to lead to an increase 

in the number of sentencing appeals and only tirne w i l  d e t e d e  what jurisprudence will 

result from the codification of this principle. 

The new conditional sentence provided for in s.742.1 is lîkely to lead to a M e r  

restraint on the sentencing judge because of the apparent entitlement of an offender to serve 

a sentence less than two years in the c o m ~ t y  if he or she will not "endanger the safety of 

the community". That could mean that an offender may commit property related offences ad 

innnitum without going to jail. What about vehicular manslaughter cases, the non-violent 

drug dealer etc.? Of course, the section only States that such a sentence is available to such 

an offender. It does not entitie him or her to it if the sentencing judge considers it to be 

inappropriate. It is unfortunate that the legislator did not use a phrase which connotes a less 

stringent standard such as "a substantial likelihood that the offender would commit a 

criminal offence" similar to the standard for judicial interim release. 16' Once again it is likely 

that the section will engender numerous appeals and only time will tell whether it receives 

As provided in s.5 15(1 O)@) of the Code. 



a liberal or more restrictive interpretati~n.'~~ 

Eqaality 

The concept of equality creates some of the gr eatest difficulties for the criminal 

justice system. One of the loudest cries for sentencing reform in Canada is fiom those 

seeking to eliminate or, at least, reduce disparity. That often arises through the use of 

utiiitarian principles of deterrence and rehabilitation enunciated by Canadian appellate 

courts. Any principle of sentencing which takes into account the rehabilitative potential of 

the offender is an invitation to inequaiity when viewed fiom a retributive perspective. 

In R v. Smith Lamer, J. stated?" 

Y.. the court must fkst consider the gravity of the offence, the personal characteristics 
of the offender and the particular circumstances of the case in order to determine what 
range of sentence would have been appropnate to punish, rehabilitate or deter this 
particuiar offender." 

This approach is consistent with the principles of sentencing adopted by vutual1y al1 

Canadian courts of appeal. Unfortmately, a particular sentencing judge's disposition to 

emphasizz Say, deterrence, or incapacitation as opposed to reform or rehabilitation may have 

a sipnificant effect on the severity of the penalty imposed upon an offender. It is this 

162 The recent amendment to s.742.I(b) (Stats. Can. 1997, c.30) which became law on 
May 14, 1997, requiring that the imposition of a conditional sentence "not endanger 
the safety of the comrnunity" and "be consistent with the fundamental purpose 
and principles of sentencing set out in sections 718 to 718.2" should cl&@ the 
situation for sentencing judges. The recent unreported decision of Gruchy, J. of the 
Nova Scotia Supreme Court in The Queen v. Linda Anne Hiii (C.R. No. 133982, 
February 17, 1997), is consistent with such an approach and seems to indicate that 
s.742.1 is likely to be given a liberal interpretation in cases where the circumstances 
of the case would normally dictate a period of incarceration. 

163 Op. cit., note 57, at p. 1073. 
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simultaneous adoption of inconsistent principles which has the affect of causing sentencing 

disparity, which may be contrary to section 15 of the Charter. 

While, on the surface, it may be argued that an accused who is given a relatively 

severe sentence by a judge who discounts rehabiiitation as a purpose of sentencing, or whose 

social, economic or other characteristics make him or her an unlikely candidate for successful 

rehabilitation, is being discriminated against, this kind of discrimination should be upheld 

under section 1 of the Charter because the social interest in the rehabilitation of offenders in 

a fiee and dernocratic society shodd be a reasonable limit which can be demonstrated to 

justify an Ilifnngement of equal punishment even considering the principles of 

pro portionality and restraint . 

Equality has now been recognized as a fundamental principle of sentencing in s.718.2 

(b) of the Code which states: 

"A sentence should be similar to sentences imposed on similar offenders for similar 
offences committed in sirnilar circumstances;" 

Since that is merely a codification of the existhg cornmon law, it adds form rather than 

substance to the sentencing process. It remains to be seen what affect, if any, that will have 

on sentencing judges. 

Conclusion 

As the case law referred to in this chapter indicates, prior to September 3, 1996, 

proportionality, restraint, and equality were recognized as valid constitutional principles for 

sentencing. However, the cases merely indicate that there are situations where those 

principles should take precedence over rehabilitation as a matter of proper policy and 



60 

coflstitutional doctrine in determining severity of sentence. They failed to clearly identify 

proportionality, restraint and equality as constitutional principles governing the imposition 

of criminal sanctions and rehabilitation as a coIlStitutionally valid purpose for criminal 

sanctions. That has now been done by the proclamation of sections 7 1 8 ,7  18.1 and 7 18.2 of 

the Code as of September 3,1996. 

Research in Canada and the United States has cleady identified sentencing disparity 

as a major concern for the criminal justice system.'" Disparity results in injustice to 

offenders, and confusion on the part of the public. In addition, it diminishes the value of 

sentencing decisions as precedents for other members of the judiciary. It is also reasonably 

clear that dispanty between courts in sentencing practices can be accounted for more by the 

beliefs and goals of the decision maker than by the facîs of the individual cases.16' Judges 

dEer in their pend philosophies, in their attitudes, in the ways in which they define what the 

iaw and the social system expect of them, and in how they use information available to them. 

Therefore, two judges suggesting dif3erent sentences for an identical case might both be 

"nght" (or, for that matter, wrong) if one accepts the legitimacy of different priorities being 

given to different purposes or principles of sentences. While it remains to be seen what affect 

the new sentencing provisions in Part ?UUII of the Code will have on sentencing disparity, 

it is likely that unwarranted variation is d but inevitable. As a result, every effort should be 

'" Solicitor General, Canada, Criminal Justice Research, 1981. 

165 See: A.N. Doob, and J.V. Roberts, Crime and the Officia1 Response to Crime: The 
View of the Canadian Public. Ottawa: Department of Justice, 1982, and A.N. Doob, 
and J.V. Roberts, An analysis of the Public's View of Sentencing. Ottawa: 
Department of Justice, 1983 
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made to structure the cruninal justice system to ensure that judges have the necessary 

experience prior to appointment and adequate access to continuing education to enable them 

to perfom the sentencing h c t i o n  as effectively as possible. Furthemore, as will be 

âiscussed later in this paper, the creation of a uniforni court system wilI permit criminal court 

judges to achieve a higher degree of expertise than is possible under the present system. In 

addition to reducing sentencing disparity, such a system would aiso provide a more qualified 

pool fiom which provincial appellate courts could draw." 

166 Under the present system appointees to Appellate Courts generally corne fiom 
provincial Supreme Courts or the private bar. In either case, they rarely have 
expertise in the field of criminai law. 



CHAPTER F'IW 

RESTORAlTW JUSTICE AND THE 

PRINCIPLES OF SOCIAL RESPONSLBILITY 

During recent years there has been a growing body of literatwe criticinng the 

criminal justice system's use of deterrence as a means to achieve its goal of protecting the 

p~blic.'~' The critics believe that the system is a failtue because, not only does detenence faii 

to rehabilitate offenders, it often makes them worse because they are stigmatized by the 

system following con~ict ion. '~~ As a result, persons with criminai identies are left to find 

cordort in the society of others similarly stigmatized, those who are attracted into criminal 

subcultures, and those who treat prison as an educational institution for learning new skills 

for the illepitirnate labour market.'69 This approach to criminai justice has become known as 

"Restorative Justice" and it has becorne the slogan of a global social movement. 

Restorative Justice proponents advocate the use of "reintegrative shaming" in place 

of stig~natization.'~~ The theory is based upon the claim that the societies which shame 

lts7 For example see: John Braithwaite, and Philip Pettit, 1985, Not Just Desserts: A 
Republican Theory of Criminal Justice, Oxford: Oxford University Press; 
Philip Pettit, with John Braithwaite, 1993, Not Just Desserts Even in Sentencing, 
Current Issues in Criminal Justice 4, at pp. 225-239; and T. Crawford, K. Strong, K. 
Sargeant, C. Souryal, and D. Van Ness, 1990, Restorative Justice: Principles, 
Washington7 DC : Justice Fellowship. 

'68 Op. cit., note 46. 

Its9 Id., at p. 6. 

I7O See John Braithwaite, Crime, Shame and Reintegration, Cambridge: Cambridge . 

University Press, 1989. 



criminal conduct most effectively have the lowest crime rates."' The merence  between 

stigmatization and reintegrative shaming is that the latter prevents crime while the former 

makes crime problems worse. That resuits fiom the belief that stigmatizism makes outcasts 

of offenders by treating them as evii people who have done evil acts. Reintegrative shaming, 

on the other hand, redts  in disapproval of the deed while treating the person as essentidly 

good. '" 

Restorative justice not only restores offenders and the cornrnunity, it dso results in 

a more victim-centered criminai justice system. Property lost or personal injuries sustained 

during the commission of the crime are restored or victims are cornpensated for them. More 

importantly, however, the lost sense of security that is often felt by victims of crime is 

restored under such a system.'" 

Social responsibility is one of the principles of restorative justice. It requires a 

commitrnent to human dignity, shared responsibility, avoidance of violence and vengeance, 

and the pursuit of change in the context of peace rather than security. It is aimed at fhthering 

the personal and social well being of dl persons involved in a crllninal situation (including 

the accused), and mlliimize the harm caused to any person or group. 

Advocates of this principle suggest that criminal justice as it now exists does not 

meet such basic human needs as dignity, fiiendship, a sense of solidarity, knowledge and 

understanding. They Say it fails to recognize that human rights and human needs are not 

I7I Op. cit., note 46. 

l n  Id. 

Id., at p. 9. 



identical and that human dignity must be protected at each stage of the process - fiom arrest 

to incarceration (if necessary), to re-integration with ~ociety. '~~ They also reject the argument 

that because crime rates have not come down, the social policies of the 1 9 6 0 ' ~ ~  which were 

synonymous with creating a more equitable, less oppressive and more just society, through 

the introduction of extensive welfare and public housing programs, are no longer appropnate. 

Instead, they question whether poverty has r e d y  been reduced, particdarly, among native 

Canadians and other disadvantaged citi~ens."~ Experience during the past th.* years 

perhaps supports both views because we cannot reduce criminality and poverty by simply 

throwing money at those problems. Beneficiaries of such programs have to be taught 

responsibility and self esteem so they c m  work their way out of poverty; not conditioned to 

be orphans of the state for the rea of their lives. 

174 This apprcrch is sometimes referred to as "crime prevention through social 
development" and refers to interventions targeted to individuals who are not oniy 
socio-econornicaily disadvantaged but are also living through experiences that make 
a career of persistent crime a probability. E s  or her predisposition to crime starts 
with their early childhood upbringing and is enhanced by fhstration in schooI, 
employment and the community. This approach focuses on activities that are intended 
to increase positive motivation, attitudes, or behaviour in the individual by 
influencing their experiences in areas such as f h l y  life, education, employment, 
housing or recreation. It includes both rehabilitative efforts for those who come into 
conflict with the law and, more broadly, social development initiatives directed at 
removing the personal, social, and economic factors that lead individuals to engage 
in criminal acts (See: Irwi Waller, and Dick Weiler, Crime Prevention Through 
Social Development: An Ovemew with Sources, Ottawa, 1984; Canadian Councii 
on Social Development; Solicitor Generai of Canada and Department of Justice, 
Safer Communities: A Partiamentarian's Crime Prevention Guide, Ottawa, 
undated.); and M. Spigelman, Dollars and Sense: Analyzing the Cost-Benefit of 
Crime Prevention through Social Development, Ottawa: National Crime 
Prevention Council, 1995. 

See Waller and Weiler, id., at p. 4. 
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A social development approach is particularly well-suited for dealing with the causes 

of delinquency because, when dealing with youth and chiidren, it is very important to 

understand the causes of criminai behaviour. Risk factors, such as eariy omet of delinquent 

behaviour, family violence, lack of support and supervision, substance abuse, etc. should 

become the focus for prevention programs. For most youth who offend, a baianced 

restorative justice approach is the most appropriate. This approach identifies three priorities: 

accountabihty; comrnunity protection; and competency deve10prnent.I'~ 

There is also a growing awareness of the limits of the reliance on reactive and 

repressive responses to young offenders as a comprehensive and effective solution. Most of 

these interventions occur too late to have much impact on the developmental and social 

factors which contribute to persistent and violent offending by young people. Further, there 

is some research evidence suggesting that overly intrusive intemention by the criminal justice 

system is associated with increased recidivism.'" 

Crime prevention through social development is not a new idea. In 1967, the U. S. 

Presidential Commission on Law Enforcement and Administration of Criminal Justice 

concluded that money spent on housing and schools was money spent on crime prevention. 

176 See: National Crime Prevention Council, Clear Limits and Real Opportunities: 
The Keys to Preventing Youth Crime, Ottawa, 1995. and T. Armstrong, D. 
Maloney, and D. Romig, The Balanced Approach in Jwenile Probation: 
Principles, Issues, and Applications, Perspectives, Winter, 1990. 

l n  See D.A. Andrews, L. Zinger, R.D. Hoge, J. Bonta, P. Gendreau, and F.T. Cullen, 
Does Correctional Treatment Work? A CiinicaUy Relevant and Psychologicaliy 
Informed Meta-analysis, (1990), 28 Criminology at p. 369. 
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Earlier, the work of criminologists such as Sheldon and Eleanor Glueck,'" and Cloward and 

Ohlin,'79 inspired speciai programs of opportunities for youth. However, they ofien failed 

either because they did not do what the studies suggested, or because they were not targeted 

to the most appropriate groups. Since then, there has been a renewed interest in crime 

prevention through social development. Generaily, however, social and economic policy 

have not been concemed with crime prevention, and crime prevention has not been 

concemed with social and economic poli~y."~ Yet research indicates that countries which 

have addressed the relationship between social factors and crime have experienced 

decreasing rates. 18' 

Until recently, crime prevention has becorne synonymous with efforts to reduce the 

opportunity or temptation to commit crime (ex., Neighbourhood Watch and Block Parents 

Programs). However, such programs have limits. Many have met with only short-terni 

success when offenders are displaced to other areas or commit other types of crime. Others 

have dissipated as citizens lost interest. In addition, these approaches require that potential 

victims modiQ their life-styles to reduce the opportunity for crime.Ig2 

A social responsibility approach depends on the authority of the state, personai and 

Family Environment and Delinquency, 1982, Littleton, Colo.: F. B. Rothman. 

ln RA. Cloward R. A. and Lloyd E. Ohlin, 1960, Delinquency and Opportunity: A 
Theory of Delinquent Gangs, New York: The Free Press. 

'*O Waller and Weiler, op. cit., note 174, at p. 25. 

la' Id., at p. 28. 

lS2 Id., at p. 14. 



social responsibility, and the avoidance of punishment per se, based upon the theory that 

violence begets violence. It emphasizes the need to change, the need to draw on human 

resources and creativity, a concem for victims, and education. Aithough education is the 

starting point, its proponents believe that it must be followed by reconciliation between 

offender and victim, involving commuaity members. 

There are two emerging points of view to a social responsibility approach to criminal 

justice: one reform and one radical.Is3 Both suggest that a crisis exists in the Canadian 

criminal justice systern because it is unable to serve people prornptly and fairly. Those who 

hold the reform view believe that solutions can be found through changes within the current 

system, while those who hold the radical view maintain that we need to do much more than 

adjust the details of the present systern. They argue that we have to go to the root of the 

problem. They challenge the emphasis on punishment in criminal law and a justice system 

overly dependent on adversarial processes. They in& that the needs of victims must be dealt 

with positively and stress the extreme difficulty of developing a just system in a society 

fraught with social injustice. 

The radical viewpoint calls for a radical response to these problems. It is based upon 

the following premises: l" 

1. society has the right (and duty) to protect its members fiom dangerous 

activities, including those activities defined as crimes. It also has the right 

'" See National Associations Active in Criminal Justice, Making Justice Real: Social 
Responsibility In Criminal Justice, Ottawa, April, 1990, at p. 3. 

'" Id., at p. 4. 



to detennine which actions are defïned as crimes- 

2. The individual offender and society share responsibility for the commission 

of a crime and of redressing the harm done. Society shares responsibility for 

the individual's actions when it fails to provide an enviroment'that gives a 

child a chance to develop as a social being. Furthermore, social attitudes and 

activities serve as precipitating factors in crime. Society has an obligation to 

seek remedies for all involved in and harmed by crime; and 

3. punishment is unacceptable as a bais for or as an element of criminal justice. 

It is philosophically untenable when justice is viewed in a context of peace 

rather than one of security. Pmishment relies on violence and it c m  oniy 

perpetuate violence. The object of justice in a context of peace is to enable 

people to live in freedom. An emphasis on security that plays upon fear 

transfomis the legitimate objectives of criminal justice - peace and safety - 

into justification for vengeance. This does not mean that the offender would 

not suffer if, for instance, it were deemed necessary to send him or her to 

prison, or that there would be no deterrence arising fiom the criminal justice 

system. It means only that these effects would be incidental to, rather than 

one of the aims of criminai justice.'85 

Social responsibility principles require that a broader sense of interdependence and 

18* In other words, irnprisonrnent would not be a purpose of the sentencing process, but 
may be necessary to meet one or more of its principles. This approach does not 
necessarily conflict with those who advocate "limiting retributivism". See: Nigel 
Walker, Sentencing Theory Law and Practice, op. cit, note 48. 
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shared responsibility be developed in dealing with crime and that the role of society in 

human development not be ignored. Therefore, without denying personal responsibility it is 

necessary to recognize that people develop and act in a complex, often compelling world so 

that personal development and growth depend upon a signincant network of support fiom 

other people. Otherwise, human development is restncted. 

Advocates of this approach believe that it is inappropriate that some offenders are 

singled out as objects of scom and hate. They Say that focusing only on the individuai means 

overlooking the roots of the problem. For example, when the plight of victims is 

sensationalized, the attention seldom extends beyond the publicity. Therefore, focusing 

exclusively on either the offender or the victim is rnisguided and reflects a view that society 

is nothing more than a collection of individuals pursuing their private interests. Such a view 

ignores the responsibility that society shares for the crime and neglects possible creative 

resources for dealing with social h a m ~ . ' ' ~  

Where there is an authentic sense of social responsibility, interventions which are 

employed tend to be understood and recognized as legitiinate rather than arbitrary and ill- 

deserved. Proponents of the theory of social responsibility believe that no amount of 

intellectual appeal to "just deserts" c m  carry the sarne conviction. Therefore, they Say that 

without a truly shared sense of social responsibility, the use of preventive and protective 

measures are not likely to receive respect, cornpliance, or even constructive criticism. 

Efforts durhg recent years by various sectors of criminai justice to justify their 

That is not to Say that offenders who commit crimes of violence should not be 
rernoved fiom society. What is important is that society look at the root cause 
of such crimes and take steps to alleviate the conditions that gave nse to it. 



existence on the ground that it is important to define their organizational mandate has 

resdted in a shifting of resources away fiom communities and projects which enhance a 

sense of brotherhoodlsisterhood and shared responsibility. Perhaps, it is time for a less 

bureaucratie approach. This is especially crucial in the relationships between various 

jurisdictions and agencies deahg in criminal justice. That is not to suggest the dismantling 

of agencies but, rather, the challenge should be to fhd organizational resources which make 

it possible to address the conditions in which crime and social harm develop. The 

prerequisite for this to occur is a public sense of interdependence and social responsibility. 

In this regard, the media, charitable organktions and service clubs could play a sigaincant 

role. 

There is clearly a need to address the impact of socio-economic policies on crimùial 

justice to determine to what extent there is a direct co~ec t ion  between justice, socio- 

economic policies, and the great number of people who [ive on the margUis of society and 

appear in our courts and prisons. The poor and our native people are among those obviously 

over-represented. Failure to deal with these people in a positive way will undoubtedly 

increase their sense of dienation and promote greater dficulties in the future.'" 

Processes airned at breaking cycles of violence and vengeance shouid obviously be 

ls7 The province of Saskatchewan, as part of its overall strategic objective ''to provide 
the most constructive and accessible methods of resolving disputes that are consistent 
with the needs of the parties and with the public interest", is pursuing restorative 
justice approaches to diverting offenders fiom the traditionai criminal justice system. 
The initiative will be based on community-based proposals from community 
organizations, and is being developed in conjmction with abonginal organizations. 
(See: Canadian Court Forum, Newsletter of the Association of Canadian Court 
Administrators, special conference issue, 1996.) 
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given high priority. Too often violence becomes self-perpetuating. Child and spousai abuse 

are examples. If the justice system focuses narrowly on adversarial techniques, guiit-finding 

and the use of case management practices, it wili continue to be ineffective and may well 

perpetuate new cycles of manipulation and evasion. Resources should therefore be devoted 

to the development of processes which end these cycles. Such processes, according to socid 

responsibîlity theorists, should do the follo~ing:'~' 

focus on problem-solving rather than on establishing blame; 

emphasize the fiiture rather than the past; 

seek out the viewpoints and interests of al1 parties involved so that an 

ackuowledgement of shared responsibilities can be made; 

proceed in a manner which is expealtous and c m  be adapted to the solution 

of the problems, not the timetable of the courts; and 

attempt to break the cycle of violence by emphasiang techniques which are 

non-threatening, educational, motivating, and caring, yet which confiont the 

serious issues. 

Obviously, not al1 the problems of violence and vengeance will be resolved in this 

manner. Nevertheless, an attempt should be made to develop an understanding of this type 

of approach (including its limtations). This wiU require empowerïng communities to develop 

their own resources - one step toward the possibility that justice will be done in a context of 

'88 Op. cit., note 183, at p. 4. 



peace rather than sec~r i ty . '~~ 

In our present system of justice, it is oflen hard to distinpuish between the violent act 

which justice intends to prevent (or punish) and the violence which constitutes the reaction 

of criminal justice. It is ofken argued that the violent reaction on the part of the criminal 

justice systern is justined by the need for security. Yet, because our criminal justice system 

breeds violence, it is forced to m e r  acts of punishment. The result is a vicious circle. 

Social responsibility principles anirm the state's hdamental responsibility for 

contnbuting to the fulfihent of aU basic human needs and for promoting al1 the conditions 

that d o w  individuals to flourish, including a cornmitment to minimize the harm caused to 

any person or group by the commission of a crime. 

The adoption of a social responsibility approach to criminal justice will require 

M e r  cooperation fiom other disciplines, including: religion, mental health, education and 

social services; both in developing policies and in providing services. In addition, it would 

have profound implications for present and fuhue criminal justice services. Personnel would 

need new attitudes towards theu jobs, administrative responsibiliv would be more widely 

shared, and staff training requirements would have to be adjusted accordingly. In addition, 

criminal law wodd need revision in both its substantive and procedurai aspects. 

lS9 The two terms, "peace and security", are often used interchangeably on the mistaken 
assumption that they express identical concepts. In fact, the concepts are very 
different. Peace is a dynamic concept demanding active participation in pursuit of 
positive social goals. Security, on the other hand, is a defensive concept that stresses 
withdrawal behind protective barriers, with no cornmitment to seek solutions to basic 
personai and community problems. Love, fiendship and reconciliation are part of the 
concept of peace. Retribution, deterrence and punishment are part of the concept of 
security. 
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Although this paper adopts the radical approach to criminal justice reform using the 

concepts outlined in this chapter, it is not inconsistent with many of the observations and 

recommendations of the Archambault Report and its predecessors. Furthemore, recent 

amendments to the Criminal Code, paxticuiarly those contained in BüI C-41, reflect at least 

some movement toward a social responsibility approach to the admlliistfation of criminal 

justice?' Therefore, implementation of its principtes should be possible without major 

ideological challenges. In addition, by involving dl segments of the cof~llllunity in the 

process (both private and public), it should be cost efficient and, consequently, manageable 

from a fiscal point of view. 

The next part of this paper contains a study which is intended to iden* causation 

theories in order to apply the principles discussed in this section to the recomrnendations that 

follow in Part V. As will be seen, the factors which Waller & Weiler found amenable to 

social development theory are consistent with that study. Those factors include: familial 

discord and disharmony and weak parent-child relationships, lack of success in school, 

dificulty succeeding in the work place, unstable m h g e  relationships, and the use of 

alcohol and d r ~ g s . ~ ~ '  

In fact the Ministry of the Solicitor General for Canada, in a release dated January, 
1997, acknowledges that pre-charge programs which are designed to take advantage 
of the alternative measures provisions of the Criminal Code and the Young 
Offenders Act are an example of restorative justice. See: Solicitor Generai of 
Canada, Module 2 - Pre-Charge Programs, INTERNET, sgc.gc.ca, March 14,1997. 

19' Waller & Weiler, op. cit., note 174, at pp. 18-2 1. 



PART III - A STUDY IN CRIME CAUSATION 



CHAPTER SIX 

A STUDY IN CRIME CAUSATION 

Theories about the causes of crime have been around as Long as crime itseK 

Explanations have taken many forms, embracing biological, psychological, sociological, 

historïcai, political, architecturai, economic and ideological theones.ln Commencing with 

the theones of men such as Cesare Beccaria and E d e  Durkheim1" during the latter part of 

the seventeenth century, classical criminologists considered criminal behaviour to be fieely 

chosen. Criminals were described as rational individuals who calculated the costs and 

benefits of cornmitting crimes and chose to commit crimes when the benefits outweighed the 

costs. Thus the emphasis was on the individual. 

The classical theorists were followed by the Positivist School compnsed of Cesare 

~ornbroso '~~ ,  Raffaele Garofaldgs and other prominent criminologists, who were of the 

opinion that criminal behaviour was caused by factors beyond the individual's control. Such 

causes were originaily thought to be biological, but later the focus shifted to psychological 

factors and later to social factors. 

The positivists rejected the harsh legalism of the classical school and substituted the 

Ig2 Op. cit., note 3 1, at p. 7. 

193 For example, see On Crimes and Punishments, 1963, translation Henry Paolucci 
Indianapolis: Bobbs-Merrill. 

lg4 Marvin E. Wolfgang, essay entitled Cesare Lombroso, in Mannheim, Pioneers. 
referred to in Titus S. Reid, 1982, Crime and Criminology (3d.ed.) N.Y.: Holt 
Rineholt & Winston. 

19* RaEaele Garofalo, 1914, Criminology, translation Robert W. Millar, Boston: Little, 
Brown. 



doctrine of detenninism for 

legal, aspect of crime, and 

76 

that of free will. They focused on the constitutional, not the 

they emphasized a philosophy of individualized, scientîfïc 

treatment of criminals, based upon the hdings of the physical and social sciences.'% The 

contribution of the positive school toward the development of a scientific approach to the 

study of criminai behaviour, and toward the refoxm of the criminal Iaw, were extensive. The 

positivists emphasized the importance of empbicai research in their work. They believed that 

punishment should fit the criminal, not the crime, as advocated by the classical school. WhiIe 

the positive school c m  be criticized for serious errors in methodology, it had an important 

impact on the emergence and development of criminology.'" 

Edwin H. Sutherland's social learning theory is recognized as the one which, more 

than any other, was responsible for the view that crime is the result of environmental 

influences acting on biologically and psychologically normal indi~iduals.'~~ While he 

subscribed to the cognitive learning theory of the classicai criminologists, his argument that 

criminal behaviour is normal learned behaviour has had a profound affect on modem 

lg6 See Titus S. Reid, Crime and Criminology, 1982,3d. ed., N.Y.: Holt Rineholt & 
Winston, cited in Archibald, Bruce, Materials On Criminology, 1989- 1990 ed., at 
p. 60. 

19' Id., at p. 64. 

Ig8 Edwin H. Sutherland, 1947, Principles of Criminology, 4th. ed., Philadelphia: 
Lippincott; Edwin H. Sutherland, 1973, O n  Anaiyzing Crime, Chicago: University 
of Chicago Press; Edwin H. Sutherland, and Donald R Cressey, 1978, Principles 
of Criminology, 10th. ed., Philadelphia: Lippincott; and Edwin H. Sutherland, 
Donald R Cressey, and David LuckenbiiI, 1992, Principles of Crirninology, 1 I th. 
ed., Dix Hills, N.Y.: General Hall. 



c r imin~ logy .~~  

Sutherland was folIowed by Travis Hirschi. His control theory suggested that it was 

the extent of an individual's bond to society that detennined ~riminali ty.~~ He reasserted the 

contention of Freud that it is not ali criminals who are animals, stating that we are ail animais 

and thus ail naturally capable of committing criminal acts. This societal bond has four 

elements, namely: attachment, cornmitment, involvement, and belief in conventional social 

d e s .  If children are not attached to their parents, if they are not committed to educational 

or other conventional goals, and if they are not involved in conventional activities that, 

among other thuigs, keep them busy, then they may not develop an adequate stake in 

conformity; they may not respect social values and d e s ,  and delinquent behaviour may 

re~dt. '~' 

In recent years most criminology theories have focused on social factors as causes of 

criminal behaviour. As a result, the distinction between positive and classical views of 

lg9 George B. Vold, and Thomas J, Bernard, 1 986, Theoretical Criminology 3rd. ed., 
N.Y.: Oxford University Press, at p. 225. 

'O0 Travis Hirschi, 1969, The Causes of Delinquency, Berkeley: University of 
California Press; Travis Hirschi, 1986, "On the Compatibility of Rational Choice and 
Social Control Theones of Crime" in The Reasoning Cfirninal: Rational Choice 
Perspectives on Offending, edited by Derek B. Comish and Ronald V. Clarke 
@p. 105), New York: Sp~ger-Verlag; Travis Hirschi and Michael Gottfiedson, 
!980, Understanding Crime: Current Theory and Research, Beverly Hilis, C.A.: 
Sage; and Travis Hirschi, 1986, "The Distinction Between Crime and Criminality" 
in Critique and Explanation: Essays in Honour of Gwynne Nettler, edited by 
Timothy F. Hartnagel and Robert A Silverman @p. 55-69), New Brunswick, N.J.: 
Transactions Books. 

20 1 Op. cit., note 196, at p. 83. 
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criminal behaviour largely disappears. The theories of normal learning are similar to, but 

more complex than, the classical view. Instead of descnbing individuals as fieely deciding 

their actions on the basis of a calculation of costs and benefits, these theories describe human 

behaviours as shaped by reinforcements and punishments. When applied to crimllial 

behaviour, it is relatively apparent that one type of reinforcement is the inherent benefit of 

committing the criminal act, and one type of punishment is that imposed by criminai justice 

agencies. These are the costs and benefits described by classical theory. But modem learnîng 

theory, as applied to the learning of criminal behaviours, goes beyond these costs and 

benefits to describe a wide variety of other reinforcements and punishments that shape the 

person's behaviour. In classical terms, these are additional costs and benefits that enter into 

the person's decision-making-pro ces^.^ The classical view can be considered a cognitive 

leaming theory, whereas modern leaming theories are behavioural. 

Sociological theories of crime have moved away from the notion that the sources of 

crime are inherent in the unique tendencies of the individual and toward the theory that they 

are inherent in the social, politicai, and economic organization of society. Thus, crime is seen 

as the product of socialization in an imperfect, often criminogenic, social order."' 

Many definitions refer to criminology as the scientific shidy of crime and its 

treatment. However, in its broadest sense it is the study which includes al1 the subject matter 

necessary to the understanding and prevention of crimes and to the development of law, 

- -- -- -- - - 

202 Op. cit., note 199, at p. 

'O3 Op. cit., note 196, at p. 



together with the punishment or treatment of delinquents and ~riri7inals.'~~ 

Elmer Hubert Johon ,  in his definition, raised criminology to the level of an 

artkcience, simila. to medicine. He ~tated:~O* 

" rriminology is the scientinc study and practical application of findings in the areas 
of: (a) crime causation and criminal behaviour and etiology; (b) the nahue of societal 
reaction as a symptom of the characteristics of the society; and (c) the prevention of 
crime. " 

The process of interpreting facts to search for and f o d a t e  theories of crime 

causation, either in general or individual cases, is the branch of criminology known as the 

"Etiology of Crime." The traditional view of scientinc methodology requires an orderly 

progression fiom empirical research establishing the facts, to theories explainhg those facts, 

to policies derived fiom the theories. Unfomuiately, some of the most basic facts critical to 

theories of crime causation (such as the definition of crime itself), are disputed. Other facts, 

while not disputed, result in alrnost as many interpretations as there are theories. 

In the field of criminology it is impossible to search with any degree of effectiveness 

d e s s  the researcher has some idea of what he or she is looking for. Consequently, while 

there is a sense in which facts must always precede theories, there is another sense in which 

theories almost always precede facts, because theories guide the search for facts. As a result, 

the traditional scientific methodology is, more often than not, reversed in criminology 

204 Donald R. Taft, and Ralph W. England, Jr., 1964, Criminology, 4th.ed. New 
York: MacMillan at p. 1 1. 

705 Edwin S. Johnson, 1981, Research Methods In Criminology And Criminal 
Justice, New York: Prentice-Hall Inc. at p. 7. 



The challenge, according to Vold and Bernard, is for criminologists to construct a 

unified theory of crime which cm be supported by a fairly broad range of empirical research 

which can be tested against competing theones. As they state: "Much is already known 

about the phenomenon of crime. Future developments in theoretical criminology will resdt 

primarily fiom making sense out of what we already kn~w."~~ '  

Policy makers today are tom between the dual objectives of criminal justice systems. 

On the one hand, there is the utiiitarian goal of crime prevention which has become a hi& 

prionty because of the nearly universal increases in serious traditional or "street" crime 

beginning in the 1960's. Also, findings fiom criminological research have indicated that a 

small proportion of criminals are responsible for a disproportionately large amount of crime, 

inspiring a focus on the factors that might identi@ these hard-core offenders as early in their 

illicit careers as possible. On the other hand, the abuses and limitations of such practices as 

coercive treatment and the indeteminate sentence have led to a strong resurgence of the 

retributive or justice-onented approach to deaiing with crime. This approach emphasizes the 

moral aspects of criminal justice interventions, and its major t h t  is the introduction of 

equity in the sentencing pro ces^.^'^ 

206 Op. cit., note 199, at p. 356. 

Thomas Gabor, 1986, The Prediction of Criminal Behaviour: Statistical 
Approaches, Toronto: University of Toronto Press, at p. 3. 
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Crime prevention c m  be enhanced by predictions made at various points in the 

criminal justice system and even beyond it. Therefore, this shidy attempts to identify factors 

that are most signincant to the prediction of criminatity and which may be used as a guide 

to the formulation of policies for crime prevention and sentencing reform, particulariy as 

they relate to the principles of restorative justice and social responsibility. 

There are three basic approaches to criminology research, namely: observation, ex 

post facto studies, and experiments. This study cornes withh the second category because 

it is based upon an andysis of one hundred Pre-Sentence Reports randomly selected fkom the 

records of the Nova Scotia Provincial Court. The results will be compared to the traditional 

theories of crime causation in order to identify those which are most relevant to criminal 

activities in Nova Scotia in an attempt to meet the challenge of Vold and Bernard. 

Ex post facto research has been defined as2'' 

" that research in which the independent variable or variables have already occurred 
and in which the researcher starts with the observation of a dependent variable or 
variables. He then studies the independent variables in retrospect for their possible 
relations to, and effects on, the dependent variable or variables." 

Ex post facto studies have many hazards and diniculties. It is very easy to make a 

senous mistake with respect to the real independent variables of some observed conditions. 

It is therefore very important to be on guard against assuming a relationship to mean that one 

variable causes changes to occur. In other words, correlation does not necessarily mean 

causation. 

The Pre-Sentence Reports are fiom three areas of the province, namely; nfty percent 

209 F.N. Kerlinger, 1964, Foundations of Behavioural Research, New York: Holt 
Rinehart & Wiston, at p. 360. 
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fkom the major metropolitan areas of Halifax and Dartmouth; twenty-five percent fiom a 

medium popuiated ares;"' and the remaining twenty-five percent fiom a srnaller, tess 

urbanized ana''' The areas are identined in the graphs that follow as Areas 1, 2, and 3 

respectively . In addition, thirty-five percent of the case studies are "Young Offenders", 

sixteen and seventeen years of age. 

Furthemore, the offences are restricted to indictable offences as defined by the 

Criminal Code "' and the Narcotics Control ~ c t . ' ' ~  The study therefore deals with what 

are described by crirninologists as mafu in se offences which are generally considered to be 

criminal by consensus."' Emile Durkheim described consensus crimes as acts that offend 

strong and defïned States of the collective conscience. Furthermore, he stated that criminal 

violations shouId not only be considered morally wrong by the large majority of the 

population, but they should be considered very wrong."* 

"O Truro and surrounding area. 

"' Pictou County. 

212 Op. cit., note 1. 

x3 Op. cit., note 105. 

2'4 Mala in se refea to acts that are evil in themselves, such as: murder, rape, robbery, 
aggravated assault, etc., in contrast with crimes which are mala prohibita; acts that 
are evil because they are forbidden, such as t raac offences. 

215 Paul J. Brantingham, and Jack M. Kress, 1979, Structure, Law, and Power, Sage 
Publications, hc. at p. 43. 



By restricting this shidy to such offences, many so-caüed "victunless crimes" and the 

controversy among criminologists over whether they shouid be "de-criminalized" has been 

avoided? The nature of the offences is, therefore, the only dependent variable in the study. 

The independent variables identined were, for the most part, based upon a system 

developed by the Wisconsin Bureau of Community Correction which is used by the Nova 

Scotia Corrections Division of the Department of the Solicitor General. Whde that system 

is used to predict ~cividism, the variables are also considered appropriate for the assessrnent 

of crime causation. 

The study is biased in the sense that it only includes offenders for whom pre-sentence 

reports were prepared. However, the number of cases where reports would not be prepared 

for persons convicted of indictable offences is, in this writer's view, insignincantt2" It is also 

subject to a weakness in that the Pre-Sentence Reports were prepared by difTerent probation 

officers in four areas of the province. Therefore, while the same independent variables are 

considered, the prejudices and backgrounds of individual probation officers could resdt in 

Merences in the emphasis placed on one or more of those variables. 

216 Offences such as possession of narcotics and prostitution have been included in this 
category. However, with the spread of AIDS during recent years and the comection 
of both these offences to that disease, it should now be clear that society in 
general is the victim. In addition, the obvious relationship between substance 
abuse and criminality also supports that conclusion (see results of study, infia). 

217 Since indictable offences are, by definition more serious, presentence reports are 
prepared for al1 but a very limited number of offenders. In the expenence of the 
writer, those situations are usually limited to repeat offenders who are already in 
custody and where there is a joint submission by both crown and defence counsel for 
a period of incarceration. 



TH INDEPENDENT VARIABLES 

1. Type of Offence 

As Table 1 indicates, the study disciosed a significant variation in the types of 

criminal offences c o k t t e d  by adult offenders compared to those committed by young 

~Eenders .~ '~  Offences characterized as h g  offences consist of possession for the purpose 

of traffcking and trafnc king.219 Property offences include: break and enter, ro b bery, theft, 

forgery, hud, and related offences. Offences of violence consist of assault (including sexual 

assault), attempted murder, and manslaughter. 

Table 1 

Analysis of Convictions 

While property offences accounted for the greatest percentage of the criminal offences 

*18 AU percentages have been rounded to the nearest percentage point. 

219 Simple possession has not ben included because Pre-Sentence Reports are seldom 
prepared for offenders convicted of this offence. 



comrnitted, they represented 86% of young offender offences and only 45% of addt offences. 

On the other hand, offences involving violence were extremely high for adults while the 

percentage applicable to young offenders was very close to the national average of 5.8%?' 

Dmg offences were also substantially higher for adults than young offenders. However, since 

they consist of tmEicking offences and not simple possession, that difference is, perhaps, not 

too surprising. 

A breakdown of the adult offences by area is also informative. As Table 2 indicates, 

the incidence of crime against propew was lowest in the metropolitan areas and it increased 

significantly as the size of the area decreased. On the other hand, the more urbanized the 

area, the greater the incidence of violent crimes. There was aiso a greater incidence of dmg 

traffIcking offences in the metropolitan ares with the medium and smaller areas being 

approximately the same. 

Table 3 contains similar statistics for the young offenders. The only cases involving 

O 
h g  trafncking were in the metropolitan areas. This is somewhat surprising in view of the 

apparent public perception that young offenders are involved in dmg traffic in the schools. 

Another significant statistic is that 100% of the young offender crimes in Area #3 were 

property related, while the incidence of such offences in Areas 1 and 2 was approximately 

the same. One rnay speculate that these differences may be explained by clifferences in 

policing policies and the allocation of police resources in the different areas. 

It should be noted that these hdings do not purport to represent the incidence of 

crime since it only involves persons convicted of offences. The number of offences which 

220 Op. cit., note 3 1, at p. 80. 
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do not result in convictions and, particularly, cases which go unreported would clearly 

outnumber those included in the study."' 

Table 2 

Offences Committed By Adults 

A m r  1 Amr 3 

Table 3 

Offences by Young Offender 

Drugs 

II Pn3~9rty 
Violence 

Area 1 Arma 2 Arma 3 

221 A working paper prepared by the Ministry of the Solicitor General in 1984 
concluded, after conducting a seven city national survey, that 58.5% of al1 major 
crimes went unreported. See Muiistry of the Solicitor General, Statistics Division, 
Who Are The Victims? Ottawa, 1984-38, at p. 35. 
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2.Average Age of the Onenders 

This factor is of iittle significance for young offenders because they were all either 

16 or 17 years of age by dennition." The average age of the adult offenders was 26. Only 

12% were over the age of 35 with the breakdown by area being: Area #1- 6% Area #2 - 5%, 

and Area #3 - 1%. It would therefore appear that most offenders tend to "outgrow" their 

criminality by the time they reach the age of 35. In addition, it appears that "hardened 

criminals" tend to concentrate in larger metropolitan areas where they are less likely to stand 

out or be known to the coxnmunity at large. 

The results of this study tie in with the research of Sheldon and Eleanor Glueck who 

suggested that offender reform was fiequently attributable to the ageing process and that the 

age of 35 was significant in the sense that only the most hardened individuals would persist 

in criminaiity beyond that point.w In a later study, they changed their emphasis fiom 

chronologicai development to that of maturation, asserting that a delinquent career, once 

begun, had to take its course.a4 

3. Gender of the Offenders 

Gender is one of the most consistent attributes related to criminal behaviour. Cross- 

national evidence indicates that men are far more likely to engage in criminal activity than 

" The Provincial Court only deals with Young Offenders in those two age groups. 
Those under sixteen years of age come within the jurisdiction of the Family Court. 

Sheldon and Eleanor Glueck, 1937, Later Criminal Careers (see op. cit., note 205, 
at p. 33. 

224 Sheldon and Eleanor Glueck, 1940, Juvenile Delinquents Grow Up, id. 
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women and that the hbalance becomes more pronounced with the increased gravity of 

criminal conduct? Table 4 supports that evidence. 

Sex-based ciifferences may be understated when one considers the patemalism of 

criminal justice systems towards women, with the remit that young women may be more 

iikely than young men to be arrested for status and minor offences. This is probably offset 

by chivalrous attitudes still existing towards adult women, that result in a greater reluctance 

by law enforcement agencies to formaily process women than men, thereby producing an 

underestimation of female crime in official s t a t i~ t i c s .~~  A number of writers have suggested 

that gender differences in criminality are due to biological differences between men and 

women.=' 

Two Canadian field experiments conducted in 1985 and 1986 revealed that female 

subjects were as dishonest as the males,"' while some feminists argue that criminally 

relevant sex differences will erode with the total emancipation of ~ o m e n . ~ ~ '  

276 Id. 

" Id., at p. 29. 

Id., at p. 28. 

229 Id., at p. 29. See also Solicitor General, Canada, Youth Violence and Youth Gangs: 
Responding to Community Concerns, Ottawa: February, 1994, at p. 5, which 
indicates that charges for violent crimes against women are increasing and that the 
percentage increase for young women is greater than for young men. This may 
be a reflection of their expanded social role in society. 
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Table 4 also indicates that there is very littie difference between the percentage of 

male and female offenders in the two categories. The fact that there are slightly more 

females involved in serious criminal activities as adults may uidicate that they tend to 

become more involved in criminal i~ later in life (perhaps due to the influence of males with 

whom they become involved). However, the fact that the difference is so siight would not 

lend rnuch weight to such a theory. 

Sex 

Table 4 

of the Offenders 

Mak 

The above percentages are in line with the statistics for Nova Scotia compiled by Statistics 

Canada in 1986 which indicate that female offenders in the categones covered by the study 

make up approximately 10% of the offenders. They are, however, somewhat below the 

national average of 15%.=' 

Canadian Crime Statistics, (Statistics Canada), 1986. 



Race of Offenders 

4. Ethnic Background of the Offenders 

Accordkg to the 1986 Census, blacks and natives each make up less than 1% of the 

population of Nova Scotia (blacks -9% and Natives .7%)?' Table 5, however, indicates that 

7% of the adult offenders and 14% of the young offenders included in the study were either 

black or native. Consequently, the study confimis the argument that those minorities are 

disproportionately represented in the criminal justice system in Nova Scotia In fact, the 

disparity may be even higher because the race of the offenders was not always apparent in 

the Pre Sentence Reports studied and, perhaps of more signincance, is the fact that the black 

and native communities are concentrated in some areas of the province that are not included 

in the study. 

U' Minister of Supply and Senrices, 1986 Census of Canada, Cat. No. 93-109, 
Ottawa: 1989, Table 1. 



5. Marital Status 

This category is also of no real signincance to the young offenders. Of the adults 

included in the study, only 22% were married, with the remaining 78% being either single, 

divorced, separated, or living in a common-law relationship (see Table 6). 

While it appears that the Iack of a stable personal relationship with a member of the 

opposite sex may be a factor in criminality, the results of the survey are by no means 

concIwive. However, it may be that the lack of such a relationship is a symptom of another 

problem such as alcohol or drug abuse, which, as will be seen, is a significant factor in crime 

causation. 

Table 6 

Marital Status of Adult Offenders 

Single Marriad DivorcslSep Comrnon Law 



92 

Legal Representation 

Table 7 iodicates that the majority of both adutts and young offenders are represented 

by Legal Aid. Due to the percentage of cases where the type of legal representation was not 

clearly indicated, the percentage could very weU be higher. The only signincant difference 

between adults and young offenders in this category is the fact that two and one-halftimes 

as many ad& as young offenders are represented by private counsel. A M e r  analysis of 

the cases involving private counsel indicates that 50% of those involved serious crimes of 

manslaughter, robbery and sexual assault. Since the majority of those offenders were 

employed, adults are obviously in a better hancial position to seek counsel of their choice 

when charged with serious criminal offences. 

Table 7 

Legal Representation 

7. Education 

The statistics obtained under this category, while not particularity surprising were, 
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nevertheless, alanning. The average education of young offenders was grade 8, while the 

average education of adults offenders was grade 10. 

They are very sipnincant because a chiid with a poor academic record rnay be 

perceived by teachers and other ad* as a disciplinary problem. This may cause the child 

to be labelled a problem child and grouped with other similar children, which only 

exacerbates the problem. He or she rnay then begin to associate with peers who are hostile 

to school and prone to delinquency. These circurnstances may uitimately lead to increased 

absenteeisrn and to dropping out of school." 

There has been considerable speculation that delinquents are dis-proportionately 

afflicted with leaming disabilities. 233 This speculation is not supported by this study which 

indicates that only 6% of young offenders and less than 1% of adult offenders showed any 

sign of having leaming difficulties. This study is more supportive of others that have 

indicated that young people are no different fiom large numbers of peaons in conventional 

society with respect to intelligence, physical condition, and personality traitsz4. 

8. Family Background 

A great deal of evidence has been accumulated regarding the integrai role of the 

family with respect to crimindity; specifically, such factors as family cohesiveness, as  well 

2-'2 Op. cit., note 199 at p. 102. 

233 Id. 

CWord R Shaw, 1930, Brothers in Crime, University of Chicago Press, Chicago, 
at p. 350. 
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as parental separation, affection, discipline, aggression, and consi~tency.~~~ 

Marriage breakdowns result in children king brought up without authoritative fathers 

in the home to assist mothers to instill in them the value and responsibility of parenthood, 

the discipline and Love of children, and to act as a positive male role model. In addition, the 

single parent (usually the mother), must work outside the home to raise the f d y  and is 

therefore not available to provide her children with the necessary s u p e ~ s i o n  and discipline 

to instill the proper values to resist any criminal influences they may corne into contact with. 

Researchers investigating how farnilies with delinquent children differ fiom farnilies 

in which children are not delinquent have found that parents of delinquent children often lack 

involvement with their cMdren and administer inadequate or erratic discipline.'36 Similady, 

there is substantial evidence that children raised in adversity, such as maritai conflict and 

divorce, are disproportionately likely to become delinquent." 

This study is consistent with that research with 80% of the young offenciers and 57% 

of addt offenders coming from unstable family backgro~nds.~' 

Op. cit., note 208, at p. 64. 

2.36 RolfLoeber, 1988, Families and Crime, Pittsburgh: University of Pittsburgh, at p. 
15- 

237 Id. 

US For purposes of this paper, an unstable background is defined as the breakup of the 
relationship between the offender's nanual parents by death, separation or divorce; 
or illegitimacy. 
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9. Attitude 

Many studies have concluded that an individual's attitude is largely dependent upon 

his or her self image or level of self esteem. According to Dr. Maxwell Mak,  self-image is 

the key to human personality and human behavio~r?~ Self-image psychology has not only 

been proven on its own merits, but it explains many phenornena which have long been 

known but not properly understood in the past For example, there is today irrefixtable clinical 

evidence in the fields of individuai psychology, psychosomatic medicine and industrial 

psychology that there are "success-type personalities" and "failure-type personalities," 

"happiness-prone personalities" and "unhappiness-prone personalities", and "health-prone 

personaiities" and "disease-prone personalities." Self-image psychology throws new iight on 

these and many other observable facts of life.'40 

In the family environment, a poor seKimage is manifested by parental reluctance (or 

inability) to discipline children. The resuit is that the parent loses control, respect and love. 

The child loses confidence in the parents and the security that goes with it. This is the fkst 

step in the loss of respect for authority which leads to rebeliion against authority and society 

in general. 

A reason many people have poor self-images is that their ability, appearance and 

intelligence have been ridiculed or questioned repeatedly by parents, teachers, fkiends, and 

239 Maxwell Maltz, M.D.,F.I.C.S., 1969, Psycho-Cybemetics, N.Y.: Simon & 
Schuster, Inc., at p. ix. 

240 Id. 
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others in authority?' Poor self-images of the worst kind are created, or enlarged, when such 

people or the general public ridicule or unduly criticize the underprideged or members of 

a minority group? 

Many people have inner emotional scars who have never suffered physicaf injuries, 

and the result on personality is the same. To guard against future injury f?om that source they 

f o m  a spiritual cdus, an emotional scar to protect their ego. This scar tissue, however, not 

only protects them fiom the individual who originaiiy hurt them, it "protects" them against 

a l l  other human beings. An emotional wall is built through which neither fnend nor foe c m  

p a ~ s . 2 ~ ~  

Psychiatrist Bernard Holland has pointed out that although juvenile delinquents 

appear to be very independent and have the reputation of being braggarts, particularly about 

how they hate authority, they protest too much. Underneath this hard extenor shell, says Dr. 

Hoiiand, "is a soft vuinerable inner person who wants to be dependent on others." However, 

they cannot get close to anyone because they will not trust anyone. Sometime in the past they 

were hurt by a person important to hem, and they dare not leave themselves open to be hurt 

again. They always have their defences up. To prevent M e r  rejection and pain, they attack 

first. Thus, they drive away the very people who would love and help them, if given hdf  a 

241 Zig Ziglar, 1985, See You At The Top, Gretna, Louisiana: Pelican Publishing 
Company, Inc., at p. 55. 

242 Id., at p. 57. 

243 Op. cit., note 239, at p. 151. 
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c h a n ~ e . ~ ~ ~  

The person with emotionai scars not only has a self-image of an unwanted, iinliked, 

and incapable person, he or she also has an image of a world in which they live as a hostile 

place. Their primary relationship with the world is one of hostility, and their dealings with 

other people are not based upon giving and accepting, cooperating, working with, and 

enjoying with, but upon concepts of overcoming, combatting, and protecting fiom. They cm 

neither be charitable towards others nor themselves. Frustration, aggression, and loneliness 

are the price they 

This study indicates that poor attitudes toward authorîty and the criminal justice 

system were demonstrated by 69% of the young offenders and 42% of the adults. In addition, 

11% of the young offender reports and 5% of the adult reports made specific reference to 

poor self-images or poor self esteem. Since this was not a standard heading in the reports, 

it appears that such a reference is probably an indication of the subjective approach of 

individual probation oEcers. Consequently, the actual percentage of offenders with poor 

self-images is probably much higher. 

10. Alcohol and Drug Abuse 

The significance of delinquency in the general context of dmg-taking is 

unchallengeable and is recognized by writers and researchers of almost al1 schools in most 

countries. Illustrations of this fact can be found in the literature, ranging fiom general 

244 Id., at p. 152. 

245 Id., at p. 153. 
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comment to specifïc study of the relationship itself. One study notes that experimentation 

with dmgs is preceded by a long historical deveiopment of behaviourai, social, school, 

interpersonal and other problems, and ctiminal identification hastens folIowing the omet of 

the addiction process. Another study indicated that the individuals involved were essentially 

normal personalities. In such cases, the adjustive value of dmgs is that they provide an outlet 

for rebelliousness and defiance of convention, one of many possible ways of expressing 

aggression, hostility and non-conforxr~ity.~~~ 

Substance abuse rnay be related to criminality in several ways. First, it may produce 

biochemical, neurological, and related psychophysiologicai changes that rnay precipitate 

violent behaviour arishg from percephial distortions or a lowering of inhibitions. These 

changes rnay involve a progressive deterioration of cerebral hctioning, or they rnay be of 

an acute nature constituting a more Mmediate precipitant to, or facilitator of, violent 

epi~odes.~~' Second, the physical and social debilitation occasioned by substance abuse rnay 

Iead an individuai, out of economic want, to commit property off en ce^.'^' In addition, the use 

of illicit dmgs or dcohol rnay make an individual susceptible to a criminogenic 

environment .249 

Recent research on the effects of dmgs on crhhdity in the United States, has found 

246 R. Crockett, 1971, Dmg Abuse and Personality in Young Offenders, Buttenvorth 
& Co. Ltd., at p. 15. 

247 Op. cit., note 208, at p. 59. 

248 Id., at p. 60. 

249 Id. 



a majority of the rnost serious offenders among the inmates in prisons and 

jails of three states had histories of heroin use, frequently in combination with 

alcohol and other dmgs; 

a history of drug abuse proved to be one of the best predictors of serious 

career criminality; 

narcotics abusers engage in violence more often than earlier studies indicated, 

with 25% or more of homicides related to dnig trafncking; 

75% of ail robbenes reported and 50% of the felony assaults were due to a 

smdl, but highly criminal, group of youths who committed three or more 

index offences and were pi11 or cocaine/heroin users; 

robbenes and assaults are proving to be rare among criminally active youths 

who are not also involved in illicit dmg use; 

reducing the level of h g  usage cm reduce the level of criminal activity, 

even among relatively hard-core h g  uses; and 

the intensity of criminal behaviour, especially property crimes, of addicts 

tends to be directiy related to their current dnig use status. 

The same relationship of substance abuse to criminality is very apparent in this study 

since 46% of the young offenders and 72% of the addts suffered fiom alcohol andor dmg 

addiction. 

Bernard A. Gropper, PhD. Probing the Links Between Dmgs and Crime 
National Institute of Justice, Febniary, 1985, at pp. 1-3. 



11. Prior Convictions 

The prior criminal record of an individual has generally been considered to be one 

of the most reliable predictors of fiiture behaviour. This has been confirmed by several 

studies.?-" The importance of the cnminal history factor as  a predictor cm also be examined 

by observing the effect of a criminal record on the adjustment of people released on bail and 

parole. Several American studies have found criminal history to be one of the few factors to 

discriminate consistently between success and f a i l ~ r e . ~ ~  A Canadian study of the criminal 

cases of 802 offenders found that social history variables are the best predictors of 

recidi~ism."~ 

These statistics are also bom out by the study which indicated that 77% of young 

offenders and 68% of adults had at least one previous conviction (although not necessarily 

for an indictable offence as dehed  for purposes of this study). While this may be of 

relatively little value in formulating policies for crime prevention, it is an important factor 

in formulating sentencing policies aimed at rehabilitation. 

12. Outside Activities 

To some extent, this is a corollary to offenders' propensity to associate with a 

negative peer group. A lack of involvement in family interaction and constructive community 

activities may cause an individual to "hang out" with others who also lack proper social 

Id., at p. 48. 

252 Id., at p. 50. 

753 Id. 
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skills. This can lead to delinquency and, ultùnately, criminaiity. 

Another factor which may contribute to this variable and, in tum, to poor sociaiiziug, 

is the excessive exposure to television. There c m  be no doubt that the mass media has 

changed what people laiow and how they think and behave. Exacdy how has been the subject 

of a great deal of speculation, imaginative writing, and even some scientific research. Most 

of this attention has been focused on the influence of the m a s  media on violent b e h a ~ i o u r . ~ ~ ~  

To date, no clear causal link has emerged. However, an effect cannot entirely be d e d  outx5 

In addition, it has been suggested that watching too much television can result in? 

(1) poor communication skills; 

(2) less spontaneity, imagination and innovativeness; 

(3) exposure to the dnig culture; and 

(4) a greater interest in passive expenences than in those requiring mental 
interaction and active involvement. 

Only 14% of the young offenders and 15% of the adults indicated that they were 

involved in outside activities that could act as a diversion to their criminal activities. In 

addition, there was a reference to television as a hobby for 9% of the young offenders and 

some indication that poor communication skills were a problem for some offenders. While 

the percentage is not high, it wodd appear that reference to those elements was peculiar to 

a particular probation office and was not representative of the whole study. 

Ronald J. Milavsky, TV and Violence National Institute of Justice, 1986, at p. 19. 

255 Id., at p. 22. 

Zig Ziglar, 1985, Raising Positive kids In A Negative WorId, Nashville, Tenn.: 
Thomas Nelson Publishers, at p. 29. 
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13. Negative Associations 

Evidence exists that there is a positive correlation between the number of officidy 

delinquent fiiends one has and the number of offences one will commit." The proportion 

of crimes committed with accomplices M e r  supports the primacy of peer pressure in 

crime.x8 This study disclosed that a startling 86% of young offenders and 32% of adults were 

found to be associating with a negative peer grouP259 which, undoubtedly, contributed to their 

14. Employment Status 

Many studies on crime and the economy have examined aggregate national crime 

rates and economic indicators such as the unemployment rate. Scholars looking for consistent 

and reliable connectors or correlations between such rates use a variety of complex statistical 

techniques. Unfominately, the results are ambigu ou^.'^^ The sarne could be said about this 

study which indicated that slightly more than one-haif of the adult offenders (55%) were 

unemployed at the t h e  the offences were committed. Consequently, this does not appear to 

be a significant statistic in ternis of crime causation. On the other hand, the high percentage 

of offenders who qualified for legal aid could indicate b t ,  while 45% were employed, they 

were, perhaps, only eaming a subsistence wage. 

257 Op. cit., note 205, at p. 65. 

258 Id. 

259 Persons with criminal records a d o r  a propensity to be involved in the use of aicohol 
and non-prescription h g s  who display unacceptable behaviour in the community. 

2m Richard McGahey, 1988, Jobs and Crime, New York University, at p. 24. 



15. BioIogical and Phycological Factors 

These factors were identined in only 9% of the young offenders and 11% of the 

adults included in the study. It therefore c o ~ s  the conclusion of Vold and Bernard that 

biological clifferences are not found in a majorïty of cri min al^.^^' It also supports the findings 

of Samuel Guze that sociopathy is the only psychiatrie condition consistently associated with 

criminaliity, and then only when combined with aicoholism and drug addi~tion?~ 

CAUSATION TEEORIES IDENTIFIE;D 

A great deal of research supports the strain theory of crirnioology which indicates that 

many delinquents and criminals are untdented individuals who cannot compete effectively 

in complex individual s ~ c i e t i e s . ~ ~ ~  When viewed in the iight of that research, strain theones 

can be interpreted as suggesting that untalented people want many of the same things as 

talented people but fkd they cannot obtain these things through legitimate means. Some of 

them therefore attempt to obtain those things through criminal acti~ity. '~ 'While there is no 

support for this theory in this study, that rnay be due, at least in part, to the nature of the 

independent variables considered. 

Since biological factors only provide a partial explanation to the etiology of crime 

and their presence increases the likelihood that an individual will engage in criminal 

26 1 Op. cit., note 199, at p. 107. 

262 Samuel B. Guze, 1976, Crirninality and Psychiatrie Disorden, New York: Odord 
University Press, at p. 124. 

263 This is due Iargely to their lack of education and training. 

Op. cit., note 199, at p. 203. 
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behaviour, they are by no means conclusive because many individuals with biological 

deficiencies do not corne into conflict with the law. It also appears that psychologid factors 

must play an important role in any complete explanation of crime causation and that these 

factors may be classified as belonging to the field of attitudes. 

Based upon the foregoing conclusions, the study indicates that the factors which 

contributed maùily to the offenders' criminal conduct were: 

(1) an unstable family background or upbringing; 

(2) a negative attitude toward authority and society in generai; 

(3) association with a negative peer group; 

(4) alcohol andor h g  abuse; and 

(5) a limited education. 

The most alanning revelation was the extent to which substance abuse is a factor. It 

appears that the vast majority of serious criminal offences can be related to alcohol a d o r  

drug abuse. While it can be argued that there are no grounds for assuming that ail illicit drug 

use is associated with crllninality, it is clear both fiom the percentage of offenders in this 

study who experienced problems with these substances and other studies that indicate the 

degree to which addicts are involved in violent crimes and crimes against property. 

Age is also a signifïcant factor since the study also supports the research of Sheldon 

and Eleanor Glueck which Uidicated that criminal conduct generdy declines as offenders 

mature. 265 

Therefore, the inescapable conclusion is that there is no single theory which explains 

265 Op. cit., notes 223 & 224. 
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crime causation. However, it is this writer's view that the vast majority of criminal conduct 

c m  be explained by the behavioural and environmental factors that were considered in the 

theories of Edwin H. Sutherland and Travis Hirschi. The two theories are, in fact, 

complementary and this shidy suggests that the lack of control associated with an unstable 

upbringing leads to association with a negative peer group, exposure to alcohol and drug use, 

followed by difnculties in school and lack of employment opportunities and, sooner or later, 

conflict with the law. 

CONCLUSION 

The problems associated with the etiology of criminal behaviour are very complex 

and are very far from a complete solution. A substantial majority of criminals are apparently 

biologically and psychologically normal individuals whose criminal behaviours arise because 

they are placed in particdar kinds of social situations. The major role for biological and 

psychological theones in crimhology, therefore, is to describe the normal processes by 

which normal individuals leam normal human behaviours, both criminal and non-criminal. 

Theories focusing on abnormal biological and psychological characteristics may be usehii 

for understanding some criminal behaviours but are less useful for explainhg a broad range 

of criminal activity . 

Criminologists have always been concemed about the deviant behaviour of our youth. 

Perhaps this wony and attention is denved fiom the belief that a nation's hture rests on the 

development of our youth. That concern probably stems fiom the theory that todayts 

delinquent is tomorrow's criminal, if nothhg is done to change the antisocial behaviour of 

our youth. It is for that reason that much of the focus of any criminal justice reform should 
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be directed to the delinquent behaviour of young offenders. 

The results support the view that any attempt to formulate policies for crime 

prevention should focus on the social control theory advocated by Travis Hirs~hi?~ That 

theory irnplies the need to strengthen each element of an individuai's social bonds. Therefore, 

attempts should be made to reattach young offenders to family, teachers or employers, and 

to conventional fnends; reinforce their cornmitment to conventional goals such as social 

attainment; and reward their involvement in conventionai activities such as work, study, and 

socidly accepted leisure. These, in tum, should provide support for a belief in the morality 

of the Law and inhibit criminal behaviour. 

To the extent that this can be done, the factors recognized by Sutherland's social 

learning t h e ~ j ~ ~  will become less significant. This study supports the trend in modem 

criminology theones to focus on social factors as causes of criminal behavi~urs.'~~ It is 

apparent that environmental influences, particulariy those emanating from the social 

environment are iikely to be implicated in both the genesis and the maintenance of crimùial 

bzhat-iour. Therefore, the results of this study clearly support the application of the principies 

of restorative justice and social responsibility to programs designed to rehabilitate offenders 

and prevent young people fkom becoming involved in criminal activity. These programs will 

be discussed in detail in Part V of this paper. 

'66 Op. cit., note 200. 

267 Op. cit., note 198. 

268 For example see Terance D. Miethe, and Robert F. Meier, 1994, Crime And Its 
Social Context, Albany: University of New York Press. 



PART IV -TEE PRlESENT SYSTEM 



C W T E R  SEVEN 

THE STRUC'ïUiU OF THE CRIMINAL JZTSTICE SYSTEM 

A radical approach to criminal justice reform such as that recommended by this paper 

m u t  begin with the structure of its court system; a structure which, to a large extent is the 

r e d t  of histoncal accident269. For years, legal scholars and studies have identified a number 

of structural problems inherent in the Canadian criminal justice system. They include: 

1. judges, as opposed to juries or lay triers of fact, in their absolute discretion 

determine the sentence to be Unposed upon a convicted person. This often 

gives rise to a public perception that sentences are too fe~ient.*~' 

2. The broad discretion of judges which results in signincant dispanty in 

sentences among judges with different correctional philosophies. 

3. Policies of Correctional Services Canada that can substantially alter a 

sentence imposed upon a convicted person; and 

4. the phenornenon of unevenly shared jurisdiction and authority between 

federal, provincial and temtorïal authorities." 

Although the system of multiple jurisdictions is perhaps the most significant of these 

269 That is the division of powers between federal and proviacial governments. 

270 See Toward a Unified Court, note 283. 

171 This perception is contrary to the hdings of the Canadian Sentencing Commission 
that actual sentences are harsher than most people think. (See op. cit., note 2 at p. 9 1). 

See Ministry of the Solicitor General, Correctional Law Review, Working Paper 
No. 8, Ottawa: 1988. 
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problems, it was not addressed in either the Green Papeï? or any subsequent legislation. 

Structural problems have aiso, to a large extent, fueiled the public outcry for 

amendments to the criminal justice system. nie Green Paper did recognize that one of the 

significant problems with the criminal Iaw is that each of its agencies are the product of 

piecemeal, incremental amendments and changes, which has resulted in a lack of integration 

among its various components. It acknowledged the important principle that balance through 

integration must not be lost by excessive frag~nentation.~'~ It M e r  stated that to achieve 

these objectives, " each component of the system - police, courts, corrections and release 

officials - must work at being what they in reality are - integral parts of the unified machinery 

of justice'? 

Since Confederation, constitutional responsibilities over criminal law and the 

administration of justice have been divided between provincial govemments and the federai 

govemment. This has the advantage of allowing one province to legislate on matters 

requiring a sensitivity to local conditions and attitudes. On the other hand, that same division 

creates difficdties because it leads to shared responsibilities over certain areas of the judicial 

system that are not easily shared. Too ofien, Canadian legislators in an effort to preserve 

jurisdictional prerogatives (or turf), allow their disputes to inflict damage on the criminal 

justice system. This darnage results fiom the gridlock, delay and paralysis that disputes 

produce. The complexity of the present situation stems in part from the way in which 

2n Op. cit., note 35. 

274 Id. ,atp.7.  

" Id.,atp.29. 



offences are cïassined in the Criminal Code, the number of Ievels of couris trying them, and 

the division of jurisdictional responsibilities among the respective courts. 

The constitutional division of responsibilities over criminal Iaw has resulted in 

serious concerns about the erosion of judicial independence during recent years in the 

criminal and family courts which fall within provincial jurisdiction." While the generd 

public does not appear to appreciate the significance of the situation, the fact that these courts 

deai with well in excess of 90% of the cases which corne before our courts should be cause 

for concem in the legal community. 

Many of the problems identified in the Green Paper can be more adequately 

addressed through a reform of the present structure. They include: 

1. unjustified sentencing disparity which carmot be explained or justified by 

reference to principles;"' 

2. the need for greater integration among the various components of the 

sy~tern;~" 

3 public perceptions, however accurate or inaccurate, are important to the 

credibility and continued functioning of the pend s y ~ t e r n ; ~ ~ ~  

276 This has resulted in the unprecedented situation where several individuals and 
provincial judges' associations have commenced legal proceedings against various 
provincial govemments to have the issue resolved in the Supreme Court of Canada. 
This situation wiil be discussed later in this paper. 

277 Op. cit., note 35, at p. 6. 

278 Id., at p. 7. 

279 Id., at p. 5. 



4. lack of an effective information base on criminal sentences in Canada to assist 

lower courts or courts of appeal, to determine what types of sentences are 

normally given for various crimes in various circum~tances;~" and 

5. policies designed to try to understand criminai behaviour are strained by 

incomplete knowledge and codlicting  objective^.^^' 

To do so, it is necessary to look at the current structure of our courts and the legislative 

framework within which they operate. 

The Structure Of Our Criminal Courts 

The legacy of the present constitutional division of powers has been the confusing 

mixture of multi-tiered courts that we now possess: "Provincial" - provincial courts, and 

"Federd" - provincial courts, ail attempthg to exercise substantial and important 

jurisdictions in the field of criminal law.'" Adding to the confusion is the fact that these 

courts have different names in different provinces and their actual jurisdiction varies £iom 

province to province. This, combined with the bulk and complexity of the criminal law, have 

made our criminal justice system generaily inaccessible or incomprehensible to the general 

public. 

280 Id., at p. 9. 

Id., at p. 6. 

For example, in Nova Scotia judges of the Provincial Court and the Farniiy Court are 
provinciaily-appointed and subject to provincial legislation. Judges of the provincial 
Supreme Court, on the other hand, are appointed by the federal govemment and 
subject to federal legislation. All these courts have important, and to a large extent 
overlapping, jurisdictions in substantive criminal law. 



In 1989 the Law Reform Commission of Canada published a working paper which 

concluded with a recommendation for a unifïed criminal court.2" In corning to this 

conclusion the Commission pointed out many of the problems with the current multi-tier 

system. Those problems will be discussed in detail in the remaining sections of this chapter. 

Complexity and Confusion. 

The present court structure generates confusion concerning which court wili hear 

which case. This confusion is attributable mainiy to differences in the jurïsdiction exercised 

by the various courts. The diversity and complexity of the present system and the ensuing 

confusion has been described as follow~:'~ 

"It would be dinicult to imagine a Criminal Court system more complicated than the 
one now used in Canada. There are absolute and elective trial jurisdictions; 
there is a system of preliminary inquiry, applicable as law for some offences, 
applicable as of the accused's election for some other offences, and not applicable at 
ali for yet another group of offences; then there are a variety of re-election provisions 
some of which require the consent of the Attorney General and some which do not. 
There is the final authority of the Attorney General to require the trial to be by judge 
and jury notwithstanding the election of the accused and imposed upon ail of this is 
the right of the Crown to proceed by a prefened indictrnent. Lawyers have reveaied 
that they are not familiar with the vaxious methods of trial. While it may be 
inexcusable for a lawyer to fail to undentand a court system it is doubted that the 
public have any understanding at al1 of our criminal trial system because of its 
cornplexity". 

Some of the confusion has been eliminated by the two-tier unification of Section 96 

283 Law Reform Commission of Canada, Toward A Unifed Court, Working Paper #59, 
1989. 

2" Cawsey, A., Toward a Rationalization of Criminal Procedure, (1979), 3 Prov. 
Judges Journal, at p. 6. 
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Courts285 in the provinces? However, despite this change, the system remains cast in the 

mould of the nineteenth century and is hgmented by the often opposing demands of the 

federal system. 

Inefficiency. 

The manner in which jurisdiction is parcelIed out in our present system leaves grave 

reservations concerning the desirability of maintainhg the status quo. 

Our multiple courts require the senices of multiple administrations. Inevitable 

duplication, overlap and added cost is the obvious result. While these court systems are not 

completely isolated nom one another, there is no centralized and coherent admiuistration to 

efficiently process the cases moving fiom one level to another. The end result is 

administrative complexity and inefficiency. Bureaucratie failings in the form of scheduling 

gridlock and delay are apparent even to the uninitiated. Lawyers who must appear before 

more than one court will often have problems arranging to be present at a time when judges, 

wihlesses and courtrooms are available. Further, in criminal cases, police witnesses may have 

the same scheduling problems as defence counsel since they must also appear in more than 

one court on a repuiar basis. Thus, delay can be caused by the scheduling problems of those 

who must appear before the court, rather than by the actual volume of cases in a partîcular 

court or court level. This kind of delay will exist in a unified system but it is exacerbated by 

285 This reference is derived fiom the section of the British North American Act which 
created them (now cited as: The Constitution Act, 1867 (30 & 3 1 Vict., c. 3 (U.K.); 
R.S.C. 1970, App.11, No. 5). 

2M Nova Scotia was the last province to do so with the amalgamation of the County 
Court with the Supreme Court on Febniary 1, 1993, 
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the existence of multiple levels of un-integrated triai courts. 

Also, since cases ofken move fiom one court to another because of transfer or re- 

election of the mode of trial by the accused, each court deaihg with a case must process if 

complete its mes, and perhaps prepare transcripts before the matter can proceed to another 

court. In addition, there is M e  CO-ordination of available court t h e  between levels of court 

and multi-level court structures invite manipulation by lawyers who see some tactical 

advantage in either delay or speed. Elections as to mode or fonun of trial can be made 

accordingly so as to achieve either objective. 

To some extent, the actions of court administrators and judges in the various court 

levels c m  actually work at cross purposes. For example, if the Provincial Court works 

efficiently to clear up a backlog of cases, those accused who seek delay WU simply elect trial 

in another court which is already d e r i n g  a backlog of cases. Thus the most efficient courts 

may remain so through a reduction in the volume of cases tried there, whiie delays worsen 

in the other already over-burdened courts in the system. 

Delay in a particular court or court level cm actually cause new sources of delay to 

appear. In a backlogged court, the practice of double and triple booking cases may occur due 

to the administrative practice of estimating the proportion of cases that will not actuaiiy be 

tried on the scheduled date due to the unavailability of witnesses or lawyers, guilty pleas, or 

stayed or withdrawn charges. Similady, lawyers may double or triple book their own 

appearances for a given day based upon the likelihood that, for one reason or another, some 

of their appearances will not be necessary. Due to the roughness of these predictions, there 

are inevitable conflicts. As a result, where two rnatters are scheduled for the same t h e ,  one 



of them must be further delayed. 

Of course, delay in the criminai justice system arises fiom many sources and it would 

be misleading to amibute it solely to problems with the court structure. However, it wouid 

be wrong to disregard the signincant consequences that our complicated court structures have 

on the creation and growth of the phenornenon of delay. - 
The result of the present system is a multipiicity of trial courts and the consequent 

inability to centralize and rationalize administration and management. 

Inequality. 

Multiple jurisdictions perpetuate the belief that there is a hierarchy of courts. This 

problem was concisely summarized by the Ontario Provincial Court Judges Association 

when it stated:"' 

" A hierarchy of courts trying the same types of matters implies that the upper courts 
try a case better than other courts. If we accept the assumption that the County 
Court Judge is somehow superior to the Provincial Court Judge but both are 
surpassed by an even more superior High Court Judge, we rnust also accept that 
different qualities of justice are being meted out. A hierarchy of courts with 
concurrent j urisdiction creates aa impression of good, better, best justice." 

Obviously, the calibre of a judge ought not to lay with the court to which he or she 

is assigned. If it does, or there is a perception in the larger comrnuaity that it does, the 

reputation of the entire admioistration of justice is tamished. Furthemore, the perception that 

there is a hierarchy of courts leads to the conclusion that the Provincial Court is at the 

2" Canadian Association of Provincial Court Judges, Presentation to the Hon. Jacques 
Flynn, November 16,1979. 



bottom. As the Law Reform Commission ~tated:"~' 

"Given that the bulk of criminal cases are tried in Provincial Court, the perception 
that this court is at the low end of a qualitative hierarchy is an unhealthy reflection 
on our cnminal justice system". 

There are a varïety of reasons why such perceptions may arise. They include: 

1. indequate court faciiities are almost aiways associated with provincial court 

judges; 

2. provincial court judges are paid less than judges of the superior courts and 

enjoy fewer benefits. These merences probably limit the field of candidates 

willing to accept appointments to a provincial court bench; 

3. limits on the jurisdiction of provincial courts and the fact that other levels of 

court have s u p e ~ s o r y  jurisdiction over the decisions of provincial courts 

also reinforces the notion of ideriorïty; and 

4. the rnythology of "good, better, best" justice is preserved in the form of 

addressing the bench. Provincial court Judges are called "Yow Honour", 

whereas judges of the Supreme Court are addressed as "my Lord", "my Lady", 

"your Lordship", or "your Ladyship". 

Moreover, legislation enacted by various provincial governments have raised senous 

questions about the independence of provincially appointed j~dges.''~ Since the concept of 

Op. cit note 283, at p. 13. 

2m Litigation dealing with such legislation in the provinces of Alberta, Manitoba, and 
Prince Edward Island has progressed to the Supreme Court of Canada where appeals 
were argued during the week of December 2,1996. Decisions have not been rendered 
to date. Similar litigation is under way in Saskatchewan. For a summary of the facts 
of the latter see: W.H. McConnell, The Sacrifice of Judicial Independence in 



judicid independence is at the heart of our dernomatic system, this should be a matter of 

concem for all Canadians. 

In 1983 the Lang Commission expressed the view that?" 

"The Commission believes the position of Judge Ui our society and in our political 
framework to be unique and vital. A fiee and independent judiciary is the single 
greatest guarantee of our constitutional rights and liberties. Under the Canadian 
Constitution, the judiciary exercises its authority independently of the Executive 
and the Legislature." 

During a lecture at the University of Toronto Madame Justice Bertha Wilson (as she 

then was) ~tated:'~' 

" 1 think the conclusion is inescapable that the scope of judicial review of legislative 
and executive acts has been vady  eeanded under the Charter and that, indeed, 
the courts have become mediators between the state and the individual. Judicial 
protection of individual and minority rights vis-a-vis the rnajority clearly requires 
a distinct segregation of the courts from the majoritarian machinexy of the legislatures 
and the Parliament. The independence of the judiciary has never been more 
crucial" .(Emp hasis added.) 

In R v. Beauregard Chief Justice Dickson ~tated:~'' 

"... as resolver of disputes, interpreter of the law and defender of the Constitution 
requires that they (judges) be completely separate in authority and function fiom al1 
other participants in the justice systern." 

Saskatchewan: The Case of Mr. Mitchell and the Provincial Court, (1994), 58 
Sask. Law Review 1, at p. 3. 

Government of Canada, Report and Recommendation of Commission on Judges' 
Salaries and Benefits, Ottawa: 1983. 

79 1 In the second of her David B. Goodman Mernorial Lectures at the University of 
Toronto in 1985. 

292 [1986] 2 S.C.R. 56 (Supreme Court of Canada). 



Federally appointed judges hold office during good behaviour d can only be 

removed by the Govemor General on an address to both chambers of Parliament. 

Provincidiy appointed judges, on the other hand, may be removed for severai specifïed 

reasons, including: acting "in a manner contrary to the public interest or the better 

administration of justice in the P r~v ince"~~ ,  an exceedingly vague ground of censure. The 

decision for removal is made by a Judicial Council appointed by the govemment. 

Traditionaily, there has been a lack of understanding of the importance of judiciai 

independence and its separation from the executive branch of government. In 1985 the 

Canadian Bar Association issued a report in which it ~tated:"~ 

"The common element ... is the failure of the executive to appreciate the relationship 
which should exist between the executive and the judiciary - to recognize that the 
judiciary must be independent of the govemment." 

In Valente v. The Queen 295 the Supreme Court of Canada recognized sec- of 

tenure and financial security as matters essential to judicial independence. Of course, judicial 

independence involves more than just salary and f i g e  benefits. As the Law Reform 

Commission of Canada ~tated:"~ 

" Judiciai independence is not a matter that relates to the cornfort of judges 
thernselves. In criminal cases, it is a principle that enhances public confidence in the 
use of the state's power to prosecute accused persons and punish those who are 
convicted. Without a judiciary independent from government, the outcome of 
criminal cases would not have the degree of pubüc acceptance that is necessary 

293 Judges of the Provincial Court Act, Stats. N. S. (1978-79), c. 48, S. 6(4)(c).. 

294 The Canadian Bar Association, 1985, The Independence of the Judiciary. 

295 (1985), 23 C.C.C. (3rd) 193 (S.C.C.). 

296 Op. cit., note 283, at p. 17. 



for courts to function effectiveiy. Ifsome courts are more independent than others, 
it may appear to the public that proceedings conducted in those courts are more fair 
and the verdicts reached more legitimate than those in the less independent courts". 
(Emphasis added,) 

Consequently, courts which are perceived to be less independent than others will not 

attract the same measure of public respect and confidence and may, as the Ouimet 

Cornmittee pointed out, leave the judges of such a court open to cnticism for being 

susceptible to pressure by government litigants." 

An independent judiciary preserves and protects the ultimate supremacy of the law 

in a fiee and democratic society. That independence must not only exist at ail levels of court, 

but the level of independence must be consistent fiom one court to an~ther.~~* 

While proponents of the complete unification of our court system appear to be in the 

majority, there are those who question its value. They include: academics, bureaucrats, 

members of the practising bar, and, ironically, members of the federai judiciary. 

Consistent with the findings of the Canadian Sentencing C o m m i ~ s i o n ~ ~ ~  the most 

pervasive response fiom Iawyers and legal scholars to any proposal for a fully integrated 

court system is the assertion that there is no problem with the present systern and "if it ain't 

''' Govermnent of Canada, Report of the Canadian Cormittee on Corrections, Toward 
Unity: Criminal Justice and Corrections, Ottawa: 1969, at p. 166. 

298 Otherwise, there will be a breach of section 1 1 (d) of The Charter which entities an 
accused person "to be presumed innocent until proven guilty according to law in a 
fair and public hearing by an independent and impartial tribunal" 

299 Op. cit., note 2, at p. 280. 
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broke, don? iix it".'w That is not surprising given the innately "conservative" nature of the 

legal profession. Lawyers are farniliar with much that is arcane, impenetrable and often 

ilIogical. Often they are quite prepared to Live in the midst of a thicket rather than see the 

brush cleared away. As long as they cm find their way, what else maners?'' 

At its 1989 annual meeting, the Canadian Bar Association established a task force 

under the directorship of Professor T. A. to study and report on the advisability 

and implications of a unified court m c t ~ r e . ~ ' ~  Two of the three subjects addressed in the 

discussion paper that followedM4 are related to this topic, namely: a review of current court 

reform activity, and the concept of court refonn itself. 

The paper focuses on minor administrative matters and ignores studies which 

outlined the advantages of a unified court and the disadvantages of the present structure. It 

This khd of thinking is aiso evident in the Report Of The Nova Scotia Court 
Structure Task Force Report. Province of Nova Scotia, March, 199 1, where the 
chainnan stated in a letter to the then Attorney General of Nova Scotia at page 2, 
"But in spite of specific shortcomings in the court system. it seems to be working 
reasonably weI1 in spite of itself." 

One of the nrst things beginning law -dents leam is that cornmon sense did not play 
a signincant role in the development of the common law. While there may be some 
truth to that, there is no place for that kind of thinking in modem jurisprudence. 

Professor of Law, Dalhousie University, Halifax, N. S. 

One of the recitals in the resolutions establishing the task force stated: "AND 
WHEREAS that the maintenance of the independence of the judiciary is fiindamental 
to any proposal for the reorganization of the courts. Independence of the judiciary 
cannot be compromised in the interest of administrative efficiency." It is ~ c u l t  to 
understand how a unified court could have such an effect. 

Canadian Bar Association, Task Force On Court Reforrn, Court Reform in Canada: 
A Discussion Paper, August, 1990. 



also contains a number of inconsistencies. For example, Professor Cromwell accused the 

proponents of a unified court with rhetoric, overgeneralhtion, and the waiving of 

ideological banners. In return, however, he offered nothing more than unsubstantiated 

scepti~isrn?~~ He also pointed out that a unined court has the potential for anministrative 

dysfimction which codd reduce its capacity to respond to local conditions. However, he 

subsequently answered that objection by suggesfing that consolidation could also involve a 

regional rather than a centralized administration. 

Without any apparent authority, Professor Cromwell questioned the validity of any 

adverse public perception caused by the hierarchy of the present system and ignored the 

findings of the Law Reform Commission of Canada &er its in-depth st~dy? He also failed 

to recognize the general lack of respect the hierarchy creates in the minds of legal 

practitioners and members of the federdly-appointed judiciary307 

While the paper may be usefùl for the provocative manner in which it set out the 

issues, its tone is regressive and supports the tendency of the legal profession to maintain the 

status quo. Although Professor Cromwell admitted that empirical research will never be a 

substitute for sound judgment in policy formulation, the paper does not, in this writer's 

opinion, give a balanced view of the arguments for and against a unified court structure. 

'O5 The most he could do was to point to the lack of any systemized evaluation of past 
reforms and refom proposais. 

3M Op. cit., note 283. 

'O7 See report of His Honour, Judge Charles S. Scullion, retiring president of the 
Canadian Association of Provincial Court Judges, Provincial Judges Journal, Volume 
16, No. 2, Fall, 1992, at p. 6. 
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In 1989 the Nova Scotia Governrnent established a task force on its court structure 

under the chairmanship of Professor William Charles of Dalhousie Law Schooi. The task 

force began its work in early 1990 and Eled its final report in March, 199 1 .30%e its terms 

of reference were quite broad, they did not include unification of the criminal court.'" In 

spite of that, the factors cited in the report in support of Lùnited unincation, with very few 

exceptions, are applicable to total unification. Those factors include: (i) the fact that a 

signincant portion of the public does not think it has an adequate understanding of the legal 

system as a whole and the structure of our courts in particular, (ii) inspiring confidence in 

the cornpetence of decision makers; (iii) avoiding a perception that different classes of justice 

are rneted out by different levels of court; (iv) simplification through a less intimidating 

structure to remove psychological barriers to accessibility and improve administrative 

efficiency by permitting integration of procedures and resources; (v) facilitating workioad 

distribution; (vi) providing greater opportunities for specialization; and ( 6 )  providing full- 

senrice judges resident throughout the Pr~Wice.)'~ 

In addition, many of the potential problerns associated with a unined criminal coud1' 

were addressed by the Law Reform Commission31z and c m  be readily overcome by 

-- - -  

'Os Op., cit. note 300, (hereinafter called the "Task Force Report"). 

'O9 This is M e r  evidence of the failure by governments to recognize one of the 
fundamental problems with our justice system. 

'Io See op. cit., note 300, at pp. 13, 1 7, 19, and 57. 

Id., at pp. 1 19 to 137. 

'12 Op. cit., note 283. 
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legislation and co-operation between the federal and provincial governments. Others such 

as: the complexity and delay associated with such a change, the size of the unified judiciary, 

and the need for some form of delegation, are, to a large extent, illusionary. At worst, they 

are transitional in nature and are greatly outweighed by the advantages that will flow from 

unification. 

The Nova Scotia Task Force Report reveals a belief in a subtie but real distinction 

between the competency of provincially-appointed judges vis-a-vis their federally appointed 

brothers and sisters. That distinction is readily apparent in its consideration of the 

competency of the judiciary in relation to the proposed merger of the County Court with the 

Supreme Court and the unification of the Family Court. It stated that the former was simply 

a transitional pr~blern,"~ while the latter would make it necessary for present members of the 

provincial judiciary to go through the federal judicial appointment pro ces^.^'^ A similar 

comment was made in the Task Force's discussion of a unined criminal court.)'* That clearly 

places provincially-appointed judges in an inferior classification and c o ~ s  the perception 

that Professor Cromwell denied? It also ignores reality because, wiui only a few notable 

exceptions, there has traditionally been very little distinction between the factors that 

detemüned who was appointed to what court. In most cases, it was just a matter of being in 

the nght place at the nght tirne. Although the number of years of practice required for federal 

3'3 Op. cit., note 300, at p. 58. 

3 14 Id., at p. 125. 

315 Id. 

316 Opcit.,note304,atp.33. 



appointments was ten years and only five years for provincial appointments, research has 

shown that the average number of years practised by provincially-appointed judges prior to 

their appointment was well in excess of ten ~ears.3'~ 

Secondly, many (and perhaps the majority) of those appointed to supenor courts have 

little experience in criniinal and family  la^.^" It therefore stands to reason that the judges 

of the provincial courts would be best qualined to deal with those types of cases in a unified 

court structure. In spite of that, appointments to the superior courts fiom the provincial 

benches in Nova Scotia have been almost non-existent.319 

Govemments, who are notonous for their inability to understand, or at least practice, 

"bottom h e "  economics, have txaditionally relied upon senior civil servants to study and 

recommend proposed refoms. The latter will generally resist any more than band aid 

317 See Judge R. E. KUnball, 1989, The Bench, Province of Nova Scotia. An analysis 
of the biographies contained therein indicates that the average expenence, pnor to 
appointment, was 18.27 years for criminal court judges and 12.74 for judges of the 
Family Court. 

31s It has been this writer's experience when discussing judicial functions with newly 
appointed supenor court judges that their most fkequent comment is the difficulty 
they have in dealing with criminal mattea because of their limited expenence in that 
area of the law pnor to their appointment. 

319 During the past ten years, for example, there have only k e n  three appointments fiom 
the provincial benches in Nova Scotia Two of those were fiom the Family Court 
which were perhaps intended to provide the expertise in fsmily law required when 
that court is unified with the Supreme Court. It could dso be argued, however, that 
they were gender based. The only appointment fiom the provincial criminal court was 
that of Chief Judge Joseph Kennedy in April, 1997. This failure to recognize the 
expertise of members of the Provincial Court judiciary when making appointments 
to the Supreme Court is remarkable; particularly in light of Chief Justice Clarke's 
observation that the majority of cases coming to the appeal court during recent yem 
are on the criminal side. (See op. cit., note 78.) 
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solutions because anything beyond that will be a threat to their authority a d o r  job security. 

An example of such an approach is the current court reform action king taken by the 

Attorney General of Nova Scotia. Phase I was the unification of the County and Supreme 

Courts as The Nova Scotia Supreme Court and the re-naming of the appeal division as The 

Nova Scotia Court of Appeal. Those changes had been under discussion for many years and 

were of very k t e d  signifi~ance?~ Phase II, on the other hand, which was announced by the 

Honourable Joel Matheson on March 4, 1993, is, by provincial govemment standards, quite 

a formidable undertaking. It involves re-organization of the provincial courts and the 

administration for aU courts (both provincial and federal). While that is clearly an important 

step in the right direction, the government ignored the fhdamental problem with the court 

structure and took a typical short-sighted approach by addressing the administrative fiinctions 

and ignoring the judicial bc t ions  of the courts. 

Judges of supenor courts aiso resist changes which threaten their status. E s  is 

clearly evidenced by the fact that even the limited unification of Section 96 Courts was the 

focus of some bittemess and division and it was ody when it became obvious that the 

benefits were incontrovertible that unification was implemented. 

In a study for the Canadian Judicial Council Mr. Justice Jules Deschenes in 

collaboration with Car1 Baar stated: 

"AU judges shodd recognize that they are members of the great judicial family and 
that the ongin of their respective appointments neither holds nor c o d e s  any 

Nova Scotia was the last province to rnerge its county or district and superior courts. 
The trend to a single civil court began in 1975 in P ~ c e  Edward Island and was 
not completed until February, 1, 1993 in Nova Scotia as a remlt of the Task Force 
Report (op. cit., note 300, at p. 41). 



particular virtue.. .." !'*' 

Unfominately, many superior court judges do not subscrîbe to that ideal and one does 

not have to look very fat for examples of superior court judges making disparaging 

comments about their provincially-appointed counterparts. In R v. Webb a provincial court 

judge was reprkanded because he indicated that a fine imposed on a shoplifter was the 

standard penalty which he customariiy imposed for that type of offence. The Prince Edward 

Island Court of Appeal in condernning the practice, stated that "Minimum or maximum or 

"standardtt penalties are the exclusive prerogative of Parliament and where no such penalties 

are prescnbed, a Court is in error in foilowing self-imposed minimum or maximum standards 

without giving consideration to the individual accused being sentenced."" Similarly, in R 

v. Macdonald (Trent) McQuaid, J. stated that the trial judge had ened in applying "a 

rituaiistic and arbitrary formula for imposing fines without regard to the individual facts and 

tt  323 circumstances of each case . 

Such comments ignore the reality that trial courts are routinely confkonted with the 

sarne charges which cail for monetary penalties and mut, if they are to avoid disparity, have 

a "minimum" penalty that is imposed in routine cases. In the above cases it may very well 

have been appropriate to ovemini the trial judges decision, but it should not have been done 

at the expense of the trial judge. 

"' Masters In Their Own House, Canadian Judicial Council, 198 1. 

3U (1975), 28 C.C.C. (2d) 456, at 463. 

323 (1985), 55 Nfld. & P.E.I.R. 6 (P.E.LS.C.) 
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Both the Canadian Bar Association paper and the Task Force ~ e ~ o d ~ ~  are flawed 

because they take a .  academic approach to a practical problem. As a result, they are problem 

oriented, instead of solution onented. Furthemore, they are either aimed at or rely upon 

sources which have a vested interest in protecting the status quo, Le., provincial civil 

servants, the practising bar, and federatly-appointed judges. With such formidable 

opposition, it is littie wonder that the reform process has been so slow and incremental. 

Canada's present court structure creates an unheaithy atmosphere for the efficient 

administration of justice. There can be no serious debate that it has resulted in the judicial 

system becoming laden with confusion, inefficiency, and a lack of public respect; to Say 

nothing of the horrendous waste of money caused by the duplication of services at the 

different court levels and the hierarchies they create. It gives the impression of inequality in 

the administration of justice in a society that is formaily and coflstitutionally commined to 

the eradication of inequality. Moreover, the amount of public attention directed at the system 

since the advent of the Charter has added to this impression and must be addressed before 

the system loses further credibili~ and respect. 

A complex and inefficient court system has its costs, both monetary and human. 

However, just as statistics on the allocation of cases between the various court levels are 

generally mavailable, it is dinicult to h d  budgetary statistics on the present court structures. 

Even if these figures were available, it would be extremely difficult to measure the economic 

benefits of structural court reform. However, there can be no doubt that a simpler, more 

coherent, and more efficient judicial system would have fiscal advantages. To Say nothing 

324 Op. cit., notes 304 & 300. 
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of the benefits of reducing the human costs associated with the present system, including: the 

stmh on victims, and their families, needess lengthy pre-trial incarcerations and the cost of 

justice itself when witnesses cannot be found many months, or occasionally years after the 

event. 

It is apparent that many of the detractors of a unified court structure share the 

unrealistic expectation that, in order to move fiom our present archaic, medieval systern 

replete with confusion, complexity, inequality and inefficiency, we mut  have the guarantee 

of a srnooth transition. That is not the way things work in the real worid! There will 

undoubtedly be diniculties encountered when making any transition, and the more 

progressive the refoms, the greater will be the transitional difnculties. However, that should 

not be a reason to refuse the challenge. The time has corne for the focus to shift to more 

profound changes which will overcome the obstacles that have been erected by history and 

by the peculiar nature of Canadian federalism. 

As the Ontario Law Reform Commission stated: 

" ... the courts are not the private domain ofjudges and lawyers. They exist for people 
and in a very real sense belong to the people. That their hnctions should be 
clearly understood and accepted by the people and that they should be managed in the 
best interests of the people is surely beyond dispute".32-' 

The question therefore is not whether or not the present court system should be 

unified, but what f o m  unification should take. 

As indicated previously, the Canadian Sentencing Commission noted that Appeal 

Courts in Canada are not adequately structured to be effective in assisting judges with 

325 Ontario Law Reform Commission, Report on Administration of Ontario 
Courts Part 1, Ottawa, 1973, at p. 16. 



sentencing? Deficiencies include the fact that they are not organized nationally and, as a 

result, there is no practical way to mate a nationai policy. In addition, they do not have the 

means or resources to gather all the necessary information, and are stmchired to respond only 

to individual cases, rather than to create a comprehensive integrated policy for ail criminal 

offences. Furthemore, judges are reluctant to him their courts into legislative bodies making 

poiicy that is best left to Parliament which is directly responsible to the people of Canada. 

While it wili be interesting to see how appellate courts interpret the new sentencing 

provisions of Bill C-41 when deaiing with the signincant number of appeals that are likely 

to follow its enactment, these structural problems remain. 

Corrections, Conditional Release And Parole 

The confusion surrounding early release has been described as follows: 

" The rnanner in which such processes as parole, remission, temporary absence and 
mandatory supervision affect sentence is not well understood by the public, and is 
penodically subject to criticism in the media and by criminal justice professionals 
who claim either that these processes operate too leniently, or that they should not be 
in use at dl,  because they needlessly expose the public to harm, usurp the court's 
sentencing authonty and unduiy iessens the effectiveness of the sentence.'" 

This introduces a great deal of ambiguity which in turn results in confusion and 

unpredictability in the sentencing process. As a result, ail major participants in the sentencing 

process, namely: judges, offenders, the public, victims, correctional authorities, and the 

Parole Board, rnay have a different understanding of the meaning of a sentence of 

- -  - - - 

326 Op. cit., note 2, at p. 69. 

12' The Criminal Law in Canadian Society, op. cit., note 3, at p. 34. 
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imprisonment imposed by a court.328 

There can be no justification for differences in the meaning of a sentence of 

imprisonment at the federal and provincial levels and there is a pressing need to coordinate 

the ways in which the sentence imposed is carried out at both the provincial and federal 

levels of govenunent. The rationalization of the Iaws and practices regarding sentences of 

imprisonment at both levels of govenunent is a necessary step towards an integrated and 

uniform approac h to s e n t e n ~ i n g . ~ ~  

n i e  credibility of the whole criminal justice is damaged when offenders who are 

sentenced to a signifïcant period of incarceration are back on the streets soon f i e r  they are 

convicted and the judiciary are blamed for lenient sentences when he or she repeats the 

criminal a~tivity.'~' 

A major part of the problem with sentencing is that sentences are often substantially 

afTected by parole release. Under the present system judges have no control over (and often 

inadequate information about) the parole system. Parole tends to equalize sentencing so that 

offenders with longer sentences have a greater oppominity to get early release than those 

with shorter sentences. That not only violates the principle of proportionality, it may expose 

the public to greater nsk, because it ofien results in the most dangerous offenders serving a 

smaller percentage of their sentences than those who are not a threat to society. 

328 Op. cit., note 2, at p. 235. 

329 Id. 

330 This is particularly darnaging in smaller communities where people tend to know 
each other better. 
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The observation made in the Green Paper that: "the police, prosecuting attorneys, 

judges and corrections officials have their own priorities and practices and operate in too 

much isolation fiom each ~ t h e r " ~ ~ '  is, in the writer's opinion, nght on the mark. 

Consequently, there is a need to not only educate the public but also ai l  those within the 

criminal justice system, as to each others' roles and responsibilities. Doing so will not ody  

relieve some of the confusion and cnticisms, it should aiso add to the efficiency of the 

system. 

Supervision and special conditions of release are not something to be eamed but 

something which is necessary for the majority of offenders who have been incarcerated for 

any length of time. Prisons change a person, and some heip in adjusting to the community 

and leaming how to use available resources is in the best interests of the community as well 

as the offender. Therefore, an efficient corrections system has an important role to play in the 

administration of justice - if it's policies are properly integrated with the rest of the system. 

Obviousiy, a judge, at the t h e  of sentencing, is not in a position to accurately predict what 

special conditions an offender will need at the end of eighteen months served out of two 

years, let aione at the end of five or six years. Courts do not have the resources to resolve 

such issues. 

The recent arnendments to the sentencing provisions of the Criminal Code will 

likely result in more offenders serving their sentences in the community. If society is to be 

better served by this new approach, the criminal justice system will either have to make 

better use of the resources that are now available or seek additional funding. During this 

331 Op. cit., note 35, at p. 7. 



period of fiscal restraint, it wiil likely have to be the former. The same can be said for 

intensive parole s u p e ~ s i o n  which will require enhanced offender contact, immediate 

response to parole violations, and a clearly defined target population, something which WU 

be diffïcult to achieve, give the already heavy caseloads that probation officers carry. 

The Legislative Framework 

The legislative h e w o r k  within which Canadian courts are required to operate also 

leaves much to be desired? Among the problems identified by the Canadian Sentencing 

Commission were: unwananted sentencing disparity due basicdy to the absence of an 

overd explicit statement of purposes and principles of sentencing, maximum sentences that 

are unredistically high and which do not always reflect the relative seriousness of 

off en ce^,"^ mandatory minimum sentences that mate injustices by unnecessarily resmcting 

judicid discretion without accomplishing other hc t ions  ascribed to them?" and the manner 

in which such processes as parole, remission, temporary absence and mandatory supervision 

affect sentences. 

The Commission's main recornmendations in this area included: 

1. A declaration of the purpose and principles of sentencing; 

2. the abolition of mandatory minimum penalties for al1 offences except murder 

332 For purposes of this paper the legislation referred to is primarily the Criminal Code, 
the Narcotic Control Act, and Parts III and N of the Food and Drugs Act as 
opposed to the regdatory legislation of provincial governments. The Iatter two acts 
were replaced by the Controlied Drugs And Substances Act, S.C. 1996, C, 19. 

333 Op. cit., note 2, at p. 63. 

334 Id., at p. 64. 
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and high treason; 

replacing the present outmoded penaity structure with one which is fairer and 

accords more with public perception of the gravity of offences. In other 

words, reduced maxima that refiect the reality of sentencing. 

The development of modem alternatives to incarceration; 

the abolition of full parole and the retention of eamed remission by way of 

credits awarded for good behaviour which may reduce the custodid portion 

of the sentence imposed by the judge by up to one-quarter; and 

in order to offset the increase in inmate population resulting fiom the abolition 

of full parole release, guideline principles for sentencing to include: 

(i) imprisonment of an offender only d e r  a finding that he or she has 

caused "senous h m "  to an individual or the community; 

(ii) irnprisonment shodd only be imposed as  a last resort where other less 

intrusive sanctions would not sufnciently reflect the gravity of the 

offence or the repetitive violent nature of the conduct, or adequately 

protect the public; 

(iii) before imprisonment may be imposed, alternative options must be 

explored and rejected; and 

(iv) before sentencing an offender to impnsonment, a court must take into 

account the reality of relevant prison conditions. 

For the most part Büi C-41 recognized the basic recommendation of the Canadian 

Sentencing Commission for a definition of the purpose and principles of sentencing. 
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Although it did not make any changes to the parole provisions of The Corrections And 

Conditional Release Af15,  the introduction of conditional sentences in section 742 of the 

Code generally deal with the cnteria recognized by the Canadiau Sentencing Commission. 

However, the bill did not ded with the other recornmendations in any meaningful way. 

Other than their codification, there is little, if anything, new in the purpose and 

principles of sentencing contained in section 718 of the Code. With the limited exception of 

paragraph (c) which requires that offenders only be removed fiom society "where necessary", 

it is udikely that judicial discretion will be curtailed to any signifïcant extent. Will they 

achieve their dtimate aim of reducing sentencing disparity? That will depend largely upon 

how trial court judges interpret the sections and the view of appellate courts in reviewing 

sentencing decisions. 

Those provisions are not without their dinicdties. They include: 

1. a structure that suggests that sentencing judges must consider the purpose 

and principles of sentencing, including certain aggravating and mitigating 

circumstances and, after doing so, if a sentence of incarceration of less than 

two years is being considered, and if he or she is satisfied that serving the 

sentence in the community would not endanger the safety of the comrnunity, 

a conditional sentence may be imposed. Does that mean that the purpose and 

principles of sentencing then become irrelevant? It probably does not but, at 

the very least, it provides fertile grounds for appellate courts to substitute 

- - 

335 Op. cit., note 36. 



their discretion for that of the sentencing j ~ d g e ? ~ ~  

2. The underlying th- of the new legislation that sanctions other than 

incarceration should be utilized more fiequently, creates a suspicion that it 

was driven more by fiscal considerations than the erimination of sentencing 

disparky. "' That suspicion is fbelled by the provisions of S. 724.7(1) which 

makes it vimially impossible to commit even the most defiant fine debtor to 

jail,"' pdcularly in provinces where there is no fine option program in place. 

3. The vofuminous amount of information that must be included in fine orders 

and explained to offenders signifîcantly increases the workload of court sta£F 

at a tune when their numbers have been greatly curtailed; and 

4. the provisions of section 733.1, which make breach of probation a hybrid 

offence, when compared with the consequences of breaching a conditional 

336 That question has now been answered by The Criminal Law Improvement Act, 
1996, S.C. 1997, C. 18, which amended section 742.1(b), effective May 2,1997, to 
add the words: "and would be consistent with the fundamental purpose and 
principles of sentencing set out in sections 7 1 8 to 7 1 8.2." While that may reduce the 
number of appeals, it will make it necessary for sentencing judges to be very careful 
when dealing with conditionai sentences to clearly indicate their reasons for granting 
or not gmnting such an application. Consequently, it is still likely to be a fertile 
area for appeais. 

337 This was clearly implicit in Justice Minister Allan Rock's speech introducing C-41 
in the House of Commons on September 20, 1994. (see House of Commons 
Debates, Vol. 133, No. 0093,lst. sess., 35th. Pd., at p. 5870.) In addition, Ms. Lynn 
Spracklin, Deputy Attorney General of Ne&oundland, during a panel discussion on 
October 18, 1996, at the Atlantic Regional Judicial Educational Conference in St. 
John's, Newfoundland, acknowledged that fiscal restraint was a factor when her 
governent assessed the proposed legislation. 

338 For example, under what circumstances could it be said that civil enforcement would 
not be appropnate? 
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sentence order under section 746.6(9), could result io an offender convicted 

of breach of probation, which is presumably meant to be a less senous 

sanction, being placed in greater je0pa.rdy.3~~ 

In spite of the foregoing, Bill C-41 was a signifïcant piece of legislation because it 

represents an important step in the right direction. It will be discussed in greater detail 

throughout the remainder of this paper. 

339 In other words, an offender whose conduct was not deemed to be serious enough to 
warrant a conditional sentence, and who was instead placed on probation, may, in the 
event of a breach, be worse off than an offender deemed more blarneworthy and 
given a conditional sentence. 



CEAPTER EIGHT 

CLASSIFICATION OF OFFENDERS 

The reform advocated by this paper is based upon a two-tiered approach to dealing 

with offenders. The h t  for those offenders who, by the nature of their crimes, and, in some 

cases, by the frequency with which they corne into confiict with the criminal justice system, 

must be removed fkom society for its protection. Those offenders should be deait with on the 

basis of a 'rjust deserts" model. On the other hand, for the vast majority of offenders, 

particularly first-time offenders, a restorative justice mode1 should be applied with an 

emphasis in the long-term on crime prevention strategies through the application of social 

responsibility p ~ c i p l e s  with the assistance of ail segments of s o ~ i e t y . ~ ~  

Sentencing, by its very nahue, results in different sanctions being meted out to 

different offenders for the sarne offence, which creates at least the appeamnce of disparity? 

In fact, disparity has now been codified for aboriginal off en der^.'^' It is, therefore, 

unwarranted disparity that has to be guarded against and, in order to iden* which sentences 

are unwarranted and do something about disparity, one needs to have a theory about how 

"O There is a large volume of evidence concerning the importarice of social support for 
preventing crime. See Francis T. Cullen, Social Support as an Organizhg Concept 
for Crirninology, presidentid address to the Academy of Criminal Justice Sciences, 
(1 994), Justice Quarterly 1 1 (4), 527. 

That is, tailoring sentences to rneet the circurnstances of the offence and the situation 
of the offender. 

342 See S. 718.2(e) of the Code. 
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sentencing should take place, and what the correct sentence r d y  should bev3 Ifwe accept 

the view that al1 sentences handed down for a given offence should not be the same, one 

needs a "theory" or set of principles to determine how the variabiiity in sentencing should be 

governed. With such a coherent theory we could then begin to examine the evidence for 

uowarrauted variation in sentences and the different ways in which unacceptable variation 

in sentences can appear within the criminal justice system. 

Genedly speaking, incarceration accomplishes very little apart f?om separahg 

offenders £kom society for a period of time and should only be used as a last resort and then 

it should only be reserved for those convicted of the most serious offences. 

An assessment of the individuai accused is central to sentencing deliberations. 

Whether the material reviewed consists of pre-sentence reports, psychiatrie assessments, 

reports fkom detention facilities, or simply observations of his or her demeanour before the 

court, sentencing judges are obliged to do what they cm to becorne familiar with the 

offender. Only then can they corne to conclusions about his or her prospects for rehabilitation 

and the sanctions that may be necessary to accomplish the goal of specific deterrence. 

Obviously, such an approach mitigates against the application of a single sentencing theory 

for ail individuals or classes of individuals who, for one reason or another, fïnd themselves 

caught up in the criminal justice system. For certain offenders a ''just desertsy' approach may 

be appropriate, while for others ameliorative or utilitarian sentencing strategies which are 

sensitive to the individual, should be applied. In addition, the nature of the particular offence 

and the circumstances under which it was committed must be considered. 

343 Op. cit., note 2, at p. 72 
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The classification of offenders in this chapter is designed to address the 

recommended approach to dealing with offenders. Aithough there should be no distinction 

for those offenders to which the 'Tust deserts" mode1 applies (except that required by the 

Code and the Young Offenders Act), the classifications will facilitate the choice of the 

appropriate restorative justice alternatives for aboriginals, young offenders and others who 

corne into codict with the crimiml justice system. They should also be vaiuable as a bais 

for applying social responsibility principles to long-term crime prevention strategies. The 

discussion that follows is intended to ident* the distinct nature of these offenders as a 

background for the recommendations in Part V. 

Non-violent Offenders 

Canada's prison and penitentiary populations have increased substantially since 1990. 

As of December 3 1, 1995, the federal penitentiary population increased by 22% and, if 

current trends continue, that could increase by a M e r  50% during the next ten years. 

Approximately 37% of federal inmates and 84% of provincial inmates are incarcerated for 

non-violent offences." Since few wodd argue with the proposition that it is not necessary 

to incarcerate non-violent offenders to protect the public, there has been a trend during recent 

years to provide alternatives. This trend is reflected in the recent amendments to the Code." 

That general statement is, however, subject to exceptions. For example, it is generaily 

344 See Solicitor General Canada, Module 5 - Incarceration, INTER.NET, sgc. 
gc. cg March 14, 1997. 

The provision for alternative measures for adult offenders in s.717 is of particular 
significance in this respect, as are the re-t provisions in ss. 7 18.2(d) & (e). 
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thought that property offences come within this category, but what about breaking and 

entering a private dwelling, which carries a maximum penalty of Life imprisonment.is While 

it may not involve violence, it is certainly a serious invasion of the privacy of the accupiers 

of the residence which may negatively impact the quality of life of such people. Also, how 

about the person who traffics in narcotics? Although he or she may be non-violent, violence 

is clearly associated with the dmg trade; and, m e r ,  what do we do with the person who 

persists in cornmitting &or thefi related offences over an extended period of tirne? Surely, 

at some point they should be incarcerated to protect the integrity and credibiiity of the 

criminal justice systern. Based upon these limited examples it is clear that their must be 

clifferences even within this rather non-controversial cla~sifkation."~ The authority for doing 

so may be found in the fundamental purposes and objectives of sentencing by reference to 

the provisions which require respect for the law, denunciation of unlawful conduct, and 

acknowledgement of harm done to victim~?~ 

Violent Offenders 

On the other end of the spectrum, society must be protected kom offenders who 

commit crimes of violence. Although the majority of offenders do not come within this 

classification, this group receives extensive media coverage and causes the greatest public 

concem. There is only one way to protect society in the short-tem, and that is to remove 

346 S. 348(l)(b) of the Code. 

As indicated in Chapter Five, this approach is not contmry to restorative justice 
theory if it is applied to offenders who have obviously become incorrigible. 

348 See S. 71 8 of the Code. 
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those offenders fiorn society. In the long-term the solution lies in the development of 

programs to address the root causes of the anti-social behaviour which is g e n e d y  

responsible for those crimes. 

Violent crimes resulting in bodily harm or injury should attract the longest custodial 

sentences befitting the crime. The punishment should fit the crime by having the sentence 

reflect the remarks of the sentencing judge who realizes the senousness of the crime. It 

would, therefore, be a grave rnistake if the d e s  for determinhg the type and length of 

sentence were fixed in order to secure a measure of uniformîty. For almost invariably 

ditferent circumstances are present in the case of the offender, both the manner and method 

of comxnitting, the presence or absence of remorse, the age and circumstances of the offender 

and many other related factors. For these reasons it may appear that lesser sentences are 

given for more serious offences and vice versa, but the courts must consider each individual 

case on its own merits, even if different factors involved are not apparent to those who only 

know of the offence charged and the penalty imposed. 

As indicated, both inal and appellate courts have made it ciear that, except in very 

extenuating circumstances, such offenders shouid be removed fkom society. However, it is 

one thing to say that violent offenders should be incarcerated, and quite another to determine 

the quantum of their sentences. The difficulty is with the area between the two extremes. On 

the one hand, are minor cornmon assaults, like fist fights between young offenders which are 

usually dealt with by fine and/or probation . On the other are serious assaults involving 

bodily h m ,  sexual assaults, and murder. The latter, of course, requires a mandatory life 

sentence, while serious assaults, including sexual assaults, aimost invariably involve a 



signincant period of incarceration. 

Will the codification of the principles of proportionality, restraint and equality have 

the desired effect of reducing sentencing disparity for violent offenders? It is unlikeiy that 

there will be any material change Ui the short-= However, appellate courts should now be 

forced to deal with these principles when deciding sentencing appeals so there is at least 

hope for more meaningful guidelines in the h u e .  

Visible Minorities 

The assessrnent of individual accused for sentencing purposes is a dinicult exercise 

under normal circumstances but it becomes particularly problematic when the offender 

comes fiom a different cultural background than the sentencing judge. 

Discrimination against visible minorities has been a major problem in our justice 

system since ~onfederation."~ It comes in two principle forms: intentional and systemic. 

Intentional discrimination can itself be subdivided into two categories: evil motive or 

animus, and differential treatment. Systemic, or inadvertent discrimination, results nom 

failure to fully appreciate the value system and resulting actions of members of minorïty 

groups. It can and does result in inappropriate dispositions or disparity in sentencing?'O 

349 It has its roots in the British North American Act, Stats. Cm. 1967, which, with 
lirnited exceptions for separate schools and language rights in ss. 93 & 133, made no 
reference to equality rights of individuals. 

350 As will be seen later in this paper, equality of treatment across cultural boundaries 
can result in hardship. 
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Certain legislation "' and judicial decisions 352 resulted in discrimination becoming 

entrenched in our system eariy in its formative years. Furthennore, not o d y  did the Supreme 

Court of Canada condone discriminatory legislation, it also gave its blessing to 

discriminatory practices directed at persons representative of visible minority groups. 

In Christie v. York Corporation 3B, a lower court decision which refûsed to award 

h a g e s  to a black man against a tavem owner for refusing to serve him and subjecting him 

to verbal abuse was upheld on the basis of "fkeedom of commerce". In dohg so, four of the 

five justices found that the general principle of the law of Quebec was that of cornplete 

fieedom of commerce, and that it could not be argued that the rule adopted by the tavem 

owner was contrary to good mords or public order? 

On one occasion the Privy Council stnick down provincial legislation which 

prohibited the employrnent of Chinese persons in mines on the basis that it intnided into 

"' For example, see the British Columbia Coal Mines Regulation Act, S.B.C. 1884, 
c.84, as amended by S.B.C. 1890, c.33, prohibiting the employrnent of "Chinamen". 

"* The legislation referred to in the previous note was the subject of disputes in 
Union Colliery Co. of British Columbia Ltd. v. Bryden, [1899] A. C. 580, and 
Quong W i g  v. The King (1 9M), 49 S.C.R. 440. In both cases the legislation was 
upheld as being constitutional. 

353 [1940] S.C.R. 139. 

'" A year later in Rogers v. Clarence Hotel, [1940] 3 D.L.R. 538, the British Columbia 
Court of Appeal held that the principles established by the Supreme Court in Christie 
were not confined to Quebec, but were applicable in the common-law provinces as 
wel. 



federal jurisdiction over "aliens""', but it was the exception in a long h e  of cases where 

similar arguments were rejected and discriminatory laws upheld? 

Following World War II, human rights became a rnatter of widespread concem. This 

led to the adoption of international human rights documents and the enactment of provincial 

human rights codes and statutory bills of rights. 

The vast majority of cases decided by human rights tribunais in Canada on grounds 

of racial discriminsition exemplined the "intentional" and "differential treatrnent" ~oncepts.''~ 

However, since differential treatment cases c m  be separated from instances of evil motive 

355 Union Coliiery Co. of British Columbia Ltd. v. Bryden, op cit., note 352, where 
the Court characterized the legislation as "in pith and substance" relating to "aliens", 
a head of power fdling within federal jurisdiction rather than in pith and substance 
a regdation of employment, an area of provincial jurisdiction, which enabled it to 
declare the law invaiïd as ultra vires the govermnent of British Columbia. 

356 For example, see: Brookes-Bidlake v. A.G. BK., [1923] A.C. 450, which upheld 
a provincial statute prohibiting employment of Chinese or Japanese labourers cutting 
timber on provincial land; Cunningham v. Tomey Homma, [1903] A.C. 15 1, 
upholding denial of provincial voting rights to Japanese, including those bom in 
Canada; Quong Wing v. The King, of cit., note 3 52, upholding a statute prohibiting 
Chinese rmployen from hiring white women; A.G. B.C. v. A.G. Can. (Japanese 
Employment), [1924] A.C. 203 (P.C.), upholding a provincial law prohibiting the 
employment of Japanese in mines; and Walter v. A.G. Alta., [1969] S.C.R. 383 
(S.C.C.), upholding a law prohibiting communal land-holding despite it being a clear 
interference with the Hutterite religion. 

357 These cases largely tum on factuai questions whether the direct and circurnstantial 
evidence, including surrounding circumstances, reveal an iIlicit intent. For example, 
overt differential treatment of native people such as: requiring ody natives to pay in 
advance to obtain a room (Ennine v. United Enterprises Ltd., (unreported), Sask. 
Human Rights Comm., July 26, 1976); a service station requiring ody  Indians, 
"tlansients and hippies" to pay in advance (Weaseifat v. DriscoU, (mported), Alta. 
Human Rights Bd. of Inquiry, Apr. 24,1972); and an automobile repair shop rehing 
to sell an $8. part to an Indian cornplainant unless he bought at least $20. worth of 
parts in al l  Sinclair va Kostuk, (unreported, Sask. Human Rights Comm., Sept. 30, 
1975). 
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only by a thin veneer of amficial civility, a resuit-oriented definition of discrimination was 

adopted in Attorney General for Alberta v. Gares,'" MacDonald, J. of the Alberta 

Supreme Court, in rejecting an employer's claim that it did not intend to distinguish between 

male and female employees, ~tated:~" 

" m e  cornplaint] has been found to be justified, even in the absence of present or past 
intent to discriminate on the ground of sex. It is the discriminatory result which is 
prohibited and not a discriminatory intent." 

This "adverse effects" formulation of discrimination was emphatically accepted by 

the Supreme Court of Canada in Ontario Hurnan Rights Commission v. Simpson-Sears 

Ltd? when the court held that no intention was required as an element of discrimination 

because it is the impact of the discriminatory act or provision upon the person aEected which 

is decisive. 

Subsequent decisions of the Supreme Court of Canada have gone M e r  in equating 

unintentional or "adverse effects" doctrines to the concept of systemic discrimination. The 

latter arises because in cases of unintentional effects, it is essentiaily the system rather than 

the actions of an individual wrongdoer, which represent the prohibited c~nduct.'~' 

The principles of systemic discrimination were confirmed by subsequent decisions 

- - 

"* (1976), 67 D.L.R. (3d) 635 (Alta. S.C.). 

359 Id., at p. 694. 

36' For example, see Canadian National Raiïway Co. v. Canadian Hnman Rights 
Commission, [1987] 1 S.C.R. 1 1 14, at 1 138-39. 
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of the Supreme Co~rt .~" These decisions coincided with an evolution toward broadened 

definitions in human nghts statutes themselves. 

The Canadian Biii of Rights 363, which was proclaimed in 1960, was thought to be 

a major breakuirough in the war against discrimination. It provided:3" 

"every law of Canada shall ... be so construed and applied as not to abrogate, abridge, 
or f i g e  or to authorize the abrogation, abndgement or infinngement of any of the 
rights or fÎeedoms hereh." 

Unfomuiately, it was virtudly never applied to curtail, much less invalidate, any federal 

Iaw.365 

It was against this backgrbund that The Charter was proposed. Its text not only 

removes fkom both levels of govemment the power to curtaiI certain individual rights, it 

fundamentaily altered the nature of constitutional protection in Canada by replacing the 

sketchy provisions of the Constitution Act, 1867 M6 with a complex and potentially 

inconsistent sche~ne.'~' 

362 See Andrews Y. Law Society of British Columbia, (1989), 56 D.L.R 
(S.C.C.). 

363 1960 (Cm) c.44, as amended, hereinafter referred to as the BüI of Rights. 

364 Id., s.2. 

365 The single exception was R v. Drybones, [1970] S.C.R. 282, where the Supreme 
Court of Canada struck down a provision of the Indian Act making it an offence for 
an Indian to be intoxicated off a reserve. 

366 Op. cit., note 37. 

36' Briefly, the Charter rights may be divided into "pure" individual rights (for example, 
the rights in ss. 7- 14), individuai rights with a "group protection" component (that 
is, rights which are only effectively exercised in the context of a group and rnay 
therefore imply protection for the group such as the fundamental freedoms in s.2), 



As a result of S. 15 of The Charter equality of treatment has become a comerstone 

in our legal system. This has caused courts and judges to become increasingly concemed 

with the operational aspects of equality. However, it is based upon the prernise that any law 

is equally applicable to, understood by, and concurred in by al1 those subject to it. It is, in 

fact, an assumption of cultural homogeneity and operates to maintain the existing 

sociocultural order. In non-legal terms, this assumption is obviously false. As an example, 

it is clearly fdse in the many smd,  often isolated communities in the territories and northem 

parts of Canada where native peoples have a signincant, and often predomioant, presence. 

The "equal" treatment by the justice system of those native people who are culturally and 

othewise distinctive is, at best, problematic and, at worst, discriminatory. 

In Andrews v. Law Society of British Columbia 368 the Supreme Court of Canada 

acknowledged that disadvantage is a concept relevant to S. 15 of The Charter, not simply 

a dissimilarity in treatment between individuds or groups. Mr. Justice McIntrye stated:'" 

" ... discrimination may be described as a distinction, whether intentional or not ... 
which has the effect of imposing burdens, obligations, or disadvantages on [an] ... 
individual or group not imposed upon others, or ivhich withholds or iimits access to 
opportunities, benefits, and advantages available to other members of society." 

In coming to this conclusion the Court found that not every legislative distinction 

group rights (for example, the language rights in ss. 16-23), and interpretive 
provisions protective of groups (see ss. 25-28). The latter three al1 provide 
the basis for rnuch stronger protection of cultural pluralism, in both its symbolic and 
structural aspects, than Canada has had to date. The fact that the ovemde clause in 
S. 33 applies primarily to the more individual rights should also be noted. 

3" Op. cit., note 362. 

369 Id., at p. 18. 



between groups creates a violation of S. 15. Mr. Justice McIntyre stated that the distinctions 

forbidden by that section are those that involve prejudice or disadvantage. Madame Justice 

Wilson more boldly stated that S. 15 is designed to protect those groups who suffer social, 

political and legal disadvantage in our society. 

The Court as a whole found that sameness and Merence are not the compelling 

determiners of equality. ML Justice McIntyre stated that although equality is a comparative 

concept: 

"[ilt must be recognized at once , ... that every ciifference in treatment between 
individuals under the law will not necessarily result in inequality and, as weli, 
that identical treatment may fiequently produce serious ineq~ality."~'~ 

He then articulated a broad version of the cornparison to be made, ~tating:~~' 

"Recogninng that there will always be an infinite variety of personal characteristics, 
capacities, entitlements and merits among those subject to a law, that must be 
accorded, as nearly as may be possible, an equaiity of benefit and protection and no 
more of the restrictions, penalties or burdens imposed upon one than another. In other 
words, the admittedly unattainable ideai should be that a law expressed to bind ai i  
should not because of ïrrelevant persona1 dif5erences have a more burdensome or less 
beneficial impact on one than another." 

Although major stndes have been taken in the legislative arena, there is a great deal 

rernaining to be done to eradicate discrimination fiom the Canadian criminal justice system. 

This is largely due to cross cultural bias which cannot be readily addressed by legislation. It 

results fkom the difficulty judges fiom another culture have when deaiing with such an 

Id., at p. 10. 

37' Id., at p. 1 1. 



offender because we interpret what we see and hear thmugh ou. own cultural eyes and ears 

and our interpretations of the acts and words of people fiom another culture may, very 

fkequently, be wrong. 

It is therefore imperative that all participants in the rriminal justice system understand 

the ciifferences in cross-culturai values among different segments of our Canadian society. 

That is particuiarly tme of the judiciary, which has a special role to play when dealing with 

offenders fiom cultures which are under represented in Society. As stated by D~ncan : '~  

"The judiciary has the responsibility of being the conscience of the nation; it must 
strive down the path of tnith, justice, and goodness. In so doing it must give equal 
protection to all its citizens. It must ensure that aii those that are similarly situated are 
treated in a like manner. But for those that are not similarly situated it m u t  examine 
actions and policies that effect them with a closer eye. The judiciary mut,  in the 
interest of tnith, justice and goodness, insure that those who are under represented 
throughout society are not abused by those in power." 

The following scenario illustrates the problems that non-native judges face when 

dealing with abonginal off en der^.'^ 

"A young native accused avoids eye contact with the judge and others in the 
courtroom. He has nothing to Say with regard to sentencing. The accompanying 

372 Duncan, Martin A., 1989, The Püght of the Underctass: Should the Government 
and the Courts Provide Effective Remedy?, National Black Law Journal, Volume 
1 1, No. 64, at p. 375. 

3" Taken fiom a reference to Leaving Our White Eyes Behind by Rupert Ross, in 
a paper prepared by Chef Judge Heino Lues of the Territorial Court of The Yukon 
for the Nova Scotia Judicid Educatiod Seminar held in Halifax, N. S. on June 7-9, 
1990, entitled Some Problems With The Administration Of Justice In Remote And 
Isolated Communities" at p.23. It was subsequently published as: Ross, Rupert, 
Dancing With A Ghost: Exploriag Indian Reatity, Markham, Ont., Octopus 
Publishing, 1992. 



reports describe him as uncommunicative, unresponsive, unable to provide 
insights into his actions, uflwilling to confiont his past and unwihg  to explore his 
feelings towards hllnself or his victim." 

The response of the sentencing judge in such a case would probabiy be negative. 

However, it might not be if the court were aware of the foilowing cultural facts:"' 

1. in some native cultures, looking another person in the eye is taken as a sign 
of disrespect; 

2. the obsenred non-cooperation is based not on lack of motivation or interest 
in rehabilitation, but lack of understanding of the court system, the white 
man's process of rehabilitation and fear that he may be removed fiom his 
f d y  and cornmunity; 

3. native culture requires that grief, anger and sorrow should not be expressed, 
for it only burdens the person who h e m  it; 

4. any explanation of the incident which would be critical of another person or 
family member would run counter to the cultural belief that expressions 
of anger or criticism towards others should be avoided; 

5. it is wrong to speak of pnvate emotions, hurts, angers and criticisms; 

6.  the principle of non-interference precludes the giving of advice or constructive 
criticism to others, as each person is to be left entirely fiee to make their own 
choices. It foilows that participation in counselling and group therapy are also 
hindered by the same culturai values; and 

7. in order to speak to the court about past events, or to take the stand to t e s t e  
against others, a native person is required to overcome signifîcant culhual 
barriers. 

These inadequacies have been addressed (and deplored) by several study groups and 

374 Id. 



commissions in recent yearse3" 

Effective reform should, therefore, wherever possible, address programs which meet 

the special needs of d classes of offenders. While we canuot realistically expect the criminal 

justice system to be responsive to individual needs if the definitions are too specific, the 

particdar needs of certain segments of society have been identified for many years; 

particularly abonginais and blacks. These two groups consfitute a large number of people. 

Unfortumtely, the justice system has not done a very good job meeting the special needs of 

these people. This has resulted in aboriginals and blacks king over represented in the prison 

population of this country.'" This fact, in and of itself, is not evidence of racial 

discrimination in sentencing. It is more likely the result of systemic discrimination fkom 

many sources. Nevertheless, there is a widely held view that there is racial d i s c ~ t i o n  in 

the sentencing process itself3" For example, American data confirms that the renewed use 

of the death penalty falls with unequai incidence on blacks and whites, particularly when the 

'" For example, 42 of the 97 tecornmendations in the Daubney Report (op. cit., note 
34), refer to increased spending and programs for minorit- groups, including: femaie 
offenders, mentally il1 offenders, and native offenders. 

376 This is reflected in the study reported in Chapter 5 of this paper which conf?rmed the 
results of other studies. For example see Ian Savage, Systemic Discrimination and 
Section 15 of the Charter (1985-86), 50 Sask. L. Rev. 141. 

377 For a discussion of the relationship between possible discrimination in various 
aspects of the criminal justice process and sentencing, see Aified Blumstein, 
Jacqueline Cohen, Susan E. Martin and Michael Tonry (eds.), Research on 
Sentencing: The Search for Reform, National Academy Press, Washington, 1 983, 
pp. 13-16. 
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race of the victim is taken into account? However, it may very wel1 be that much of the 

apparent disparity is due to the fact that a disproportionate percentage of abonginals and 

blacks are at the bottom of the socio-economic ladder as compared to other members of 

society and that there is a disproportionate amount of crime in the cornmunities where they 

While sentencing judges have no control over the types of cases that come before 

them, the judiciary is still the focus for the perception of racial bias in the criminal justice 

~ ~ s t e r n . ' ~ ~  In fact, there may very well be nothing that can be done to prevent people fiom 

drawing the erroneous conclusion that because a disproportionate number of visible minority 

offenders appear before our COW, sentencing judges, as a group, are raciaIly prejudiced. 

Nevertheless, judges have a duty to ensure that the tnal process and the methods by which 

offenders are sentenced do not exhibit characteristics of racial discrimination. To do so, they 

378 Samuel Gross and Robert Munro, Patterns of Death: An Analysis of Fûtcial 
Disparities in Capital Sentencing and Homicide Victimktion (1 984), 37 Stan. 
L. Rev. 27. 

See, for example: Solicitor General, Canada, Dimensions Of Aboriginal Over- 
Representation In Correctional Institutions And Implications For Crime 
Prevention, Ottawa, 1992. Although this report refers only to aboriginals, its hdings 
should also apply largely to blacks. In addition, there is evidence to suggest that 
economic discrimination in society at large results in blacks in the US. committing 
certain crimes more kequently than whites. See M. J. Hindelang, Equality Under 
the Law, (1969) J. of Crim. L., Criminology and Police Sci. 306-3 13. 

3so See Bruce P. Archibald, Sentencing and Visible Minorities: Equality and 
Affirmative Action in the Criminal Justice System, 1989, 12 Dalhousie Law 
Journal 377, at p. 378. 
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must recognize the effect Metences in cross cultural values can have when members of 

visible minorities come into conflict with the criminal justice system. 

Events of the past few years have given rise to the question of whether the criminal 

justice system must re-evaiuate the manner in which it operates in view of the obvious 

adverse impact which it has had upon visible min~rities.'~' These events should, at the very 

Least, give ail participants in the justice system reason to consider whether the time has come 

to re-examine some of the basic assumptions with which we have been operating. 

Restorative justice principles appear to be particularly appropriate for visible 

minorities. The disempowerment of offenders is often an issue in their offending and violent 

acts by such offenders are sometimes related to their feelings of being victims of raci~rn.'~ 

Native communities, particuiarly those in remote areas, are nch with the customs and ntuals 

of restorative justice and appear ready and able to apply them to their members who 

''' In Nova Scotia, see The Royal Commission On The Donald Marshall, Jr., 
Prosecution, Province of Nova Scotia, February, 1989, hereinafter called the 
Marshall Report. Aithough it should be noted that this report essentiaily found there 
was no statisticdy valid evidence of sentencing bias on racial grounds in the 
evidence the Commission examined. Other studies include: Report of the Aboriginal 
Justice uiquiry of Manitoba, The Justice System and Aboriginal People. Public 
Inquiry into the Administration of Justice and Aboriginal People, Winnipeg, 
Manitoba, 199 1; and Report of the Task Force on the Criminal Justice System 
and its Impact on the Indian and Metis People of Alberta, Justice on Trial, 
Volume 1 1 1 : Working Papen and Bibliography, 199 1. 

3a Op. cit., note 46 at p. 13. 
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encounter cüEcdties with the justice ~ystern.~" We as a society can benefit fiom those 

customs and rituals and we should be able to app!y them, with necessary modifïcati011~, to 

offenders fiom other cultures through the development of support groups fiom participants 

outside the justice system. 

As a result of the restraint provisions of section 718.2(e) of the Code it is no longer 

necessary for sentencing judges to look to section 15(2) of the Charter for authority to 

differentiate in the sentencing approach to abonginal offenders. Consequently, there is now 

clear direction for judges to make egalitarian and ameliorative sentencing alternatives 

available to aboriginal offenders in appropriate situations. It is curious, however, why the 

legislators did not refer to minorities in general when s.718.2(e) was drafted! 

Young Offenders 

The most important factor in achieving the goal of safer communities in the future 

is the manner in which we deal with young people who break the law. This is undoubtedly 

the area in which the principles of social responsibility and restorative justice can make a 

ciifference. The former requires programs and agencies (both public and private), to address 

the needs of families and children f?om early childhood, while the latter should be applied 

to young people who become involved in criminal activity. 

Nothing has caught the attention of the legal community or the general public more 

383 Sentencing Circles, which are discussed Iater in this paper are an example of such a 
ritual which has been used successfidly to deal with native offenders. 
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within the 1s t  few years than the adequacy of the Young Offenders A d "  to deal with the 

problem of youth crime in Canada. The media are largely responsible for portraying youth 

crime as being out of control by concentrathg on stories that give the impression that violent 

crime is rampant and that the YOA is responsible for the sit~ation.~" This response is 

dinicult to understand because the introduction of that Act represented a major hard-line shift 

from the old welfare mode1 of The Juvenile Delinquents Act'" to a tme justice model.)" 

WMe young people have rights that have to be upheld, society also has the right to 

be protected fiom thek illegai behaviour. These two facts seem to be on a collision course 

more and more as c d s  for changes to the YOA continue to grow. The attacks are based upon 

a lack of confidence in the youth justice system. For the most part, they center around issues 

conceming the minimum and maximum age; publishing the names of offenders; transfers to 

adult court; and the sentencing philosophy aad structure of the Act which many perceive to 

3w Op. cit., note 5. See also Lucien A. Beaulieu, 1989, Young Offender Dispositions: 
Perspectives on Principles and Practice, Toronto: Wall & Emerson; Wayne Willis, 
199 1, The Young Offenders Act: A Revolution in Canadian Juvenile Justice, 
Toronto: University of Toronto Press; and Penny J. Jones, 1995, Young Offenders 
and the Law, Canadian Legd Studies Series. 

3g5 As indicated in Chapter 1, this portrayal is contrary to statistics released by 
Statistics Canada on July 30, 1996. See op. cit., note 22. 

386 R.S.C. 1970, c.J-3 as amended. 

3m See: Mary Beth Beaton, The Young Offenders Act: Between A Rock And A 
Hard Place, (1993), 42 U.N.B.L.J. 295. 



be inadequate for offenders convicted of the most horrendous crimes?** 

Cunently, young people under the age of 12, whose behaviour poses a danger to the 

public are deait with under provincial child welfare and mental health legislation? For those 

who propose that the age of criminal responsibility be lowered, the age most commonly put 

forth is 10. Others believe that it should only be lowered in particuiar cases where a child 

under 12 corrunits a serious crime if it can be s h o w  that he or she had the necessary legal 

capacity for criminal conduct and that it is in the public's interest to have that chiid dealt with 

by a youth coudw. 

Arguments for lowerîng the minimum age include: (i) excluding children fiom the 

criminal system of law contributes to their lack of respect for the law; (ii) children can get 

support fiom the youth justice system that they cannot get otherwise because, in some parts 

of the country, child protection systems are overburdened, and in others the systems lack the 

facilities some children need (such as secure custody); and (iü) the public will be better 

protected f?om the serious anti-social behaviour of some children if they are included in the 

388 Section 20(1)(k.l) of the Young Offenders Act provides for a maximum of ten 
years for first degree murder comprised of six years custody and four years probation. 
Provision is made, however, in S. 26.1 for such an offender to be held in custody up 
to the maximum penod of custody if a youth court judge, upon application by the 
Attorney General, is satisfied that there are reasonable grounds to believe that the 
young person is likely to cause death or senous harm to another person prior to the 
expiration of his or her disposition. 

389 For example, in Nova Scotia see the Children and Family Services Act, S.N.S. 
1990, c. 5, S. 1, as amended. 

3W See Yossi Shavit, Arye Rattner, Age, Crime, and the Early Life Course, 
(1988), 93 American Journal of Sociology 1457. 
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Act. On the other hand, those who believe the curent minimum age should be retained, 

contend that: (i) younger children do not understand legal concepts like thek right to give 

instructions to thei. lawyer; (ü) including children in the justice system will be expensive; 

and (iii) sometimes children are referred to the youth justice system because child protection 

agencies lack the resources to deal with them and the problem will get worse if the minimum 

age is lowered. Therefore, we should strengthen the child protection systems, rather than 

labelhg childreds behaviour as ~runuia.1.~~' 

The police have expressed concems that children are acting as c6mules" for dnig 

trafficking and committing break-ins with older and more hardened cr i~ninals~~~  and others 

suggest that the leniency of the legislation has resulted in organized crime indoctrinating 

young people to act as its agents.393 In addition, a study in Ontario found that the degree of 

crimuiality within the 7 to 12 year age group was extensive.)" 

For a discussion of this issue, see: Age, Crime, and the Early Life Course, id.; 
Larry C. Wilson, Changes To Federal Jurisdiction Over Young Offenders: The 
Provincial Response, Canadian Journal of F d y  Law, Volume 8, (1989-go), 304, 
at p. 308; D. Stuart, Canadian Criminal Law, 2nd. ed., Toronto, 1987, at p.3 15; 
and J.T. Dalby, Criminal Liability In Children (1985), 27 Canadian Journal on 
Corrections, 137, at 139. 

See Larry C. Wilson article, id., at p. 308. 

G.D. Elkin, Youth Crime and the Fagin Factor, The Toronto Globe and Mail, 
June 22,1992. 

See article by A. Leschild, and P. Jaffe, Implementing the Young Offenders Act 
in Ontario: Critical Issues and Challenges for the Future, in J. Hudson, J. 
Hornuk, and B. Burrows, The Young Offenders Act: A Legal Frnmework Justice 
and the Young Offender in Canada, Toronto, 1988, at p. 68. 
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hesumably the youth system age limit was set at 17 because many adult rights and 

responsibilities begin at 18. The age most often suggested by those in favour of lowering it 

is 15. They believe that: older youths are more mature and are better dealt with in the adult 

system, where they may receive longer sentences; youths will commit fewer crimes ifthey 

h e w  they would be tried in adult court; and the caseloads in youth court wouid be reduced, 

allowing the youth justice system's resources to be used for younger offenders. T'ose who 

want to maintain the current age Limit argue that: (i) youth court sentences for some crimes 

(including some violent crimes) are actually longer than sentences for the same crimes in the 

adult system (particularly when the remission and parole processes available in the adult 

system are considered); (ü) older youths are not committing more violent crimes than theù 

younger counterparts. However, youth court judges alceady tend to sentence older youths 

more severely than younger ones; (iii) Young Offenders are more likely to be rehabilitated 

in the youth system than in the adult system; and the YOA d o w s  for transfers to adult court 

when adult sentences are necessary for the protection of the 

The publications of names debate is another area where the public has been 

misinformed (if not misled), by the media. Some people betieve that if youths knew their 

names couid be published, they would be less likely to commit crimes and parents would 

control their children's behaviour better. Others think that names should be publicized only 

395 For a good discussion of this issue and others fiom the view of practitioners, see 
presentations by Ms. Mona Lynch of Nova Scotia Legal Aid and Danny Graham of 
Pink Murray and Associates to the parliamentary cornmittee established to consider 
amendments to the Young Offenden Act at: INTERNET, parl.gc.ca, Dec. 12, 1996. 



when a youth has c o d t t e d  a senous crime. Those who want to maintain the publication 

ban contend that: (i) there is no evidence that publication would prevent crime - attention- 

seeking youths might even commit crimes to get publicity; (ï) publicity affects not only the 

youth with the criminal record, but dso innocent family members; (iii) publicity may create 

a fdse sense of secuity for a variety of reasons; for example, a young person may change 

appearance or move to another community where he or she will be unknown; and (iv) media 

coverage cm make it difficuit for a person to become a contributhg member of s ~ c i e t y ? ~ ~  

In the fht place, there is no basis for suggesting that the YOA achially contributes to 

crime.397 Youth crime has been a problem for society since the beginning of time and is a 

symptom of much deeper problems which include the state of the economy which has 

resulted in the need for both parents to work, and the substantial increase in divorce rates 

during recent years, both of which have resulted in lack of parental supervision. The latter 

has also resulted in many angry, deserted and guiit-ridden children. In addition, the increase 

in domestic violence and sexual abuse is also a fact0r.3'~ 

Secondly, the only argument which carries any weight is the need to identiQ 

dangerous offenders and there is already a provision which allows a peace officer to make 

396 Id. 

397 That, however, does not prevent members of the media fkom making statements me: 
the YOA's 'b ique brand of leniency is a cause of teenage crime - not just a symptom 
of moral decay." (see Bob Candy, Young Offenders Act Cause Of Moral Decay, 
Metro Weekly, Halifax, N. S., May 12 - May 18, 1995, at p. 3. 

19' Op. cit., note 387. 



an ex parte application for publication in such a case?* 

Since ment arnendments to the YOA have faciltated the tramfer of youths to adult 

c o e  the remaining issues are its sentencing philosophy and structure. Sentencing under 

the Young Offenders Act is based upon four basic principles, namely: accountability, 

protection of the public, safeguarding youths' rights, and ensuring that the special needs of 

youths are met. These principles are set out in the Declaration of Principle section."' which 

was amended in 1995 ."O2 

The Supreme Court of Canada redfirmed its consistent approach to the interpretation 

of section 3 in R v. M(J.J.) 403 when it restated that section 3 is not merely a preamble but 

should be given the force normally attributed to substantive provisions. The problem with 

the statement is that the section contains so many declarations of principle that it is difficult 

for the sentencing judge to know which one is important. Therefore, it dows the sentencing 

judge to do just about anything and justify it. Conversely, it also ailows the Appeai Court to 

399 S. 3 8(l.2) of the YOA. 

S. M(1.01) now provides that for the offences of murder, attempted murder, 
manslaughter, and aggravated sexual assault and the youth alleged to have committed 
the offence was 16 or 17 at the thne of the offence, the trial shall take place in adult 
court unless the youth court makes an order that the trial should proceed in that 
court. 

402 Biil C-37, Stats. Can. 1995, c. 19, which was assented to on June 22, 1995, added 
two additional principles. 
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ovemmi the sentencing judge and justw it using the same principles. 

For years there has been an ongoing debate as to whether the concept of "protection 

of society" takes precedence over the "interests of the young person". While it appears that 

current judicial thinking is that they are to be given equal weight, it may be argued that 

protection of society is pararnount. The new section declares that:m 

"the protection of society is a primary objective of the criminal law applicable to 
youth is best served by rehabifitation, wherever possible ..." (Emphasis added) 

Consequently, it is arguable that this declaration tips the scales in favour of the "protection 

of society". However, the argument would be sîronger if the legislature had used the word 

"the" instead of "a" so it is Likely that we are d l 1  lefi with the equai weight interpretation 

by the Supreme Court of Canada. 

Section 24(1) adds to the confusion by instnicting the youth court not to commit a 

young person to custody unless: 

"it is necessary for the protection of society having regard to the seriousness of the 
offence and the circumstances in which it was committed and having regard to the 
needs and circumstances of the young person. (emphasis added) 

To complicate matters M e r ,  the recent amenciments added four new subsections 

to section 24 which may be summarized as follows: (i) custody shall not be used as a 

substitute for child protection, or health or social r e a s o n ~ ; ~ ~ ~  (ii) if the offence does not 

involve c'serious personal injury" (which is not dehed), non-custodial dispositions should 
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be ordered whenever appropriate;- (iii) custody s h d  ody be imposed when alI available 

reasonable alternatives that are reasonable in the circumstances have k e n  c~ns idered ;~  and 

(iv) if custody is imposed, the judge must give reasons why a non-custodial disposition was 

not orderedT8 These additions make it very difficult for a sentencing judge to jus@ 

imposing a custodial sentence. At the very Ieast, the amendments require the sentencing 

judge to jump so many hurdles before imposing a custodial sentence, that he or she may be 

tempted to take the easy way out and not impose cu~tody.'~ 

Just when it appears that the Young Offenders Act is being consistent in legislating 

non-custodial dispositions for Young Offenders, the amendment to section 24.1 seems to do 

a complete about face and dlows the youth court judge to impose custody on anyone, 

regardless of age or type of offence. Therefore, the combined effect of the arnendrnents 

appears to give the sentencing judge the power to impose custody in one breath and 

effectively take it away with the ne*. However, it does not end there! The volurninous 

considerations in section 24.1(4) make it difficult, (to Say the least), for the sentencing judge 

to impose secure custody. They f d  to take into account the experience of trial court judges 

which qualifies them to know when to impose secure custody. In the writer's view, it does 

409 It is also arguable that sections 24(1.l)(b) and 24(4) interfere with the independence 
of the judiciary. 
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not make sense that they shodd have to fit their judicially considered cornmon sense into 

contradïctory legislated pigeon holes and be m e r  required to give reasons under section 

24(4) why they chose not to impose another type of sentence other than custody. 

Prior to R V. M(JJ) 410 general deterrence was not considered to play a part in Young 

Offender sentencing:" However, it is not clear that the Suprerne Court of Canada has 

completely settled the issue because Mr, Justice Cory, speaking for the court, adopted the 

opinion of Brooke's, J. in R v. that although the principie of general deterrence 

must be considered it has diminished importauce in determinhg the appropriate disposition 

in the case of a youthful offender. However, he did not stop there! He appears to limit the 

application of general deterrence to situations where there has been a group involved in the 

~f fence .~ '~  What makes Mr. Justice Corey's decision curious is that R v. 0 0  had nothuig 

to do with group activity! 

The amendrnents have, therefore, added more confusion to an already confusing and 

much maligned piece of legislation and supports the claim that it tries to be too many things 

and to serve too many conflicting goals at the same ti~ne."~ That situation, combined with 

'Io Op. cit., note 403. 

411 Based upon the decision of the Alberta Supreme Court in R v. K (1985), 21 
C.C.C.(3rd) 558. (Alta. C.A.) 

413 Id., at p. 305. 

414 See Jack Watson, review of Peter G. Leschield, and Wayne Willis Jaffee, The 
Young Offenders Act: A Revolution In Canadian Juvenile Justice, Toronto: 
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a public perception which has senously eroded the credibility of the YOA suggests that the 

tirne may have corne to seriously question the underpinnings on which it is based. This issue 

WU be discussed in detail in Part V of this paper. 

- - 

University of Toronto Press, 199 1, (1 W2), 30 A.L.R. 13 89. 



CHAPTER NIlW 

THX PLIGHT OF VLCTIMS 

The criminal justice system has clearly been inadequate in its response to victims. 

This is due mainly to the fact that breaches of the criminal law are looked upon as crimes 

aga* society a s  a whole, not simply against indiv id~~als .~~~ Based upon this premise, we are 

al1 the victims because we share the costs and risks of victimization equally. However, for 

crimes such as sexual assault, robbery, break and enter or theq there are directly identifiable 

victims with special needs that should be addressed by the system. Those needs include 

material and emotional help to assist in their efforts to regain their "pre-victimized" status 

and, perhaps most importantly, assimince in regaining or maintaining their sense of personal 

dignity and integriv in the face of both the victimization they have suffered, and the demands 

imposed upon them by the criminal justice system itself? 

In order to understand and meet the needs of victims of crime we must gain a 

thorough knowledge of the consequences and impact of the crime on those who are 

victimized. They ofien smer  not only physical injury but also emotional injury (fear, guilt, 

feelings of helplessness, etc.) and these conditions c m  be Long tem?' 

415 This, of course, flows in some measure from the important basic principle thaï 
criminal justice is a measured social response to crime, and not merely private 
vengeance in the potentially extreme hands of victims. 

416 Op. cit., note 221, at p. 2. 

417 See Ezzat, A. Fattah, 1991, Understanding Criminal Victirnization, Scarborough, 
Ontario: Prentice-Hall Canada Inc., at p. 83 et sub.; Diane Sank Ph.D., and David 1. 



Matenal reparation may include: compensation and restitution; medical care; 

employment retraining, if permanent disability results fiom the crime; legal costs; and 

protection against physical hami or property damage by the offender or by any other person. 

Emotionai needs include: help in overcoming the muma arising from being the victim of a 

crime; help in facing permanent disability ifthat arises £iom the crime; and help dealing with 

a desire for revenge. Victims may feel that they are victimized a second t h e  by the system 

because they are often ignored by our judicial and social services and, fkequently, their 

suBering is exacerbated by existing procedures. They also need to be assured that justice is 

done and their interests have not been overl~oked.~'~ However, there are many other potential 

victims of crime who are often overlooked. They include: a person who has been found 

guilty of a crime he or she did not commit; an innocent person charged with a crime and 

found not guilty, who may have his or her name or reputation irrevocably tamished; a person 

who suffiers injury or loss while assisting the police, preventing a crime, or reducing injury 

or loss to others resulting fkom a crime; the direct victim's family ; the offender's family who, 

in many instances, are almost as severely traumatized as the members of the victim's family. 

Witnesses may ais0 be abused by the systern through multiple court appearances, 

Caplan, Ph.D., L.L.B., 1991, To Be A Victim: Encounters with Crime and 
Injustice, New York and London: Plenum Press, at p. 27, et sub.; and Irvin Waller, 
and Norman Kihiro, 1978, Butgiary: The Victim and the Pubiic, Toronto, Buffalo, 
London: University of Toronto Press, at p. 35 et sub. 

See Leslie Sebba, 1996, Victims and the Criminal Justice System, Columbus, 
0hio:Ohio State University Press, at p. 25, et sub. 



systemic delay, etc. In addition, some crimes, such as h g  offences and prostitution are 

described as "victirnless crimes" when, in fact, the communïty a s  a whole is the ~ictim.4'~ 

Clearly, the present criminal justice system cannot respond completely to the needs 

of such a wide variety of potential victims. However, signincant strides have been made 

in this direction during recent years. Although sentencing judges are restncted in what they 

c m  do to assist victims by the specific provisions of the Criminal Code, "' section 718(e) 

now stipulates that "reparations for harm done to victims or to the community" as a 

fundamentai purpose of sentencing. In addition, the provisions for making restitution and 

compensation orders have k e n  considerably expanded by the recent amenciments to permit 

judges to make orders to any person for personal injuries, property damages or loss, and 

indemnification of expenses incwed for temporary housing, food, child care and 

transportation where the person was required to move out of theU household? The problem 

with such orders is, of course, that very ofien the victim has no means to recover the amount 

4'9 See op. cit., note 216, and H.L.A. Hart, 1968, Punishment and Responsibiüty: 
Essays in the Philosophy of law, Oxford: Claridon Press. 

420 This opinion is based upon a distinction between the criminal justice system (i.e., the 
police, crown prosecutors, courts and judges working within the k e w o r k  of the 
Criminal Code and other criminal and quasi-criminal statutes) and other components 
of the justice system in general which are administered by provincial agencies under 
the authority of provincial statutes. 

421 See ss. 73 8-74 1.1. 

422 AnOther significant feature of the amendment is that s.738 allows the court to make 
an order "on its own motion". Previously under s.725, the court could only make a 
compensation order "on the application of the aggrieved person". 



of the a ~ a r d . ~ ~  To aiieviate that problem, provision has k e n  made for the court order to be 

entered as a judgment in any civil court in Canada-424 

The Criminal Code dso provides a procedure for the filing of a Victim Impact 

Statement and requires the court to consider any such statement at the time of sentencing." 

Section 722(4) also expands the definition of victim to include: 

"(a) ... the person to whom harm was done or who has suffered physical or 
emotional loss as a result of the commission of the offence; and 

(b) where the person descnbed in paragraph (a) is dead, i.U or otherwise incapable 
of making a statement referred to in subsection (l), includes the spouse or any 
relative of that person, anyone who has in law or fact the custody of that 
person or is responsible for the care or support of that person or any 
dependant of that person." 

Victim Impact Statements c m  be very important to victims who want to restore some 

mesure of control over their Lives, as well as to parents or relatives of the victim who want 

the sentencing judge to h o w  the effect of the offender's actions on their lives, in order that 

it may be reflected in the sentence imposed. 

As a result of these legislative changes and other initiatives, including judicial 

education, judges are becoming increasingly aware of the need to be sensitive to victims 

rights. Illustrative of this is a comment by Provincial Court Judge Joseph Kennedy (now a 

justice of the Supreme Court of Nova Scotia), when he stated to a meeting of the Canadian 

423 Particuiarly in the case of a career criminal. 

424 S.741. 
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Association of Chiefs of Police that "victims are not treated well by the criminal justice 

sysîem" ."26 

Other victims' needs may be addressed by various govemment agencies and services. 

For example, in Nova Scotia the Victims' Rights and Services Act 427 whkh became Iaw 

on January 1, 1990, established a Victims' Services Division which is responsible for dl 

criminal justice services within the Nova Scotia Department of Justice. It is directed 

specifïcally to victims of crime and provides services in three program areas, namely: (1) a 

victimsf services fiinding program to develop programs and seMces for victims of crime; (2) 

a regional victims' services program to offer criminal justice-based services to victims of 

crime such as liaison with the police, Crown and corrections, court orientation; (general and 

case-specific information), referral services; and assistance with victim impact statements 

and criminal injuries compensation issues; and (3) a Criminal Injuries Compensation Act 

Program for persons who s a e r  personal injury resulthg fiom the commission of an offence 

such as assault, wounding with intent, murder, robbery, criminal negligence, mon, sexual 

assault, and certain other offences. 

That act delineates the rights of victims of crime and provides for a fine surcharge 

and a victim's trust b d .  The victim's rights include: (i) the right to be treated with courtesy, 

426 See Children Need More Discipiine - Judge, The Chronicle Herald, Halifax, N. S ., 
Sept. 1, 1993 at p. A6. 

S.N.S. 1989, c.14, s.1. 
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compassion and dignity and respect for their privacy.' (ii) the right to access to social, legal, 

medical and mental health services that are responsive to the needs of the victim and his or 

her fa mil^;^^ and (iii) the right to the r e m  of property stolen as soon as po~sible."~ 

W e  legislation has gone a long way to Iessen the burden of individuals who have 

been victimized by crime, it does not, by any means, provide complete reparation. However, 

cm the system assist the parent or child or some other f d y  member for the loss of a loved 

one? In many cases, they want revenge for that loss and that is not a hc t i on  of the criminal 

justice ~ys t e rn .~~  ' 
What about the victim of a sexual assault? Can the criminal justice system help 

restore his or her self esteem, peace of mind and pesonal security? Such victims may 

experience a wide a m y  of emotions as a result of the assault Not only may there be physical 

injury, but there may also be an initial period of questioning and a fear of the unknown. He 

or she rnay wonders why did such a thhg happen? Was it their fault? How will they and their 

f d y  deal with it? Where do they go for help? Furthemore, there is likely to be long term 

traumatic eEects that the victim will have to deal with. 

What about violence in the home? There cm be great harm to the v i c h  or victims 

431 However, sJI8(a) of the Code now makes denunciation of unlawful conduct one 
of the fimdamental purposes of sentencing. 
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of family violence, and it often escalates and becornes self-perpetuating the longer it rernains 

untreated. Furthemore, there is a danger that those who are victimized may become abusers 

later in Me. 

The Victims' Services Division of the Department of Justice established under the 

Vietims' Rights and SeMces Act provides the administrative machinery to familiaiize 

victims with the court process, to prepare Victim Impact Statements, to assist with criminal 

injuries compensation issues and to direct them to the appropnate programs or services. The 

sentencing judge dso has adequate direction and authority in the Criminal Code to take the 

impact of the crime into consideration when imposing the sanction for the offence, and to 

provide a means for anyone affected by the crime to obtain financial reparation. In addition, 

the sentencing judge (who is dso the trial judge), has the duty to see that the accused receives 

a fair trial and ensure, as much as possible, that he or she is not convicted of a crime they did 

not 

Although the farnily of the offender may very often be traurnatized by the offence, 

even they can obtain some relief knowing that the offender is going IO get the treatment and 

help he or she requires. Therefore, the farnily of the victirn are the main individuals whose 

needs are not provided for in the legi~lat ion.~~~ 

It is, of course, one thing to have the Legislative and administrative machinery in 

432 A person wrongly convicted of an offence, while not entitled to any compensation 
by legislation may, in an appropriate situation, seek civil damages fiom the state. 

433 Except to the extent that counselling services may be available to them. 



place, and quite another to have it work efficiently. In order to do so, aIl participants in the 

system must be sensitive to victims' issues. They include: 

police, crown prosecutors, court officiais and judges who ensure that victims 

suffer a minimum of necessary inconvenience fiom their involvement with 

the criminal justice system and that they are aware of support services to assist 

them before, during, and after the triai process; 

crown prosecutors who advise victims of any plea-bargaining which has 

taken place in the case in which they are involved, and the reasons for it; 

judges who recognize the need and provide for early treatment of abusive 

spouses and parents, and, at the same time, provide adequate protection for 

the v i c h s  of such acts; 

sentencing judges who are sensitive to victims' needs and adequately reflect 

the gravity of the offence and the responsibility of the offender in their 

sentences (particularly when Victim Impact Statements have been filed with 

the court), and who expiain to the bea of their ability how other values and 

principles (such as restorative justice) need to be taken into account. 

Corrections officiais who ensure that victims play an important role in the 

implementation of community service programs; and 

a change in the current practice of only providing victims with information 

on request about when a person convicted of a crime of violence is granted 

parole, to make that information automatically available unless the victirn 



requests not to be informed. 

The role of judges in addressing victims' issues would be facilitated by the 

establishment of a unined criminal court where sensitive vicrims' issues would be deah with 

by judges with extensive experience in the criminal justice system. An example of what c m  

happen under the current system may be seen in the case of R v. Muise o.) et aIf14 where 

the trial judge, who had no experience as a criminal court judge, refused to hem oral victim 

impact statements fiom relatives of the murder victim? Was Uiat a mere coincidence or was 

his lack of experience the reason he did not understand the importance of addressing v i c h s '  

needs? In any case, it is iikely that victims will be better served by trial judges in a uniform 

court system where they would be dealing exclusively with criminal matters. A unified 

criminai court would also eiiminate preliminary inquines which are a cause of unnecessary 

inconvenience and stress to victims. 

The media could also play an important role in protecting innocent persons who are 

erroneously charged with a criminal offence by being less sensationalistic and more objective 

in the manner in which it reports crime. it could aiso be very important in advising victims 

of services that are available to them. Unfortunately, they o d y  seem to be interested in 

repeating the rhetorical condemnations of the criminal justice system which are often 

uninformed and simplistic. It wouid be refieshing indeed to read or hear such reports dong 

(1993), 118 N.S.R.(2d) 363 (N.S.S.C.). 

435 See Murder Victim's Relatives Vent Rage At Court, The Chronicle Herald, The 
Mail Star, June 25, 1993, at p. Al.  
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with some positive stones of victims and or offenders who have been helped by services 

provided by the justice sy~tern?~ 

In a fÏee and dernomtic society, there must be a proper balance between conflicting 

rights without succumbing to the tempting notion that the individual victim has less value 

than the group. This is another area where a restorative justice approach will provide 

assistance with many of the issues identified in this chapter. An important element of that 

concept is the need to restore victuns through a victim-centered criminal justice system 

working in conjunction with the means of restoring offenders and the corn~nunity.~~' Doing 

so involves the restoration of lost property; compensation for personai injury; restoring the 

victim's sense of empowerment, dignity and personal security. It also restores deliberative 

democracy by permitting victims to participate in deliberating over the consequences of a 

crime and how to deal with them and prevent their recurrence. Restorative justice also aims 

to restore harmony based on a feeling that justice has been done and to restore social support 

by institutionalizing the gathering around of fiends during a tirne of crisis."' These 

principles wili be impiicit in many of the recommendations contained in Part V of this paper. 

- 

436 The role of the media will be discussed in detail in the next chapter of this paper. 

Op. cit., note 46, at p. 9. 

438 Id., at pp. 10-12. 



TEE ROLE OF THE MEDIA 

Aithough the media is not part of our criminal justice system, it neveaheless has a 

crucial role to play in the administration of justice. It undoubtedly plays a signincant part in 

the shaping of public attituded3' In fact, the casuai link between televised violence and 

aggressive behaviour now seems obvious. After an exhaustive 10 year review of research, 

the U. S. National Institute of Mental Health concluded that c'televised violence and 

aggressive behaviour are positively correlateci".* With this role comes certain 

responsibilities for accurate reporting because reports prepared by joumalists and 

disseminated through the media c o d t u t e  the main and most influentid source of news and 

public comment on the justice system. For most people, that is the only contact they have 

with the daily workings of the law. A media working within a social responsibiiity context 

coula therefore, have a very positive influence on the public perception of the justice system, 

the feelings of personai security by the general public, and, to some extent, the prevention 

of crime. 

Unfortunately, when it comes to reporting on criminal justice issues, accounts of 

439 See R.J.J. Gebotys, V. Roberts, and B. DasGupta, New Media Use and Public 
Perceptions of Crime Seriousness (1988), 30 Canadian Journal of Criminology, 
at pp. 3-16. 

"O See National Institute of Mental Health, 1982, Television and Behaviour: Ten 
Years of Scientific Progress and Implications for the Eighties, Washington, U. 
S. Department of Health and Human Resources, at p. 38. 



violence are disproportionately represented. A study of over eight hundred newspaper reports 

for the Canadian Sentencing Commission dealing with criminal sentencing found that over 

half of the stories dedt with violent crime and half of these violent c h e s  dealt with 

murder?' In reality, approximitely only 10% of ail officiaily reported crimes in Canada are 

of a violent nature and less than half of 1% involve murder?* Thus it should corne as no 

surprise that thepublic overestimates the incidence of violent crime. 

Conflict between the media and the criminal justice system has traditionally arisen 

when judges exercise their judiciai discretion to ban the publication of all or any part of court 

proceedings."' The concem of the media in those cases is understandable because such 

action directly Ilifringes upon the fieedom of the press and other media under s.2@) of the 

Charter. The problem, of course, is that the nght to publish fidl paaiculars of court 

proceedings ofien cornes into direct conflict with an accused person's right to a fair triai 

under sections 1 l(d) of the Charter and victimsf interests or desires to maintain privacy. 

The general d e  is that "it is in the interests of public mords, the maintenance of 

Op. cit., note 2. 

442 Op. cit., note 29, at p. 13. 

443 Discretion for judges to impose publication bans are found in difTerent sections of the 
Criminal Code. S. 486 applies to trials and S. 539 to preliminary inquiries. Other 
restrictions appear in s.276.3 (sexual offences), s.517(1) (show cause hearings), 
542(2) (admissions, confessions or statements at a preliminary inquiry), and 648, 
which restricts newspaper publication and broadcast of matters heard in the absence 
of the jury until afler it retires to consider its verdict. 
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order or the proper administration of justice" to exclude the public fiom the courtro~m.~ 

Therefore, a judge may not exctude members of the public unless there are substantiai 

grounds to just% making such an order. The media, as members of the public, are included 

in that d e  and their right to report those proceedings is guaranteed by the Charter?' 

Many of the restrictions on publication are temporary in nature and are not intended 

to m d e  the media, but simply to prevent it fiom influencing or appearing to influence the 

outcome of proceedings, either deliberately or through inadvertence. For example, whiIe the 

banning of the publication of evidence at a preliminary inquky may appear to suppress both 

the fieedorn of speech and the press under the Charter, that is not the case. It merely 

postpones the reporting of the proceeding until the judicial process has run its course. 

Without the requirement that justice must be clearly seen to be done, premature opinions 

expressed by the media in good faith about the judicial process before the process has nui 

its course would not be ali that objecti~nable.~~ The problem is if a court, during the course 

of the judicial process, coincidentaily reaches the same judgment as that which is urged in 

the media, it will inevitably be seen by some sectors of the public to have been innuenced. 

On the other hand, if the court reaches a judgment clifferhg from that which is urged by the 

444 See Scott (otherwise Morgan) v. Scott, [1913] A.C. 417 (H.L.); R v. Douglas 
(1977), 33 C.C.C.(3d) 238 (0nt.C.A.); and Wright, P., The open Court: The 
Hallmark of Judicial Proceedings (1947), 25 Cm. Bar Rev. 721. 

446 Ra va Sussex Justices, [1924] 1 K.B. 256, at p. 259 (H.L.); and R v. Stewart 
(1991), O.A.C. 109 (C.A.). 



media, it will inevitably be characterized by other sectors of the public as reactionary or 

arrogant. The solution to this dilemma and the reconciiiation of the competing values Lies in 

postponing public comments which pose senous nsk of obstructing or influencing the 

impartial adjudication ofjudicial proceedings mtil they have run their course and it becomes 

possible to evduate them in a responsible mamer?' 

The real problem with publication bans, as fa .  as the media are concemed, anses 

when there is a ban on publishing evidence during a trial pro~eeding."~ Such restrictions are 

intended to protect the right of an accused person to be presumed innocent until proven @ty 

according to law. It is the most fundamental principle of our criminai justice system and is 

one which the judiciary guards rigorously. In Bernardo, the trial judge excluded the public 

fiom the courtroom during proceedings in relation to Karla Homolka, a CO-accused and 

prohibited the media nom reporting the proceedings untii after Bernardo was tRedea9 Clearly 

both the intention and the effect of that order was to protect the latter's right to a fair trial. 

However, because of the heinous nature of the crimes, there was a high level of public 

interest in the case. As a result, the decision to deiay the publication of evidence was highly 

447 Orders restricting the publication of evidence at preliminary inquines have been 
determined not to constitute an idihgement on the guarantee to the eeedom 
guaranteed under s.2 (b) of the Charter. (R v. Banville (1983), 3 C.C.C.(3d) 312 
(N.B.Q.B.). 

The most notorious recent case of R v. Bernardo (1995), 38 C.R. (4th) 229 (Ontario 
Court of Justice (General Division) is a good example. 

M9 Arguments by various representatives of the media who were give intervenor status 
were rejected. 



crit i~ized.~~~ 

The conflict between the rights under ss.7 and 2(b) of the Charter was addressed by 

the Supreme Court of Canada in Dagenais v. Canadian Brordcasting CorporatiodS1 In 

that case, four men who were members of a religious order were charged with physical and 

sexuai abuse of young boys pIaced in their care. Just before their mal was to begui before a 

jury, the CBC ran a national advertising campaign for a mini-series entitled "The Boys of 

St. Vincent", a fictitious story of sexuai and physical abuse of children by clerics in a 

Catholic institution. The trial court granted a defence motion for an injunction prohibiting 

the broadcast of the program until completion of the trials. An appeal by the media was 

dismissed by the Ontario Court of Appeal with a slight modification. On appeal to the 

Supreme Court of Canada the order was set side. Chief Justice Lamer for the majority found 

that the common iaw power which permitted triai courts to impose publication bans favouxed 

the right to a fair trial over the right of fiee expression and was therefore inconsistent with 

the equd status that the Charter provided for those rights. As a result, the Supreme Court 

modified the common law d e  and invited Canadian courts to engage in a deliberate 

See: Fotheringham, A., Canada: Cameras Belong in Bernardo Courtroom - 
Canadians are Pusillanimous about Their Rights, Financial Post, Feb.. 9, 1995; 
and Tuner, Courts Gag Media at Sensational Canada Trial, L.A. Times, May 15, 
1994, at p. A4, where he quotes Professor Michael Mandel of Osgoode Hall Law 
School as cnticizing bans because îhey ' W e  jurors for such morons that they can't 
tell the difference between evidence heard at trial and what appears in the 
newspaper." 

45' [1994] 3 S.C.R. 877. 



balancing of Charter right~?~ At p. 877, Chief Justice Lamer stated: 

"... When the protected rights of two individuals corne into conflict, as can occur in 
the case of publication bans, Charter principles require a balance to be achieved that 
fully respects the importance of both sets of right~.'~'~ 

Of course, no one should cnticize the media for the position it took in Dagenais. In 

fact, we should perhaps applaud it for the role it played in having the law clarified. The 

problem arises when we look at the tendency by the media in recent years to concentrate on 

the selective, sensationdistic reporting of high profile crimes. In such cases it is clear that 

the motivation is the profit incentive, not an important constitutional principle or the media's 

social con~cience?~ This kind of reporting causes far too many of our citizens, both young 

and old, to live with increasing apprehension of crime. While statistics referred to earlier in 

this paper indicate that rnuch of the fear rnay be unfounded, it is, unfominately, intensified 

by almost daily reports of violence in the media. For seniors, or others who often feel 

452 Although this was the fist specific judicial pronouncement of such an approach, it 
had been applied in other cases. See: In Re Canadian Broadcasting C o q .  (1 994), 
148 N.B.R.(2d) 161 (N.B.C.A.) Where the exclusion of the media fkom a sex-crime 
sentencing which &ged s.2(b) was j ustified under S. 1 of the Charter; and Y.M. 
v. Children's Aid Society (1989), 94 N.S.R.(2d) 143 (N.S. Co. Ct.), where it was 
decided that, in view of the tension between right of open access to courts and the 
statutory objective of protecting chikiren involved in child welfare proceedings, a S. 1 
analysis was undertaken with the result that the reporter was allowed to attend the 
hearing, but a publication ban was issued to prohibit i d e n m g  the child or family 
invo lved. 

453 See Comment Liss, A Mandate to Balance: Judicial Protection of Individual 
Rights Under the Canadian Charter of Rights and Freedoms (1992), 41 Emory 
L.J. 128 1. 

454 That would, at least, be a suspicion in Bernardo (op. cit., note 447). 
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particulariy vulnerable, those feelings c m  be M e  aitering."' 

At the same thne the media engages in what may be classined as irresponsible 

reporting, it is becoming increasïngly more aggressive in its coverage of government and 

social institutions, and the self regulated professions. Further, it appears that as more 

Canadians become better educated and more intellectuaily, politicdy and sociaüy 

sophisticated, they stand in decreasing awe of the professions and the systems they operate. 

They, therefore, appear to be more sympathetic to what are often unjustined cails fkom the 

media for legislative and procedurai changes within the criminal justice system. Such media 

conduct, coupled with what is nevenheless still a vulnerable and largely uninformed general 

public, have seriously impaired the credibility and, therefore, the effectiveness of the justice 

sy~tern.~'~ 

Another area where the media's social responsibility role should be questioned is the 

extent and nature of violent television programming and movies that o w  youth are exposed 

to during their formative years. In recent years this has raised concern by at least some 

segments of the public as well as government officiais. In 1993 the Amencan Phycological 

Association's Commission on Violence and Youth concluded that violence is a leamed 

behaviour and that "there is absolutely no doubt that higher levels of Mewing violence on 

television are correlated with increased acceptance of aggressive attitudes and increased 

"' Op. cit., note 165. 

456 M l i c  response to and discussion of The Young Offenders Act is a good example 
of how the media can influence public opinion, as discussed in Chapter Eight. 



aggressive behaviour" and that, since it is a leamed behaviour, it can be unlearned."' A 

report to the Canadian Radio and Television Commission in May, 1992, aiso found that 

exposure to television violence is linked to violence in so~iety?~* 

According to a 10 year study by the American Federation of Television and Radio 

Artists and the Screen Actors Guild, children are being fed a radicdy inaccurate picture of 

society by television. It feahires a disproportionate, and ever increasing, nurnber of rapes, 

beatings and serial killerdS9 Also, the National Coalition on Television Violence detennined 

in 199 1 that a murder was depicted on television every 108 minutes. By 1992, the same 

group found that the same event was occurring every 78 minutes on television? 

It therefore seems to be more than a mere coincidence that: (i) the rate of violent 

crimes reported among youth in recent years has increased faster than the rate among adults; 

and (ii) that victims of violent youth crime are usually children." 

As early as 1992, former Prime Minister Brian Mulroney indicated that the 

governent wodd introduce a bill to curb violence on television if broadcasters didn't clean 

457 Assault by Video: Youth Suffering From TV Violence, Psychologists Teil 
Broadcasters, the Evening News, New Glasgow, N. S. August 12, 1993, at p. 14. 

* Violence In Society Linked To TV Bloodshed, the Evening News, New Glasgow, 
N. S., May 28, 1992. 

" ~ 9  The Medium Carrying The Message, The Chronicle Herald, The Mail Star, 
Halifax, N. S. July 5, 1993, at p. Cl .  

"' See statistics referred to in Chapter One. 



up their act voluntarily, stating that he beiieved there was too much violence on television 

and that there's a link between violent enteaainment and violence in society and that what 

children see in their formative ages and what happens to them dong the way." 

Subsequently, in 1993, Perrin Beatty, the then federal Communications Minister, warned 

broadcasters to voIuntarïly curb the amount of violence they show on television or face 

federal regdation which will force them to do soae3 

In spite of those wamiogs, little has been done to regulate television p r o g r d g  

to date? That may be due, in part, to the fact that television networks have voluntarily 

instituted a policy of idorming viewers when violent or sexually explicit language or scenes 

are included in their programs. Such a policy is, however, susceptible to subjective 

judgments by the networks and is, at best, a simplistic solution to a complex problem. 

Furthemore, television broadcasts of top-run movies with violent themes still draw huge 

audiences for advertisers, as do tabloid-style recreations of real-life tragedies. To expect 

network television systems to voluntary curb such lucrative programming and somehow 

oversee the programming choices of youngsters lefi unattended is probably naive. Although 

there are some people who argue that the scientific evidence is not conclusive, it defies 

462 BüI Aimed At TV Violence, The Globe and Mail, November, 19, 1992. 

463 Regulating Television Violence, The Chronicle Herald, The Mail Star, Halifax, N. 
S., F e b w  23, 1993, at p. Cl. 

464 In the United States, President Clinton has endosed the installation of a "V-Chip" 
in newly manufactured televisions which is desigoed to give parents the ability to 
lock out violent programs fiom their tv sets so their children will not be exposed to 
certain programs. The effectiveness of that initiative, of course, lemains to be seen. 
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common sense to deny that violent television influences violent behaviour. Therefore, as the 

world recoils in horror fiom too many tales of children hamiing chiidren, it is time to ask 

what role society c m  play in changing the trend. 

A third area where the profit incentive outweighs the media's social responsibility 

is in the area of advertising. As the study in Chapter Five indicates, dnig and alcohol 

addiction is a senous problem for most offenders, both young and old. Although it may be 

too late to do anything about the latter, there is a role the media cm and should play in 

relation to the former. For example, it could ensure that al1 advertisements for acholic 

beverages and tobacco products is done during times when young people are least likely to 

be exposed to them. In addition, it could require that for every ninute such advertisers 

promote their products during prime tirne, that they contribute to a fund that would ensure 

that some proportionate amount of public service advertisements are aired, pointhg out the 

dangers of using their products during tirnes when young people are most likely to be 

exposed to them. 

The quality of justice in Canada is enhanced when citizens have accurate information 

and a reasonable understanding of the workings of their system of justice. Education about 

the legai process and an understanding of the manner of arriving at legal decisions engenders 

respect for the operation of the system and for those who practice and interpret the law. The 

public interest and the justice system are served when coverage of the manner in which it 

f'unctions contains an accurate, balanceci, and complete report of the hearing and disposition 

of specific cases. If a partnership relationship is to be nurtured between the media and the 
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justice system, judges, court officials and others working within the system also have a 

responsibility to assist the media in obtaining the access to which they are entitied by law 

to report accurately on court procee~iings.~~ 

During recent years, journalistic attention to the law and its enforcement, and to the 

criminal justice system, has moved beyond relatively super6cial and uncitical reporting fiom 

the police and court "beats". We nkw have deeper media analysis and examination of 

sensitive issues such: as police-ethnic relations, young offenders rights, victim's rights, 

privacy nghts and the public's right to safety and security of person and property. The media 

expects judges, as the key players in the justice system, to communicate openiy about the 

system and how it functions or malfiuictions. 

TraditionaUy, judges have been hesitant to speak out about justice issues (in fact, they 

were admonished not to do so). Although that attitude may be changing, it is probably more 

appropriate for the Chief Judge or Chief Justice of each court to speak out on important 

issues that affect their courts. By doing so, they can actualiy play an important role in 

educating the media and the public on justice issues, particularly when misinformation is 

being fed to or coming fiom them. It is udikely either the media or the public will ignore 

selected information irnpassionately disseminated by those judges. 

** A Media Liaison Cornmittee has been established in Nova Scotia which meets 
regularly to discuss issues of muhial concem. It is composed of three members of the 
Bench and three media representatives. That cornmittee has adopted policies 
conceming media and public access to courts in the province dong the lhes of those 
recornmended by the Canadian Judicial Council in 1990. That is obviously a giant 
step in fostering a partnership relationship. 



In the event it becomes necessary for governrnent to take the lead and issue guidelines 

to the media, 466 they shouid include responsibiiity to: 

1. portray non-violent problem-solving in their shows by offering programs that 

educate children to prevedavoid) violence467; 

2. restrict dramatized violence to times when children are unlikely to be 

watching television programs and restrictions on the number of violent acts 

that may be portrayed during any given time period; 

3. rate programs by the level of violence portrayed; 

4. adopt an advertising policy that respects the concem of parents for the 

exposure of children to advertisements for alcohol beverages and tobacco 

products; 468 

466 Although there are some isolated signs that things may be irnproving. One is based 
upon a November 19,1996, news report on the CTV television network show, W5, 
which cornmented on Channel WVLTE in Austin, Texas, which has cornpletely 
eliminated sensationalistic reporting of crimes and replaced it with positive, 
informative programming. According to the report, the experiment has had a positive 
effect on the station's bottom line profitability and several Canadian stations are 
considering adopting such a policy. Another positive sign is a new course being 
offered at the School of Journaiism of King's College in Halifax, N. S. entitled "The 
News Media and The Courts" where judges are asked to attend as guest lecturers. 

467 The industry should demand standards that give children better examples of conflict 
resolution than Arnold Schwarzenegger. 

Perhaps consideration should be given to a regdation that would require television 
networks to include the same, or a proportionate amount of time, during each 
programming day advising young people of the health hazards associated with using 
such products as it does for advertising the products themselves. 
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5. respect the presumption of innocence of an accused person by objective 

uistead of sensational rep~rting;~" and 

6. assist victims in their healing process by informing them of govemment 

programs and services that are available to them. 

In the event the media fails to foliow the recommended guideline, the govemment 

could influence them to do so by: 

1 pulling ads fiom television networks who do not comply; and 

2. imposing a tax on advertisers who buy spots on violent programs. 

In the final anaiysis consumers have the power to exercise control over television 

violence by letting advertisers know that we will not buy products fiom companies that 

advertise on unacceptable programs. If television is a mirror of society as some suggest, and 

if believing that society is as violent as it appears on that medium can cause us to expect 

violence on the streeS it is t h e  we, as a society, take a good long look at the images reflected 

in that &or before we entertain ourseives to death. 

It appears that the media will leave no barriers to public access to information 

unchallenged and it is quick to cal1 for increased accountability by the judiciary and other 

participants in the criminal justice system. Should it not, therefore, be held to the same 

standard? If the media refuses to accept responsibility and take steps to police itself it may 

469 In some cases that may be as simple as educating and restraining ambitious young 
reporters who may be tempted to jurnp-start their careers at the expense of the 
accused. 



be necessary for the govemment to step in and impose guidelines. One would, of course, 

hope that it will recognize the important role it has to play in the administration of justice 

and join in with the rest of society to assist in h d i n g  solutions to the problems we face in 

dealing with crime and crime preventi~n.'"~ 

.4lthough it is perhaps only naturai to look for simple answers to complex questions, 

as Chief Justice Antonio Larner of the Supreme Court of Canada said:"' 

" Of course, things c m  be made much simpler. They will be simpler ifwe presume 
guilt instead of innocence, if we make vengeance the only principle of sentencing, 
if we discard our cornmitment to reasoned argument and if we substitute 
predisposition for impartiality. In short, things will be simpler if we abandon the very 
basis of ou+ society which was founded on democracy and the rule of law. niings 
would be simpler, but imrneasurably worse." 

The media's need to sel1 its product to advertisers and customers, limits what 

criminal justice agencies can or wish to do in infiuencing media reports. Those agencies cm, 

however, supply the media with as accurate and reliable information as possible and, while 

470 In spite of the somewhat critical tone of this chapter, Canadians should be thankful 
that the media in this country have not become as aggressive as its counterpart has 
in the United States. For an interesthg cornparison of the different approaches by 
those media see the 1996 F. B. Wickwire Memorial Lecture delivered at Dalhousie 
Law School on November 14, 1996, by W o l h ,  Charles, W., Lights, Camera, 
Litigate: Lawyers and the Media in Canada and The United States. In fact, many 
communities involved in youth violence initiatives have involved the media as  major 
partners in dealing with their co1nmunity7s youth violence concems. See Solicitor 
General, Canada, Youth Violence and Youth Gangs: Responding to Community 
Concerns, Ottawa: February, 1994. 

"' A Judge9s Lot 1s Not An Easy One, Toronto Globe and Mail, May 6, 1994, based 
upon an address to participants in the intensive study program of the National Judicial 
Institute. 
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it may not be an easy task to convince the media to accept responsibility for its role as a 

partner in a social responsibility approach to crime and crime prevention, we must strive 

towards that goal for the good of society and for the fùîure safety of our children and 

grandchildren. Unfortunately, more than thirty years after the media was admonished to 

support '%omtructive measures against crime" rather than lead to "despair and distrust of the 

mechanisms coping with it9'> little has changed. In faimess to the media, however, there 

have been some balanced and factual reports on Canadian crime statistics and, hopefîdly, we 

will see more in the h u e ?  

4* A.D. Biderman, 1966, "Social Indicators and Goals", in R. Bauer (Ed.), Social 
Indicators, Cambridge, Mass.: M.I.T. 

473 For example, see H. Hess, Shedding iight on Canadian Crime, Globe and Mail, 
September 27, 1993. 



PART V - A PROPOSED NEW SYSTEM 



CHAPTER ELEVEN 

A NIEW STRUCTURE 

Many of the problems with our current justice system are the result- of histoncal 

accident474. h recent years, there has been a vast increase in the volume of litigation. This 

has caused our court systems to greatly expand, and their funding and administrative 

requirements have grown disproportionately. Despite this expansion, the courts have 

experienced so much difnculty in coping with the volume of litigation that in some 

jwisdictions the congestion and delays have gone well beyond acceptable ümitd7' At the 

same tirne, the costs of justice, both to govemments (which fund both the court systems and 

legal aid), and to litigants, have reached prohibitive levels. Consequently, govemments are 

less willing to increase the nurnber of judges and expand court facilities. This has created 

tension between the executive bmch  of govemment and the judiciary. 

The answer to this dilemma is to make more efficient use of the resources that are 

already available. In Nova Scotia, the merging of the County Courts and the Supreme 

 court^:'^ the recommendation for a Unified Family Court, "and recent steps to combine the 

The sharing of responsibility over criminal justice between the federal and provincial 
govenunents enunciated in the British North American Act (op. cit., note 285). See 
also comment by D. Roberts at note 48 1. 

475 Ontario, for example, which gave rise to the infamous R v. Ascoff (1990), 79 
C.R.(3d) 273 (S.C.C.). 

/ 

476 As indicated previously, Nova Scotia was the last province to do so. 

" See op. cit., note 300. 
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administration of provincial and federal courts, have been important steps towards that goal. 

Unfortunately, they have been more in the nature of tinkering. What is needed is a complete 

re-vamping of the present structure. 

Recommendation 1 : 

Immediate steps should be taken to estabüsh a uniform supreme court in each 

jurisdiction, consisting of separate civil, criminal and family trial divisions and 

a Court of Appeal. 

Implementation of this recommendation will result in one administration to serve all levels 

of court which, in itself, should result in considerable cost savings and increased efficiency. 

Under such a structure, many of the outdated procedures, such as preliminary inquiries, and 

other causes of delay under the curent system would be eli~ninated.~~~ A unified court system 

would also facilitate the implementation of legislative reforms. 

A Unified Criminal Court 

Jeremy Bentham, writing in the f ~ s t  third of the nineteenth century, argued that 

"omnicompetence" should be a central concept in the administration of justice. By this he 

meant that one court should have jurisdiction over ail cases, regardless of their nature. 

Similady, Rosco Pound, in his 1906 address to the Arnencan Bar Association, supported that 

478 Civil and family matters are beyond the scope of this paper. 

479 Such as the jockeying between courts by lawyers which frequentiy occurs now. 



approach. At that time he stated that the Amencan Court system was archaic in its 

multiplicity of courts, in preserving concurrent jurisdictions and in the resulting waste of 

judicial power.'" Ironically, that situation still exists in Canada today. 

In 1973, D. Roberts in an unpublished paper prepared for the Law Reform 

Commission of Canada ~tated:~" 

"Ifone were asked to set about devishg a criminal court system and couid begin with 
a clean date, there is Little doubt that the result would be a one court system 
- perhaps even a federal court system ...." 

Unification of the judiciary in the criminal courts of Ontario, which commenced in 

1989, is the only mode1 of its kind in Canada.482 Prior to that a number of studies were 

conducted in relation to uniformi@. The most notable was that of the Law Reform 

Commission of Canada which studied the question of a unified criminal court? The Task 

Force study in Nova Scotia, on the other hand, was primarily concemed with the 

arnaigamation of the County Court with the Supreme Court and the unincation of the Family 

480 The Causes of Popular Dissatisfaction with the Administration of Justice, (1906), 
40 American Law Review, 729, at 742. 

48' The Structure and Jurisdiction of the Courts and Classification of Offences, 
(1973), at 38-39.. 

For specifk details see: An Act to Amend the Courts of Justice Act, S.O. 1989, 
c.55; Court Reform Statute Law, S.O. 1989, c.70; and Court Reform Task Force, 
Ontario Ministry of the Attorney General, Court Reform: Phase II Unified 
Criminal Court and Appeal Court Reform Discussion Paper, June, 1990. 

483 Op. cit., note 283. 



Court4w In both cases a form of unincation was recommended, but neither body considered 

unification of the justice system as a whole. 

An attempt by New Brunswick to establish a unined criminal court was rejected by 

the Supreme Court of However, the Law Reforxn Commission concluded that the 

problem which was cited by the court could be overcome by having the judges of the 

proposed court appointed by the federal government under S. 96 of the Constitution Act, 

1867."~~ 

The Nova Scotia Task Force rejected a unified criminal court because of unanswered 

questions concerning bail reviews, applications for prerogative writs, summary conviction 

appeals and, generally, how the system would work in practice? While those matters are 

important and deserve consideration, it should be a relatively simple matter to resolve them 

through legislative and structural changes? 

The Canadian Sentencing Commission concluded that the problems of sentencing 

have to do with the structure in which sentencing takes place rather than with the quality of 

-- - 

'" Op. cit., note 300. 

"' See McEvoy v. Attorney-General of New Brunswick and Attorney-Generai of 
Canada, (1983), 4 C.C.C. (3d) 289 (S.C.C.). 

486 Op. cit., note 283, at p. 35. 

487 Op. cit., note 300, at pp. 138 and 139. 

The present state of the justice system requires action, not M e r  study. Nowhere 
is that more apparent than in the criminal justice system which is under constant 
scrutiny and attack by members of the media and special interest groups (particularly 
in relation to sentencing and its affect on victims). 
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the decision-makers themselves? It also stated that a necessary condition for efiminating 

sentencing disparity while maintaining individualized sentencing would be to create a 

common approach to ~entencing?~ 

Whiie the Green Paper did not go so far as to recommend a uniform court system, 

it acknowledged that a significant problem with criminal law is a lack of integration among 

its various components and suggested that each component must work at being what they are, 

namely: integral parts of the unified machinery of Clearly, the best way to achieve 

that objective is through the adoption of a unified court system. 

In the public's mind there is only one judiciary in Canada. The concept of supenor 

and inferior courts is no longer tenable when the nature of the concurrent and effective 

jurisdictions of provincial courts and the qualifications for judicial office are considered. 

A unified court system c o ~ s  that the character of the judiciary is the same 

whether one is appearing before the Supreme Court of Canada or a local court. The old idea 

of a hierarchy of courts and judges presiding at dBerent "levels" is not appropriate to the 

realities of today's worid. There is oniy one standard that should be applied to the delivery 

of justice, and that standard is the same no matter in which court the delivery takes place. 

There are no second class courts in Canada, and there certainly shodd not be any second 

class justice dispensed! 

489 OP. cit-, note 2, at p. 60. 

"5x1 Id., at p. 75. 

49' Op. cit., note 35, at pp. 7 and 29. 
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A unined court will help to remedy many of the problems associated with the present 

system. Its most redeeming feature is its simplicity. A tmified court offers the greatest 

potential for efficiency in the administration of both human and physical resources. It lends 

itself to centraikition but, at the same time, dows flexibility in the placement of courts and 

judges. It would also facilitate the irnplementation of case f i  ow management techniques and 

eliminate, once and for dl ,  the perception that some courts are inferior to others. Unification 

would also make it easier for the public to understand the justice system. 

A unified court system will not, however, eliminate the need for some form of 

hierarchy within the justice system. Clearly, there are functions that could and should be 

performed by adjudicators and justices of the peace. They are mundane activities which do 

not require the degree of legal training and skill possessed by members of the judiciary. 

SmaU Claims Court Adjudicatos presently perform such functions in civil matters and there 

is no logical reason why justices of the peace cannot preside over matters such as routine 

tranic violations and by-law enforcement. Appeal provisions could be made available to 

defendants similar to those available to participants in smail ciaims court actions. Such an 

approach would also facilitate the establishment of night courts to make the justice system 

more accessible to the public and fiee up judges' t h e  and d o w  them to concentrate on more 

senous matters for which they are trained.*g2 

492 The present system is still cast in the light of the days of magistrates and police 
courts and has no place in a modem, streamlined court structure. 
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A Uniformity Mode1 

According to the Nova Scotia Task Force Report a uniform court should meet the 

foliowing  riter ria:^'^ 

1. be rational, with division of function or jurïsdictioo based upon purposes or 

goals rather than accident or history; 

2. be as simple and flexible as possible; 

3. be comprehensible to the public; 

4. serve public needs rather than the needs or convenience of the people in the 

system; 

5. provide accessibility to the courts by al1 members of society; 

6.  detemine disputes or resolve criminai justice matters with reasonable speed; 

7. provide a d o m  and consistently high standard of operation and inspire 

public confidence in the competence of decision makers; and 

8. avoid, to the extent possible, the perception of different classes of justice 

meted out by different levels of court. 

A system modeiled after that intmduced in Ontario in 1 98949" would meet that criteria 

(except, of course, it would be a federd system). This wouid result in the provincial courts 

(criminal and family divisions), being merged with the supreme court of each province to 

493 Op. cit., note 300, at p. 12. 

494 Op. cit., note 482. 
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create a single, non-hierarchical trial court known as the Court of Justice of each province, 

informally divided into cnminal, civil and family divisions. As a resuit, all judges would be 

appointed under S. 96 of the Constitution Act with appropnate involvement and cost-sharing 

by provincial g o v e r n m e n t ~ ~ ~ ~  

The same criteria for assessing competence, expenence, intelligence and integrity 

would apply, regardless of the division in which a particdar judge sits. This wodd meet the 

above criteria and, at the same tirne, reduce the fiutration and discrimination presently king 

felt by membea of the provincial judiciary. 

Notwithstanding the equality of status that would result under the proposed system, 

there should be a clifference in the classification of judges within the Court of Justice to 

recognize the fiinctional division of caseloads among the judges of the court. For example, 

those dealing with juries and more compiicated civil matters would r e w e  a higher level of 

expertise and experience than those dealing with more routine matters. The former would be 

designated as "senior judges" and caseloads would be allocated by the Chief Justice based 

upon the classification of each particular judge. 

The designation of "senior judge" would be based upon the proven ability of the 

judge, not his or her age or years of service. Under no circumstances should a newly 

appointed judge be given that designation until he or she demonstrates an ability through 

495 This could be economically advantageous to provincial govemments because, 
arguably, the majority of criminal court judges' salaries should be paid by the federal 
govemment because the vast majority of their worldoad involves enforcement of 
federal statutes. 



199 

s e ~ c e  on the bench to perform the duties expected of a judge of that classification. The 

evaiuation process should be performed by a s m d  cornmittee of perhaps three senior judges 

with the Chief Justice acting as chairperson and the process based upon pre-established 

crite ria. 

There should be a merence in the salary paid to judges and "senior judges" and that 

difference should be signincant enough to provide an incentive for judges to aspire for that 

designation. During the transitional period, ail existing judges wouid receive the salary of a 

"senior judge" (equal to the salary being paid on the transition date), and a lower salary 

would be determined for judges appointed f i e r  that date. Eventually by "red flagging" the 

judges for one or more fiiture pay increases, they could be brought into line with the salary 

of those appointed after the transition and the proper spread between them and "senior 

judges" estab lished. 

The Chief Justice of the Supreme Court wouid determine the critena necessary for 

elevation to the designation of "senior judge" in consultation with judges of that court and 

the Chief Justice of the province. When "senior judge" positions become available, they 

would be filled by the Chief Justice, in his or her sole discretion, but subject to the 

established cnteria and, possibly, with some form of appeal procedure. 

The ciifference in salary level between trial court judges and the Appeal Court of each 

province should be increased to provide sufncient incentive for trial court judges to seek 

appointments to the Appeal Court. Except in extremely unusuai circumstaoces, all  

appointments to Appeal Courts should corne fiom the trial court benches. Similarly, 



appointments to the Supreme Court of Canada should, with very few exceptions, corne from 

Provincial Courts of Appeal. 

In Nova Scotia and mon other jurisdictions &cation would likely result in the 

elimination of the positions of Chief Judge and Assistant Chief Judge in the criminai and 

family mal courts. Doing so would make four additional judges available to handle the 

workload of the unified court!% At the same tirne, however, the office of the Chief Justice 

of each province would likely have to be expanded to provide more non-judicial support staff 

to carry out the additional administrative hct ions associated with unification. 

When one looks at the present judicial appointment process, which not oniy varies 

as between federally and provincially-appointed judges, but between the provinces and the 

tenitones, there is a wide variation in the qualifications and abilities of those appointed:" 

Moreover, often factors other than competence determine who is appointed to what court?98 

It is hard to believe that our society evaluates training and experience before it permits a 

physician to perform surgery, yet, under our present system of selecting judges, whose 

496 The effect of unification should be similar in other provinces, but the numbea of 
additional judges available to assist the trial courts may Vary, depending upon the 
current court structure. 

'" See: Friedland, Martin L., A Place Apart: Judicial Independence and 
Accountability in Canada, Canada Communication Group-Publisbg, Ottawa, 
1995, at p.233, where Professor Friedland cites an obsentation that the process '%an 
be thought of as a fiont-end mechanism of accountability". 

In spite of changes made d u ~ g  recent years to both the federai and provincial 
processes, and in spite of denials fiom politicians, the detennining factor, more ofken 
than not, still appears to be political filiation. 
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decisions may affect our livelihood a d o r  fieedom, the candidate may have mediocre 

qualifications to practice law, much less serve as a judge. Equally startling is the fact that 

persons selected to serve as judges may never have practised law or presided over a trial; yet 

they are deemed appropriate to be final arbitrators in our justice systern. 

The most important fbnction of a judge is to be able to accurately state what the law 

is (sometimes in spite of the arguments of counsel), and to apply that law fairly, honestly and 

appropriately to the facts of the case. In order to perform this task any judge - whether in a 

rural community, or the Supreme Court of Canada - must be leamed in the law, up to date, 

and appreciative of decisive nuances of fact disclosed by the evidence. Today's expectation 

is that our judges wiU develop and display a new professionai ability rarely calied on directly 

in legal practice, namely: the ability to assess and evaluate without partisan motives. The 

nature of the position which the judge holds must therefore &ord the incumbent the ability 

and the opportunity to maintain the high level of legal expertise and analytical ability which 

the public quite properly expects. 

The proposed unified court system would result in the deveiopment of a form of 

career judiciary which should lead to a more professional and more competent judiciary, and 

thereby significantiy enhance the quality and effectiveness of the justice system. Such a 

system should also greatly facilitate the implementation of the type of reforms recommended 

by this paper. 

The days have long gone when a judicial appointment may be looked upon by 

politiciam as a reward for services rendered to a particular political party and as a prestigious 
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way to end a legal career. Present day expectations and demands are for a Mly qualined, 

competent judiciary which is continually amined to changing times and developments in the 

law. A career judiciary wouid eliminate political patronage once and for ail and ensure a 

group of well qualined and dedicated persons with unquestionable competence to deal with 

al1 issues that influence the lives and liberty of our citizens. By providing rnemben of the 

judiciary with the oppominity for advancement within the system by continuhg their 

education and expenence and consciously honing their skills, the administration of justice 

wouid be er~hanced.~~~ 

A career judiciary would select candidates without reference to race, sex, creed 

colour, or political affiliation, but rather on the basis of dernonstrated intellect, legal ability, 

and, just as importandy, emotionai stability and objectivity. They wouid be paid weil in order 

to attract only the most qualined practitioners who wouid be elevated to higher 

classifications withli the system as they demonstrate their entitiement to that recognition. Ln 

that way we would create a national judiciary representing a cross-section of ou .  finest 

judicial talent drawn from all segments of society. The qualifications of those selected would 

be determined by an objective appointment process and a consistent procedure put in place 

to ensure that judges, once appointed, are accountable for their conduct and competence. 

The form of career judiciary recomrnended is unlike that which exists in jurisdictions 

499 This is particularly important because of the likelihood that appointees will probably 
be relatively young. Without such an incentive judges would likely suffer from 
stagnation and burn out after a relatively long period on the bench. 



where candidates are chosen upon graduation fkom law schooLsw The latter system fails to 

obtain members of the judiciary with practical experience before the bar which, in the 

writer's view, is essential for their ability to be cornpetent adjudicators. Under the proposed 

system applicants for ail judicial appointments wouid be required to have a minimum of 

meen years expenence before the bar of any province. Once appointed they wouid ernbark 

on a career in the judiciary with the opporhmity to advance all the way to the Supreme Court 

of Canada if they could demonstrate their ability for that position. A cornmitment to such a 

system would enable us to accomplish what one hundred and thirty years have not, namely: 

a judiciary free of political influence and, more irnportantly, fiee of the causes of popular 

discontent. 

The public expect to be judged by capable, competent and conscientious people at 

ail times, and governments have a duty to attract prospective candidates for appointment 

from the most able members of the practising bar. Under the present system the latter will 

not seek appointments to a provincial court because of differences in salary and prestige."' 

The proposed system wodd change that situation and improve the quality of those 

As in some European jurisdictions like France. 

*O' This has resulted in virtually al1 appointrnents to the provincial criminal court in 
Nova Scotia during recent years coming fkom governrnent service - either former 
crown prosecutors or legal aid lawyers. This, in the writer's view, is not healthy for 
the administration of justice, and is contrary to a recommendation made by the 
Canadian Bar Association in 1985. (See Report of the Canadian Bar Association 
on The Independence of the Judiciary, Ottawa, 1985, recommendation 19, at p. 
58.) 
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adjudicating criminal and family matters. It would aiso ensure that judges presiding in the 

criminal and family divisions of the court do so under conditions that make it possible for 

them to act judicidy and independently in aU matters, as fke  as possible from interference, 

irritation and frustration. Furthemore, a more efficient system would reduce the costs of 

administering our judicial system by reducing the number of appeals which often flow fiom 

decisions of newly appointed judges under the present system. 

Obviously, unification wili not solve ail the problems faced by the justice system but, 

if properly managed, it should address problems with sensible and flexible responses. 

The suggestion of a career judiciary is not an indictrnent of the entire judiciary. The 

majority of judges are able and hard-worhg. However, unless we are prepared to 

professionalize our national judiciary, we will continue to have inconsistencies in the 

qualifications and abilities of those selected for judicial office. 

Recommendation 2: 

A National Sentencing Court should be established to provide direction to trial 

courts on sentencing issues and promote uniformity and cornpliance with the 

sentencing philosophy of the Criminal Code. 

As indicated in previous sections of this paper, the recent amendments to the 

Criminal Code, as significant as they are, leave many unanswered questions which are Uely 

to lead to a signincant number of appeals, and it will be some time before we will see how 

trial and appellate courts interpret the newly codined purposes and principles of sentencing. 
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This is an opportune time to ensure that history does not repeat itseif by developing different 

approaches to sentencing in thirteen separate jwisdictions. 

Among the problems identifïed by the Canadian Sentencing Commission was a lack 

of systematic information about sentencing to assist judgesy2 Aithough it did not include 

a national sentencing court in its recommendations, it did indicate that in order to maintain 

individualized sentencing and, at the same time, reduce disparity, it wodd be necessary to 

create a common approach to ~entencing.'~~ Obviously, a national sentencing court, with the 

final authority over sentencing appeals, would accomplish both those goals. 

A national sentencing court is preferable to having such appeals heard by the 

Supreme Court of Canada because of its heavy workload and reluctance in the past to 

entertain fitness of sentence appeals. Also, a specialized court wouid be able to develop a 

higher degree of expertise for sentencing issues and deal with them in a timely manner. 

A national sentencing court was recomrnended by the Canadian Bar Association in 

its response to the Green P a ~ e r . ~ ~  According to that body, the value of such a court would 

be:'05 

1. unlike a sentencing commission, an appellate court can be placed in the apex 

of the existing structure in a way that builds on the current process and 

'O2 Op. cit., note 2, at p. 60. 

O 3  Id., at p. 75. 

504 Submission O n  Directions For Reform, Ottawa, April, 199 1. 

*O5 Id.,atp.55. 



generates respect;'06 

2. giving judges a national decision-making voice on sentencing issues will 

encourage a greater appreciation of the sentencing fünction and emphasize the 

need for judges to know more about available options and the consequences 

of their decisions; and 

3. if properly constituted, this national forum should involve judges who have 

had intimate experience with the criminal process at various levels and who 

have demonstrated a serious interest in sentencing. 

While it is beyond the scope of this paper to deal with the administrative details of 

such a court, this thesis supports the proposais by the Canadian Bar ~ssoc ia t ion~~ '  and, in 

particular, those dealing with the composition of the court. They include: 

1. four full-time members appointed fiom the curent judiciary for a year three 

term; 

2. the Chief Justice and Associate Chief Justice to be chosen from appellate 

courts; 

3. of the remahhg two judges, one would corne from the superior courts and 

Such a court would therefore be preferable to a Permanent Sentencing and Parole 
Commission as recommended by the Canadian Sentencing Commission (op., cit., 
note 2). 

507 Op. cit., note 504, at pp. 56 & 57. 
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one fiom the provincial or territorial  court^;"^ and 

4. a rotating panel of severai part-time judges selected fkom all mnks of the 

judiciary and composed of judges who have consistently shown an interest 

in sentencing issues. 

The codincation of the purpose and principles of sentencing makes the establishment 

of a national sentencing court even more desirable and necessary then it was when the 

Canadian Bar Association made its recommendation in 199 1, and the sooner it is done, the 

better it will be for the administration of justice. 

Recommendation 3: 

A Permanent Sentencing and Parole Commission should be estabüshed to 

assist the National Sentencing Court with research, and other functions 

necessary to enable it to achieve its goals. 

The recommendation by the Canadian Sentencing Commission for a permanent 

sentencing and parole commission is the most significant omission in the Green Paper and 

the reform legislation that has been enacted since the Archambault Report was pub l i~hed .~~  

While its mandate in the area of sentencing wiil not be as broad in a structure that contains 

a national sentencing court, such a commission would be an important complement to that 

so8 Under a d o m i  system, both judges would corne fiom the unified criminal court of 
the provinces and temtones. 

'O9 Op. cit., note 2, at p. 439. 



court. 

Arnong the problems identified by the Canadian Sentencing Commission was Parole 

and early release programs that add uncertainty and an element of indeterminacy to sentences 

and yet which, at the same t h e ,  fail to accomplish the goals set out for them."' A 

permanent sentencing and parole commission within an integrated justice system under one 

federal department would provide a consistent policy framework for sentencing and 

conditional release and would work to contribute to a system that is not ody fair and 

equitable for offenders, but will also serve the ultirnate goal of providing greater protection 

to the public. By working with Corrections officials to coordinate the sentencing and release 

functions to ensure that they do not conflict, the commission will contribute to the need 

stated in the Green Paper "to establish a system within which there is as much mutual 

influence, understanding and communication as possible between sentencing and parole" and 

to "encourage developrnent of a consistent policy k e w o r k  for both sentencing and 

conditional release" .*' ' 
Its role wodd include: coilaborating with the national sentencing court in organizing 

periodic seminars for judges, parole board officials, pend authorities, representatives of 

provincial and federal Attorneys Generai and Ministers of justice, and members of the bar 

to share information and discuss current issues. 

-- 

Id., at p. 66. 

51 1 Op., cit,. note 35, at p. 10. 
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The Commission could also conduct research into innovative means of addressing 

crime causation, assemble data, and inquire into relevant sentencing and conditional release 

issues. Through such activities the commission could develop new ideas about sentencing 

and act as a repository of current data and literature which wouid be s h e d  with the national 

sentencing court. 

The Commission could also perform other important functions in an integrated 

system such as: 

developing a statement of the purpose and principles of parole to complement 

the newly codified sentencing legislation; 

formulating guidelines for parole which are just as important to the criminal 

justice system as guidelines for sentencing. 

developing programs which emphasize the reintegration of non-violent offenders into 

the comrnunity which are consistent with the needs of those offenders. 

developing a new type of unescorted temporary absence program to allow offenders 

to participate in community semice or personal development programs outside the 

institution; 

developing a strategy to authorize the National Parole Board to detain serious 

cimg offenders until the end of their sentence. 

A permanent sentencing and parole commission could also play a vital role in 

reducing the confiision and criticisms that are often levelled at the criminal justice system, 

by working with the media and others who may affect the perception of the justice system 



(including judges), to educate the public on many important issues, including: 

the fact that parole and conditional release programs are not a reward for 

rehabiiitation or an interference with the sentencing process, but a continuation of the 

sentencing process; 

the public misconception of the incidence of crime committed by those on 

parole and that parole should be judged by whether it works as well in changing 

behaviour as does incarceration; 

that the primary purpose and objectives of both the parole board and the judiciary 

are to protect the public; 

that parole is intended for those who do not need M e r  incarceration and 

it provides a necessary transition period for offenders fiom prison to the comrnunity; 

and 

that the parole system works most of the tirne. 

Integration, by itself, should greatly irnprove the system, but when combined with the 

coordination that a permanent sentencing and p r o  le commission could provide, the results 

are likely to be dramatic, particularly fkom a restorative justice standpoint because: 

1. the sarne kind and quality of programs would be available to al1 offenders because 

the distinction between provincial and federal programs would disappear. nius there 

will be a more consistent approach to rehabilitation, both inside and outside prison, 

which will facilitate the integration of offenders back into society; 

2. the Commission would be able to make better use of existing resources, reduce 
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caseloads, enhance offender contact, provide more expedient responses to parole 

violations, and develop a clearly defined target population, ai l  of which are necessary 

factors for the successfbl implementation of intensive parole super~ision;~'~ 

3. quality contact between parole officers and offenders, would enhance the former's 

ability to recognize problems quickly and to provide the appropnate support; 

4, integrating the functions of the judiciary and corrections, wouid also allow 

some meaning be put back into the Criminal Code provisions which establish 

maximum jail terms for specific offences and thereby rnake it easier to empower the 

judiciary to demand and obtain information through pre-sentencing and post- 

incarceration reports; and 

5. increased communication and information flow between judges and corrections 

personnel wouid also enable judges to respect the sentencing principles that make 

knowledge of prison conditions and altematives to incarceration a necessary element 

of the sentencing process. 

Intensive parole supervision will be discussed in detail in Chapter Thirteen. 



CHAPTER m L V E  

THE OPERATIONAL FRAMEWORK 

It is not the purpose of this thesis to draft specific Iegislation to implement the 

h e w o r k  of the future criminal justice system but, rather, to deal with the general principles 

under which that system should operate. This chapter will deal with sentencing 

recommendations in a very general way. Chapter ThUteen will discuss specific types of 

alternatives to traditional forms of incarceration, and Chapter Fourteen will look at an 

integrated approach to crime prevention. 

Clearly, no single approach to sentencing will meet the needs of society and be 

appropriate for d l  offences and each individual who cornes into conflict with the law. 

Generally speaking, that philosophy has been reflected in the bdamental purpose of 

sentencing which has now been codified in the Criminal Code?.' These new provisions are 

basicdy a codification of the cornmon law and, therefore, add more form than substance to 

our criminal law. The Ianguage used by the legislature in describing the fiindamental 

purpose, conveys a retributive philosophical inclination based upon a just deserts rnodel. 

There is also an expression of utilitarianism wherein the section is based upon the 

assurnption that sentencing can contribute "dong with crime prevention initiatives to respect 

for the law and the maintenance of a just, peaceful and safe society." In addition, there is 

Sections 71 8 to 71 8.2. 



specinc recognition of the principles of proportionality, re-t and eq~ality."~ 

The legislation should, at the very least, give prosecution and defence lawyers, 

sentencing judges, and appellate courts food for thought, and it will be interesthg to see 

what effect, ifany, it will have on the law of sentencing. But the question is: does it resolve 

anything in tems of protecting the public? Or will judges continue to base their sentences 

on the factor, or factors that he or she feels are appropriate under the circumstances. To a 

large extent that will likely depend upon the sentencing options that are available to them. 

This chapter wilI suggest what those sentencing options should be and the type of offender 

to whom they should apply. 

Non-violent Offenders 

During recent years there has been a substantial increase in the workload of the 

provincial cruninal courts in d l  jwisdictions as a result of the enactment of the Charter, 

amendments to its summary conviction jurisdictionS1f and an increase in the nurnber of 

hybrid offences giving the Crown the election to proceed by way of a summary conviction 

Therefore, the recognition of aitemative measures for addt offenders is to be 

Authors like Nigel Waker would describe this approach as CL1imiting retributivism", 
i.e. utilitaria. objectives or purposes are to be pursued w i t b  limiting, restraining and 
egalitatian principles based upon proportionaiity. See Nigel Walker, Sentencing 
Theory Law and Practice, op. cit., note 48. 

''* From offences up to $1,000.00 to those up to $5,000.00. 

Information received fiom the New Glasgow, N. S. crown attorney's office indicates 
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commended since it should result in a sipnincant reduction in the number of first time non- 

violent offenders brought before those courts for minor offences iike shoplifting, and h u d  

(writing bad cheques, etc.). There are, however, other seps that shouid be taken in the future 

to fiee up those courts to deal with the more important and truiy criminal cases that they are 

increasing being called upon to hear. Those seps include: 

Recommendation 4: 

The Attorney General, or Minister of Justice in each jurisdiction should take 

immediate steps to put effective programs in place for first time offenders 

who qualify for an alternative measures disposition. 

These programs would be intended for those offenders who, because of the lack of 

a prior record and the nature of the offence would quaLiS. to be diverted fkom the criminal 

justice system?' Such programs not ody benefit the offender and the victim, they aiso help 

f?ee-up courts that are backlogged with minor cases. 

that approximately 50% of those offences which were previously tried in the Supreme 
Court are now tried in the Provincial Court. 

See: Solicitor General of Canada, Module 2 - Pre-Charge Programs, INTERNET, 
www.sgcgc.ca, March 14, 1997, which acknowledges that many professionals, 
including the police, are moving towards a restorative system of justice which 
recognizes that everyone affected by crime - the victim, the offender as well as the 
community - must be part of the solution. 



Recommendation 5: 

The summary conviction provisions of the Criminal Code should be amended 

to permit a plea option of 'no10 cootendere" for persons cbarged with 

minor offences (icluding provincial regdatory offences) which would not resdt 

in a record of conviction. 

At common Iaw, the plea of no10 contendere was a tactical plea made for the 

purpose of mitigating punishment, avoiding the stigma of a guilty plea, miniminne the time, 

expense, and embarrassrnent of defending against a criminal prosecution, and ensuring that 

the accused will not be prevented fiom denying the facts in a subsequent civil action arising 

out of the same in~ident.~" This plea is particularly usefûl where the offence charged is 

regdatory in nature and would enable persons charged with such offences and who do not, 

for one reason or another, quai* for diversion through alternative measures, to enter this 

plea and pay a fine without admitting guilt. This should result in a significant reduction in 

the number of triais for petty offences. Of course, such a plea should only be accepted with 

the consent of the C r o ~ n . * ' ~  

See Hawkins, A Treatise of the Pleas of the Crown, 8th. ed. 1824, at p. 466, cited 
in Oonagh E. Fitzgerald, The Guilty Plea and Summary Justice, 1990, Toronto, 
Calgary, and Vancouver: Carswell, at p. 39. 

For a M e r  discussion of this plea see The Guiity Plea and Summary Justice, id., 
at pp. 38-39. 
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Recommendation 6: 

The current pilot projects in which justices of the peace or adjudicators preside 

over night courts for motor vehicle and municipal by-law infractions should be 

extended to all jurisdictions. 

This would be another area where the heavy workload of the criminai courts could 

be reduced by having minor, quasi-criminai, regdatory offences heard by qualified 

adjudicators and fiee up judges' time to deal with the more complex criminal matters for 

which they are trained and experienced to handle. 

Recommendation 7: 

The Attorney General, or Minister of Justice in each jurisdiction should take 

immediate steps to put programs in place which provide a broad range 

of alternative sentencing options to trial court judges. 

This recornmendation dif5ers h m  recommendation 4 in that it applies to persons 

convicted of offences, as opposed to those who are diverted away fiom the court. These 

programs are therefore designed to be an alternative to incarceration and would generally 

involve more substantive components, such as supe~sed  probation.52o 

Non-violent offenders who end up before the courts and are convicted of offences 

no For information conceming the nature and types of programs that are available in 
different Canadian jurisdictions, see The Church Council on Justice and Corrections, 
Satisfjhg Justice, Ottawa, Juiy, 1996. 



will now have the advantage of codified restraint provisions 

should ensure that, except in unusual circumstances they 

provisions are: 
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in the Criminal Code which 

are not incarcerated. Those 

"an offender should not be deprived of Liberty, ifless restrictive restrictions may be 
appropriate in the circumstances; and 

"Al1 available sanctions other than imprisonment that are reasonable in the 
circumstances should be considered for ali offenders with particular attention to the 
circumstaoces of aboriginal offenders" (emphasis added). 

In addition, the conditional sentence provisions contain what may be interpreted as 

a third restraint principle. It provides: 

"A conditional sentence is available in cases where the court is satisfied that serving 
the sentence in the community would not endanger the safety of the community. 
(Emp hasis addedJs2 

Recommendation 8: 

The Permanent Sentencing and Parole Commission should ensure that any and 

al1 programs that are made available are effectively communicated to a11 

participants in the criminal justice system (particularly judges and corrections 

officiais) to ensure that they are working in harrnony and not at cross purposes. 

This movement toward the use of alternatives to incarceration for non violent 

offenders is a welcome change of emphasis. However, if it is to work effectively, there will 



have to be a sufncient nurnber of programs developed to provide effective sentencing 

alternatives to the courts and they will have to be effectively communicated to participants 

in the justice system (particularly defence counsel, prosecutors and the judiciary). The latter 

is particularly important in view of the evduation of the effectiveness of the Shubenacadie 

Band Diversion Programme in Nova ~cotia? 

Although there is likely to be a signincant initial investment in these programs, it 

should be recovered dong with a substantial retum because community based sanctions are 

less costly than incarcerati~n.~ In addition, there could be an immeasurable benefit to 

society ifthe programs are designed to re-train offenders or provide other services that enable 

them to correct the problem that caused them to come into contlict with the law? 

Since these new sentencing provisions are not mandatory, it is unlikely that they c m  

be said to fetter the discretion of sentencing judges. However, they do raise questions that 

will only be answered through their practical application over the months or, perhaps, years 

ahead. Some questions that come to mind are their affect on non-violent offenders who 

" See Dr. Donald Clairmont, The Shubenacadie Band Diversion Programme: An 
Evaluation of the Final Year and Overali Assessment, Atlantic Institute of 
Criminology, Halifax, N.S., July 1, 1996, in which Dr. Clainnont concluded that the 
major problem with that diversion plan was that offenders, victims, and commuaity 
residents in general were uninformed and that prosecuton, police and defence 
lawyers were not as involved as might have been expected @p. 5-6). 

The Canadian Sentencing Commission found that the gross annual cost of keeping 
an inmate in custody was $40,672 in 1986, whereas the cost of s u p e ~ s i o n  was 
$4,508.00 (Op. cit., note 2, at p. 359). 

" Sentencing alternatives and other community based approaches will be deait with in 
the next chapter. 
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continue to resffend, persons who trafEc or play a signincant role in the drug trade, and 

those who are convicted of senous drivhg related offences such as dangerous driving 

causing deathOR6 A case on point is R v. Parker (R.D.R)R7 where Mr. Justice J. Michael 

MacDonald imposed a conditional sentence of two years less a day on a twentysne yea. old 

driver who was convicted of two charges of dangerous drïving causing death. In spite of the 

fact that the sentencing judge went through a wekeasoned analysis of the legislation, the 

circumstances of the offence and the offender, as well as the affect on the v i c h ' s  family, 

it was subject to a great deal of negative public comment. The sentence was upheld on appeal 

where Batemao, J.A. speaking for the unanhous court held: (i) that satisfaction of the 

conditions set out in section 742.1 of the Code does not automaticaily entitie an offender to 

a conditional sentence, nor oblige the sentencing judge to impose one; (ii) that the discretion 

to impose a conditional sentence remains with the judge; and (iii) that general deterrence and 

denunciation, dong with other sentencing objectives, remain factors in the judge's ultimate 

exercise of that discretion?' In a more recent unreported decision, the same court substituted 

its discretion for that of the trial judge and imposed a custodial sentence in place of a 

conditional sentence for an offender who, although clearly non-violent, had a very significant 

526 It is perhaps Likely that sentencing judges or, in the alternative, appellate courts, will 
continue to emphasize the fundamental purposes and objectives of sentencing 
involving denunciation and reparation and, therefore, continue to impose penods of 
incarceration for such offences. 

" (1996), 154 N.S.R.(2d) 289 (N.S.S.C.). 

528 C.A.C. NO. 133 174, May 5, 1997 (unreported to date). 



record for writing bad cheques.= In doing so the court said that the words "wouid not 

endanger the safety of the community''h S. 742.1 (b) of the Code must be interpreted broader 

than "imparting physical danger to pesons" to hclude the danger that the offender may re- 

offend, based upon its interpretation of Parliament's intention. However, that is not likely to 

be the final word on that subject as there are others who would adopt a different approachso 

Recommendation 9: 

The Permanent Sentencing and Parole Commission should establish a "day- 

fuie" system to assist sentencing judges when determining the appropriate 

amount of a fine for offenders in different income ranges?' 

Most offenders who are convicted of an offence that does not involve violence will 

likely receive fines. The additional enforcernent provisions which pexmit government 

services departments to refuse to issue "a licence, permit or other instrument""z and seek 

R. v. Martin David Cooke, C.A.C. # 134553, June 5, 1997 (N.S.C.A.). 

For example, see Allm Manson, Finding A Place For Conditional Sentences, 
[1997] 3 C.R. (5th) 283, where Professor Manson suggests at p. 289 that concem 
about recidivism cmot,  by itself, preclude a conditional sentence, and that a decision 
to incarcerate when a conditional sentence is available should be based upon 
denunciation (at p. 290). 

531 This is similar to recommendation 12.19 of the Canadian Sentencing Commission 
which suggested that the Swedish day-fine system be shidied as a possible example 
(op. cit., note 2, at p. 378). For a detailed description of the Swedish system see Hans 
Thorstedt, The Day Fine System in Sweden, [1975] Crim. L. Rev. 307-3 12. 

s32 Section 734.5. 



civil redress for an unpaid fine or forfeit~re*~~ shodd prove to be effective fkom both a 

specifk deterrence and an administration efficacy point of view. In addition, it has now been 

legislatively mandated that, before imposing a h e ,  a court must be satisfied that the offender 

is able to pay "the" fine..'" Therefore, the court, d e r  corning to the conclusion that a fine is 

appropriate, has to determine what quantum the offender is able to pay. This, therefore, paves 

the way for a day-fine system which the Canadian Sentencing Commission described as: 

"one of the most precise mechanisms for measuring the relative impact of fines on offenders 

of different economic me an^".'^* Implementation of this recommendation wodd require 

legislation, since attempts to set the amount of a fine in terms of the accused's ability to pay 

bave been rejected by courts of appeal on the grounds of "equality before the  la^''."^ 

Recornmendation 10: 

The amendments to Part XXIII of the Criminal Code should be rnonitored 

closely by the proposed Sentencing and Parole Commission to ensure that they 

are meeting their goal of providing quality alternatives to incarceration for non- 

violent offenders, and that they are not having a negative impact on the integrity 

533 Section 734.6. 

" Section 734(2). 

535 Op. cit, note 2, at p. 377. 

See Ra va Natrall(1973), 9 C.C.C.(2d) 390 (B.C.C.A.); R v. Johnson (1971), 5 
C.C.C.(2d) 541 (N.S.S.C.A.D.); R v. Johnston and Tremayne, [1970] 4 C.C.C. 
64 (Ont. C.A.); and R v. Carroil(1980), 27 Nfld. & P.E.LR. 159 (P.E.I.C.A.). 



of the criminal justice system. 537 

Incarceration can be very psychologically darnaging to the type of offender Iikely to 

be involved in the commission of crimes of non-violence. It is also very expensive to the 

state. It is, therefore, very important thaf where appropriate, peaons convicted of non-violent 

crimes are not sent to jail. At the same t h e  it is equally important that the credibility of the 

criminal justice system not be damaged by well-intentioned legislation which prevents 

courts fiom incarcerathg those whose conduct justifies that fonn of penalty. Such peaons 

would include those who simply refuse to pay his or her fine or work it off through a fine 

option pr~gram?~'  In order to commit such a person to serve a period of incarceration, there 

must be a court h e a ~ e '  and the court must be satisfied (it) that the above mechanisms are 

not appropriate, and (ii) that the offender has, without reasonable excuse, refused to pay the 

fine or discharge it under a fine option program. It appears that those provisions make it 

almost impossible to imprison even the most notorious fine debtor, particdarly in areas 

where there is no effective fine option program in place. Failure to do so could very well 

have a serious negative impact on the integrity of the justice system. 

Violent Offenders 

As indicated in Chapter Seven, appellate courts have not given any meaningfùl 

537 And to ensure that they do not result in "widening the net7'. 

538 AS provided for in S. 736. 

539 Section 734.7(3). 
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direction to trial judges concerning tarif% for crimes of violence. They have, however, made 

it abundantly clear that they should generally remit in some period of incarceration. The 

same can be said for the codined fhdamental purpose of sentencing which, as indicated 

previously, c o n t h  a retnbutive element based upon a 'Tust deserts" model. However, the 

principles that accompany that legislation also contain utilitarian considerations which the 

Canadian Sentencing Commission considered to be crucial for developing a sentencing 

rationale. w0 

For several years there has been a growing cry for a return of the death penalty for 

fist degree murder."' Of course, that is nothing new. The debate over capital punishment 

has perhaps been going on since the b e m g  of civilization as we know i t  In fact, with the 

possible exception of the Young Offenders Act, there are few, if any, topics within the 

criminal justice system which are as controversial. 

On the surface, it appears that public support for the death penalty is quite strong. For 

example, in a 1988 Gallup pole in the United States, 80% of those sampled expressed 

approval of the death penalty for offenders who commit murder. What appears to underlie 

this sentiment, however, may not be a mord endorsement of that penalty, but a desire to 

harshly punish those who commit serious crimes and to be protected fiom dangerous 

offenders. On the other hand, when given an alternative penalty that promises severe 

"O Op. cit., note 2, at p. 143. 

Paaicularly fiom victims' rights advocates. 
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punishment and offers aimost the same kind of public protection, such as Me imprisonment 

without the possibility of parole, with restitution for the victim's f d y ,  support for the 

death penalty declines ~ubstantially?~ 

The main arguments used by proponents for capital punishment are based upon 

public protection. That argument takes two forms: (1) general deterrence, and (2) 

incapa~itation.~~ General deterrence is an important consideration for both those who 

support and those who oppose capital punishment. However, it is not the only, nor even the 

most important reason for their belief. What is the most important consideration for both 

sides is the issue of deserved puni~hment.~~ 

Proponents of capital punishment argue: (I) that it is the only appropriate penalty 

because murders deserve to die; (ü) taking a Me forfeits al i  nghts, incïuding the right to Lve; 

and (iii) taking the life of the murderer strengthens the community's moral solidarity, 

Therefore murderers deserve death because any lesser penalty does not reflect the appropnate 

community o~trage."~ 

On the other hand, opponents of the death penalty argue that: (I) state sponsored 

s42 See Raymond Patemoster, 1991, Capital Punishment in America, New York: 
Lexington Books, at p.xi. 

543 Id.,ap.218: 

" Id., at p.247. 

545 Id. 



rnurder cannot be justified because it is morally wrong to intentionally take a life; (ii) there 

is no moral principle which requires execution because the same degree of proportionality 

is not enforced for other crimes; and (i) there is always the possibility of executing innocent 

pers on^."^ 

Opponents also clairn that research goes aga% the general deterrence argument 

because: O life impnsonment is just as effective as a deterrent; (ii) state irnposed violence 

cheapens Iife; and (iii) most murderers are not the rational, calculative offender posited by 

deterrence theory so it is wrong to assume that they consider the consequences of their 

actions, or that they even consider getting caught."' 

Anti-capital punishment advocates engage in much historical retrospection, believing 

that an adequate knowledge of the past is essential for a wise understanding of the present. 

There are grounds for remarking, nevertheless, that a head saturated with historîcal data is 

not necessarily more adequately equipped for thinking clearly on contemporary events. 

Furthermore, history is replete with many a fascinating report, nearly al1 of them tme, or 

547 Id., at p.242. For M e r  discussions of the arguments for and against capital 
punishment, see: Eugene B. Block, 1962, And May God Have Mercy ... The Case 
Against Capital Punishment, San Francisco: Fearon Publishers, hc.; Capital 
Punishment: The Moral Issues, in Barry Jones, 1968, The Penalty is Death, 
Melbourne: Sun Books; Bernard Lande Cohen, 1970, Law Without Order, New 
York: Arlington House, Phillip Montague, 1995, Punishment As Societal -Defeace, 
London: Rowman & Littlefield Publishers, Inc.; and Eugene B. Block, 1983, 
When Men Play God The Fallacy Of Capital Punishment, San Francisco: 
Cragmont Publications. 



226 

approxllnately so. Yet nearly all these recordings fail short of conveying the entire tnnh, their 

source matend being regrettably circumscribed and deficient. Hence a mere acquaintance 

with histoy cannot of itself be expected to unlock creative social forces."* 

However, no statistics are available or any other record as to the number and variety 

of murders that are perhaps being d d y  considered but not proceeded with, or the number of 

housebreakers who refuse to carry a gun. In al1 such instances, where the commission of a 

mortal offence is refiained fiorn, there is obviously some inhibithg factor. Yet we are invited 

to believe that in no such instances does the fear of death enter into the thinking of such 

culprits. "An assertion of such uncompromising eccentricity is a denial of common sense in 

favour of intellectual occultism and intuition."549 

Whatever the vdidity of the two positions, it is clear that this is a very difncult and 

contentious issue. For the most part, there are little reliable data to as& with the thorny 

philosophical and moral questions that the arguments raise. However, there are a lot of 

comrnon sense arguments that support the case for capital punishrnent. In the £hst place, if 

the purpose of the sentencing is to protect the public, who are the beneficiaries of the law 

when those who are convicted of murder no longer fear the executioner? By what reasoning 

process can it be shown that for the average respectable citizen, life and property have been 

See Law Without Order, id., at p. 53. 

549 Id., at p.47. 
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rendered more secure" Or7 put another way, who benefits h m  short sentences for serious 

crimes? C e r t d y  not the public which is exposed to an increasing number of crimes; 

certainly not the police who have to arrest the same criminids , who are often dangerous, over 

and over again; and not even the criminais themselves who, finding that the way of the 

offender is easy, are not likely to be reformed but encouraged in their criminal careers."' 

Proponents also base their arguments on purely economic g r o u n d ~ . ~ ~  That is, that 

offenders who take the Iife or lives of others during the commission of horrendous crimes 

should not be kept dive at substantial public expense for thirty, forty or more yeadS3 

Opponents of capital punishment also make much of the discrimination and mistake 

arguments. That is, that more persons fiom visible minorities and the poor are executed5" 

and that many innocent people may also be e~ecuted.~" However, it should be possible to 

overcome those arguments with the limited use of capital punishment. 

Id., at p. 87. 

Id., at p. 91. 

Op., cit., note 542, at p. 188. 

In the United States, the argument is made that the costs are the reverse due to the 
complexity of capital cases and the lengthy appeals process. That argument is not 
particularly applicable in Canada. 

See Punishment As Societal-Defence, op. cit., note 547, at p. 137. 

See Charles L. Black Jr., 1981, Capital Punishment: The Inevitability of Caprice 
and Mistake, 2nd. ed., New York, London: W. W. Norton & Company. 
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It is worthy of specid note that those who are perhaps the most familiar with 

criminais, namely judges, seem to favou. capital punishment It is, of course, unusual for 

judges to speak out on such issues, but a survey of the members of the Kings Bench in 

Britain disclosed that al1 but one of them favoured capital p~n i shmen t .~~~  Lord Justice 

Denning took the position that deterrence alone was too narrow a view to test the efficacy 

of capital punishment. In his opinion, "some cases are so ouûageous that irrespective of the 

value of the death penaIty as a deterrent, the great bulle of the community consider that the 

only fitting penalty is death."sn 

This thesis subscribes to Lord Denning's suggested Iimited use of capital punishment 

on the following basis. 

Recommendation 11: 

The Criminal Code should be amended to provide for the death penalty for 

persons convicted of fint degree murder where, on the facts of a particular case, 

there is absolutely no doubt about the guilt of the offender. 558 

This recommendation would generally be used for senal killers and in the so called "smoking 

ss6 See Sir Emest Gowers, 1956, A Life For A Life? The Problem Of Capital 
Punishment, London: Chatto and Windus, at p. 52. 

'*' Id., at p. 58. 

The requirernent for absolute certainty raises the standard significantly above 
the normal crunina1 standard of proof required to establish guilt In addition, making 
the decision to order the death penalty the ultimate responsibility of the trial judge 
should ensure that the distinction is understood and applied judiciously. 
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gun" situations, where the person has been caught red-handed at the scene of the crime, 

where the offender has cleariy confessed to the crime, etc. where there is no question about 

his or her guilt. The decision to impose this penalty should be solely at the discretion of the 

trial judge, as an added precaution, only d e r  a jury recommendation. 

Implementation of this recommendation should go a long way to restoring the 

credibility of the criminai justice system in a society which has expenenced a substantial 

increase in violent crime during recent yeamS9 Added to that is the public perception that 

the situation is worse than it is in reaiity. It is also consistent with the dual approach for 

deaiing with offenders recommended by this thesis. 

Generally speaking, hi& risk, violent offenders (persans incarcerated for offences 

involving senous physicai or emotional harm to victims) must be released at the end of their 

sentence regardless of whether the condition that caused them to commit the offence has 

k e n  cured or not. In Canada, rnost federal pnsoners (those serving sentences of two years 

or more) are released prior to the end of their  sentence^.'^" There is provision, however, in 

559 Aithough there has been a decrease in most violent crimes during the last few years 
(op. cit., note 22), there was an increase of 64% between 1980 and 1991 (op., cit., 
note 18. 

560 As the result of statutory release which dows an offender to serve the last one-third 
of his or her sentence in the commmity under control and supervision. The clifference 
between parole and statutory release is that the latter is mandatory, while the former 
is discretionary. See Solicitor Generai Canada, Module 9 - High Risk Violent 
Ofinders, MTERNET, www.sgc.gc.ca, March 14, 1997. 
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the Corrections and Conditional Release Act ''' to detain a person who has cornmitted a 

violent offence and who is likeiy to re-offend, until the end of his or her sentence instead of 

being released into the community under statutory release. This decision is made by the 

National Parole Board. 

The reaiity, however, is that under current legislation, such offenders are evenhially 

going to be released into the community without any controls or supervision over their 

activities. That is clearly an untenable situation. 

On May 12th. and 13th. 1995, the Solicitor General of Canada held a forum on pst- 

sentence detention of high risk offenders in Ottawa, Ont Subsequently, in September, 1996, 

the federal government announced proposed legislative changes to protect Canadians against 

such offenders. They include:" 

1. the creation of a long tem offender designation that targets sex offenders who 

do not rneet the critena for dangerous offenders but who are still at risk of 

committing sexual offences. Under the proposal, these offenders c m  be supervised 

for up to ten years following their release from prison. 

2. The current dangerous offender provision which gives the sentencing judge 

the discretion to impose a k e d  term of incarceration will be changed to require the 

561 Op. cit., note 36, S. 130(3). 

562 These provisions are contained Biii C-55, which is now S.C. 1997, C 17. It has not 
been proclaimed to date. 



imposition of an indefinite sentence. 

3. Under the proposals, the Crown will be given more latitude in applying for 

dangerous offender status. Instead of making the application immediately following 

conviction, it wiU now have a period of six months following conviction to make the 

application. In addition, the process has been streamlined by requKing only one 

psychiatrist (instead of two) to testify at the hearing; and 

4. A measure, labelled judicial restraint, provides that, when there are reasonable 

grounds to believe that someone will commit a serious personal injury offence, even 

if that person has not been convicted of a crime, a judge rnay impose controls for 

up to one year. For example, an order that a suspected paedophile stay away fiom 

children playgrounds, or requulng someone to submit to electronic rnonit~ring?~ 

The foregoing proposals appear to be aimed prharily at sex offenders. In keeping 

with the radical approach to reform advocated by this thesis, the potentid problem associated 

with the release of ail serious violent offenders should be addressed by amending the 

Criminal Code to provide for indeterminate sentences. As the Canadian Sentencing 

Commission pointed out, when the Canadian criminal justice system adopted rehabilitation 

as an underlying sentencing rationale it failed to make use of what was considered to be the 

sa This is the most controversial of these proposais as it appears to be suspect 
under the Charter. However, it may be more of a drafting problem because, while 
it would clearly be a breach of the Charter to make such an order against someone 
who is mereIy suspected of being dangerous, it is unlikely that such an order would 
be considered unconstitutional if made part of an undertaking or recognizance 
following the laying of a charge of sexual assault, or a finding under S. 8 10. 



most important tool needed to accomptish that goal.5M That tool is the indeterminate 

sentence. 

The Catholic Church can apparently claim credit for inventing the indeterminate 

sentence because it was a principle of cannon Law not to put a sinner to death but to influence 

hirn or her to tum fiom their wickedness and li~e.'~' It is, however, a misnomer because it 

is the penalty, not the sentence that is indeterminate. In fact, strictly speaking, even the 

penalty is only indeterminate at the tirne the sentence is hposed because provision must be 

made for its duration to be detemiuied at some later point in t h e .  

Indeterminate sentences have been harshiy criticized, primarily by theonsts from the 

neo-classical school of criminology who were against arbitrary action and did not want the 

fate of convicted persons to be determined by some administrative officer instead of a judge. 

They were also concemed that such sentences would take the place of ordinary irnprisonment 

and that they would produce variations in the treatment of offenders of the same ~ a t e ~ o r y . ' ~ ~  

Modem criminologists also criticize the use of indeteminate sentence based upon the 

equality rights of off en der^?^ However, that criticism is based upon offenders \vho are 

564 Op. cit., note 17. 

565 For a history of the indeterminate sentence see The Indeterminate Sentence, 
United Nations Department of Social Affairs, New York, 1954, ap p. 10.. 

Id., at p. 16. 

s67 See Anthony E. Bottoms, and Roger Brownsword, "Dangerousness and Rights", 
1983, Dangerousness: Problems of Assessrnent and Prediction, John W. Hinton 
(ed.), London: George Allen Br Unwin at p. 9. 
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convicted of the same offence being treated differently and that detaining offenders 

indefiniteiy because only a relatively smdi percentage are Likely to re-offend is 

inappr~priate.~' However, as Nigel Walker pointed out, "dangerousness should never be 

ascnbed to people, ody situations, actions, or acti~ities"?~ and, m e r ,  with a few 

exceptions, " t  would be dinicult to argue that violent people whom we are detaining are no 

more likely to commit M e r  violence than hitherto non-violent people".570 Two "powerful 

considerations in favour of a special sentence for the dangerous" are: (i) it compels 

sentencing judges to make it clear when they are trying to protect the public, and (ii) a special 

protective sentence can have special provisions attached to it which are designed with 

dangerousness in mind."' 

Recommendation 12: 

Offenden convicted of any violent crime which is currently subject to a 

maximum period of incarceration of fourteen years or more may be sentenced 

to an indeterminate term of custody where there is pathological or psychological 

evidence which satisfis the sentencing judge that such offenders should not be 

retumed to society untii the circumstances which determine that such person 

568 Bottoms and Brownsword suggest that the best we can achieve is a false positive rate 
of about 60%. Id., ap p. 2 1. 

569 See Nigel D. Walker, Protecting People, id., at p.24. 

''' Id., at p. 34. 



is dengerous are cured or satisfactorily under control? 

This recommendation differs korn the proposais presently before Parliament in two 

ways. In the first place it applies to ail offenders convicted of an offence involving a senous 

crime of violence and secondiy, it would ensure that the decision for the release of such 

offenders would be made at the time of release instead of at the t h e  of sentencing when it 

is impossible to determine if or when the offender may be safely returned to the 

~ o m m u n i t y . ~  

Offenders convicted of less serious crimes of violence, dong with victims and the 

general public, should know what are appropriate sentences for various offences. Currently, 

many of the maximum penalties in the Code are unrealistically high and do not reflect the 

relative senousness of offences. In addition, decisions and procedures by corrections officiais 

may signincantly reduce the length of the sentence imposed by the court and thereby defeat 

the sentencing judge's reason for the period of custody imposed. This only adds to the lack 

of understanding the public has of the justice system. 

While this recommendation is an extension of the dangerous offender provisions of 
the Code, it shodd stand up to constitutional challenges for the same reasons applied 
by the Supreme Court of Canada in Lyons v. The Queen (1987), 37 C.C.C.(3d) 1. 

Therefore, instead of these offenders being automatically released on s u p e ~ s i o n  at 
the end of their term, whether they are ready or not, they will only be released if a 
body like the permanent sentencing and parole commission recommended herein, 
decides hat they are ready to be allowed back into the community. Implicit 
in this recommendation would be the authority for conditions to be attached to 
offenders' release upon completion of their indefinite sentences. 
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with a permanent sentencing and parole commission, the 

maximum penalties for ali indictable offences should be reduced to more 

reaüstic levels, along the ünes suggested in the Archambault Report?" 

Recommendation 14: 

That the practice of remitting sentences, regardless of merit, be rephced by a 

system of earned remission based exclusively on an inmate's performance 

during the service of his or her sentence. 

This recommendation would give inmates the incentive to behave while in the 

institution and, hopefully, take any rehabilitive pro- tbat they require more seriously in 

order to eam release before the expiration of thei. full sentence. Obviously, if that goal is 

achieved, it shouid make the work of corrections officials safer and more productive. 

The current system is also subject to two anomalies affecthg violent offenders which 

shodd be corrected. The f k t  affects the accused person's ability to make füll answer and 

defence under sections 7 and 1 I(d) of the Charter. A good illustration of it is the case of R 

574 According to the Canadian Sentencing Commission most people who contributed to 
its efforts in the area of maximum penalties were of the opinion that existing penalties 
do not provide mflicient guidance and two-thirds of judges surveyed felt that current 
penalties convey a fdse impression to the public (op. cit., note 2, at p. 63). As a 
result, the Commission proposed a list of maximum penalties for specific offences 
with presumptive dispositions (op. cit., note 2, Appendix E, at p. 493). 
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v. MacDonneii (F.E.)n5 where the accused was charged with second degree murder resulting 

fiom the death of a child some thirty-two years after the fact. An application for a stay of 

proceedings was granted by the trial court because, among other things: 

one of the two investigating officers in 1963 was deceased; 

the R.C.M.P. files were no longer available; 

an inquest was held in 1963 and the Magistrate who presided concluded that the death 

was accidental; 

the ûmscnpt of the inquest was no longer available; 

the doctor who performed surgery on the deceased was deceased; 

The medical examiner, who performed an autopsy on the deceased, was no longer 

available as a witness; and 

the accused's husband, who was living with her at the t h e  the child died, was 

deceased; 

However, the Nova Scotia Court of Appeal subsequently overtumed that decision on 

a~peal."~ On M e r  appeal to the Supreme Court of Canada, the decision of the trial judge 

was restored in a very bnef oral decision by Mr. Justice ~ o ~ i n k a . ~ ~  In spite of the outcome 

of that appeal, the case illustrates an untenable situation. 

While the MacDonneU Case is somewhat unusuai, similar situations wtiich seem to 

(1996), 141 N.S.R.(2d) 266 (N.S. S.C.). 

J76 (1 W6),  147 N.S.R.(2d) 302. 

(1997),114C.C.C.(3d)145. 
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be arising with alanning fiequency, are claims of assault (primarily sexual in nature), that are 

alleged to have happened several decades before the charges are laid. Such cases add a 

m e r  difnculty for the accused, narnely: being held accountable to a higher standard than 

that which was prevalent in society at the time of the alleged incident. 

Recommendation 15: 

The Criminai Code should be amended to provide a limitation period for 

indictable offences of ten years o r  less. That period would be subject to the 

following exceptions: (i) if the victim was a minor a t  the time of the alleged 

offence, the limitation period would only begin to run after he o r  she reached 

majority; and (ii) in exceptional circumstances the Crown coald lay charges 

after the limitation period, with leave of the Court. 

The second anornaly seriously affects the principle of proportionaiiv. R v. Claude 

J. Richard " illustrates the problem. In that case the accused, a Roman Catholic priest, was 

convicted of indecent assault on a male person. The same accused was also convicted by 

another judge of a similar charge approximately three months previously. Since the accused 

had not been sentenced for the first offence when the trial judge entered the second 

conviction, he applied Paul v. The Queen s79 and imposed a five month sentence to be 

(1992),118N.S.R.(2d)396(N.S.S.C.). 

579 (1982), 67 C.C.C. (2d) 97 (S.C.C.). 



served concurrently with a nine month sentence imposed by the judge in the previous case, 

in spite of the absurdity of such a sentence." While the sentencing judge was simply 

following judicial precedent, it is submitted that failure to impose a consecutive sentence in 

such a situation is a senous breach of the principle of proportionality. That could have been 

avoided in a number of ways. The first, and most obvious would have been to sentence the 

offender to a period of incarceration exceeding that imposed for the prior offence and thereby 

avoid the disparity that resulted fiom applying Paul. Although ML Justice Larner considered 

such a practice to be "~ndesirable"~", that was in relation to his consideration of S. 

645(4)(c).'" 

Furthemore, Paul could have been restricted to its facts because the Supreme Court 

of Canada was clearly trying to ensure that its interpretation of S. 645(4)(c) did not lead to 

the absurd resdts that would have flowed fiom the alternative interpretati~n.'~~ In order to 

justie his conclusion that "the same court at the same sitting" meant simply "by or before 

the same j~dge"~", Mr. Justice Larner found it necessary, because of the facts of the 

580 OIIViously, the former sentence wodd have no bearing on the appropriate sentence 
for an entirely different offence which, because it was distinguishable by victim and 
incident, would normaily require a consecutive sentence. In addition, since the two 
sentences were imposed by different judges, at different times, the principal of 
totaiity could not have been addressed. 

Op. cit., note 579, at p. 107. 

583 Op. cit., note 579, at p. 129. 

Id. 



particdar case, to restricted the application of S. 645(4)(a) to sentences imposecl by different 

judge~.~" As a result, it was not necessary for him to conduct a detailed analysis of S. 

645(4)(a)? However, his reference to the foilowing quotation by Cockbum, J. in R v. 

Cutbush is 

"... and also as right and justice require, when a man has been guilty of separate 
offences, for each of which a separate term of imprisonment is a proper form of 
punishment, that he should not escape fiom the punishment due to the additional 
offence, merely because he is already sentenced to be imprisoned for another offence, 
as it would be contrary to public policy and expediency that he should so escape with 
but one punishment; ..." 

It is also signifïcant that aii the cases reviewed by Mr. Justice Lamer resulted in consecutive 

sentences being applied, for one reason or another. 

Although somewhat more questionable, it may also be argued that the Supreme Court 

of Canada's rejection of the reasoning in R v. Muise (No. 3) 588, was obiter so there still 

exists a general power to order that a sentence be served consecutively in Nova Scotia 

It is submitted that any or al1 of the above reasons couid have been cited by the trial 

judge to avoid following Paul which would have permitted him to apply a more utilitarian 

interpretation of S. 717(4)(a). Doing so would have avoided the disparity that resulted fiom 

the routine application of precedent. 

s85 Id. 

Nows.718.3(4)(a). 

Op. Cit., note 579, at p. 1 14. 

'" (1975), 23 C.C.C. (2d) 440 (N.S.C.A.) 
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In view of the fact that the problem in this area lies more with judicial interpretation 

of existing legislation, than with the legislation itself, its resolution must corne fkom the 

Supreme Court of Canada.5sg 

Recommendation 16: 

That the interpretation of Paul v. The Queen which prohibits a judge from 

ordering that a sentence be made consecutive to that imposed by nnother judge 

in another case, unless that sentence has already been imposed by the other 

judge at the t h e  of the latter conviction, be re-visited to ensure that it does not 

offend the principle of proportionality. 

Visible Minorities 

The evidence seems to be overwhelming that our criminal justice system is failing 

visible minorities That is confimied by the study in Chapter Six of this thesis. In addition, 

the Marshall R e p ~ r t ' ~ '  concluded that blacks in Nova Scotia are more likely to be 

incarcerated for the same crime than non-blackdg2 and other studies indicate that aboriginal 

'" Or, preferably, a national sentencing court with final authority over sentencing issues. 

When we speak of visible minorities in Canada, we are generally referring to blacks 
and abonginal people. 

591 Op. cit., note 3 8 1. 

592 Id., Volume 4, Discrimination Against Blacks in Nova Scotia: The Criminal 
Justice System at p. 39. 



people are over represented in our jails and prisons.593 At the same tirne, aboriginal 

populations are increasing at a greater rate than the general population, so there is a good 

chance those nwnbers will increa~e.~" 

The high incidence of blacks and natives who are incarcerated has a subtle but very 

real impact on their social and econornic well being and tends to perpetuate their 

disadvantaged position in society. While there are those who argue that this is by design, the 

recent amendments to the Criminal Code clearly indicate otherwise. In fact, restraint against 

the incarceration of aboriginal offenders has now been recognized as a matter of I ~ w ? ' ~  

While the curent legislation is adequate to address the problems blacks and 

aborigids experience with the justice systern, the need for program reforms in this area is 

painfuly obvious and failure to deal with these groups in a positive way will increase their 

sense of alienation and promote greater dficulties in the fuhue. It is important that 

recommendations such as those made in the Marshall Report are implemented. 

593 93iUthgh these studies do not lead to the conclusion that there is discrimination in 
sentencing per se, they are a clear indication of problems within the justice system 
which need to be addressed. Applying the principles of restorative justice could be 
an effective way to do so. 

594 For example, in a paper prepared for a Nova Scotia Judicial Educational Seminar held 
in Halifax, N. S. on June 7-9, 1990, entitied Dealing With The Aboriginal 
Offender, the Honourable Judge Murray Sinclair, CO-writer of the Public uiquiiy into 
the Administration of Justice and Abonginal People of Manitoba, indicated that, in 
Manitoba, approxirnately 45% of the native population are under the age of 15 
and over 50% are under the age of 18. 

595 Section 7 18.2(e). 
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Being aware of one's own cultural history in relation to the cultural backgrounds of 

others is an important beginning in bridging the gaps across cultural differences. It aiiows 

one to begin to understand how he or she perceives a particular person or group and why that 

perception is what it is.596 A recent Nova Scotia case is something of a curiosity in this 

regard? In that case, a Youth Court judge of f i a n  Canadian decent acquitted an Afncan 

Canadian youth of criminal charges and, when resolving the issue of credibility in favour of 

the youth against the testimony of a white police officer, made reference to what she c d e d  

'me prevalent attitude of the day". Since there was no evidence before the court to support 

that reference, the decision raised the question whether the Youth Court judge was drawing 

on her culturai background as an aid in reaching a decision, or whether the decision itselfwas 

biased. On appeal to the Supreme Court of Nova Scotia, Chief Justice Constance Glube in 

an unreported decision determined that there was a reasonable apprehension of bias on the 

part of the Youth Court judge and allowed the appeal. On M e r  appeal to the Nova Scotia 

Court of Appeal the decision of the Chief Justice was c o ~ ~ f b n e d . ~ ~ ~  In a dissenting judgment, 

Ah. Justice Freemm stated that when determining credibility "ihe judge's whole background 

experience plays a role in the assessrnent of demeanour and other  intangible^"^^^ and M e r  

596 Hence recommendation 12 of the Marshall Report was for the appointment of 
qualified visible minonty judges and administrative board members whenever 
possible (op. cit., note 381 at p. 155). 

5w See R v. RD.S. (1995), 145 N.S.R.(2d) 284 (N.S.C.A.). 

598 Id. 

599 Id., at paragraph 60. 
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that the trial judge was ''under a duty to be sensitive to the nuances and implications, and to 

rely on her own comrnon sense which is necessarily informed by her own experience and 

under~tandirig.~ The case is currentiy on apped to the Supreme Court of Canada. 

It appears that a combination of youth and inexperience on the part of many RCMP 

officers stationed in s m d  norihem communhies, together with the absence of cross-cultural 

understanding, operates to preclude the exercise of police discretion. Whatever the reason, 

it has resulted in a high level of involvement by the criminal justice system and an 

elimïnation of community participation, which is contrary to traditional methods of dealing 

with such problems in native c~mmunities.~' 

There aiso appears to be a reluctance by crown prosecutors, particularly in the Yukon 

and North West Territones to exercise any significant prosecutorid discretion, as evidenced 

by the aggressive prosecution of relatively rninor charges and the reluctance to withdraw or 

stay charges even when it is apparent that the Crown does not have sufficient evidence to 

suppoa the charges.602 

Similarly, in the Yukon and North West Temtories there is no individual or 

institutional incentive to consider alternatives to prosecution. This results in the rapid 

Id., at par. 62. 

Taken from a paper entitled Native PeopIes And The Courts, by Judge Heino Lilles, 
former Chief Judge of the Northwest Temtories Provincial Court, prepared for the 
Nova Scotia Judicial Educatiod Serninar held in Halifax, N. S. on June 7-9, 1990, 
atp. 19. 

*2 Id., at pp. 19-20. 
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I V  crrminalizationl' of young people in the commmity, and the unnecessary creation oflengthy 

criminal records, which in turn impact on the subsequent decision making of other 

participants in the system, including judges? 

Cross cultural b i s  can also impinge upon the work and decisions of defence lawyers. 

Although the factors involved tend to be more subtle, they have been documented in legal 

l i t e r a t ~ r e . ~  

Judges generdly place considerable weight on the recommendations of probation 

officers in pre-sentence reports and studies have shown that there is a hi& correlation 

between pre-sentence report recommendations and the sentences imposed, particularly in 

nual areas where the judge is not familiar with the community, and the r e d t s  of such a 

practice is unfavourable to natives.m5 Thus, crosstultural bias on the part of others both 

For example, natives are considered by legal professionals to make poor witnesses 
because they often change their testimony when they reach the witness stand. Defence 
counsel may consider the client's cultural background to be a limitation in "winning" 
the case, and therefore view a guilty plea, perhaps in a lesser offence, or a plea 
bargain as to sentence, to represent an outcome which is in the client's best interests. 
The client whose cultural background is different firom other participants in the 
justice system, and who has a limited education and inferior verbal skills, is more 
likely to accept the "deal" put forward by his or her defence lawyer. Moreover, he is 
less likely to understand the most fundamental tenet of the criminal justice 
system; namely, that he is innocent until the state proves guilt beyond a reasonable 
doubt (op. cit., note 594, at p. 21). 

For example, see Edward D. Boldt, Lany E. Hursh, Stuart D. Johnson, and K. Wayne 
Taylor, Pre-Sentence Reports and the Incarceration of Natives (1983), 25 Can. 
J. Criminology, 269. 
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inside and outside the justice system can become incorporated into the sentencing pro ces^.^ 

Recommendation 17: 

A body, such as a permanent sentencing and parole commission, should assume 

the primary responsibility for educating the police, prosecutors, judges and 

other participants in the criminal justice system to be sensitive to and address 

the unique cultural and environmental backgrounds of au classes of off en der^.^^ 

Recommendation 18: 

Govemment initiatives should be put in place to ensure that qualified mernbers 

of visible minotities are equitably represented in all segments of the criminal 

justice system. 

Although systemic discrimination has had a sirnilar affect on both blacks and 

aboripinais, there are important differences between them which support a different approach 

to their treatment by the criminal justice system. In the first place, blacks have become much 

more assimilated h o  main Stream society than aboriginalsmg and, secondly, there is stronger 

606 This results from the fact that probation officers rely on persons outside the justice 
system to compile their reports. 

'O7 This would, of course, have to be approached delicately with the judiciary since 
such a body could not constitutional mandate programs for them. However, 
experience to date indicates that the judiciary in Nova Scotia, at least, welcomes such 
programs when they are "invited" to participate in them. 

Since blacks were brought into the country as slaves they did not have the oppominity 
to have a structured society like our aboriginal people. See op. cit., note 592, at pp. 
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and more coherent leadership within the aboriginal commufuty than there is in the black 

~0rnmUnity.~~~ Perhaps, those differences were the basis for aboriginals being given special 

consideration in the Code.610 

The term "aboriginal" is of relatively recent legal vintage in Canada, having been 

used for the first tirne in a legal context in s.35 of The Constitution Act6" Prior to that, the 

cases had to contend with denning Indians, Metes or Eskimo (now called Inuit).612 

The aboriginal population of Canada is very diverse in history, economy, culture, and 

social and political structures; consisting of eleven major language groups and seven culturai 

aread" These differences should, therefore, be considered in any attempts at either policy 

or programs refom. 

In 1996 the Royal Commission on Abonginal Peoples issued a report on aboriginal 

justice in which it stated that aboriginal peoples have a right to self government, including 

6- 10, for historical information on the black presence in Canada and Nova Scotia. 

609 Contrary to native communities, most niral and semi-rurai black communities suffer 
from lack of adequate leadership. Id., at p. 22. 

610 Op. cit., note 595. 

'" Op cit., note 37. 

612 For example see: Ref. re term "Indians", [1939] S.C.R. 104 (S.C.C.), Martin v. 
Chapman, [1983] 1 S.C.R 365 (S.C.C.), and R v. Pritchard (1972), 9 C.C.C. (2d) 
488 (Sask. Dist. Ct.). 

'13 See the research study prepared by Scott Clark, Pm, for the Marshail Inquiry (op. 
cit., note 381, Vol. 3, at p. 11). 



the right to devise its own criminal law and enforce it the way they see fit614 

The foIlowing factors, which are quite unique to native communities, have ken  cited 

in suppoa of the nght of aboriginals to administer their own criminal justice ~ystern.~'* 

1. In the Mian culture the interest of the individual is seconclary to that of the 

community. There is a very strong conviction that the comunity has both 

a right and a responsibility to be an active player in al1 aspects of community 

Me, including the crimùiai law process. 

2. Sentencing is an enterprise in which each commmity feels a very pronounced 

interest and may be able to play a very important role. 

3. A native person who offends his own community and is taken to court or before 

Council (which may be more intimidating), very fiequently feels degrees of personal 

shame and f e u  of losing his community's welcome which, in itself, stands as a 

significant deterrent to repeated rnisbehaviour (perhaps more so than in the white 

man's court). 

4. Misbehaviour of one person also brings shame upon his whole family. This adds to 

the regret and discornfort of the person who commits the offence. 

614 See "Bridgïng the Cultural Divide"- A Report on Aboriginal People and The 
Criminal Justice in Canada, MUlister of Supply and Services, Canada, Ottawa, 
February, 1996. 

"* Taken fiom matenal prepared by Rupert Ross, Assistant Crown Attorney, Kenora, 
Ontario, for a Nova Scotia Judicial Educational Seminar held in Halifax, N. S. on 
March 3 & 4, 1989, entitled Sentencing Visible Minotities, Leaving Our White 
Eyes Behind. 
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In spite of the apparent ment of the those arguments, and with due respect to the 

Royal Commission on Aboriginal Rights,6I6 such a SyStem wouid, in the writer's view, be 

unworkabie. The same criminal law should apply to d Canadians, regardless of race or 

cultural background. Furthemore, any attempt to set up a separate native justice system 

would very Iikely meet great resistance fkom the general public and M e r  erode the 

credibility of the existing system. On the other hand, those arguments support an approach 

to sentencing for aboriginal people which involves the native community in the disposition 

of the court. 

Over the years, some novel and innovative approaches to the sentencing of aboriginal 

offenders have been trïed. For example, in R v. Fireman the Ontario Court of Appeal 

recognized that for many native people incarceration carries consequences which are more 

burdensome than experienced by non-natives due to difnculties with language, being held 

indoors, and UIlfamiliarity with recreational and rehabilitative programs which are 

incomprehensible to native offenders. Therefore, specific deterrence through the use of jail 

terms may not require the same length of sentence for many native acc~sed.~" 

In R v. Onalik, the Northwest Territories Supreme Court acknowledged that the 

cultural background of an offender may be taken into consideration as mitigation factors 

Op. cit., note 614. 

'17 [1971] 3 O.R. 3 80 (Ont. C.A.). 
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during the sentencing process to refiect factors mch as the shock of rapid acculturation, and 

the shorter life expectancy of aboriginal people?8 

In Jabaltjare v. Hammersley '19 the court imposed a sentence that required the 

offender to subject himseifto the discipline and training of his own community, and in Sailla 

v. R a sentence of banishment from the accused's community was upheld. 

The issue of culture becomes even more problematic when considering those accused 

for whom traditional aboriginal cuIture is no longer as great an When codionted 

with an aboriginal who has no allegiance to his aboriginal identity, what is the sentencing 

judge to do? Some rnight suggest that if the offender has no connection to his aboriginal 

culture, it is no longer a factor to take into consideration? Others would argue that the 

appearance of a lack of connection to past cultural practices may be deceiving? 

(i980), 27 A.R. 497. 

(1977), 15 A.L.R. 94 (N.T.S.C.). 

[1984] N. W.T.R. 176 (Northwest Temtories Supreme Court). 

According to the 1986 Canada census, only 25% of aboriginal people under the age 
of 21 reported an aboriginal Ianguage as their mother tongue (Le. spoken primarily 
in the home). This is generaily refiective of a decline in traditional abonginal 
cultures resdting £iom assimilation with the general population. 

See R. Paul Naden-Davis, 1982, Sentencing in Canada, Toronto: Carswell, at p. 
125, where it is stated: "Clearly, such considerations are highly personal to the 
accused and his own background, and as native populations become more culturally 
integrated, particuiarly in large urban areas, it is to be expected that cultural 
Merences will recede in importance in the sentencing process." 

See Yvonne Hebert, and Don McCaskill, 1986, Indian Education In Canada 
Volume 2: The Challenge (1 986), University of British Columbia Press, Vancouver, 
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Traditional solutions have been tned for the better part of this century with little, if 

any, success. It is therefore time to develop new CO-operative approaches to the 

administration of justice?4 The challenge is to weave sentencing alternatives with abonginal 

concepts of healing individuais and restoring community harmony, and achieve a result 

which meets the goals of sentencing? 

Other factors support a CO-operative approach to dealing with abonginal issues. In 

the fxst place, it is at the time of sentencing that many natives and their communities feel 

excluded, perceiving themselves as being without power at precisely the instant when their 

fates as individuais and as communities are most directly and dramatically affected. This 

sense of powerlessness is the greatest contributor to their dissatisfaction with the justice 

system as a whole. 

An active and interventionkt Chief and Council can accomplish a great deal more 

than al1 the social agencies in our towns and cities put together because: (i) they know the 

B.C. at p. 156. 

624 This sentiment was expressed by the Canadian Bar Association in its Report on 
Aboriginal Rights in Canada: An Agenda for Action, August, 1988, at p. 13. 

6s See Dimensions Of AborighaI Over-Representation In Correctional Institutions 
And Implications For Crime Prevention, op. cit., note 379, which suggests that 
crime prevention and alternative sentencing activities must be more clearly targeted 
ifa decrease is to occur in the number of aboriginal people admitted to institutions; 
and Solicitor General, Canada, Understanding the Role of Heaiing in Aboriginal 
Communities, July, 1994, which seeks to provide an understanding of the healing 
process in Aboriginal communities and to recommend potential roles and strategies 
in relation to that process. 
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trials and tribulations that the accused has faced and must overcome; (ii) they have a 

permanent commitment to the accuseds rehabilitation, for they too must live with the results 

if they fail; and (iii) the accused has a number of special reasons to listen to them, not the 

least of which is that they control virtually ai i  ailocation of jobs, housing, and welfare 

benefits. Therefore, when they tell the court they can work with the offender and that he has 

indicated his willuigness to abide by their direction, it is likely that both c m  be counted upon 

to follow up. In short, there are many abonginal communities where the chances of 

successful rehabilitation are much more enhanced by dynamics which do not exist in our 

communities. Many communities genuinely feel that an individual's violent act is a sign that 

they, as a community, have failed to provide him with the guidance and nourishrnent he 

required. These commmities are often prepared to take significant nsks with dangerous 

people to help them find themselves and restore them to themselves and to the community. 

If they are wi&g to take such nsks, does the white community have the right to interfere in 

crimes committed in the native community? 

The opportunities for successful rehabilitation in most aboriginal communities exceed 

those available in other communities because most aboriginal societies maintah institutions 

which are quite effective in rehabilitating anti-social members of their society. Community 

service on a reserve cm, therefore, be very effective, not only because of the punishment 

aspect of working for nothuig but because being seen performing it prolongs the person's 

public exposure as someone who has injured his community. In addition, community s e ~ c e  

may also assist in rehabilitation because the offender is seen paying back his debt to the 



comrnunity. Furthemore, the isolation and/or self-contained nahue of abonginal 

comrnunities makes general detemnce a much more attainable goal than in society generally. 

If aboriginal communities can be given significant roles in the carrying out of the 

ternis of disposition, we may achieve two results, namely: effective rehabilitation and 

deterrence, and promote greater respect for the criminal justice system by aboriginal 

people.626 If sanctions in these community are unsuccessful, it will be those communities that 

will be the poorer and, ultimately, the wiser. They will not be an ovemight success, for many 

communities are still grappling with relatively new varieties and degrees of disorder which 

may require substantial modification of their traditional methods of dispute resolution. 

However, it is likely that many of their experiments promise greater chances for success tban 

ours, because they at least know where they corne fiom as individuals and as a community. 

Recommendation 19: 

Abonginal people should be invited to make representations to the court during 

sentencing hearings, including: (i) full representation of the background factors 

whieh gave rise to the offence; and (ii) detaüed presentations of community and 

626 The following quotation fiom a Yukon Territories judge is of particular note in this 
regard: 'The health of a community improves when its members participate in 
conflict resolution. When they leave the task to others, the quality of community life 
declines. Gone is a collective sense of caring, of respect for diverse values, and 
ultimately a sense of belonging. Gone as weli is the community's naturd capacity to 
prevent crime, redress the underlying causes of crime, and rebuild the broken lives 
and relationships caused by crime." (See Satisfjhg Justice, op. cit., note 520, at p. 



individual views on sentencing alternatives. 

Recommendation 20: 

Aboriginal bands should be encouraged to establish and administer communÏty 

rehabiiitation and detemence programs which Uiey anticipate can be productive 

for their own people. 

This recommendation would address the dissatisfaction of the aboriginal community with 

the criminal justice system which is probably the result of the lack of band involvement in 

the administration of native justice." It would also facilitate the movement towards the use 

of restorative justice in native cornmulzities. In fact, the strong sense of "cornrnunity" in 

native commulzities has been the comerstone for innovative sentencing alternatives during 

recent years. They include the use of "healing contracts" and "sentencing circles" The former 

becomes part of a probation order and is based upon an agreement between the offender and 

a team of community resource workers which is presented to the sentencing judge whereby 

the offender agrees to do certain things to fulfil the contract. The critena for holding a 

sentencing circle are:628 

1. the offender m u t  agree to be referred to the sentencing circle; 

627 This dissatisfaction has resulted in pleas by the aboriginal community for theK own 
justice system, (see Natives Seek Control of Justice, The Globe and Mail, Toronto, 
March 19, 1996, at A5). 

628 See R v. Joseyounen, R v. Robert Rupert, [1995] 6 W.W.W. 438. (Sask. Prov. 
Court) 
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the offender must have deep routes in the community in which the circle is  held and 

fiom which the participants are drawn; 

there must be Elders or respected non-political community leaders willing to 

participate; 

the victïm must be willing to participate and must not have been subjected to any 

coercion or pressure in so agreeing; 

pnor to the circle the court should try to determine whether the victirn is subject to 

battered spouse syndrome. If so, she or he should have counselling made available 

to them and may be accompanied by a support person or team in the circle; 

disputed facts must be resolved before the circle is held; and 

the case must be one in which a court wouid be willing to take a calculateci 

nsk and depart from the usual range of sentencing for the offence. 

Communities themselves m u t  take the initiative and propose which cases should be 

referred for community sentencing in order for the community to feel empowered. Otherwise, 

if the judge suggests community participation it may be perceived as a perpenüiaon of 

outside agencies telling the community how justice will be administered. 

By whatever manner each community chooses to work with its members who have 

offended against the criminal law, the fact is that the community makes the choice and then 

works hard with the options chosen. 

The emphasis on community-based sentencing is ahos t  invariably on helping the 

offender h d  a healthier path and on restoring hannony within the community, and seldom 



on punishment? 

Punishment has almost no place in the Abonginai traditions. There is simply no 

notion that the community or the offender will be s e ~ e d  by such action. While there are 

cases where the offender's actions so disrupt the social order that the only solution for the 

preservation of the comrnunity is to banish him or her, it has nothing to do with a desire to 

punish, although that may be the effect. However, cases involving such action are extremely 

rare. 

Recommendation 21: 

Sentencing judges should be encouraged to utiihe the provisions of section 

718.2(e) of the Criminal Code by adopting sentencing alternatives which involve 

aboriginal communities in the process. Such alternatives should include, but not 

be limited to, healing contracts and sentencing circles. 

Young Offenders 

There is a clear public perception that there is a crisis in chïidhood criminaiity. That 

perception inciudes the opinion that teenage and younger criminals ignore the police and the 

justice system with the knowledge that they have no reason to fear that they will do "serious 

629 Sentencing Circles and Eider Panels are specifically recognized as alternatives to 
incarceration in Solicitor Generai of Canada, Module 4 - Community Based 
Alternatives, INTERNET, www.sgc.gc.ca, Mach 14, 1997. The latter involves 
elders or clan leaders sitting with the judge to provide advice about the appropriate 
sentence. 
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t h e "  for the crimes they increasingly commit; fiom break and enter ali the way up the scale 

to murder. 

The Young Offenders Act may not be the root cause of the attitude young criminals 

have towards Iaw and order. Nevertheless, the problems with that Act have to be addressed 

as soon as possible, before the situation (or, at least, public perception of it), detenorates any 

fiirther. 

As indicated in Chapter Eight of this thesis, the controversy over The Young 

Offenders Act have been centered around the issues of accountability, age, non-publication 

of the names of offenders, what are perceived to be low sanctions for senous criminai 

conduct, and transfers to adult court. Regardless of whether the criticisms are valid, the resdt 

has been a serious deciine in the credibility of the criminal justice system. Attempts to 

appease public sentiment by legislative "tinkering" have mainly served to confuse matters 

and fetter the discretion of sentencing judges. 

Recent amendments to the Young Offenders Act and the Criminal Code have 

brought the two pieces of legislabon more in line with each other. Those amendments 

include: making alternative rneasures applicable to adults, giving young offenders the same 

opportunity for conditional discharges as adults, and subjecting young offenders to the same 

treatment as adults for fines, personal service, restitution and hancial compensation. 

Therefore, the main distinction between those acts is the philosophy upon which The Young 
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Offenders Act restd3O That distinction has been blurred considerably by the change in 

emphasis for the sentencing of adults. Therefore, the bottom h e  is that society is entitled to 

be protected by incarcerathg all offenders, regardless of age, who commit serious crimes of 

violence, or other offences that require denunciation. 

In the writer's view, the problems and criticisms of the Young Onenders Act can 

be addressed by repealing that act and enacting amendments to the Criminal Code? Then, 

and only then wiU the credibility of the criminai justice system, as it relates to young persons, 

be restored* 

Recomrnendation 22: 

The Young Offenders Act should be repealed and appropriate provisions 

included in the Criminal Code to deal with young persons. 

Recommendation 23: 

Section 13 of the Criminal Code should be repealed so that al1 persons, 

regardless of age, d l  be subject to the criminal law. 

Recomrnendation 24: 

The amendments to the Criminal Code would include restraint provisions 

630 Which is set out in the Declaration of Principle in S. 3 of that act and generally cal1 
for restraint when dealing with young people. 

631 Perhaps, by devoting a separate part to young persons. 
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similar to those now contained in section 3 of the Young Offenders Act for 

young persons who appear before our criminal courts. 

Recommendation 25: 

The definiton of ÿoung personn under the amended Criminal Code should 

be persons under the age of seventeenW. 

While, on the surface, these recommendations may seem somewhat radical, the 

general principles of sentencing wouid require judges to take the special circumstances of 

young persons into consideration. They would, in the writer's view, address the cunent 

problems with The Young Onenders Act. In the first place, age would no longer be an 

issue632, since ail persons under the age of seventeen wodd be accountable for their conduct. 

Although, making a young child accountable may seem inappropriate, he or she would 

obviously be dealt with by way of alternative measures. Doing so would put the emphasis 

on the parents. This will be discussed in more detail in the next chapter of this paper. 

Recommendation 26: 

Al1 persons charged with offences under the Criminal Code be tried in 

one 

632 Except, perhaps the maximum age suggested in the definition. In the writer's view, 
the age of 16 is appropriate for accountability in today's society. 

633 This wodd eliminate trials in Family Courts in jurïsdictions where Family Court 
Judges have been designated as "Youth Court Judges". This is, perhaps, inevitable 



259 

Implicit in this recommendation is the intention to apply the same sanctions to young 

persons as to adults. This would ensure that all  offenders are held accountable to the same 

standard, subject ody to distinctions, where necessary, at the time of sentencing. Young 

persons would also be subject to indeterminate sentences for the ssme serious crimes of 

violence as  adults and not released mtil there is some reasonable assurance that the condition 

which gave nse to the commission of the offence has been addressed.6" 

The foregoing recommendation would also eliminate the controversy over transfers 

to adult court. Therefore, the only problern area that remah is the question of publication 

of the names of offenders. Making young persons accountable under the Criminal Code 

would not give them any speciai rights so, unless special provision is made in the proposed 

amendments, the names of al1 offenders would be subject to publication. The question is: 

should that be done? In the writer's view, it should not! What purpose does non-publication 

serve? It is udikely that anyone who knows a young person personally is unaware that he or 

she is a problem child. Therefore, strangers are the only ones who are not likely to know. 

Doesn't the public have the right to h o w  who in society has committed dangerous and anti- 

social acts, wheùier they are adults or adolescents? Why should they not be protected against 

possible criminal action by such people? Of course, a record codd interfere with a young 

person's oppomuiity to obtain employment. However, they are going to have a record 

in any event, if the trend towards unifving Family Courts with the Supreme Court 
continues. 

634 See recommendation 12. 



whether their name is published or not. On balance, therefore, Young Offenders should be 

required to take responsibility for their actions, rather than having their identities protected 

fkom a victimized community. Furthemore, young persons who are not charged with serious 

offences WU be given the opportunity to participate in an alternate measures program, which 

should not result in any publicity."' 

h the opinion of the writer, the criminal justice system of the friture should dso look 

at the manner in which sentencing judges approach the sentencing of young persons. Once 

they have been given the benefit of an alternative measures program, why should they be 

treated leniently ifthey re-offend? Regardless of the degree to which the Young Offenders 

Act has failed, the approach to our dealings with Young Offenders has not produced the 

desired results. The best way to prevent crime is to make sure even the most minor offence 

has consequences which leave a lasting impression. That may be accomplished by 

suspendhg the privilege of yomg persons to obtain such things as their driver's license. That 

could, in the writer's view, be a very signincant deterrent to many young persors? 

635 If necessary, legislation could be passed to ensure that there is no publicity in such 
cases, (perhaps for adults as well as young offenders). 

636 There can be Little doubt that obtaining a driver's licence is one of the most important 
events in the lives of young persons about to turn sixteen years of age. If they knew 
that a consequence of engaging in criminal activity would be the suspension of that 
pnvilege, they might think twice before getting involved, particuiarly in some of the 
minor offences, such as shoplifting and nuisance charges which are often the reason 
they initially corne into codict with the criminal justice system. Furthemore, 
minor rnotor vehicle infiactions and offences such as littering, etc. which are ofien 
ignored by the police, should be strictly enforced to teach citizens respect for the law 
at an early age, and make them understand that breaking it has consequences. 



Recommendation 27: 

The Criminal Code should contain provisions that empower sentencing judges 

to suspend the privilege of a young person to obtain or maintain licences, 

permits, or other similsr instruments, upon conviction for any offence, sirniïar 

to that contained in section 734.5. 

As indicated the approach to young penons since the proclamation of the Young 

Offenders Act has not worked. That includes the emphasis on non-custodiai dispositions. 

In the writer's view, that emphasis should be changed in order to deter young penons fkom 

re-0ffending.6~~ 

Contrary to public perception, Young Offenders who are sentenced to a youth 

detention center are not going on vacation, but are subjected to a ngid, structured program 

that makes them take responsibility for their actions. Whiie for some young people the 

facilities may be an irnprovernent over their present situation, for teens, loss of fkeedom of 

movement and association are never easy to deal with, and that may be just what they need 

to make them think about the consequences of their actions the next time they are tempted 

to get involved in criminal activities. 

637 The practice of placing young offenders on probation for one, two, and sometimes, 
three occasions before imposing a custodial disposition appears to have created the 
impression that there are no consequences for those offences. By the tirne they end 
up in custody, they may be irreparably damaged by being addicted to alcohol or 
dNgs. 
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Recommendation 28: 

Sentencing judges should be encouraged to emphasize specific deterrence and 

accountabiiity when deaihg with young persons and ensure that aiï offences 

carry consequenees, including short, sharp periods of incarceration for h t  or 

second tirne offenders. 

In the writer's view, by far the most important reason to distinguish Young Offenders 

fiom adults is segregation in separate detention centers. That should, therefore, continue to 

be done folIowing the abolition of the Young Offender's Act. 

In addition to the proposed legislative changes, there are many other approaches to 

dealing with young persons, both inside and outside the criminal justice system. These will 

be discussed in detail in the next chapter. 



A L T E R N A m  SANCTIONS 

There are approximately 33,000 people incarcerated in federai and provincial 

institutions on any given day in Canada.Q8 Our incarceration rate is the fourth highest in the 

world, exceeded only by Russia, the United States and South f i c a  Furthermore, the growth 

rate in Canada's prison and penitentiary populations between 1990 and 1995 was twice the 

historic average.639 

Therefore, we have a choice between two alternatives - follow the United States and 

build more prisons, or look for meaningfùl, k i n g  alternatives to incarceration for those 

offenders who can be safey and effectively managed in the cornmunity.* Subscnbing to the 

latter approach does not eiiminate the need for a more effective use of incarceration for those 

who cannot be effectively managed in society, and the use of alternatives is not necessarily 

inconsistent with the principles of just desertd4' Therefore, this chapter will discuss both 

approaches to incarceration as part of a comprehensive reforrn package. 

638 14,000 in federal penitentiaries and l9,OOO in provincial jails. 

639 See Solicitor General of Canada, Module 2, op. cit, note 19 1. 

6*Ul Id. 

See Andrew Von Hirsch, Martin, Wasik, and Judith Greene, Punishments in the 
Community and the PRnciples of Desert, (1989), Rutgers Law Journal 20(3), 595, 
which proposes a sentencing framework based on desert principles that makes 
extensive use of non-custodial penalties, based upon the theory that comparative 
sentences should be determined chiefly by the serioumess of the crime. 
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Clearly, we mut avoid the approach taken by the United States, where the prison 

population has more than doubled since 1988, with almost 1 .S million inmates currently in 

federal and state jails, with no indication that it has made that country a d e r  place to L i ~ e . ~ ~  

The state of California is a good exarnple of what happens when govemments rely too 

heaviiy on incarceration. With the current rate of construction, it is estimated that, by the year 

2002, the state will allocate 18% of its budget to corrections and only 1% to e d u c a t i ~ n . ~ ~  

hbl i c  opinion conceming the form that puaishment for criminal activity should take 

varies between the belief that a consistently applied system of punishments is our best hope 

for controlling crime and the contention that isolation of predatory offenders for the longest 

possible time is our best defence against crime. The two approaches are not, however, 

mutually exclusive. Even those who subscribe to the theory of restorative justice recognize 

that incarceration may be necessary as a last resoxtM4 In recent years there appears to be 

relatively strong support for a system which helps offenders overcome the problems that led 

them to crime, and offers them opportunities to establish more acceptable ways of living in 

the c ~ m r n u n i t y . ~ ~  The latter is perhaps due to an increased awareness of the substantial cost 

of incarcerathg offenders in overcrowded facilities which fail to rehabilitate or protect 

society and, instead of teaching them how to be productive members of society, incarceration 

M2 Op. cit., Module 2, note 191. 

643 Id* 

As indicated by the authonties discussed in Chapter 5. 

645 Id, 



may result in the development of values which make them more dangerou to society than 

they were before ~onfkernent.~"~ The Canadian public is, therefore, not enthsiastic about 

spending additional fiuids on prisons and, given a choice between building more prisons or 

spending more money on altematives to imprisonment, the majority would chose the latter?' 

In a document entitled Rethinking Corrections, prepared by a corrections review group in 

1995, it was stated that: 

" ... continuing to do business in the same way will inexorably lead to M e r  
crowding and degraded prison conditions, program effectiveness and security 
measures.. .. The current strategy of heavy and undaerentiated reliance on 
incarceration as the primary means of responding to crime is not the most effective 
response in many cases, and is fiancially ~llstainable".~~' 

That philosophy is now reflected in the Criminal C ~ d e . ~ '  It has also been clearly spelled 

out by the Department of the Solicitor General in releases to the public which state that the 

purpose of sentencing reform was to give the courts more options to distinguish between 

crimes that definitely require jail sentences and less serious crimes which can be dealt with 

more effectively in the c o m m ~ n i t y . ~ ~ ~  That module refers to specific alternatives, namely: 

6"6 Op. cit., note 46, at p. 6. 

647 Op. cit., note 2 at p. 53. 

As quoted in Satisfying Justice, op. cit., 520, at p. 1. 

650 See: Solicitor General of Canada, Module 3 - Sentencing Reforms, MTERNET, 
www.sgc.gc.ca, March 14, 1997. 
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diversion through alternative measures, fines, restitution,6'' and conditional sentences. 

Hard work and paying back society are the ways by which offenders can gain the 

work experience and self-respect they need to turn their lives around. Therefore, in 

appropriate situations, alternatives that feahie work and repayment, such as restitution and 

community s e ~ c e  may be far more effective than those that focus on controlling an 

offender's activities such as jail or house arrest. 

Histoncally, alternative sentences took the form of fines, çuspended sentences and 

probation orders? A 1988 Canadian study lists the major options as fine options, 

community service orders, restitution programmes, victim-offender reconciiiation programs 

and attendance progra~ns .~~~ More recently, diversion, family conferencing and mediation 

have been added to the listdY The challenge under the new regime is for participants in the 

justice systern is to find acceptable cornmmity based sanctions. To be effective they m u t  

Which includes a new provision in S. 741 .(1) for restitution orders to be filed as a 
civil judgment against the offender. 

See Michael E. Smith, WiU the Real Alternatives Please Stand Up? Review of Law 
and Social Change, (1983), 12(1) which examines the present alternatives to 
incarceration and evaluates their effectiveness in accomplishing the goals of 
punishment, deterrence, and incapacitation. 

John Ekstedt, and Margaret Jackson, A Profile of Canadian Sentencing Prograrns: 
A National Review of Policy Issues, Department of Justice, Ottawa, 1988, and also 
Alternatives to Incarceration/Sentencing Option Programs: What are the 
Alternatives, Department of Justice, Ottawa, 1988. Both papers were prepared for 
the Canadian Sentencing Commission. 

Dr. Donald Clairmont, The Shubenacadie Band Diversion Programme: An 
Evaluation Of The Final Year And An Overail Assessment, Atlantic M u t e  of 
Criminology, July 1,1996. 
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be suniciently intrusive, demeaning, and punitive to meet public acceptance. The 

f'undarnental issue is whether or not any particula. alternate sanction is an appropnate and 

effective penalty. Pnor to the enactment of S. 71 8 any consideration of this principle had to 

take place within the context of generally accepted principles of sentencing as enunciated in 

cases like R v. Grady6" and R v. Mor~issette!~~ While the terms of reference should 

change under the new legislation, appellate courts are Likely to look more at quantum than 

the principles applied to arrive at a given sentence and they may very well fa11 back to those 

old standbys for whatever pruiciples they deem appropnate to the case before them, be it 

punishment, deterrence (specific or general), protection of the public, reformation and 

rehabilitation, or the suitability of community based sanctions as an appropriate alternative 

to impnsonment within the sentencing framew~rk.~~' 

Alternative sanctions should be a h e d  at addressing the needs of offenders by 

concentrating on accountability, reconciliation with the victim ( if appropriate), restitution, 

and rehabiiitation. Accountability should involve some sanction which has consequences for 

the offender, not merely reporting to a probation officer and avoiding M e r  codict  with 

the law. 

655 Op. cit, note 66. 

6" Op. cit., note 68. 

657 As indicated by the decision of the Nova Scotia Court of Appeal in Spencer Dixon 
and Ber Majesty the Queen, op. cit., note 149. 

As suggested in recommendation 28, that shodd include the suspension of 
the right to obtain or maintain permits, licenses, etc. 
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A variety of services are required to meet the rehabilitative needs of offenders. They 

are generally initiated by probation officers or youth workers foilowing directions fiom the 

court, and include: anger management, confiict resolution, dmg and aicohol addiction 

programs, hancial management, and spousal abuse programs. For the most part, these 

senrices are available in most jurisdictions and it is important that they be maintained and, 

wherever possible, improved. Frorn a restorative justice point of view, it is equaüy 

importance that programs incorporating job training and life skills are developed to assist 

offenders re-integrate into main Stream society. 

It is therefore consistent with public opinion to seek solutions which involve a carefùl 

exanilnation of how we use prison space. The question, however, is the extent to which we 

can look to aitemative sentencing for relief fiom escalating costs and 0vercrowding,6~~ and 

the form such alternatives should take? 

In addition to improvhg the chance that an offender wili be rehabilitated, alternatives 

are substantially less costly and result in more appropnate sentencing because they give 

judges the flexibility to make the punishrnent fit the crime. To the extent that people bekve 

public safety will not be compromised, they may express considerable support for using 

659 Latest statistics indicate that the current average cost of housing inmates in provincial 
facilities is $ 39,150., and in federal institutions is $ 44,344. (As reported in The 
Daily, Statistics Canada, Wednesday, January 24, 1996. 

See op. cit., note 629, MODULE 4, which refers to CommUILity Service Orden, 
Mediation Services, Sentencing Circles and Elder Panels, Electronic Monitoring, 
restitution, and conditional sentences. 
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alternatives. Ifthey are not assured of safety, however, people wiii not likely be persuaded 

by cost a l ~ n e . ~ ~ '  

When considering alternative sentencing for offenders who would generally be 

incarcerated, it must be remernbered that individuai judges Vary drainatically in their 

sentencing philosophies and practices. Therefore, in addition to developing programs that 

meet the rehabilitative needs of offendea, if offenders are to be diverted fiom jail sentences, 

those programs must also respond to the needs ofjudges and prosecutors who are responsible 

for such sentences?* Furthemore, we cannot merely assume that an alternative sentencing 

program that meets these needs in one courtroom will displace jail sentences in another. 

Prison costs and overcrowding will not be reduced by simply expanding the resources 

devoted to existing alternatives or expanclhg the menu of alternatives offered to the courts. 

Without programs that are precisely tuned to the concems of sentencing judges and 

prosecutors, current dispositions are unlikely to change and those for whom punishment or 

incapacitation is considered necessary will still be incarcerated, and those offenders who 

would normally receive probationary sentences will fiil up the alternative sentencing 

programs. The result will be increased costs with no reduction in the number of offenders 

seming jail sentences.663 To prevent this fiom happening, it will be necessary to attack the 

661 The Canadian Sentencing Commission detennined that cost of supervision on parole 
or mandatory supervision was $4,508. in 1986 (op. cit., note 2, at p. 359). 

662 In other words, they must be sufficiently punitive in their eyes to be accepted as a 
viable alternative. 

663 The Canadian Sentencing Commission referred to this phenornenon as "widening the 



view that equates punishrnent and control with incarceration and that only accepts 

alternatives when neither punishment nor control is considered necessary. Therefore, 

resources devoted to alternative sentencing wiii fail to draw jail-bound offenders unless (a) 

judges and prosecutors develop more flexible views about who has to be punished and who 

has to be controlled, or (b) something (such as a well designed alternative sentencing 

program) changes their views about the capacity of alternative sentencing to punish or 

control offenden they are currently s e n h g  to jail. 

Of course, it is easy to attribute overcrowding and escalating costs to a presumed 

reluctance by politicians, bureaucrats, judges and prosecutors to believe in alternatives. The 

fact is, however, that prior to the recent amenciments to the Criminal Code, the criminal 

justice system was without the authority and still is largely without credible capacity to 

punish or incapacitate offenders except by imprisoning them. As a result, a substantial 

number of jail sentences arise, not from judicial preference for imprisonment, but from 

judges' and prosecutors' perception that there is no other way to punish certain off en der^.^ 

664 For example, while fines are an effective punishment for certain offenders, they are 
unlikely to be effective for petty thieves and other offenders who are characterized 
by extreme poverty, poor prospects for gainfùl employment, iliiteracy, little sense of 
obligation, and poor responsiveness to threats of jailing for noncornpliance with 
court-imposed obligations. While fine option programs are available in most 
jurisdictions, those sarne offenders are d ike ly  to participate in them. As a result, the 
only option that is presently left to judges and prosecutors with respect to a signifiant 
number of offenders is incarceration for failure to pay their fmes, which oniy 
exacerbates the problems of jail overcrowding and escalating costs. 
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As we move in the direction of more comrnunity sanctions in lieu of incarceration, 

it wiil be important that proponents of alternative sentencing not ask too much too soon 

f?om such programs. There will also be a need to investigate and foliow-up the effectiveness 

of those sanctions. This type of responsibility has traditionally f d e n  on the shoulders of 

probation officers. However, they do not have the resources or the training to perform this 

function. Therefore, some other agency should be used to assess the success of alternative 

sanctions. Under the proposed system, that would likely be the Permanent Sentencing and 

Parole Commission. 

The treatment of drunk dnvers who cause death or serious bodily ham whiie 

operating a motor vehicle is problematic given the current public sentiment. As a result of 

the public outrage, courts in recent years have increased the range of sentencing for these 

offences. However, there is usually no need to deter such offenders and, regardless of the 

length of their sentences, members of the public, who have lost loved ones, will never be 

sati~fied.~' Treatrnent is the key to putting a stop to such offences. This is an area where 

technology may be used to ensure that offenders do not continue to drive when bey are 

impaired. Such devices are: 

1. alcohol ignition interlock devices which are presently used in Alberta and 

For example, see Six Yean Not Enough, The Chronicle Herald, Halifax, N. S., 
Febniary 20, 1993, at C 1 where there was a loud public outcry over the sentencing 
of an offender convicted of impaired driving causing death despite the fact that the 
sentence was significantly harsher than any previous one in the area for that offence. 
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twelve U. S. states.  The devices require a driver to provide a breath sample 

each time he starts a vehicle. If the sample shows an unacceptable Level of 

dcohol, the ignition locks and the car can't be started. 

2. Another method which is used in Michigan, includes the use of a hi&-tech 

monitoring ~ystern.~' A srnd video camera and a breath-testing device in the 

offender's home are Linked to a police computer. The computer is programmed 

to cal1 the offender's home at certain times. When the computer c d s ,  the 

offender blows into the breath-testing device, and the camera records the 

individual's picture and readings. 

More conventional means are being w d  in other jurisdiction~.~ 

1. In California, judges have the authority to confiscate, sel1 or destroy the 

vehicles of repeat offenders. 

2. In Verno, Flonda, the pictures of repeat offenders are published in local 

newspapers. 

3. In Baltimore County, Md., police iden* the most dangerous offenders and 

watch their neighbourhoods, workplaces, and night-the hangouts. 

4. Also in Maryland, repeat offenders have a choice of a jail terni or a 28-day 

666 See Cracking Down On Repeat Offenders, The Chronicle-Herald, Halifax, N. S., 
March 3, 1993, at p. B3. 

Id. 

668 Id. 
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aicohol rehabilitation program, followed by a one-year treatment program 

coupled with mandatory attendance at AA meetings and random tests for h g  

and alcobol use. 

5. In Canada, some provinces have legislation which authorizes police to issue 

roadside licence  suspension^.^ 

If fines are not appropriate for a large class of offenders who are now drawing short 

jail terms, what potentid is there for the cemaining conventional punishment, namely: 

probation? The Criminal Code authorizes a broad range of conditions that c m  be made part 

of a probation order to allow punishments to be customized to meet almost any 

circum~tances.~~ However, probation is not generally used as an alternative to incarceration 

and, given the curent caseloads of probation officers and the likelihood of conthued 

govemment restraint, the apparent opportunities for extending probation to such situations 

by using innovative punishment provisions that are now possible under the Criminal Code 

are, at best, illusory. In fact, there is a real danger that, without proper supervision, attempts 

to punish through alternative sanctions wouid be unenforceable when offenders refused to 

comply. This would likely become quickly known to both offenders and judges which would 

make it ail the more difficdt to move the courts towards using alternative sanctions as an 

alternative to incarceration in £uttue cases 

669 For example, Manitoba and Nova Scotia. 

670 S.737. 



Increased Judicial Supervision 

One possibility that has been enhanced by the recent amendments to the Crimind 

Code is for sentencing judges to play an iocreased role in supervising offenders they place 

on probationo7' The extent to which sentencing judges should become more involved in 

supervising offenders is, not surprisingly, subject to debate. On the one han& there is case 

law which indicates that this power is quite exceptional and should be limited to compelling 

an offender to appear in the course of a revocation hearing? In R v. Richards the Ontario 

Court of Appeai implied that the power to compel an offender to "corne and receive 

judgment when caiied upon ..." may not be applied without some intervening event? 

Similarly, in R v. Paquette ML Justice Owen of the Quebec Court of Apped ~tated:~" 

Y.. if the person behaves weii and shows dennite signs of rehabilitation for the 
duration of the probation order, no sentence will be passed. If on the other hand, he 
behaves badly and commits other offences while on probation, he will probably 
receive a heavy sentence ..." (Emphasis added). 

67' S. 737(2) provides that dl probationers "shall appear before the court when required 
to do so by the court" (emphasis added). S. 73î.l(2)(b), which was proclaimed on 
September 3, 1996, provides that a sentencing court shall prescribe, as a condition 
of a probation order, inter alia, that the offender "appear before the court when 
required to do so by the court". A similar provision is contained in S. 742.3(2)@) with 
respect to offenders who receive a conditional sentence of impnsonment. For a 
m e r  discussion of these provisions see: Gilles Renaud, To HAppear Before The 
Court When Required To Do So By The Court": The Impact Of Sentenchg 
Reform, INTER.NET, www.acjnet.org/capcj, March 28, 1997. 

6n Under S. 738(3) or (4). 
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Accordingly, it is argued that a condition precedent to the exercise of such a juisdiction is 

the commission of an offence. Furthemore, any nich jurisdiction is limited to cases where 

the passing of sentence was suspended or a conditional discharge has been granted, since 

sentence has been passed in al1 other cases, a breach of probation must mise prior to any 

involvement of the sentencing judge. 

On the other hanci, a number of sentencing judges have concluded that the power to 

have a probationer appear is consistent with the fundamental principles of criminal justice 

and is to be exercised in appropriate circumstances. Further, that this power might be 

resorted to more fiequently in cases of suspended sentences, in order to enhance the deterrent 

value inherent in the image of the "sword of Damocles" said to be engaged in such cases. In 

R v. George Mr. Justice Chipman of the Nova Scotia Court of Appeal &~ited:~" 

Y.. Deterrence has not been totally overlooked. As the judge says, the sword of 
Damocles does, figuratively, hang over the respondent's head. Should there ever be 
a repetition of his dangerous behaviour during the period of suspension of sentence 
he not only will face punishment for that, but will face the very real nsk of severe 
consequences flowing fiom these three convictions". 

In R v. Lebovitch Mr. Justice Lamer of the Quebec Court of Appeal (as he then was), 

"... Of course we do not give him carte blanche[.] At the slightest wavering during 
the next three years the appellant would be brought back to the proper Court where 
he would then receive the sentence we could have given him. In short, we have 
delayed the sentence for three years. If between now and then Lebovitch does nothing 



to jusfiS. incarceration, society will have benefitted gready not only fiom the rebirth 
of one of its citizens, but also fkom the example he WU have given to others who, 
through th& own fault, were placed in similar situations". 

In 1973 Mr. Justice Kadimm of the Quebec Court of Appeal, when dealing with the 

appeal of a suspended sentence stated he considered it "unwise" to hdicate to an accused 

the precise sentence which might be imposed should he or she fail to observe the conditions 

set by the sentencing judge. However, he indicated that this should not be taken to mean that 

an accused cannot be told that failure to abide by the conditions might entail serious 

consequences?' That appears to have been a consideration by the legislators when enacting 

the provisions for conditional sentences.678 

Proponents of enhanced judicial supervision believe that the mere requirement that 

offenders are required to give an account of their actions will serve a salutary function. R 

v. Yamanaka (G.G.) illustrates that approach where the sentencing judge stated? 

"... Mr. Yamanaka, you're going to reappear before me on a regular basis. If you do 
get into difnculties, I've already told you what I think the appropriate sentence might 
be. This will be a way of me monitoring the situation, that's the nrst thing. Secondly, 
it will satis* the interest the public has in keeping you out of difficulties. 1 have 
in mind that if you know that you have [to] corne back before me every montb 
or two, that WU be a real incentive to you to stay out of trouble, because if1 h d  
out you're getting into diffïculties, there are all sorts of things that can happen, 
..." (emphasis added). 

6n R v. Sangster (1973), 21 C.R.N.S. 339, at p. 341. 

678 S. 742.1 gives a judge the power to order that an offender serve his or her sentence 
in the community, subject to the conditions of a probation order, if the sentencing 
judge is satisfied that doing so will not endanger the safety of the community. 

" (1994), 66 W.A.C. 307, at p. 309 (B.C.C.A.). 
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One reason why judges have not been disposed to use suspended sentences instead 

of incarceration may be their lack of faith that breaches of their orders will be enforced.6" 

The use of intensive supervision, which will be discussed in the next section of this chapter, 

could alleviate this problem. 

Regardless of the merits of a sentencing judge supe~s ing  offenders bound by 

probation orders in the past, it appears that Parliament intended that judges are to enjoy a 

greatly enhanced supervisory power with respect to orders under S. 742.1. Whether they 

accept the challenge WU depend upon the wisdom of individual judges. However, it is to be 

hoped that judges will experiment in this area in appropriate cases in order that the entire 

range of sentencing reforms introduced in Bill C-41 may be ~ti l ized.~~'  

Recommendation 29: 

Trial court judges should be encouraged to accept a greater supervisory role 

when senteocing offenders to reduce the over-reliance on incarceration in 

appropriate cases where there is no senous risk to the public. 

Aside fiom the use of greater judicial supe~sion,  the key to alternative sentencing 

See C.C. Barnett, Probation Orders under the Criminal Code, (1977), 38 
C.R.N.S. 165, at p, 213, where the author States: "As matters now stand, few judges 
have any assurance that violations of their orders will be brought before the Court ..." 

681 TheSe wouid likely be borderline cases where the sentencing judge decides that there 
is sufficient hope that the offender will tum his or her life around if given perhaps a 
last chance to avoid incarceration. 
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would appear to be more intensive supervision of offenders in conjunction with some other 

fom of alternative sentencing such as electronic monitoring, or offender boot camps. To the 

extent that the potential for alternative punishrnents exist, it is more lilcely to be realized if 

overloaded probation seMces are by-passed and new structures are created to perfonn the 

tasks necessary for monitoring, supervising and enforcing punitive conditions. While 

attempts to do so may meet opposition fiom austerity-minded govemment officiais, with the 

cost of incarceration currently runnllig approximately nine times that of community 

supervision, it should not be too diacult to persuade them to consider such an a p p r ~ a c h . ~ ~ ~  

Intensive Supervision 

Intensive supervision prograrns (JSP ' s) began in the United States in the early 1980's 

and rapidly spread. Today, virtually every state has some form of ISP for supervising 

parolees and probationers? The main feature of these programs is the threat of punishment 

to affect pro-social confonnity based upon intensive supe~sion.  To do so, probation 

officers, or supe~sors ,  are given reduced caseloads and are expected to have more fiequent 

contacts with offenders, sometimes unannounced?? 

The goal of this more intrusive control of offenders is to enhance public safety, help 

683 See: Paul Gendreau, PH.D., Francis T. Cullen, PHD., and James Bonta, PH.D., 
Intensive Rehabiütation Supervision: The Next Generation in Community 
Corrections? Vol. 58, No 1. Feded Probation, March, 1994, at p. 72. 

684 Id. 



alleviate prison crowding, and Save money for governmental jurisdictions facing the 

expensive proposition of imprisoning a growing number of offenders. The reason for the 

growth of ISP's has been their promise of control and punishment which stmck a responsive 

cord among policy makers attempting to control escalating corrections budgets while 

avoiding the risk of appearhg easy on crime. However, subsequent research suggested that 

ISP's which focus only on control were not an effective correctional intervention. This has 

led to a new generation of community corrections programs known as "intensive 

rehabilitation supervision7' (IRS), that not only s u p e ~ s e  but aiso rehabilitate off en der^.^^* 

By retaining intensive supervision these progmms wouid not weaken the surveiuance feature 

and with the incorporation of treatment, may offer realistic hope of lower recidivism rates. 

As a result, IRS's stand a good chance of getting political and public support because the 

public favours correctional interventions that both control and rehabilitate.686 This public 

sentiment is supported by a number of clinicians and researchers who continue to generate 

data on the effectiveness of offender rehabilitation pro gram^.^" 

686 Id., at. P.74. 

See: D.A. Andrews, J. Bonta, and RD. Hoge, Classification for Effective 
Rehabilitation: Rediscovering Psychology, (1990), 17 Criminal Justice and 
Behaviour, 19, & 52; D.A. Andrews, 1. Zinger, R.D. Hoge, J. Bonta, P. Gendreau, 
and F.T. Cuilen, Does Correctional Treatment Work? A Psychologicaiiy 
Infonned Meta-analysis, (1990), 28 Criminology, 369; and F.T. Cullen, and P. 
Gendreau, The Effectiveness of Correctional Rehabilitation: Reconsidering the 
'Wothing Works" Debate, in L. Goodstein & D. MacKenzie (eds.), 1989, American 
Prisons: Issues in Research and Policy, New York: Plenum, at pp.23-44. 



While there is a debate conceming the overail potency of treatment, there is no 

dispute over the fact that some treatment programs are effective in reducing recidivism for 

some offenders. The trick is to identify which offenders are most likely to respond to 

treatment? 80 do so there must be a systematic risk-needs assessment applied to the 

selection of offenders into IRS prograxns? The Department of the Solicitor General clainu 

that its nsk assessment methods are mong the most advanced in the world and the key to 

successful risk management is the sharing and communication of information with the 

police, the courts7 the Correctional Service, and the National Parole Board? Community 

agencies, victims, and others also provide insights concerning an offender's ability to 

reintegrate successful into s0ciety.6~' 

In the United States the majority of offenders released from boot camps are placed 

on intensive probation/parole in their cornmunities but program representatives indicate that 

they stress the surveillance aspects of intensive supervision rather than intensive services.692 

Some States, however, provide progressive individuaiized treatment plans. Arizona, for 

689 Id., at p.75. 

690 See: Solicitor G e n e d  of Canada, Module 8 - Risk Assessrnent And Risk 
Management, INTERNET, www.sgc.gc.ca, March 14, 1997. 

See: Solicitor General of Canada, Module 7 - Supemsion Of Offenders In The 
Community, INTERNET, www.sgc.gc.ca, March 14, 1997. 

692 See National hstitute of Justice, Boot Camp Aftercare Provisions, INTER.NET, 
www.ncjrs.org/txt£iles, December 25, 1996, at p. 20. 
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example, has a program which lasts for nine to twelve months after release. An aftershock 

team develops individual treatment plans for each probationer in three stages. Probationers 

are required to maintain full time employment and to provide 40 hours of community service. 

Program activities include: educational classes such as GED preparation, aduit basic 

education, typing, parenting classes, substance abuse classes, self-help groups, family 

counselling recreationai activities, and group physicai training. Results indicate that 

probationes who participate in this program have a recidivisrn rate of 12% compared to 32% 

for the general prison population.693 

The Arizona experience should bode well for the hture of Intensive Rehabilitation 

Supervision. To be successful, however, program developers must (i) familiarke themselves 

with the extensive rehabilitation and punishment fiterature which is available; (ii) corrections 

staff, will have to become accustomed to a therapeutic role instead of their traditional "law 

enforcement" role; and (iii) those resp0nsibl.e for directing offenders to IRS programs must 

avoid the temptation of 'kidening the net" by providing the prograrns to all offenders Mead 

of targeting those who represent a higher risk of re-0fEending.6~~ 

693 Id.,atp.l l .  

694 Op. cit., note 683, at p. 77. 
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Shock ~ h e r a p y ~ ~ '  

Durùig the evening ofNovember 2, 1978, a program was aired on a U. S. television 

station6% called Scared Straight. It consisted of an hour-long special inside a maximum 

securïty pnson which foliowed seventeen juvenile offenders as they learned, fïrst hand, about 

the realities of prison Me. Using brutally frank and fiequentiy obscene language, "Lifers" at 

the Rahway, New Jersey State Prison told the young people what the uitirnate payoff would 

be for their crimuiality. It went on to Say that approximately 8,000 juveniles had visited 

Rahway and that 80% of them had been reformed by the "scared straight" expenence. 

Scared Straight played to a large and enthusiastic audience. With its obscene 

language, the descriptions of violence and sodomy, the passionate intensity of the prisoners, 

and the resonating steel sounds of cell doors slamming shut, it was the fïrst television 

documentary of its kind. Afierwards, the seventeen boys and girls spoke contritely to the 

camera and announced stammeringly that they are through with crime and violence. Then, 

the narrator, Peter Falk, reappeared telling the audience that six months after the nIming, d 

but one of the seventeen had gone srraight. Furthemore, he added that 80% to 90% of al1 

juvenile participants in the Rahway program had done the sarne. 

Within twenty-four hours "Scared Straight" becarne a celebrated cause and, during 

695 This is a term which originated with a prognim at the Rahway, New Jersey State 
Prison which resulted in juvenile offenders being basically sentenced to a period of 
one day incarceration during which they were transported to the prison and exposed 
to the realities of pnson life as described by inmates seMng life sentences. 

KTLA, Channel 5 in Los Angeles, California. 



the week of March 5, 1979 it was shown fiom coast to coast in two hundred major U. S. 

Cities. In April, 1979, the program received the Academy Award for the year's best 

documentary. 

In addition to the drama that captivated the press and public, there was an aimost 

irresistible d u r e  in the concept of the Rahway program. It had the trappings of a morality 

tale: hardened convicts realizing the error of their ways and devoting themselves to saving 

others fiom the same bitter fate. It wasn't only the youths who were going straight. It had a 

happy ending and suggested a path that worked, and one that didn't cost any money and 

could be put into effect immediately. 

There was Linle questionhg that the "Scared Straight" concept worked. The press and 

public were excited by the 80% to 90% success rate. However, the evidence actually 

presented was: (1) the claim that skteen of the seventeen juveniles in the film had gone 

straight, and (2) they were a random group of violent or larcenous offenders. In spite of this, 

the Rahway program became looked upon as something of a miracle cure for juvenile 

crime.697 

In July, 1977, the New Jersey Department of Corrections decided to evaluate the 

JAPH project. It concluded that the theory of scaring kids straight sounded good and the 

697 The Rahway program is properly called the Juvenile Awareness Project Help, with 
the acronym, JAPH. It was begun in September, 1976, by the Lifers Group at 
Rahway. It was designed to enlighten through shock treatmeat. The lifers tested the 
program by writing letters to the parents or guardians of juveniles who had visited 
Rahway, asking how the kids had fared afterwards. 
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program seemed to be effective in changing juveniles' behaviour. However, there was no 

mention of the 80% to 90% success rate claimed by the Mers group."' 

In 1977, Dr. h e s  O. Finckenauer, an associate professor in the Rutgers University 

School of Criminal Justice, received a grant to evaluate attitude changes and recidivism of 

juveniie graduates of the Rahway program. In so far as attituduial changes were concerned, 

the researchers concluded that juveniles who went to Rahway did not change their attitudes 

more than did a comparable control group of juveniles who did not attend Rahway with only 

one exception. Further, they found that those who did not visit Rahway improved their 

attitude toward the law slightly more that those who did and the attitudes toward obeying the 

law of those who attended Rahway hardly changed &er the Rahway visits, even though the 

youths tended to see crime as more "sad" and b'ugly" and ''~orthless".6~~ They also found that 

the certaïnty of punishment had more impact on crime than the severity of that punishment?" 

The r e d t s  of the recividism research were that the Rahway graduates got into more 

trouble than the kids who stayed home and that the senousness of the offences conunitted 

by the former was significandy 

The Finckenauer report 

greater. 'O ' 
concluded that it is not possible to scare kids straight, and 

"8 See Scared Straight: 
December 16,1996. 

A Second Look? MTERNET, www.ncianet.org/ncia, 

Id. 

Id., at p. 7. 
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that the Rahway program was a product of excessive hope, not of a reasoned strategy for 

solving a severely troubling problem? 

Electronic Monitoring 

Electronic monitoring is the most intrusive non-custodial sanction. It is not a pend 

sanction in the ordinary sense of the term except for the social stigma attached to it. Rather, 

it is the mechanism used to enforce the supervision of the confinement to a residence 

imposed by the tenns of the intensive probation supervision order. It may be used as a stand 

alone penalty or as part of an intensive probation supervision program. It combines elements 

of imprisonment (restriction of liberty and autonomy), by connning the offender to his or her 

residence with community based (as opposed to institutionally based) programming and 

services. It provides the greatest restriction of liberty and autonomy and the highest level of 

supervision for offenders who are not imprisoned, and, consequently, the greatest degree of 

protection for the public.703 

The Province of Saskatchewan has developed an Intensive Probation 

Supervision/E~ectronic Monitoring (IPS/EM) program designed as an alternative sanction 

to imprisonment where certain offenders, who would nonnally receive a custodial sentence, 

are released into the cornmunity under a hi& degree of supervision. It is part of a suspended 

'O3 See: Vancise, W.J., Home Alone - But Not Forgotten: 1s Electronicaily 
Monitored Aouse Arrest an Effective Alternative to Imprisonment? INTERNET, 
www.acjnet.org/capcj, March 28, 1997. 
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sentence on condition that there be electronic monitoring for the nrst number of months 

(usually not more than six). The program is available for offenders who have committed non- 

violent crimes, and not generally available to persons who have committed: homicide, s e d  

assault with a weapon and aggravated sexual assault, abduction, assauit with a weapon and 

aggravated assault. Of paramount importance, therefore, is the nsk of danger to the public. 

Once the offender is placed on electronic monitoring, the probation officer issues an 

instruction order which specifies the times that the offender may be absent from his or her 

residence. That order is reviewed every seven to ten days to ensure that the designated times 

continue to meet the offender's program and employment needs. Failure to comply with the 

curfew or terms of the cof iement  rnay result in the offender being charged with a breach 

of probation." 

To date, appellate courts have not been inched to accept electronic monitoring as 

an alternative to incarceration. R v. Pear~nan~~' was the f h t  case to consider the 

Saskatchewan program. In setting aside the suspended sentence with electronic monitoring 

imposed by the trial judge the Court ~tated:~'~ 

"We note at the outset that the respondent was charged with dangerous driving 
causing bodily hami, a senous offence which resulted in senous injury and damage 
to the victim. In our opinion, a suspended sentence and imposition of terms under the 
Intensive Probation Supervision/Electronic Monitoring Program was inappropriate 
in the circumstances of the case. The sentence failed to take into account the factor 

Id., at p. 2. 

(1990), 89 Sask. R. 156 (Sask. C.A.). 

'O6 Id., at p. 157. 



of deterrence and public confidence in the administration of justice." 

The court therefore detemiined that a denunciation sentence was required and, to do so, it 

was necessary to impose a custodial sentence. In doing so it reiterated the following 

statement in R v. 

"p]n a crime of this nature the factor of deterrence must be given adequate 
consideration. If the sentence adequately emphasises community disapproval of such 
conduct by bmding it as reprehensible, one can hope that it will have a mord and 
e d u d v e  effect on the attitude of the public. Not only will the offender renain from 
repeating nich conduct but perhaps other members of the public will appreciate the 
seriousness of such conduct." 

In R v. ~rdrnann'~~ the Saskatchewan Court of Appeal once again overtumed a trial 

court sentence of intensive probation with electronic monitoring on the bais  that it was not 

an acceptable or suitable penalty in the circumstances of the case? In coming to that 

conclusion the Court indicated that: courts should proceed cautiously in developing 

guidelines for when LPSlEM would be realistic; it was impossible to Say how effective 

electronic monitoring may become and the extent of its application; and no special 

circumstances had been s h o w  to justi@ ovemding the presurnption of incarceration by the 

use of IPSEM in the circumstances of the case?'' 

Wakeling, J.A. speaking for the Court again reassex-ted its belief in the importance 

'O8 (1 99l), 92 Sask. R 65. 

709 A 22 yr. old female offender convicted of two counts of trafEcking in cannabis resin, 
and one count of possession for the purpose of trafncking. 

''O Op. cif., note 708, at p. 67. 



"This court has s h o w  its concem about the h a d  social consequences of the h g  
trade and the need to have special concem for the concept of genera! deterrence in 
order that everyone may be aware there is no easy way to experiment with the profits 
available fiom the sale of h g s .  It is not sufnciently clear that the use of this 
program, in circumstances such as exist here, wiU adequately continue that message. 
This concern is consistent with that expressed in R v. Pearman." 

Consequently, the court in this case did not reject IPS/EM as an alternative sanction. 

It shp ly  said that the sanction should be approached with caution because the Court did not 

have enough information to make a M y  informed decision. in other words, the offender had 

simply faiied to demonstrate that the presumption of incarceration should be ~vemdden.~" 

A more recent decision of the same court provides more encouragement for 

proponents of alternative sanctions. In R v. ~ c ~ e o d ~ "  it uaanirnously upheld the decision 

of the trial judge and concluded that IPSEM may be an appropriate alternative sanction for 

tra"cking in s m d  quantities of "sofl" drugs, and, by implication, for non-violent crimes. 

In doing so the Court disthguished its earlier decisions in Pearman and Erdmann 

recognized IPSEM as an alternative intexmediate sanction, one in which the offender is 

subject to a high degree of s u p e ~ s i o n  - second o d y  to imprisomnent - and one which is 

i l  1 Id. 

7i2 The phrase c'presumption of incarceration" never had any real basis in the Criminal 
Code. It arose primarily fiom sentencing guidelines by appellate courts which 
indicated that certain offences carried such a presumption. It, of course, has even less 
significance since the enactment of S. 742.1. 

713 (1993),81 C.C.C.(3d) 83 (Sask. C.A.). 



both intrusive and punitive. 

McLeod is important for its recognition that intensive probation and electronic 

monitoring is an appropriate alternate sentence for non-violent crimes which, generally 

speaking, should no longer involve in~arceration.''~ It may also be an appropriate sentence 

even for some inherently violent crimes, such as sexual assault, where circumstances of the 

offence and the offender permit. Prominent among the factors considered by the courts in 

imposing an alternative sanction are: protection of the public, public confidence in and 

respect for the administration of justice, the conduct of the offender, including his or her 

motivation to change, the availability of treatment for the offender, the possibiiity of 

rehabilitation, and the seriousness of the offence. 

Electronically rnonitored house arrest is not a lenient sentence. It severely restricts 

the offender's liberty but, at the same tirne, permits him or her to fiuiction in society and 

thereby advances the possibility of rehabilitation Furthemore, it contains sufEcient elements 

of punishrnent (it is both demeaning and intrusive) to be accepted by the public as an 

alternative to incarceraiion.'" 

While the use of electronic monitoring couid lead to a number of issues under The 

Charter, such as mobility rights, the right to privacy, whether it contravenes the principles 

of fundamental justice, or forces the offender to incriminate himself, or herself, they may 

714 Since S. 7 17 became Iaw on September 3, 1996. 

715 See op. cit., note 629, where the Department of the Solicitor General recognizes 
electronic monitoring as a cornmunity based alternative to incarceration. 



be avoided by havhg the offender volunteer to participate in the program. That should not 

be difncult to do since the only other alternative open to the offender will be incarceration. 

Electronic surveillance has been accepted as an appropriate alternative to 

incarceration in Nova Scotia. In R v. Sears '16, a case involving trafncking under S. 4(l)of 

the Narcotic Control Act, Mr. Justice Hall, after referrhg to Gmdy and M~rrissette,"~ 

upheld a suspended sentence with electronic monitoring imposed by the trial judge. In doing 

so he also made reference to the following comment by Chief Justice MacKeigan in R v. 

""We must constantly remind ourselves that sentencing to be an effective social 
instrument mut  be flexible and imaginative. We must guard against using what my 
brother Macdonald has cnticized as the cookie-cutter approach. 1 repeat what 1 said 
in The Queen v. Stuart, supra, at p. 594: 

'Standards such as the MacArthur case must be used only as general guides. 
The sensitive and dficult task of sentencing requires individual appraisal of 
the rehabilitative and deterrent aspects of each case without any slavish 
following of precedents. The process must be conducted flexibly and 
imaghatively, with a reahation not only that individuai needs Vary, but also 
that the clirnate ofjudicial and other supposedy infoxmed opinion necessarily 
changes fiom time to time."' 

Mi. Justice Haii dso referred extensively to excerpts fkom the decision of Mr. Justice 

Vancise in McLeod concemhg the effectiveness of incarceration as a deterrent and the use 

7'6 (1994),134N.S.R.(2d)73(N.S.S.C.) 

'17 Op. cit., at notes 66 and 68. 

718 (1978),25N.S.R.(2d)407(N.S.C.A.)ap.411. 
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of com~uni ty  service orders as a sentencing ~ p t i o d ' ~  He d s o  made a plea for assistance 

fiom Courts of Appeal to provide guidance to trial court judges by stating: 

" 1 would just add this postscript, that if this decision, this sentence or disposition is 

to be reviewed by the Nova Scotia Court of Appeal, it would be helpful and 

instructive to trial judges if the court were to indicate the place of comrnunity service 

as an alternative to incarceration in the sentencing process." 

Recommendation 30: 

The Minister of Justice should provide funding to encourage ail Canadian 

jurisdictions to initiate programs for Intensive Probationary Supervision/ 

Electronic Monitoring as an alternative to incarceration to assist sentencing 

judges in making such dispositions. 

Recommendation 3 1: 

Appellate Courts should be encouraged to develop guideluies to assist trial court 

judges in determining appropriate cases for alternative sanctions in lieu of 

incarceration. 

Offender Boot Camps 

Correctional boot camps, are another form of shock incarceration. They began in 

Oklahoma and Georgia in 1983 and have mushroomed as an intermediate sanction since 

'19 Op. cit., note 7 13, beginning at p. 9 1. 
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then, first in State prisons, later in the Federal prison system, and, more recently, in county 

jails?O 

The notion of a strict, military-style punishment as an aitemative to extended 

incarceration is attractive on a number of fronts: it appeals poiitically, because it promises 

both tough punishment and the promise of financial savings through shortened sentences; it 

appeals to the public, largely because of its non-compromishg image of rigorous discipline 

for offenders; and it appeals to corrections administrators by offering them the opportunity 

to fiee up scarce correctional bedspace. 

Due to the diversity in the number, type and size of boot camp programs, it has been 

nifficult to conduct focused research to evduation their effectiveness. Some adhere to a ngid 

military atmosphere; some emphasize treatment, while others focus on hard labour and 

physical training; while still others developed a highly sophisticated regimen with intensive 

post release supervision. Proponents of boot camps argue that their ngid discipline promotes 

positive behaviour, while opponents believe they have a harmfully negative innuence on 

offenders. 

Some facilities offer boot camp programs for women, and boot camps for juvenile 

offenders have started to become popular. In order to promote research to evaluate boot 

camps the National institute of Justice in Washington, D.C. detemillied the criteria necessary 

to qualim as such. They hclude: (1) military drill and ceremony as a component of the 

Ro National Criminai Justice Research Service, Correctional Boot Camps: A Tough 
Intermediate Sanction, INTER.NET, www.ncjrs.org., March 28, 1997. 
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program; (2) separation of participants from the general prison population; (3) the program 

must be an alternative to confinement; and (4) a requirement that offenders participate in a 

ngorous daily schedule of hard labour and physical tralliing. 

The National Judicial Institute survey revealed that most of the camps targeted young, 

non-violent offenders who did not have an extensive criminai record?' One major difference 

among the many forms of boot camp programs is the amount of time in the daily schedule 

devoted to therapeutic and educational activities in cornparison to dm, ceremony, physical 

training, and work. Some emphasize military training, physical training, and hard labour and 

focus on a deterrent-type mode1 of changing inmates. Others emphasize rehabilitation 

through therapeutic treatrnent or academic education. 

The prirnary purpose of a military boot camp is to convert a civilian into a soldier 

who is physically conditioned, motivated, and self disciplined and thereby able to take his 

or her place in the ranks of the armed forces. Many believe that this same environment is 

highly conducive to assisting in the correction of first t h e  non-violent offenden, and 

preparing them for reintroduction into the community upon completion of their sentence. 

While the focus of both types of boot camps is on training, correctional boot camps should 

focus on training which is educational, occupational, or tailored specifically to correct the 

behaviour for which the offender is incarcerated. However, like its military counterpart, the 

training environment should generate physical and mental stress to assist in preparing the 

*' Id. 



offender for the pressures of constructive citizenship. 

Research indicates that correctionai boot camps have been implemented for three 

primary reasons, narnely: reducing crowding, reducing costs, and lowering recidivismm 

The length of their programs generally nui fiom thirty days to a maximum of two hundred 

and forty days. The primary components of most boot camp programs include physical 

training, labour, drill and ceremony. Otherwise, their emphasis or goals Vary fiom one camp 

to another, but they all contain elements of pmishment, deterrence, and rehabilitation. "Just 

deserts" is the primary theory around which punishment is organized. Deterrence is the fear 

of real prison, not the boot camp itself" Rehabiiitation is, of course, addressed through the 

prograrns offered at the institutions which, once again, Vary somewhat fkom one boot camp 

to another. Program development is a continuing process with more emphasis being directed 

to education and treatrnent as boot camps evolve. 

Most States have a strong community follow up component to assist offenders in 

making the transition fiom the boot camp program back to the cornmunity. For example, 

New York's intensive community program incorporates work programs, employment 

counselling, d m g  counselling, and a continuation of the daily therapeutic community 

meetings that are part of the daily boot camp program. Illinois, on the other hand, subjects 

boot camp graduates to electronic monitoring for the first three months d e r  their release as 

Id. 

In short, these programs try to scare participants into desisting fiom crime. 



295 

part of a community s u p e ~ s i o n  period ranging fiom one to two years, depending on the 

cIass of their crime, 

The New York State Shock Incarceration program is also notable becaw it 

encompasses Hirschi's control theoryn4 which seeks to restore offenders' bonds to society. r-5 

That program seeks to build character, instiil a sense of maîurity and responsibility, and 

prornote a positive self image for offenders so they can r e m  to society as law abiding 

citizens. Current discussions about the rise in violent crime and gun use among the young 

have revolved around the prernise that our sociew is suiTering fiorn a loss of values, 

dysfimctional families and communities, and an unwillingness by individuals to take 

responsibility for their Lives and behaviour? Hischi considered the absence of positive 

values, beliefs, and attachments as contributing factors in dysfûnctional behaviour. 

Initiai reports fkom offenders who participated in the New York State programs and 

officiais who administered them indicated that the net effect of boot camps was positive. 

Consequentiy, these shock incarceration programs are seen by many as an important 

alternative sanction in a correctional system. However, most accounts of dramatic success 

have been based on anecdotal evidence. In addition, past research has focused little on 

whether these programs have a positive effect on offenders' adjustment to their communities. 

It maidy indicates that supervision intensity, rather than shock incarceration itself, is of 

R4 Op. cit., note 200. 

Op. cit., note 720. 

726 Id. 
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greater signincance." 

More recent research indicates that shock incarceration had little impact on positive 

adjustment in ail but one of the states studied?' Demographic and offender characteristics 

were important determinants of positive adjustrnent in each of the states, and supervision 

htensity was also a key predictor of positive adjustment. Florida was the one exception 

where boot camp graduates adjusted in a signincantly more positive manner than either 

shock dropouts or prison parolees. However, Florida offienders had, on the whole, Iower rates 

of prior convictions and arrests. Thus, shock incarceration may be more effective among 

subjects who have little or no prior criminal history. The strong association between 

supervision intensity and positive adjustment also suggests that offenders can be coerced to 

participate in some positive activities. The long term effect of such coercion is not clear. In 

addition, the study concludes that m e r  research is necessary to identi& the characteristics 

of programs that may be associated with positive adjment? '  

Boot camps have becorne an ever more available alternative to traditional 

incarceration in the United States during the pst five or six years, partly as a resuit of media 

attention and popuiarity with crÜninal justice officids, politicians and the public. The typical 

media message is that boot camps do not coddle pnsoners and it is likely that, if these 

Id. In Louisiana, for example, while boot camp graduates did perform better than 
other groups in the community, they were also s u p e ~ s e d  more intensively. 

738 Id. 

Id* 
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positive portrayais continue, the political appeal of such programs will remain hi&. 

The h o t  camp concept has also proven attractive to offenders, judges and corrections 

of fi ci al^.^ Poptxiarity among offenders is tied to the reduced t h e  they serve in boot camps 

compared to a prison sentence. It has also been suggested that for some offenders the 

physical regimen and military orientation are also attractive, particularly for those hoping 

(often unrealistically) to serve in the Armed Forces some day. 

The judiciary has generally considered boot camps an attractive alternative sanction, 

(perhaps because the public views them to be a relatively severe form of punishment)."' 

Their appeal to corrections officiais is based upon the fact that they are easier to administer 

and relatively safer than traditionai jails and prisons. 

The most important goal of correctionai boot camps is rehabilitation. Some evidence 

suggests that in the short tem, at least, participants have demonstrated physical 

irnprovements and increased educationai a~hievement?~ If the demonstrated short-terrn 

results can be translated into long-terni rehabilitation effects and significant reductions in 

recidivism, support for boot camp programs is likely to continue. 

Answering the question of whether or not boot camps work is, however, difficult. 

Scholars to date have been able to offer only insights into possible effects of boot camps 

rather than measurements of their impact. That is due to the fact that scientifïc measurement 

"O Id. 

Id. 

732 Id. 
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requües the use of vigorous experimental designs in which participants and control groups 

are randomiy selected and compared. Given the Iimited availability of b o t  camp participants 

in many jurisdictions, implementation of this type of research design has been difficult. 

Therefore, whether b o t  camps will continue to grow beyond the short-term or be abandoned 

as just another correctionai fad WU be contingent on research on both their implementation 

and effects. 

Boot camps alone are not particuiarly effective. W e  two months in a boot camp 

may change the outlook of a rnaladjusted punk for a while, and make him physicdy 

stronger, if he heads back to a crime-ridden neighbourhood and a bad home environment, it 

is likely that little will be accomplished. Aftercare is the key to making headway so boot 

camps shodd be paired with programs designed to keep kids out of trouble when they leave 

the barrac ks . 

To date, Ontario is the only Canadian jwisdiction to express an interest in 

establishing correctional boot camps.*3 While there appear to be benefits to the use of 

correctional boot camps as an alternative sanction within the current sentencuig philosophy 

outlined in the Criminal Code, any initiatives to do so shouid take advantage of the 

Amencan experience before implementation. Among the questions to be considered are: the 

type and location of the facility, the offenden eligible to participate, the goals and 

components of the program, the manner in which participants are chosen, and the extent and 

n3 According to a CTV national news report on Febmary 12, 1997, that province is 
considering the use of such facilities. 



nature of the aftercare program.. 

Recommendation 32: 

A iimited number of experimental correctional boot camp faciiities should be 

estabiished by Provincial govemmeats as pilot projects, with funding assistance 

from the federal government, based upon the experience in the United States. 

The a e c t  of the experiment on both short-term and long-term recividism 

should be closely monitored on a scientific basis to ensure that the stated goals 

are being achieved. 

Type and location of the facility. 

Correctional boot camps in the United States are generally located on or near the 

grounds of a traditional jail or prison. WMe that may also be appropriate in Canada, 

consideration should also be given to establishing facilities in areas where anned forces bases 

have been closed, rather than i n c d g  the cost of building new facilities. 

Offenders eligible to participate. 

Generally speaking, boot camps should only be made available to non-violent 

offenders without any signüicant prior record. In the long-term it may prove appropriate to 

make them available to offenders of both genders and all ages. In the short-term, however, 

it would probably be more appropriate to involve only young male offenders. 
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Goals and components of the program. 

The main goal of correctional boot camps should be rehabilitation which permits 

offenders to retum to society as productive individuals. Doing so should reduce recidivisrn 

in both the short and longterm. If that goal is to be achieved, programs will have to address 

the problems which led to incarceration in the first place. They include: Iow levels of 

education and self esteem, alcohol or cimg addiction, and ah-social attitudes resulting fiom 

parental abuse or incompetence. In addition, and of at least equal importance, is a strong 

aftercare program following release involving probation, intensive supervision, and, perhaps, 

the use of electronic surveillance. 

The selection process. 

To avoid ''widening the net", offenders chosen to participant in boot camp programs 

should corne frorn the existing jail population. Therefore, they should be chosen by 

corrections officials rather than members of the judiciary. The cnteria for selection should, 

of course, be based upon established policies developed fiom research expenences in other 

jurisdictions. 

The Extent and Nature of the Aftercare Program 

The aftercare program should emphasize services consistent with intensive 

rehabilitation supervision with programs similar to those currently employed in the Arizona 

aftercare program? 

Op. cit., note 720. 



CHAPTER FOURTEEN 

AN INTEGRATED APPROACH TO CFUMINAL JUSTICE 

Crime prevention in its broadest sense, encompasses any activity that has the effect 

of reducing crime."* It includes a broad spectnun of activities, ranging from the social 

development approach to the prevention of opportunity, through to deterrence. These include 

diversion of offenders prior to charghg and dealing with offenders d e r  sentence. A 

comprehensive strategy for crime prevention would include a complete range of activities 

covering al l  levels of intervention and elements of the crime itself. 

As Waller and Weiler point out, there are three types of crime prevention strategies - 

primary, secondary and tertiary. Primary prevention focuses on influencing general 

conditions in an individual's social life to reduce the incidence of undesirable behaviour 

(such as parenthg courses in high school or less violence on television). Secondary 

prevention relates to groups or individuals who have a high risk of developing undesired 

behaviour. This approach influences their lives through programs thought to prevent the risk 

fiom materiaking or growing worse (ex., special care for children of battered wives or 

remedial programs ui schools for students identilïed as troublesome). Tertiary prevention 

"' See G. Kaiser, "Kriminologie: Ein Lehrbach", Heidelberg: c.f. Muelier Juristischer 
Verlag, cited in J. Graham and T. Bennett, 1995, Crime Prevention Strategies in 
Europe and North America, Helsinki: European Wtute for Crime Prevention and 
Control. 



refers to prograrns directed at preventing recividism among identined offenders? 

There can be littie doubt that there are increasing levels of concem among the public 

about the problem of youth crime, and the focus of crime prevention shodd be on youth 

because research shows that the early onset of delinquent and aggressive behaviour is the 

single best predictor of prolonged involvement with the criminal justice system." While the 

problem of youth crime is complex and requires the involvement of the families, 

communities, schools, and other agencies, to develop and implement prevention initiatives, 

the development of a comprehensive crime prevention strategy for youth would have the 

short-term effect of lowering the number of youth processed by the criminal justice system, 

thus saving both time and money, and the long-term effect of actually lowering the rates of 

crime and victimizing, thus making the role of police less reactive."' Given the cultural 

diversity of Canadians, any comprehensive crime prevention strategy must, of course, be 

sensitive to cultural differeaces. 

736 See Crime Prevention Through Social Development: An Overview with Sources, 
op. cit., note 174, at p. 3. 

"' See: R Loeber, and T. Dishion, Early Predictors of Male Delinquency: A Review, 
(1983), Psychological Bulletin, 94(1), at p. 68; P. Tolan, and R. Lorion, Multivariate 
Approaches to the Identification of Delinquenq Proneness in Adolescent Males, 
(1988), American Journal of Cornmunity Psychology, 16(4), at p. 547; D. West and 
J. Famhgton, 1977, The Delinquent Way of LXe: Third Report of the Cambridge 
Study in Delinquent Development, New York: Crane Russak; and M. Wolfgang, 
R. Figlio, and T. Sellin, 1972, Delinquency in a Bkth, Chicago: University of 
Chicago Press. 

738 See A Police Reference Manual on Crime Prevention and Diversion with Youth, 
op. cit., note 27. 



Therefore, although incarceration is a necessary tool of the criminal justice system, 

the success of any efforts to reform the present system wili depend on: (i) o w  abiiity to fïnd 

effective alternatives, and (ii) how seriously we address the issue of crime prevention. That 

will require a partnership involving criminal justice professionals working with ail segments 

of so~iety.~~' Co-ordination and regular monitoring by a national body such as the Permanent 

Sentencing and Parole Commission recommended in this paper wili also be necessary. As 

a starting point we must restore the credibility of the system and bdamentd societal values, 

particularly those related to the integrity of the healthy family. During the course of doing 

so we must address the factors giving rise to the ciramatic increase in single-parent 

fa mi lie^,'^ with an aim to acceptance by society of responsibility for many of the conditions 

giving rise to crime causation and the provision of social support rather than punitive 

responses to crime."' These factors will be the main focus of this chapter. 

For the most part, the a m e r s  fall outside the realm of the criminal justice system. 

A variety of individuais and groups have roles to play in the development of healthier, safer 

communities. Municipal, provincial and federal leaders and bureaucrats must work with 

teachers, social workers, doctors, child care workers, police officers, judges, lawyers, 

739 As indicated previously, that approach has been endorsed by the Department of the 
Solicitor General in its Module 4 - Community Based Alternatives, op. cit., note 
614. 

According to a the Dec. 1 1, 1992 issue of the Toronto Globe and Mail the number 
of single-parent families has grown by 33.7% in recent years. 

As discussed in detail in Chapter 5 of this paper. 
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businesses and volunteers to put in place the programs and policies necessary to suppoa 

comprehensive comttlunity programs. 

In order to have any kind of meanuigfid input fiom the public, we must first have a 

public that is weU informed and educated on the processes of the criminal justice system. 

While the current fascination of the news media with criminai justice issues often creates 

unrealistic impressions, it has had the affect of heightening public awareness. This may be 

beneficial in the sense that it appears to have created a willingness on the part of concemed 

citizens to become involved in the fight against crime. 

As a community, we would be hard pressed to find a better investment in our dollar 

than early childhood programs which relieve the burden of der ing  in our society, 

contribute to the equality of our children's fritures and increase the potentiai for creativity and 

productivity among our citizeq. To do so, we must help ensure that chiidren and youth are 

raised in a supportive environment by reuiforcing the positive influences in the lives of our 

youth which include: (i) strong famiiy and other relationships, (ii) a good education system, 

(Ki) accessible mental health and community services, and (iv) sociaily committed and active 

commdty policing. 

Lack of family stability is leading more and more youths to seek the Company and 

direction of their peer groups and peer pressure c m  be a powerfid influence on young people. 

Child development research indicates that children, and society as a whole, benefit greatly 
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fiom a preventive approach." If we provide early support to children through primary 

prevention programs, such as prenatal and pst-natal health care, highquality child care and 

parenting support and education, we can contribute to their optimal development. We rnay 

also be able to deal with problems before they become serious and expensive. This is 

confirmed by recent longitudinal studies in Britah and the United States which indicated that 

antisocial behaviour in adults can ofien be traced back to difficulties they encountered 

between the ages of one and five, e-g., inconsistent and uncaring parents, problems in school, 

and povem." Early childhood programs have shown great promise in deaiing with these 

difficulties. We stili have much to l e m  about these programs but it is imperative that we 

invest more energy and resources into studying and deveioping effective prevention 

strategies. If we ignore the problems faced by children at risk of becoming offenders and 

abandon them to lives of d f i i i e d  promise and limited opportunities, we will certauily 

suffer the consequences in the fkue through the costs of an alienated population and lost 

productivity and creativity. 

Crime prevention and the proper care of children can be reasonably linked. Youths 

who tum to criminal activity ofien corne from social environments involving such factors as: 

neglect, parental unemployrnent, physical and sexual abuse, poverty, and substance abuse. 

This is confimed by the study in Chapter 6 of this paper which aiso indicates that many 

742 Safer Tornorrows Begin Today, Canadian Councii on Children and Youth, Ottawa, 
Ontario, 1989, at 1. 

743 Id. 
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delinquent youngsters grow up in families that experience advenities, such as marital 

conflict, divorce, parental illness, poverty, or Iow socio-economic status. As a result, parents 

of delinquent children ofien lack involvement with their children, provide poor supervision, 

and administer inadequate or erratic discipline. Furthemore, some parents of dehquent 

children are law-breakers themselves, thus providing examples of deviant behaviour and 

values that their offspring may imitate. A complete explmation of delinquency no doubt 

m u t  also incorporate biological, social environmental, and other factors. Nevertheless, there 

is substantiai evidence that parents' approach to raising and disciplining their children have 

a significant independent effect on the children's behaviod4 Moreover, many kinds of 

problem behaviour appear to be more easily modifiable when the child is young and more 

difncult to change when the behaviour has become entrenched over the."' 

The study on crime causation in Chapter 6 also supports arguments that: (i) a large 

proportion of al1 crimes committed are concentrated in a small group of offenders and the 

senousness of the offences generally increases with each successive arrest; (ii) persistent 

offenders tend to commit offences at an earlier age, are invoived in crime for a longer period 

of time and commit more violent crimes; and (iii) variables such as economic depnvation, 

troublesome behaviour, poor school achievernent, poor parenting techniques, parental 

conflict and family discord, parental criminality and delinquent peer influences are 

744 Families and Crime, Rolf Loeber, University of Pittsburgh, 1988; National uistitute 
of Justice/Crime File Washington, D .C. at 1 5. 

745 Id. 



signincantly predictive of persistent offending. A social responsibility approach which, 

instead of assessing blame, addresses the underlying problems of those offenders which gave 

rise to their criminality, is iikely to be more beneficial to society in the long-m.'46 

Clinicians and researchers have long argued that parents' inadequate childrearing 

practices can be irnproved, regardless of whether the skills were inadequate to begin with or 

were undermined by youngsters' antisocial behavio~r.~~' This can be accomplished through 

well-planned training sessions which, in tum, can achieve improvements in children's 

behaviour. They should teach the parents to: (i) identify children's problem behaviour, (ii) 

apply more appropriate consequences to misbehaviour, i.e. use less "nagging" and more non- 

physical punishrnent such as loss of privileges, and at the same time, reward constructive 

behaviour; (iii) negotiate the resolution of problems, particularly with their older children; 

and (iv) supervise their children more closely and to monitor their comings and goings, their 

activities, and their close fiiend~.'~' 

Some jurïsdictions give young offenders the option to participate in a "farnily group 

conference" as a form of diver~ion.'~~ It is offered by the police with a specially-trained 

746 See op. cit., note 742. 

747 Id. 

748 Id. 

749 For example, in Sparwood, British Columbia, the RCMP Sergeant in charge of the 
detachment and a local defence attorney have developed a youth cooferencing mode1 
to deal with minor crime. AU youth are diverted at a pre-charge stage to the process. 
Its success has spurred ten other srnail neighbouring communities to develop similar 
programs. (See Module 2 - Pre-Charge Programs, op. cit., note 190.) 
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police officer who organizes, convenes and facilitates the conference. Participants include: 

the offender, members of his or her family, the victim or a representative of the victim, the 

young person's school teacher(s), guidance c o m d o r ,  if any, concerned commmity leaders, 

and the investigating police officer. The aim of the conference is to develop a plan for the 

young person which will assist him or her to an understanding of the consequences of their 

actions and set them on a healthier path. Such conferences have the potential to be 

therapeutic for not only the offender and his or her parents, but also victims and members of 

their families. However, while the youth's f k l y  can play an important role in the process 

of rehabilitation, fiequently families of offenders have problems and need help through 

counselling or other treatment services. 

Along the same iines, in crimes arising 5om interpersonal disputes, open discussion 

between the parties leading to reconciiiation may be more effective in the long-tenn than the 

adversztrial system. To a large degree, that is prevented or obstnicted by rules of evidence and 

an emphasis on detemiining guilt or innocence rather than on process. Prosecution may be 

more appropriate in cases Uivolvhg strangers, but, even in those cases, there are drawbacks 

to keeping victims and offenders at a distance fiom the process and each other. Victims are 

left with nagging questions such as: "what motivated the offender to commit the crime?" and 

"why was I picked as the victirn?" Offenders, on the other hand, are left with Little 

understanding of the effects of their actions on the life of another human being. 

Govemments at al1 levels, agencies in and outside the criminal justice system, 

community organizations, interest groups and individuais must all work together to help 
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children and youth and promote healthy lifestyles and responsible behavi~ur?'~ The role of 

govemment in parenting training and in the sociaikation of children is, however, necessarily 

lirnited and some governmental interventions into f d y  life may do more h m  than good. 

It is possible, however, to conceive of govemmentai interventions that could hetp families 

f'unction better and make childrearing more of a success. For example, efforts could be made 

to help comrnunity organizations deveiop parent support groups, advice hotiines for parents, 

group training in parenting skilIs, and other low-cost programs directed to family stability. 

Such programs could be provided on a voluntary basis, without aEecting family autonorny.''' 

Any such process should be looked upon as a long-term measure based upon an 

expanding series of next steps to meet the ultimate goal, even when the next step is a rest or 

pause to regain perspective. No matter how great a single accompüshment, no matter how 

well-desewed the credit for it, it c m  never be more than just one step waiting for the next 

step. In a society that seerns Less and less to value children and the familes and comrnunities 

which nurture them, each next step we take in learning to better care for children is vital. It 

is for them we must ensure that each next step bonds them to a world they recognize as 

caring . 

Beyond parental training and support, effective crime prevention must address the 

root causes of crime by increasing support systems for youth in the community. For instance, 

750 For example, by having health and child protection services work with the justice 
system to help both parents and their children. 

It is unlikely that concemed parents would refuse to participate in such programs. 
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promoting available and affordable sport and recreation programs in the co~lzmunity may 

serve as a deterrent to crime for some youth, especially for youths who may have trouble 

integrating with peers. Mental health and social service organi7iitions should also be more 

assessable to youth and familes who rnay require counselling a s  well as ernployment 

programs, social housing, and neighbourhood programs, supported by all  levels of 

govemment and voluntq organhtions. 

Initiatives outside the system should focus on young persons during all stages of their 

development and should be based upon a social responsibility approach to their formulation 

and execution. They should place more emphasis on the use of volunteers and volunteer 

organizations, such as service clubs to administer such programs. The use of volunteers 

restores the community, lends support to the offenders, and assists them in their efforts to "go 

straight". Government remedies tend to be short-tem, simplistic, and ideological; the 

approach of voluntary organizations, on the other hand, tends to be very different. They may 

serve a nurnber of roles with respect to an offender, sometimes serving as a mode1 of the 

concerned parent he or she never had. 

The cornmuity's role is to develop programs to curb crime, dmgs, unemployment, 

and help develop farnily enrichment programs. If people are busy they will have less time to 

get involved in drugs and crime. Crime, Uicluding that committed by young people, is a 

complex phenornenon and there are no clear cut solutions. The realization that prevention 

is often more effective than treatment has led to great advances in the public health sector. 

The same approach could work for crime. Children who grow up in families where there is 
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violence or substance abuse, or where there are emotional or other mental health problems 

often need assistance ffom mental health services, Personnel fiom these services shouid work 

with youths who have special needs before getting involved in crime. When young people 

who require psychological help appear in the justice system, they may not receive the 

treatment they need and the roots of theu problems may be overlooked. Ideally, when a 

youth's behaviour is Linked to mental heaith needs, those needs should be addressed as part 

of a probation order to ensure that those needs are addressed. 

Crime prevention programs cannot be nin in isolation. We must ensure that al1 the 

necessary programs are in place and working together to improve the lives of our children, 

helping them to become the productive, contributhg citizens we need to take this country 

into the next cenhiry. It is important that primary prevention programs are developed in a 

manner that minimizes stigma? When the programs are introduced, care should be taken 

to avoid damaging the recipients by seeming to label them as either bad or inadequate. One 

way of to do this is to target programs at groups of children, rather than individuals. For 

example, a program involving ody certain children in a school would have a great potential 

for stigmatizing the participants, while a program which involved dl the children in the 

school would nin a lesser risk of stigma being attached to participants. 

Better Beginnings, Better Futures, a background report done for the Ontario 

Ministry of Community and Social S e ~ c e s ,  identified the following as components of good 

For a discussion of labelling theory and crime see op. cit., note 199, at p. 252 et sub. 



preschool p rogra~ns :~~~  

a minimum of two years of involvement for each child; 

flexibility and the ability to change to meet the child's and the family's needs 

as  they become apparent; 

an emphasis on health and education; 

a well-developed curriculum, with clearly stated goals which are carefully 

implernented and thoroughly evaluated; 

an emphasis on meeting the developmental needs of the preschool child, 

including programming to encourage independence, self-esteem, effective 

problem solving skills, attention and task persistence; 

a comrnunity needs assessment and the cooperation of the commtmity in 

program design and development; 

continuity fkom infant programs to preschool programs, and from preschool 

programs to primary school programs; 

a reasonably complex and welldesigned evaluation; 

planning, in collaboration with existing resources in the community, to avoid 

overlapping services and to promote collaboration; and 

integration with other helping resources and senrices in health, housing, 

education, social assistance and employment. 
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Primary prevention programs have the potential to Save communities money. 

Researchers at the Perry Preschool Program performed a cost-benefit analysis of theV 

program and concluded that such an investment in preschool retums $7.00 for each S 1.00 

invested in a one year program? The Amencan Select Cornmittee on Children, Youth and 

Families estimated that $1 .O0 invested in quality preschool education retums $4.75 because 

the preschool participants are more likely to be successfbl in school and employed as adults 

and less likely to be dependent on public assistance or involved in crime. The Cornmittee 

estimated that the money would be saved through the lower costs of special education, public 

assistance and 

There are several types of early childhood and family support programs that have 

shown a great deal of promise in dealing with the problems of high-risk children. The 

following are examples of such prog~ams.~*~ 

The Syracuse University Family Development Research Progam 

This program, which began in the early 197ONs, provided five years of service to 108 

very depnved families. The majority of the participants were black, single mothers and they 

entered the program in the last trimester of pregnancy. The program consisted of home visits 

by child development trainers who assisted each family with issues of child-rearing, child 

development, nutrition, farnily relations, ernployment and functioning in the commdty. 

754 Id. 

755 Id. 

756 Id., at p.4. 
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Child care was provided for the nfty weeks a year for the first five years of the children's 

lives; half-day care was provided f?om six weeks to meen months of age and fidl day care 

was given nom meen weeks to sixty months of age. Forma1 and infornial parent 

associations were organized- Referrals were made to other community services, including 

education, nutrition, health and safety services. 

When the children in the program were 36 months old, a control group was set up. 

Nine years after the five year program ended, a longitudinal study was done on the children 

in the program and the control group. The researchers were able to study 65 program families 

(79% of the f d i e s  who finished the program) and 54 control families (73% of the control 

families who were still in the sample at 60 rnonths of age). The foliowing are some of the 

resdts: 

1. Oniy 6% of the program children, compared to 22% of the control children, 

had been processed as probation cases by the probation services. Moreover, 

the severity of the offences, the degree of chronicity and the cost of the cases 

were much higher in the control group; 

2. 76% of the program girls were performing at a C average or better in school, 

compared to 47% of the control girls; and 

3. program participants appeared to have better self esteem. 3 1 % of the program 

participants liked their personal attributes, compared 14% of the control 

students; 3 1% of the program participants disliked nothing about themselves, 

as compared to 14% of the control students. 



The PreSchool Project. 

Perhaps the most well known of the early childhood programs is the Perry Pre-School 

Project, deveIoped and irnplemented in Ypsilanti, Michigan by David Weikart and Lawrence 

Schweinhart in 1962.'~ This variation of the popular American Head Start program was 

designed to shidy the long-term affects of participation vs. non-participation of young 

disadvantaged children in a good preschool program. 

BIack children (aged three and four) fiom low-income families were selected and 

randomly assigned to experimental and control groups, with the experimental group 

receiving a daily prescnbed preschool program for 2.5 hours, backed up by weekly home 

visits of 1.5 hours each over a two-year period. The 123 chiidren that comprised the two 

groups were followed up to the age of 19, with the experimental group showing considerable 

gains in al1 significant areas. They rated signifïcantly better than the control goup in 

elementary school motivation, school achievement at age 14, and teacher rathgs of 

classroom behaviour at age 15. As well, the age-19 analysis highlighted several areas in 

which the experimental group differed sigrilficantly from the control group. These areas 

included: 

1. Better education; fewer were placed in special education classes (16% vs. 

28%), fewer repeated grades (35% vs. 40%), more completed high school 

(67% vs. 49%), and more attended post-secondary schools (38% vs. 21%). 

757 Id., at p. 5. 
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2. More employment; more program graduates had jobs at 19 (50% vs. 21%)), 

and fewer were dependent on welfare (18% vs. 32%). 

3. Less crime; fewer prograrn graduates had been arrested (3 1% vs. 51%, fewer 

were arrested for property or violent crimes (24% vs. 38%), and fewer had 

committed minor offences (2% vs. 15%). 

In addition, the teenage women who participated in preschool had a lower birth rate than 

those who did not (64 children vs. 1 17 children per 100 women). 

University of Western Ontario Pre-School Program. 

Mary J. Wright at the University of Western Ontario developed a pre-school prograrn 

in the 1970's which served children aged two to five. It contained a mix of high- and low- 

income children. The program was play-oriented, individualized and cognitively oriented. 

No formal parental education component was developed but parents were encouraged to 

participate and observe. Aithough the follow-up sample was small, hd ings  suggested that 

two years in compensatory education is more important for low-incorne children than high- 

income children. Wright also found results comparable to those cited above, especially in the 

areas of academic achievement and social adjustment in the classroom.758 

The results of these programs are compelling because they provide evidence of the 

benefits of the preventive approach. They are a beginning and they point to what may be 

M.J. Wright, 1983, A Canadian Approach: Compensatory Education in the 
Preschool, Ypsilanti, Michigan: The High/Scope Press. 



doae in our comrniuiities. 

The Role of Schools In Crime Prevention 

Young people need to have a sense of control over their lives. They need 

oppominities to take responsibility and to be involved in the decisions which affect them. 

When parents fail in their child rearing responsibilities, or young people requice additional 

care, we must ensure that there are support networks in the community to assist them and 

their families. Schools can become involved in crime prevention in a number of ways, 

including: (i) teaching young people to think about the consequences of their actions before 

they find themselves in situations where they are dealing with the law and facing 

incarceration; (ii) helping young people develop social skills and acquire a sense of 

responsibility, tolerance and respect for others; (iii) showing students how to resolve 

conflicts in peacefd ways and how to protect themselves fiom unwanted sexual contact; (iv) 

including anti-racism programs in the curriculum; (v) identifying youths who may have 

serious problems and assisting them in hding help; and (vi) promoting law-abiding 

behaviour by teaching young people about the legal system. 

It is important that programs aimed at youth reach children in school, fiom grade six, 

to inform them what Street life is really like. Using an experirnental learning process 

invoking court watching, visiting a custodial facility and meeting with young offenders as 

weil as key people within the justice system, participants engage in an in-depth exploration 

of what happens to young offenders, their victims and the community in the wake of criminal 



activity. As the study groups develop an understanding of the justice system and of the social 

realities which contribute to crime, they are challenged to identify and implement practical 

steps which can be taken in their own community to reduce crime?" 

Educators consistently identify discipline as a major concern which affects their 

ability to teach and students' ability to achieve. This is due largely to the abdication by many 

parents of their responsibility for instilling proper values and standards in their chiidren. The 

situation is particularly troublesome because it cornes at a time when the abuse of dmgs and 

the use of weapons and violence in the schools appears to be ninning rampant and school 

administrators are not perrnitted to use any meaningful fonn of punishrnent to enforce 

discipline without being threatened with Iegal  sanction^.'^ 

AU schools have a discipline policy in place. School suspensions represent the most 

extreme disciplinary action taken in response to students who violate school d e s .  When 

students are suspended, it is because of their inability to deal effectively with conflict 

situations. However, student suspension only partially addresses the problem, namely, the 

inabüity of school personnel to allow students to rernain in school once they have violated 

school d e s .  It fails to address the most common student problem which is his or her 

'*' Further information may be obtained by contacthg the Church Council on Justice 
and Corrections, 507 Bank Street, Ottawa, Ont. K2P 125, tel. (613) 563-1688. 

For a discussion of this problem and suggested p ~ c i p l e s  to guide both police and 
school administrators, see: Solicitor General, Canada, School-Based Violence 
Prevention In Canada: Results Of A National Suwey of Policies And Programs, 
Ottawa, 1995-02; and Thomas Gabor, Ph.D., School Violence And The Zero 
Tolerance Alternative, Solicitor General, Canada, Ottawa, 1995. 



319 

inability to resolve conflict effectively. A program designed to train educators in conflict 

resolution, who then teach students those skills, has the potential to address both problems. 

Few students in our schools receive instruction in how to deal effectively with 

conflict, yet conflict is pervasive in their lives, particularly during adolescence. While there 

are over 300 school mediation programs in place in the United States, there are only a hand 

full in use in Canada Conflict Resolution has been tried in the Greater Victoria School 

District with apparent success. Two important findings have emerged fiom such experiments, 

namely : 

1. codicts  which are ignored or dealt with using adversarial strategies are 

destructive and negatively affect individuals and the overall school climate; 

and 

2. conflicts which are dealt with in non-adversarial ways have the potential to 

enhance interpersonal relationships and create an overall positive, productive 

schooI  limat te,^^' 

It has also been found thiit offenders differ fiom non-offenders in their ability to 

reflect, to solve problems, egocentricity and critical reasoning. These characteristics c m  be 

taught, since they do not depend on leaming disabilities or low intelligence. Training in 

cognitive skills, changing attitudes, anger management, farnily life and pre-release training 

should result in lowered recidMsm and greater success in dealing with life problems. If 

761 Canadian Criminal Justice Association, Confiict Resolution: Victoria School 
District Initiates Mediation Project, Ottawa, 1989. 
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offenders see improvement in thernselves they do not, therefore, require outside 

reinforcement. Moreover, when children have learned conflict resolution and mediation 

skills, it is likely they will use them in their adult lives. 

Given the pewasive nature of conflict in alI our lives, it seems clear that conflict 

resolution must be considered an important Me-skiil. Given that conflict resolution training 

in schools is generally not available there appears to be a need to incorporate programs and 

cu.tTiculum which teach students how to resolve conflict effectively. 

The police have an important role to play in preventing crime through community 

programs. They also have responsibilities for provincial laws dealing with the unlawful 

behaviour of children under 12 years of age. Officers need to have the education and 

necessary skills to respond effectively to young people in trouble with the law and to work 

in partnership with others in the community before the young people encounter the criminal 

justice system. Govemments, the police, and school boards c m  work together to develop 

programs that will provide young people with the skills and confidence they need to live 

productive, crime-fiee li~es.'~? 

Another possible source of concem should be the affect the d e c h e  in mainstream 

religion is having on our societai values. Statistics based upon the 1991 census reveal that 

most of the largest Protestant denominations lost ground in the ten years preceding the 

762 For a sigiilficant initiative in this area which supports cornmunity-based crime 
prevention efforts by front-line police officers, see Solicitor General, Canada, A 
Police Reference Manual on Crime Prevention and Diversion with Youth, op. 
cit., note 27. 
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census. In the meantirne, there was a 90% increase in the number of people who deciared that 

they had no religious aniliati~n?~ W e  it is dBïcult to link this phenornenon to 

cnniinal~,'~~ and it is probably just another aspect of the erosion of the family unit, it is an 

area where mainstream religion can play a meaningful role as a partuer in programs designed 

to prevent crime. 

The use of illegal drugs is a paaicularly serious problem which is seducing our 

young, destroying our neighbourhoods and producing record-setting murder rates. The costs 

to society in terms of dering,  loss and destruction of lives, losses to victims of crime and 

costs of incarceration are incalculable. 

There is a growing body of evidence, suggesthg that dmg abusers are at high risk for 

violence. Reports from several cities in the U. S. indicate that one-quarter or more of 

homicides are related to dnrg-trafficl~ing.~~~ Perhaps even more dishlrbing was the kding 

that 75% of all robberies reported by a national sarnple of youth and 50% of the felony 

assaults were due to a small, but highly criminal, group comprishg less than 3% of ai i  youth, 

who had committed three or more index offences end were pill pushers or cocaineheroin 

763 See Mainstrearn Religions on Way to Becoming "cute cultural remnant", The 
Chronical Heraid, Wednesday, June 2, 1993 at A12. 

For example, Pre-Sentence Reports do not make any reference to religious affiliation, 
and no studies have been found that draw such a conclusion. 

765 National Institute of JusticelResearch Probing the Links Between Drugs and 
Crime, Washington, D.C., February, 1985. 
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To date, society has addressed the problem by imposing jail sentences for those who 

engage in the illegai dmg trade. Since this tough enforcement policy has not worked, some 

people suggest that education and treatment are the real keys to winning the war against 

dmgs, and more resources should be directed to community-based efforts. 

In order to respond to the drug problem with policies that effectively prevent, deter, 

or treat drug abuse, we need to understand both the fundamental biological and social causes 

of dmg abuse and the most effective ways to deal with them. Unfortunately, recurrent and 

persistent rnyths appear to play a large part in sustaining the appeal of dmg abuse for the 

unuiformed. Over the years, similar cl- have been made for many dmgs as being non- 

addictive (e.g . heroin and cocaine), " mind expanders", "sex enhancers" , " benign" foms of 

recreation, etc. The reality has proven to be Iess attractive. An important role of policy- 

onented research is to separate such myth fiom reaiity and to continuaily develop and update 

knowledge on which Informed policies aimed at the prevention and control of drug abuse and 

hg-related crime can be based. 

The development and presentation of Peer Drug Programs is an area where educaton 

and the police cari work together to make adolescents aware of the dangers of dmg abuse. 

Through the use videos and lectures they can educate young people who, in turn, can spread 

the word among their peers. 

Id. 
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Another area where the school system could play ao important role is providing tmde 

or technical education at an earlier age to provide young people who are not academically 

inclined with an interest which will prepare them for the job market. In addition, young 

people need to be taught about independent living. Many don? have much of a f d y  or We 

to go back to once they go through the justice system and don't know where to tum. This 

is likely to cause them to resffend. 

Despite crime prevention efforts, some youths will h d  themselves in confiict with 

the law. The manner in which the first-time offender is dealt with can be critical to future 

behaviour. Decisions taken by a judge at this stage can have a profound impact on the youth's 

attitude and sense of accountability. They cm also provide the youth with a valuable 

oppominity to get help fiom the community for problems that may have led to criminal 

behaviour, such as aicohol or dnig abuse, education or famiy diEculties. 

Recommendation 33: 

The Permanent Sentencing and Parole Commission should work with agencies, 

both public and private, to develop poiicies and programs to (i) educate and 

inform the public on crime rates and prevention strategies; (i) promote effective 

reconciliation between victims and offenders; and (iii) involve community 

organizations and interested individuah in the process, in order to address 

the social problems which contribute to eriminaiity. 



Recommendation 34: 

The Commission should monitor those policies and programs on a regiilar basis 

to ensure that they are effectkely addressing their stated goals and work with 

aii f o m s  of the media to get the appropriate messages to the public. 

As part of its mandate, the commission should also consider developing policies with 

a more pro-active approach, such as: requiring attendance at chiid-rearing courses in order 

to quale  for family allowance and getting parents involved so that they, as well as the 

offender receive counselling as a unit. While they would no doubt be subject to challenges 

under the Charter, that could be avoided in the latter situation by haWig the parent or 

parents volunteer to participate where possible. In addition, the problem with youth 

crimlliality is perhaps notorious enough to survive such challenges by Whie of a section 1 

~vemde.'~' 

767 In other words, while the provisions would probably be a breach of S. 7, they 
could be upheld under S. 1 as "reasonable Limits prescnbed by law as can be 
demonstrably justified in a free and democratic society". (See R v. Oakes (1986), 
24 C.C.C.(3d) 321, S.C.C.) 



PART VI - CONCLUSION 



CHAPTER FIFTEEN 

CONCLUSION 

Since its inception over one hundred years ago the number of piecemeal amendments 

to the Criminal Code have been volurninous. For the most part, they have been in response 

to shifts in public attitudes regarding the relative seriousness of certain offences. These 

amendments were not made within the context of a comprehensive review of the 

effectiveness of the criminai justice system, but rather, on an offence-bysffence basis, 

ostensibly in recognition of society's changed notions of the relative senousness of crimes." 

The result is a legislative framework which is excessively complex and which does not 

realistically address the needs of Canadians in today's cornplex society. 

Untii recently, little has changed in pend philosophy since the 18th century. When 

we consider that Canada spent $1.75 billion in 1990 on a system recognized by those inside 

and out, as a complete failure, it is time we looked seriously at meanlligful r e f o t ~ n . ~ ~ ~  Clearly 

the reforms included in Biii C-41 are a step in the right direction but much more has to be 

done. "Let the punishrnent fit the crime" should be the starting point for any overhaul of the 

justice system. The victim, offenders and the general public should know what are 

considered appropriate sentences for various offences. Many of the maximum sanctions in 

768 OP. cit., note 2, at p. 196. 

769 See: JAILS: ANY ALTERNATIVE IS BETTER, Canadian Criminal Justice 
Association Bulletin, September 1 5, 199 1. 
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the Code are unrealisticdy hi& when compared to sentences a c W y  meted out. 

Consequently, they provide the general public with a fdse feeling of security and, when 

offenders who have been convicted of relatively serious crimes are seen in the co~~llllunity 

within a shoa time afler conviction, the credibility of the criminai justice system suffers. 

Therefore, it is time for a complete overhad of those sanctions in accordance with the 

recommendations of the Canadian Sentencing Commissi~n.~~ That process should include 

a review of the current parole and conditional release policies and a move to what has 

become known as  'buth in sentencing". The latter should result in the sentence imposed by 

a judge genedy being served in fidl except, perhaps, in certain extenuating circumstances.. 

The codified purposes and principles of sentencing are set out in S. 718 of the 

Criminal Code. Accordingly, its h h e n t a l  purpose is to contribute to respect for the law 

and the maintenance of a just, peaceful and safe society, and the principles to be applied to 

achieve that goal are: denunciation, detemence, separation of offenders fiom society, 

rehabilitation, and reparation. For the most part, these are short-tem measures which require 

a jus desserts and a control theory approach to sentencing. The loss of any of these elements, 

or worse still, unwillingness to pursue them, will leave us M e r  fiom the true security 

Canadians want. 

Sentencing is an integral part of Canada's criminal justice system, not just a discrete 

addendum to the substantive law. Conviction and sentence are complementary parts of a 

Op. ch., note 2, at p. 196. 
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whole. There wili oniy be justice when both conviction and punishment and linked, 

explained and jusfined by a single, coherent poiicy. Sentencing, however, cannot, by itself, 

solve major social problems such as the occurrence of crime or the plight of victirns of crime. 

The sentencing process must, kst and foremost, ensure that the principles of justice and 

equity prevail in the exercise of the power to impose and enforce such sanctions. That 

involves the application of the principles of proportionality, restraint and equality. 

Communication is essential in the sentencing process. Communication cannot be 

reserved for judges speaking only to judges. It is very important that the community know 

the rationale adopted by the judiciary, thus making an additional need to explain how a 

sentence has been detennined. 

Appellate Courts have not adequately W e d  one of their major fiuictions, namely: 

providing trial court judges with clear and consistent sentencing guidelines. As the Canadian 

Sentencing Commission observed, volumes have been filied with case law on sentencing 

since appellate review of the fitness of sentences began in 1921, but by and large the 

principles that have been established are generai in nature and have neither served as a 

structure for, nor limit upon, the vast discretion bestowed upon the sentencing judge."' That 

is due largely to their failure to distinguish between the purposes of sentencing and the 

principles that m u t  be applied to accomplish them. That problem is, at least to some extent, 

due to problems inherent in the basic structure of our court systern. In the writer's view, the 

- -  - 

"' Op. cit., note 2. 
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m e r  lies in the establishment of a irnified court systern which will improve the quality and 

skills of the judiciary, a national sentencing court which WU provide clear guidance to trial 

courts on sentencing issues, and a sentencing and parole commission to conduct research and 

work with the national sentencing court and other agencies within the justice systern. 

While the just deserts and limited retnbutivism requirements of S. 7 1 8 are appropriate 

as a basis for sentencing offenders who break the law in the short-nui, society will be better 

served in the long-nin by rehabilitathg offenders and developing prograrns aimed at 

preventing crime? The latter should address the underlying sociai and economic conditions 

which contribute to crime, such as: the breakdown of our social values, support systems and 

family structures, the loss of a sense of community, as well as unemployment. 

Attempts at rehabilitation should be based upon T'ravis Hirschi's control theory which 

seeks to restore offenders' bonds to society by building character, instilling a sense of 

maturity and responsibility, and promothg a positive self image for offenders so they can 

return to society as law abiding citizensm This approach employs a sociai responsibility 

theory to criminal justice which is based, in part, on a positive view of the offender. 

Individual offenders are not seen as outlaws, but as members of the society which the law 

is intended to protect. The offender may also be seen as the victim of circumstances over 

That approach is, of course, also anticipated by S. 71 8 which refers to "crime 
prevention initiatives", and sanctions that "promote a sense of responsibility in 
offenders". 

Which seeks to restore offenders' bonds to society, see op. cit., note 200. 



which he or she has no control. 

Social responsibility guidelines suggest that the criminal justice system shouid reduce 

the harm done to any person as the result of a crime. Therefore, any kind of violence within 

the system is unacceptable. However, that does not mean that the offender would not suffer 

if, for example, it were deemed necessary to send him or her to prison. It means only that 

these effects would be incidental to, rather than a planned and central part of criminal justice. 

Such an approach would enable criminai justice agencies to concentrate on the 

helping the offender deal with his or her problems. The offender's "needs" arising fiom the 

commission of a crime may be both physical and mental. The physical needs include: (i) 

legal costs; (ii) assistance with job-finding; (iii) educational or training to meet job 

requirements; and (iv) social assistance to meet living expenses while unemployed. The 

mental needs include: (i) help in facing up to responsibility for his or her part in the crime; 

(ii) an opportunity to make restitution; (iii) help in dealing with feelings of guilt and 

embarrassrnent at being labelled a criminal; and (iv) help in managing personal relations with 

family, fiends and the community. 

Legislative recognition by itself, is of little benefit in any event. The value of 

alternative measures and intermediate sanctions will depend upon the effectiveness of the 

programs that are established to implement them. They must be both practical and forward- 

looking. Sentencing judges require tools which are precise and enforceable in order to guide 
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the criminal justice system into the next centuryturyn4 Moreover, the diversity of Canada 

requires a similar diversity in the way in which alternatives to incarceration are implemented. 

However, diversity must not be used as an excuse for deliberate under-f'unding. Similarly, 

the constitutionai distribution of powers must not be used by either the federal govemment 

or the provinces as an excuse for failing to cany out their s h e d  responsibilities. 

Murders and rapists must be punished and removed fiom society, regardless of age, 

but it is equally important that we devote as many resources as possible to preventing crime 

and criminality. No society is wise which provides only two options for dealing with 

offenders: Mprisonment or nothing at ail. Whether our jails rernain overcrowded or not, we 

need to develop enforceable punishments, short of jail. In addition, we need to develop 

strategies for social control, shoa of jail. In order to pursue these objectives, we need 

political courage, program hancing, and quality research aimed as much at program process 

as at program impact. Success will ultimately depend upon the development of a full 

s p e c t m  of credible alternative sentences which prosecutors and sentencing judges will use 

systematicaliy in cases now bound for jail or prison. 

While Canadian incarceration rates are far lower than those of the U.S., they are 

higher than most other western derno~racies.~~' However, prisons are expensive and 

n4 "4s is an area where both crown and defence counsel can play an important role by 
proposing creative sentencing programs to help judges sharpen those tools. 

See: Crime Prevention Strategies in Europe and North America, op. cit., note 
735, and The Criminal Law in Canadian Society, op. cit., note 3, at p. 107. 
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politicians fhd themselves caught between conflicting goals of reducing expenses by cutting 

prison populations on the one hand, and responding to popular pressure for harsher treatment 

of offenders by building more prisons on the other hand. Besides the economic costs of 

incarcerating offenders, there are incalculable human costs to those persons who have their 

iives disrupted by being removed fiom society. Fortunately, there has been a change in 

attitude in recent years from "nothing works" to the concept that progress cm be made with 

appropriate treatment. As a result, incarceration is now being viewed as an expensive and 

overused response to many crimes. 

The credibility of the criminal justice system has been substantially reduced during 

recent years. This has resulted fkom two factors, both of which arise fiom the media's 

treatment of criminai justice issues. The f k t  is sensationalistic reporting of violent crimes. 

The second is the attack on The Young Offenders Act. In both cases, the effect has been 

to paint an mealistic pichire of the incidence of crimes of violence and the part young 

offenders play in such crimes. 

In a 199 1 Gallup ~01156% of Canadian women stated they were afraid to walk at 

night in certain areas within a mile of their homes. The same poll found that 18% of men 

interviewed expressed a similar fear? Although statistics indicate that the incidence of 

crime has actually decreased since that time, those percentages may very well be 

conservative in 1997 because the public perception that has been created by the media is to 

n6 See Time for People to Re-daim Streets of the Nation, The Chronicle-Herald, 
Halifax, N. S., October 25, 1991, at B 1. 
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the contrary. When that perception causes people to no longer feel safe in their own homes, 

the victîms are not ody those who actually are attacked, but also those living in fear of 

attack. That situation is intolerable in a country where fieedom is supposed to exist. It is 

therefore time the media become more responsible in its approach to the reporting of 

criminal justice issues."' 

Aside fiom its responsibility to the public who pay the bills, the criminal justice 

system is also accountable to offenders and their families, as well as victims and their 

families. To fulnll that function and, at the same time, achieve its goal of providing safer 

commmities, it must ensure that those working on the inside let those on the outside know 

what is going on. The permanent sentencing and parole commission recommended in this 

paper, dong with the chief justices' offices of a unined court system should take the lead to 

ensure that the public is kept informed of the workings of the system and that the media live 

up to their responsibility of providing balanced reporting. 

Nowhere is the affect of media reporthg more obvious than when we look at public 

perception of The Young Offenders Act. it is rare indeed for a day to go by without some 

derogatory reference to it, either in the reporting of some heinous crime, or comments by a 

politician or uninformed members of the public. Although much of the criticism is 

unjustifïed, its affect has been to destroy the credibility of that legislation and, in turn, the 

This will, of course, be difficult to counter because of the substantial influence the 
United States media has on Canadians. However, a concentrated long-term effort by 
a permanent sentencing and parole commission in accordance with recornrnendations 
33 and 34 would, hopefully, significantly improve the situation. 
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confidence of the public in the criminal justice system as a whole. Therefore, the m e r  to 

this dilemma is to start over by repealing The Young Offenders Act and subjecting ail 

offenders to the provisions of the Criminai Code as suggested by recommendation 22 of this 

thesis. 

It is also t h e  for society and criminal justice practitioners to recognke that an 

effective criminal justice and correctional system is not the sole responsibility of any single 

party. Many agencies and constituemies have important roles to play.778 In order for the 

generai public to recognize its role in crime prevention and to expect its participation in 

me&@ reforms, it must be d c i e n t l y  informed to make the necessary value judgments. 

Without such informed support, we are uniikely to get the important changes that are 

necessary and the criminal justice system will not serve us weLi. This is clearly an area where 

a responsible media can play a leading role. 

Finally, it is time to abandon nineteenth century rhetoric, look hard at the current 

reality and build a path which wiil lead to the next century. This thesis has attempted to do 

that by suggesting reforms to make the criminal justice system more consistent, fair and 

accountable and which bring sentencing and correctional practices in line with public values 

and concerns. To some extent they empioy novel approaches both inside and outside the 

system. Regardless of what changes are necessary to reflect current law and practices, 

however, public safety remains the paramount goal of the criminal justice system. 

Such as victims, the bar, and volunteers working with offenders, victims and 
members of their respective families. 
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The arguments for crime prevention are well known. Unfortunately, the criminal 

justice system has not always heeded them. Many of the recommendations set out in this 

paper are targeted to the social causes of crime and their implementation WU require an 

element of faith, because the results will not be instantaneous. It will require an approach 

where the beiief that it c m  be done accompanies the commitment to rnake it happen. In 

addition, the results of research on crime prevention through social development must be 

brought to the attention of legislators, policy makers, community workers, the media, and 

concemed citizens. It is their responsibility to influence program development in areas such 

as the farnily, youth, housing, education and work, so that crime will be reduced. 

The direction of the next rnillennium should be community integration to prevent 

crime and to deal with offenders. It will take a concerted effort fiom al1 segments of society 

to reach that goal. While there are real political pressures for signincant reform of the 

existing criminal justice system, there is also great potential dangers for distortion if 

politicians yield to the temptation to sacrifice justice to short term electoral gains. 

Unfominately, when faced with the choice, poiiticians usually choose the latter. 



APPENDIX A 

SUMlMARY OF RECOMMENDATIONS 

Recommendation 1: 

Immediate steps should be taken to estabüsh a uniform supreme court in each 

jurisdiction, consisting of separate civil, criminal and family trial divisions and 

a Court of AppeaI. 

Recommendation 2: 

A National Sentencing Court should be estabüshed to provide direction to trial 

courts on sentencing issues and promote uniformity and cornpliance with the 

sentencing philosophy of the Criminal Code. 

Recommendation 3: 

A Permanent Sentencing and Parole Commission should be established to 

assist the National Sentencing Court with research, and other functions 

necessary to enable it to achieve its goals. 

Recommendation 4: 

The Attorney General, or Minister of Justice in each jurisdiction should take 

immediate steps to put effective programs in place for first time offenders who 

qualify for an alternative measures disposition. 
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Recommendation 5: 

The summary conviction provisions of the Criminal Code should be amended 

to permit a plea option of "no10 contenderew for persons charged with 

minor offences (mcluding provincial regulatory offences) which wodd not result 

in a record of conviction. 

Recommendation 6: 

The current pilot projects in which justices of the peace or adjudicators preside 

over night courts for motor vehicle and municipal by-law infractions should be 

extended to ail jurisdictions. 

Recommendation 7: 

The Attorney General, or Minister of Justice in each jurisdiction should take 

immediate steps to put programs in place which provide a broad range 

of alternative sentencing options to trial court judges. 

Recommendation 8: 

The Permanent Sentencing and Parole Commission should ensure that any and 

al1 programs that are made available are effectively communicated to al1 

participants in the criminal justice system (particularly judges and corrections 

officiais) to ensure that they are working in harmony and not at cross purposes. 
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Recommendation 9: 

The Permanent Sentencing and Parole Commission shouid estabüsh a "day 

fine" system to assist sentencing judges when determining the appropriate 

amount of a fine for offenders in dinerent income ranges. 

Recommendation 10: 

The amendments to Part XXILI of the Criminal Code should be monitored 

closely by the proposed Sentencing and Parole Commission to ensure that they 

are meeting their goal of providing quality alternatives to incarcemtion for non- 

violent offenders, and that they are not having a negative impact on the integrity 

of the criminal justice systern. 

Recommendation 11: 

The Criminal Code should be amended to provide for the death penalty for 

persons convicted of first degree murder where, on the facts of a particular case, 

there is absoluteiy no doubt about the guiit of the offender. 

Recommendation 12: 

Offenders convicted of any violent crime which is currently subject to a 

maximum period of incarceration of fourteen years o r  more may be sentenced 

to an indeterminate term of custody where there is pathological or psychological 

evidence which satisfies the sentencing judge that such offenders should not be 
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returned to society until the circumstances which determine that such person 

is dangerous are cured or satisfactorily under control. 

Recommendation 13: 

In consultation with a permanent sentencing and parole commission, the 

maximum penalties for aii indictable offences should be reduced to more 

realistic levels, along the lines suggested in the Archambault Report. 

Recommendation 14: 

That the practice of remitting sentences, regardless of merit, be replaced by a 

system of earned remission based exclusively on an inmate's perEormance 

during the service of his or her sentence. 

Recommendation 15: 

The Criminal Code should be amended to provide a ümitation period for 

indictable offences of ten years or less. Tbat period would be subject to the 

following exceptions: (i) if the victirn was a minor at the tirne of the alleged 

offence, the limitation period would only begin to run after he or she reached 

majority; and (ii) in exceptional circumstances the Crown could lay charges 

after the limitation period, with leave of the Court. 

Recomrnendation 16: 

That the interpretation of Paul v. The Oueen which prohibits a judge from 
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ordering that a sentence be made consecutive to that imposed by another judge 

in another case, unless that sentence has aîready been imposed by the other 

judge at the time of the latter conviction, be re-visited to ensure that it does not 

offend the principle of proportionality. 

Recommendation 17: 

A body, such as a permanent sentencing and parole commission, should assume 

responsibility for educating the police, prosecutors, judges and other 

participants in the criminal justice system to be sensitive to and address the 

unique cultural and environmental backgrounds of alI classes of offenders. 

Recommendation 18: 

Govemment initiatives should be put in place to ensure that quaWied members 

of visible minorities are equitably represented in all segments of the criminal 

justice system. 

Recommendation 19: 

Aboriginal people should be invited to make representations to the court during 

sentencing hearings, including: (i) full representation of the background factors 

which gave rise to the offence; and (ü) detailed presentations of community and 

individual views on sentencing alternatives. 
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Recommendation 20: 

Aboriginal bands should be encouraged to establish and admiaiPter community 

tehabilitation and deterrence progranis which they anticipate can be productive 

for their own people. 

Recommendation 21: 

Sentencing judges should be encouraged to utüize the provisions of section 

7182(e) of the Criminal Code by adopting sentencing alternatives wbich invohre 

aboriginal communities in the process. Such alternatives shouid include, but not 

be iimited to, heaüng contracts and sentencing circles. 

Recommendation 22: 

The Young Offenders Act should be repealed and appropriate provisions 

included in the Criminal Code to deal with young persons. 

Recommendation 23: 

Section 13 of the Criminal Code should be repealed so that all persons, 

regardless of age, will be subject to the criminal law. 

Recommendation 24: 

The amendments to the Criminal Code would include restraint provisions 

similar to those now contained in section 3 of the Young Offenders Act for 

young persons who appear before our criminal courts. 
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Recommendation 25: 

The definition of Young person" under the amended Criminal Code should 

be "al1 persons under the age of seventeen". 

Recommendation 26: 

AU persons charged with onences under the Criminal Code be tried in one 

court. 

Recommendation 27: 

The Criminal Code should contain provisions that empower sentencing judges 

to suspend the prRilege of a young person to obtain or  maintain licences, 

permits, o r  other similar instruments, upon conviction for any offence, simiiar 

to that contained in section 734.5. 

Recommendation 28: 

Sentencing judges should be encouraged to emphasize specific deterrence and 

accountabüity when deaiing with young persons and ensure that aiï offences 

carry consequenees, including short, sharp periods of incarceration for first or 

second time offenders. 

Recommendation 29: 

Trial court judges should be encouraged to accept a greater supervisory role 

when sentenciag offenders to reduce the over-reliance on incarceration in 



appropriate cases where there is no serious risk to the public. 

Recornmendation 30: 

The Minister of Justice should provide funding to encourage aiï Canadian 

jurisdictions to initiate programs for Intensive Probationary Supervision/ 

Electronic Monitoring as an alternative to incarceration to assist sentencing 

judges in making such dispositions. 

Recommendation 31: 

Appellate Courts should be encouraged to develop guidelines to assist trial court 

judges in determinhg appropriate cases for alternative sanctions in lieu of 

incarceration. 

Recommendation 32: 

A limited number of experimental correctional boot camp facüities should be 

established by Provincial governments as pilot projects, with fimding assistance 

from the federal government, based upon the experience in the United States. 

The affect of the experiment on both short-term and long-term recividism 

should be closely monitored on a scientific basis to ensure that the stated goals 

are being achieved. 

Recommendation 33: 

The Permanent Sentencing and Parole Commission should work with agencies, 



both public and private, to develop policies and programs to (0 educate and 

inform the public on crime rates ard prevention strategies; (ii) promote effecfive 

reconciliation between victims and offenders; and Cui) involve community 

organizations and interested individuah in the process, in order to address 

the social problems which contribute to crirninaiity. 

Recommendation 34: 

The Commission should monitor those policies and programs on a regular bais  

to ensure that they are efCective1y addressing their stated goals and work with 

al1 forms of the media to get the appropriate messages to the public. 
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