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This thesis explores aspects of the interplay between the legal regimes that comprise a 
common law constitutional democracy by using anti-disahination noms in Canada as 
the focal point of the andysis- 

The thesis introduces a paradigm with which to understand t k  Iegd order as comprised of 
distinct legal regimes, such as the common law, the statutory regime and the constitutional 
regime. The constitutive elements of each regirne, as an ideal type, are outlined. More 
specificaiiy, the thesis sets out the legal personaiïty at the core of each regime, the source 
of legitimacy upon wnich each regime rests, the theory of justice at the basis of each 
regime, and the interpretative methodology, institutional design and prïmary fimction of 
each regime. Nomatively, the thesis argues that preserviag the integrity of each regime 
and thus the distinction between regimes is impoztant in order to allow for legai pluraiism, 
which enhances the legiîimacy of the systern as  a whole by allowing for criticai dialogue 
between the communities constnicted by the tegimes- Thus, it is important to investigate 
the interaction between the regimes, so as to ensure non-assimilation and fidelity to the 
constitutive elements of each regime, 

The thesis confronts the interaction between the statutory regime and the common law by 
itlliilyzing the effects a human rights code has, and shouid have, on the common Law of 
anti-discriminatioa The thesis argues that, when a d e  is silent with respect to 
discrimination on a certain ground, the common law is still available. The thesis proceeds 
to develop the common law of anti-disrhination by examinïng the rationales behind old 
cornmon Law cases in light of the common law's constitutive elements. The thesis 
concludes that the common law contaius a non-discrimùiation nom that barsemployers as 
well as providers of goods and Services customarily available to the general public h m  
taking into consideration group-based characteristics of an appiicant or a prospective 
customer. 

The interaction between the constitutional regime and the common law is conhnted by 
examining whether the constitutional bill of rights - the Charter - applies, and should 
apply, to the common law. The thesis argues that the constitutive elements of both the 



constiMÏonal regiine and the cornmon law regime rrpuirr that the Charter not apply to 
common law nomis goveming the kteradon between n~~govertl~~lental entities. The 
andysis M e r  examines the Spensc Cansrdiansrdian context - Canadian legislative history and 
institutionai design - and fin& support for that conclusion, 

The interaction between the constitutionai =@ne and the statutory regime is codbnted by 
investigating the exercise of judicid review over legislative silence, îhrough the example 
of the decision of the Supreme Court of Canada in Vie& v. Alberta, where the legislatiire 
did not include s e d  orientation as a protected pund under the human rights code. The 
chapter concludes that for such rwiew to be consistent with the constitutive elements of 
the constitutionai reghne and the legai order as a whole, it should be exexcised only after 
the common law, which exists at the backdmp of the legislative silence, is considered. 
Oniy when the common Law is engaged and found to p h d e  inadequate protection to the 
human right in question, may the court fând the statute's sïience unconstïtuti~nal. The 
thesis fiiaher argues that in deciding ancillary aspects of the constitutionai question, such 
as standing and temedies, the court should give the legislahne as much opportunity as 
possible to assume responsibility over the ma- This conclusion preserves the integiity of 
each regime and of the legai order as a whole, by enhancing dialogue and d e h i o n .  
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Introduction: Three Legal Regimes 

The primary objective ofthis thesis is to explore aspects ofthe interpIay between the legal 

regïmes that comprise a common law constitutional democracy by using anti-discrimination 

noms in Canada as the focal point of the andysis. 

1. Legal Analysis and the Classification of the Legal Univeme 

There are several possible ways to classe the legai universe. Text books and law schools 

often divide the law into topics - contracts, torts, cnmuiaI Law, labour law, and so on. Each 

topic is said to govem a certain set of human interactions acwrding to the salient features 

that dehe  these interactions. Among these features are the interests of the parties involved, 

the nature of theu relationship, the hann at the centre of the dispute and the structure of the 

market in which the activity takes place, Other classincations parse the legal universe in 

different angles. A classification may distinguish between substantive law and procedurd 

law. Anotther ciassi£ïcation may highlight the differences between "black letter lad' and 

" first principles", between doctrine and theory or between 'is' and 'ought' in law. Such 

classincations are less concemed with the specinc subject matter of the Law and more with 

other facets of the legal phenornenon, as part of our quest to unpack the concept of law. 

Each of these classScations illumihates an aspect of the Iegal universe and allows us to .a 

examine the interaction between the categones created by the classification. Thus, we can 

examine the relationship between restitution and contract law, between the offence of 

sexual assault and the procedures set in place to prove the offence (or a possible defence), 

and between a specific set ofcases and a thmry that purports to explain and justif;l them (as 



weil as govem m, similar cases), rii other words, each of these c l ~ c a t i o n s  is a part 

of the d y t i c a l  -1s commonly used in legal anaiysis. These classifîcations consthte the 

variables, constant or dependant, with which we investigate law and inform us of the 

possible Links between the Merent  components of a legai system- 

This thesis WU focus on one such possible classification of the legal universe, according to 

which the 'lad in a given jurisdiction coasists of diffkrent legai regimes. Each of these 

regimes is organized amund a set of constitutive elements. These elements include, 

among others, the following: the unit of analysis, by which is meant the characteristics of 

the legal pemnality, be that an abstract mord agent, a relational, embodied member of a 

contextual community, or a group comtructed mund a cornmon interest or a s h e d  

identity; the concept of justice, whethet corrective, distributive, restorative and so on; the 

source of legithacy, hcIuIuding reason, wi& or the divine/naatural; the primary fhction of 

the regime, whether that is to settle disputes between individuals, to regdate and educate 

the polity, or to contain and direct governmental powa, among othets; the dominant 

interpretative approach, which might be a quest for coherency among the principles 

stemming from previous cases, a quest for reaiizing a specific social purpose (either 

original or contemporary), or a quest for securing meanhgfid demoçratic, deliberative 

process; the set of institutions primarily in charge of developing, interpreting and applying 

the n o m ,  includhg the courts, legislatures, administrative agencies and constitutional 

assemblies; aud the nonnative sources that are available to adjudicators as part of the 

regime, including a body of case law, regulations, statutes, scriptmes, customs, 

constitutional documents and p~c ip les ,  



The elements defhe, a d  are being defined by, the Iegd re- of which they are a part. 

Taken together, these elements constïtute what could metaphoridy be texmeci a galaxy 

within the legal universey orbiting around its centre of gravity, e v 0 1 . g  accordhg to its 

riininsic rnodur operendii As the iist above reveals, each regime Is uniquee However, as  a 

Iegal regimey each must be organized around an aspect of the d e  of law, which, at least as 

far as the adjudicative facet of the regime is concenied, must include cornmitment to 

coherence and consïstency, sometimes r e f d  to as "treating like cases alike",' accordhg 

to the regime's organïzing elements. 

According to this classification, the legal order, as a whole, must contain a set of "conflict 

de s"  to inform the adjudicatot about which regime should apply in case the nonnative 

result produced by one regime is in confiiclt, or in tension, with the result produced by 

another. in addition, the Iegal order must contain "relation d e s "  or " d e s  of 

engagement", which inform the adjudicator whether, in deciding the content or application 

of a nom in one regime, she may be informeci by the nomis contained in neighbouring 

regimes. After all, the legd galaxies, or regimes, are not sealeci off h m  one another and 

events or developments taking place in one may or must affect the others, depending on the 

structure of the relationship between the legd regimes, The " d e s  of engagement" are 

necessary not ody to set the primary and secondary normative sources available to the 

adjudicator, but also in order to maintain the integrity of each legal regime, so that it does 

not dissolve into the neighbourhg legal regime which infiuenced itZ 

1 Argumentum c i  simili varet in leye (Co- L i a  19 1)- 
Such an approach to a legal regUne is smiiiar to the position Niklas Luhman'takes towards the entire 

legai system, See "The Unity of the Legal System* in G. Taubner, d, Auîopoiefic h: A New Approach to 
Law andSociety (Berlin, New York: Walter De Gruyter, 1988) at 12, Whereas Luhman highiights the unity of 



For example, in a cornmon law constitutional dem~cracy, we can iden* three main legal 

regimes: common law, statutory law and constitutioxtai law, alI of which, together, 

comprise the wnstihtionai structure of the state- Modern day common law, it should be 

noted, includes two sub-regimes: private law and administrative, or public law, each 

organized aromd Îts presumptions and institutions (previous distinctions, such as between 

the common law and eqyity, have been abolished), It shouid m e r  be noted that 

introducing a layer of separation of powers between a federal and a statefpvinciai level 

adds another axis dong which the three regimes may interact, since each of these regimes 

must be placed on the federal-state/pmvincid continuulll A common law constitutional 

democracy may include additional legal reghes, such as civil law, aboriginal law and 

religious law, thereby enhancing the diversity of the officia1 structures of govemance and 

enrichhg the possible modes of interaction between the legd regllnes quilted into "the law 

of the land" - m 

As mentioned above, for the different legd regimes to constïtute a single state - or any 

other legaI-political unit - there has to be a set of d e s  which govem possible confiïcts 

between the différent legal regimes. Such confIïct rules may be seen as establishing a type 

of an hierarchical order between the legd regirnes - one is "above" the other. The 

classification advanced here takes into consideration not only the vertical dimension but 

also the horizontal one: not all regimes must cover ail areas of law; some areas can reside in 

the domain of only one galaxy. Hence, the hierarchicai description is helpfid primariiy in 

"head-on'' collisions between norms h m  two different regimes peaainùig to the same 

the legal system as a whole, this thesis highlights the differences within the legal order by focushg on the 
unity of each regime that comprises the legal system- 

4 ' INTRODUCTION 



sociai space (or legai question), and might be l e s  helpfid in deaihg with the mqective 

positionhg ofthe different regimes in other scendos. 

In a common Iaw constitutional democracy, the general confllct ruie between the wmmon 

law and statute law wouid give precedent to statute. The genesis of this precedence Iies in 

the British tradition where the Crown and, since 1688, the Crown in Parliament, is the 

source of sovereignty. The justification of the codïct d e  is c o b e d  by the modem 

expansion of the hchise  and C o v e n t  democratic theories highiighting the centrality of 

choice, participation and representation of "we, the people". In other words, in case of a 

head-on collision whm a cornmon law precedent directly contradicts a statutory de, the 

latter, as a product of the el& representatives, would prevail, at l e s t  as a g e d  matter. 

Similarly, given the position of the constitution as the supreme will of the sovereign, and 

given its fiuiction to regdate, at least in part, the politicai process and the distniution of 

powers, constitutional noms take preeedent over "ordinary'' majority will as expressed in 

legislative rules. Thus, a statutory d e  which contradicts a constitutionai nom would be 

ineffective, 

Having said that, such head-on confiicts do not exhaust the possiile modes of interaction 

between the legal regimes. At a basic level, this crude hierarchical description does not 

inform us whether, or in what manner, the constitution should interact with the common 

Law. Moreover, these conflict d e s  do not address the dynamic, interpretative nature of the 

legal regimes: often the adjudicator is not presented with settled law on point, but has to 

determine in the course of litigation, the "best" interpretation of a common law, statutory 

d e  or constitutional norm according to the respective regime's methodology and 



principles of intetpretatrCotl In so doing, the questiCon of a possi'bIe Xice h m  a 

neighbousing regime, including the possible preclusion of access to one regime by the 

presence of another, may arisearise While some inteqretative presumptions may dot this sphere 

of interaction - for example, common law c0nstitutÎonal democracies often pmceed on the 

basis that statutes shouid be interpreted so as not to offend the constitution - it appears that 

more conceptuai work is necessary in order to better map the infiuence that one legal 

regime may have on its neighbours. In particdar, the muent confiict d e s  are less then 

helpfd in dealing with cases of 'clegislaîive silence", where the statutory regirne appears 

not to have covered a certain sphere of social interaction. What should be the common 

l a d s  reaction to this silence? What should be the reactïon of the constitutional regime? 

Furthemore, the hierarchical paradigrn mentioned above does not infonn us, prima facie, 

whether there is any nece- Sequence the adjudicator should follow in dealing with a 

concrete dispute: should she tum fitst to the interpretation of the common law n o m ?  To 

the interpretation of a statute that perhaps applies? To the constitution? Does the order 

matter at ali? 

The purpose of this thesis is to explore the spatial, rather than merely vertical, aspects ofthe 

interplay between the three basic reghes in a libera19 common law constitutional 

democracy. In order to avoid wandering into the abstract, the thesis WU ground itseIf in 

concrete legai questions, in a concrete juridiction, through which the interplay will be 

examined. Thus, C d a n  case law, statutes, constitutional instnunents and matchhg 

institutional structure will be used as a case study. The Canadian system is attractive 

because it o f f i  a nch and nuanced constitutional structure9 which includes robust common 

law, statutory and c011Sfitutioml regimes. More speci£icaily9 the Canadian constitutional 



- regime incldes a pas- ~omtihdrion A& whïich incorpo&s a modem appmach to the 

protection of human rights, an approach wàich seeks to ameliorate some of the tensions 

stemming h m  the wunter-maj~ri~an nature of constitutionai judicial review- 

The concrete legal question organinng the sbidy of the interaction between the t h .  

regimes will focus on antidiscrimina . . *  tion n o m  in the regimes. More specifIcally, the legal 

question this thesis poses, so as to provide an organizing theme for the study of the 

d i f f i t  regimes, is the foiiowlng: what Îs the effect that a neighboring regime may, may 

not or must have on the content and availability of anti-discrimination n o m  in the studied 

regimes? As part ofanswering this question, the research will delve into the intriCacies of 

anti-discrimination law in each regime, to the extent that they illuminate the constitutive 

elements of each regime and the " d e s  of engagements" with other regimes. 

Focusing on the distribution of antidiscrimination n o m  across the diffet.ent legal regimes 

provides usefûl lenses through which to view the interplay among the regimes. This 

interplay consists of the mixture of positive law, wkther case law, statutory law or 

constitutional principles, and "silencey7, namely the lack of definitive disposition of the 

content and application of the nomis in ciiffixent legal regimes. 1t is hoped that a by-product 

of the investigation wiil lead not only to a better understanding ofthe interaction among the 

regimes, but also to a better understanding of anti-discrimination Law. 

In a nutshell, the three substantive chapters of this thesis will argue the following points: 

1) (a) The interaction between the statutory regime and the common law shodd not 

preclude r e m  to cornmon law causes of action and to common law jurisprudence 

when the statutory instrument in question does not so requïre. 

Constitution Act 1982, behg scheduie A and B to the Canada Act 1982 (U.K.), c- 1 1- 

INTRODUCTiON 



@) The cornmon law, once its constitutive elements are acknowledgd and once 

previous case Iaw is addresseci, contains a corractive anti-di- - . .  0 on nona 

2) (a) The interaction between the constitutional bill of rights and the common Iaw 

requires that the cornmon Iaw govaning interaction between non-governmental 

entities remains outside the scope/appiication of constitutional rîghts, 

(b) The constitutional imperative placed on the cornmon Iaw is that the common law 

maintain its integrity, that is, that it stnve for intemai consistem and coherence. 

3) (a) The interaction between the constitutionai regime and the statutory regime in cases 

of legislative silence shodd recognize the presence of the common law; thus 

coi1Stitutional judicial review over legidative silences shodd occur only when a 

relevant common law failme has been identifid 

(b) Given the common law nonas of anti-discrimination, a legislative decision to 

rernain silent and not extend the protection of the human rights code to cover a 

certain ground of discrimination does not automatically engage the constitutional 

anti-discrhbation nomi, 

In deciding whether the constitutional regime should be engaged, or in chwsing the proper 

constitutional remedy in such a way that the integrity of the constittutional regime, as well 

as the integrity of the other regimes and the rneta-constitutional design as a whole are 

maintained, it is necessary that the judicial decision seek to preserve a mbust institutional 

discourse and inter-regime dialogue. 

Before outlining in greater detail the structure of the thRe chapters and the specific set of 

legal questions each chapter will examine, some methodologid aspects need to be 

addressed. 



2. Methodology: Between Theory and Practice 

Method~bgically~ this project is situated at the juncture between theoty and practice, as it 

contains both normative and descriptive claims. On one level, the pmject accepts the 

normative reality as it nnds it; it look at the exïsthg body of case law, institutions and 

modes of legitimacy-generafing justifications and accepts them as a given socid fan R 

does not attempt to reinvent the common law, as an idea, h m  scratch, nor does it ignore 

specifïc precedents, statutes, or sections ofthe constitution. It does not attempt to confiont 

the basic institutional design thmugh which the cornmon law, statutory law or the 

constitutional law operate* In that sense, the pmject is practice-onented and the sttength of 

the general statements contained herein is limited by the strength of the nonnative theories 

embedded in the studied jurisdiction 

At the same tirne. the approach advancd here is normative in that it assumes that al l  legal 

regimes contain a normative element - an aspiration to be coherent, to promote a certain 

theory of justice. to carry out a certain social a c t i o n  - and thus d o w  us to speak of a 

cc better" way of reading cases and to criticize other cases as inconsistent with principle and 

theory. Similady, the normative aspect aliows us to critidy examine some procedures 

within the institutional design for their consistency with the rationale behind the design as a 

whole. 

For example, the Canadian constitutionai regime. as explicitly stated by the Supreme Court 

of Ca~ada,~ draws its legitimacy. at least in part, h m  the emiched Institutional dialogue or 

partnership between the courts and the legislatures regarding the scope and application of 



constitutional rights. This thesis wilI not questiCon the nomiatnre jdcation behind the 

concept of dialogue or partnership as  strengthening Iegitùnacy, but wül accept as a given 

that institutional didogue as a fonn of deliberaîion enhances the legitimacy of a 

constitutional dernocracy as a rights-based system of ~ e ~ g o v e m m e n t  The thesis will, 

however, examine what the concept of institutional dialogue (and deh'beration in gened) 

entails in terms of the relationship between the constitutional regime and its two 

neighbours. In so doing, the thesis will take a aiticai look at Vienci:' the Supreme Court of 

Canada decision which estabiished dialogue and d e i i i t i o n  as the governing theory, and 

examine the fit between the several specific holdings of the case and the theory. 

Another way of casting the methodoiogy of ttus thesis would be to situate it at the 

intermediate level between theory and bIack-Ietter law. Legal doctrine, properly conceived, 

has to embody past precedents and govem futurp cases in a detailed, almost technical 

manner, but it may not lose sight of the theory, or theories, which expiai. and justify the 

legal universe and the social institutions of which the doctrine is a part. Thus, legal doctrine 

is situated between a technial approach to the holding of previous cases (or the words of 

the statute) and principle, or normative justification for the holding of the previous cases. 

Such an approach avoids the pitfalls of a -tic9 mecMd approach to a legal question, as 

well as the s m s  of full engagement with the foundational (and epistemologicai) aspects of 

law, 1egitimar.y and morality in deciding each legal question. 

Put differently, appreciating the dynamic and normative nature of doctrine on the one han& 

and its cornmitment to past decisions and procedures on the other, allows us to bridge 

theory and practice. Such an approach acknow1edges the evolution of our understanding of 



the governing theory, and o f f i  an opportuni*ty to take note ofthe evolution of the s0clSOClal 

conditions which uuderiie the institutions, tmmactions and interests governeci by the 

doctrine- Thus conceived, we can examine the dialestic interaction between doctrine and 

the social order in a polity striving for the d e  of law, without having to take a 

metaphysical position regarding the nature of the world At the same the, the normative 

power of our finding is going to be, by definition, limitai to the theory that the studied 

practice contahs, precisely because of the intermediate locus of the discussion, which 

avoids a general discussion ofmorality and legitimacy in the abstract. 

Another methodologicai aspect integral to the Lind of examination embatked upon here is 

the resort to the "ideal type7'. For example, the common law, as an ideal type, is a regime 

organized amund reason, That is not to say that judges at al l  t h e s  and in al i  cases have 

approached their judicial duty to interpret, develop and apply the cornmon law with the idea 

of reason, rather than politics @ersonal preferences, institutional maneuvering, public 

relations) in mind. An empirid appmach to the mannet in which the common law bas 

evolved and has been applied would likely reveal instances - judicial decisions or positions 

of judges and Iawyers - which are inconsistent with the common Law as a constnict of 

reason and corrective justice- Thus, a purely empirical approach might suggest that, as a 

matter of social fact, the common law is organized aromd a set of constitutive elements 

other than (or in addition to) reason, or perhaps question whether there is any one set of 

elements that could meaningfuiiy organize the common law. 

It is that conundrum that the ideal type concept addresses An ideal type daim operates on 

two levels. On one level, an ideal type allows us to acknowledge the imperfections of actuai 

social life as imperfections; by abstracting an ideal type of a certain practice we may 



acknowledge that Ui actual He7 any p d c e  contains elements h m  other practices, 

without losing site of the ideal constituti.ve elements ofthe practïce under investigation. In 

other words, an ideal type allows us to in- and explain -ai evïdence and provides us 

with a m a w r p  against which we can assess7 evaliiatet and critique aspects of the practice in 

question- On another level, an ideai type daim can be seen as an expansion of the concept 

of an empiricai f m  to include the practice's (or practitioner's) vision regarding what the 

practice is about Such vision infonns the practitioner regarding her social activities and 

provides meanhg to her actions7 even ifthe practitioner in her M y  @ce strays h m  the 

best way to practice. Viewed as such, an ideal type is itseifa social factr a shared concept 

regarding the constitutive elements of a practice, such as its hc t ion  and its source of 

legitimacy. While the concept of an i d d  type does not require that there wil l  be only one 

ideal type, or that all share precisely the same ideal type, it does req. that the practitioner 

recognizes the different ideal types as such, and that the different ideal types can co-exist in 

one practiceb 

This thesis will present an ideal type of each legal regime as part of the anaiysis of the 

possible interplay between the regimes. MethodoIogically, it has to be acknowledged that 

this thesis is exposed to a critique regardhg the accuracy of the ideal type partrayed, as 

well as to a general methodologid critique regarding the value of resorting to ideal type 

claims in g e n d .  

Tuming to the micro aspects of doctrinal analysis, three points should be made. First, each 

of the three theatres of interaction would repuire doarinal moves that match the legal 

The concept ofpractice is analyzed in A. Machtyre, A#er Virtue, 2* ed- (Indiana: University ofNotre 
Dame Press, 1984) at 187-95. See also A, Reichman, A Theoty of Practice (University of Toronto, 
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landscape* For exampIe, cornmon law andysis, by its nature, lepuires continuous 

maneuverhg between the fm of a present case and a possiile rationale or principle that 

would connect these with facts and holdings of previous cases as well as with its 

possible application in fuairr, hypothetical cases. Moving h m  the factp to the relevant 

nonn and back to the facts mwt take into accomt the fit of the nom under consideration 

with neighbouring, established nomis. Analogy, induction and deduction play a promiwnt 

role in such an analytical exercise. h con- constitutional analysis, in its quest for 

doctrine, is sensitive not only to coherence with past cases, but also to possible 

ramincations the doctrine under consideration might have on the respective mle and 

f'unction of the judiciary and the legislsture. Put d i f f i t l y ,  constitutional analysis, given 

the hc t ion  of constitutional judicid review vis-à-vis the political pmcess, is sensitive to 

matters of institutional design, and must taLe into consideration the possible effect a 

contemplated doctrine may have on the participatory processes as well as on future 

constitutionai litigation. This point, it is hoped, wiil be made clear thugh the actual 

constitutional analysis, which will portray hmae possible scenarios that might occur 

pursuant to the court's ruling and reasoning- 

The second methodological point to be acknowledged is the use of comparative law as part 

of the doctrùial analysis. As mentioned above, this project is not a comparative one; rather, 

it focuses on Canadian jurisprudence so as to enrich the theoretical exposition of the three 

Iegal regimes and the " d e s  of engagement? between the regimes. However, at different 

points of the analysis, comparative references will be made so as to iiiustrate a point 

Again, the use of comparative law is regime-sensitive. For example, the cornmon law 

unpubiished, 2000)- 

INTRODUCTION 



analysis includes refe~ences to cases decided in o t k  cornmon law junsdictii, but not 

because such cases have any bïnding legai force. Rather, references to foRign wmmon law 

decisions are premked on the reason-based nature ofthe common law as a legal regime. As 

such, CanaAim cornmon law is expected to examine conclusions reachd by other 

jiirisdictions having sllnüar conceptions, so as to determine whether a holding is compatiile 

with the best i n w o n  ofthe pailrciples underlying domestic case law. The fact that the 

authority relied on is h m  a foreign court ody  means that it has no automatic legal effect; 

it does not mean that it is necessariiy weaker than any other argument. 

Comparative coastittuti*onal law, on the 0th- hm4 is much more jurisdi~tio~specific. This 

is so because constitutional law, at least in part, is a product of the politicai will of the 

specific nation as crystallized through unique historical and xxiological evoIution- 

Similarly, the politicai process that the cmstitutional regime ~gulates might be organized 

differendy and the division of powers between the federal and the stateIpvincial level of 

goveniment, including the stnicture ofthe state/fedd judiciary, might be different. Thus, 

comparative constitutional law requks a sensitive approach in cross-jurisdictiod 

reference; such references can equally be used to flesh out a point of contrast as to provide 

an authority supportive of a point of c~mmonnality~ 

Having said that, the diffiences between constitutional structures should not be confiised 

with ma- of theory, which traoscend jurisdictional borders. The counter-majoritanan 

dilemma is part of all constitutional democracies which include the feature of judicial 

review, even where its sting is blunted by a specific design which sets a relatively low 

procedurai bar for amending the constitution or allows for other mechanisms by which the 

legislature may reject or suspend a certain interpretation of a constitutionai right. Similarly, 



the idea that mer d e h i o n  enhances the Iegihacy of the coIlStitutiomI stnictirrp 

ought to be true whether a certain system incldes a modem bül ofnghts or an old one. At 

the same tirne, when making cross-jurkdictiooal theorethi clallas, we must ensure that the 

relevant theory is compatible with themies borne by the domestif practice- A certain theory 

might purport to be universal, or might prirport to apply in certain jdsdictiow, yet theones 

generated by the specinc jwisdiction under consideration might infonn us otherwise.' 

The third methodologicai point to be mentioned goes to the relationship between the 

structurai theme of this thesis - the examination of the interplay between the three legal 

regimes - and the specsc legal question through which the interplay is examineci- As 

mentioned above, the examination of the interplay is grounded in a concrete jurisdiction, 

using a concrete legal question as the 0 r g a . g  morif: This approach stems partly h m  

pedagogical reasons, so as to provide examples of the more general propositions, dthough 

that could have been a reason suffilcient in and of itseK However, the additional, if not 

main, impetus behind exploring the ab- construct through the concrete example is the 

symbiotic natule of the two: a legal regime exists not only as an abstract construct, but also 

as an actuai practice, organized amund concrete legal questions. And conversely, the 

aoalysis of any concrete legal question does not take place in a vacuum, but as part of a 

legal regime. This dialectic nahite of a legal regime - the interaction between an abstract, 

general constnict comprised of the building blocks, or elements, referred to above, and a 

particular disposition of a legal question - can best be captured through a detailed analysis 

7 For example, some theories claim that the content of fireedom of speech mcludes W o m  to express ali 
views and that fieedom of expression is a universal right, This is the predominant vlew 0fU.S- jurisprudence, 
as articulated by Holmes J, in Abrcmts v, US, 250 U S  616 at 630 (1919) and later adopted by President 
Clinton in his speeches in China Such a theoreticai c lah  might be problematic if it clashes with a 
contradicting theory as generated by local practice, Ske agi R v- Keegstrar [1990] 3 S-CX 697- 



of a specific legai question. A case study, thaefore, is more than an illustration; it is an 

integral element ofthe i n q w  itseE 

Put différenly, part of examining the interaction between the legal regimes must entail a 

detailed investigation of concrete legal questions through the analysis of concrete cases. 

The simultaneous existence of the legal regime at the abstract and concrete levels demands 

that attention will be paid to an actual legd question, which may be (or was) adjudicated in 

court, Viewed as such the analysis of the con- legal question is not merely incidental 

to the interplay between the regimes, but Ts a part of our understandhg of each regime, and 

therefore of its possible points of contact with its neighbouring regimes. 

Methodologically, then, this thesis will weave a dual thread: the structural analysis of the 

interplay berneen the regirnes and the analysis of the concrete legd question. 

Consequentiy, as part of examining the features of each regime, this thesis wil l  go to some 

length in exploring the possible answers to the legal question posed in each chapter. 

The structure chosen poses a challenge since it contains more than one linear theme in each 

chapter - the structural analysis of the interplay between regimes and the analysis of 

concrete legal questions. Embadang upon the above joumey may seem like writing - or 

reading - two theses at the same tirne. 

One way to m b ï m k  this perd is to thread the study of the three possible interactions - 

between the common law and the statutory regime, between the common law and the 

constitution and between the constitution and the statutory regime - dong a historical 

narrative. In the beghbg, the thesis will argue that there was the common law; its 

perceived fdures promoted specific legislation; then came the Chmter, to address possible 



shortcomhgs in the political discoutse, whüe mking other types of concenisenis Keeping this 

narrative in the background is helpful in keepïng the two story iines in synchronicity. 

However, it shouid be noted that this somewhat simplistic historical motif- be unique to 

Canada- In the United Statesy for example, constitutional protections date back to the 

eighteenth and nineteenth centuries, pior to the shift toward a positive assumption of 

responsibility over rïghts by state and Federai legislatutes in the second half of the 

twenieth century. Tbls distinction, nevertheless, shouid not automatically imply that the 

relationships between the t h e  iegal regimes must be different in the U.S. The sequence of 

evolution does not necessady alter the constitutive elements of each legal regime, nor the 

possible relationships between the dIfferent regimes. Arguably, it matters Iittre to the 

common law whether a constitutional bill of rights was emcted at the time the state was 

founded or a century later. Thus, if this thesis were to be WZitten about the U.S., its 

substantive conc1usions regarding the interaction between the legal regimes need not be 

different. Perhaps the peculiarities of the U.S. evolution wodd have required a different 

structure in order to rely on the histoncal narrative as a background motiii aiding the 

navigation between the concrete legal question examinecl and the theoretical implications 

regarding the interplay between the legal regimes- 

3. The Basic Building Blocks - Descriptive Definitions. 

This subsection will briefiy Lay out the constitutive elements of the three regimes that this 

thesis wîil examine. The regimes will be compared to each other using some of the 

variables enumerated in subsection one, above: the source of legitimacy, unit of analysis, 

concept of justice and primary function. The two other variables - dominant interpretative 



approach and set ofinstitutio~ pnmarily in charge ofthe regilne - wiü be alluded to only 

bnefly. According to the methodology outlined above, this description, or definition, ofthe 

variables, should be seen as an ideal type of the pracfices we cutrently have. 

The nrst variable tbrough which the regimes will be examinecl is the source of legiti'macy. 

Capturing the essence of the common law with respect to its source of legitimacy might be 

contentious. The common law we c d y  have, Le., the histoncal product of the past 

1000 yeam, may fit one oftwo possi'ble descriptive deiinitions: firsf the common Law is a 

product of the n o m ,  customs and mores of specific comrnunities as they evolved 

throughout the generaiions. In other words, the common law in each community contains 

and reflects the moral sensibilities (and idiosyncrasies) of each community, its vision of 

justice and what it holds sacreci- Thus, the content of common law noms may Vary across 

the Commonwealth world, between nations and between the units of a Federal state. New 

Zealand's principles of libel law may dWer fiom England's and Vermont's k m  

California's. This diversity, according to this definition, is a result of varying community 

nomis? Judges, as weU-versed members of their communitie~~ wem delegated the power by 

the sovereign to ascertain the content and application of these commmity n o m .  

A competing appmach to the legitimacy of the common Law views common law 

adjudication as a quest for prhciples derived nom reason shared by ail moral agents. 

According to this concept of the common law, a convincing justification for a common law 

d e  is not merely that a certain community happens to believe a certain conduct is unjust or 

inefncient, but that a moral agent would corne to the conclusion that this rule flows fiom 

her personhood, as an equal member of a community of moral agents. In other words, the 



unit of analysis is an abstractmoral agent, and the source of Iegitimacy is reason, as derived 

Under this ideal type of the cornmon Law, the variations among the cornmon Iaw 

communities across thne and space shouid be viewed as part ofthe ~e~ref lec t ive  quest of 

the common law in general to achieve wnsistency and coherence with the bedrock concept 

of moral agency? Or, put diffierently, given that we, mortals, are not ab- human beings 

but rather exist embodied in an historiai wntext we can ody strive for the abstract; we can 

never fiilly achieve it, Our inability to secure pure abstract standards does not entaii a 

slippery slope to pure objectivism, but raîher to an appeal for an inter-subjective standard, 

that is, a common sense. Consequently, such cornmon sense rrquires a common, or a 

community within which wmmon sense arguments indeed make sense.'* Dworkin seems to 

take a similar position, in his attempt to j- obedience to law in its integrity." Situating 

8 This vision of the common law Robert Post in "Cultural Hetemgeneity and the Law: 
Pornography, Blaspherny, and the Fust Amendment" (1988) 76 Cal, L Rev, 297. 

This Kantian-Hegetian approach is captured by E. Wehnb, ïRe I k  of Private L m  (Cambridge, Mass.: 
Harvard Univ. Press, 1995); A. Bnidner, The Unie of the Common Luw (Berkeley, Calif.: Univ, of Calif; 
Press, 1995)- 
'O H. Arendt, Lechaes on Kànt's PoIiticaf Philosop&, ed Ronald Beiner (Chicago, 1982). See also A. 
Kronman, "Practicai Wsdom and Professional Charactef' in J- Coleman and E. F. Paul, eds., Phifmophy and 
Law (Oxford: 1987) at 203. 
IL R Dworkin, km's Empire (Cambridge, Mass,: Belkaap Press, 1986). See criticism by D, Réaume, 'Ts 
Integrity a Vimie? Dworkin's Theory o fkga l  Obligation" (1989) 39 U- T, L J 380, Wùile this thesis accepts 
the Dworkuu'an approach as far as the practice of inîerpreiaîion contains a duty to sbive for integriîy, a duty 
which assumes relationship between law and community, t6is thesis nonetheless parts ways with Dwoikln on 
two important issues. Firsî, this thesis does not view judge-made common law as an intri- tkbtic of 
politicai choices indisiinguishaMe h m  politicai choices made by el& representatives, because it is not 
clear what legitimizes such judge-made law. AAer al& in c o r n .  law countrîes (other than some States in the 
US.) judges are not elected and do not view themselves, nor are they viewed by society, as poiiticians. 
Rather, this thesis suggests that ifjudgemade law is uideed poiitics, it is a unique h m  of poiitics, In other 
words, whiie thk thesis could be read as ascri'bing to the common law Dworkinian hiberal morality under the 
banner of 'ceason', in fàct this thesis views the common law, and common law adjudication, as a distinct fonn 
of rnorality (or politics), and it is this form which provides it with the necessary legitimacy. As wiii be 
suggested in the conclusion, this fonn is guarded by the "guacdians" ofthe legal system, according to its 'hile 
of recognition", to use Hart's terminology @ILA. Hah, The Concept of h, 2& e d  (Oxtod: Clarendon 
Press, 1994))- Adjudication, then, is a fonn of professionai discourse, disthguished b m  general m o d  or 
politicai discourse, and common law adjudication embodies a unique form withia the legal professional 
discourse, The second point of distinction between the approach advocated here and Dwvorkin's goes to the 
unity of law. While Dworkin stresses that the integrity of law entails the presence of over-archhg principles 
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reason in the co~nmunity, however, does not alter its centrai role, since it sets the des of  

the debate; its determines what counts as a valid argument, and what is ïrrelevnt, DEerent 

comrnmities may diffi about the requirements derived h m  moral agency; these 

disagreements are not centred around the organking element of the pject  but are rather a 

result of being allowed only a partial, mortai reflection of the abstract, 

It appears that M e  the &st account of the common law may be usefixl as a basis for 

ernpirical as to how commmities govem themselves, it creates a tension, or a 

paradox, between the community-based common law and the idea of dern~ctacy~ The 

reason for this tension is because the f h t  theory which posits the common law as the 

champion of (organic) community values leaves little m m  for an individual to critidy 

challenge these values.12 Thus, it Eiüs to reconcile the crisis of legitimation.13 Moreover, if 

we take the nrst vision of the common 1aw seriously, it is uncIear, fiom an institutional 

perspective, why judges shouid be en- with legal interpretation at all; it is not clear 

what added benefit the legal process, championed by impartial, uneIected judges, b ~ g s  to 

the development of communal nonas, since presrimably if imleed the common Iaw draws 

its Iegitimacy fkom organic values, elected politicians might better capture the sentiment of 

the community and its assessment of how things are done here, The second conceptuai 

Wework of cornmon law, therefore, presents a more attractive paradigm, 

However, accepting the common law as deriving its legitimacy fiom an abstract fonn of 

reason might prove too attractive: if the common law is the quest for reason, or for legal 

that govern, uItimately, the entire legal order, this thesis suggests that the integrity of law suggests that the 
different legal regimes remain distinct and fpithfiil to their constitutive eiements- Assimilating the different 
legal regimes into a smgular "law" nsks a fâîai loss of legitimacy, as will be argued in chapter 2- " R Post, ''Between Democracy and Community: The Legal Constitution of Social Fom," (1993) 
NOMOS XXXV (Democratic Community) at 164. " J- Habermas, Legitimuîion Cr&& (Boston: Beacon Press, 1975)- 



principles that al i  motal agents wouM choose to Iive by, what r d e  is there for the legislative 

regime? For the constitutionai? 

It seems that the Kantian model of moral and Iegai imperatives has to be modIfied in order 

to capture our normative reality- A possible departme point rnay be the theory of justice 

around which each regime is orgmkl.  As shown by Emest Weimib, the private law prong 

of the common law is organized around corrective justice;l4 matters of dista'butve justice 

have, then, t 0 . k  addressed by other regimes. justi is not necessanly derived 

fiom a concept of moral agency, but rather h m  a concept of ~olidarity,~' compatible with 

the ethics of carr.16 Communïty members &are a certain kind of bond" with their 

community, which they do not share with members of other communities to the same 

degree. Since each community may adopt a différent model of solidarity among its 

members, each community may chose to adopt a different distributive scheme. 

Moreover, whereas the primary fiinction of the common law, as organized around 

corrective justice? is to setîie disputes among rights holders and correct breach of duties 

owed by one moral agent to another, a regime which includes a distri'butive element may 

also seek to regdate the market and enhance, via the educative facet of the law, the 

solidarity that ties the community together. Thus, each commmity m y  seek to regulate its 

own market and economy in a different mamer? may seek to alIocate risks among its 

- 

14 E- Weinrii, supra, note 9. 
15 Ronald Dworkin, in his attempt to justifL the duty to obey the laws of the communïty, refers to the 
"ftaternity" which binds membets of the community together. R Dworkin, Law's Empire, supra note 11 at 
198-20 1. 
16 C. Giiügan, In a Dlflwent Voice: P~hologicai &oty and Wemen's Deveiopment (Cambridge, M a s :  
Harvard University Press, 1982). 
17 The bond shared should not be c o n .  with the homogeneity of the community. The community's 
bond rnay be, for example, a certain vision of multiculturalisni or a cornmitment to diversity which aii 
members can &are and identifl with. 
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différent components, and express its CUI-, ïdentity and beiiefi as part of its self- 

goveniance. 

As revealed by the above description, the distributive design, as a dect ion of solidan'ty, îs 

a matter of communai choice. The statutory mgime (and, to a degree, the constitutional 

regime), in engaging in matters of national identity and distributive justice, draws its 

legithacy firom the wili of the people. The actuai choice of the governed as to the n o m  

and procedures by whkh they wish to be governed matters- By acüvely choosing, the polity 

assumes the risks associated with its choices, and thereby assumes responsibility over its 

govemance. 

It shouid be noted that the statutory regime is not confinecl to matters of distributive justice. 

It may, and must, supervise the product of the common law courts, and seek to correct 

judicial wrong tums, Le., instances where, in the legislature's judgment, the courts have 

misapplied the coherent principles of corrective justice. AAer all, judges make mistakes, 

and the COIM.IO~ law incrementai process of self correction is sometimes less than perfkct - 

sometimes it gets clogged - which might infiict undue hardships on the community and its 

members, and thus legislative intervention is required to correct the common law. It should 

be noted that legislatures are not better at elucidating corrective justice principles - it would 

appear that in f a t  they are not - but because they may act on their own initiative, rather 

than wait for the proper case to mach the highest instance, they might prove better suited to 

correct an emneous, but well-established, common law precedent. Legislative intervention, 

while replacing a segment of the common law, need not necessarily be seen as dispIacing 

the entire social sphere nom common law govemartce, and in any event, shouid the 

legislature choose to repeai its statute, the matter would revert to king govemed by the 



comrnon law. In that case, or in the case of s u r g i i  statutory intervention, judges will  have 

to comIISlder whetber the statutory intervention was distn'butive In nature, and thus outside 

the common law, or ratber corrective in nature, in which case the common Iaw, to the 

extent that it is avdable, shouid re-evaluate its position and incorporate the intervention to 

the extent that indeed it is compab'bie with the best readhgs of underlying cornmon law 

prïnciples, 

The notion thaî the legishue may consider principles of corrective justice is wt 

surprising: any law maker - be they a judge or an elected politician - may tesort to the 

principles a moral agent wouId ultimately choose to be governed by. In that respect, there is 

an asymmetry between the statutory regime and the common law, since judges acting in the 

common law regime rnay not wnsider the disûi'bution of social goods other than that 

distn'bution which is necessary for the -stration of justice itself. Legislahrres, on the 

0 t h  band, may introduce distniutive elements to areas previously govemed by the 

common law. For example, the Iegislature may introduce absolute Liability in tort law, may 

consider general deterrence in crafbg a statutory sanction in tort law or in criminal law, or 

may introduce aàministrative tribunals to adjudicate certain matters. 

Similarly, the constitutional regime, as a speçial type of a statutory regime, may resort to 

principles derived hm,  or at least compatible with, both systems ofjustice. It may, and in 

fact must, Uiclude a prong of legit-y denved fiom reason, as will be shown below. Yet 

the constitutional regime is distinct h m  the common law regime and h m  the ordinary 

statutory regime. Ifthe statutory regime is concemed with supervising the common law and 

with regulating the relevant markets and allocating certain risks by setting certain 

standards, the constitutional regime adds the fùnction of regulating the political processes 



Put differenttiy, the constitutional regimey in addition to 0 t h  possible 

unique in its responsib'i for a distinct type ofdistn'bution: the distn'bution of 

power among the organs of the state- By aIIocating powers to the different organs of 

government, incIuding setting the limits on the use (or, in some situationsy on the misuse, or 

lack of use) of such powers, the consîitutional regime establishes the gmund noms which 

contain and defie the political processes. 

Setting the procedures which govemthe poiiticai processes and setting the limits on the use 

of  politicai power through the concept of rights must be infomed by a concept of an 

abstract rights-holder who wishes to participate in the (obstacle-tkee)l8 process of self- 

govement. In that respect, the constitutional regime of a liberal democracy must mflst a 

reason-based prong of legitjmacy. At the same t h e y  imlike the common law, the unit of  

analysis at the core of the constitutionai regime is not necessarily an abstract moral agent. A 

constitutional ~egime may place at the core of its analysis a contexhial, historically-situated 

group, or a relational mernber of a community, It may seek to distribute equal opprhmity 

or equal access to some goods and semices as a social good, or implement a remedial, 

affirmative scheme. 

Moreover, uniilce the common law, a constitutional regime is never a state less regime; it is 

always the ground nom of a specific nation, or political unit. As such, it must capture the 

ethical and cultural elements that distinguish the polity. The ethos and heritage of the nation 

are, in that respect, inseparable h m  any constitutional regime, and fomi part of its raison 

18 The justification of the constitutionai regime as set in place to secure open channels of participation is 
genedy referred to as a process-baseci justification- Such modem theories owe their renaissance to J.H. EIy, 
Democracy and DrStnrsf: A Theory of Jdcial  Review (Cambridge, Mass.: Harvard University Press, 1980). 
See critique in R Bo* The Tempting of AmenCa: Zhe Political Seduction of the itnv (New York: Free Press; 
London: Collier Macmillan, 1990) and 0, Fiss, "Objevity and Interpretation" (1982) 34 Stmr#ord L R 739, 
as to the theory ofinterpretaticm Ely advocates. 



d'être. The comthtional regime, in that coniexf is hcompati'ble with the universal, 

abstract element central to the logic of the common law. Furthemore, where the 

constitution is a product of a particuiar d e m d c  process, it draws lis legitimacy, as a 

positive emctment, at least in part h m  the actual consent of the governed. This source of 

legitimacy - the actuai will, or consent of the govemed - contains two elementsr the 

consent of the governeci at  the time of enacûnenf and the ongoing consent of the governed 

throughout the Life of the constitution. Thus, the constitution, which by definition is the 

supreme Law of the land,19 is at least in pari, a reflection ofan actual political choice. 

In light ofthe above, the constitutionai regime could be seen as infusing abstract p ~ c i p l e s  

of moral agency which demand a democmcy -the ab- power of each and every citizen 

as a moral agent to choose and be govemed by her choices - with the brand of solidarity 

that bonds the polity together so as to wnstnict the specifk nation--te. The constitutional 

regime of any liberal nation-state contaios, then, a certain degree of i ~ e r  tension between 

the universal principles of ù'beralism and the actual identity, culture and heritage of the 

nation. It is therefore not surprising that specinc constitutional documents include a set of 

broad, emotive principles which are in tension with themselves. While "we, the people", 

must agree on the fùndamental principles embodied in our constitution, we may disagree as 

to the scope and application of these principles, Le., on the concrete resolution of interna1 

confiicts between the broad concepts. 

l9 This axiom stood at the kart of M i 6 . y  v. Madkon, 5 US. ( 1  Cranch) 137 (1803)- Modern 
constitutions often opt to mclude an explicit supremacy clause (c.5 section 52 of the Co~~~fitution Act, and 
article 2 of the South Afncan Constitution (Act 108 of 1996))- 



Scholars have suggested that the exnulsifier that mediates between these two sources of 

legitimacy - wilL and reason - is the concept ofongoing d e l i i o n  within the p o I i $ O  and 

among the institutions e m p o w d  by the poiity to determine the =ope and appiication of 

constitutionai rights and p ~ ~ p l e s ? '  Deliberation, and its maniféstation in the Institutional 

design that fosters dialogue, is an intemiediate source of legitimacy in the seme that it does 

not resolve the tension between wiii and reason Instead, it requires participants in a will- 

based regime to respect the will of the participants in a reason-based regime (even though 

for the participants in the reason-based piocesses, wilL is irrelevant) and participants in the 

reason-based regime must a s c r i i  reason and rationale to the product of the d-based  

regime (even though reamn-based arguments probably piayed iïttle role in that regime). In 

other words, debate is a common denominator between will and reason. W'ï-based regimes - 

associate debate with bargaining and compromise and reason-based regimes associate it 

with a process of objective tnrth-finding. When these two regimes interact, or when these 

two pa-radigms are infiised into a single regime, each regime (or institution) assumes the 

other is 'taking its language'. A d-based regime (or institution) approaches the product 

of the reason-based regime (or institution) as if the latter is a reflection of the wiiL of the 

people. Hence the reason-based product is accorded a place in the bargaining table. 

Similady, reason-based processes attribue reason to the wiii-based processes, as  if the 

participants in the 4 - b a s e d  processes were guided by reason, Tberefore, the product of 

the will-based bargaining is perceived as an attempt to elucidate a coherent purpose. Since 

J. Habermas, Legiîimmon Cris&. supra note 13, Ensuring meaningfiil dehiration, accordhg to 
Habermas, is a manifestation ofcikns' autonomy to be govemed accordhg to the* will, as  constrained by 
requirements derived &rn ab- moral agency, namely the right ofall citizens to meaningfully paciicipate 
in the processes of poiitical choice. 
21 Ske e-g,, C, Sunstein, Legal Reasoning and Political Co@ict (New York: Oxford University Ress, 
1996); C- Sunstein, One Case at a Time: JdiciaI M m i m u I ~  on the Supreme Court (Cambridge, Mas.: 
Harvard University Press, 1999). 



each regime talks the language of either wiü or reason, and sùice in each m g h e  debate is 

important, wiiL and reason may m-exïst 

Thus, the ongoing debates within each of the thtee branches of govanment and the 

dialogue between the courts, the legislatures and the govemments @ocal and national), is 

premised on the idea that an agreement on the generd theory behind any given 

constitutionai question may be elusive. Yet the process by which the advocates and 

adjudicators rely on the different theories and ethoy for extrapolating a solution for the 

concrete dispute provides not only the needed Iegal and political resolution but another 

incremental segment of the bond between the particulai: aspects of soiidarity and the 

abstract aspects of moral agency. Deli'beration, as an "intexmediate" source of legitimacy, 

ensures that difFerent theones of justice, different theories of the d e  of the state, and 

diff'erent theories of interpretation, are taken into account by the various participants in the 

decision-making process. While a judgment in a case may not reflect the res01ution of the 

theoretical debate, it does provide the polity with a way to resolve the concrete dispute at 

band and maint- the processes of self-~flection and ethos-building, which are essential in 

a democratic state. Thus, dehhtion,  as an intermediate source of legitimacy, is a 

necessary site in which, or process through which, to manage the tension built into the 

concept of a constitutional liberal democracy. 

The centdity of dehiration is also apparent if we shift our focus nom sources of 

legitimacy to the institutionai design of a constitutional democracy. A democracy that has 

decided to remove some issues k m  the exclusive Party-political domain (without 

foregoing its cornmitment to ~e~government) has corne to the conclusion that: a) some 

values are fiindamental to its democratic design or to its national identity, and b) that the 



political process fbs  certain institutional biases that require the introduction of 

constitutional judicial review. For example, assuming that in the absîracî we agne that 

individual or mino* rights should be protected to ensure that democracy does not becorne 

a zero-sum game and that minorities, especialiy chronic minorities, are not excluded h m  

the allocation of basic socl*al goods, including meanin@ partifcipation in the process of 

allocation and that basic inaiienable rights of an individual in a democracy are not quashed 

for the benefit of the majority, the question becomes one ofconcretïsation. The actuai scope 

and application ofthese rights and fkxioms in concrete, pdcular instances takes centre 

stage. And since disagreement on the actual scope and application of these rights and 

&doms can hardly be avoided,z institutional design makes a ciiffierence. Which 

institution gets to decide whaî issues? Who has the nnal - or the first - word on what? 

Should judges be considered the ultimate guardians of the constitution? Should the 

legislatures? Should we trust judges more, since they are fiee fiom the pressures of the re- 

election process? Should we trust them less because they are politicaüy unaccountable? 

Scholars have not yet identifieci a clearcut solution which would demand providing one 

branch of govemment or another with the uitimate and finai power to fix the scope and 

" Disagreements in judgment, as an empirîcal matter, have accompanipanied adjudication h m  t h e  
immemorial. However, philosophers disagreed on the meanhg of disagreement, Kant, for exampIe, argued 
that disagreement is a sign of the incomplete exetcise of judgment, if the two m i n g  +es would 
engage in a genuine exercise of judgment, Kant submiued, they should ultimately reach an agreement, given 
the universal "cornmon sense", However, Kant conceded that it is uncleac how one may engage iu such an 
exercise in one's flesh and biood form, given one's inability to detach h m  one's @al perspective- Thus, m 
real life reasonable people may dkgree, and therefore a court of law must decide and settie a dispute, one 
way or another, so as to give content to the iitigants' rights and obligations. Arendt located judgment in acnial 
- as opposed to the metaphysical - wmmunities, and therefore would attribute disagreement to the 
heterogeneous nature of the community (comprised of sub-communities of "cornmon sense"). See J. 
Nedelsb, Judgmenr; Diversi@ and ReIdonuf Autonomy (Paper presented to the Association of Poüticai 
Science) in Nedelsky, Judgment Smi'nm ~oronto]: Faculty of Law, University of Toronto, 1997 and 
references therein- Mshtyre, n p s a  note 6, attniutes disagreement to the very idea of Ii'beraüsm, not only 
because it uses a-historical concepts, but because it denies virtue. But the question remains: is disagreement a 
flaw or a virtue in itself! As I, Brennan pointeci out in '?n Defeuse of Dissent? (1986) 37 Hatings LJ. 427 
disagreement in law plays a crucial part, as it allows tiiture generation of judges, Iawyers and academics to 
evaluate the strength and weaknesses of the majority's opinion (Le, the judgment agreed upon). 



application of constitutional rïghtsP PhiIosophidy spealang, perhaps we have to 

recognize a degree oftension and ambiguity in the very idea of government.24 

It is in that context that the notion of inteeinstitutional deliberation is he1pfiil- Courts 

through the judicid process ensure cornmimmitment to enurneratexi rights and a certain design 

of allocation of powers. Yet courts have th& own institutional bisses? Legislatuces, 

therefore, should have an effective way to lespond to judicid decisioo Therefore, a design 

which enhances dialogue b e e n  the branches appears attractive- It shouid be noted that 

such conceptualization of institutional dialogue and deh'beration renders the question of 

judicid versus legislative finaliîy as secondary and indeed, on îhe verge ~fimmaterial?~ 

By way of concluding this section, it might be helpful to provide the reader with a 

simplified table, summarizing the attriiutes of the three different regimes, as descriptively 

defined above- 

23 While judges, king ûee h m  the need to get re-elected, are somewhat more removed h m  "the 
passions" of the majority, it is not clear that the majority is hdeed so passionate, or that its passions should 
necessarily be ignored (as the passion may be passion f o r ~ k e  against a h z e n  judiciai system, or passion 
for self-government and seif-detennination agakt  ovenealous judges). Rights ultimaîety rest with "the 
people", and it is unclear, on a principled Ievei, why legislatures should be excluded k m  having a finai word 
See J, Agresto, The Supreme Court and Constitutional Democracy (ithaca, Ws Comell University Press, 
1984). Dworkin says the courts should exercise ultimate review shce thls i .  the tradition: R Dworkïn, 
Freedom's Law: A Moral Reading of the Americm C o m t i ~ b n  (Cambridge, Mass.: b a r d  University 
Press, 1996)- Rawls doesn't attempt to provide justification for why it is that the judiciai pmess is, or should 
bey the guardian of meaningfd enjoyment of hdamental interests- cf- I. Rawls, A Theory of Justice 
(Cambridge, Mass.: Beknap Press, 1971); J- Rawls, Political Liberafbm, @kw York: Columbia University 
Press, 1993). 
24 See M- Loughlin, P&c Low and Pofiticaf The0t-y (Oxford: Clarendon Press; New Yocic Oxford 
University Press, 1992)- 
25 M. Shapiro, CMUZS, A comparative rrndPofiticd AM&& (Chicago: Univ. of Chicago kess, 1981)- 
26 The concept of deliberatîon suggests that a decision regarding the law is never final, but the decision 
regarding the rights of the two specific parties are settled when the court of last tesort has issued an order (or 
if a lower court's decision was not appeaied)- Matters of principle and law are never fUy settled: kîher 
chailenges in court and in the legïslature are aiways available- Thus, it matters less whether the court or the 
legislatwe has announced the law for the t h e  king, as long as both institutions considered the matter, each 
accordhg to its d e s  of discourse and fiinction, 



COMMON LAW 

- - 

May also be an embodïed 

memberofa contextual 

community or a group 

therein, 

Reason 

@rinciples of 

moral agency), 

Wffl (the wîii ofthe 

majority), as a fimdon of 

solidanty., 

Reason and W ' i  mediated 

by dialogue- 

Settle concrete 

disputes- 

Aiiocate risk by guicihg and 

regulating bebavior and the 

market; educatc the poiity- 

Regplate the po liticai 
process; disÉn'bute 
governmental powers; 
enshrnle core national 
values (nation buildomg). 

. - -- - 

A quest for realizing the A quest for realitllig the 

generai purpose of the 

constitution; debate as to the 

weight of each of the 

components in assessing 

such purpose; a quest for 

securing and enhancing 

deli'beraîion- 

DOMINANT 

INTERPRETATLVE 

APPROACH: 

A quest for 

consistency and 

coherence with 

precedent, as part 

of the search for 

the principles of 

moral agency- 

specinc social purpose at 

the core ofthe statute, 

-- - 

in older systems - primarily 

the courts; in modem 

systems, dialogue between 

the courts and the 

legislatures- 

Rimarüythe 

courts 

Primariiy the legislatures 

(secondary legislaîion by 

the executive), Adjudication 

may be invested m 
- * sdmtnistrative îriiiunals. 

C O ~ ~ ~ M E N T T O  THE RULE OF LAW SHARED BY ADJUDICATIVE BODIES IN AU, THREE LEGAL REGIMES- 

T a b l e  1: Elements of L e g a l  Regimes 

INTRODUCTION 



4. Structure of Chaptem. 

This subsection wi l l  briefiy outline the structure of the chapters, 

Choper Oner Analysis of the common law in the shadow of a human rights code 

The nrst chapter WU deal with the relationship between the common law and statutory law, 

through an anaiysïs ~fanti-~scriminatEon principles at common law. The chapter wïlL pose 

a hypotheticai question: suppose a province had a human rights code that covered only 

- - some, but not all, grounds of discrunuiation; what would be the common law's position 

regarding discrimination on the grounds not covered? The chapter WU argue that the 

presence of a human nghts code should not be seen as to have rendered the common law 

inapplicable. Substantively, the chapter wilI demonstraîe that twentieth century common 

law decisions in Canada are dïfEcult to reconcile with earlier common law decisions 

holding that discrimination is not supported at common Iaw when a person acts or tmmacts 

in her capacity as a mernber of a non-individuai profkon. Thus, when the legislatuce has 

remained dent, the common law as the default legal regime, is and should be available to 

redress instances of discrimùlation. This is the case not because inferences are dtawn fiom 

the neighbouring human rights code or fiom other statutory instruments, but because the 

common law itself so requires. In other words, the integrity of the common law, which 

demands that precedent be taken seriously, also demands that the common Law, as a regime 

organized around reason and corrective justice, will not automatidy absorb n o m  fiom 

the statutory regirne. Instead, as a regime committed to reason, the cornmon Law and its 

guardians, the comrnon law courts, must evaluate the position taken by the legislature and 

examine the compati'bility of this position with the principles underlying the common law. 



Chaper Two: AppIicatïon of the Chrter to the common Iaw - s a . g  Ddphuf7 

The second chapter wiU address the relationship between the consti*tution and the common 

law by answering the following question: why does it matter whether the common law 

* * -  develops a tort ofdiscnmination on its own? Can we not subject the common law to the 

constitution in such a manner that will allow us to fhd the common l ads  conternporary 

failure to address . . .  tim is unconstitutional, and consequently proceed to amend the 

common law to mec$ the normative requirement set out in the constitution? This chapter 

will  argue that as long the common Iaw has not been completely displaced by the 

constitution, the common law cannot and should not be subjected to constitutional judicial 

review. Or, put diffit ly,  the meaning of subjectïng the common law to judicial review is 

not that the comrnon Law must incorporate constitutional values or be replaced by 

constitutional imperatives, but that the common law must be internsrlly consistent and 

coherent. Subjecting the common law to substantive judicial review inhibits the legiamacy 

of the constitution as a product of on-going, meanin@ deliberation, and thus is 

inconsistent with that regime's source of legitimacy. Subjecting the common law to the 

Charter is also difncult to reçoncile with the historical record regarding S. 32; since the 

constitution is in part a regime organized around will, i g n o ~ g  the specinc win which led 

to the wording of S. 32 also raises legitimacy concems. 

chapter Three: Constitutional analysis of legislative inaction - Vriend- 

Chapter three will address the relationship between the three regimes by asking the 

foliowing question: if subjecting the common law to dlrect constitutional review is 

- 

*' Retaii, KhoiesaIe and Department Store Union v. Dolphlir DeiNev, LI9861 2 S-CK 573. 



problematic~ what is wmng with subjecthg the statutory regime to judicid revïew for its 

silence, inaction, or refiisal to amend the common Iaw? For this purpose, the chapter wiii  

embark upon an anaiysis of Vie& as an example of subjectug IegisIative inaction to 

judicial review. It t be argueci that the theysis put forward by the court in Vie& is 

diffi:cult to moncile with the concept of deiiberative democracy lying at the wre of the 

constitutionai regime? as well as with the concept of legislathe respoasi%ility, a constitutive 

element of the statutory regime. More spacincally, the chapter will examine the four 

elements of Viënd: (1) issues of standing; (2) andysis of S. 32 (i.e., whether IegisIative 

inaction is subject to judicial review); (3) S. 15 analysis and (4) analysis of remedies. The 

chapter wiU argue that elements 1, 2 and 4 are in tension with a robust notion of 

institutional dialogue between the courts and the legislature, and thus are in tension with the 

deh'berative feature essential to constitutional law as well with the concept of legislative 

responsiiiiity which is central to the statutory regime. Moreover, the judicid analysis is in 

tension with precedent relied upon by the CO- and therefore is problematic to reconcile 

with a basic tenet of adjudication in al l  three legal regimes, namely the duty of the court to 

develop a coherent body of jurisprudence as part of the cornmitment to the nile of law. The 

S. 15 analysis, element (3) above, presents a different problem, stemming fiom the possible 

impoverishment of rights-discourse. Such ïmpoverisbment might redt h m  allocating yet 

another sphere of discrimination to the exclusive jurisdïction of human nghts tribunals 

instead of considering the desirability of ailowing common law courts to address the 

possible conflict between equality and h i  that may arïse when equality clashes with 

libertïes other than W o m  of contract. Awareness of the availability of the common Iaw 

regime allows us to study the interaction between the constitutional and the statutory 



- regimes by asking whether ailocating a sphere of discrimination to the corrective 

common law regime and another to the distributive admhistrative regime engages the 

constitutional regime (in this case, the equaiity nom). Tbe chapter will argue that, to the 

extent that judicid review over legislative refusal to amend the common law is 

acceptable under a deliberative rnodel, such review should be narrowly tailored to 

address the specific failure and shouid encourage the legislature to actively assume 

responsibility. 



Chapter One: A Statutory Code and the Common Law: 

The Case of Anti-Discrimination Norms 

"The lawyer can leanz to solve legal probtems only by solving them; but ifhis work 
is to be acceptable it must confonn to the patterns of effectnre legaC thought. k t  me 
illusirate this by analogy "." 

A. Setting the Stage 

ThÏs chapter WU study aspects of the intersection between the statutory regime and the 

common law. More specifically, thk chapter will study the interaction between the common 

law and a statutory code that sets conclete, enumerated grounds for the application of its 

noms, but does not dictate the legal consequences for behaviour that fails outside the 

explicitiy enumerated grounds." The presence of an adjacent legislative scheme, which, by 

definition, lacks explicit provisions regarding unregulated behaviour, raises a question 

regarding the effect the statutory regime may have on the availability and content of the 

common Iaw with respect to statutody-umegdated behaviour. 

This aspect of the interaction between the common law and statutory law will be dealt with 

through the analysis of anti-discrimination noms in Canadian law. The chapter wiiI pose a 
- - - 

hypothetical question: suppose a province had a human rights code that covered only some, 

18 C. Morris, How Lawyers Thïnk (Cambridge: Mas, Harvard University Press. 1937) at ix- 
29 As wiI1 be demonstrated in chapter 3, this statutory mode1 is most suited for ernpowering an 
administrative tribunal to investigate, adjudicate and thus regulate certain types o f  systemic conduct over 
which the legislature seeks to retain close supervision and control. 
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but not all, grounds of discrimination- What would be the common law's position regarding 

discrimination on the basis of grounds not covered? This question wouId have been relevant 

for the different judicial bodies that adjudicated Vifenddm However, as wÏLl be argued in 

chapter three, the trial court and the appellate levels WlfortunateIy over1ooked the common 

iaw? 

The chapter will argue that the presence of a human rïghts code should not be seen as 

barring access to cornmon law causes of action, More specificdly, the chapter will examine 

the Supreme Court of Canada's holding in Bhuduun'a~ and argue that the Court's analysis 

shodd not be read as foreclosing the availability of common law noms, Thus, the chapter 

will highlight the default, or residual nature of the common law regime at the background 

of any statutory intervention- 

Substantively, the chapter will explore aspects of two constitutive elements of the common 

iaw legal regime - its dominant mode of interpretation and its core unit of analysis - in 

order to detennine what the common law's position would be. Since the common law is 

30 Vriend v- Alberta, Cl9981 1 SCR- 493, (first referred to in the introduction, supra note 4). 
31 In short, chapter three argues that the majority in V d t d  has expanded standing rules without providing 
convincing reasons, has opted for reading in, which shouid be used, if at ail, oaiy as a last resort, a d  has 
declined to engage in serious anaiysis of s- 32 of the Charter, which sets out the scope of judicial review. 
More specif~cally, at its best reading, the court suggested that S. 32 is superfluous, because s, 15 offers us 
adequate tools to root out immature or unwarranteci constitutionai ciahs. Yet in its anaiysis of s, 15, the court 
unequivocaiiy found that a legislative decision to remain inert, to pursue M e r  dehiration, to decline 
intervention, amounts to discrimination. This assertion could be right oniy if the statutory scheme was seen as  
operating in a common-law-less vacuum. In other words, for the court's reasoning to make sense, the statutory 
scheme in question had to be interpreted as barring any and di access to the common law, Othedse,  fiirther 
analysis was necessary to show chat, given the legislative silence, the common law provïdd sufnciently less 
protection to ML Vriead, and that therefore the disparity in the Iegal protection constituted disc-nation, 
Nowhere in the judgment did the Court acknowledge its assumption that the common law was unavailable or 
unable to address the grounds protected by the Human Rights Code, given the legislative silence. " Seneca College v. Bhadauria, cl98 11 2 S.CK 18 1 [BICcrdouri~I- 
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organizeà, methodoIogicaUy, around taking the rationale of past precedents seriously, the 

chapter wilI demonstrate that twenîieth century common law decisions in Canada, which 

seem to allow a shopkeeper to discriminate in the provision of goods and services among 

her customers or prospective customers on grounds of group-based characterïstics, are 

difficult to reconcile wîth earlier common Iaw decïsions. In other words, the common law's 

mode of interpretation, or methodology, which focuses on the rationale of past precedents, 

demands reevaluating the position according to which the common Iaw sanctions 

discrimination at large. Analytïcally, since the common Law is organized around pnnciples 

derived from the concept of abstract moral agency as the unit of analysis, takiag such 

group-based characteristics shodd be unsupported in law. More specificaüy, it will be 

argued that when an abstract rights holder, as part of a communïty of moral agents, acts or 

transacts in her capacity as a member of a non-individuai profession,33 she cannot, legally, 

decline service to other moral agents based on their group affiliation, or otherw-se 

discriminate against them through the tems of the contract. Similarly, it will be shown that 

a moral agent cannot consistently rely on his in rem property rights to exclude members of 

such groups from his commercial property. In so doing the chapter will follow the path laid 

by Ernest Wei& and Alan Brudner? 

The chapter will contrast the common law mode of interpretation, as outlined above, with 

two Canadian cases in which arguments from public policy were raised - Frmklin v, 

33 The contours of this tenn will be detailed in section 2 b) below. 
Ir E- Weinrib, The Idea of Private Law (Cambridge, M a s :  Harvard Univ. Press, 1995, referred to in the 
introduction, supra note 9)- 
3s k Brudner, The Unity of the Common Law (Berkeley: University of CaiSornia Press, 1995, referred to 
in the introduction, supra note 9)- 

UïAFEEt ONE 36 



IZvad6 and Cm& Tmst?' It wîi i  b shown that in both cases the courts have erred- Iii 

Franklin, the court refused to address the argument of public policy at ail and thus fded to 

take notice of common law and statutory developments on point, developments the 

common law shodd address as part of its quest for reason-based jurisprudence. In Canada 

Trusî, the court erred at the other extreme, by approaching the statutory regïme as the 

determinative normative source for the common law doctrine of public policy. The chapter 

will show that while pubIic poIicy arguments reject disccimination in the provision of goods 

and seMces customarily available to the general public, this is not because the 

neighbouring human rights code or other statutory instruments so stipulate; rather, the 

common law itself so requires. In other words, the integrïty of the common law, which 

demands that precedent be taken seriously and that failure to engage with discrimination be 

revisited, also demands that the common law, as a regime organkzed around reason. will not 

automatically absorb n o n  tÏom the statutory regime. Instead, as a regime committed to 

reason, the common Law and its guardians, the common Iaw courts, must evaiuate the 

rationale behind the position taken by the legislature and examine the compatibility of such 

position with the principles underlying the common law. 

36 Franklin v- Evans (1924), 55 0.L.R- 349 (K-B.) [FmnRIin]. 
n 

Canada Trust v- Ontario Humun Rights Commission (1991), 74 OR. 481 (CA-) [&na& Trust]. 
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* 

This chapter imagines a world in which Vifend was decided differentIy:8 and thus the 

Alberta Human Rights Code was not judiciaily modified to include sexud orientation. 

What wouïd be the IegaI course of action of a person, such as Mt- Vriend, who was 

dismissed solely because of his sexual orientation? 1s he Ieft without a remedy in iaw? 

Before the above question is addresseci, the Sroader lepl challenge brought by ML Vriead 

should be discussed. The Alberta Human Rights Code, the concrete statutory regime which 

serves as an anchor to our investigation, prohibits discrimination in ernploy~nent,'~ but also 

prohibits posting 'intent to discriminate' ~ i g n s , ~  discrimination in h o ~ s i n g ~ ~  and in the 

38 Vriend is analyzed in chapter 3- At this point, suffice it to note that ML Vriend was fired by his 
employer, a Christian college, because of his sexual orientation. SexuaI ûrientation was not covered by the 
Alberta Human Rights Code- The Supreme Court in Vriend opted to gant Mr- Vriend standing to challenge 
the statute in its entirety, proceeded to review the legislative silence/omïssion, found it in violation of s- 15 and 
unredeemabIe by section 1, and chose to read in the words "sexuai orientation" to the statute's operative 
clauses, as well as its preamble, 
39 Section 7(1) of the IRPA (&+a, note 40) statesr 

No employer or person acting on behalf of an employer s h d  
(a) refuse to employ or refiise to continue to employ any person, or 
(b) discriminate agaïnst any person with regard to employment or any term or condition of 

employment, 
because of the race, religious beliefs, colour, gender, physical disability, mental disability, marital 
status, age, ancestry or place of ongin of that person or of any other person- 

40 Section. 2(1) of the IRPA [Individual's Rights Protection Act, R S A  1980, c- 1-2, am- SA. 1985, c- 
33,S.A. 1990, c. 231 States: 'No person shalI publish or display before the public or cause to be published or 
displayed before the public any notice, sign, symbol, emblem or other representation indicating discrimination 
or an intention to discriminate against any person or class of persons for any purpose because of the race, 
religious beliefs, colour, gender, physicai disability, mentai disability, age, ancestcy or place of origin of that 
person or class of persons". 
41 Section 4: No person, directly or indirectly, aione or with aaother, by hlmself or by the interposition 

of another, shall 
(a) deny to any person or cIass of persons the right to occupy as a tenant any commercial unit or 

self-contained dweliïng unit that is advertised or otherwise in any way represented as king 
available for occupancy by a tenaat, or 

(b) discriminate against any person or class of persons with respect to any tenu or condition of the 
tenancy of any commerciaI unit or self-containecl dwelling units, 

because of the race, religious beliefs, colour, gender, physical disabiliw, mental disability, ancestry or 
place of origin of that person or class of persons or any other person or class of persons- 
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provision of goods and s-ces customarily available to the pubIic:' as weIl as 

discrimination relating to union membership? Therefore, the üae of engagement between 

the cornmon law and the Human Code is broader than the employment Iaw segment: 

had a person k e n  subjected to discrimination in any of the other spheres protected by the 

Aiberta Huma. Rights Code, what would have been the common law disposition of his 

claims? 

It would be beyond the scope of this chapter to M y  canvass ail the spheres mentioaed 

above. As a consequence, this chapter will focus on what are arguably the hivo main 

spheres, or heads, protected by the Human Rights Code: the provision of goods and services 

customarily available to the public and employmentU Analytically, these grounds bring to 

bear the common iaw of property - and the legal tools for the disposition of property, such 

as covenants and wiUs - as weli as the law of contracts, labour and torts- Hence, using the 

42 Section 3: No person, directly or indirectly, alone or with another, by himseif or by the interposition 
of another, shaii 
(a) deny to any person or class of persons any accommodation, services or facüities customarily 

available to the public, or 
(b) discriminate against any person or class of  persons with respect to any accommodation, services 

or facilities customarily available to the public, 
because of the race, religious beliefs, colour, gender, physical disability, mental disability, ancestry or 
place of origin of that person or dass of persons or of any other person or class of persans- " Section 10: No made union. employers' organization or occupational organization shalt 
(a) exclude any person fiom membership in it, 
(b) expel or suspend any member of it, or 
(c) discriminate against any person or member, 
because of the race, religious beliefs, cotour, gender, physical disability, mentai disabiiity, marital 
status, age, ancestry or place of origin of that person or member. 

ZI Dismimination in housing appears to be a sub-instance of dis-nation in the provisions of sem-ces 
customarily available to the general public, and dytïcaiiy c m  be conceptualized via the common law of 
contract and property- Intent to discriminate signs raise concem that reside in part in the contractual domain 
(as perhaps qualijring an offer to the general public), in part in the domain of tort law (the tort of defamation) 
and in part in the constitutional arena of fieedom of expression- A proper analysis of the history and rationale 
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common Law jm-sprudence of property, contracts, Labour and torts, the specific questions 

this chapter will ask are the following: 

Could, under the pnnciples of the common law, a person refuse to enter into a contract 

for the provision of goods andor services customarily available to the general public 

solely on the basis of sexuai orientation (or another such groupcharacterfstic) of the 

prospective customer? 

Wodd a contract for the provision of such goods and services which ïncludes terms 

that discriminate against customers on the basis of sexual orientation be of legal force 

under the common Iaw? Could a person decline to lease or rent housing on the basis of 

such group charactenstics? 

Similarly, could an employer decide to fîre an employee, or decline to hire an applicant, 

based on such group characteristics? 

Could a person use her in rem property rights and require a person to leave her place of 

business solely because of this person's race, ethnicity, gender, religion, sexual 

orientation or the like? Could a person thus treated sue the owner of the business in 

tort? 

As scholars have noted, these questions have been sporadically addressed by the common 

law for at least a century>J5 with checkered results? This chapter will attempt to provide a 

startïng point for an alternative analysis of the relevant common law in the hope of 

of the prohibition against 'intent to discriminate' signs requires detailed analysis beyond the ambit of this 
chapter- Some reference to the fieedom of expressiodconscious aspect will be made in chapter 3. 
4s B- Vizkelety, "Discrimination, the Right to Seek Redress and the Cornmon Law: A Century OId 
Debate" (1992) IS Dalhousie LJ 304, 
46 Other than a "lone voice cryuig in a judiciai wildemess" (the mai judgment in Johnson v. Sparrow, 
(1899) 15 Que SC. 104, as referred to in I.A. Hunter, "Hunan Rights tegislation in Canada: Its Ongin, 
Development and Interpretation" (1976) 15 Cl-W-0. LR, 21 at 23) and a "solitary beacon" [Re Drummond 
Wren (1945) OR, 778, as referred to in D. Mullan, "Developments in Administrative Law: the 1980-8 L Texm" 
(1982) 3: 1 Supreme Court L Rev. 1.7 note 25J. 
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rekindling debate around the role of the common law in the protection of rights and 

Gberties. Admitte- Vriend has contnkuted its share to render such a debate almost moot, 

by shifting yet another ground upon which discrimination occurs to the domain of 

administrative human rights tribunals, which do not produce binding preceâentiai 

jurisprudence of the same nature as courts of law? However, given V n d s  relatively 

weak reasoning (as demonstrated in chapter 3)- it codd and should be distingui-shed and 

Iimited to its facts. Hence, the questions remah relevant, at least to the extent that a future 

case dealing with discrimination not covered by the human rights code could be 

distinguished fkom Vn'end. 

For methodological reasons, 1 will begin with the provision of goods and seMces to the 

general public, since this area raises questions of contract, property, and public policy in a 

relatively stadc fashion. Subsequently, Mk Vriend's direct claim situated in employment law 

will be bnefly discussed, as a unique instance of the Limits on the power to contract. Due to 

concems of breadth, a detailed examination of a possible concurrent cause of action in torts 

wiii be lef% for future discussion, although the analytical foundation for such a cause of 

action is contained within the arguments presented below. 

But before these issues will be addressed on their merits, the thesis, as well as the Canadian 

legal terrain, requires that a preliminary bridge be crossed. Can we access the common Law 

at dl, in light of the presence of a human rights code? The availability of the common Law 

in an age of human rights legislation has k e n  questioned by the Supreme Court of Canada 

47 
For a suggested paradigm in which to aaalyze institutional choices such as the proper adjudicative 
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in Bhadmrfiu,' and therefore it is necessary to address the holding(s) of the court, in order 

to determine the effect of the presence of a human rights code on the common law. To this 

question 1 now tuni, using the Vriend scenarïo as a proxy through which to examine the 

availability of the common iaw under a huma. nghts statute, that is d e n t  with respect to 

the type of discrimination at issue and thus interaction between the two regimes. 

B. A Human Rights Code, The Common Law and the Preliminary 

Hurdle of Bhadauria" 

Bhadauria reached the Supreme Court after a strong judgment by the Court of Appeai for 

ontario?' Wilson I.A. (as she was then) concluded that the common law has evolved to the 

point of recognizing a new tort of discrimination. She relied on the Ontario Human Rights 

Code as "evidencing what is now, and probably has k e n  for sorne considerable t h e ,  the 

public policy of this Province respecting fundamental human rights"?' The Supreme Court, 

per Laskin C.J., reversed. Thus, before contemplating turning to the common law for a 

remedy for dîscliminatîon, BhadauM has to be carefully read Although the reasoning of 

venue for human rights claims. see A Reichrnan, A Theory of Pra~nke, supra note 6. 
18 Bhadauri'a, supra note 32- 
49 Bhadaurüz, supra note 32- Developments in otherjurisdictions are discussed below, m a ,  note 82, and 
83. 
sa Bhadauria v, Board of Govemors of Seneca College (1979). 27 O K  (2d) 142 (CA). The facts of 
Bhadaurfa were as foUows: Mrs- Bhadaicna, a highIy qualified mathematician of East Indian origin with seven 
years of teaching expecience was not offered an interview by Seneca Coiiege, akgedly because of her 
ethnicity (or co1our)- Although lette= were sent to her by the college in response to her repeated applications - 
- some ten in number, in the period between 1974 and 1978 - no reason was provided why an interview was 
never scheduled. Mis. Bhadauria claimed before a court of general jurisdiction "a breach of a duty not to 
discriminate against her and aiso [a] breach of s- 4 of the Ontario Human Rights Code, as amended- She 
claimed damages for k i n g  deprived of teaching opportunities at the College in which she was stiU interesteci 
and for k i n g  deprived of an opportunity to eam a teaching salary. Moreover, she suffered mental distress, 
fiutration, loss of self esteem and dignity, and lost tirne as a direct result of repeatedly applying for advertised 
positions for which she was denied the opportwuty to compte-" IbX 
' ibid- at 150- 
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the Court, spanning Iess than twelve pages, eludes clear summaq, four somewhat 

overlapping justifications were put forward by the Court for its decision- 

The first reason put forward by the court in Bhadauria is that the Human Rlghts Code is a 

comprehensive code, fully occupying the field of those grounds it protects, such as racial 

equality, Therefore, the common law, to the extent it could have been developed to address 

issues govemed by the Code. c m  no longer apply? 

Second, the court stressed that the Human Rights Code put in place an administrative 

scheme of enforcement. The Code did not provide for a civil cause of action, whether by 

way of venue election or otherwise. It was reasoned that opening the gates of the common 

law courts to torts modelled on the Code would hstrate the legislative design of 

enforcement. especidy suice such a cause of action, as developed by the Court of Appeal, 

did not include a d u e  to exhaust the administrative venue. The court noted that under the 

administrative scheme established by the Code "it is difficult to envisage any wider appeal" 

of the tribunal's decisions to the common law courts, suggesting that courts of general 

jurisdiction would still be available should concems of abuse of administrative discretion 

aise. 

The third point the decision makes is that a tort of discrimihation would be "a species of an 

economic tort new in its instance and founded, even if indirecly, on a statute enacted in an 

P' Laskin CI J- stated in Bhudizuria, supra note 32: "The vlew taken by the Ontario Court of Appeal is a 
bold one and may be commended as an attempt to advance the: common law, In my opinion, bowever, this is 
forecloseci by the legislative initiative which overtook the existing common law in Ontario and established a 
different regime..-" 
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area outside a M y  recognized common Iaw duty-.. [A] refusai to enter into contract 

relations or perhaps. more accurately a refiosal to even consider the prospect of such 

relations has not been recognized at common Iaw as givlng rise to any liability in tort"? In 

other words, the Supreme Court found that it is the Code which created the rights in 

question. Thus, the Court of Appeal's readïng of common law rights as king infonned by 

the Code was rejected. The Supreme Court could be read to Say that the two are separate 

regimes. As a result, Bhaduuna can be interpreted as holding that while the Code precluded 

the development of novel causes of action to enforce the duties it created, existing common 

Law causes of action which are integral to common law rights and duties are stili available- 

The fourth argument put forward by the Court in Bhmhuria is that "it is one thing to apply 

the law of negligence in the recognition of so-cded statutory torts. It is quite a different 

thing to create by judicial fiat an obligation - one in no sense analogous to a duty of care in 

the Law of negligence - to confer an economic benefit upon certain perrons, with whom the 

alleged obligor has no connectionn..[emphasis added]"? This reason focuses not so much 

on the origin of the right - common Law or statutory - but rather on the analytical 

underpinning of the obligation. While all torts require proximity, or "connection" as the 

court put it, between the rights holder and the aileged obligor, a general tort of 

discrimination is different in kind, given the absence of such a requirement. h other words, 

the court seems to have been bothered by the lack of a specific relationship between the 

defendant and plaintiff in a general tort of discrimination, a relationship without which a 

n Bhadauria, supra note 32. 
54 Ibid. 
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common law duty of a corrective nature5* is difncult to establish. Hence, the court saw the 

creation of a generd duty not to discriminate, placed on anybody towards anyone with 

respect to any decision or action, as the equivaient of transferrïug an economic benefit fiom 

one person to another, namely as a distributive act. 

Between the lines there could be a nfth consideration guiding Laskin C.J- The 

establishment of a general toa of discrimination in one swift judicid move by the Ontario 

Court of Appeal seems to have been too great a leap for the ïncremental pace in which the 

common law progresses, The Supreme Court in BhadaunQ appeared reluctant to develop 

the Iaw by assembling so many novel arguments together before the £inmess of each 

withstood the test of rigorous adjudication. Given the absence of clear doctrinal guidelines 

in the Court of Appeal's decision, the opinion of the Supreme Court indicates a desire to 

avoid a slippery slope into micro-managing commercial decisions in the market as well as 

interfenng with the private sphere where individuals decide who to invite for dinner. 

Each of these reasons could have stood on its own, but it seems that some degree of tension 

exists between them. For exampb, the first reason assumes that the Code extinguished ail 

existing common law writs now covered by the Code, whereas the t k d  reason allows the 

pre-existing causes of action to stand. These reasons operate in diBe~nt  theoretical spheres 

as well: whereas reason number two focuses on the proper role of the court within a certain 

institutional design - the need not to undermine the mechanism of enforcement created by 

5s Weim'b, supra note 34. 
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the Iegislature - the fourth reason is a substantive reason, stemmüig fiom the p ~ c i p l e s  of 

the common Iaw of torts, 

Admittedly, these reasons deserve a more serious analysis than will be presented below? 

Perhaps, as scholars have argued, B-uria shouId be o v e d e d  under a strong reading of 

Ashby v. ~ h i f e ?  Hence a common law cause of action, at least in some cases, ought to be 

providedS8 Yet even with Bhadauk as good law, it arguably holds Little force in the case 

of Mr- Vriend, where the statutory regime covers some, but not all, grounds of 

discrimulation, First and foremost, the legislature has chosen to remain silent with respect 

to a potentiaüy protected gound, Hence its enforcement scheme would not have k e n  

tampered with had the common law gates been opened to Mr. Vriend, Second, had Mr. 

Vriend tumed to the common Iaw, his daim wodd not have sought to establish a general 

56 For a comprehensive analysis of the different approaches to Bhaààuna see N- Gupta, "Reconsidenng 
Bhadauria: A Re-examination of the Rotes of the Ontario Human Rïghts Commissions and the Courts in the 
Fight Against Disairnination" (LLM- Thesis, University of Toronto, 1993) [unpublished]. 

Some commentators have caiied upon the court to overrule Bhadizun'a, and reinstate the Court of Appeai's 
position. See 1. B- McKenna, "A Common Law Action in Job Application" (1982) 60 Can. Bar Rev. 122; H. 
Kopyto, "The Bltcrdauna Case: The Denial of the Right to Sue for Disnimination" (198 1) 7 Queen S LJ- 144; 
I.A. Hunter, "The Stülborn Tort of Discrimination" (L982) Onawa LR 219 at 226, wondering, in Lord 
Denning's words, whether the court's stifling of the common law was the product of timorous souk, fearfül of 
ailowing a new cause of action, or bold spirits, who were ready to allow it ifjustice so required. 

An alternative approach could mode Bhadau* so as  to inchde a "practicabilïty" component: as long as an 
administrative remedy is reasonably accessiile, one would have to exhaust the administrative procedure 
before turning to courts of general jmkliction and the comrnon law, Given the overwhelming burden under 
which most human rights commissions currently operate, receiving relief bas arguably become impracticable. 
57 (1703). 2 Ld. Ryamm 938 (H-L.). 
S8 In "Civil Action for Discrimination" (1977) 55 Cam Bar Rm- 106, Hunter argues that litigation should 
not be the e s t  option, in light of the conciliatory and educational purposes of human nghts legislation. 
However, Hunter recognizes that on some occasions recouse to the courts is necessary in order to ensure chat 
"any lingering private grievances .-. be resolveû by private proceedings" in the event that the plaintiff rejects 
what the tribunal sees as a ceasonable settlement, or when the plaintiff disagrees with a decision that the 
cornplaint does not warrant convening a tribunal, It could be added, that there could be cases where the public 
interest warrants attention and debate unavaiiable at the administrative channels- Thecefore, fiom a public 
perspective, there could be cases that should be adjudicated in the general jurisdiction, given its greater 
exposure and accesstiility 
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tort of discrimination, as contemplated by the Ontario Court of Appeal- Rather, he wodd 

have proposed a specinc prohibition, limited to social occumnces when proximip c* be 

established? Thus, the f33h a r p e n t  presented above, Le., the Supreme Court's possibIe 

aversion to broad-brushed sweeping reforms which provide iittie guidance for concrete 

future cases, could have been mitigated, 

Turning to the issue of institutional design, or the Supreme Court's second reason, the 

Vriend scenario is an instance where the Iegislature has chosen not to provide access to the 

Human Rights Commission in matters regarding discrimination on the basis of sexuai 

orientation? As a result, unlike the alternative faced by Mis. Bhadauria, an administrative 

course of action was unavailable to M. Vriend. Therefore, it is clear that the Iegislative 

enforcement scheme envisioned by the Human Rights Code would not be fnistrated, or, for 

s9 The termïnology of proximity is not foreign to tort Iaw, and in partïcular to the law of negllgence, 
where it serves a double purpose: kt, to establish privity (neighbourhood), or the circle of those to whom the 
defendant owes a duty of care- Second, to establish cause in fact, and more specincaüy. the 'distance' or 
length' of the chah of events that form the causai connection between the actions/inactions of the defendant 
and the damage caused to the plaùitiff. Both uses of proxùaity are part of an attempt to Link the plaintiff, the 
defendant and the harm, or more accurately, to determine the responsiiility of the particular defendant, who 
behaved in a particular mariner, to the defendant, who suffered a certain klnd of harm. For the centraiity of the 
concept of responsbüity, see A. Ripstein, EquaCie, Respomldify cutd the Law (Cambridge, New York: 
Cambridge University Press, 1999). The term "proximity" will be used in this chapter prùnanly in its first use, 
namely of establishing privity, neighbourhood or some other type of relationstiip between the person who 
discnminated and the petson who suffered from such dis-nation. 
60 The claim that an employer and an employe are in "proxùnate" relationship is strengthened by the 
presence of the employment contract, but is not necessady limited to the contracnial phase, as will be argued 
below. 
61 The matter was debated before the Alberta legislature, which chose not to adopt and amending bill 
which wouid have extended the design to cover sexual orientation- See discussion in chapter 3- It should be 
noted that even absent a clear indication of a legislative choice on point, the statutory design itself, and the 
Iack of civil remedies, codd stand for the exclusive proposition adopted by the Court in Bhadaurià, thereby 
suggesting that the legislative enforcement design not be implicated if the matter was d d t  with by the 
common law courts. 
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that matter, implicated at ail, given that providing access to the common Iaw courts wouid 

not confiict with any statutory optÏon - c ~ n ~ a t o r y ,  educational or adj~dicative.~~ 

The Supreme Couds k t  proposition, that the Code displaced the common law altogether, 

seems equdy inconclusive when matters not addressed by the Code are at issue, Since the 

Human Rights Code did not inchde the gromd of sexual orientation, it is not clear that 

common law development in this area has k e n  foreclosedm In fact, as Professor Gibson 

wrote before Mrs. Bhadauriafs appeai to the Supreme Court was deaded (and, of course, 

before the Charter was adopted), the common law regime rests on the pnnciple of 

legislative supremucy, not legislative exclusivitYa This suggests that a clear, if not 

explicitPS legislative indication should be present before the common law is displaced or 

e Compare Hunter, supra note 58, discussing the educative and conciliatory function of Human Rights 
legislation. 
a But see D. MuIlan "Developments in Administrative Law: The 1980-8 1 Term" (1983) 3 Supreme Court 
L Rev- 1 at 8, arguing chat a legislative decision not to include a protected ground, given the 
cornprehensiveness of the legislation, strengthens the displacement of the common law. Mullan learns fiom the 
process of refining the definition of age discrimination "a rather careh1 consideration of the matters deemed to 
be offensive forrns of discrimination, and a legislative intent that what is not included should not be seen as 
contrary to the present public poticy of Ontario"- If such is indeed the case, the constitutional road taken in 
Vriend is easier to justiS., given that the public policy of Ontario is subjected to the Charter- However, the 
argument presented below is not that the court should rely on the Human Rights Code to discern a novel 
public policy of Ontano, but rather should look to the bedrock principles of the common law, such as human 
dignity, and develop fiom these principles the b i t s  of the power to discriminate on the basis of sexual 
orientation- Therefore, whïle perhaps Muiian is correct to suggest that the legislaîïve scherne does not support 
reiiance on its silence to develop public policy, it does not support barring the common law Corn its own 
course of development and refinement- 
gr D- Gibson, "The New Tort of Discrimination: A Blessed Event For the Great-Grandmother of Torts" 
(1980) 1 1 C-CLT. 141 at 147- 
65 It shouid be noted that the normative source of Gibson's analysis is not clear- On the one han& he seems 
to support the common law "action on the case" doctrine, which suggests that the common law, through 
considerations of consismncy and coherence, rnay approach Iike cases alike- On the other haad, Gibson 
expects the court to rely on public poticy considerations as determined by the legisIanire, suggesting that in the 
absence of indication of such a clear policy, as is the case of di-nation on the basis o f  physical 
appearance, "the courts would be very reluctant to impose Liability, there k i n g  iittie evidence of public policy 
contrary to the conduct in question, and little o r  no opportunity for the defendant to leam in advance that the 
conduct is legally questionable" (p- 149)- This chapter suggests a different approach, situating public policy 
back in the common law domain, Therefore, even should there be evidence that the Iegislature has specificdy 
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fiozen? Cornmon law courts, it should be recailed, have, as a general matter, adopted the 

position that a statute should not be ùiterpreted as derogating fkom the common law, uniess 

such derogation is demanded by the statutory purpose? It would follow that legislative 

silence wodd r e q h  s u e  h m  sources other than the silence itself before it can be 

taken as barring the development of the common lawf If this is the case, it is unclear why 

ody a pre-existing common law cause of action may address discrimination which is naî 

covered by the Code, Kence, the force of reason number three is put into question, In any 

event, it should be remembered that on the facts of Vnend, there actually was an established 

cause of action under the common law - wronghil di~missal!~ 

As for reading Bhadauk as substantively rejecting a common law tort of discrimination 

due to lack of proxùnity between the obiigor and the reçipient, in some instances such 

proximity is in fact present, as will be shown below. While the court in Bhadauna may 

decided not to include a certain ground, the common law must remain true to its prïnciples and examine the 
issue- Should the legislature reject the common law conclusion, it is ftee to intervene, thereby shifting the 
future didogue between the judiciary and the legislature to the constitutional domain of judicial review and 
the exercise of a possible ovem-de. 
66 Compare, in the criminal context, R- v, Jobidon. Cl99 13 2 SC&- 7 14; R v. B- (KG), Cl9931 1 S.CE 
740. 
67 In Metropoliran AsyLum Distr?ët v- HiII (1881-S), AU E R  536 (HL.) Lord Blackburn stated at  543: "Tt 
is clear that the burden lies on those who seek to estabüsh that the legislature intended to take away the pnvate 
rights of individuals to show that by express words or by necessary implication such an intent appearsn, Old 
common law maxims are equaiiy clear, Que cotnmuni legi derogan m'cté hterpretantur (Things derogating 
from the common law are to be strictly interpreted- Jénk Cent. 221); Sratutum Afinnatbum non derogat 
commcuzi legi (An affirmative statute does not take from the common law, Jenk- Cent- 24). 
68 ".., mf it were intended that the Code exhaust the field of human rights in Ontario, it would have been 
cleady stated". See LN- Klar, "Developments in Tort Law The 1980-81 Tem" (1982) 3 Supreme Court LR 
385 at 397- Later, Klar SpecificalIy raises the issue of s e x d  preference, leaving the question open, It should 
be noted that the legislative silence here is not used to deduce civil tiability tiom the code by way of anaiogy, 
as was contemplateci and rejected by Williams, "The Effect of Pend Legislation in the Law of Torts" (1960) 
23 Mod L. Rev. 233. The silence is taken as merely not precluding an independent development of the 
common law, with respect to a type of discrimination not included in the statutory scheme. 
69 See discussion below. 
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have ken correct to reject a general duty of care between citizens qua citizens to refrain 

Tom d i s c ~ ~ n a t i n g  agauist one another because of insufficient proximïty, finding such 

proxhity in the structure of some relationships, such as between the provider of a service 

and a prospective customer, a Iandlord and an appiicant for tenancy, or  an employer and an 

applicant for an advetised position is not so far-reaching. 

In other words, even if estabiishuig a general, comprehensive tort of discrimination was 

indeed too great a leap for the common law to take m one case, it codd  be argued that an 

incremental approach, i d e n w n g  certain types of relationships where dis-nation is 

irreconcilable with the underlying premise of such relationships, should receive a more 

favourable response kom a common iaw court. More specifically, it is submitted that such 

proximity, ffom which a duty not to discriminate may atise, is clearly present in the 

scenarïo of Vn'end, where a corrective, rather than distributive, argument could be made in 

support of establishing a duty not to dismiss a person because of irrelevant group-based 

characteristics- At minimum, such a question should be squarely presented to a 

contemporary court acting under the general jurïsdiction conferred on it by the common 

iaw. 

In short, it is argued that where a Human Rights Code is silent with respect to a ground of 

aUeged discrimination, and when at issue is a specific rdationship which could be identified 

as proximare, a consistent reading of l?hadauna7* would lead to the conclusion that access 

70 Support for the position advanced here could be found in Canada Trust, supra note 37, where both the 
triai division and the Court of Appeal found that courts of general jurisdiction may hear an application for 
advice and direction regarding the vaiidity of a restrictive charitable trust, despite the initiation of an 
investigation of the sarne issues under the Human Rights Code. Such holding may be viewed as r e a f f i g  the 
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to neither the common law nor the c i d  lawTL is a priori foreclosed In such circumstances, 

courts of general juisdiction are authonzed to determine whether an exercise of one's legal 

powers in a discriminatory manner is consistent with legai doctrines and pnnciples 

governing the use of such legal power. In short, Bhahun'a need not be read as a huile.  

Extrapolating from Bhadaurfa to the general question underlying this chapter, we leam that 

where a comprehensive statutory code regdates an area of human actïvity, the common law 

regime as the defadt legal regime may have indeed been replaced and the gares of the 

common law be closed- However, where the statutory regime is silent on matters that are 

analyticaiiy akin to those regulated by the Code, it is not clear the cornmon law, and the 

common law courts, are barred fiom addressing the issue. In fact, it is arguable that unless 

there is an explicit provision in the Code, or unless the purpose of the Code is incompatible 

with the noms and procedures governulg the common law, courts of general jurisdiction in 

genuine need for the common law to develop organicaiIy, especiaiiy when the legislahue has remaineci dent, 
as was the case with respect to the Iaw of charitable trusts. Similarly, it could be argued that as Canadian 
legislatures have not displaced the common Iaw of contracts, property and torts, the common law may, indeed 
rnust, examine to what extent consideration of the other Party's sexual orientation may play a rote in a decision 
[not] to contract or to dispose of one's property in a certain way. 
71 

As pointed by Vizkelety, supra note 45, we shouid be m i n a  of the expenence of Quebec, which has 
been quite different fiom that of other Canadian jurisdictions. The protection scheme adopted by Quebec 
specifically allows for recourse to the courts, and the Supenor Court in Blanchene v, La Compagnie 
dAssurance du Canada sur fa Vie, [C984] CS- L240 (Qu& CS.) interpreted the Code de procédure Civil and 
the Code Civil du Bas Canada as permitting access to courts without b t  obtainïng a decision 6;om the 
Human Rights Commission finding discrimination. It should be noted that ML Blanchette did not go directly 
to court, as Mrs Bhadauria did. He Ned a cornplaint with the Human Rights Commission, alleging 
discrimination because his common law [or the equivalent thereofJ spouse was not recognized by his employer 
as a spouse and thus was not invited to a company-sponsored retreat in Florida, The Commission, after fust 
fmding for Mrc Blanchette, apparentiy withdrew its recommendation that the Company amend its policies and 
pay the claimant a sum of $2500 [$500 for moral prejudice, $1500 for acîual (material) damages (i.e., the trip 
to Florida) and $500 as punitive liamages]- Mr Blanchette then went to court. However, the court did not sit as 
an appeiiate court nor was it exercising its juridiction to judicially review the Commission's decision. It 
shodd be noted that Bhaùauriu was specif idy rejected by the Quebec Supenor Court as incompatible with 
Quebec civil Law, as a matter of procedurai design, as well as a matter of substantive law, given the expIicit 
cause of action established by statute which includes protection agaïnst dismimination- 
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their exercîse of the5 inherent law-making powers are under an obligation to addtess 

alleged grievances by any and ail plaintiffis and cietennine the common Iaw's position on 

point- 

This reading of Bhadauria suggests that greater attention shouid be paid to the nature of the 

relationship between the aIleged victim and dîsceminator once the Iegislative silence has 

been interpreted to be of the kind that does not precIude access to the common law* It is 

therefore important to carefully examine the provision of goods and services customanly 

avaiIable to the generai public (as welI as discrimination in housing and empîoyment) in 

order to determine to what degree a relationship of prcximity can be established in these 

spheres, either dÏrectiy between the parties or through the commMity as an essentiai broker. 

It is argued that the existence of such proximity should infonn contract, property and tort 

law analysis, as weil as doctrines specific to housing and employment. With that in mind, 1 

tum to examine the aforementioned spheres of social interaction. 
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C. The provision of goods and services customarily available to 

the public 

1. Positive Law and Refevant Legal Flefds 

After estabIishing that the interaction between the statutory regime and the common law 

should not necessarily bar access to the common law, we can turn to examine the 

constitutive elements of the common law? as summarized in the introduction, by asking the 

following question: as an owner of a restaurant or a theatre, can 1, under the common law, 

refuse to serve or accommodate gays or lesbians? Blacks? kws? Women? Or, for that 

matter, red-heads, left-handed people or people with tiny ears? Can I factor into the use of 

my legal powers group-based characteristics as 

The positive legd answer of yesteryear to this question in Canada, analogizing fkom 

discrimination against blacks is y e s -  However, 1 shall argue that this judicial response, 

even at the tïme it was given, was problematic. If such an answer was difficult to support 

then, it is a fortiori difncult to accept now, at the turn of the millennium, aven our 

hcightened awareness of the need for ju~tification.'~ Theoretically, 1 argue that yesteryear's 

72 The reader will no doubt notice that &e the constitutionai or the hiiman rights contexts, groups 
mentioned here need not necessady d e r  h m  historical disadvantage or prejudice, nor is a showing of 
wide-spread, or systemic, discrimination required, as this anaiysis takes place on a pwely conceptual level. 
This distinction is relevant, since it aIerts u s  to the presence of two possible models. One is distributive, 
seeking to provide certain social goods to groups which heretofore were deprived of these goods- The other is 
corrective, which seeks to correct breaches of duties which occur when a party behaves in contradiction with 
his o r  her undertaking towards another party or  towards the community. 
n Christie, infia note 76; Franklin, supra note 36; Lowe, infia note 77. 
74 c .  L. Seidman, "Ambivalence and Accountability" (1988) 61 S. Cal. L Rev. 1571; MC- D o e  "Dicta 
and Article IU" (1994) 142 U. Pa- L Rev 1997; W. Brennan, 'Tn Defense of Dissent" (1986) 37 Hartngs LL 
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position is incompatiïle with the constitutive elements of the cornmon Iaw. Since the 

common law is unjustifiable as merely a collection of previous judge-made law, it must 

reflect an aspiration for principle, namely a structure of reason based on consistency and 

coherence, The concIusion that tfie unbndled power to discriminate is unsuppted in 

common law is reaffirmed once the position of the neighbouring Iegd regimes - the 

Charter and the human rights codes - is taken into account, Thi-s position ought to prompt 

common law courts to intens* their incremental elucidation of common law principles, so 

as to insure its integrity? One would hope that decisions such as Christie v. ~ork" Evans 

and Lowe," would be oveminied by modem doctrine, were, despite Bhadauria and Vriend, 

the issue to arïse More the courts today. Yet h o p  is not enough - the cornmon law 

methodology demands that we show how a nondiscrimination nom flows h m  common 

law jurisprudence and is compatible with the corrective justice paradigm around which the 

common law is organïzed- 

The first step in reassessing the use of group-based criteria in the exercise of one's legal 

powers involves the identification of the proper legd field in which such power resides. 

Two fields seem relevant: contract and property. The contract claim would focus on the 

liberty of each individual to contract (or not to contract) as she pleases, the identity of the 

other party being a relevant factor. More specifically, the contractual paradigm would 

classi@ the above scenario as pre-contractual, calling for an analysis of negotiation-based 

427, 435; A. Reichman, supra note 47; R+ Nagel, Corr~nlufional Cultures (Berkleley: Univ, of California 
Press, 1989)- 
" See Cmada T m ,  supra note 37, and discussion of public poficy, infirr. 
76 Christie v. York Corp., Cl9401 SC&- 139 [Clirisiic], 
n Lowe Theatres v- Reynoldî (1921), 30 Que. K.B 459 [Lowe], The case itself was decided in 19 19. 
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duties. The property cl&, in tum, wodd rest on the Liberty of each owner to dispose of her 

properiy as she wishes, 

a) Premise and Exceptions 

At k t  blush, the common law appears ta be an ocean of k d o m  of commerce- "Every 

Subject has the fkeedom to put his cloth to be dressed by whom he wiU"" wrïtes Lord Coke, 

affimiing the Magna Caria pnnciple of freedom of commerce, "&y merchant is free to 

deal as he may choose with any individual member of the p ~ b l i c " ~ ~  wrote the Supreme 

Court of Canada in a civil law case, which is taken to represent common law principles as 

weiPO 

However, a more careful examination reveals the nuanced legd reality. Amidst the ocean, 

some distinct islands appear; pockets of law in which the traditional concepts of finedom of 

contract are modined Put more precisely, the Iaw contains a layer of decisions which 

reflect even more traditional concepts of profession and community, concepts which are 

distinct fiom the relatively newer ideas of kedom of contract Such concepts of profession 

and its relation to the community could be seen as placing limits on the kedom of contract, 

in the sense that duties to perform certain activities, such as providing services in a certain 

manner (non-exclusion, a non-prohibitive price), are not based solely on contractual 

78 Coke, 2 Inst. 47- 
19 Christie, supra note 76 at 142 per Rinfret CJ- 
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interaction between two individuals, but rather on the Eaw of the reaim? In other words, the 

common law includes a body of law - "the law of the realm" - wbch places certain duties 

on members of certain professions towards customers and prospective customers. Ih that 

respect, the law of the realm recognizes that members of certain professions can be seen as 

proximate to customers orprospecrive customers so as to give rise to certain obligations, as 

will be elaborated kIow, 

These islands in the sea of freedom of contract, w k h  in fact are remuants of a Iost 

continent, have been classified by scholarsa into three groups: the law of common callings, 

businesses affected with a public interest and the prime necessity doctrine. 

The archipelagos temed "common callings", which, daring the evolution of the common 

lawg3 included a robust body of  profession^,^ if not the very concept of a business, 

dwindled down in modem times into d e s  goveming three professions? Innkeeper~.8~ 

80 
See Sparrow, note 46 and Lowe, supra note 77, discussed infia- See also W- Tarnopolsky and WF- 

Pentney, Discrirnim~on and the Law (Scarborough: Carswell, 1994) Ch. 1.2. 
81 According to legal jargon, the action against a Mure to carry out these professional duties is an action 
"on the case" fi.e., an action for offending the custom of the reaim, the communïty itse1fJ as distinguished fiom 
an action for a breach of contract, which is an "assumpsit" [an action stemming fkom the breach of a specific, 
voluntary undertaking, or a promise one has madel- See generally P- Aiiyah, The Rise and Full of the Freedom 
of con trac^ (Oxford: Clarendon Press; New York Oxford University Ptess, 1979)- 
82 M- Taggart, "The Province of Administrative Law Determineci?" in M- Taggart, ed., ;Ine Province of 
Adminisrrative Law, (Oxford: Hart hbüshing, 1997); D, Oliver, "Common Values in Public and Private Law" 
(1997) Public Law 630. 
83 

See CM- Haar & D- W. Fessler, The Wrong Side of the Trackx A Revolutionary Rediscovery of the 
Common Law Tradition of Fairness in the Stnrggle Against Inequality (New York: Simon & Schuster, 1986)- 
describing the origin of common calling in the 12th century; see aIso Burdick, "The Ongin of the Peculiar 
Duties of Public Service Companies" (191 1) 1 1 Colum L Rex 514; Arterbm, "The Origin and First Test of 
Pubiic Calling" (1926-7) 74 U. Pa L Rev. 41 1- 
s+ For an impressive List, see Ader, "Business Jurisprudence" (1914) 28 H a n .  L Rev- 135 at 146. 
8s This phenornenon atiracted scholarly attention: see 1- B d e  "The Medieval Innkeeper and his 
Responsibility" (1906) 18 Green Bag 269; J, Beale, "Carrier's Liabiüty: Its History", (1897-98) 11 Harv- L 
Re. 158; J- Storey, "Ongin and Monopoly Right of Ancient Femes" (1915) 76 U- Pa- L Rev. 718. 
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Femymenm and Common Cauiers?' Those practising these vocations are subject to a 

unique cluster of duties stemming h m  the profession itseIf, rather then the specific 

contract entered intosg Among these duties are the dut -  to provide the duty to 

require (only) a reasonable price?' and the duty to provide service without discrirmnationg2 

86 
See, generally, Halsbrrry's Laws of EnglCUIa, (London: Butterworths, 1980) 4th ed-, [Haisbury's LUWS 

of England] vol. 34, "TMICeepers"- An Weeper is a proprietor of an establishment held out as offering food, 
drïnk, and if so required, sleeping accommodation, wiîhout -al contract, to any traveiier presenting himseff 
who appears to be able and willing to pay a reasonable sum for the services and facilities provided and who is 
in a f i t  condîtion to be received. 
gl 

See generally Halsbwy's Luws of England, 'Femmes" (in Highways, Streets and Bridges) vol- 21 at 
para, 877 & 886- A ferrymen is the holder of a ûancbise to operate a ferry. Such fianchise is granted by the 
Crown or parliament, or acqWred by prescription (continuing use) which assumes a Iost g a n t  A Ferry Line is 
considered as a "highway of a description": Huney v, Field (1835). 2 Cr M&R 432; a highway in turn, 
is defined as a "way over which there exist a public right of passage, that is to say a right of all Her Majesty's 
subjects at al i  seasons of the year freely and at their will to pass and repass wïthout let or hindrance", ibid. 
para. 1. The right of to charge toIIs is usuaily incident to a ferry, ibi' para- 877- 
88 

See generaliy Halsbury's Laws of England, ''Cornmon Carries'* (in Carriers), vol. 5(1), esp- para. 402, 
441,498: A common carrier is one who exercises the public profession of carrying the goods of al1 persons 
wishing to use his services or  of carrying passengers whoever they may be. 
89 White k Case, (1558) Dyer 158b; Cayle 's Case, (1584) 8 Coke 32a. See also J.D- Ames, "The History 
of Assumpsit" (1888) 2 Huw- L Rev. 1. 
90 A common camier, absent lawful grounds for refusal, is bound to accept go& which are offered to him 
for carriage according to his profession: Johnson v- Midfad Rlwy. Co- (1849). 4 Exch, 367. Similarly, a 
common carrier of passengers, in bound to carry according to his profession: Clarke v, West Ham Corn, 
Cl9091 2 K-B- 858 at 877 & 882 (CA). A ferry owner must give attendance at aü reasonable hours: 
Graversham Borough Council v. Brirîrh Railways Board, 119781 Ch- 379, CL9781 3 AU EX- 853. W e  such 
hours rnight not mean all hours of day and nïght, nonethekss the ferrymen can not sirnpIy decide he does not 
wish to conduct business, as the gram of a ferry is for the benefit of the pubiic, so that the public may be 
certain of finding the means of transit across the river: Dibden v- Skirrow, C1907J 1 Ch 437 at 444- Moreover, 
the owner cannot relieve ûimself of his duties by building a b~dge: Paine v- Partrich (1691). Carth 191. An 
innkeeper, naturaiiy, doesnft get the night off; the provider mut  provide even if he or she is not interested in 
doing business at al1 [regardles of the customer]- For example, an innkeeper must open the door to a guest 
even though he has arrived in the middle of the night, the keeper was sleeping, and was not interested in doing 
business tiIi the morning (the only question beiig whether the innkeeper in fact heard the knock on the door 
and could have concfuded that a guest has arrived): Hawthorne v- Hammond (1844). 1 Car&Kir 404 NP. See 
aiso R, v. Ivens (1835) 7 C M  213; 173 E R  94. 
91 "An Iankeeper cannot be a bankmpt, for he is not h i  a trader; he must receive al1 corners and feed 
them and Iodge them taking teasonable rate": Eyre J. in Newton v. Trigg (169 l), 1 Salk 109.9 1 E R  LOO; R- 
v. Collins (1623), Palm 373; 8 1 E X  1130; C k p  v- Prait (1639). Cro. Car. 549; 79 EX. 1072. Similarly. if a 
common carrier demands an unceasonable charge or  seeks to impose unreasonable conditions, this amounts to 
a wrongfuI refusal to carry: Carton v, Brisîol and Eireter Rly Co (1861). 1 B&S L12; Allady v, Great Western 
Rly Co (1864), 5 B&S 903 for which the common carrier is Liable shodd the goods s a e r  any damage in 
consequence: Jackson v- Rogers (1683), 2 Show KB 327 89 ER. 968; Crouch v. London and North Western 
RCy Co (1854). 14 CB 255- Likewise, a ferry toll must be reasonable: A-G v. SUlpson, Cl9011 2 Ch 671 CA; 
on appeal [1904] AC. 476, (HL-); Stamford Corpn v, Pawlett (1830). 1 Cr&J 57; aft'd (183 1). 1 Cr&J 400 

57 CHAPTER ONE 



(be it group-based aversiong3 or individual dislikea). Consequently, the reasons the provider 

may legitimately put forward for refishg service are LirnitedPs For example, the race, 

ExCh, and, where such is the custom, may even be obIiged to carry the lnhabitants ofa town for f k e z  Paine v, 
Patrich (169 l), Carth 19 1- 
91' "The true view of the common law d e  was that if an inn was not full the landlord was bound to admit 
traveUers.-- He could nor pick and choose: Lord Alverstone CJ- in Browne v- Brandt, Cl9021 1 KEL 696- A 
fenymen must carry ali peaceable wayfarers who are f i h g  to pay his tour Hmmenon v- Earl o f  Dysan, 
Cl9161 1 AC 57 at 103. A common carrier is bound to carry any person not in an unfit condition, for whom he 
has accommodation upon tender of his proper €are, without the imposition of any unreasonabie condition: 
Garton v. B&oL and Exeter Rly Co (1861), 1 B&S L12 at L62- 
93 For example in Constantine v- 1mperUrC Hotek  Cl9441 1 KB- 693, a famous black West Indian 
cricketer was hm&erred h m  one hotel to another, apparently because of fiis colou. The court found that 
trarJSfer amounted to a refüsal of seMce. for which the hotel was liable in tort (even though specific damage 
was not proved)- 
94 Kenny v- O'Loughlin (1944). 78 L-TK 116- 
9!i Only "reasonable grounds" are recognized as vaLd grounds for refusal to serve- For example, in the 
context of urnkeepers, if the inn is full:. Lune v- Cotton (1702), 12 M o h  Rep- 472 at 484 or perhaps if 
insuficient food is available: Pidgeon v, Legge (1859). 21 J.P. 743; if the guest refuses payment in advance: 
Anon (1460). YB, 39 Hen 6 fo- 18, pl- 24; Mulliner v- Florence (1878). 3 QBD- 484 (CA-), at 488; If the 
guest arrives d d :  Lamond v. Richardr, [1897J 1 QB- 541 ( C A ) ;  filthy: Pageon, supra; or indulges in 
"indecent or üqroper behaviour": R. v. Zvens, supra note 90; Hcnvthom v- Hamrnond (1844) 1 Car- & Kir 
404 at 407, refiisal is "reasonab1e"- It should be noted, nevertheless, that when the provision of rekhment 
(part of the duty to Iodge) was at stake, and in a the  of social disturbance (World War I) the court accepted 
reasons of '%ad character" (such as moneylending activicies amoagst the military and newspaper reports of 
conviction in hud= Rorhfieeld v. Norrh Brittkii Rwy Co-. Cl9201 S C  805). However, if the guest arrives late, 
or upon Sunday, or refuses to disclose his name [Ivens. supra1 or is ï i i  and has to Wear his overcoac or wishes 
to sit up all night: Fell v. Kiiight (1841). 8 M&W 269,273 a refusal to serve was deemed measonable- See 
H. Malot, "The Duty of Business to Serve the Public: Andogy to the Innkeepers Obiigations" (L968) 46 Can- 
Bar Rev. 613 at 620. 

in the context of Common Halsbury's Laws o f  England* vol. 5(1) at para, 441 Uifonns us that "it is a 
la- excuse for refusing to carry that the common carrier does not hold himself out ro carry the particular 
kind of goods offered, or that hïs operations do not extend to the proposeci destination: Maklr'n v- Wuterhouse 
(1828). 5 Bing- 212; Johnson v. MidZmd RLwy, Co-, Cl8491 ExCh, 367. He may retùse to accepts foods for 
carriage uniess and until he is paid the full and proper pnce for carriage: Wyld v. Picword (1841). 8 M&W 
443- He may aiso refuse on the ground that he bas no room in bis vehicle, or no convenience for carrying 
goods in safety: Jackson v- Rogers. supra note 90; Buston v- Donovcuz (1820). 4 B&Aid- 21 at 32; Riley v. 
Horne (1828). 5 Bing 217 at 220-1; Spillers and Bankrs  Ltd- v. Great Western Rly Co, Cl9 1 11 1 K-B. 386 at 
392- He may also refuse to accept the goods it they are brought to him a long time before he is ready to start 
on his jouniey, for the goods must be tendered at a reasonable thne [and the carrier might find himself 
responsïble during storage]: Lane v. Cotron (1701), 1 Ld. Raym- 646 at 652, 91 ER. 17, If the country 
through which the carrier's vehicle has to pass is in so dismbed a state that the goods cannot be cm-ed safely, 
he may lawfdly refuse to accept them: Edwards v. Sherran (1801). 1 East 604. He may also refuse to accept 
goods tendered to hirn for carrïage without such protection of packing as is necessary to enable him tu carry 
them with a reasonable prospect of protection fiom Ioss or damage in transit: Munster v- South Errstern Rlwy, 
Co- (1858). 4 CJ3.N.S- 676 at 701; Scutlifle v. Great Western Rly Cor CL9101 1 K.B. 478 at  495"- It should be 
recalled that the general d e  is that absent lawfid gromds, the coamion carrier is bound, as exercising a public 
employment, to accept goods which are o f f i  to him for carriage according to his profession. Ibid at para, 
441. 
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nationality and ancestry of the patron were specificaUy mjected as relevant justifications for 

refusal to serve" Frutherxnore, the provider is Tiable at Iaw for goods 10% stolen or 

damaged while under the hospices of the provider absent negligence?' 

The second island identified by scholars was labeled the "prime necessity" doctrine, after a 

passage fiom Minider of Jusrice for the Domhion of Cana& v. The Ciry of L e v i ~ . ~ ~  Under 

% Rothfieul, supra note 95, dealing with the rejection of a Jew, alLegedly of German ongin, whose 
occupation was a moneylender- This case was relied upon in the Court of Appeal analysis in Biraciau~a, supra 
note 32, as an example of an exception that proves the de, but distinguished by Laskin CL at the Supreme 
Court as insuffiCient to establish a general tort of discrïmhation, since it arises in the context of a speçinc 
common Iaw duty attached to Innkeepers- The Supreme Court did not try to explain the rationale behind that 
unique duty, nor did it try to provide a pruiciple which should limit the scope of this duty. 
97 "Subject to certain statutory limitations, a common camer is absolutely responsiïIe for the safety of  
goods entrusteci to him for carrïage Save where toss or damage result fcorn: (1) an act of God, (2) an act of the 
Queen's enernies, (3) the fauit of the consigner, or (4) inherent vice in the goods themselves": Halsbury's Laws 
of EngI~nd~ para- 446, citations omitted- *'He is Liable even when overwhelmed and robbed of the goods by 
îrresistible force": ibid,  citing Coggs v- Bernard (1703), 2 Ld- Raym. 909; Fonuard v, Pifrotrd (1785), 1 Tenn 
Rep. 27 at 34- "A common Carrier is liable for loss or injury caused whoUy by the fault of persons over whom 
he has not contcol": &id. at para- 447, and see citations there, It sshodd be noted, again, that such Liability is 
part of the law, not the contract see, e-g., Forward, supra at 33; Bretizerton v. Woodv (1821), 3 BrodsrBing 
54 at 62-62, Exch]. Similarly, "the liability of a ferry owner in respect of goods carried by him is simila. to 
that of a common carrier": HaLsburyS Laws of England, vol. 21 at para- 889, citing Southcote's Case (MOI), 4 
Co. Rep. 83b. Likewk subject to very limiteci exceptions (such as live animais) the Innkeeper "is chargeable 
to guests for restoring property which is lost o r  stolen wlthln the hospitium of the inn and he Is under the Iike 
Liability to make good to bis guest any damage to the guest's property brought to the inn as he would be if the 
goods were lost, The liability of an Innkeeper is strict, that is to Say, without proof of negligence on his part, 
but subject to certain conditions, the Liability can be Limiteci m amount": Halsbury's Laws of England, 3d ed-, 
vol- 21, lnnkeepers at para- 950 ac 451-2. And see ShacGlock v, Ethorpe Ltd, Cl9391 3 AU EX- 372 (FIL)- As 
an example, see Orchad v. Bush & Co-, [1898] 2 C.B. 284, where a guest teft his coat in a coat-cioset in a 
restaurant which was part of an inn, the coat was lost and the Inn liable- 
98 Cl9191 A C  505 (P.C.)- At the core of the dispute was whether the city of Levis could disconnect a 
federal building !tom the water supply, given that the federal govemment did not pay municipal taxes. The 
Court stated at 513 that: 

In the case of the Crown, no implication of an obligation upon the respondents to give a water supply 
can be based on liability to water taxation, since the Crown is admittediy not liable to such taxation. 
The respondents, moreover, have not the monopoly of water supply, so that the implication of an 
obligation cannot be supporteci on the ground that the Govertunent of Canada has been depriveci of 
the right to supply water to the goveniment building, It must be recognized, however, that water is a 
matter of prime necessity, and that, where waterworks have k e n  established to give a supply of 
water withii a given area for domestic and sanitacy purposes, it wouid be highiy inconvenient to 
exclude fiom the advantages of such supply govemment buildings, on the ground that these buildings 
are not liable to water taxation. The respondents are dealers in water on whom there has been 
confecced, by statute, a position of great and special 
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that doctrine, "public utjllties", such as water and electncitytpg were deemed prime 

necessities; henceIm the provider, a private corporation, was heId under a duty to supply to 

all, without discrimination, provided a reasonable price was paidmL As M. Taggdm has 

shown, this case was used (and is still used)'03 in New Zeaiand jurisprudence to establish 

public utilities lawlW premised on such a duty!OS While Aushalian jurisprudence seems to 

consequence to come under an obligation towards parties* who are none the Iess members of the 
public and counted among their contemplateci customers, though they do not f '  within chat class, 
who are liable to taxation, and who king in the immense rnajority are expressly legislateci for and 
made subject to taxation- Their Lordships are, therefore, of opi~Üon that there is an implied obligation 
on the respondents to give a water supply to the government building providecl that, and so long as, 
the Goverment of Canada is wïiling, in consideration of such supply, to make a fair and reasonable 
payment [emphasis adde4 - 

99 Chastain et al- v. British Columbka Hydro And Power Authon-iy (1972), 32 DLR. (3d) 443 (B.C.SC). 
Compare to Canadian Pac@cAirlines Dd- v- The Queen (1976). 71 D-LK (3d) 421; aEd 87 DL&. (3d) 5LL 
(F.C.C.A-) where the court declined to find a "prlme necessity" common law duty placed on the state to 
maintain airport mways clear of snow in times of strike- 
lm The causal Iink between a service or a g d  being a prime necessity and the "prime necessity duty", is 
not obvious. As the New Zeaiand juckpnidence demonsirates, see infia note 103, Cizy of Levi$ supra note 98, 
has been viewed as holding that showing a "practical monopoly" is necessary, in addition to the nature of the 
service as a necessity, to trigger such a duty (although City of Levk itself withdraws fiom using monopolistic 
tenninology), In Canada, h i s  was read to establish, absent a statutory obligation, a duty stemming h m  the 
essence of the service k ing  essential and fiom the "relative positions of the partiesw, (La,& at 513 is stresseci 
in Tsawwassn Indfan Band v. Delta (Corp.) (1997), 149 DLR. (4h) 672 at 685 (B-C.C.A). Analyzhg the 
relative positions, or "relationship", the court found the corporate municipality, iike the city of Levis, under a 
duty: "The advantages which Lord Pannoor atüibuted to the City were simply the system of waterworks it 
owned and the authority to levy taxes for water- These factors gave the City an advantage over other entities in 
providing services, an advantage which gave rise to an obligation to supply services to taxpaying and non- 
taxpaying members of the public alike", 
101 In Chasrain, supra note 99, it was held that a security deposit requirement vioIated the common Iaw 
obligation to provide power in a non-diScnmiscnminatory manner (promoting, in many cases, legislative 
intervention). 
lu2 Public Utiliaes and Public Law, infia, note 108. 
103 Albeit more cautiously. See Mercury Energy Lrd v. Electrici' Corporation of New Zealand Ltd, 
119941 2 NZLE 385 sub nom. Auckland Etectric Power Board v. Elecmkity Corporation of New Zealand 
Ltd [1994] (CA); 119931 3 NZLR-  53 (H.C.). 
Io4 Mayor of Auckcand v, The King, 119241 G-LX, 415, (applying the pnnciple in reverse by demanding 
the post oKce to pay a reasonable price for nibbish collection, deemed a matter of necessity); State Advances 
Superintendent v, Auchland City Co and the One Tree Hill Borough, [1932] N.2L.R- 1709 (C.A-), (finding a 
duty to supply water to tenants put in by mortgagee despite outstanding debts by defaulting and dispossesseci 
rnortgators); Marlborough v. County Cuuncil and Btenheim Borough Council v- MacFarlane meported. 19 
Dec. 1985 (CA)); decision appeaied (1984) 4 N Z A R  198 (refusing to stcike d o m  an application to review 
Mure to supply water to property just outside water supply area; the County Council eventualIy extended 
supply); Wairoa Electric-power Board v, Wairoa Borogh, Cl9371 NZLR,  211 (finding electricity a prime 
necessity, cailing for reasonable pricing); South Taranaki Electric-Power Board v- Patea Borough, [195q 
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have rejected this principle,lM Canadian common Iaw bas long sinceLw incorporated a 

contextuali~ed'~~ common Iaw duty placed on public utilities corporations to provide 

NZLX. 954 (finding that the Electnc power board enjoyed practïcd monopoly, and the principle of City of 
LevrS, supra note 98, applies). But see Stubbs v- Taumarunui Borough, Cl973 1 N.2.L.X. 125 (refhing to 
extend doctrine to (as yet not existïng) drainage pipes)- 
LM The structure of the duty was Iaid out in Sr- Advances Superintendent v- Auckimd City Co. and the 
One Tree Hill Borough, Cl9321 N.ZL.R- 1709 at 1715 (CA) per Myers CJ.: 

(i) That the supply of water is a matter of prime necessity; 

(ii) That where a water-supply authority has a practicd monopoly there Lies Ecpon it an obligation 
(irnplied where not expresseci) to supply water to al1 those requiring it and wfio are prepard to pay a 
fair and reasonable charge; and 

(iùi that apr, if not coercive, language is required p confer upon the water-supply authority the rïght 
to refbse water, or stop the supply to any particdar premises by ceason of non-payment of a rate or 
charge in respect of water previously supplie& except to the person prirnarily liable for, and actual in 
default in respect oc the arreacs. In the nature of things, that person is generaily the person to whom 
the water in respect of which the aaears are owing was actuaily supplieci- 

106 See Bennett & Fisher Ltd v- The Elecm'ciîy T m  of South Australta, [1961] SAS-R. 286, which 
rejected the principle but did not mention City of k v k ,  supra note 98, and see critical evaluation in Taggart. 
supra note 82. 
107 "Certainly the obligation of a public utility having a practical monopoly, to supply the services is clear 
and is as old as the notion of a public utiEty: Chastaut, supra note 99; Munn v. Illino&, 94 U-S- 113 (1876); 
Canada (Atromey General) v. Toronto (City) (1893). 23 SCR. 514; St.. Lawrence Rendenkg Co. v- Cornwall 
(City), Cl9511 O-Et- 669 (SC)," Per Saunders 1- in Aaiun.s Lake Indim Band v, DkitnIct of Salmon A m  
(1997). 27 B.CL& (3d) 334,137 D - L X  (4th) 89 su6 nom 238709 B-C' Ltd v- Salmon Ann (Disrrict))- The 
duty was confmed on appeai, infia. 
108 The common law duty was anaiyzed in depth on appeal, see Tsawwmsen Indiari Band supra note 100 
[a-ka Adams Luke indian Band v, DLFmct of Salmon Am].  At issue was the question whether a corporation 
(be it a "private" entity providing prime necessities, a munïcipality o r  an ann of the Crowu has a duty to 
provide, indefinitely and for a reasonable price, water, sewers, fie-protection and gas, although that matter 
was resolved prior to conclusion of adjudication, to non-native residents of a commercial project under an 
Indian band, possessing powers of self-taxation- Saunders 1- found that aithough such a duty existed it was not 
indefinite and the municipal corporations could withdraw, giving reasonable notice, She distinguished City of 
Levis, supra note 98, in two ways: Fust, at bar was the provision of secvices to several acres of land, not to 
one building in a city, hence the "inconvenience" argument did not help the band (and perhaps d g h t  even 
have helped the corporation). Second, the bands in question codd establish such sem-ces on their own. Tt 
should be noted that the reason for refusal was not solely economic. In one case, refllsal to provide senrice 
(tire protection) to the emerging project was Ir'nked to a failure to agree on the density of the pmject 

The Court of Appeal anaiyzed the question as foilows: 

The ability of the Bands to provide their own services or to secure an altemate supply does not 
determine the issue of whether the municipalities have a duty to continue to supply services in 
exchange for a reasonable price- ... [tlhese matcers are, in fact, only two of many factors which must 
be considered in deciding the issue. In other words, the common law, as taken fiom the Levik 
decision, can be viewed as a continuum where the extent of the obligation owed depends upon the 
nature of the relationstu'p between the parties- For example, if in a given situation an individual 
property owner asked a municipality to continue to provide services even though the owner was not 
or would not be obligated to continue to pay taxes, it is arguable that the common law would impose 
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service without disçtimination and for a reasonabfe price notwithstanding the pinciple of 

fkeedom of contract. 

The third island of law by which freedom of commerce is limited was given the titie 

"businesses affected wiih public interest",'" fier a passage fiom the decision of Chief 

Justice Hale's De Porribus M ~ r i s  (The Ports of the Sea),L'o Wntten in the mid-seventeenth 

upon the muaicipality a duty to supply this single property owner with services ïndefiitely, subject 
only to reasonable compeasatïon king paid for the On the other hand, if the relatïonship 
invoIved two independent taxing authorities ofroughiy equai size, both with the ability to put in place 
the necessary infrastructure, it is arguable that the common law wodd aUow one of the parties to 
terminate the provision of services to the other with a relatively short p e n d  of ceasonable notice- 

[Als indicated by the foregoing examples, there are several Mterïa which are helpfiil in assessihg the 
relationship between given parties and determining the exact nature and extent of the common law 
obligation which may or  may not be owed, Without attempting to set out an exhaustive list, some of 
the more important factors include: the relative size of the parties; the cesources available to each of 
the parties including the ability to mise revenue; the abüity to ünplement or  maintain a new and 
existing infrastructure; the experience each party may aIready have in providing the services in 
question; and the length of time over which the service has already been provideci by one of the 
parties p. 685-86- 

After analyzing the factors, the court found a duty, but, given the relative positions, found a duty 
tenninable upon reasonable notice, and remandeci the case so M e r  evidence as to that whlch may c o ~ - t u t e  
a "reasonable notice" andlor "reasonable price" codd be adjudged, The court fürther asserted that the duty to 
provide senrice is reciprocal, stating, in effect, that the band has to respect municipal by-Iaws regarding 
densi ty- 

It is important to note that the court rejected an argument that the statutory scheme, under which the 
bands may request the Lieutenant Govemor to order the municipalities to provide m - c e s  for a year, sealed 
the common Iaw duty to provide service for a reasonable price- 
IQ) B.P. McAllister, 'Zord Hale and Businesses aff'ted With a Public Interest" (1929-1930) 43 Ham- L 
Rev. 759, 
110 As quoted in M. Taggart, "Public Utilities and Public Law", in PA. Joseph, ed-, Essqs on the 
Constintrion (Wellington, N.2.: Brooker's, 1995) at 216: 

A man for his own private advantage may in a port town set up a wharf o r  Crane, and may take what 
rates he and his custorners can agree for cranage, wharfage, houseiiage, pesage; for he doth no more 
than is lawfiil for any man to do, v r i  makes the most of his own ... If the king or  subject have a 
publick wharf, unto which al1 persons that come to that port must come and unlade o r  lade their goods 
as for the purpose, because they are the wharfs only licensed by the queen .-- Or because there is no 
other wharf in that port, as it may faü out where a port is newly erected; in that case there cannot be 
taken arbitrary and excessive duties for cranage, wharfage, pesage, &c neither can they be enhanced 
to an immoderate rate; but the duties must be reasonable and moderate, though settled by the king's 
license or charter- For now the wharf and crane and other couveniences are affected with a publick 
interest, and they cease to be jurirdictio privati oniy; as if a man set out a street in a new building on 
his own land, it is now no longer bare private interest, but is affect with a pubfick Interest". 
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~entury,"~ and cited in two English cases mund the he of the nineteenth century-'" h the 

first case, the court found that private owners of property invested with a public interest, 

such as a crane in a public wharf, cannot (unreasonably) refuse to permit the use of theit 

property for purposes which are integral to the mentioued 'public interest', such as 

unloading a ship docking at the public wharf. The second case established that owners of 

businesses affecteci with a public interest, such as a warehouse ceaified to serve as a duty- 

me landing facility, are not entitled to demand an unreasonable storage pr i~e . '~~  Thus, the 

sea of fieedom of commerce was parted, creating the foilowing island: 

There is no doubt that the general principle is favoured both in law and justice, 
that every man may fix what price he pleases upon his own property for the 
use of it: but if, for a particular purpose, the pubIic have a nght to resort to bis 
premises and make use of them, and he have a monopoly in them for that 

I l l  For fwther discussion on the history of the treaties by Hale see DE.C Yale, ed-, Sir Matthew Hale's 
The Prerogatives of the King (London: Selden Society, 1976). 
I I 2  Bolt v- Stennet (1800), 8 Term. Rep. 606, 101 EX- 1572, involved a defence for Stemet, the city of 
London deputy for Ioading and unloading, who us& Bolt's crane without his consent, The crane, privately 
owned but placed on a public quay, was necessary for discharging the city's anclent privilege, namely unlading 
goods. Consequently, Bolt received reasonable compensation for the use of his Crane, but could not sue in 
trespass. 

Ailnu? v. I~girS (1810) East 527, 104 E R  206, involved the refusal of the London Dock Company to accept 
wine importeci by Aiinut after he refiised to pay the price demandeci, The Company, a private corporation 
certified by the Board of Treasury under the Warehousing Acts, to store, upon Ianding, goods free of hport  
duties, enjoyed a monopoly of such duty-fiee facilities- As a resdt of the refusal, the wïnc was landed and 
stored elsewhere thus attracted import dut5 for whkh the plaintiff s u d  The court held that where private 
property is, by the consent of the owner, invested with a public interest or privilege for the benefit of the 
public, the owner can no longer deal with it as private propem only, but must hold it subject to the nghts of 
the public in the exercise of that public interest or privilege conferred for their benefit- Therefore the company 
was bound by law to receive the goods into theù warehouses for a reasonable price. The question whether the 
company could repudiate the certifïcate at its pleasure was left open. 
113 "For this purpose therefore the question may be taken to be, whether they [the company] may claim an 
unreasonable rent? But though this be private property, yet the principle laid down by Lord Hale attaches upon 
it, that where private property is affected with a public interest. it ceases to be juris privati only; and in case of 
its dedication of such a purpose as this, the owners cannot take arbitrary and excessive duties, but the duties 
must be reasonabte" Allnut, supra note 1 12 at 212 per Le Blanc J- 
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purpose, if he will take the benefit of that moaopoly, he must as an equivalent 
perform the duty attached to it on reasonable terms."' 

Haar and Fessler, in their "revolutionary rediscovery of the common Iaw tradition of 

fainiess in the struggle against inequaIit~t',''~ illustrate how mis island has provided rïch soi1 

for the growth of the "common law doctrine of equal m ihe area of public utility 

law in the U.S. and beyond Contiguous with the U.S. development of the Law of common 

cauÏers - as applied to railroad corporation,LLf or the telephone''' - Hale's doctrine, 

incorporated in Münn v. was pivotal in clothing utilities with a public interest, 

thus subjecting their provision to the doctrine of equal service. Warehouses, grain elevators 

and raiiroads, diverted away h m  jus pnknrii in Munn, were followed by the establishment 

114 Ibid, 210-1, per Lord Ellenhrough, CJ. 
1 Is Haar & Fessler, supra note 83. 
116 

"The haltmarks of the earIiest commoa law doctrine of e q d  service, though cast and recast in various 
formulations, were the complementary concepts of e q d t y  of access, adequacy of rendition and 
reasonableness in the pricing of pubIic or communai servkes and facilities": ibid, at 56- 
117 Fitchburg Railroad Company v, Addbon Gage, 78 M a s  (12 Gray) 393 (1859)- putting in place a thin 
notion of a dut-  to charge only a reasonable price, but allowing discrimination (differential fees for ice and 
bricks); This nile has lead to great abuse, and was replaceci by redkovering the principles behind the law of 
the common carrier - a duty to render service, and a duty aot to discriminate: McDuflee v. Portland & 
Rochester Railroad, 52 N K  430 (1873); New England Express Co, v. Maine Central Railroad Co-, 57 Me. 
188 (1869); Messenger v- Pennsylvanüz Railroad Co., 37 NJL 53 1 (1874), which held that there is an 
implied condition, that it is held as a quasi pubk trust for the benefit of ail the publlc, and that the Company 
possessed of the gant must execcise a perfect ïmpartiaiïty to all who seek the benefit of the trust, (536-7)- For 
fixlIer exposition, see Haar & Fessler, supra note 83, Ch. 4- 
118 

See e-g- State ex rel Webster v, Nebrasku Telephone Co., 61 S.Ct 83 (1901)- 
119 94 U-S- 113 (1876), holding that the Illinois leglslature could set maximum prices for warehouses, grain 
eIevators and railroads, as the use of one's propzrty for such purposes was "clothed with a public interest" and 
therefore did not violate the constitutional taking clause, which protected oniy private property. 
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of a duty to provide at a remonable @ce, gas,Im water," ba&i~~g.'~ and even wholesale 

marketing of iceLp and fîre insurance? 

It should, however, be noted that given the U.S. constitutionai structure,'" M m  is located 

in a slighùy dlfferent context than the one at the heart of this inquiry - one dealing with the 

powers of the States to regulate pnces through statutory means.'" As such, Munn was 

120 PortIand Natural Gas and Oit Co v- Stme er rei- Kern 135 Ind- 54 (1893). Compare to eariïer decision, 
Paterson Light Co. v- Brady 27 NJL, 245 (1858) where the court feared di  businesses would become public, 
and the court would force cornpanïes to provide services outside their reach, 
121 City of Danville v- Danville Water Co., 178 111,299 (1899). 
lz? Noble Srare Bank v- Haskell, 2219 U.S, 104 (19 10)- 
123 Consumers Lrght & Power Co- v- Phtpps, 120 Okla- 233,251 (1927)- 
124 Gennan Alliance I~~~urance  Co- v, Lewis, 233 US- 389 (1914)- 
125 Constitutïonaily, the debate focusecl on the scope of legislative taking power (eminent domain) and the 
subsequent legislative authority to delegate such domain to private utility companies- The U.S- Constitution 
limits the powers of the state to confixate, or "take" land (or other property), even if compensation is offered- 
The  state has to show that the taking is for public purpose or use: Missouri Pacific Railway Co, v. Nebraska, 
164 US. 403 (1896)- Such powers over 'eminent domain' were deemed delegatable to private utility 
companïes. See Scheikr, "The Road to M m :  Eminent Domain and the Concept of Public Purpose in the 
State Courts" in D- Fleming and B- Bailyn, eds., Lmu in American HLstory (Boston: LittIe, Brown, 1971), at 
327. 
126 The controversy in Munn, supra note 107 (and its progeny) was centred around the ~ o ~ t ~ c f i o ~ l  
powers of the state to regulate private business by statute- For the inteXc0~tZCttZdne~s of the Li'berty of contract. 
the concept of business affected with a public interest and the notion of what constituted a direct effect on 
interstate commerce (al1 constitutional docirines) see B- Cushman, Rerhinking the New Deal Court (New 
York: Oxford University Press, 1998), esp. part III- The court found that as regdation is legai in common Iaw 
when businesses are affectai with a pubiïc interest, so couid these businesses be subjected to price regdation 
by the legislature- As the court put it - Property does become clothed with a public interest when used in a 
marner to m a k  it of public consequence, and affect the community at Iarge- When, therefore, one devotes his 
property to a use in which the public has an interest, he, in effect, grants to the public an interest in that use 
and m u s  submit to be controiled by the public for the common good, to the extent of the interest he has thus 
created", Munn at 125-126- Scholars of the time such as McAUîster supra note 109, Fairman, "The So-Called 
Granger Cases, Lord [si4 Hale, and Justice Bradley" (1952-53) 5 Sran. L Ra- 587 and WJ3- Hamilton 
"Affection with Public interest" (1930) Yale LJ, 1089, following the dissent in Munn, challenged the broad 
language of the regdatory powers of the common law, the wisdorn of bestowing upon judges such a task, and 
the constitutionality of subjecting (in effect) ai i  busuiesses to legislative regdation- As an alternative, scholars 
suggested limiciag the boundaties of state intervention to situations where either a franchise was needed in the 
common law, or special privileges were given to a business, such as use of public property or governmental 
funding (including tax exemptions). See Taggart, supra note 110 at 223 quotïag T. Cooley, "Limits of Smte 
Control of Private Business", Princeton Review, N.S, 1 (1878) at 233 as cited in Scheiber, The Road to Munn: 
Eminent Domain and the Concept of Public Purpose in the State Courts, in D- Fleming and B- Bailyn, eds., 
Law in American Hi;rtory. supra note 125 at 327, 
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abandoned in ~ e 6 6 i a ' ~  which found alI businesses - not oniy those affécted with a public 

interest - to be subject to state regdation, incIuding price reguiations, It shodd fiirther be 

noted that Munn should not be read as displacing the idea of freedom of contract with a 

general duty to provide alL services, or with a general gant to the state (or its judiciary) to 

replace individual choice? Having said that, the ciecline of Hide's doctrine during the 

twenties (the Lochner Era) and thiaies (the New Deal Era, in favour of regdatory 

commissions), should not necessanly teach us that the underlying pnnciples which support 

the duty to provide equal service in the context of businesses affected with public interest 

were rejected.lzg In fact, it has been argued that these pnnciples are stiII very much alive in 

U.S. jurisprudence todayY1" 

b) Beyond the Islands -- Possible Rationales for the Exceptions 

Outlining these islands is important, because under a common law regime, we are required 

to reason with previous cases in an attempt to elucidate a consistent and coherent 

rz7 Nebbia v. New York 29 L US, 502 (1934)- 
128 See Slaughterhouse cases (Wolff Co- v- ïndustnal Court, 262 U.S. 522 (1923)) where the Supreme 
Court struck down state legislation declaring food processing, clothlng manufacture and fuel products, public 
utilities and common carrier as businesses affected with public interest, thus subject to wage regulation- C M  
Justice Taft, recognizing the dîfference between regulatîng wages and rates, nonetheless stated that the judicïal 
power to declare a service 'affectai with public interest'stemmed h m  the 'iidispensable nature of the service 
and the exorbitant charges and arbitrary control to which the public might be subjected without regulation", 
intimating that if these criteria are not met, judges are not at liberty to declare a service "public". Taft found 
that the production of food was not monopolistic, and danger of abuse did not lurk, hence the state could not 
interfere with the fkeedom of contracts. 
129 Taft's reasoning, summarïzed above, has to be read contextuaiiy, given ~e wide-spread prosperity 
enjoyed by the US. in pst-WWT tuneses For jurists of the tirne, the danger of abuse did not seem substantial. 
However, legally speaking, the prinçiple itselfallows for declaring as&ce "affected with public interest" if it 
is indeed seen as a practical necessity, and if danger couid lx shown that absent judicial control, its provision 
would Iead to rate abuse or discrimination- 
IM Haar & Fessler, supra note 83 at 165-168. 
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understanding of the goveming legd conceptsn We have to explain the "puzzling gap"'= 

in the common law, since if the common law specificaIly addresses innkeepers, we have to 

interpret its position regardhg retail store owners, or restaurant owners- This approach 

stands in stark contrast to the one applied by Lemox J. in Franklin, a decision aUowÏng an 

owner of a restaurant to establish a "no-blacks" nile in his restaurant. The main l e g a ~ ' ~ ~  

problem Lennox JI had with the proposition that a restaurant keeper is not at Liberty to 

refuse accommodation on the ground of coIour was that no authority directly in support of 

this contention could be found. The absence of precedent on point satisfied Lennox Jf that 

restaurant owners were s ~ c i e n t l y  ciifferent fiom innkeepers. In order to reinforce this 

conclusion the court chose to focus on a strict reading of the monopoly rationale, stressing 

131 "mu the eighteenth and early nineteenth centuries, the common law was also thought to represent 
hwnan reason. In a farnous English case of 1710 addressing the obligations of common camîers for loss of 
passengers' goods, Justice PoweU wrote: "for nothing is law that is not reason-"" [J, W. Singer "No Right To 
Exclude: Public Accommodations And Pnvate Property" (1996) 90 Nw. U-L Rev, 1283 at  1304, citing Coggs 
v. Bernard, 92 E- R 107, 109 (K-B- 1703)- For a generai discussion on the centrality of reason, see Brudner, 
supra note 35; M. A. Eisenberg, The Nature of the Common Law (Cambridge, Massr  Harvard University 
Press, L988). 
152 Singer, ibid at  1286- 
13' What Lennox J. considered "legal" deserves attention- M e r  reciting the facts, including the offensive 
marner in which Mr. Franklin was treated rThe  defendant confirmeci the previous refiisal - in fact repeated 
it; and he certaidy was not as humane or considerate as he weU might have k e n -  If L said that he was 
unpardonably offensive, the expression may have been strong, but not too strong"] the court noted at  350 bat= 

the plaintiff does not set up any actual financial loss. He is suing for the establishment of what he 
believes to be his right as a Canadian citizen; and, if wronged, he is entitled to at least nominal 
damages- The plaintiff is undoubtedly a thoroughly respectable man, of good address, and I have not 
doubt, a good citizen, and 1 could not but be tauched by the pathetic eloquence of his appeal for 
recognition as a human being, of common ongin with ourselves The theoretical considerations of this 
matter is a difficult and decidedly two-sided problem, extrernely controversial, and entirely outside 
my sphere in the administration of law - law as it is- 

It is submitted that this is the error the court committed: a refusal to see the le& implications of upholduig a 
discriminatory poiicy in the provision of goods and services customarily available to the general public. 
Asserting that the question of the equal status of blacks is outside the administration of law is quite revealing- 
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that restaurant owners did not receive a grant of monopoly or quasi-monopoIy. and 

therefore were not obligated to assume any corresponding duties? 

The case law, however. was less clear cut than the judge found it to be- An innkeeper's duty 

was established when the interaction between a patron and an establishment that provided 

sleeping fadities and an eatery was solely to purchase a rneaLus Lennox J. was thus forced 

to rely on the fact that the restaurant in the case before him was aot part of an inn, and 

added (apparently seeklng to distance the court from such a technical approach) that even 

innkeepers may be excused on various ground~. '~  Unfomnately, the judge stopped short of 

sharing with his readers what these other grounds were in the case he citedL" In short, the 

lU Lennox J. did not see the fact that a ticense is required for operating a restaurant as suggesting 
reciprocity, since "no litnit is placed upon the number of licenses issued. He foUowed by stating that lïcenses 
are issued to department stores as well, "but it could hardly be that the proprietor of a departmental store. for 
instance, cannot legally justifL his arbitrary refiisal to seli to a particular applicant, although ostensibly ready 
to sel1 to di who may applyW- And he continued: "That the imrnecüate acceptance of an offer to pay the quoted 
pnce may constitute an ïrrevocable contact in itself does not impugn the soundness of the proposition 1 have 
been endeavourïng to state- There was no "bargain stnick in this instance", despite the possïiility of seeing 
such a bargain, as will be argued below. Lemox J. conceded that the law of Innkeepers imposes a duty of 
equal service but noted that "there are many modifications and distinctions, such as "private hotels", 
residential hotels," etc., where the general mie has no application or a limited application only". 

Orchard v. Bush & Co- (1898), 2 QS 284. 
136 "@2]ven an hotel-keeper may be excused on various grounds. R. v- Rymer (1877)- 2 QJ3.D. L36 is only 
one of many instances". 
137 The facts of Rymer, ibX, a case of a private indicment, were as follows: "The prosecutor, Mr- Cramer, 
who was a householder Iiving within twelve hundred yards of the hotel. had been in the habit of coming to the 
premises of the defendant accompanied by two dogs- He had formerly three- One of the two was a savage dog, 
and generally wore a muzzle; the other of the two was a quiet animai .., [although had upon one occasion 
vomited on the door-mat of a aadesman's shop in the tom] .... They were very large, of the St Bernard mastiff 
breed- ... After a recent visit ftom the prosecutor, the hotel keeper wrote to him as foUows:- 

Dear Sir,- 1 regret to have to request you will be so good as not to bring your dog or  dogs into the 
Carlton- The slop and mess thïs evenïng has been much cornplaineci of, and the dogs are as 
objectionable in the Carlton as in the hotel..- 

The prosecutor replied that he had a right to bring the dogs [udess dircy or wet], since hoteliers are "under 
special laws, some of which tend to protect the public against the petty, tyrannical. whimsicd, mad fi& or 
act of individual landlords" 

The prosecutor was subsequentiy denieci service upon arriva1 with a dog to the refkshment bar- 
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treatment of precedent by the court in FrankZin suggests that Lemox J, was less interested 

in principle, and more in £hding ways to restnct the reach of the case iaw as it was then, in 

order to support his conclusion, 

Contrary to Lennox Il's approach, it is submitted that the jm-st's task does not end when the 

case before her does not land on one of the above islands, Given that these three islands a i i  

deal with the limits on the fieedom (not) to contract or, put positively, with the duty to 

provide equd service upon request, and gïven that the reasoning the courts have used in 

developing these bodies of law overlaps,l" some consideration has to be given to the 

underlying pnnciples mutual to these islands, and, ultimately, to the common law. 

Of course, some may dismiss these islands as examples of common Iaw fossils, an archaic 

body of Iaw which exists only because the common law method of updaiing doctrine is 

imperfect, and fiozen remnants fiom d e n t  times sometirnes remain even though their 

justification rnay no longer be valid. However, before such a conclusion is reached we 

The court found that in these clrcumstances the prosecutor was nota  traveller and the refieshment bar not part 
of the hotel, but continued: 

..- even if both the foregoing questions had been answered otherwise, 1 think it clear that the 
defendant had reasonable cause for refiising to receive the prosecutor, I do not Lay down positively 
that under no circumstances could a guest have a right to bnng a dog into an inn. There rnay possibly 
be circumstances in which, if a person came to an im with a dog, and the innkeeper refused to put up 
the dog in any stable or outhouse, and there were nothing that could make the dog a cause of alarm or  
annoyance to others, the guest might be justified in brïnging the dog into the inn. But i t  is not 
necessary to decide any such question. In this case, looking at the previous facts, the nurnber of the 
dogs previously brought, and their kind and behaviour, the nature of the right claimed by the 
prosecutor in his letter, and the s u e  and class of the dog, I thiak the defendant would have had ample 
ground for his refusal even if the place had been an inn and the prosecutor a traveller- [p- 1401- 

It is submitted that the judicial retiance on Rymer, a case involving sloppy dogs, in the context of refusal to 
serve on the basis of race is probiematic, and perhaps demonstrative of the court's refusal to appreciate the 
significance of c o u ~ i ' s  plea for equal citizenshipc 
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must, under common law methodology, ensure tha 

support such noms. Rather than isolating and dlsmissing this part of the Iaw as 

anachronistic, this chapter will search for deeper principles, that might be reconcilable with 

our understanding of modem doctrine, in order to assess whether the oIder part of the 

common law mentioned above withstands the passage of tirne and changing circumstances. 

Zn other words, as menioned in the introduction, the methodology guiding this thesis places 

at the centre of the investigation an ideal mode1 of the common Iaw as an ongoing 

adjudicative paradigm which demands an effort to make sense of, and provide a rationale 

for, the existing body of law (including the law governing common carriers, prime 

necessities and businesses affected with public interest), Only if this effort fails, finding 

repugnancy rather than coherence. may parts of the law be dismissed or overr~led-~ '~  

judiciai justifications for the law governing cornmon carriers, prime necessities and 

businesses affected with public interest vary," but could nonetheless be analytically 

classified into three categorïes: the de facto or de jure monopolistic (or quasi- 

monop~listic)~~' conditions under which the service is provided;'" the necessity of the 

138 As c m  be seen with respect to businesses affected with a public interest, where a railroad or a phone 
line could be both businesses affécted with pubtic interest and common carriers. See Haar & Fessler, supra 
note 83, 
139 It should be noted that once repugnancy between two parts within the common law is found, the 
common law methodology demands that the jurist decides which of the two inconsistent parts to overrule. It 
would seem that the: decision would have to take into account whïch part wodd best fit with the principles 
embodied in the other areas of the common law, not immediately affected by the clash. 
140 See for example FP. Hail, The Concepr of a Business Affected wifk a Public I n t e r .  (Bloomington, 
Ind-: Pnncipia Press, 1940). canvassing the justifications provided in the various cases. 
141 The iiterature identifies different types of monopolistic conditions, such as kgal monopoly: Simpson v- 
A-G., Cl9041 AC, 476 at 490; A-G Austratia v, Adelacde Steamship Co- Dd, CL9131 A.C. 781; A "naturai" 
monopoly which occurs by way of business, and "virtuai monopoIy or oligopoly: Allnut, supra note 112. and, 
Munn, supra note 107- For a critical analysis see "Note: hd ic id  Intervention in Admission Decisions of 
Private Professionai AssociationsT* (1982) 49 U. Chi. L Rev. 840 at 848- See also M. Trebilcock The Linlits 
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s e ~ c e  to the individuai andlor the c~mrnan i ty ,~~~  and finally, the reclpnx:al duties 

emanating from practising a vocation which holds itself out to the general public (or which 

is public in some other way)? 

With this in mind, 1 turn to examine the three rationaies found in the case law and the 

literature, narnely monopoly, necessity and the concept of a "pubLic profession"- 

Both U.S and British case law supporîs imposing duties on businesses operating under 

monopolistic  condition^.'^^ As Rofessor Trebilcock points out, monopolies may limit the 

freedom of contract.'* This rationale was used by Lemox J., in Franklin to reject an 

analogy between an inn and a hote1,14' suggesting that the finding of a monopoly is a 

of Freedom of Contract (Cambridge, Mas: Harvard Univ, Press, 1993). analyzing the relationship between 
monopoly, legd or naturaI, and the f i d o m  of contracts. 
la B- Wyman, '"The Law of the Public Cailïngs as a Solution to the Trust Problem" (1904) 17 Ham- L 
Rev. 156 at 156-160. In general, US- jurisprudence, foiiowing Munn, supra note L07, relies on the monopoly 
reasoning, and in some cases explicitiy States that the finding of monopolistic conditions is a causa sine qua 
non. See Barrows v. Northwestem Memoricrt Hosp., 123 Ri, 2d 49,525 NE- 2d 50 (1988); Hottentot v- Mid 
Maine Medical Soc'y, 549 k 2d 365, 368 (Me- 1988)- See 'Note: The Anti-Discrimination Prïnciple in the 
Common Law" 102 Harv. L Rev, 1993 (1991)- 
113 A clear example of reliance on necessity can be found in the Innkeepers cases, as at stake was the 
provision of shelter and food for a traveller, stemmhg h m  the necessity of such a service in sometimes a 
hostile environment. See generaliy J. Beale, 7'he Law of Innkeepers and Hotefs (1906) at 1-9. This is aIso 
reflected in J. Beale & B. Wyman, Cases on Public Service Compaizies= Public Carriers, Public Works, and 
other Public Utifiti' (Cambridge. W: The Himard Law Review Publishing Association, 1902). Ln Spmow 
v- Joltnson, Cl8991 8 QJ3 Que. 379, Bossé J., rejects the  analogy between a theatre, as an amusement place, 
and an inn, for the purposes of establishing a duty for equal service, stating: 

"L'hôtelier ou aubergiste est, par nos lois, soumis B des obligation spéciales nécessaires pour Ia 
sécurité et la santé des voyageurs, [para,] Un théatre est placé dans des condition essentiellement 
différents- IL n'y a plus Ià nécessité, mais simple question d'amusement..-" (pl 383)- 

l u  This rationale will be dealt with in detail infia. 
14s Coke, 1-inst 47; Ipwish Tailors Case (1614), 11 Coke 53a. Munn, supra note 107- 
146 Trebilcock, supra note 141. 
147 ''A restaurant keeper is not at dl in the same position as persons who, in consideration of the grant of a 
monopoly or quasi monopoly, take upon themselves definite obligations, such as supply accommodations of a 



necessary ekment in estabiishing innkeeped duties, However* r e ~ i h g  the finding of a 

monopoly is difncult to support1'@ because it captures both too much and too iittie. Too 

much because there is iinle evidence supporting a finduig that a monopoly ever existed in 

the im industry, nor in any other historic comrnon callings." It captura too lïttie because it 

offers little support for not classifjing many more businesses as operating under 

monopolistic conditions, Why hotels and not other apartment rentals? Some public utiiities 

might be deemed natural monopolies, since it makes very Little sense to Iay competing @ds 

of water, power or telephone to offer meanîngful consumer choice. But again, this rationale 

fits poorly with inns, which involve a much smaller investment in infiastructure and are, in 

that respect, not so dissimilar fiom other houses. And conversely, it is difficult to 

distinguish, monopoly-wise, common inns, held under the duty to provide equal senice, 

from 'private' inns, held to be outside the scope of the duty.ls The same applies to the 

distinction between a pnvate camer"' and a common carrier, which is difficult to reconcile 

with the monopoly rationale. Should not the monopolistic conditions apply to both? And as 

an analytical matter, does not the very existence of a private carrier belie the existence of a 

monopoly? 

certain character, within certain b i t s ,  and subject to recognized qualifications, to di who apply", p. 350. It 
should be noted that as a matter of common taw, an Inn [unlike a ferry] does not require a gant or franchise to 
operate: see Anon, (1623), 2 RoU Rep. 345 referred to in 3 Burr., at p 1501- And see fn (h) in Halsbury 's Laws 
of England vol. 21,3" ed., at 445. 
148 Adler, supra note 84. 
149 It is diffScult to understand why a private' veterïnary surgeon shodd be held not fiable in malpractice, 
where a 'cornmon* surgeon would, if the rationaie were monopoly 19 YB 19 Hen. VI. 49 pl. 5. As a matter of 
history, it is unclear whether some professions operated under monopolistic conditions while others not- See 
Adler, supra note 84 at 149-50 
tu) For a distinction between private inns and common inns see Kalsbury's Luws of England, supra note 
86- 
151 S e e  Halsbury's Laws of  England, supra note 88- 
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It is therefore not surprïsing, FrmWiir notwithstanding, that when discussing the 

underpinnings of buslnesses affected with a public interest courts have not c o m e d  the 

analysis to those businesses which operate in monopoistic conditions, as earlier US. 

j"spmdence1" and leading Rivy Cound cases" reveal. The market can allow choice and 

cornpetition in the provision of gas or water, yet the business of providing such services 

could still be described as king afiFected with a pubk interest, and thus subject to a certain 

set of duties? 

Establishing monopoly, therefore, should not be perceived as essential to the establishment 

of a duty to serve, but rather an instance, ciraniatic as it may be, of a structure which rests on 

a kind of proximity between a service or goods provîder and its customers (including 

prospective ones). Ln other words, for the logic of the contractual justification for 

monopoly-related duties to make sense, one must recognize the underrlying proximity 

between the provider and the prospective customer. Without such proximity, it is unclear 

why the monopolistic provider wodd owe anything to the prospective customer in the pre- 

contractuai stage. Placing duties on the provision of monopolistic goods and services owed 

to each and every interested member of the community must, therefore, rest on a broader 

understanding of the contractual and pre-contractual relationship between the monopolistic 

IR See Hall, supra note 140 at 149; see and Hm& Fessler, supra note 83. It is clear that courts have not 
used one single justification- 
ia In City of Levis, supra note 98, for example, the pnvy council referred to the "[in]convenience" of 
providing end-users with choice, instead of attempting to rely on strict monopoly. 
1% It should m e r  be no& that even if we accept monopoly, it is unclear why its existence would give 
rise to the duties found in Iaw, but not to other duties- An example might be the distinction that the law of 
common carriers draws between the tiability of the common carrier with respect to goods (which is close to 
strict - see HalsburyS Laws of England, Common Carrier of Guo&) and the liability with respect to persons 
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provider - as a provider of goods and seMces to the general public - and its customers, 

present and futureture This broader understanding, i t  is suggested, is located in a public aspect 

underlying the professional relationship, as will be discussed under subbeading (3) below. 

At this point it shodd be noted that, given the accentuated imbaiance embedded in the 

specific example of the provision of goods and services under monopolistic conditions, it is 

not surprising that the duties attached to such dationships are expansive. This approach is 

congruent with modem contract law analysis, sensitive to the nohon of meaningfùi 

consent,Ls5 since by definition, the relationship between the monopolistic provider and those 

who desire the goodservice is such that the latter have Little choice. The hoklow choice 

between accepting all conditions of the provider or going without the service altogether, and 

the subsequent potential for abuse by the provider, were often noted by the courts in 

intervening to mïtigate the imbalance of power inherent in a monopoly. Since effectuating 

meanulgful choice, as well as prevenbing hann caused by abuse of power in unbalanced 

situations, are among the cornestones of the classic approach to contract  la^,"^ the 

common law has denied, understandably, the monopolistic provider the liberty to pick and 

choose the àays the s e ~ c e  wilI be provided by establishing the duty to serve. Once a 

monopoly has k e n  estabfished, the provider can either serve at all reasonable times or 

relinquish the monopoly. In that respect, monopolistic conditions may be seen as k i n g  

travelling (which resembles negligence: See Halsbury's Laws of Enghnd, supra note 86 Common Carri-ers of 
Persans). 
1 s  See E- Steed, "When Yes Means No: An Examination of the Distinction Between Genuine Consent and 
Acquiescence" ('LM. thesis, University of Toronto, 1997) [Unpublished]. 
1% See J. S. MiIl, in S. Coiiini. ed., On Liberty (Cambridge, New York: Cambridge University Press, 
1989) at 223-24. 
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subjected to a more ngld regime; but such extra burden should not obfuscate the common 

underpinning of proximity which arïses fiom the professional dationship. 

2) Necessity 

The second rationale presented to jus- the three islands fixuses on the nature or subject 

matter of the service as necessary to the survival of an individual placed under the care of 

the provider, or necessary to the development or existence of the community at large. As 

with monopoly, it wiU be shown that this rationale, while valid, is only a segment of a 

deeper, broader structure of relationship common to professions which provide goods and 

services to the general public- 

As apparent from the above definition, the rationale of necessity recognizes proximity in the 

pre-contractual stage. It relates one person (the provider) to another (the customer, 

including the prospective customer) through the nature of the g d  or service, which is 

crucial to the survival of the individual or the cotumunity. Situating the duty to provide 

equal service as part of a relationship of proximity (hence good faith, or care) is exemplified 

in the innkeeper-traveller case. As the law bears out, the innkeeper owes the traveller (and 

only the traveUer)'- a duty akin to a duty of care to provide shelter and f i  lest serious 

harmlS8 befail "passengers and ~ayfarers".'~~ The structure of the duty, then, is situational: 

ln A traveiier is distinguished fiom a neighbour (CayIe's case* supra note 89), or a resident (Burgess v. 
Clements (1815) 4 M. & S- 32; Parkhurst v, Fosrer (1699) 1 Salk 388,91 EX. 337). to whom no such duty is 
owed. See also see Grilf~~tton v, lnnkeeper (1627), Het 49; Newton v. Tngg supra note 91 at 269; R. v. Luellut 
(170L) 12 Mod. Rep- 445; R. v, Rymersupra note 136. 
158 "This premise", writes Molot, ("The Duty of Business to Serve the Public: Analogy to the Innkeepers 
Obligations" (1968) 46 Can- Bar Rev 613, supra note 95)- "was developed out of historical necessity of 
medieval England, a land in which bad roads, the ubiquity of thieves dong  them and poor communications 
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the traveuer is in a position of necessity; the innkeeper has assamed respsibilities which 

are integral to the raifun d'être of an inn, namely the provision of food and shelter to those 

who present themselves in a position of need.IM In exchange for fulfillllig her duties the 

innkeeper receives compensation, and in order to secure payment the innkeeper has a lien 

on the guests' g~ods.'~' Such a structure (mutmis mutmulis) could be presented with respect 

to the common c d e r  and the fefiyman. It shouId be noted that this rationale, unlike 

monopoly, is not directly related to the scarcity of the service or to the lack of alternatives. 

The existence of private camïers, motels and boats do not directly affect the minimal 

standards of service (at a reasonable rate) each customer should enjoy, since the 

justification for the duties to abide by these standards emanates fÎom the nature of the 

service, rather than Tom its availability in the market, 

However, upon closer examination, this situational formation seems inadequate in 

explaining some historical aspects of the law, and is even more difficult to reconde  with 

made travel a dangerous pastime indeed. Inns were intended as a haven for the traveller, his horse and 
belongings against robbery and murder, hunger thirst and exhaustion" (p- 634)- 
u9 term was coined in Cuyfe's case, supra note 89. 

This chapter focuses on the duty to provide equal service upon request. Absent an expression of a 
desire to purchase the good or  service, its provision and a subsequent daim for remuneration falls under the 
Law of restitution- For cases dealing with a possrib duty to provide goods and services under the necessity 
principle, and a reciprocal duty for remuneration for such goods and services even when not requested c.$ 
Ploof v- Putnam (1908) 8 L Vt 471, 71 Atl- 188, where the owner of a private dock was responsiite ia 
damages for unmoocing a vessel which was docked without permission, thereby peruütting it to drift upon 
shore and Vincent v. urke Erie Transponution Ca (L910). 124 N-W. 222 (Mim- S C ) ,  where an owner of a 
vessel was held responsiile for damages to a dock caused by his ship during efforts by the dock owner to Save 
the ship fkom a storm; Nicholson v. Chapman (1793) 126 E K  536 (C-P-) where timber was saved and 
remuneration for salvage was ordered; Metropolitan Asylum Dîstnct v- Hill (1881-5) Al1 EX- 536 (H-L-) 
where the Court indicated a duty to Save lives encumbered upon doctors and Hasnngs v- Semans Village, 
Cl9461 4 DLR. 695 (Sask. C A )  and Mutheson v. Smiley, LI9321 2 DL&- 787 (Man. C A )  dealing with a 
reciprocal obligation to remunerate the doctor- Ail these cases involved the conferrd of culfe~uested benefits 
under clear and present danger for the loss of Iife or property, It is beyond the scope of this paper to M e r  
explore possible intersection between the clalms advanced here and the cases in restitution, other than noting 
that iurther research might prove iliuminating. 
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the reality of modeni travel, Historically, it is not difncult to see why traveIlers needed 

some legd recourse against innkeepers who twk advantage of the dire conditions and 

hazards one woulct have to endure while travelling, either by overcharging or by working in 

coilusion with criminds to steel the travellers' be~oagùigs.'~~ Yet while the cases insisted on 

establishing the status of a travek, less emphasis was placed on his actual need or 

necessity in each case, It is clear how a true traveiler might need accommodation and a meal 

after confronthg the penls of travel in medieval England - but shodd a persan, on his way 

home fiom work, stopping fox a meal at an imk restaurant, be considered a guest and 

recover the cost of a Iost coat?16? Other authorities confirm that while the courts insisted on 

traveilers k ing 'transients', factors such as distance, unfami'arity, or danger of hostile 

environment played Little role in nineteenth cenairy cases, 'a let alone in cases decided in the 

twentieth century1" Therefore it is more difficult to explain the development of the law as 

confined to actud, situationai necessity- 

161 Sunbolf v. Alfod (1838), 3 M- & W- 248- 
162 D.S. Bogen, T h e  Innkeeper's Tales The Legai Development of a Public CalLing" (1996) Utah L. Rev. 

51. Professor Bogen traces the development of the innkeeper's duties, a d  suggests that at least in part 
the expansion of the du t .  to serve al1 was premised on a previous Liabilïty of the innkeeper for goods 
stolen in the Inn- 
Orchard, supra note 135 

164 See AmenCan and English Encyclopediü of Law (2nd ed., 1904) vol, 16, Innkeeper, stating that it is 
doubtfbi whether is was ever intended to lay any stress on the tenn "guest" (citing Walling v- Porter, 35 Corn- 
183 (1868). where the plaintiff resided half a mile from the defendant's Irn in the t o m  of Kent yet was not 
denied the status of a guestc) 
165 Harder v- Auberge Des Fourges, 40 AD. 2d 98,338 N.Y- Supp, 2d 356 (m. App. Div. 1972): 

.. .BIackstone stated that a cause of action would lie against "an inn-keeper, or other victualler" who 
refusecl to admit a traveller without cause (3 Blackstone's Comm., Sharswood ed., p- 166). and Judge 
Cardozo found that a "plaintiff, if wrongfidiy ejected fiom [a] café, was entitled to recover damages 
for injury to his feelings as a result of the humiliationt1 (Mornikgstar v. Lafayeîte Hotel Cu., 211 N- 
Y. 465, (1914) 467)- Although in Momingstar the plaintiff was a guest in the hotel whereh the cafe 
fiom which he was ejected was situateci, ihere is nothing in the opinion to uidicate that this was a 
crucial factor in the court's decision. 
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Sïmilarly, the duties placed by the common law upon inns are difncult to jus- on the 

grounds of actuaI necessity: aithough a morning ~ o f f e e , ' ~ ~  or alcohok ref i~shrnent~~~ might 

be a matter of Iife and death to some, it is unclear in what way the duty to provide such 

services reIates to the necessity ui which a traveIIer, as opposed to any community member, 

fin& himself . And if indeed fmd is such a necessity, it is unclear whether Lennox J,'s 

distinction between a restaurant and an Inn is viable. Furthemore, it is unclear what would 

distinguish a traveller's necessity fiom that of a sick person seekùig a "common surgeon" or 

a traveller seeking a "common blacksmith" to shoe her horse, or, for that matter, a person 

seeking a *'cornmon tailor", all histotically recognized profes~ions,~" but currently found 

outside the scope of "common caliings". In other words, the need to assure minimum 

accessibility is hard to confine to necessities such as inns, carriers and femes, to the 

exclusion of others. 

A similar pichm appears upon examination of the community-oriented justification put 

forward in support of limiting the unbridled fieedorn to pick and choose one's customers. 

Such justification, as mentioned in the definition above, focuses on the harm to the 

comrnunity at large should such Liberty be unchecked Therefore, it could be argued that the 

nature of the service is such that without imposing legal duties upon the manner in which it 

is distributed serious injury might be inflicted upon the community itself, rather than 

merely on an occasional tourist Without a duty to provide shelter and food to all traveilers 

166 Ibid 
167 Even in cases where a stanis of guest was refused, the court didn't question the association between 
food, fodging and an alcoholic refreshmeat See for exarnple RL V. Ryrner, supra note 136. 
168 See Adler, supra note 84, e!specïally n, 76 at 155- 
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at a reasonable @ce, travel would be too bazardous, Harm would befall the community, as 

isolation would impede development and, no less importantLy, threaten to disintegrate the 

community into separated enclaves. Similarly, we can understand that some public utilities 

are necessities: without water, electricity o r  gas, concrete physical hann is not a remote 

possibility. Akui to a monopolistic situation, not only the excluded individual, but the 

community as a whole will suffer in a laissez-faire Iegal regime. Given that control over 

such necessities, by definition, bestows upon the distributor great leverage, danger of abuse 

of unbalanced bargaining power is, as the historicd record r e v e a l ~ , ' ~ ~  not an imaginary 

concem. Therefore, it is understandable tbat the law would seek to regulate the provision of 

crucial utifities because of the hann to the community associated with non-provision, or 

discriminatory provision, of such necessities. 

Nevertheless, attempting to apply this rationale as the exclusive shibboleth is close to 

impossible, because it is unclear, on a conceptual Level, what is "necessary" for the 

existence and development of community, and what is only "needed" but not so "necessary" 

as to demand such a duty- The difnculties assm-ated with such questions resemble the 

quicksand the U.S. jurisprudence had to extricate itself from in dealing with c%usiness 

affected with a public interest", afier realizing that the concept led to the conclusion that all 

businesses possess an aspect over which the public bas an interest. Similarly, the adoption 

of a 'ccommunai necessity" as the governing pnnciple wouid require the courts to 

infinitesimally dissect public interests into some which are more crucial then others. 

169 For the abuse of sucb ünbalance of power in the railway business in the U.S. see Haa. & Fessler, supra 
note 83. 
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Although some such paradigrnatic cases exist (such as in the area of pubiïc utiIities), the 

marglns of indeterminacy are such that the viabïlity of the pmject is questionable. Lt  is 

uncIear whether we can develop a pnncipled litmus test with which to assess Bossé J-'s 

assertion in Sparrow that shows (Le., theatres) are not matteni of necessity, simply of 

amusement; hence the duties of innkeepers do not apply.L70 Yet is not culture an important 

(necessary) aspect of a community, or of a Iife worth living? Conversely, is not TV, now 

considered a public utility, just a matter of amusement? Don't we use the telephone, deemed 

a cornmon carrier, for more than "necessary" communications? It is not clear why the non- 

provision of food and shelter to travellers is more hannful to the community than the non- 

provision of adequate education to dl, for example. Likewise, it is not clear, from a 

communal point of view, why the promotion of travel, as an aspect of communal solidanty, 

is superior to the promotion of other aspects, such as weIfare to those who are unable to 

work. Why should food and shelter be deemed necessary to the traveller and not to the 

disabled local? Can we, under the communal necessity principle, explain the distinction 

between a hotel and a restaurant with respect to the duty to provide food? 

The necessity rationale, then, is difficult to transform into a manageable legal test capable 

of supporting meaningfd distinctions. Moreover, the current body of law suggests that the 

necessity rationale seems to capture both too much and too linle, much Iike the monopoly 

justification. As courts have noted in rejecting the necessity rationale as causa sine qua non, 

the conditions which might have placed travellers in a situational necessity vis-à-vis the 

innkeeper in medieval England are far from prevaIent in modem Bntain or the senled parts 

170 See supra note 143 - 
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of North Amenca today."' Likewise, it is unclear on what basis we could jus- today the 

law of the common carrier or the feqmen, if we set our sights in search for necessity-'" 

Going back in time, courts of eariy common law, before the duties of common camïers were 

solidified in the three named professions (innkeeper, common carrier and ferrymen), dici not 

insist on a showing of necessity for the establishment of a cornmon cstlling (and 

corresponding duties).'" It is therefore uot surprising that as with monopoly, the necessity 

rationale lacks force to cover the full scope of the actuai duties imposed on common 

carriers, businesses affected with a public interest and prime nece~sities.'~~ 

Necessity, therefore, codd (and should) be conceived of as another acute example of a 

certain structure which cails for establishing a duty to provide equd service. As with 

monopoly, the degree of imbalance of power and the nearly rneaningless choice an abuse of 

such power Ieaves the would-be customer are repugnant to the underlying premise of 

freedom of contract However, as with monopdy, the extreml-ty of the situation cannot 

171 Harder v, Auberge Des Fourges supra note 165: 

... At common law, a person engaged in a public calling, such as an iankeeper or common carrier, 
was held to be under a duty to the gened public and was obligated to serve, without disaimination, 
al1 who sought service. On the other hand, proprietors of private enterprises, such as pIaces of 
amusement and resort, were under no such obligation, enjoying an absolute power to serve whom 
they pleased (Madden v, Queens County Jockey Clu6,296 N. Y- 249,253; Woollcort v. Shubert, 217 
N* Y- 212,216). 

The reason for the d e  that înnkeepers could not refke service to members of the public was to make travel 
throughout the King's domain possible. For whatever benefit and purpose the rule once served in ancient 
h e s ,  it has no relevance in the 20th Century, and shodd not be recognized for the purpose of distinguishhg 
inns lkom other places of public accommodation, In our view, a restaurant propnetor should be under the 
same duty as an innkeeper to receive al1 patrons who present thernselves "in a fit condition", udess reasonable 
cause exists for a refusal to do so. 
rn 

See Molot, supra note 158 at 634-5- 
173 

See Adler, supra note 84. 
174 Can we justifi, under the necessity rational, the duty not to refer a guest fiom one Inn to anoîher? 
Constantine, supra note 9 1, 
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mask the presupposition which allows us to t ak  about Iimits to the ptincipk of -dom of 

contract. 

The necessity rationale must, at its core, depend on some kind of a connection between the 

provider and the prospective customer for there to be a duty to provide service in any 

concrete case- The connection, or proximity, may be of a generai character, arising fkom the 

bond or solidarïty - bternity," if you will - shared by aii members of the communitytY 

Such a general bond would support a duty to take reasonable steps to assist a comade in 

distress, including the provision of a necessary service or the sale of a necessary good- This 

explanation is non-contractual in the sense that it is not dependent upon a request for the 

good or service, and is conhned to circumstances of actual necessity, thereby excluding, for 

example, the provision of medical services which are not essentid for one's heaith. This 

understanding of the rationale appears to be an extension of a duty to rescue, and as such, 

would apply to ail members of the community, regardless of whether they provide essential 

goods and services. Therefore, this rationaie does not explain why oniy members of certain 

professions are bound by the du& 

Alternatively, we could conceive of the connection between the provider of necessary goods 

and services and the prospective customer as a pdcular connection, or proximity, 

stemming not merely nom CO-membership in a community, but ffom the fact that the 

provider 'holds himself out' as a provider of a certain kind of goods and services, and 

thereby assumes a certain kind of undertaking towards any prospective customer. This 
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rationaie distinguishes the relationship between the provider and a person expressing a 

desire to purchase the gdservice.  and situates the pmximity only between them. This 

explanation is not based upon the nature of the goodkervice as vital, or necessary. but 

rather on the nature of the relationship between a member of a profession and a member of 

the public expressing interest in purchasing the goocüservice around which the profession is 

organized. ft might be the case, as with monopoly, that when the necessity of the s e ~ c e  is 

estabiished, specific concems might call for an exceptional restriction on the provider's 

discretion, for fear of abuse or severe harrn- But it seems erroneous to deny a duty to 

provide an equal service absent a finding of necessity, because such a conclusion wodd 

ignore the relationai structure whiçh enables us to relate the provider of essentiai services to 

the would-be customer in the first place- 

In contrast to monopoly, the courts in Canada, following their U.S. counterpaarts, did not 

view necessity as an exclusive justification. A careful reading of Bossé J, in Sparrow 

reveals that, while he rejected the direct, somewhat mechanlcalL" analogy between a theatre 

and an inn, he nonetheIess left open the question of whether anotber rationale could justiw 

finding a duty not to exclude on the basis of race, thus suggesting that necessity is not a 

necessary condition, At issue in Sparruw was the power of a theatre owner to discriminate 

between blacks and whites. But since the black patron had a ticket of general admission, 

175 See Dworkin on the basic justification on law as integrity, in Law's Empire, (Cambridge, Mass.: 
B e h a p  Press, 1986, first referred to in the introduction, supra note 1 l), where he stresses the importance of 
fratemity as a basis for the duty to obey the law, and see critique in D- Réaume, supra note 11 .  
176 In defense of Bossé J- it shouId be noted that a decision to equate a theatre with an im might have 
incorporated duties and privileges relevant to an uin, which might not be justifiable if placed on a theatre, such 
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and hence enjoyed the rights conferred by the purchase of thïs ticket, the court did not have 

to coiifront the pre-contractuai duty to provide equü service. Yet one could have expected 

explorations of that point in hture cases, had the matter been considered under general 

principles of law, rather than under human rights codes. 

Unfortunately, the development of the law in Canada has avoided a search for a rationaie 

which wouid take into account more than monopoly or necessity (narrowly construed)." 

and adopted instead a "pigeon hole" te~hnique.'~ Such an approach, as mentioned before, 

shunned a quest for reason in favour of treating the three doctrinal islands as separate 

entities, divorced from the rest of the body of Iaw. As argued hem, monopoly and necessity 

should instead be viewed as the tip of an iceberg, resting on a broader understanding of the 

reIationship between the providers of goods and services customarily available to the 

general public and a member of the general public expressing a desire to purchase the 

goodlsenice. The structure of the iceberg is discemable if one takes into account the 

proximity found in the precontractual, as weil as the contractual, phase. This proximity is 

apparent once the provider relationship is situated within the sociaI settings of which it is a 

part. It is organized around interaction with, or by, certain kinds of professions, referred to 

as public professions. Customers and wouId-be customers interact and transact with 

members of certain kinds of professions, seeking the goods and services such professions 

offer to the general public. To this aspect 1 now turn. 

as iiabiiity for losses of valuables or a lien on patrons' goods to secure payment (or compensation for damage 
to the establishment). 
1TI See Christie, supra note 76. 
'78 Molot,supranote158at615. 
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3) 'Public ~rofession' 

In the search to j u s w  the limits of the tkeedom to pick and choose one's customers, the 

freedom to charge pnces at whim (or more precisely, whatever the market will bear) and the 

fieedorn to choose whether to provide a s e ~ c e  at ail on a given &y, scholars and courts 

have turned to the nature of the profession in question. Such an examination suggests that 

some professions are "public". Scholars and courts have defined public in this c ~ n t e x t ~ ' ~  

according to one of three, somewhat ovedapping, models: 

i) The public nature of the profession is determineci by the ~ovemmental"" nature of 

the services it provides, in the sense of services analogous to those provided by the 

state (Le., are a part of meaningful citizenship; are expected to be provided by, or 

are otherwise related to, the sovereign; yield substantial control over the community 

and its members; are governed by a comprehensive regulatory regime; operate on a 

very large scale compared to the size of the relevant community). The legd 

179 It is submitted that the private-public divide is contextual- In Britain, the debate has centred around the 
application of judicial review under Order 53, and the source of judicial review as ultra vires jurisdiction (See 
P.P. Craig, "Ultra Vues and the Foundations of Judicial Review" (1998) 57 cLJ. 63; Foryth, "Of Fig Leaves 
and Fairy Taies: The Ultra Vues Doctrine, The Sovereignty of Parliament and Judicial Review" (1996) 55 
C.LJ. 122; D- Oliver, "1s the Ultra Vires Rule the Basis of .Tudiciai Review?" (1987) PL. 543). In the U.S. 
and Canada, the debate is organized around state action for the purposes of applying ConstitutionaI judicid 
review (See State Action Symposium in 10 Coast. Comm (1993) at  309-441; Eldruige v- British Columbia 
(A.G.), Cl9973 3 S-Ca- 624; P- Hogg, "The Application of the Charter to Private Action" (1986) 51 Sask- L X  
273). As a point of context, then, this inquiry searches for a "public" aspect of private entities engaged in their 
use of the common Iaw- The hublic* aspect, therefore, is integral to the common law of private bodies, and is 
not a province of administrative law (compare M. Taggart, ed., The Province of Administrative Law (Oxford: 
Hart Pubiïshing, 1987)). The nature of the rabaint on private entities explored here rejects the application of 
S. 53 to these bodies, and rejects a fidi analogy between judlcial review and the common law duty of quai  
service (compare D- Oliver, Common Values and the Public-Pnvate Divide (London: Butterworths, 1999)). 
This matter wiU be fiiaher discussed below. 
IôO Haar & Fessler, supra note 83 at 200, note that trend in American jurisprudence- 
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h e w o r k  under which private bodies providing these services operate, hcluding 

their powers and duties, shouid resemble that of govemmental agencies. 

ii) Public professions are those requiring a quid pro quo reciprocity with public 

authorities;"' Le., obtaining a grant, fianchise or License, or receiving public 

funding, taxation benefits, right of use of public property, use of public fora for 

advertisement, etc., in exchange for accepting public standards, including equal 

access. 

iii) A pubüc or a common profession is one in which the raison d'êrre'" of the 

profession is organized around non-associationai interactions. The profession is 

organized around an interaction with an abstract customer, any member of the 

public, hence is organized around s e n h g  the public. Consequently, equal access to 

the seMces provided by the business as such1" is intrïnsic to the profession. 

Each mode1 will be examined in tum. 

i) Nature of service associated w#h the business of govemment 

Perhaps the most farniliar justification for imposing equality-based duties on private entities 

is that the subject matter of the service provided is seen as "govemmental" in nature. 

Thomas Cooley J. of the Michigan Supreme Court, who searched for a limited version of 

"business affected with a public utility", wrote that some facilities, whether provided by 

181 Haar & Fessler, supra note 83 at 219. 
182 Molot, supra note 158 at 641. 
183 Adler, supra note 84. 
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private entities or public agencies, are "proper and usud for the govemment to provide";'" 

hence govenunental in nature- 

Cooley J- mentioned "necessity, convenience and weIfareIt as features which distinguîsh a 

purely commercial activity fkom that which is sufncïently govemmental so as to ailow the 

government to engage in such an activity, or to regulate it, under the US. Constitution, B y 

implication, if such an activity is carried ont by a private Company, the common law may 

place it under a duty of equal service. Perhaps under the mbric of convenience, one codd 

point to considerations of scale, which might tint a commercial business in a quasi- 

govemmental Iight, or to the need to CO-ordinate with otber aspects of govemment, such as 

public Iand development. Another aspect of government could be traced to the origin of the 

specific power granted to private entities, For example, the power to expropnate land for 

public use was a delegated sovereign state power of eminent domain.lS5 Such delegation of 

state power sufficiently infused corporations with governmental properties to subject them 

to duties similar to those the government would face- As Haar and Fessler put it, "the power 

determined the identity" .lS6 

Modem scholars have tried to idente  the govenunental nature of such services not oniy in 

the ongin of power (Le., whether originaiiy belonging to the state or not) but also in the 

184 T- CooIey, A Treathe on the Constitutional (Boston: Little, Brown. L868), as cited in Haar 
& Fessler, supra note 83 at 202. And see Foster, "The Doctrine of the United States Supreme Court of 
Property AfCected by a Public Interest, and its Tendencies" (1895) 5 Yale LL 49. 
18s See Haar & Fessler, supra note 83- 
186 Ibid at 217, 
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degree of control the provision of such services yields over the individual.'" Ih a similar 

manner, courts lent a favourable ear to the duty to provide equal service in power- 

imbalance sit~ations,'~' suggesting that it is the asymmetry of power, emblematic of the 

citizen-government reIationship that likewise characterizes the public nature of the 

provision of such goods and services, Some authorïty can aiso be found for the proposition 

that those services, goods and facilities which could be categorized as important for 

meaningful citizen~hip'~~ and participationLg0 are, in a sense, public. In other words, some 

senrices are integral to the business of the state, either because they pertain to goods 

expected to be delivered by the state, such as prisons, or because they are intimately iinked 

to the actual participation in the community, such as telecommunication and postal services. 

Cooley J. might have classified these services under "welfare". Indeed, a line of cases 

identifies those professing a common calling as employed by the p ~ b k , ' ~ '  or "public 

servants" '" suggesting that their contribution is to the welfare of the public at large. 

Some have suggested infixrïng a governmental nature (or sufncient entanglement with 

governmental agencies) from the degree of governmental regdation of the activityLg3 If the 

activity is closely regulated or if the profession operates under governmental scrutiny, not 

only is this an indicia of public interest, but such proximity may draw the profession toward 

187 See e.g. "Note: The AntidiscrÏminatIon Prïnciple in the Common Law" (199 1) 102 Harv. L Rev. 1993. 
188 A similar andysis could be read between the Lines of Adam supra note 108, 
189 Such as education, and the provision of healtk Eiiiridgs supra note 179. 
190 See, for example, 1. Habermas, Legitimation CrLFk, supra note 13, J- Habermas, Between Facts and 
N o m ,  (Cambridge, Massr M ï ï  Press, 1996). 
191 "A cornmon Carrier exercises a public empioymeni," states Halsbwy's Luws of England, vol. 5(1), 
para. 441. 
192 R. v. Ivens (1 833,  supra note 90. 
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king (perceived as) an extension of a govenimentai agency- In other words, detailed 

reguIation and specific Licensing may snfficientiy blur the line between the profession and 

the governmental agency that 'commandeers' many aspects of the professional conduct- 

Under such circumstances, some argue that the courts may find adequate foundation for a 

common law duty of equd service, based on the fact that the discretion of the private 

entities has been sufficiently displaced by regdation. Under such circumstances, a failure to 

establish a duty to provide equal s e ~ k e  might be perceived as a govertmental license to 

discriminate. It is therefore quite intuitive to approach some public utilities as 

"governmental" , 

However, the project of finding governmentai power everywhere is problematic. 

Practically, a slight shïft £rom the paradigrnatic cases reveals the difnculties of using power 

as a litmus test. Are inns governmenial? Perhaps in the past a secure shelter for travellers 

was perceived as analogous to what we now understand to be governmentaI. But c m  we 

make sense of thïs body of law today, other than by shrugging it off as an anachronism? 

And if an inn is governmental, why not a restaurant? Any exercise of legal, politicai or 

economic power?Is h s t  as with necessities, the degree of indetenninacy and rnalleability 

might render this justification, fkom a legal point of view, less helpful. Yet the 

shortcornings of the 'govemmental' rationale are not merely practical. Classifying the 

aforementioned islands (or, for that matter, services customarily provided to the general 

193 Molot, supra note 158, A similar rationale was used to substantiate govemmental nature for the 
purposes of constitutional judicial review. See Eldridge, supra note 179. 
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public, or aiI commercial activity) as govenimentd entails some thomy discrepancies, 

which might be too obvious to ignore. 

First, as  a matter of definition and as concluded by the courts, in pursuing a vocation that is 

governmental in nature, profit must be only an incidentai factor.Lg5 Such discrepancy 

between what appears to be the economic reality (ie., the drive for profit) and its legai 

description (Le., profit is only incidental) is not the only dissonance associated with casting 

comrnon callings, business affected with a public mterest and the provision of prime 

necessities as 'govemmental' . 

It has long been recognized that repIacing the institutional contours of govemment with 

others, such as the "subject matter of the decision", is no easy task? Power, as 

distinguished fiom institutional lines, is inherently fimy as a demarcation tool for what is 

govemment and what is private. It is unclear that such demarcation is at all obtainable 

without k t  having in mind the specific duty one seeks to impose: can we know whether 

194 M- Horwitz, "The History of the PubEdPrivate Distinction" (1982) 13 U, Penn. LR-  1423; A. 
Hutchinson and A- Petter, "Private RightdPublic Wrongs: The Likral Lie of the Charter" (1988) 38 U.T.LL 
278. 
195 "That an industry was owned privately, even that the profit motive underlay its formation and provided 
the incentive for its investment, was not determinative in the courts' eyes, When the function performed was 
judicially defined as public in nature ... its tïnancing and pursuit of profit became "incidental only" E h r  & 
Fessler, supra note 83 at 206- And see Sanford v. Catawisa Railroad Co., 24 Pa- 378, 380-1 (1855). The 
profit motive was not persuasive in Morningstar v- L&iayette Hotel Co., 21 1 N-. Y. 465 (19 14) either, dealing 
with excessive charges for food in a hotel- A sunllar picture appears in EngIish jurisprudence, where the duty 
to provide sem-ce at a reasonable price is tieâ to a concept of vocation whlch is not for individual profit only, 
or even primarily. See C e p  v, Pran (1639), Cro- Bar 549; K i r h a n  v, Shawcross (1794), 6 Term Rep- 14 at 
17- 
1% Scholars have been grappling with "the divide" quite: extensively: See J-WE Aiüson, A Continental 
DistÏnctron in the Common Law A Hi;storical and Comparative Perspective on  English Public Law (Oxford: 
Clarendon Press, 1996); JI Beatson, "'Public' and 'Private* in English Administrative Law" (1987) 103 L Q. R. 
34; P. Cane, "Public Law and Private Law: A Study of the Analysis of and Use of a Legal Concept", in J. 
Eekelaar and J- BeU, eds., Oxford Essays Ln Jur&prudence, Third Series (New York: Oxfiord University Press, 
1987) at ch. 3; P.P- Craig & Foryth, supra note 179. 
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X's power is 'governmental' without fifit asking oirrselves what might be the consequence 

of X king deemed govemment? Can we decide whether an entity is powemil enough to be 

deemed govemmental, without first king armed with the desired outcome we wish to 

reach? In other words, adopting power as a theoreticai paradigm for detennining that which 

is govementai might require us to shoot the arrows k t ,  and then draw the target; our 

bull's-eye claim might sound somewhat hollow. 

Moreover, are we alIowed, under a printipled Iegal system, to deem an entity govementai 

with respect to some aspects of its activity, and non-governmental with respect to others? 

The Canadian Supreme Court has recentLy broken new ground by stating that we cari?' 

Others, convincingly, doubt such a schizophrenic appcoa~h?~~ Moreover, once deemed 

governmental when engaged in a given activity, is an entity subjected to the full host of 

govemmental duties or only to some? It wouId be quite aaificial to c l a s s ~  an 

establishment as 'governmental' for the purposes of common law duties, and 'non- 

governmental' for grounding constitutional or administrative judicial review.'" If that is 

indeed the case, we may encounter a paradox. Finding a "govemmental aspectt' of a private 

entity for the purposes of subjecting it to common law duties risks rernoving this entity 

from the common law altogether, shiftïng the analytical framework to constitutional or 

197 Eldridge, supra note 179. 
198 Hogg, supra note 179; D. Beatty, in "€onstitutionai Law in A NutsheU" (L998) 36 Alra L Rev. 605 
Ends the move made in Eldridge redundant. 
199 But cf. Molot, supra note 158- However. it should be noted üiat Molot suggests that we can "pick and 
choose" which of the common law duties are applicable- While this move might make sense in terms of the 
common law, it is unclear whether we can substantiate a differentiation between "govementness" for 
common law purposes, and non-government for Charter purposes. Molot did not have to confiont that issue, 
writing in 1968. 
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administrative law. Cornmon Iaw duties based on the govemmental nature of the service 

become an oxymoron, because the proper source of govenimental duties reside in statutory 

or constitutionai I a w -  Transplanting such a foreign apparatus, designed to ded with the 

branches of government, to the common Iaw sphere inhabited by ïnns and restaurants would 

not only violate precedent (both in canadamL and the US-7m) but would also inaoduce 

peculiar anomalies, Wodd a hotel have to guarantee its guests (or the public) freedom of 

expression? Would a restaurant be under an administrative duty to provide reasons for 

changing its menu? Could a S. 15 claim be launched against a restaurant's decision to serve, 

or not to serve, kosher food? 

As mentioned by O l ï ~ e r , ~  attempting to reclassify the provision of services customarily 

available to the public as "governmental" risks expanding "government" beyond the 

breaking point of meaningful communication. Such use of language m e r  düutes the 

meaning of govemment, thus threatening to undermine the iegitimacy of constitutional 

judicial review? But more importantly in the context here, it might obscure rather than 

clarify the underlying principles at the core of the islands under investigation. As a matter 

uY) Even if we assume that absent a clear statute the common law would ascn'be private law to 
governmental entities, i.e., subject the govemment to the law of torts, or contract law. a principled approach 
would situate the source of the duty in the initia1 vires of the govenunentai agency, rather than in the moral 
agency of the interacting parties- Simiiariy, the content of the private law duties encumbered upon 
governmental agency might in fact be more Iax than those place upon individuals, since the government is 
arguably not acting for its own benefit. but rather for the benefit of the public at large, Thus, the government 
may be ailowed to invoke public interest as  a justification for reduced reliance damages in pre-contractual 
negotiations that broke dom- 
201 Rerail, Wholesale and Depamenr Store Union v, Dolphin Delivery, [1986J 2 S.C.R. 573, k t  referred 
to in the introduction, supra note 27- 
2(P, G. Gunther, Constitutional Law, 12th ed- (Westbury, NJ: Foundation Press, 1991). 
203 Oliver, supra note 82. 
'S The possiiility of subsuming ail legai interactions under the constitutional norm by providing a 
juridical person with a constitutional cause of action against another jurïdical person is deait with in chapter 2. 
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of con~istency~ adopting the "govertunentai na& rationale as a justification for these 

islands of law is quite problematic, even if it might serve a progressive cause? While 

explaining a part public utilities, it is inconsistent with the whole: it challenges the very 

existence of a common law duty of equal service as such. 

ii) Reciprocal relation wifh the public - accepting a grant, 
franchise, public funding or other use of public fora. 

The second explanation of the "public" nature of  the three islands suggests that the 'public 

element' is a product of a constructive bargain stnick between the public (or the relevant 

organ of the State) and the provider- The provider receives a grant to use something that 

belongs to the publicm6 and in exchange, the provider is bound to provide equal s e ~ k e .  

20s See "Note", supra note 187, But see Oliver, supra note 82, calling such classification artificial and 
unnecessary, if not ha&, to the progressive agenda- 
206 The goods received fiom the state could be the rïght to use public docks: Allnut & Co, supra note 112, 
or more genedy ,  a fianchise, (as is the case with a ferry - see supra) includiog a monopolistic one- It should 
be noted, that theoretîcaiiy this justification views a monopoly as a public good which can be traded in 
exchange for a public-oriented dut% This is distinguished fiom the "monopoly" justification, wùich focuses 
on the aileviation of dangers associated with monopoly- Another 'state good' could be a privilege to engage in 
a profession over which the state has assumai fidi controi via regdation: Davis J- dissenthg in Christrë v- 
York, supra note 76 at 152, It is not argued chat the provider has been transformed, via the: regdation, into part 
of the state. However, nonnatively, upon receipt of a grant of use, the provider assumes some state-like 
responsibility, namely the duty to provide equd service A nght to use state power to expropnate is another 
good- The grant of such power was needed in the public utility cases - see supra, However, the bargaining 
constmct sidesteps the 'eminent domain* conundnim. It assumes that the state has powers to expropnate land 
for public use, and instead of scrutinïzïng whether the actual use was indeed for a public purpose (Le., whether 
the state, or the delegated corporation, has acted constitutionaily ancilor whether the kubject matter' is 
suficiently public to estabiÏsh a common Iaw duties), the very act of receiving some state-related element 
impIies a correlative consideration- Public fimding is a classic example of 'state good', Compare T. Cooley's 
Treatise, supra note 184, which suggests public funding and easement of taxation discounts, as possible 
sources of justifications for deeming a business affected with a public interest. The act of accepting public 
funding, in and of itself, does not necessarily substantiate a duty to use the money in a mariner respecting the 
duty of qua1 service. If an individual receives welfae, that doesnt automatically entail that he should not 
exdude Jews fiom a dimer he is cooking with that money. The acceptance of public grants, here, is used to 
suggest that a bargain must have been stnick between the public and the provider, from which the public is 
assureci that its interest will be taken into account- Thus, for a nght to equd service to be claimeci, other 
elements of the bargain have to be shown- In short, the kt of 'state goods' is quite expansive, and might even 
include the use of public fora for advertisement- See, in the context of housing, Beech Grove Inv. Co. v. Civil 
Rights CommZt, 380 Mich, 405, 157 NcW2d, 213 (1968). 
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Because the provider is entrusted with a use of a concrete, identifiable 'public element', and 

because this 'public eIement' beIongs to every member of the public, the provider is not 

entitled to pick and chwse clients, unless specLEicaUy ernpowered to do so by the grant? 

Similady, the provider cannot wake up one morning and decide he wishes to cease 

providing the service for the day (or the week), without retuniIng the grant and 

relinquishing the roIe of a provider altogether. Likewise, the provider cannot charge 

unreasonable or discriminatory prices, as that wodd in effect deny access to some and thus 

undermine the impüed conditions of the bargain. Such a pid pro quo perception seeks to 

preserve some notion of choice on the part of the provider. The provider chmses to interact 

with the public, as part of her choice to pursue a certain profession. Nevertheless, this 

choice is limited in its scope, since the set of implied obligations in r e m  for the gant is 

practically beyond negotiation. Interestingly, under this reordering of the bargaining power, 

it is the provider who rnight find herseIf faced with a 'standard contract' without an 

oppomuiity to meaningfully contribute to the shaping of the conditions. Such reordering 

may offset the imbalance between the individual confronted by a refusai to serve, 

unreasonable pricing or dîscnmination. 

While this contractuai logic may offer some inner consistency, it nonetheless fails to 

remove al1 difficulties. The 'public element' [qui4 which gives nse to the 'equivalent' duty 

[quo] has to be identified carefullyY Especially problematic might be the argument that state 

recognition and enforcement of any legal transaction might be perceived as a benefit, and 

207 A case on point is Ahut ,  supra note 112 where Lord EUenborough couid be read as stipulating a quiif 
pro quo: "... but if he [the provider] have a monopoly.,,, if h e  wiU take benefit of that monopoly, he must as an 
equivalent perform the duty attached to it on reasonable terms..-"- 

CHAPTER ONE 94 



therefore the use of mry legal power could be grounds for estabüshing a reciprocal duty to 

the public- The argument would read that since the state is granting its citizens use of its 

courts, each citizen owes the state a reciprocai duty (in this case, to provide equd service). 

The distance between such an assertion and a comprehensively paternalistic regime might 

be too close for cornfort. 1s the right to contract in auy manner a "privüege" from the state? 

A rïght to establish a corporation? A right to express one's views? One could argue that it is 

the Law (or the state) that permits us to Iive and interact, for which we should aü be gratefd- 

In other words, applyïng the quid pro quo justification demands that a pnor conception of 

what actuaüy "belongs" to the public (or the state) and what, even if by pre~crïption,~~ 

belongs to the other party, the would-be business-person. The analytic diffïculties with 

which such a project is nddled might seem overwhelming. 

Yet, however philosophically ïnsurmountable this objection might seem, its practical bite 

might be less daunting. As a matter of practice, such questions &se in a specific legal 

context, within a specific legal tradition, under some con~ept ion ,~  or core cases>'' of what, 

in a given time and place, is a grant from the public. Within a specific community, well- 

versed members would know what amounts to "taking exclusive control of a field" and 

subsequently would be able to distinguish between paradigmatic cases of granting Licenses 

to practice versus specific regdation which does not subsume fiee discretion. In other 

208 Bracton was very clear on this point, stating that in fact aii grants and franchises (Le., the right to 
engage in any vocation) belonged to the King. Citizens could nonetheless engage in ail non-franchiseci 
activitis, unless or until the King reassumed his powers, Bracton, The Laws and Customs of England trans- 
S.E. Thorne (Cambridge, Mass.: Harvard University Press, 1968) rit 166- 
209 See Dworkin, supra note L75- 
210 See HL-A. Hart, The Concept of Lw, supra note 11 at 124-136. 

CHAPTER ONE 



words, the practice of adjudication in a glven historical context assumes 

"uncontrover~ial"~~ idea of what belongs to the state to give and thus what may 

some 

be the 

subject of a public grant, Such shared understanding rnight ameliorate some of the andytk 

complexities associated with s3tïng the pubk fiom the private, even if it cannot eiiminate 

them completely. 

Nevertheless, the proposition that the state could ultimately be viewed as "owning" every 

part of huma. interaction, încludmg the associational dimension, is a cause for concem? 

Addressing this concern, requires m e r  analysis, because it would seem that the nciprocal 

model, on its own, does not necessady contain sufncient inner checks which could prevent 

abuse of the concept of %at which belongs to the public". Such checks might be found in 

the third model, to be discussed below. 

Another difficulty with the reciprocal model is its reliance on inference; the reciprocal 

assumption of duty is implied. Could history or other interpretative tools r a t e  such a 

presumption? At least one court suggested that finding a Legislative intent to confer the 

power to discriminate raises "a question of the constitutional authority of the legislatue to 

convey a prerogative so hostile to the character of our institutions and the spirit of the 

organic law"?' Clearly, if such intent were made part of a format gant  by the state, the 

governmental institution which acted could be subjected to constitutional judicial review. 

211 L. Lessig, "Erie-Effects o f  Volume 110: An Essay on Context in Interpretative Theory" (1997) 110 
H a m  L Rev. 1785 at 1789-95; J. Goldsmith & S- Wdt, "Erie And The lrrelevance Of Legal Positivism" 84 
Va  L Rev- 673, especiespecially h. 7; G. Ruthergleu, "Reconstnicting Erie: A Comment on the Perils of Legal 
Positivism" (1993) 10 Constitutional Comrnentary 285. 
212 For the centrality of the associational sphere see Rossi, infia note 188; H. Wechsler, "Toward Neutra1 
Principles of Constitutionai Law" (1959) 73 Han- L Rev. 1, 
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But the status of more amorphous reciprocai interactions, when history suggests that the 

provider bas been permitted by the commuuity for years to disaiminate on one particdar 

ground, might be more di£ncult to confront, 

It should be noted that as a conceptual matter, this model regards non-discrimination as a 

social good, to be traded for access to a certain kind of public property. In tiiis respect, the 

model avails itself to a distributive-justice theory more than to a corrective-justice theory; it 

suggests that access to some goods or services, or opportunity, as a certain social good, 

should be distributed equaily- Since the common law is organized around corrective justice 

as a core theory of justice, introducing the reciprocai mode1 may be rejected; it wodd 

appea. better suited for the statutory regime. 

And as with the previous models, it is not clear that the public grant and reciprocal 

assumption of duty can adequately explain the normative reality. The duty to provide equal 

service might be explained through the underlying logic of the gant. That is, the 

community and its members gant a provider a right to use a public element so that each 

member of the public could meaningfdly enjoy the s e ~ c e  provided But can we explain 

the liability faced by those pursuing common callings for lost goods? Could we explain the 

lien innkeepers enjoyed? Should such a lien be enjoyed by restaurants? Furthemore, this 

mode1 does not explain why the duty to provide equal service is lunited to the three islands- 

Once a right to use an element that "belongs" to the community can be identifie4 a 

reciprocal duty should be established Hence, it is not clea. if we c m  support the 

213 McDuffee, supra note 1 17. 
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distinction, thus far entrenched in CanadÏan case Iaw, between inas and restaurants (or other 

places of amusement, for that matter)- In fact, as mentîoned above, it may not be possï%Ie to 

support any kind of distinction, leadlng to infinite expandabiiity. AU kiads of qua pro 

quibus could be inferred with respect to all kinds of activities, with Iittle guidance as to a 

principled approach, Such a characteristic of a legal test might be a senous, if not fatal flaw- 

This, of course, should not be read as to support a snap-shot approach which captures legal 

reality statically, as it stands at a certain point in time- As mentioned above, a certain body 

of case Law does not, in and of itself, present a truth daim. It does, however, place a 

demand on the interpreter to seek an explanation for the legd reality before discarding it as 

erroneous. Perhaps the reason for the body of law, including the distinctions drawn, lies in 

the misconceived over-emphasis on monopoly and necessity, foilowed by a relatively long 

period of an effective freeze on common law evolution in that sphere If this is the case, the 

progress of the common law, were it ailowed to develop, would lead us to see the entirety 

of all three islands, including those parts of the legal tenain which currently lie under water. 

iii) Nature of service as non-individual, or non-associational. 

In Light of the intricate and complex contemporary legal redit/ which eludes simptistic 

categorization, perhaps a re-examination of the legal past is called for, in order to better 

understand the present as weil as to identify trends of development. Early cases support the 

idea that the core of the duties placed upon common callings, businesses a€fected with a 

public interest, or prime necessities, lies in the nature of these professions as deaiing with 
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the generai pubeL4  on a non-indivÏdualZU basis. The underIying logic of these vocations is 

not centred around unique individual contracts between the provider and the customer as 

creating the basis for a specific performance tailored to the whims and desires of the two 

contracting parties. Rather, the logical engine at the crux of such services is the provision of 

a standard service (perhaps with minor modifications to fit each case) which emanates h m  

the profession itself. A smith, an innkeeper, a common camïer, or a ferryman foilow, in 

c-ng out theri- business, a unIfonn, professionai code with respect to aü abstract 

"customers". Part of this standardized, professionai interaction is a £ked price to ail, 

according to the nature of the service required. Since the logic of the transaction, including 

the performance of the service, does not depend on the identity of the customer or provider 

other than in their roles as such, considerations relating to their membership in other 

groups, such as race, gender, religion, sexual orientation and the Ue, must be foreign and 

irre~evant."~ 

214 See discussion in Molot, supra note 158 at 636. 
21s Non-individual does not deny the human aspect of providiag s e ~ c e ,  as clearly human beings are cast 
in the roles of provider and customer- Non-individual' as a feature which characterizes the interaction of the 
provision of the servÏce stands for the non-associational aspect of such provision, The logi'c of the business in 
question does not requlre the provider and the customer to form an association, nor to engage in meaningfbl, 
moral, aesthetical or  value-forming communicative exchange or çreation. The business is oriented toward an 
exchange of tangible goods or  services, the identity of the provider or  customer a mere cucumstance- 
216 As Adler, supra note 84 when analyzing the cases deaiing with common callhgs, States: 

What then did "common" mean? Simply, "business," - business camer, business tailor, business 
barber. A common surgeon was one who made business of surgery, who practiced it commonly; a 
common tailor was one who was in the business of tailoting. In 1367 an order was made for porters 
and creelmen "who then exercised that craft commody" - a perfect iIlustration to the me meaning of 
the word "cornmon,.- (p 152)- 

W e  may reasonably conclude, thecefore, that so far as the carrier's business is concemed, it is no different 
fiom any other business- The carrier, like every other business man, purports to serve and to deal with the 
public- Business is impersonal; in ordinary course it is merely a question of merchandise or other 
exchangeable values on the one hand and money on the other. A man is engaged in business when he solicits 
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h other words, some professions, as a matter of grammar.2" hold themselves to be non- 

individual; they are constituted around transactions with "abstract customers", and thus 

cannot accept discriminatory practices based on the group-identity of a customer (or a 

prospective customer), Andytically, classQïng some professions as non-individual entails 

the reverse category, namelly those professions which are organized around greater 

sensitivity to the creative element of individual interactions and to the special aesthetic or 

moral conviction of the interacting parties."' The latter might ailow, under this rationale, 

consideration of group-based identity in the decision whether to provide semke, Mess 

conditions of monopolfw or necess ip  dlow imposition of a duty to provide equd 

service. As a side comment, it could be argued that the nature of the profession, or our 

understanding of its nature, may shift over thne.=' 

the favour and undertakes to deal with persons indifferenrly for profit* This is the common characteristic of ai i  
business and at once its identification and definition" (p, 156)- [emphasis in original], 
217 Analyticaiiy, this claim cornes close to a "nature" claim, but may be seen aiso as a claim based on the 
philosophy of practices. For relevant discussion, which is beyond the scope of this work, see B- Langille, 
"Revolution Without Foundation: The Grammar of Scepticism and Law" (1988) 33 McGiil L J. 3, analyzing 
Wittgenstein. 
118 Those who follow the writings on the law of common callings are familhr with the "test" writers have 
to p a s  in order to qualify as presenting a viable rationale for the law of common calling: the distinction 
between a carpenter and a srnith, found in Keilw- 50, Pl. 4, Some have claimed that the distinction originates 
in a monopoly (see Wyman, supra note 142)- Others uy to distinguish the case dealing with a carpenter by 
suggesting that since the bIacksrnith sits at the intersection, he is aiready at work, holding himself out as 
available, while the carpenter assumes his obligation as a private person. Thus, the catpenter transact via a fiill 
contract, rather then as a professional who follows a standard code of business [see Adler, supra note 84, his 
note 761- The reading suggested here identifies a carpeuter as a different type of a professional, one in which 
personai creativity and art play an important role, and consequentiaüy the interaction between the customer 
and the provider is meaningful, in an authentic way, to the performance of the service and to the individuai 
engaged in the transaction. As pointed out to me by Professor Ernie Weim%, the division between 
associational and non-associational vocations is consistent with a Hegeiian approach (see Hegel's PhiIosophy 
of Right tram- TM- Knox, (Oxford: Oxford Univ. Press, 1967) at para 35)- 
2 19 Falcone v- Middlesex County Medical Society, 34 N J .  582, 170 A.2d 791 (1961)- Hottentot v. Mid- 
Maine Medicai Society, 549 A2d 365 (Me. 1988)- 
250 Pinsker v. Pacijk Coast Soc'y of Orthodontists, 1 Cal. 3d 160 at 166,460 P. 2Dd 495 at 499 (1969). 
221 Shifting perceptions is a recognized legal phenornenon: Films were originally not seen as md-um for 
expression [Mutual Film Corp v. Industri;al Comm St of Ohio 236 U.S. 230 (1915). gas not as a public utility 
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Based on this classification, those pursuing non-associational professions assume a d e  

which Limits their ability to pick and choose whom to serve, or to refuse s e ~ c e  based upon 

irrelevant characteristics, narnely the group-identity of the customer. The contractual 

paradigm applicable to such interactions h a  to take into account the fact that the provider is 

contracting (or refusing to contract) as a member of a profession, a profession which she 

chose to pursue. 

Recognizing the role of a profession aüows us to substantiate a kind of proximity between 

the would-be customer and the professional provider of gwds and services. The provider 

and the would-be customer are situated within the social fabric in a relative position that is 

infused with certain expectations which flow duectly nom the raison d'être of the 

profession: to conduct a certain kind of business.= Moreover, recognizing the professional 

robe a provider dons when conducting business, even in the pre-contractual phase, pennits 

us to realize that her actions, including the initial choice to pursue the profession, are 

informed by the nature and logic of the profession as organized around transactions which 

[Paterson Lighr Co v- Brady, supra note 1201 and racetracks as M y  private (Ga*ne v- Monmouth Park 
Jockey Club, 29 NJ. 47, 148 A2d- 1 (1959), ali  three wece Iater reversed), Similarly, it couid be argued that 
theatres were considered in the days of the Norman conquest to be non-individual [communal], i.e., beyond 
private ownership. Perhaps their sociological role in society has shifted, tiuough the rule of aristocracy and the 
rise of individualism, to incfude a associational, or identity-forming aspect, hence the pre-WWII courts 
were more attuned to the right of the owner to decide who may enter. Arguably, our contemporary 
understanding of culture and community is such that we recognize theatres as a "general" or "public" 
socializing forum, hence unless the theatre is part of a cIub organized around membership, we vkw the 
relationship between the theatre owner a d  the public as non-individual, or centred around the role of 
pmviding cuIture and consuming it, rather then creating and forming joint aesthetic associations- Perhaps a 
sirnilar account couid apply to restaurants. 
m "Why are Inns estabIished?" asked the court in R- v- Ivens, supra note 90 at 97, and then replied: for 
the reception of traveuers who are ofien very far distant fkom their own house"- Thus, the contours of the duty 
owed by the inkeeper towards the traveller inchdes receiving guests in late hours. As we see, the court 
engages in an analysis of the nature of the profession or vocation at hand, and inquites as to the set of 
responsibilites assumed by those who choose to hold themselves out as members of that profession. 

101 CHAFiER ONE 



are indifferent to some characteristics of the other contracting party- In thïs sense, most 

professions are constnrcted around non-individual. interactions, Ody very speciüc aspects 

of the individuai customer (or would-be customer) are relevant to the transaction which lies 

at the core of the profession. Rather, the professional roIe c d s  for focusing on the standard 

of service, quaiity of product, and Craftsmanship. 

These two elements - the inherent constraints intnnsic to the profession as a non-individual 

profession and the initial choice to engage in such a profession - could be viewed as the 

dual structure at the core of the duty of equal service? The professional role can be seen as 

establishing the initiai proximity required to support that duty. 

Although the origin of the mode1 fIows fkom times when status, rather than contract, was 

the governing paradigm for analyzing duties, at least one scholar has argued that this orïgin 

should not be seen as incompatible with a contractuai analysis, but rather as enriching it. 

According to this argument, the public act of holding oneself out as a member of a 

profession, as is the case when one hangs out an inn sign, could be legally seen as making 

an (irrevocable?) offer to the generd public to provide equal s e ~ c e . ~  

Indeed, in modern day contract law, we construe certain "holding out" behaviour as a 

general offer by the provider to the public m large. A contract, then, matenalizes when a 

member of the non-specific public, through his or her behaviour (which includes payment), 

223 See Molot, supra note 158, analyzing cases; see Haar & Fessbr, supra note 45; Burdick, supra note 83. 
224 See Burdick, supra note 83 at 516: "It was because a person held hlmself out to serve the public 
generally, making that his business, and in doing so assumed to serve ai i  members of the public who should 
apply, and to serve them with care, that he was fiable in an action on the case of refiisai to serve, or for Iack of 
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accepts the offer. Such is the contractuai analysis of a subway ride or buying a Ioaf of b r e d  

Similarly, it could have been found that an open tavem, with or without a display of the 

goods or prices, is a general offer to aü members of the public to purchase that which the 

tavern offers, like beer, and acceptance of such an offer is culminated by putting down 

adequate money and requesting the desired quantity of b e e r .  Simüarly, expressing a 

request to have Iunch in a restaurant, may be seen at law as acceptance of the offer 

contained in the menu? Unfortunately, the Canadian courts chose not to find such a 

general offer, or "holding out", in cases dealing with restaurants, as distinguished h m  inns, 

without providing much reasoning for the distinction. 

However, the contractual edïfice, if approached without the underlying notion of a 

profession, lacks a powerful and convinçing justification for the duty to provide equal 

service upon request. Under ordinary contract doctrine, each person may explicitly Iimit his 

offer to some designated members of the public, using whatever criteria he may wish, 

including, for example, race. This might not be ûue once the foundationai notion of acting 

in a professional capacity is recognized. As an analytiçal matter, the non-individual 

profession, fiom which a professional draws the cornpetence to use the contractual tools, 

does not include the power to discriminate- Put differently, upon assuming the role of a 

member of a non-individual profession, a person relinquishes the liberty to pursue his 

care in the performance of the service, by which refusal or lack of care he held committed a breach of his 
[general] assumpsit. " 
225 Such were the facts in Chrisrie, supra note 76, as describeci by Davis. I dissenthg at 146. However, 
neither Davis J. nor the majonty attempted to analyze the case as involving a contracL 
226 These were the facts of Frunklr'n, supra note 36- However, Lemox J, explicitly rejected finding thiit a 
"bargain had been struck, although he gave no reasons for this hoIding (at p. 350)- 
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profession in such a way that involves serving onIy people h m  race X (or gender Y or 

religion N), if such a qualincation is not supported by reasons integral to the profession 

itseK For example, a surgeon might profess to operate solely on women for reasons of 

expertise, if indeed biological ciifferences warrant such specialization, But beyond any such 

expertise-reIated instances, a doctor must provide medical services without discrimination. 

Similady, a blacksmith may not daim to shoe only those nding white horses or only those 

belonging to the AngIican Church, as these reasons are immaterial to the profession- 

Hence, their introduction is repugnant to the very business the person is claiming to 

profess." 

In the same fashion, a raïhoad Company under the common Iaw could not gant special 

pnvileges to one man or set of men, and deny them to others .  "Because the Institution, so 

to speak, is public", wrote the Pennsylva~a Supreme Court about the "institution" or 

profession of common carriers, "the public, every member of the co~~l~nunity stands on an 

equality as to the right to its benefit, and therefore, the carrier cannot discriminate between 

individuais for whom he wiU render the service. In the very nature, then, of his duty and of 

the public right, his conduct should be equal and just to aIKm This justification could be 

read as supporting an idea that the nature of the profession requires it to deal in a non- 

discriminatory manner with the public. And in a sentence earlier the court states: 'The 

12t This idea of a profession cesembles concepts of the ultra vires doctrine. Yet the cornpetence to contract 
was not ailocated by statute - it is inherent to the role and therefore cannot tolerate repugnancy to the imer  
logic, or raison d'être, of the role- Compare to cases dealing with saie of offices, where the contract was 
between public parties, but the subject matter "belonged" to the govement, or the public, 
128 Sanford v. Catawka RaiIroad Co., supra note 195, cited in Haar & Fessler, supra note 83 in a different 
context (at 203). 
2 3  Messenger, supra note 117, as cited in Haar & Fessler supra note 83 at p. 205-6. 
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business of the common carier is for the public, and it is his duty to serve the public 

indifferently". h other words, the nature of the business is non-ùidivÏdual. Since pursuùig 

the business demands integrity to its nature- indIfference to irrelevant charactenstics (such 

as the identity of the customer or the type of merchandise she wishes to ship) is required. 

In that respect, the duty imposed upon a person acting in his or  her capacity as a member of 

a profession to exercise his or her legal power in accordance with the rar'son &&me of the 

profession is indeed status-like, in the sense that the person cannot pick and choose whkh 

elements of the profession he or she embraces (such as presenting oneself as a "common 

surgeon") and which he or she rejects (such as providing service in a non-discnminating 

fashion). In other words, a person may not put up a sign of an inn, and in the same breath 

put up a sign declaring that no blacks are aUowed Once a person fias assumed the 

profession of an innkeeper, she has assumed it in its entirety, as if she assumed a certain 

status- However, unllke the vices of feudal status which by definition barred mobility by 

confining a person to a born-into social space, viewing a profession as status-like in the 

sense that it includes sorne obligations that arise from the profession itself does not impair 

social mobility since people are fiee to choose their professions and switch fiom one 

profession to another if they so desire. Perhaps more Mportantly, the content of the duty 

imposed on members of a profession codd be seen as "anti-status". The duty is to treat a 

prospective customer in the abstract, f b z  fiom any status-like charactenstics one may 
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attnbute to a customer because of the customefs lineage, skin colour, religion, sexud 

orientation andlor other such nearly immutable factors? 

IB other words, even though the duty may be pIaced on a member of a profession as such, 

thereby raising concerns of a status-like regime, the content of the duty can be seen as 

promoting choice and agency. A person can choose whether to hold herseIf out as a 

rnember of a profession, and, more Mportantly, members of the co~munity who interact 

with a member of the profession are taken as equal moral agents, rather than classined into 

casts with which one does not engage. In that respect, the content of the duty is compatible 

wi th contract law paradigms, 

The only instance in which such identity-related classifications could be considered by a 

member of a profession is if the nature of the business is associational, as in a club, where 

the identity of the members matters, hence membership is not open to the general publicPL 

However, for a business to be a true associational club, it has to show that it is organized 

around membership. In many cases, such an associational aspect would constrain the size of 

the membership body in order to sustain a claim that individual identity of the members 

matters. 

NaturalIy, there will be instances when the lines between the associational and the non- 

associational will have to defined For example, in order to determine whether a landlord is 

under an obligation to provide equal s e ~ c e  upon request, Le., whether she is at liberty to 

230 1 owe this point to Professor Emie Weinrib- 
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take into consideration the particular groupmembership of a rental appIicant, we must 

ensure that the Iandlord is in the busiaess of providing housing, Le. is a commercial 

iandlord, rather than an accidentd landlord renting out her apartment for a Limited p e n d  of 

time.'3' The distinction between the commerciai and accidentai Iandlord involves '%ne 

drawing" dïfficolties. Suppose one rents her cottage? Suppose one rents her parents' 

apartment where she grew up? It should be noted, however, that these difficulties are not 

unique to this context, They a i se  whenever non-commercÏal consideratÏons invade the 

definition of the business at hand- For exampIe, in the context of freedom of religion, a 

" famil y business" receives different treatrnent than a non-individual, commercial 

enterprise. Similar iines are drawn for tax purposes, where the authorities have to 

determine whether one is in the business of k i n g  a commercial landlord? If the 

23 1 For discussion on associational rights see J. Rossi, "The Common Law Duty to Serve and Protection of 
Consumers in an Age of Competitive Retail Public Utility Restrucntring" (1998) 51 Vanùerbilr L- Rev. 1233- 
However, if such association is monopolistic, exclusion ought to be rejixted, See Falcone. supra note 219. 
232 If we accept that in the associational cases imposlng a duty to provide service to dl, i.e- to ignore the 
associational aspect, is in conflict with the human dignïty (autonomy) o f  the servicdgood provider (see M e r  
discussion under property, ôelow) we can, by anaiogy, accept the claim that one's own domicile, the house or  
apartment in which one generally lives, deserves, when put temporarily on the rent market, a different kind of 
treatrnent, because of its centrahty to one's sense of self (see Cohen, iï@a note 28 1)- In other words, perhaps, 
under the common law regime* one may be entitled to express prejudice when one's own apartment is rented 
for a limited perîod of tirne- The thought of a man sleeping in Joan's bedroom might be offensive to her, 
prompting her to decline renting her apartment to men; Joseph, a membex of the Jèwish faith, migfit be 
offended by a Catholic dining in his dining room, given dietary concerus; Erançois, a sovereignist, might find 
the idea of a federatist using his study intolerable; Paul, a Catholic, might feel that renting bis own apartment 
to a gay couple might somehow taint his bedroom and doom him to hell- ALI, undoubtedly, prejudiciai 
attitudes. Yet it could be argued that hposing a legal duty in these cases to ignore prejudice, might constitute 
a hann in itself, given the centrality of  one's home to her identity. One could, perhaps, equal the renting of 
one's own home to providing personal services, whîch are arguabIy exempted h m  the duty to provide quai 
services. 
m See R. v- Edwards Books and Art, Ci9861 2 S.CK 713. 
2U At a certain point a saie of a house amounts to a sale of stock, if the seller is in the business of selling 
houses. 
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silent, a court of Iaw might be required, eventuaily, to establish Mght lines, at 

the pnce of accuracy? 

This model departs from the classic private law model by estabiishing a duty which is not 

owed directly by one person to another, but which is rather mediated through the concept of 

a profession. Nevertheless, this model is not distributive in nature, since it does not view 

access or opportunity as a type of social good to be disuibuted equallyy Rather, this model 

expands the form of corrective justice to include the "pnblic" eIements of the civil society. 

More specifically, this model suggests that the shift from the state of nature to civil society 

includes not only the establishment of an adjudicative system, which allows the actud 

existence of rights, but dso the establishment of legal status. We may recognize the status 

of citizenship, the status of family (e.g., the institution of marriage) and the status of a 

profession, each including an element of initial choice, but each restncting choice with 

respect to certain behaviours, as entailed by the status. 

Civil society, then, enriches human life by diowing one to act in one's capacity as a 

member of a profession, and at the same time places a certain host of obù'gations, or 

standards of behaviour, upon members of certain professions. The concept of a profession is 

public in the sense that it exists, or is meaningful, only in a civil society. It is 'bpubk" dso 

13s However, if such a line were drawn such uiat dl  property other than the domicile itseif of the landlord 
(and perhaps the domicile of one's parents or childcen), wouid be considered commercial, the dissonance 
created m-ght be The special case of the person renting out her own apartment might be seen as a 
transaction flavoured with fdai (or associational) essence, rather than a purely commetcial enterprise- As 
such, the liberty to associate (or not to associate) might tnmp equality demands. It shouid be noted that it is 
not clear whether such an approach is identicai to the one adopted by the human rights code. For example, the 
Alberta Human Rights Code does not differentiates between the commercial and accidental rent provider. 
However, S. 11-1 of the Code States that "[a] contravention of this Act shaü be deemed not to have occurred if 
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in the sense that members of the general pubüc may rely on adherence to standards of 

professional behaviour by those holding themseIves as acting in theIr professional capacity. 

Some professions ;ire m e r  bbpublic'7 in the sense that they are organized around a non- 

associational transaction, namely a transaction which does not involve the private, or 

individual, characteristics of the two interacting parties, but rather sees the member of the 

non-associational profession and her customer as abstract moral agents, and thus f d o w  

members in the civiI society , 

It is both towards the profession and towards each and every member of the community of 

mord agents, or the civil society (the rem), that the member of the profession owes her duty 

to adhere to the standards that define the profession when acting in her capacity as member 

of a profession, By interacting in her capacity as a member of a profession, by holding 

herseif out as a professiond, the member of the profession assumes the responsibilities that 

are integral to the profession. These responsibilities are directed both towards other 

members of the profession who are affected by the behaviour of each member, and towards 

members of the comxnunity who rely on adherence to that which defines the profession. 

Consequently, a member of the public who expresses a desire to contract, according to the 

standards of the profession, with a person holding herseif out as a member of a non- 

associational profession, acquires standing to demand that the member of the profession be 

faithful to the raison d'être of the profession. A member of a non-associational profession 

who refuses to be faithful to the raison d'êîre of the profession by taking into consideraion 

the person who is alleged to have contravened shows that the alleged contravention was reasonable and 
justifiable in the cïrcumstances", 
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the irrelevant group affiliation of the prospective customer and refusing sem-ce, breaches 

her duty to act according to her undeaakings. The person who has relied on the public 

undertaking of the professional, Le., on the professional holding him or herself out as a 

member of a non-associational profession, and was refused service, has a nght to turn to a 

court of law in order to correct the breach of duty, 

It is perhaps worthwhile to unpack the seIkontradiction that occuues when a member of a 

non-associational profession breaches h a  duty to adhere to the standards of behavior that 

define the profession and refuses service on account of a prospective customer's race, 

religion, sexuai orientation or other suc h group-bitsed characteris tics. B y refusing to transact 

on account of these reasons, a member of the non-associational profession rnay be denying 

her own capacity to interact as a member of a non-associational profession, thereby den- 

her membership in the community of moral agents. Yet one rnay not deny herself such 

membership and still claim to be a moral agent, as entaïled by the claim that one is entitled 

to freely choose one's customers. Altematively, the refusing professional rnay be denying 

the membership of the person whom she refuses to serve in the community of moral agents. 

Yet by denying her feilow human being's membership, the professional in effect also denies 

her own, A third option is that the refusing professional rnay be denying the raison d'êee of 

the profession. But one rnay not deny the raison d'être of one's profession and still hold 

herself out as acting in her capacity as a member of such a profession. That is, one rnay 

dispute, as a factual matter, whether a certain profession includes a certain constitutive 

element, but once a court of law has detennined the organizational pnnciple of a profession, 

one rnay not claim to act as a member of that profession and at the same tirne dispute that 
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the profession indeed exists. Lastly, the rehing professional rnay be denying the existence 

of the civil society at large, suggestïng that we are stüI in the state of nature. But 

challenging the existence of the C i d  society involves chailenging the authority of the courts 

and the very existence of the concepts of rights and duties* Since the member of the 

profession is seekïng to contract, she puts herself in a conuadictory position if she 

challenges the institution of contract wbich is meaningful ody  in a civit sm-ety, where 

there is a court of law to crystallize (i-e., pour content into) and enforce rights and 

obligations, including the right to contract. 

It shouId be noted that the harm caused by the breach is not confined to the value of the 

senrice refused Each facet of the challenges articulateci above inchdes a certain type of 

h m ,  which could be conceptualized as dignitmian h m ,  since it threatens the embodiment 

of human dignity that ought to be enjoyed by al l  members of the community as moral 

agents. Each facet suggests that some members of the community are in fact lesser 

members. Sevenng one's standing in the community, as hurting one's good name or 

reptation, requires remedy, since it injures an aspect of personhood, sirnilar to hurting 

one's psyche, body or property. 1t is through our membership in the community of moral 

agents that we define ourselves and express the embodiment of our human dignity, and thus 

an action that cannot but entail the dilution of our belonging to the community of mord 

agents, done in a breach of the standards of behaviour one undertakes to uphold towards the 

members of the community, is injurïous, and ought to be remedied in law. 



This mode1 of explaining the non-discrimination nom found in some case law is 

compatible with the corrective nature of the comrnon law, although it situates the 

transactions outside the private sphere of tbe common law, 

However attractive the quaüfied retum to the ancient concept of status-iike professions 

might be, its limits, in the context of this inquj., must be recognized While this rationale 

may cover the duty not to discriminate (and perhaps, as a derivation the duty to charge only 

a reasonable puce so as not to exclude the poor), much iike previous justifications 

presented, it fails to M y  capture the legal reality? The logic of this rationde rejects the 

distinction between the three distinct islands and the rest of the sea, or at least reverses the 

exception and the d e  by focming fieedom to associate as a distinct exception within the 

sea of professional dutiedn Those who have had the privilege to partake in arguing a case 

before a court realize that while it may be cornmenciable to suggest a rationale that calis for 

reconceiving settled conceptions in an academic paper, it might be more problematic to 

a r p e  such a rationale before the court, especially given that the outcome of such an 

argument amounts to a major, and perhaps controver~ial,~~ change in the way we approach 

the scope of such fundamental principles as freedom of contract. 

236 For example, rhis rationale may prove inadequate, or  circular, in explaining why an innkeeper, under 
the non-individual understanding of his profession, cannot refuse secvice to all on a certain day- Replying that 
a duty to serve is part of the m e  essence of the profession of innkeeping runs the risk of concIusionism- 
237 Similar claims were made with respect to the idea of contract in generak See Atiyah, The Rise and Fa11 
of Freedom of Contract, supra note 8 1. 
2î8 Counsel on the other side would have at his disposal Hoimes' cemark, which saw some aspects of the 
law of comrnon caltings as "monstrous" (see Hoimes Infia note 241 at 160). See also R. Epstein, infia note 
422, 
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Yet if this mode1 is in fact more consistent with the basic pnnciples of the cornmon Iaw (if 

not with the very idea of a common Iaw community), then the length of he  joumey should 

not inhibit the f k t  steps. In fact, the trend in U . S .  and Britishm jurisprudence is to move 

away fiom the three isIands to a broader understanding, resting on the nahm of the 

profession as non-individuai and on the reciprocity between members of the profession and 

the public, 

c) Freedom of Contract - Conclusion and Suggested Reconception. 

A detailed mapping of the common law of contract reveals a body of law which limits the 

power of certain professions not to contract. More specifically, it lïmïts the Iegitimate 

reasons for not providing service. Group-based characteristics - regardess of whether these 

groups have been historically disadvantaged or are cuxently exposed to bias and prejudice - 

are not among such Iegitimate reasons. As a result, taking race, ethnicity, gender, religion 

and sexual orientation into account in the provision of at least some goods and services - 

those which are organized around interaction with the general public on a non-individual 

basis - can be viewed as unsupported in law. Furthermore, this body of law demands 

charging only a reasonable price, which means at a minimum that the prïce shodd not be so 

outrageous as to deny access to the service. It goes without saying that the provider is not at 

liberty to charge a reasonable price to some, and a .  unreasonable one to others. 

239 "Note", supra note 187- 
2.80 Oliver, supra note 82. 
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We have seen, as did Holmes more than a centtuy aga,%' ihat no single rationale c m  fully 

capture this body of law as we know it. Therefore, either fiirtber rationales have to be 

elucidated, or the Iaw, as it stands today? reflects a misunderstanding of the underlying 

principles, or at least has remained frozen around inapplicable rationales. A third possibiiity 

is that searching for only one rationale to capture all three islands is ill-conceived, since, as 

with me, law is hardly reducible to a single goveming pnnciple. For example, professor 

Bogen, in his detailed account of the development of the law of the innkeeper, demonstrates 

the wide spectnun of factors that could have influenced the emergence of the host of duties 

encumbered upon the innkeeper, ranghg from the social condition that foilowed the black 

plague and the structure of jurisdiction of the different English courts in the 1 4 ~  and 15' 

centuq? It wodd thus seem that some of the peculiarities of the existing law are a result 

of factual situations which demanded application of more than one rationale. Similady, 

some of the judicial conclusions were likely influenced by the background of previous law, 

as it stood at that tirne? 

Nevertheless, according to the concept of the common Law described and defined in the 

introduction to this thesis, the interpretative method around which the cornmon law is 

organized demands that we try to make sense of past case law and try to present a coherent 

241 O-W. Kolmes, The Common Law (Cambridge, Mass: Blenknap Press of Harvard Uaiv., 1967). Kolmes, 
unabIe to reconcile the cases dong the principle of the bailee's responsibility, which he seems to have 
advocated, resigned to answer the quest for a coherent body of Iaw by s a m g  "we c m  only answer it by 
enumerating the decisions in which the old law is applied; and we s h d  find it hard to bring them together 
under a general principle*' (at 159-160)- 
242 Bogen, supra note 162- 

When rejectïng an analogy between an ino and a theacre, Bossé 1. must have had in mind not ody  the 
perceived difference regarding the 'necessity' of these services, but dso  the effect of analogy: piacing a theatre 
under a duty to serve (an inn doesn't close at night: R v, Evans, supra note 90, a ferry must be avaiIable at ail 
reasonable hours: Gravershm Borough Corncil, supra note 90); placing a theatre liable for goods lost, etc, 
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structure in which the legal prinnples are consistent Therefore, whüe conceding that the 

common Iaw, as it now stands, contains more than one cIear doctgnai blueprint, this chapter 

suggests that an ideal type of the common law wodd include recognition of the public 

aspect of the profession. It seems that fiom the foregoing survey of the Iaw and the anaiysis 

of the justifications behind the Iaw, there emerges a possible coherent rationaie- Interacting 

in one's capacity as a member of a certain profession - one which is constmcted around 

non-individual transactions with members of the public - entails the assumption of 

responsibiiïties integral to that profession, including a non-discnmination nom. In that 

respect, entering a prohssion is akin to assuming a certain status, that is, a set of duties and 

obligations- It is submitted that this rationaie goes a long way to capturing the normative 

reality, or at least the path of development It explains early comrnon law cases as well as 

the trend of modem law. It entiches the pre-contractual analysis of the respective powers of 

the provider of goods and seMces customady available to the general public and a 

prospective customer by king informed by the proximity whÏch exists between these 

parties as members of the same community (the cornmon law community). 

Conceptuaily, this approach c o n t e ~ t u ~ z e s  fî-eedom of contract when exercised by members 

of a profession, acting in their capacity as such. This contextualization a h w s  us to better 

understand the legitimate expectationsZU faced by memben of such a profession in carrying 

out her non-individual business. It therefore might i1luminate the Limitts of her k d o m  to 

2.u Analytically, sucb legitimate expectations may be conceived o f  as part of a larger contract', between the 
profession and the community, with respect to the use of public elements by the profession, be these public 
elements concrete goods or the legd power to address non-specific members of the community. Viewed 
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pick and choose her customers. More specifically, the concept of acting m one's capacity as 

a professional might M t  the relevant considerations one is entlùed to consider when 

practicing one's vocation vr's-ù-mis the c o l ~ l t n ~ t y  at large- In analytical te-, the Ï&a of 

acting in one's professional capacity is an expression of abstract moral agency in the sense 

that a particdar professional is expected to carry out a set of duties any rationai agent would 

scribe to a certain profession. Furthemore, ttüs rationale is compatible with the 

corrective structure of the common law- It does not Mew access to senrice, or equal 

opportunity, as a sociai good, Rather, it views it as integral to the relationship between the 

provider of certain gwds and services, and her customers, including those expressing desire 

to become customers. 

While restricting choice - a member of a non-individual profession cannot pick and choose 

which part of the professional responsïbiLity he seeks to foUow and which to disregard - 

this paradigm does not replace individual liberties with communal interests. While taking 

account of the community, the common, presupposed by the common law, the paradigm 

does not unduly subsume the individuai moral agent into the whole. It allows freedom in 

choosing one's vocation, and it limits one's freedoms in pursuing that vocation only as much 

differently, such expectations can be seen as derived fiom the essence of the profession, quite Iike the 
expectations of due diligence and other professional standards. 
24s As mentioned above, such classification takes seriously the notion of a profession as possessing 
inherent requirements on the manner in which the profession is king pursuecl. These requirements are not 
arbitrary, as they could be shown to derive tkom the "rahn  d'être" of a profession king tommon', directeci 
at the public', or non-individual. A person holding herselfout as professing such a vocation is seen as  publicly 
declaring the assumption of some responsiiiIity to the profession itself. Hence, the professional owes a duty to 
members of the community to provide equal service as part of meeting a certain standard of practicing a 
profession, Such a standard, in professions defined around non-individuai service, does not tolerate 
discrimination, or refusal to serve based on irrelevant characteristics- Such a cehm to the idea of a profession 
(and virtuedresponsibilities thereof), is consistent with a long tradition within the common law. This is the 
essence of Haar and Fessier's book, supra note 83. 
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as these Iimitts are integral to the vocation itself, Furthennore, it recognizes that some 

professions are in fact organized around Ïdentity-related interactions, hence it t o h t e s  some 

instances of discrimination. In short, it is submitted that the concept of a profession as a 

certain kind of status, and its dations to moral agency and the community, proves a 

promising start for our understanding of the basic prbciples of the common law, freedom of 

contract and its limits. 

Cases of monopoly, or senrices which were deemed necessary, serve as acute cases in 

which the proximity between members of the profession and members of the public is 

imbued with such an hbdance of power, the abuse of which may lead to such a h m ,  that 

the common law has piaced stringent duties on the providers, Rominent among these is the 

duty to serve, Le-, the lack of liberty to decide not to provide service on any gïven day for 

no reason. However, the absence of monopolistic conditions or necessary services shodd 

not cause us to ignore either the proximlty between members of non-indiidual professions 

and members of the public, or the inconsistency inherent in allowing members of such 

professions to dismiminate. This kind of inconsistency undermines the very profession in 

the name of which its members act- 

The emerging categorization, under such an understanding of common law jurisprudence 

dealing with duties imposed on providers of goods and services, wouid yield three types of 

goods and services: those deemed necessities, or those provided under monopolistic 
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conditions~~ those common to dl, or public, i-e., lacking an individual naturea' and; those 

which are individual, or associationai, restmg on the unique identity and characteristics of 

the clientele. andor its relationship with the provider? 

If such a classification is accepte& it is submitted that the Iegal regime which should apply 

to each category is as folIows: 

i) With respect to businesses providing tnie necessities or operating under monopolistic 

 condition^,^^ the provider must render, upon requat, adequate s e ~ c e  to a i i  and must 

charge oniy a reasonable price, or reiinquish its p ~ s i t i o n . ~  

The monopoly may not necessarily extend to goods and services which otherwise wodd be essential, 
but nonetheless, the monopoly [de jure or de facto] cm-es with it a duty to serve ail, Compare: City of Levis, 
supra note 98- For the development of the law of pubiic caliings see Wyman, supra note 142- For the use of 
the concept of monopoly in U-S- common law jucisdiction see Falcone, supra note 219; and in the context of 
discrimination against minorities see "Note", supra note 187- 
247 This category may cover most of modern commerce, as its source is the nature of the entity as one 
which "held [itselfl out to serve the pubiic generally, makhg that [its] business": Burdick supra, note 83, 
Adler. supra note 84; Molot, supra note 158- For US- cases broadening the common law duty to serve 
(without necessarily extendhg the stringent Iiabiiities for reasonable prices, stolen goods and the me) see 
examples in "Note", supra note 187 at 1998, such as restaurants, gasoline stations, home buiIders and even 
places of amusement, such as casinos. 

'This category includes those businesses and services which do not hold themsclves open to the general 
pubiic, but which are centred around association, such as pnvate clubs, or f d a l  asm*ations- ih addition, 
such category includes goods and services in which the provider invests part of his or her personaiÏty, as is the 
case of contracts for personal services, such as singing, or performing art and the Iike, which constitute part of 
the very identity of the perfocmer, above and beyond the commercial interest involveci- In a sense, one could 
claim that these beIong to a private sphere, hence govemed by jus pt-ivari ( s e  Hale, quoted in supra note 
1 10)- based upon the liberty to pursue one's happiness (See Coke, inst- 2 47). 
259 Such tnie necessities, in modern days, should include basic public utilities (water, electncity, gas) and 
health services, without whlch actual life might be in peril. 

Browne v, Brandt, supra note 92- As for the prices, not only rnust the prices be reasonable, the 
provider is liable for damage to the customers' goods once under her hospices (and if she falsdy refiised to 
accommodate, even if lost or stolen outside her hospices: White's case (1558). 2 Dyer 158b, 73 EX. 343)- In 
other words, the common Law regulates these necessities to a great extent, seeing them as part of a profession 
which "belongs" to the communiiy (Parker v. Hint (1699), 12 Mo& Rep. 254, 88 ER. 1303). Very few 
reasons are considered "reasonable grounds" for refiisal to serve- Among them are a fiiIl house ("For he is 
bound to receive aü manner of people into his house till it be full" said HoIt C.J- in Lane v. Coffon (1702)- 
Supra, note 95). indecency, drunke~ess and ùnproper behaviour of the guest (R- v. liens, supra note 90, but 
see Scrivenor v, Reed (1858), 6 W-R- 603, stating that pursuant to misconduct an owner rnay remove a guest 
fiom a particular room, but not fiom the house aitogether). 
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u) The law with respect to the second grog - "those businesses which are deemed 

common to aIl" - should be that the provlder may r a s e  a request for service zra 
relevant cause is f o d L  One such cause may be that the provider has decided not to 

engage in business on a given day (unlike the monopoly or prime necessity provider, 

where such a decision is unacceptable), Another such reason may be commercial - that 

the specific customer has a bad credit history (whereas wÏth monopolies or the provision 

of prime necessities, such commercial considerations might be unacceptable). However, 

group-characteristics as such are not a reasonable ground for refusing service, since 

there could be no support in the ?mer logic' around which the profession is constituted 

to support such refusal? On the contrary; recogniPng the reçiprocal relationship 

between the profession and the community might substaatïate a duty, owed by the 

profession, to accept the community in its entirety - minorities included, 

251 The businesses under thls category may consider broader factors in their decision as to whether to 
engage in a transaction with a specific individual, For example, a iicensee of a pub (which is not an inn) rnay 
assess the iikelihood of a friture disorder and if he finds a fight iikely, or if he fin& the individual customer to 
be troublesome, he rnay eject the customer, even if disorderly conduct has not yet begun, (Sec Sealey v. 
Tandy, [1902] 1 K.B. 296). Had this been an inn, the owner would have had to wait until disorder acnrally 
started- U S  jurisprudence suggests that the raciaI identity of the customer may not be such a relevant 
consideration ("the coloured man, under the common law of thïs State, is entitled to the same rights and 
privileges in public places as white man": Ferguson v, Gies, 82 Mich 358,365.46 N-W 7 18,720 (1890))- In 
Canada, Bossé J. has left the question open in Sparrow v- Johnson, supra note 143 at 383, and Martin J., in 
Lowe, supra, note 77 at 466 commented that it might be unlawfiil to exclude persons of colour fiom the equal 
enjoyment of al1 rights and privileges in ali places of public amusement. (It shouid be noted that Martin J 
distinguished between total exclusion and using group-based characteristics to assign seating). As 
distinguished from the law regarding common callings and monopolies, the business may decide to "ciose up 
shop", and it is not clear whether it shouid k subjected to the "reasonable price "requirement (provided price 
is not a proxy for group-based disaimination, Le., charging higher pnces h m  minorities) or to the liability to 
guard customers' goods. 
-a It should be noted that a justification for exclusion based on loss of clientele ("1 have nothing against 
blacks, but if 1 serve blacks 1 wili lose business, because people wiii go elsewhere") misses the point. Either 
the profession is considered non-associationai, in whkh case there wül be nowhere else to go which does not 
serve blacks, therefore no credible loss of business could be shown, or the profession is considered 
associational (i.e., sensitive to the group-identity of the customers) in which case the duty wouldn't apply, and 
the organizationai structure of the profession would be club-üke. The idea that a profession could be 
associationai to some but non-associational to others again misapplies the tenu "profession": either a 
restaurant is about sem-ng food to the general public for profit, or it is about providùig an environment for 
people to associate with their fnends as they eat, in which case it should be organized as a club, with 
membership requirements, size Limits and the Iike. 



iü) The law with respect to the third group of goods and services, orgaaized around 

associational or a speçiac, creative relationship, is the classic freedom of commerce 

scenario. The provider and its clientele are at Li'berty to consider every factor, relevant 

or not, prejudzcial or not, and decide whether to provide service? In these cases, the 

provision of the service is integrai to the freedom of association or to self-identiflcation 

which the common law cannot dienate? 

WhiIe this reclassification of îhe law is consistent with common law ju~ispnidence,~~ as 

well as with scholariy w r i t i n g ~ , ~ ~  it is difficult to assert with a reasonable degree of 

confidence that uu's pnnciple accurately refiects the current state of the Iaw, Given the 

legislative intervention in the form of human rights codes, it could be argued that the 

development of the cornmon Iaw has been delayed, if not fiozen. It is perhaps time that 

' 2  This rubric of the law captures what may be termed as "personal services" (for which special 
performance is rejected - See Halsburyk Laws of England, Con~act), or transactions to which the identity of 
the provider and the customer is important, as may be the case in the paradigrnatic case of a contract- See 
Atiyah, supra note 81. See Keitway (1503). 50 PI- 4, 72 E R  208, where the court stated that "where a 
carpenter rnakes a contract to build a house and does nothing, the action against him Lies not on the case but it 
sounds in contract", implying that there is no duty on the carpenter to provide his services without an explicit 
contract, which he may or  may not enter into- For associationa1 rïghts in general see supra note 212- 
2s The reasons for that are two- Fit, the common law draws, at  least to some extent, its legitimacy fiom 
acceptance, hence fiom moral reasoning, fomed via mord interaction within associations- Fuii control over 
such associations obiiterates the necessary needom to form values- Second, the common law could be seen as 
drawing its legitimacy fiom the concept of human dignity. htegral to the concept of human dignity is the 
sphere in which one rnay form moral values, associate and interact with people of one's choosing or Iiking- 
Subordinating the human dignïty of A, who wlshes not to include B in the association to the daim of B who 
wishes to force association, amounts, uniess the association is in some way "open to the public as such", to the 
subordination of the dïgnity of one to the dignity of another which is repugnant to the very idea of human 
dignity- This does not entail granting full control to A regardhg his property rights, as wiii be discussed 
below, but it does suggest that the state might require M e r  justification before it disallows A CO form a club 
with people of his choosing, 
?S Haar & Fessler, supra note 83- 
3 6  Singer, supra note 131; Molot, supra note 158, Oliver, supra note 80; Burdick, supra note 83, Taggart, 
supra note 82; H m  & Fessler, supra note 83. It shodd be noted that each of the writers pcesents a different 
mode1 for analysis, and therefore would result in a slightiy different articulation of the governing categones- 
Yet it wouid appear that al1 the aforementioned writers chalIenge the assumption that retail store owners, or  
restaurantam, may discriminate against their customers or  prospective customer dong group-based 
characteristics such as race, 
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courts of generai jurïsdiction revisit the common law, in order to fwther elucidate 

goveming principk 

Should the reconceptïon of the professional duties under the common law suggested above 

be adopte& how cm we explain Christie, Franklin, and Lowe?m 

One reply would simply state that no explanation is needed - these cases were wrongly 

decided. The courts misappiied the cornmon Iaw methoci of arguing from p~c ip Ie s  and 

chose to ignore the search for the principles underlyuig the duty of non-individual 

professions to provide equal service. Altematively, the courts misapplied contract doctrine, 

as they failed to find a binding contract that was in fact established in each of these cases? 

A second response would suggest that the courts failed to correctly categorize the cases of 

restaurants and theatres as non-individual, or non-associational businesses. Instead, perhaps 

the courts incorrectly assumed that these were associational establishments and therefore 

applied a principle of fieedom of association (although terming it -dom of commerce). 

Our sociological understanding today would lead us to conclude that while people indeed 

associate in restaurants and amusement establishments, the raison d'êîre of these 

establishments is to provide s e ~ c e  to al l  (i.e., to make profit). There is nothing in the logic 

Supra note 77- 
tS8 Arguably, ML Christie had "stnick a bargain" by asking for 3 glasses of beer and presenting adequate 
money in a taven open for business. Likewise, Mr. Franklin had doue the same by asking for a luncheon in a 
restaurant (presumably relying on the menu). Mk Reynolds could be held as entering ùito a contract for general 
admission to a show, as specifically stated by hîs ticket, The theatre could not have relied on a condition on 
the back of the ticket that "aii privileges might be revoked by the management", as this condition couid not be 
constnied to include mueasonable cancellation (See dissent by Carroll J, at 461-2). Hence the house 
segregation nile did not apply to Mr. Reynolds, even though h e  knew about it, since it was not part of the offer 
and acceptance. 
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of the business itself that calls for atîending to one group-identity feature or anothec 

restaurants are about f i  service and decor. Wtüie a restaurant may institute a dress-code, 

issuing a regdation that only whites, or ody Jews, or only Canadians are 'ailowed' requires 

the establishment to transforrn itself into a club, organized around specific membership- 

ClearIy, such was not the case of the tavem in the Fonun in MontreaI, nor was it the case 

with Evans' restaurant. Lowe is a slightiy different caseVzg as it involves segregation, not 

total exclusion- However, the crïticism still stands, Either the theatre is organized around 

association, or around provision of a non-individuai senice to the generd public? 

A third explanation of the error in these cases would treat them as property cases - the rïght 

to dispose of one's property as one sees fit - as opposed to contract cases. The next section 

will analyze this point M e r -  

In conclusion, it should be repeated that the common law of contract and pre-contract 

pmvides at least a starting point from which to address the issue of discrimination in the 

provision of goods and services customarily available to the public. It is no coincidence that 

the Iegislature chose that phrase - "customarily available to the pubüc" - for the human 

rights codes. It represents an idea that some services are indeed 'general' or 'cornmon'. It 

alludes to the idea of custom as a source of legal noms. As we may recall, the old cases 

7-P) Another aspect of Lowe, supra note 77, was its staging as a test case- At least one judge found that such 
a stage does not warrant the sympaihy of the court. 
260 An interesthg question might be whether a theatre can put in place a bIacWwhitdmale/fedd 
Jewish/Catholic/heterosexuai/homosexuai nights, in which only members of these identity groups are dlowed- 
Perhaps one could answer in the positive, provideci that "generai" nights were offered too, that prke and the 
quality of  the shows were the same to aii, 
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about professionai rpsponsibility rested on the custom of the realm (action on the case),%' 

because the contractual paradigm was not avaiiable or was found inapplicable as the Iaw of 

common calling developed. Furtherraore, it is no coincidence that several US. state courts 

have "rejected the arbitrary di~t inc t ion"~~ between the three comrnon callings mentioned 

above and other piaces of public accommodations such as restaurants,= gasoline stationsTm 

hospitalsm and home b u i l d e ~ s . ~  Places of amusements, such as a casino, were captured as 

~ ~ 1 1 . ~ ~  

Therefore, in our imaginary world, where the court deciding Vriend would not have 

required statutorily-created administrative tribunals to adjudicate claims of discrimination 

based on sexual orientation, common law courts could have contrïbuted more to the 

conceptualization of what constitutes discrimination and could have assisted in combatîing 

discriminatory practices. The analysis of Bhahuria suggested that access to common law 

courts is not necessarily closed, given the relative position of the common Law as a default 

legal regime, which draws its legitimacy fiom the idea of reason. Moreover, the analysis of 

the comrnon law in its entirety suggests a proety between a prospective customer and a 

member of a non-individual profession, so as to give rise to certain duties in the provision 

26 1 See D, Gibson, supra note 64, celebratïng the vintage of action on the case as developed by the Ontario 
Court o f  Appeai in Bhadauna- 
262 "Note", supra note 187. 
263 Harder v. Auberge Des Forcgeres, supra note 165. 
261 Streeter v. Brogan, 113 NJ- Super- 486 at 493,274 k2d  3 12 at 316 (1971). 
ta Leach V. Drurnmond Medical Group, inc., 144 Cal- App, 3d 362 at 373, 192 Cd Rptr. 650 at 657 
(1983) basing a duty to provide equal service on virhial monopolF 
266 Beech Grove inv., supra note 206 at 4356,157 N.W.2d 2 13 at 227-8- 
267 Uston v. Resorts [nt? Hotet, 89 NJ. 163,445 A.2d- 370 (1982). in effect ovemiling Gariflne, supra 
note 221, which held that since a racetrack was a private enterprise it couid exclude any wouid-be patrons- 
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of goods and services customanly available to the generai public. It is therefore argued that 

when confkonted with grounds not covered by the human rights code, the common law legal 

regime is, and should be, engaged 

3. Propew Rfghts - Abstract Analysis 

The legal question posed earlier - is a restaurant owner entitled to decline to serve a 

customer because of her sexual orientation - codd be recast in terms of property rights: can 

a person establish a rule prohibiting members of a certain group, as identined by certain 

group-based charactenstics, such as sexual orientation, from entering her place of business? 

This subsection wiII attempt to answer this question relying primarily on principles derived 

fiom the unit of analysis underlying the comrnon Law, namely abstract moral agency. The 

purpose of the analysis is to show that the common law legal regime, because it is 

organized around abstract moral agency and a particular concept of reason, requires a 

certain kind of consistency, which makes it difncult for a property owner of land used for 

commercial purposes, to discriminate. Thus, this subsection is not concerned with the 

interaction of the common Iaw with neighbouring regimes, but rather with m e r  exploring 

some of the common Law's constitutive elements- 

It should be noted at the outset that the reconfiguration of the question in propnetary terms 

might seem arbitrary, since built into the provision of a service are property dimensions as 

well as contractual ones. For example, part of the legal signifîcance of an inn as a common 

calling (or, in the terminology of this chapter - a public profession) is that a cause of action 
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in trespass is unavailable to its owners vis-à-vis travellers?' Similarly. a Crane in a public 

wharf used without permîssion of its owner could have been analyzed under property Iaw 

instead of "businesses affected with a pubIic interest", a contractud offspring, Indeed, the 

Iïne between property concepts and contractual liberties seems blurred when the right of a 

business owner to exclude a prospective customer is andyzed. However, property rights 

might be unique. our intuition tells us, because of their in rem characteristics - their power 

to place a duty on the community, or the entire worId, as s ~ c h ? ~  Furthemore, property 

rights might seem stronger then contractual Ii'berties- Ownership of property includes the 

ultimate power of destroying the property, and certainly the lesser power to put in place 

rules regarding the disposition of the property which should apply to all those who wish to 

use the property, whether they agree to them or notnO In that respect, füll ownership is 

equated to sovereignty. Since property rights seem to provide M e r  âmmUNtion to those 

who question the duty to provide equal service, it seems that further analysis is cded for, 

even though such analysis at times will corne close to, if not conflate with, the contractual 

analysis above- 

268 
See Haisbury's Luws of England, supra notes 86.87.88- 

269 
See e.g- Austin, Lectures in JunSpnrdence (Lecture XLVII), who refers to the right of ownership. or 

dominium, as a right availing against the world over a deteminate thing, indefinite in point of user, 
understricted in point of disposition. For a critique of such a conception of an in rem nght in Iaw see W.N. 
Hohfeld, "Fundamental Legal Conceptions as  Apptied in Judïcial Reasoning" (19 17) 26 Yale LJ- 710, arguing 
that an in rem rïght wïii aiways rnatenaiize vis-à-vis a concrete person, hence amounting to an aggregation of 
in personam rights, 
no This reasoning seemed to hold sway with the court in Lowe, supra note 77 [and later in Supreme Court 
in Christie, supra note 761: "chaque propriétaire est maitre chez lui; il peut, à son gré, établir toutes régies non 
contraire aux bonnes moeurs et 'a L'ordre public- Ainsi, un gérant de thé5t.e pourrait ne recevoir que les 
personnes revêtues d'un habit des soirée. La règle pourrait pmCtre arbitraire, mais elle ne serait ni illbgal ne 
prohibée". See Lowe, supra note 77 at 460-1. 
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The starting point of the property anaiysis is simllar to the contractual one, At first blush, it 

appears that a person can do whatever she pleases with her own propeq, including destroy 

it. Such full powers could certainly include, one wodd t h . ,  the right to refuse entry to 

people of a certain race, gender, religion, haïr colour, or, for that matter, sexud orientation, 

from one's commercial property. 

However, , M e r  analysis would reveal a more complex legd fabric. Some types of land 

are deemed "public'?' Included in rhis category was the ancient theatre or the market? 

Land deemed public cannot be legally owned by an indîvldual to the complete exclusion of 

the community. Following a route similar to tnat paved in the previous section, we could 

have reached the conclusion that once a landowner has designated part of her land as a 

place of non-individual business, she has placed that part of her property in a public 

domain, under a legal regime that applies to lands used for business purposes, akin to 

markets, Since such places of business are common, in the sense that the entire community 

has some kind of propriety interest in them, the legal regime goveming such places of 

business can hardly permit the property owner to exclude would-be patrons on the basis of 

group-based personal characteristics which are irrelevant to the raison d'être of the 

business.2n Ailowing such exclusion puts both the community and the land owner in a self- 

contradictory position. 

ni For example, highways and wharves- See HaMuryk krws of England, supra note 87. 
Z n  Bracton, supra note 208. 
273 "When property owners open their premises to the general public in the pursuit of their own property 
interests, they have no right to exclude peopie unreasonably. On the contrary, the have a duty not to act in an 
arbitrary or discriminatory manner toward persons who corne to theu premises- That duty applies not only to 
common carriers [andl innkeepers, ... but to ail property owners-." Uston, supra note 267 as cited in "Note", 
supra note 187. 
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Put more generaliy, the analysis of the pnnciples underiying such islands of land invested 

with a public interest wodd suggest that property rights attacheci to such land do not 

necessarily include the full scope of powers otherwise flowing from ownership. In a 

manner of speaking, by zonine5 part of the land to be used for non-individual business 

purposes - be it a restaurant, a theatre or a supermarket - the landlord has placed that part 

under a legd regime applicable to land invested with a specific public use. Such placement, 

it could be argued, removes whatever vast powers of  exclusion the landlord may daim, 

until the land resumes its use for purposes other than non-individuai business. Of course, 

recognizing that the owner is not ail-powerful does not entail that her interests should be 

ignored, or that her property should be treated as public property for aIl intents and 

purposes.n6 However, the case law d e a h g  with land invested with a public interest could 

274 Without delving into the lntricacies of property law, it has become estabfished that even N I  ownership 
is Limiteci: it does not include, for example, the power to control air tr&c above the property or the passage of 
electromagnetic waves through the property, even though ownership extends to the surrounding air as well as 
above and below the land, Air traffic and telecommunication, in a sense, were deemed 'public', hence 
unsusceptible to the 'exclusive' powers of the landowner, In the same vein, when a property o m e t  buiIds a 
road on his property, the regdation of the manner of driving - Ieft or rïght - escapes the powers of the 
Iandlord even though theoreticaliy a landIord may put in place whatever rules regarding the rnanner in which 
his property is to be used, 
ns It could be argued that the very act of zoaing displaces the classic property law regime in favour of an 
administrative analysis. Robust as the host of legal powers ownership may enta& such powers are constni-ned 
once the subject matter of theu exercise is an element whlch belongs to the public, or the state- When owners 
decide to zone, either through theu elected representatives in the municipality or through signing a covenant 
restricting future ownership or use of the land, they ui fact exercise a function whkh 'belongs' to public 
authorities, In bctionaiiy trespassing into the public domain, the o r n e s  may no longer rely on the inf i te  
powers embodied in the concept of ownership- They have subjected an aspect of their ownership to the reghe 
which applies to zoning- In a famous US, case, the court chose to see such zoning as a form of state action for 
the purposes of constitutional judiciai review, Cleariy, such a decision is problematic, since again it challenges 
the concept of what constitutes a state. Idiospcratic jurisdictional requirements and painfiil racial history 
unique to the U.S. notwithstanding, had the common law been taken serïously, it is unclear that such covenants 
were of Iegal force, since it is unclear property powers permit owners to zone as they see fit, See Shelly v, 
Kraemer 334 US- L (1948). 
276 For example, it is not clear that a property owner is under a duty to allow access for expressive 
purposes, or even quai  access for such purposes- She may chose to allow tbose with whom she agrees to 
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be interpreted to say that the decision to refuse access to persons seeking to purchase goods 

or services offered on the premises cannot be based on considerations which a .  -levant 

to the nature of the commercial enterprise. A different conclusion would be incongruent 

with the commercial use that the owner has chosen for her property. 

Supporthg this conclusion wodd result in an expedition simiIar to that taken in the 

previous section, the focus of which would be on the analysis of "island cases goveming 

the limits on the disposition of pro- rights. In order to avoid repetition and in light of 

the wide scope of such a journey, this section will examine the problem fiom a different 

angle: the theory of property, the focal point of which is the in rem aspect of property 

right~."~ Ownership, in essence, presents a claim against the cornrnunity at large to respect a 

demonstrate, or not allow demonsrrations and pickebng at all. Such access, it is argued, does not necessarily 
flow fiom the commercial use designated to the land by its owner. 
rn 

ï'he most obvious limit, is the legality of the disposition at band- However, "'Iegality" is not merely a 
statutory prohibition, Lord T m o  in Egenon refers to Bracton, supra note 208 at vol. II Fol, LOO. But see also 
Fol- 32 "a donor may impose a Law and a conditr'on on a gïjY for the proposition that although conditions may 
be part and parcel of a stipulation, such conditions may be void, k ing  against the law (as when the condition 
is a homicide, a thefi and the like), against third parties (as when the condition imposes an obligation on 
another, who is not party to the agreement]), or  agahst logidnature (as is the case when the condition is 
impossible to fulfil such as touching the sky wîth one's finger, or king in a far place within a very short time, 
such as travelling kom the Church of St Peter in Westmin to the church of St- Peter in Rome within thtee 
hours (See Coke, supra). It should be noted that as  an examplt for such impossible conditions, Bracton States - 
- "as though one had promised a thing whkh did not or could not exïst, o r a  sacred orpubk thing which he is 
incapable of owning" (p, 28)- As discussed elsewhere in Bracton, some things cannot be omed at al1 
(Bracton, Fol. 10, p. 41 - there are things that are res nullikr by nature. which nature does not permit to be 
anyone's property, as free man"- Whereas in Bracton's tirne not al l  men were fcee, as slavery was legal, such is 
not the case today, as counsel for Franklin no doubt pointed out to Lennox J- in Franklin, supra note 36). 
Other things cannot be M y  owned individually, meaning that the ultimate ownership is vested in God, the 
community, or the universitas- Curiously enough, for the purposes of Lowe, supra note 77 more than Evans, 
among these things are "theatres, stadia and the Like; if there are any [such] they are the comrnon property of 
the citizenry- Theatres are so calIed fÏom "theorando". that is watchhg as a spectator. A stadium is so called 
from the eight part of a mile, which so it is said, Hercules tan at a single breath and then stop@. Such are 
said to be the property of the universitar in dominion and use'' (Bracton, supra)- 
ns Property rights, as we know, are the prime example of nghts in rem, Le., rïghts which are held against 
the community at large, which demand respect from the community as such, not only h m  specific 
individuals, The concept of rights in rem and in personam is itself a relatively old and weU estabiished 
paradip. For its incorporation into the common Iaw, see Bracton, supra note 208, vol- II. 
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member's ownership of land by refralning h m  trespass. The cIaim is greater than an 

individualistic demand vis-à-vis each named living person to refr;iin from trespass - it is a 

demand against the world, as an entity, to respect ownership. It could be argued that this in 

rem characteristic, in and of itseif, gives rise to a reciprocal duty to respect the community 

as such, including au its mernbers. Or more specifically, should an owner dernand fiom the 

community respect for her choices regardlng the use of her property, she should respond in 

kind by respecting the community's definition of who belongs to the community (Le., 

respect minorities as a part of the co~nmunity). The use of group-based charactenstics 

disrespects the integrity of the community as a whole, and thenzfore adopting such 

charactenstics as criteria for using one's property nghts is not easily supported in law. The 

community cannot both demand respect fiom itself by requiring al1 not to trespass ont0 

members' property and aUow disrespect to itseif by excluding a class of members from the 

community. If the community, as it defines itself through Law (and through concepts of 

membership such as citizenship), rests on the inalienability of the human dignity of al1 its 

members, property rights cmnot permit the use of group-charactenstics for exclusion. 

Otherwise, an in rem right - ownership - shows disrespect to the very community from 

which it demands r e s p e d 9  

279 The concept of property could be defined, using Bractonian te-, as the &ion of human action 
(position) over materiai (or nonmaterial) thïngs- Therefore the law govenring the human action and the law 
governing the materiai thing cannot be ignore& Put in more inteiiigible terms, in assessing the nature of 
property rights, we must ascertain what it is that the owner wishes to do, and what kind of a property she 
wishes to do it with. It is submitted that a property of the type of business organized around non-individual 
transactions, is not amenable to an action of the type of rejecting a trespasser, if the ody classification which 
makes the customer into a trespasser is his or her race (or andogous groumis)- Compare Weim'b, supra, note 
34. 
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This iine of argument leads to the concIusion that instead of providing the owner with 

greater power, property rights actual confer upon the owner greater resmktions in using her 

powers. In putting forward a c l a h  against the entire community, the owner has to respect 

the community in its entirety. 

On the other hanci, it is not clear that a landowner, solely by virtue of her claim to bar 

trespass, is under a duty to accept, completely and unchallengeci, the community's 

definition of itself, A landowner can daim that the seIf-definition of a community is far 

from settled, and the community must allow debate regarding its identity without 

withdrawing the protection of property. Nor is it cIear that the community, through its laws, 

cm impose on a landowner a bïnary choice of either rehining fkom using such group 

charactenstics in her disposition of land, or losing the protection ownership offers. It could 

be argued that such an imposition itself amounts to disrespect for the human dignity of the 

lando~ner?~ Arguably, one's home is not ody deepIy constitutive of one's identipl  but 

also foms a constnicted space from which one could evaluate her community. Providing 

the community with the power to force access would amount to the destruction of a pnvate 

sphere from which an individual may clitically evaluate the community. Without such 

280 Classic liberaikm saw ownership as centrai to one's human worth- See note 282, rnfa Locke himself 
wrote that "...though the Earth, and ail inferior Creatures, be common to al1 Men. yet every Man has a 
Property in his own Person, This no Body has any Right to but himseif. The Labour of his body; and the Work 
of his Hands, we rnay Say, are properly his (The Second Treaties of Civil Govemment, supra note 282 at ch- 5 
q[27). It seems that Locke identifies that which sets a person as a rights bearer as reIated to matters which are 
held in close proxirnity to the person: his body, and the labour of his body, With respect to these, Locke seems 
to suggest absolute sovereignty. Locke, then, might differentiate between the claim a person has regarding his 
body and the direct labour of his body, and things that are more remote tiom the core of personhood- in other 
words, Locke's idea of ownership, if it is to be read consistently, may in fact distinguish between the 
iramediate circle of things one owes - one's home, or one's familial business - and property less prolamate, 
such as land used for non-individual, non associational commerce, 
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space, the comunity may no longer pcesent itseif as king  govemed by judgments of its 

autonomous members, but rather would be perceived as reaffinnuig itseff- It therefore 

seems diffïcult to deny a landowner the decision as to who shaU enter her house, including 

the decision that no males are aliowed- Communal intervention in such a decision could 

itself be seen as a form of trespass thus raïsing the prospect of self-contradiction yet again- 

A stalernate, it seems, is reached. A Iandowner must respect the community, hence must not 

discn-minate against groups which comprise the commuaity, and the coxnmunity must 

respect the hndowner, hence cannot intervene in the landlord's decision with respect to 

whom she grants access. 

Such an impasse is considembly less acute when a landowner decides to use her property 

for the purposes of c o n d u c ~ g  business with non-specific members of the community 

without requiring initial membership. Land used for commercial activity escapes the 

dilemma not only because such land is arguably less meaningful to one's identity and 

human dignity than one's domicile, or because the c l a .  for a "private space" is satisfied by 

one's domicile rather than by one's place of business, although these two claims are 

certainly important. Rather, the cnix, it seems, lies with the very idea of non-individual 

commerce, coupled with the choice to ailocate a portion of one's land for such use. By 

exercising her in rem property powers to interact with the commurüty in rem, as is inherent 

in the provision of goods and seMces available to the general public on a non-individual 

basis, a landowner may not force her definition of who belongs to the community. If the 

28 1 The argument for the centraiity of some property to the idea of self is not knew. See recently D. Cohen, 
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landowner decides to use her property for business porposes with the community at large - 

Le. without requinng meaningfid, identity-related membership - it is dficult to deny a 

reciprocal duty of respect to the community, When the Iandowner has chosen to use her 

land for non-associational commerce -commerce which by its funçtiond nature is based on 

relationship with the community as a whole - she can be seen as having waived her claim 

against engagement with, or intervention fiom the community as a whole. By choosing to 

place one's property for commerce with non-individual clientele, the owner can be held to 

her choice; commerce with non-individual clientele does not entail the Iegd power to 

segregate the communicy dong group-based characteristics. The owner, in essence, has 

assumed certain obligations towards the "public" by opening his land for non-individual 

commerce. 

Because this argument rests on the in rem nanue of a property right, it is concemed with the 

relationship between the landowner and the community and the inability of the landowner 

to use her rights so as to force the community to hcture itself. Therefore, under this 

version, while a merchant might arbitrarily exclude individual members fiom her business- 

related property, she would not be entitled to use group characteristics as proxy for her right 

of exclusion. Otherwise, the property right contradicts the ground on which it rests. Put 

differently, a discriminatory use of property rights would be to the mischief of the common 

law community as such, since it disregards the concept of human dignity upon which the 

"On Property as Self' 26 J- of P s y c h i .  & Law (1998) at 3. 
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co~~ l~~ lun i ty  is founded and from which the exercise of property nghtts draws its original 

iegitimacyz" 

Philosophically, such an argument codd be read to redraw an efement of the now infamous 

private-public divide. While the community may not be entitied to prevent an individuai 

from discnminating in her own domicile - Inviting only kws,  or only non-kws, for dinner 

- an individual may not be entitied to prevent the community fiom adhering to its self- 

definition as the comrnunity of al1 mord agents when the individual interacts with the 

comrnunity at large, as is the case with non-individuai commerce. Conceptually, interacting 

with the community at large by opening a non-individual business on one's property is a 

public activity, as opposed to engaging in "private" activities in one's domicile, such as 

organizing dinner, rt would foiiow that a different set of noms should apply to these two 

activities, A person may decide to aiiow only members of her family, or tri&, to park their 

cars in her driveway. But a car dealer may not decree that Christians, or gays, may not enter 

the property in order to conduct business- It shodd be noted, however, that such a public- 

'>= John Locke, to whom we usuaily attribute the strong justification of a right to property, treats property 
as emanating fiom the same normative source as Likrty, indeed Iife itseif (J- Locke, Two Treufises of 
Government, P. Laslett, ed., (Cambridge: Cambndge Univ, Press, 1988))- Making sense of Lockek argument - 
- whether it is boundary or relationship-based seems to entd the idea of h u m  dignity, or the intnnsic worth 
of being a human being (compare J. Nedelse, Private Property and the Limits of AmenCan Conshfutionali~rn 
(Chicago: Chicago Univ. Press, 1990); J. NedelsSr, "Reconceiving Autonorny" (1989) 1 Yale J.  Law & 
FeminCsm 7; J. Nedelsky, "Law, Boundaries and the Bounded Self' in R Post, ed-, Law and the Order of 
Culture (Berkeley: Univ, of California Press, 199 1) at 162, The literature probing the reIationship between the 
property and rights is impressive, See e.g. J. WaIdron, fie Right to Private Propetty (Oxford: Clarendon 
Press, 1988); J R  Pennock & J.W. Chapman eds,, N o m s  XXII: Property (New York: New York U n k  Press, 
1980); L- Becker, Property Rights: Philosophical Foundarions (London: Routledge & Kegan Pad, 1977); A- 
Carter The Philosophical Fodatiotts of Property Rights floronto: Harvester Wheatshd, 1989)- S. Munzer, 
A Theory of Property england: McMillan, 1986); See dso the collection of articles in 6 The Canadian 
Journal of Luw and Jurisprudence (1993). 
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private divide is internal, within the common Iaw, and does not Invite tiie application of the 

Chaner, since govermnent or its agencies are not involved 

As a matter of case law, the notion of in rem rights is reflected in cases dealing with 

restrictive covenantsm or ~ 2 1 s ~  purporthg to place group-based restrictions upon future 

transferability of land or future access to land- Conditions such as ' W s  land shouid not be 

sold to Jews", or "should only be sold to Caucasians", or "this park is bequeathed to the 

public provided the trosties ensure its enjoyment onLy by whites" raise concerns regarding 

the scope of l e g d y  enforceable property rights? The Supreme Court of Canada, chose to 

analyze one such condition as a conceptual matter in tems of whether such a condition, by 

its nature, "nuis with the I d .  The court held that it did n o t -  In other words, the Supreme 

 COU^ found that the use of such conditions is, on some level, incompatible with the concept 

of full-fledged property rights- 

283 Re Drummortd Wren, t1945J O R  778; Noble and Wolf v, Alley, [L951] S-CR 64. See in the US, 
Shelly v. Kraemer, supra note 275. 
2s.s C.$ Evans v- Newton, 3 82 US- 296 (1966) - 
285 It should be noted that since the cases involve covenants and wilts, they codd  be analyzed also under 
the contractual paradigm, and tenancy, o r  access to patks, could be conceived of as instances of g W  and 
service available to the general public. Therefore, under the paradigm suggested above, the common law d e s  
goveming the housing market, for example, wodd require the Iandlord to provide e q d  service upon request, 
but at the same t h e  permit the landlord to decline to rent for cause, such as distnist of the applicant, as long 
as the landlord does not institute a poky of rejecting applicants (prospective customers) on the basis of any 
group-base af£îliation. In other words, although a contract might not have been signed yet, a landlord, making 
her apartment available for rent, may be seen as owing a duty to an applicant to ignore groupbased prejudice 
in her decision. Compare Gooding v- Edlow, CL9661 Que- S C  436, where an offer to Mme. Gooding to rent 
an apartment was rescïnded by the landlord upon learning that the applicant was black- The Court has found 
enough support for the clairn tbat the offer had been already accepteci, thus a contract was in fact entered into, 
but stated that the landlord's behaviour was "contraire à l'orde public et eux bonnes moews" (p. 442) and 
therefore illegal, suggesting that had racial considerations been behind reSciDding an offer prior to acceptance, 
such behaviour wodd  not have been validated at law- 

Noble and WO& supra note 283- 
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Perhaps as a side matter, the opinion of Rand I. suggests that the use of racial, ethnic or 

religious Lineage is uncertain per se, and therefore unenforceable in law- Rand 1- =lied on 

Clayton v. ~ a m s d e n . ~  where a restriction was formed as a condition (should the donee 

marry a person "not of Jewish parentage and of the Iewish falth" she wodd be divested). 

The court found such a condition void for uncertainty. '1 am unable to distinguish the defect 

in that Ianguage fiom what we have here" wrote Rand J,, "it is impossible to set such lïmits 

to the lines of race or blood as would enable a court to Say in ai l  cases whether a proposed 

purchaser is or is not within the ban"? Ln other words, Rand J. does not deny the 

paradigrnatic cases; rather, he suggests that the law (or the courts) lack a legitimate 

methodology with which to ascertain the objective condition. Interestingiy, Lon Fuller, in 

his famous debate with HLA. Hart, advocated a similar idea as one of the eight conditions 

a Law has to fuW in order to be worthy of the term  la^".^^ 

Bringing the issue of [un]certainty to the context of sexual orientation is revealing- If indeed 

the Kinsey r e p o p  on human sexuality is correct, the term "homosexual" is as uncertain as 

the term "black" or "Jew", since it is impossible to assert unequivocaüy that a person is or is 

not a hornosexual, a heterosed or a bisexual, given that we are situated on a continuum 

of sexuality. Courts, therefore, would be hard pressed to enforce one's use of property nghts 

based on such criteria, 

287 Cl9431 AC. 320. 
188 Noble and Wolfe, supra note 283 at 70. 
289 L. Fuiler, The Morulity of Law (New Haven: Yale University Press, 1964). 
3 0  A. Kinsey et aL Sexual Beliavi'ur of the Hwnan Male (Philadelphia: WB- Saunders, 1963); k Kinsey 
et al. Sexual Behaviour of the Human Femde (Philadelphia: WB, Saunders, 1953); see recentiy, J- Bancroft, 
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Thus, it seems that both as a matter of theory and as a matter of case Law. property rights do 

not provide a solid foundation for landowner's powers to exclude members of community 

on the basîs of group-based characteristics fiom com~~~ercialîy used land Pa* attention 

to the constitutive eIements of the common law -in this context, to the unit of analysis as a 

moral agent, a member of a cornmunity of moral agents - is helpfid in our quest to maintain 

the integïty of the regime. 

4. Between Conarict and Property - me Public Policy Docaine 

a) l ntroducing Public Policy 

Having considered the elements of the common Iaw under contract and property law 

analysis, the purpose of this subsection is to examine more closely the interaction of the 

statutory regime and the common Iaw through the l e m  of the public policy doctrine- 

At f i s t  blush, public policy is a matter for the legisIature, or the Crown in Parliament, to 

address. Matters of polîcy appear as matters of choice: the community decided what is 

important to it, what ailments it seeks to cure, and what are the best societai twls to achieve 

this objective. Common law, it would appear, should refuse to undertake such an exercise- 

However, as is apparent from the contract analysis of the public profession and the in rem 

aspect of property rights, the notion of a community, or a public, is cenaal to the common 

law. It is therefore not surprising that the common law includes the docirine of public 

policy- 

ed-, Researching Sexual Behaviouc Methoiiologicul Issues (Bloomington, Indiana: Indiana University Press, 
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Rather than M y  canvassing the common law doctrine of public policy, this section wïU 

focus on two specinc cases which each deal with an aspect of public policy: Frankfiitw' and 

Canada ~ m s t . ~  These two cases are relevant since both involve aspects of public poiïcy 

doctrine. Through careful analysis of them, the undedying public policy arguments in the 

relevant Iegal precedents wiU be reveded- Moreover, the two cases present two possible 

approaches to public poiicy: one avoids the docîrine aitogether, without providing any 

reasons, and the other rnimics policies adopted by the legislature as if the statutory regime 

directly affects the common law. Both these approaches, it will be argued, are problematic, 

since they are inconsistent with the common law as a cohesive legal regime- 

DocrrinalLy, the two cases deal directly with the owner's legal power to dispose of her 

property as she sees Et, including placing on the use of her property conditions which 

invoke a group-based criteria, such as race. While the court in Cana& T m  dealt expiicitly 

with the principles under1ying public policy, the court in Franklin declined to engage with 

the doctrine, despite direct authorities presented by counsel for ML Franklin, a black person 

denied service and humiliated by the Evans' in their restaurant. Perhaps the court saw it 

unfit, since Franklin dealt with pre-contracnial events, and public policy has been 

customarily Limited to the law of contracts. However, as anaiysis of the authorities reveal, 

public policy should not be confined to either contract law or the contractual stage. As will 

be shown, public poiïcy governs as a matter of law and its rationale covers, as a matter of 

principle, dispositions of property (as well as exchanges of property for labour, a facet 

1997). 
29 1 Supra note 36. 
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which might be relevant for fiiture analysis), Public policy properly extends to the 

conditions one places on one's pro- h a t  affect the transferability or use of the pro- 

by others- 

Franklin is particu1a.y disturbing, since not only was relevant doctrine not applied but the 

reasoning and result were referred to with approvd by the Supreme Court of Canada in 

Christie provide cite to a page number for the proposition that no contradiction to public 

policy was apparent in a discriminatory admittance d e  to private establishments- As will 

be shown, the legal basis of the decision in Frunklin, and the judicid orni-ssion to address 

precedent presented to the court as weH as statutory developments, casts doubts on the 

precedential value of this case. Had the court perfonned its duty and evaiuated the 

authorities brought before it, at least the reasoning, if not the actual judgment, would have 

been different- 

This chapter will attempt to sketch an alternative way to approach public policy when 

applied to dispositions of one's property, and in particular to such dispositions which place 

a group-based condition (or mle) on the use of the property. Such an approach is faitha, it 

is submitted, to the constitutive elements defining and describing the common law, as 

ouùined in the introduction to this thesis- Moreover, such an approach neither ignores the 

statutory regime, as did Franklin, nor embraces it as cietenninative, as did Cmu& T'sist 

Rather, it advocates taking notice of the statutory position as part of the comrnon law 

methodology that requires the court to reason with arguments put before it- 

292 Supra note 37. 

CHAPTER ONE 



b) An Exercise in Reconstruction: The Public Policy Arguments in Franklin 

1) The Contractual and Pro~rietary anale of Franklin 

Franklin involved a suit brought by a black resident of Kitchener, Ontario, against an owner 

of a restaurant who refused to serve hun lunch and used humiliating language to eject him 

from the restaurant- ML Fradciin sued for damages. As is apparent fkom the court's 

reasoning, he did not suggest that there was a contract, even though conceivably, the case 

involved a generd offer to the pubk, an offer accepted by îhe prospective customer 

through his behaviour when he sat down and ordered lunch. Rather, Mr. Franklùi appeared 

to have questioned Mr. Evans' property right to remove him from the premises on account 

of his race. In any event, authorities submitted by Mk Franklin's counsel suggest that he 

argued that such use of a property right would be contrary to public policy. 

The court began, and in effect ended, its property law analysis by a reference to Seaiey v. 

T m d y  for the proposition that a licensee or occupier of a Licensed premises has "a right to 

request a person to Ieave, if he does not wish him to remain on the premises". That 

proposition, according to the court in Franklin, supported Mi. Evans' legal power to eject 

Mr. Franklin from his premises for whatever reason he saw fit. However, such use of Sealq 

is far from trivial. An ad hoc request to leave, even if based on an irrational  impulse,^ as 

was the case in s ea lg s  is quite different from the institution of a general regdation 

293 Supra note 251. 
294 The Sealey case in fact is not so irrationai: the owner of a bar ejected a known troublemaker, but the 
court was carefûi to state that it was not prepared to scrutinize the motive of the proprietoc 
295 Sealey concemed reinstitution of an assault charge against a person who refused to l a v e  a public 
house, and apparentiy used force agaiast the owner who tried to eject hun by force- The court found that the 
owner was not under an innkeeper obiigation, meanhg he  was not barrd from refusing service or  denyiag 
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regarding the use of the premÏses such as "no blacks aliowed". Tfie coart in F r m k h  did 

not seem to fkd that distinction devant, or at Ieast did not direct its attention to the 

possible clifference- In so doing, it is submitted, the court f d e d  to notice the full scope of 

the in rem power exerçised by Mt, Evans, 

The court's faiIure to seriously approach the public policy angle of the case is revealed in 

the final paragraphs of the judgment, which are worth quoting in full: 

Mr, Buchner [CounseI for Mi Franklin] referred me to Egerton v, Eart 
B r o w n l ~ w , ~  Broomts Legal hlzaxim~;~~' Broom's Common Law?' The 
BrownZow case - about a will- covers 256 pages. 1 have not t h e  to read it 
carefdly. However, ail these references, 1 take it, are in support of the same 
point, namely the discussion of certain weU recognized Iegal maxims, such as 
sic utere tuo ut alienrnn non laedas [use your own (properîy) so that you do 
not harm another]; Nihil quod est iizconveniens es? lidzm mothing which is 
disagreeablelinappropriate is legal]; and Salus republicoe suprema l a  m e  
welfare (weli-king) of the people is the best law] - all of them 
epigrammaticafly usefd at times, but 1 find myseif quite unable to apply them 
to the question in iitigation here. 

1 have read the judgment of Lord Mansfield in Sommersen's Case (1772).8"' 
This does not help me to the conclusion that the plaintiff has a nght of action, 
and the same may be said of Smith v. Gould (L707)?'" 

access- However, the court saw it necessary, aithough not as a basis for the decision, to state that "there was 
nothing unjustifiable in any sense in the conduct of the owner, because the man who was requested to leave 
was one of a gang of men who had ken disorderIy and had given trouble" (p. 299). 
296 As argued in the previous section, instituting a ryie which uses identity-forming group chatacteristics as 
a criteria for exclusion is different from a random decision to refuse service. ~ h e  famer  poses a challenge to 
the community itself, while the latter is problematic ody when monopolies o r  necessities are at issue- 

(1853) 4 H.L.C. 1 at 195, 196 10 EX. 359 at 436-7 (EIL.). 
298 H. Broom. A Collection of Legai Maxim Classifred and ll?fustratul. 9& cd. (London: Sweet & 
Maxwell, 1924). at 151-53. 
299 

W. Archibald and H Colefax, K. Broorn, Commentanes on the Common Law, 9& ed, (London: Sweet 
& Maxweil, 1896) at 674 & 681- 
3m 20 St. Tr. 2 at 79.80. 
301 2 Ld. Raym 1274, 
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1 must dismiss the action, but the unnecessary harsh, humiItumiItating, and 
offensive attitude of the defendant and his wife toward the plaintiff indaces me 
to di-ss it wïrhout costs. 

This paragraph is iIlaminating for severai r e a s o n p  among which is the ùisight it provides 

into the case made by ML-. Buchner, counsel for the plaintiff ("who, as 1 would expect", 

wrote L e ~ o x  J-, "made an excelient argumentt*, and was later referred to as "painstaking 

and experienced")? It is largely through this paragraph that a wïndow is opened to the 

possible arguments presented by counsel for the pIaintB- These arguments, once unfoldeci, 

present a c o m p e h g  case for internaüy iimïting the exercise of property rights to exclude 

certain groups from a property that is used for non-individuai commerce- 

2) Counsel's Case for Limits on the Powers of Ownershii, 

The authonties referred to by the court and cited above suggest the foilowing points in 

support of the proposition that proclaiming a nile barring entrance to a place of commerce 

on the basis of race (or other irrelevant group characteristics) cannot be sanctioned by Iaw: 

that property rights are not a b s o l ~ t e ; ~ ~  that in rem property rights have to be understood as 

operating within a community (public) and therefore have to cohere with other aspects 

= This paragraph also reveals the degree to which the judge saw the case as deserving judicial attention 
and legaI research; it a h  provides a giimpse of the extent of racial di'scnmination suffered by ML Franklin, 
and presumably other black citizens of Kitchener, Ontario. 
303 "The fact that a counsel so painstdüng and experienced as Mt Buchner could ûnd no decided case in 
support of his contention, coupled wiui the obvious dividing lïne between a case of this character and one 
which brings into question the duties imposed upon an in-keeper. .., confirms to me... that [the ap@ shodd 
be dismissed]. Franklin, supra note 36 at 350. 
U11 Setting the discussion of  the W t s  of property rights in context, Mr. Buchner must have argued that a 
person cannot fully own another: Smith v. Gould (1707). 2 LIM. Raym L275; 92 ER. 338, where a Trover 
claim over a black slave was rejected, since "the common law takes no notice of negroes beiag ciBecent fiom 
other men. By the common law no man can have a property in another. .." or, in other words, the concept of 
property under the common law does not captute ownership ofanother human king, as the "nature" of the 
possession, a human king, rejects full ownership, 
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which constitute the community ( c d  that a public policy c~nsideration);~' that such public 

policy considerations have to be infomed by developments in our understanding of mat 

which constitutes the public (or who belongs to the comrnunïty), and that these 

developmentsm include the reallzations that blacks are eqyal members of the communitytym 

Havïng established that, a case could be made for nnding that the disposition of property 

rights - a cluster of rights which demands respect ftom the community as such - must be 

exercised in the manner Ieast inconsistent with the concept of a community as an integral 

unit, Allowing owners of land used for commercial purposes, who by such use interact with 

the community at large to exclude memberrs of the community on the basis of innate group 

characteristics, without showing any relevance of such use to the raison d'être of the 

commerce, disrespects the integrïty of the community, It severs the community into 

305 Egerron, supra note 297, is one of the leadhg cases on public policy, suggesting that counsel had this 
concept in mind when he referred the court to the specific page deaiing with that concept 
306 Counsel creatively referred the court to the then-recent developrnents in statutory law with respect to 
women's Iegai powers (the reference to BroomS Common supra note 299)- Broom notes that the 
common law has been transformed by statutory intervention to recognize that women have quai jurïdical 
personalities, and have been fieed fiom misperceptions barring thern fiom marital ownership, for example- 
Such statutory interventions, Mk Buchner must have suggested, should S o m  our concept of a commrmity of 
equals, based upon pnnciples of ''justice*' [p- 68 1, quoting the preamble of the Marrieà Women's Property Act 
18701- If indeed blacks and women are now enjoying equal legd status, that must rnean that as e q d  members 
of the community their well-king has to be taken into consideration under the rubric of public policy, or more 
accurately, the concept of membership in a community has to include them, 
3a7 In Sommersett's Case, 117721 20 State Tr  1, referred by counsel, Lord Mansfield decided that public 
policy considerations demaaded that ownership of a black slave established abroad could not be enforcecl in 
Britain itself. An application of Habeas Corpus by a slave who was purchased in VigÙu'a, escaped and 
captured in Bntak was granteci, In other words, public policy considerations disallow enforcement of property 
rights which are contrary to essentiai concepts of a comrnunity, central to which is the irreducïble q u d  moral 
worth of a human k i n g  as such. Even though according to principles of public international law, property law 
shodd be governed by the law of the place where the property was acquired, and accordiag to the latter blacks 
may be slaves, and even though the result of the case codd have been that al1 slaves passing through Britain 
should be Liberated, or at least, had they escaped, should have been released if captured, Lord M d e l d  did 
not disailow the habeas. Mr Buchner must have argued that taking the concepts of personhood, property and 
public policy seriously, must entai1 that property rïghts cannot be used to M e r  exclude blacks from fidl 
membership by reducing each individual human being to a member of an inferior sub-group, and barring 
access to commercial landlservices based on such membership. 
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hierarchical sub-communities, or  worse still, it casts ce- groups outside the col~l~~luni'ty 

ahogether- Moreover, on a substantive level, a thread which unites the common law into a 

community is the equai respect for the human dignity of aLZ members qua members. 

Therefore, allowing the prejudicial use of property rights by commercial Iandowners against 

defined sub-groups of the community, suggesting that such sub-groups are less deserving of 

respect, violates the latter's exercise of human dignity and threatens to unthread the 

common law quilt Substantively, then, before any group characteristic is used as a proxy by 

a property owner with respect to property which is used for non-individual commerce, she 

must show a direct bearing, or connection, between such a classification and the purpose of 

the business, lest the common law nui into self-contradiction- If public policy is to have any 

meanhg at ail, such self-contradiction cannot be tolerated as it is repugnant to the law. 

The final point the authorities presented by Mr. Buchner support goes to the remedy 

required by lado8 in light of the harm associated with an unjustifiable exclusion incurred 

both by the community and by the member, who is treated as a non-member. The cases 

suggest that the person harmed has to be entitled to sue for at least nominal damages, if not 

for humiliati~n.~"~ Such a tort, it seems, is akin to a tort of defamation, or to nuisance, when 

one is prevented from M y  enjoying one's own - in this case, one's membership in the 

community - on account of someone else's misuse of her legal powers. 

MB Counsel celied on the maxim of ubi jus ibi remediwn, as apparent fiom the reference of  the court. As 
mentioned before, this chapter wiU not develop in detail the cause of action in torts. 
3w Lennox J. specifically noted the harsh and humiliating manner in which Mr. Evans treated Mr. Franklin- 
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In short, the case for M .  Franklin, as it appears h m  authonties referred to by hïs counsel, 

c d e d  for reevaluating the host of IegaL powers g a t h e d  under the umbrelIa of property 

rights in light of an ernerging concept of community as emMed in the doctrine of public 

policy- 

It is perhaps of interest that throughout the judgment, Lemox J. and arguably counsel, did 

not specifically refer to the concept of public policy in expliçit terms. This reluctance might 

k attributable to then-ecent developments in common Iaw which called for a cautious 

approach to the wild horse of public poli~y?~ However, even if public policy was not 

mentioned by name in Franklin, the authonties referred to certainly di& 

Of course, the synopsis of Mk Buchner's argument presented above is only an hypothesis, 

deduced fiorn the court's comments and the authonties cited- Yet an examination of these 

authorities shows that the concept of public policy, as applicable to dispositions of p ropeq  

and property rights, is robust enough to demand more serious consideration before it can be 

assumed that the power to exclude a member of the community solely on the basis of her 

race (or her sexual orientation) from commercial land is consistent with the principles of the 

common law? 

Considering the authorities invoked by counsel in Franklin wiIl take us through the leading 

cases on public policy, cases which, in turn, will guide us through part of the evolutionary 

path of the concept. Such a trek will shed some light on the underlying pnnciples at the core 

310 Egerton, supra note 297, notes that as a general matter new heads of public policy wiil not be inventeci 
by the court. See generaily Halsbury's Laws of England, vol. 9, at para 390- 
31 1 S.C. Coval & J-C. Smith, "Compensation for Discrimination" (1982) 16 KB.C LRev. 71- 
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of the argument agaïnst the limitiess use of private pro- when such use conflicts with 

foundational elements around which the very concept of the pubiïc is orgaaized. The 

purpose of considering these authorities, however, ïs not to canvass methodicaüy the 

doctrine of pubIic policy; it is, rather, to show that such doctrine provides at least a starting 

point €rom which to anaiyze the question of discriminatory exclusion h m  land used for 

commercial purposes on the basis of gcoup-based characteristics. The analysis would show 

that this conclusion Elows £?om common Law cases and is consistent with developments in 

the statutory regime. While consistency with the statutory regime is not an hperative for 

the common law, taking account of statutory developments in order to evaluate the intemal 

consistency of the common law is. 

Our fmt stop on the route laid out by ML Buchner is the leading case analyzing public 

policy consideration, namely ~ ~ e r t o n ~ ' "  (which the court in Franklin unfortuaately had no 

t h e  to read). Egerton stands, among other things, for the proposition that shouid one wish 

to place a condition on transferring one's land to another, that condition might not be 

enforced if its enforcement is repugnant to basic principles of the legai order. One may not 

use one's property nghts, at l es t  one view in Egerion suggests, in such a manner as to 

undermine the legal fabric which unites the community, or which harrns social institutions 

constitutive of the community. 

312 Supra note 297, 
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In his anaiysis of a condition In a wïII which withdrew a gif t  should the recipient not be 

given a title of a Marqyise, Lord Trum concluàed that such a condition was invalid? As 

his reasoning reveals, Lord Truro saw an overarching pnncipIe governing the power to 

dispose of property: such disposition must not prejudice legal concepts (or institutions) as 

important as property? In the case before the court, Lord Truro found that ailowing the 

aforementioned condition in a will to stand might Iead to the corruption of the institution of 

noble titles since people and govemment would be induced to trade in such titles, instead of 

following the fundamental concept around which the legal edifice of nobility is organized - 

duty- 

The analogy to Franklin is clear: just as the trade in noble titles is antithetical to the concept 

of nobility because it undermines the core idea of duty without which nobility is 

meaningless, so is the use of property nghts over land used for non-individual commerce to 

exclude a prospective customer solely on the basis of race (or other such group 

characteristics) because that undermines both the concept of a community and of non- 

individual commerce. Property rights are meaningfd only vis-à-vis a community, and 

ejecting a prospective customer on the basis of her race severs the community which 

313 In considering the question of the legality of  the proviso and the inexpediency of unnecessary 
restrictions upon the fiee disposition ofproperty by will o r  by any other means known to the Iaw, it cannot 
be denied that such dispositions are subject to some limits anci restraïnts, and that the law will not uphold 
such as have a tendency prejudicial to the public weal: every man is restricted against using his property to 
the prejudice of  others, The principle embodied in the maxim Sic utere tuo ut alienum non laedas, applies 
to the public in at least as W force as to individuals. There are other Maxims e q d y  expressive of the 
pnnciple, nihil quod est inconveniens est licitum, and salus rei publicae suprema lex [That which is best 
for the public is the best Iaw], The principle L conceive to be universal, as governing as weli transfers by 
deed as the validity of contracts and dispositions by wiü: Egerfon, supra note 297 a t  437. 
311 It should be noted that Lord Truro focuses on dispositions of property that result in m e r  of 
ownership- However, as we know, the concept of  property is rich and robust, and allows for a wide range of 
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identifies itself as based upon such p ~ c i p l e s  as equal moral worth, moral agency or human 

dignity- Such an exclusion places the common law in a paradoxical position in relation to 

the excluded group. On the one hand that group is toId that it is part of the comrnon law 

community and therefore has to respect its law, and on the other hand is told that the rights 

conferreci by that law can be used to exclude this group fiom the commu~nt'ty~ In other 

words, placing a tenn in a wïiI which conditions transfer of money upon receipt of title was 

found antithetical both to the notion of nobility and to the notion of property rÏghts (or more 

specificaily, the limits on the goals that property rights can be used to achieve). Such a 

condition inflic& harm on the communïty itself, induding its constitutive institutions- 

Similady, when an owner of a business excludes a customer using race or analogous 

grounds as the criterion for exclusion, this amounts to misuse of the property right bestowed 

upon the owner of the business by the common law, because it involves hcturing the 

community into hierarchical communities, some desenring of respect and some less 

deserving. It is precisely for such incidents that one would expect the principles of equity, 

such as public policy, which compliment the old common law to preserve the  idea of a 

community, to temper power. 

Following Lord Tmo's exampies of the principle which governs the limits of property 

rights is illuminating as well. Lord Truro cited Lord Coke3" for the proposition that some 

dispositions, including a permission to enter one's property for the purposes of conducting business, which 
usually serves as a defence against uespass. 
3 15 1 Inst. (1629) 206 6. 
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conditions codd be against the Iaw as being repugnant to the ~tate? Parîïcuiarly 

interesting is the prohibition against banhg a tenant fkom enjoying the fiuits of the Iand, 

when the nature of the transaction, as it was understood then, was that the tenant would 

enjoy such fruits, Ignorïng suçh function, or nature* was repugnant, or seif-contradictory, 

The same couid be said about attempting to use property rights to exclu& members of a 

group defined dong immutable or nearly immutable characteristics which are inelevant to 

the "nature" or "function" of the business. 

Likewise, Lord Truro refers to Sheppard's Touchstone~" where arnong a list of proh3ited 

conditions (those tending "to provoke or M e r  the doing of some unlawful act or restrain 

or forbid a man fiom doing his duty") it is stated: 

And hence also it is that such conditions as are against the liberty of law, as 
that a man shall not marry, or the like, are void- And hence also such as 
against publique good. And therefore it seems if one gant his land to 1 S, on 
condition that he (being a husbandman) shall not sow his errable land; uiis 
condition is void- 

As is apparent from Sheppard, the use of a person's autonomy to will what she wishes done 

with (or in relation to) her property is not unlimited. A person cannot condition that the 

"liberty of law" be curtailed The term "liberty of law" could suggest that not only is the 

iiberty of the contracting parties involved it may also suggest that the law, as the guardian 

of Liberty, must take into account the meaningful enjoyment of Liberty by all members of the 

316 It might be interesting to observe Coke's attempts to disentangle himself (or the iaw) fiom what could 
be seen as the "nanual", or pre-state, understanding of dispositions, as the power to M e r  land, contract or 
issue bonds mets the state and its Iegal maxims, Distinctions are drawn between the validity of the condition, 
the bond the condition maybe part of, and the actuai transfer of property rïght (fe0ffment)- 
3 I f  W. Sheppard, The Touch-Stone of Cornmon Assurances u n d o n :  Printed for W- Lee, 1651). at 132- 
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comm~nity?'~ Such a duty may include the liberty of members to associate, form clubs and 

groups, but also, the right to be treated as a fidi member of the community when the 

community qua community is engagea as is the case with property used for non- 

associational, commercial purposes.'" Put differentiy, it is the Liberty of the law, or  the 

common Iaw itself, which is chaiienged in such cases. In the same vein, the Liberty to 

remain authentic and genuine to one's identity, including one's race or  ethnicity, cannot be 

subjected under a coherent anaiysis of the cornmon Iaw, to a prejudicld (if not 

superstïtious3~ use of property powers in the commercial context (when such powers are 

used by non-associational businesses), The public, as a concept, would suffer, 

The idea of avoiding such harm to the public is echoed in another concept of equity, 

referred to in Egerton: "fiaudulent to the publicw* At the core of this concept Lies the 

realization that equity can compensate for situations when the common law fails to take into 

318 J, Rawls, Political Liberaihm (New York Columbia University Press, 1993, referred to in the 
introduction, supra note 23). 
319 Again, it should be noteci that such an analysis is contextual, as it places a different value on the Liberty 
of the business qua business, as distinguished fiom the li'berty of an individual in his "private" capacity. 
Disallowing an individual to refuse to entertain in his own apartment members of a different 
race/gender/ethnicity~sexual orientation solely because of prejudice wouid itself subordinate the human dignity 
of the discnminator (This might be the t h m t  of Richard Epstein's argument, translatai into the tenninology of 
this chapter. See R. Epstein, "In Defence of the Contract at WU" (1 984) 51 CI. Chi- L Rev, 947). In such a 
context, ignoring the property boundaries of the discnminator ignores her personhood, However, where the 
owner is no longer associated düectly with the property, as is the case with a wiU, or  as is the case with land 
operated by a corporation, or  a non-associational business geared towards the provision of services to the 
general public, the human dignïty of the orÎginal owner is not threatened to the same degree- 
320 Similarly, Sheppard, supra note 317, informs us, a condition mandating the transfer of profits to 
superstitious uses is unsupportable in law. CIearly, these words should be read in context, so as not to bar 
donations to any religious purposes. Therefore, the term "superstitious" has to be read in such a manner that 
respects &dom of religion. However, outside the religious context, it codd be argued that other dispositions 
based on grounds such as an exercise of the right to evict trespassers when that which distinguishes a 
prospective customer from a trespasser is race, colour, gender, religion and analogous characteristics, arguably 
represent a superstitious belief that such characteristics are relevant to the exercise of the right- Since the 
concept of a common law legal right draws its legitunacy €rom reason, it is incompatible with superstitions, 
and thus a court of law ought not give force to the exerçise of such a Rght based solely on superstition. 

CHAE'ïER ONE 



account a hanaful effect to the public caused by a strict appIicatCon of contract or property 

Iaw rights? 

The relationship between the Lunits of property nghts and the concept of a public (or a 

community) of moral agents, organized around certain institutions, is m e r  evident h m  

the other examples provided by Lord T m .  Among these are marriage brokage bond?- (a 

321 The presumptive h u d  on the public is closely akin to the doctrine of public policy- Lord Truro in 
Egetlon refers to Chestefieid v- Janssen (1750), 1 Atk 339, 26 EB- 191 a t  193, where the court faced a 
somewhat pecuiiar situation: Spencer, the grandchild of the Duchess of Marlborough, approached Janssen for 
a Ioan of £5000, which was given on prima fade usurious terms (a r e m  of £10.000, payable soon after the 
Duchess' death, should Spencer survive ber)- Spencer was 30 years of age, and his grandrnother 78 ("an age 
few arrive at, and indeed no one would wish to arrive at")- The loan was secured with a bond, at a penalty of 
£20,000- The problem was that after bis grandmother's death, Spencer canceiied the first bond, and issued 
another in its place, for the payment of £10,000, this time under lawfiil interest rates, with a penalty of 
£20,000- Furthennoce, Spencer empowered Janssen to enter judgment on his behaif at a saïd date. Spencer 
inherited an annuity of £21,000, but paid onIy part of the principal bacic, therefore a judgment Ui law was 
entered, triggering the penalty- After Spencer's death, the validity of the second bond was challenged in equity, 
including the said penalty which was ordered by a court of law- The court fouad the initiai transaction 
fiaudulent, in the sense that "contracts of nature c m  be founded only on two principles, extravagance and 
distress on the one part, and the exorbitant desire of lucre on the other, and taking advantage of the necessity 
of the person borrowing" (p- L93). However, the court of Iaw has decIared the bond good [inciuding the 
penalty], despite the possibility of fraud (Spencer incwred great debts, and his bona fide creditors did not 
know of the secret dept to Janssen, nor did the Dutchess knew), The equity court, naturally, found the 
enforcement of the bond repugnant, as it was based on the usurïous terms of  the first transaction, but had to 
justify the relieve against the bond because it was assumed that Spencer knew he couid have gone to court and 
get cancellation, and it was difficult to prove such dire necessity which vitiated his consent to enter into the 
second band- 

Legally, the court had to decide whether o r  not the first and/or the second bond were infected with fiaud, 
despite the lack of overt deceit (since both pdes knew exactly what they were doing). In its analysis of the 
sequence of events, the court went out of its way to declare that the concept of hud  is broader than its effect 
on the two contracting parties, and its purpose is to protect the public fiom mischîef in generai (or, in the 
termùiology used in this chapter, to preserve the integrïty of the commwity by respecting the human dignity of 
its members): 

But this court will relieve against presumptive h u d ,  so that equity goes tûrther than the nile of law, for 
there fraud must be proved, and not presumed only- [para], To take advantage of another man's necessity, 
is equaiiy bad, as tak-ng advantage of his weakness, and in such situation, as incapable of making the nght 
use of his reason, as in the other- [para]. In the mam'age bond brocage ... the court have relieved, for they 
hold it infected by the h u d ,  and relieve for the sake of the publick, as a generai mischief. ..- [para.] So in 
bargains to procure offices, neither of the parties is debuded or a p p W  of the terms, but it serves to 
introduce unworthy objects into publick offices; and therefore, the sake of the publick, the bargain is 
rescinded (p- 225)- 
322 The marriage brocage cases are not monolithic, but include several scenarios of a bond or a contract 
used to procure marriage or to restrain i t  Party X contacted a broker - usually a person who had influence 
over a rïch prospective bride or groom - in order that the bmker would convince such a man or woman to 
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well lcnown case of public policy), restrictions upon bcadez* and the sde of offices not 

within any statute? 

marr said Party X- In order to secure the success of such influence a bond would be issu&, under whlch 
money would be paid to the broker upon marnage- The Chancery was quite hostile to such a bond- Although 
the bond was valid at Iaw, s k e  the technical requirements were met, and often it was difficult to find faults 
relating to the validity of the consent between the two contracting parties (the broker and the person whose 
huntïng for a rich wife/husband), the court nonetheiess "utterly diSWred the consideration": Arundel v- 
Trevillk (1635)- 1 Rep- Ch, 87,21 E.R- 515- The Court iooked "very namowLy" on transactions whlch gave 
incentives to persons holding influence over the prospective briddgroom to encourage d a g e  to the payor 
of the bond over other offers: Cole v- Gibson (L750), L Vern, Sen- 503; 27 EX- 1169, Marriage advice, the 
corn ttiought, should be mie and honest, not motivated by irrelevant personal gains: HaIl v- Pmer (1695) 
Shaw Par1 Cas 76; L ER- 52 @EL.)- Even wbere the transaction was direct, between the prospective husband 
and the prospective wife to secure future fnazn-age by Issuhg a bond, the Chancery found that the bond m m  
be delivered up to be canceUed, since "marriage ought to be free and without compulsion": Key v- Bradsiimv 
(1689). 2 Vern 102, 23 ER. 675)- Similady. bonds restraining mamiage received a cold shouidec Anon- 
(1589), Owen 34,74 E X  880- See also Baker v. Mire (1690), 2 Vem 2f5,23 E X  740, where the court 
cancelled a bond which condition was that the wife wodd not marry anybody, and upon her death momy 
would be paid to her heirs. 

CIearly, this is not to j u s w  the court's hostûe approach to marriage brokerage- For our purposes here, it could 
be said that these cases not oniy stand for interfering with the fieedom of contract for public policy reasons 
related to protecting the institution of m a g e -  They also stand for the proposition that the decision whom to 
marry should not be influenceci via a coercive legal tooL such as a bond. The use of bonds for these purposes 
introduces an element (a consideration) irrelevant to the nature and foundation of marrïage. 

Aiternatively, such an instrument - the bond - may be used to conceal an existing debt via a clandestine 
secured loan, unbeknownst to the spouse- Upon reveiation, doubt rnight be caste on the consent of the spouse 
to marry at ail. Zn short - the court has deemed mam'age brokage bonds to be void in equity, thus Ilmithg the 
&dom to contract, based upon the type of considerations the institution of marr-age, according to the court, 
should be based. 

In the same vein (fast forwarding 300 years), it could be argued that if indeed it is agreed that the provision of 
goods and services to the general public (the nature of which is non-individual) is an important social activity 
in which the community as such is invested, then diowing the Iaw governuig property rights and transactions 
to permit the provider of such goods and services to consider the racial identity of a customer amounts to 
introducing an irrelevant elernent, consideration, or a Iegal tooVconcept, contrary to the welfare of the 
community at Iarge (compare to Lord Hardwicke, C- in Cole), Therefore, the fieedom of contracts or the use 
of property rights, may, in that respect, be limited. 
3?3 See, for exarnple, Mitchel v- Reynolds (171 1). 24 EX. 347, where the defendant agreed to a condition, 
part of a bond, barring him, on a penalty of fi* pounds, from exercising hïs trade (a baker) in the parish of St- 
A n d m  Holbom for five years. In its analysis of whether the bond was good, the court surveyed the law 
pertaining to contracts in restraint of trade, and unequivocally stated that general restrictions on trade are void: 
a person cannot promise, by way of covenant [contract] or bond, with or without consideration, to abstain 
fiom a certain trade without a time limit or a place lunit (at 349). See also Rogers v. Parrey, (1613) Bulst. 
136-80 EX. 1012; Pncgnell v, Gosse (1648) Allen 67,82 E.R. 919. 

What could be the justification behind barring a person to contract out of his trade in full? Either because 
some core elements of human dignity (liberty) cannot be aiienated by way of private dispositions (Le., agency 
cannot be used to subsrantially curtail oneselfs agency) or because ailowing sucb restrictive bonds to stand 
will harm the public at large, since people might 6nd themselves devoid of their Llvelihoods- 
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Turning the page back to F r d i n ,  supra note 36, Lemox I., when confronted with the question of whether an 
owner of restaurant can deny solely on the bas& of race, could have learned h m  the cases dealmg 
with restraint of made that the indïviduaI is not unihiteci in her dispositions- Be it Kantian or Utüïtarkn 
reasoning, the integrity of agency or the welfate of the people must be assesseci- The judge had to consider 
what wodd have been the case if al1 restaurant owners deni'ed access to blacks- Wouldnt reasons of public 
policy anaor liberty of the person racidy excluded demand vindication? Ignorïng the systemic aspect of 
restraint of trade, it is submitted, is both unfoded  in law and in reason- This can be attested to ttuough yet 
anoîher mie referred to by the court in Mitchel, under which trade restriction would be iüegal even had its 
source not be the contracting parties, but by-laws made under the authonty of the Crown, Assume the 
Company of the Merchants and Tailors of England, operating under a Royal Charter* had issued an orciinance 
under which members who are drapers (those deaiing with fabrics) who needed cloth-working (the actuai 
sewing) to be done and contracted non-members, should set aside half the work to members (in this or fbture 
transaction), or pay 10s fine per cloth to support the poor of the company (See Davenant v- HurdrS (1598), 
Moore 576, 72 ER, 769). The court found such a by-law a general restriction on trade, hence void- As Lord 
Coke (2 Inst- (168 1) at 47) has put it, in his chapter analyzïng the Magna Carta: "this orciinance.., was against 
the liberty of the Subject, for every Subject bas the freedom to put his cloth to be dresseci by whorn he wiII". 
Yet this is only halfthe picture, as a closer look at the reasonïng of counsel reveals. Not only the rïghts of the 
person providing work were at stake, also the welI-king of those who wodd have been denied work under 
this scheme - the non-members. Uttimately, the arguments centred around, the generai public, meaning the 
community at large: if the by-Iaw could order half, it codd have ordered al1 work to be done in-house, hence 
other cloth-workers would suff'er (Le-, be denîed their liberty to pursue their Live1ihood)- Furthemore, the 
welfare of the drapers, as a group, would have been subjected to that of the cloth-workers, since the drapers 
might have had to pay more for in-house cioth-working, which rnight have impoverished thern- Such denial of 
liierty, or a common right, cannot be done but for such cases where without monopoly some concrete public 
harm wil occur (as might be the case with an extraordinary skill, requiring both specispecialization and protection 
£kom standard-towezing cornpetition, such as the case: of land drtilhing), Just as requinng al1 ships to arrive at 
one singIe port is against that which is good for the public, so is req-ng al i  dras-making to be done via one 
sole association- 

In other words, the reasoning of counsel, adopted by the court, demonstrates that in restraint of trade the 
behaviour has to be taken on a systemic level. The Magna Carta, as  mentioned by Coke and by the court in 
Machel, demands that the liberty of al1 subjects be protected- 
3z.L Blachford v, Presîon (1799), 8 TR- 89,101 EX, 1282; Parsons v. Thompson (1790), 1 HM- 322, 126 
EX. 190. At issue were the sale of offices over which the public had interest, such as Ship Couunanders or a 
Master Joiner of a Dock Yard- The evik of the trade in offices is clear: Lord Kenyon, CL stated in Bfachford 
"that public policy required that there should be no money consideration for the appointment to an office in 
which the public are interested; the public will be better served by having the person best quaiifid to fi11 
offices appointai to them; but if money may be given to those who appoint, it may be a temptation to them to 
appoint improper persons" (p- 1284). Two should be noted. Fit, the aforementioned offices were not 
governed directly by statute prohibiting the sale of public oEces (see 5&6 Edw 6 at ch- 16 (1552)), nor by 
previous common law d e s  on point, Second, the transactions before the court were perceived as private, 
even though, ultimatety, pubtic hnds were involved, The transaction regarding the ship position was for the 
recommendation of its owner and manager, and for the tehm of the money paid to hun once a successor 
narned; the transaction regarding the Master of the Dock Yard involved the Master retinng so as to vacate the 
position, and, expecting the foreman to assume it, the later, once appointed master, would exercise his 
discretion to d o w  the retired former to keep some suprannuation (extra-pension). 

The court in Blachford was divided over to what extent the statute had foreclosed equity or common law 
prohibition on the sale of offices not mentioned in the statue (Lord Kenyon leavlng open such possïbility, 
Lawrence J. denying it, based on Parsons v. Thompson), The sale was nonethelas voided precisely because it 
was pnvate. Even if it was permitteci in law, it dehuded the East India Company (hence the pubiic) which 
was not aware of it (and in fact was against the practïce of such sale), Ail agreed that allowing private 
individu& to contract against third packs in such a manner was against the principles of public policy. 
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The notion that one may not own ai l  aspects of one's business, job or position, - Le., may 

not dispose of them as she sees fit - is most evident in ~ m r h g r o n , ~  quoted by Lord Truro. 

There, Lord Chancellor Thurlow, after admitting that the sale of a job recommendation by 

the Groom of the Stole to his Majesty did not fa under the statute pmhïïitïng sale of 

offices, and after conceding that this household position was part of the King's private, 

rather than public, character, nevertheiess accepted the argument that the Groom of the 

Stole, the late Lord Rochford, abused the confidence pIaced upon him by the King, and 

such an abuse is a public matter. "mreating it as a matter of public policy of the Law, and 

similar to marriage brokage bonds, where, though the parties are private persons, the 

As rnentioned, the court in Parsons v- Thompson saw the regdation of sale of o s c e s  as the domain of the 
leg-islature- However, the court found that the actual transaction - retirement in return for maintaining extra 
pay, is against pubIic policy: if the retirement is based on true reasons of fatigue, then consideration is Iacking- 
"If it fdse, the public is deceived, the pension misapplied, and the service injured" (p- 192)- While the new 
master didnt actuaity procure the office from the old, he nonetheIess came very close to it, as the old passively 
alIowed hîs successor to come to office- Moreover, since the Admiralty was not part of  the transaction, and the 
annuity public (govemment money), two private parties could not contract over that which is public: "But in 
the present case, there is no ground to Say that the transaction between the parties was canïed on under any 
authority, or with the consent of their superiors. This agreement resting on private contract and honour, may 
perhaps be fit to be executed by the parîies, but can o d y  be enforceci by considerations which apply to their 
feelings, and is not the subject of an action [in iaw] ". 
We learn that in law some private actions are unfounded; individuals, when conducting business over matters 
of public interest (such as who will man what position) or  relating to public fun& (the ailowance of  annuities) 
are not actually acting solely as private individuals, Altematively, the subject matter of the contract, the 
discretion bought and sold (to extend pension benefits, to recommend who should replace whom), is not a 
commodity the individuals "own" for such sale- This discretion either "belongs" to others (the Company, the 
public) or has been bestowed part and parce1 with a duty to use it in a matter respecting the trust implied in 
their position. Sirndarly, it could be argued that thece is a distinction between Mr Evans as a pnvate person, 
and Mr. Evans as an owner of a restaurant The question therefore becomes, whether or not the restaurant 
owner, as such, also faces a duty toward the public, which trusts him with the business of a restaurant open to 
the public a s  disthguished fiom a membership-based club, to respect the human dignity of ail members of the 
public. SimiIarly, it could be asked whether the restaurant owner, even if allowed to "act arbitrarity" 
nonetheless "owns" the discretion whether to apply racial or other group-based characterïstics, or whether 
such a discretion is outside his competence as a restaurant owner, It is submitted that had Lennox J. contkonted 
these issues, he could have found support for a decision opposite to the one he adopted- 
325 Haningron v. Du-Chatel (1781). 1 Bro, C.C- L25,28 ER- 1028 ( a k a  HruinUrgton; Haneingron)- 
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practice is publicly detrimental"? The Lord Chancellor ordered an injmction. Again, the 

analogy is clear- While owning a restaurant is a private matter, its operation nonetheless 

enters the public domain, since as a business it is organized around service to the general 

public. Therefore, the enactment of a policy excIuding members of the community on the 

basis of group characteristics may be publicly detrimental, Le., detrÏmenta1 to the concept of 

a public organized around the concept of equd membership in the community. 

It is in that context that counsel for the plaintiff in Frankcitc brought to the attention of the 

court the Latin maxim - Sic utere tuo ut ulienum non laedus (use your own (property) so 

that you do not harm another's property), Indeed, this maxim is generally used to just- 

restrictions placed on a property orner regarchg the well-king of adjacent lotd2? 

However, its logic, one could argue, extends beyond protecting the neighbour's lot, or 

beyond protecting merely the neighbour, to protecting the community, as was done in 

Egerîon. Therefore, under the aforementioned maxim, property rights cannot be used to 

jus- nuisance to others. 'Every man is restricted against using his property to the 

detriment of others", wrote Lord ~ruro." In our context, that principle could support the 

conclusion that a business, once open to the public without requinng membecship of any 

sort, cannot be used to fracture the public by denying service solely on the basis of group 

c haracteris tics, including sexud orientation. 

3% Ibid- 
3 3  See generally , E. Marshal, General Principles of Scots Law, 5h ed. (Edhburgh: W. Green: Sweet & 
Maxwell, 1991) at 14-19- 
328 Egerton, supra note 297 at 473. This priacipIe should be read not as dismantling the entire concept of 
private property, as such a conclusion wodd place this principle in self-contradiction because it relies on the 
concept of private property, In other words, allowùlg autonomy over private property could be seen, as 
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3) Franklrirr Conclusion 

The study of FrcuzWr'n was intended to suggest several thùigs. At the most basic level is the 

observation that there exists a robust body of law dealing with the concept of public policy 

which suggests that disposition of property rights cannot ignore the concept of the public. 

The same conclusion is reached on the analytïcal plane. Inherent to the concept of in rem 

rights such s property is a concept of the public- Because the cornmon law is a system of 

principles organized around reason, the common Iaw cannot accept the seEcontradiction 

entailed by respecting property rights but rejecting a concept of a community of rights 

holders. Therefore taking property seriously demands that one core element, individual 

liberty, cannot be used to self-destmct another core element, the integrity of the public. 

Without either, property, as a concept, is self-contradictory or meaningless. 

Hence, the judicial analysis in Franklin of the b i t s  of the powers of a commercial property 

owner to institute a rule barring people solely on the basis of race (or analogous grounds) 

was incomplete- More specificalIy, as revealed by the brief excursion into the authorities 

cited in the judgrnent, the Iegitïmate use of property rights does not unequivocally include 

the power of an owner of a non-associational commercial enterprise to put in place a d e  

barring entrance of comrnunity members solely on the basis of group characteristics which 

bear no relevance to the raison d'être of the commerce. Considerations integral to the 

nature of the business affect the scope of the property rights. Ih other words, if the business, 

by its nature, is non-associational, or indifferent to the group membership of the customers, 

mentioned before, as an example of fdfilling one's human dignity- It should be restriüned, however, much like 
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it is unclear that the owner of a commercial land "owns" the power to eject a person on the 

sole account of her race, It is unclear that such a power beIongs to the owner of the 

commercial land by virtue of her ownership, 

Methodologically, had Lennox 1. stepped back and studied the aforemeationed cases, as 

Lord T m o  did in Egerton, perhaps he would have seen the devance of the legal maxims 

counsel was submitting, and would have been abIe to dïstinguish cases standing for the 

proposition that no lïmits were placed on keepers of estabhshments which did not qualm as 

ims? Since the court failed to do so, the precedential value of Franklin is doubthil at best. 

Moreover, the premise under which Lennox J- was acting, namely that the law of property 

is intelligible without determinhg whether blacks (or other minorities) are truly equal 

members of the community (therefore equal at common law), was misguided. Either black 

persons are equal, deserving of equal respect and consideration, or not Denying the 

relevancy of the question is legaiiy problematic. 

And last, Lennox J.'s insistence on a search for a binding precedent is diffïcult to defend. 

His refusal to engage in a m e r  analysis of the common iaw is in tension with the 

interpretative approach which requires the interpreter to seek the rationale, or the prïnciple, 

that justifies previous cases. Perhaps Lord Mansfield's words, referred to in one of the cases 

presented before Lennox J., are on point: 

It is admitted by the counsel for the defendant, that the contract [a wager] is 
against no positive law: it is admitted, too, that there is no case to be found 
which says it is illegal: but it is argued, and rightly, that not withstanding it is 

other aspects of autonomy are, when its use encroaches upon the core of another person's human dignity. 
329 Sealey, supra note 251. 
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not prohibited by any positive law, not adjudged illegal by precedents, yet it 
may be decided to be so upon p~cip les ;  and the law of England would be a 
strange science ïndeed if i t  were decided upon precedents only, Recedents 
serve to illustrate princïples, and to gîve them a fixed certainty. But the law of 
England, which is exclusive of positive law, enacted by statute,- depends 
upon pnnciples; and these principles nui. through aI l  the cases according as the 
partÎcular circumstances of each have been found to f '  within one or other of 
thern-"' 

And lastly, FranWiii was put forward to show that the common law contauis an alternative 

to the statutory regime from the one adopted by Lennox J- The statutes prohibiting sale of 

offices, although not covenng aII offices, were not taken as negating a common Iaw 

prohibition. Rather, they were taken as containing an argument that such sale was found 

unlawful by the legislature, and therefore the common Iaw mus& detennine whether the 

legislative rationale applies to the commoa law as weL Mi- Buchner c d e d  upon the court 

to take notice of the expansion of bnchise for blacks and the recognition of women as 

equal moral agents under the family law acts. The court should have concluded fkom these 

statutory developments that the definition of ccpublic" for public policy purposes must be 

inclusive. Unfortunately, the court ignored the statutory regime altogether. This thesis 

suggests that such an approach is problematic because it is in tension with the reason-based 

methodology of the common law. 

3% Or, in Canada, by the Constitution, 
33 1 Jones v- Randall(l774), 98 EX- 954 at 955- 
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c) Canada T m -  More Hentage From the 1920s 

1 ) Overview: Addressina the Shortcorninas of Public Policv. 

As a conceptual matter, the mdysis presented above examined case Iaw which recognized, 

in some instances, the Iùnits of the power to dispose of one's property as one sees fit. The 

Iegal tool used to delineate these Litnits was termed "public policyW- In advocating the use of 

this legal tool, its drawbacks have to be recognized and addressed- Perhaps the most 

obvious objection centres on the indeterminate scope of public poIÏcy. Lt c m  mean whatever 

the judge says it means. Indeed, public policy was referred to as an unmly horse, which 

threatened to empower judges to pursue cridiosyncratic inferences of a few judicial 

min&" ,332 It is therefore not surprising the bench has been reluctant to expand the doctrine 

of public policy, stressing that such policy considerations fidl within the legislative, rather 

than the judicial r01e?~~ In order to meet these objections, fiuther elabration on the 

concept of public policy which is argued for in this chapter, is necessary. 

At the hem of the approach taken here to public policy is an emphasis on the public (rather 

then on policy) as a concept. This subsection suggested that once we understand that the 

common law demands, analyticaliy, a concept of a comrnunity, and once we accept that 

commercial, non-individual (or non-associational) interactions operate on a communal level 

(Le., take place in a community of abstract right-holders), public policy becomes a legal 

tool which ensures that rights are not defined in such a manner that disintegrates the 

332 Re Miller, Cl9381 S-CR 1 (per Crocket 1.). quoting at 13 Lord Aitkin in Fender v. Mildmay, Cl9371 3 
AlI E.R- 403. 
333 See Halsbury 's Laws of England, vol, 9, "Contracts" at para, 392. 
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community (or the public). Viewed as such, the suggested concept of public policy Ïs 

integrai to the nghts themselves. It is presupposed by the rights, so the exercîse of the 

rights has to take it into account- At the same the, because the justification for the doctrine 

of public poiicy lies in the very existence of the cornmon law co~~ll~lu&y, the invocation of 

the doctrine cannot be used to abrogate hkrty without demonstratlng that without such 

abrogation, the community ancüor its social institutions will disintepte. Put differently, 

since the common law community, as has emerged thon& a thousand years of adjudication, 

is organized around the concept of human dignity, public policy cannot be used to 

dismantle that concept in the name of the community. Such intemal constraints aileviate at 

least to some degree the indetednacy critique. The judges may not ride the horse of public 

policy to their own destination without running into consistency and coherence problems 

which would brïng their ride to a halt. 

Furthemore, the concept suggested here does not attempt to trespass into policy issues 

properly left to the deliberation of the party-political arena The Legislature is îiee to debate 

what should be the content of statutory law, and what institutions should administer that 

body of law. The legislame is indeed in charge of ascertaining the common good and the 

best means to achieve it. Again, under the relatively tight concept of public policy argued 

for here, the court would have to demonsuate that the concept of a community - a concept 

without which the concept of rights is meaningless - reguires placing limits on the exerçise 

of rights. It would not suffice for courts to Say that a ce* use of private property is 

offensive, or does not, in their opinion, promote the weIfare of the polity in the best way 

possible. The court would have to present convincing arguments why aiiowing such an 
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offensive or ineffective use contradlcts the concept of a community fiom which these rights 

draw their meaning and force, Put differently, the judges wilI have to demonstrate that the 

common law itself, as a structure of argument, caüs for a certain public policy, in the legal 

sense of the term. The statutory regime governing the regdation of matters of social policy 

is not usurped by such an exercise, 

It is in that context that another case, one which deals explicitly with the concept of pubüc 

policy, is anaiyzed here. 

2) Canada Tmst Facts. Arauments and Public Policy 

For an example of how public policy arguments should not be pursued one could point to 

the case of Canada T m  v. Ontario Humrm Rights Cornrnis~ion.~~ At the centre of this 

case was a charitable trust, established in 1923. The trust was dedicated to educational and 

clerical scholarship, and was open to white protestants only. As if to add insult to injury, a 

cap of one-fourth was put on the money which could be granted to female recipients. After 

the Human Rights Commission filed a cornplaint against the trust, the tmstee sought the 

advice and direction of the coud3' The Court of Appeal for Ontario invaïidated the 

restriction and used its cy-près p ~ w e r s ~ ~ ~  to reinstate the trust as open to dl, 

334 Supra note 37. 
33s It is interesting to point out that the -tee, the triai court and the Court of  Appeal ail agreed that the 
common law court had jurisdiction to address the issue, even though the Human Rights Commission had 
initiateci an investigation. See analysis of Bhrrdauna, supra note 32 and accompanyhg text- 
336 For evaluation of the court's reasoning o n  that point see L A  Tumbult, "Case Comment" (1990) 38 
E-TI R- 47- 
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notwithstanding the senlofs power to dispose of his property as he saw fit? The reasoning 

provided by the majority relied heavily on the recitals of the trust, which stated that the 

setuor believed that the White Race is, as a whole, best qualified by nature to be entmsted 

with the development of cïvilization, and that the progress of the world depends on the 

maintenance of the Christian reiigion, Clearly, it is difficult to imagine a worId view as 

offensive as this, or, in the court's words, "to Say that a trust premised on these notions of 

racism and rellgious superiority contravenes contemporary pubk policy is to expatiate the 

obviou~' '?~~ 

However, the judicial justification provided for disallowing a trust to fund solely white and 

predominantly male Protestants is somewhat odd The court held that "the concept that any 

one race or any one religion is intrinsically better than any other is patently at variance with 

the democratic principles governing our pluralistic society in which equality rights are 

constitutionally guaranteed and in which the mdticultural heritage of Canadians is to be 

preserved and enhan~ed''?~ F i t ,  monotheistic religion, almost by its definition, includes 

some claim, even if modified, of religious superiority; this is integral to its raison d'ême; 

this is why it argues believers should follow its dogmas and not convert to another religion. 

Second, if pluralism matters it becornes difficult to exclude those who do not beiieve in 

pluralism, as arguably they are part of the plural as weU, at least as long as no actual threat 

to pluralism is posed by them. Thirdly, the fact that equality rights are constitutionalized 

337 For the limits of such powers in the area of trust and for an andysis of the trial court decision see J-C- 
Shepherd, "When The Common Law FaiIs" (1988-9) 9 E-T.L 117, arguhg at 128-130 for a more restricted 
idea of "property powers". 
338 Canada Trustv supra note 37 at 495. 
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does not necessdy mean that equality has displaced autonomy, or  at least not so in the 

private sphere. Fourth, it has to be shown how the multicultural hexitage of Canada is 

threatened by dowing the settior to restrict the trust dong religïous, ethnic, racial, gender 

or other lines. It should be noted that Robins KA,, writing for the majority, did not provide 

any comments with respect to the gender cap, although the court's disposition invalidates al1 

conditions. 

The m e r  argument provided by the court is problematic as well: "The widespread 

criticism of the Foundation by human nghts bodia, the press, the clergy, the university 

community and the general community serves to demonstrate how f i  out of keeping the 

trust now is with prevailing ideas and standards of racial and religious tolerance and 

equality and, indeed, how offensive its tems are to fair minded c i t i z e n ~ " . ~  If this reasoning 

is taken seriously, the line between the political process and the judicial one becomes ever 

more blurred. Should the court administer public poils to determine what fair minded 

citizens believe? And should a situation arïse when such public sentiment s h i b  back 

toward a segregative mood, would the court be bound to b o ~ ? ~ ~  hdeed, scholars have 

pointed to the problematic nature of such reasoning? 

339 IbiiL, ibid 
Ir0 ibid, ibid 
Y 1 In discussing the cy-près issue, Robins J .A  noted that in 1923, when the fhds were invested, "the 
terms of the indenture wouid have been held to be certain, valid and not contrary to any public policy which 
rendered trust void or illegal or which detracted from the settlor's generai intention to devote property to 
charitable purposes- However, with changing socid am'iudes, publr'cpuliq has changed. The public policy of 
the 1920s is not the public policy of 1990s- As a resuit, it is no longer in the interest of the community to 
continue the trust on the basis predicated by the settlor". (p- 496-7 emphasis added). 
Such an anaiysis opens a window to a backlash argument, should social attitude change- Furthemore, it is not 
clear whether indeed it is just the change of attitude ihat changed public poticy. D could very well be that such 
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The opinion of Tamopolsky IA is disquietïng as weI1. He identifies the three co~ditions 

that a trust must sati* in order to achieve chantable status: it must have as its objet  one of 

four purposes, among which is education; its purpose must be wholly and exclusiveIy 

charitable and; it must promote a public benefi~ Ia order to pass these requirements a trust 

must be available to a cross-section of the public, rather than only to those bearing a 

personal nexus to the settlor, and it mu& not be hamfirl ru the public .= Tamopolsky I-A, 

steering his opinion quickiy towards public policy waters, dispensed with this requirement 

in a brief sentence: "Education is clearly to the benefit of the public"? Such an assertion, 

while indisputable, renders either the h t  prong of the test - the purpose element- or the 

ccno-public-harm" aspect of the public benefit prong super£luous. More specifically, since 

education is specifically mentioned as a legitimate purpose under the f k t  prong, it seems 

analyticaily redundant to state that any educational purpose satisfies the third prong, that is, 

it promotes a public benefit. There must be more to the requirement of public benefit, and 

its ingredients, such as "no public h m " .  If indeed the no public hami requirement is taken 

seriously, its analysis is tantaiizingly simüar to what public policy analysis should yiel& a 

trust must not be used to the decriment of the concept of a public, or a coxnmunity, as such. 

In other words, the no public hann requirement demonstrates that public policy concerns 

are not external, but are integral to the very definition of the common law tool (or nght) 

examined- 

objectives were wrong in 1923, had they been conîested in a common Iaw court which adopted the approach 
of Egerton. 
Y2 B. Vizkelety, supra note 45 at 3 11-12- 
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The justification for posing a public poIicy concem before the court is not to ernpower the 

court to seek the best social or economic policy available, or to aiIow the bench to impose 

its partisan philosophy; it is to remind the court that, in its search for the scope of the 

common Iaw rights or Iegal vehlcles (such as a charitable trust), it has to be mindful of 

neighbouring social institutions, as recognized in Law, as weii as to the concept of a 

community itself? Such considerations are not extemal to the rights, or other common law 

constructs, but could be categorized a s  a presupposition thereto. In the instant case, a tighter 

analysis would have required the court to show why a charitable trust, one of the objects of 

which is to promote racial superionty, is hamiful to the concept of public. 

A m e r  difficulty with Tarnopolsky J.A9s approach is its ambiguity with respect to the 

normative status of statutory law, parliamentary debates, the Charter and international 

conventions vis-à-vis the common law doctrine of public policy. The foray into these bodies 

of Iaw begins with: "murther evidence of the public policy against discrimination can be 

found in..."? It is unclear whether such normative sources are capable of serving as 

'evidence' to that which constitutes public policy, properly understood. It seems that m e r  

analysis is required to demonstrate not only who, institutionally, should argue public 

Y 3  Halsbury 's Cllws of England, vol, 5 Tharities" at 309 at para. 505; Canada Trust, supra note 37 at 
507. 
344 Canada Trust, supra note 37 at 508. 
345 Compare Ateliers d'ingénirie Dominion Ltée v, CommLssion des droits de la personne du Québec, 
[1980] RP- 209, stating at 216, that the subject matter of human rights is greater then "work conditions" - it 
is the conditions of "life in a societyW- 
346 Canada Trust, supra note 37 at 5 12. 
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p o i i c 9  and decide i? but substantively, why an intemational convention or even a 

constitution should directly influence arguments regarding public policy, o r  other common 

Law instruments?49 Mer all, the normative source of the common law is distinct from the 

source of the legislative process, let alone the process of assuming international 

~bligations?~ This is not to Say that the stand taken by a provincial legislatures, the federd 

parliament, the constitutionai assembly or  the world community is irrelevant. Its relevance, 

however, is not as evidence, since these communîties, acting in their pofiticd capacity, are 

not binding on the common law seIf-rationalization, uniess expiicitiy regdating a legai 

matter. 

The relevance of these normative sources lies, it is submitted, in their claim to reason, Le. 

as arguments that the common Law as a body of law based on reason must c~nfront?~ The 

public policy embodied in those normative sources is not relevant because these laws 

represent the will of the people, as Tmopolsky I.A., might be read to suggest, but because 

such laws represent a view with which the common law, as a deliberative arena constmcted 

around reason, has to take issue. In other words, the fact that the legislature (provincial, 

federal or foreign) has taken a certain stand, rather than displacing genuine common law 

347 J-C. Shepherd supra. note 337 a t  121, pointing to deficiencies in the arguments before the trial court, 
but in fact taking issue with the adequacy of  the adversarial system to decide public policy a-la-legislahue- See 
L. Fuller, "The Forms and Limits of Adjudication", 92 H m  LR. 353 (1978)- 
348 "Judges are more to be trusted as interpreters of the law than as expowders of public policy" Haisbury's 
Laws of England, vol- 9, "Contracts" at para- 392. 
349 P, Atiyah, "Cornmon Law - Statute Law" (1985) 48 MLR 1; 1. M- tandis "Statutes and the Sources of 
Law" (1965) 2 H a n .  J* on Le@. 7 
3M See generally M- Damaska, The Faces of Justr'ce aBd State Authority (New Haven: Yale University 
Press, 1986)- 
U1 For a simiIar idea in a different context see S- Choudhry, "Globalization in Search of Justification: 
Toward a Theoty of Comparative Constitutionai Interpretation" (1999) 74 Indùuia LJ. 8 19- 
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analysis, requires the common law to provide reasons to jus- its own position. The 

relationship between the common and statutory law cm, in that respect, be thought of as 

similar to dialogue between the common law and the civil law, hailed by commentators and 

judges? 

The relevance of neighbourïng IegaI regimes, and the statutory one in particular, is 

heightened when at issue is the contours of the comuni ty  itself, or  who belongs to "us". 

The common law, for better o r  worse, has a slower updatïng mechankm, which resuits in 

delays before precedents are reconsidered, including precedents dating back to times when 

equal moral worth was shared only by noble peopIe. Moreover, the Iegal process may suffer 

ftom access barriers which preclude judges h m  properly reallzing who belongs to "us". 

Therefore, when the legislature, through emancipatory laws such as human rights codes, has 

corne to the realization that the community in fact includes mernbers of different group 

charactenstics, the common Law may not stay ïnert- It should take notice of such statutory 

developments, and evaiuate its own position vis-à-vis its underlying principles in light of 

the reasoning at the core of such statutory developments. In so doing, the cornmon law is 

neither subsurned by the statutory regime, nor does it act to displace the means stipulated by 

statute to effectuate such policy. Rather, its focus is to root out inner inconsistencies, 

3 9  "Pertiaps to one who has not had access to the conferences of the Court, it might be hard to realize the 
unique service rendered, m the course of the discussions, by the judges raised in one or the other system of law 
endeavouring to secure fiom their brother judges, explanations on the meaning and purport of some article of 
the Quebec Civil Code or, likewise, of some precedents under the common law, When one has been 
accustomed to a particular aspect of his law, he is most apt to take for granted a particular interpretation, 
which, very often, he has ceased to take the trouble of analyzing- But if he is asked to give some explanations 
for it, then he is cornpelleci to go deeper into the reason for his interpretation ..."- See T. Rinfiet, 
"Reminiscences fiom the Supreme Court of Canada" (1956) 3 McGill LJi 1 at 2 cited in E. LeDain, 
"Concerning the proposeci Constitutionai and Civil Law Specialization at the Supreme Court Level" cl9671 
Revué Juridique Thémis 107 at note 30- 
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Such an approach is in less tension with Laskin C.1-'s opinion in B h d h d z ,  an opinion 

completely ignored by Tarnopolsky LA. hdeed, it wodd seem mat such an omission by a 

member of the Ontario Court of Appeal bench cornes very close to openly demg a r d  

decidendi- Clearly Tarnopolsky J A  was aware that WÏIson IA-'k opinion, upon which he 

relied3" for the relevancy of huma. ughts legislation to the common law, had been 

specifically overruled by the Supreme Court- Not only is such judicial behaviour curious, it 

hinders reliance on Tarnopolsky J A ' s  judgment, It seems that at least an attempt to 

distinguish Bhaclauria should have been made for Tamopolsky I.A.'s opinion to withstand 

the tests of criticai anaiysis. 

3) Canada Tmsf - an alternative analvsis. 

How, then, shouid we proceed to analyze the restrictive trust? Without attempting fidl 

disposition of the matter, it could be argued that the restrictive trust should be analogized to 

a restrictive covenant, or a conditional wiU, As suggested above, tools such as uncertainty 

are available to mitigate some of the public haun associated with racial segregative 

objectives.354 But as Tamopolsky J.A. points out in reviewing the history of a . -  

discrimination Iaw in  anad da,^^^ relying on uncertainty is somewhat uncertaii~.~~~ 

It is suggested here that in a fundamental way, charitable trusts, in the same way as non- 

individual commerce, wills conditional upon the gant of a noble title, or the institution of 

353 Supra note 37 at 510-1 1. 
34) See the analysis of Tarnopolslq J.A. in Canada Trust, supra note 37. and ceferences thecein- 
555 Ta~nopolsky, supra note 80- 
3% Ibid at 1-2516- 
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marriage, contain a unique public element. Charitable trusts by their very nature are legally 

created institutions which enable a donor to bestow a benefit to the community according to 

the donor's understanding of what would be the best way of improving an aspect of 

communal He. In tum, such a charity receives preferential treatment from the community in 

the fonn of a favorable tax regime. In other words, the reciprocal transaction occurs on a 

communal level. This ïnsight is reinforced by the evduation of the legd requïrements 

which a trust must Ml in order to be deemed charitable, Of partïcular relevance is the 

insistence that the trust be available to a cross-section of the public removed fiom the close 

circle of the settlor- Put differently, the charitable trust as a legal construct presupposes 

interaction with the community on a non-individual basis, for the purposes of benefiting the 

comrnunity, and for these purposes alone. Or as the law puts it, the trust mis? not be 

hamfuI to the public.'n 

Seen on this plane, it is logical to deduce that the community cannot be expected to honour 

the status of a trust as charitable when the objectives of the trust challenge the community's 

very definition of itself, and of who belongs to the community?' The h m  to the public is 

done not only because a trust that involves the violation of equal human dignity is not the 

best means to promote the common good. The harm is to the very idea of a community of 

equal membership. When addressing the public harm associated wîth upholding such 

3.77 Supra note 343- 
358 Stated differently, when the objectives of a trust clash with the glue that bonds community members 
together. namely thek human dignity, the community faces, yet again, a definitional imer tension- If it 
honours the charitable status of a trust the objects o f  which require the denial of equal human dignity, as was 
the case with the trust at issue in Cmada T m ,  it uses its communal space (or powers), which belongs to al1 
members, to acknowledge chat such an objective is in fact beneficial to tbe cornmuniiy, hence valid- In so 
doing the community uses its powers to dismantle itself, thus inflicting "hann to the public". 
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conditions, the reliance of TamopoIsky J A  on Mackay J. in Re Dnmtmond Wren is 

helpful. The public harm is the "fissiparous tendencies which wodd imperil national 

~ni ty"?~  This sentence should not be read as suggesting that the common law has a stand 

vis-à-vis the separatist movement of Quebec, but as suggesting that the conceptual 

community constructed by the common law could not consistently uphold the use of a 

common law tool - a charitabIe tmst - in such a manner which threatens to destmy the 

common Iaw commmity fiom which this tool draws its meaningfbi operative power- Xt can 

not obey the demand of respect advanced by the settior, when the objective at the core of 

that demand is the unthreading of the bond which ties the community together. One would 

note that such an analysis is closer to the majority's view in Canada Trust, since it focuses 

on the objectives of the trust in order to determine whether the associational interests of the 

settlor could be reconciled with the greater association within which they are meaningful, 

namely the common law community. 

It is perhaps important here to draw a distinction between a t rust  and a charitable trust in 

thk context. AU trusts, and paaicularly a noncharitable trust, may be seen as involving 

autonomy claims akin to associational ones. A person chooses to restrict the use of her 

funds to causes with which she identifies, or to people with whom she associates. Similarly, 

a person may choose whom to invite to her home, or to whom to wili her property. More 

specificdy, if there is no law which prohibits a person from settïng up a pnvate school only 

for protestants, a d o r  only for men, and even only for whites, it is not clear why such a 

3.59 Re Drummond Wren, supra note 46 at 783, as cited in Canada Trust, supra note 37 at 511. 
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person may not choose to bestow her money to scholarships wbich would advance these 

groups. 

Yet the status of a chantable trust, like the status of non-individual coIrlxnerce, involves a 

reciprocal interaction with the g e n e d  public, A charitable trust is distinct h m  a "private, 

f d y  trust"? A chm-table trust by definition cannot be based on objectives inimical to 

the idea of a public to which aU members belong. Since a charitable trust accepts 

preferential tax treatment fiom the public, it cannot reciprocate by challenging the integrïty 

of the public. In some respects, Cm& T m  was an easy case, because the explicit 

objectives clearly ran afoul of the very idea of "a common", underlying the common law 

community. As the majority has duded to?=' had the objectives of the trust been 

different:" yet the same restrictions used, the problem the court would have had to face 

might have been more complex given the associational interests in~olved?~ 

360 Tarnopolsky J A  draws this distinction in CanaaIa T m ,  supra note 37- Whiie contesting other aspects 
of this thesis, L- Weinrib and E- Weinrii subscribe to this distinction: 'Constitutional Values and Private Law 
in CanadaT', paper presented in a conference in Tel Aviv University, entitled "Human Rights in Private Law", 
held May 21-25,2000, man-pt with the author- Weinrib and Weinrii point to Blarhwayt v. Lord CawIey, 
119751 3 Al1 E R  625 at 636 (HL-) where Lord Wilberforce stated that invalidaring as against public policy a 
clause which would forfeit a benefit should the beneficiary become a Roman Catholic wouid "bnng about a 
substantiai reduction in another fieedom, firmly rooted in our law, namely that of testamentary disposition- 
Discrimination is not the same thing as choice: it operates over a larger and Iess personal area, and neither by 
express provision nor by implication has private selection yet become a matter of public policy". But compare 
Fox v. Fox Estate (L996), 28 OR- (36) 496 (CA) cited in Weinrib and Welnrib, for the opposite concIusion- 
361 Canada T m t ,  supra note 37 at 496. 
362 It is somewhat difficult to conceive of benign objectives behind the restrictions used especidy with 
respect to race- However, had the world-view guiding the trust been different, perhaps some of its objective 
couid have been saved- R e s e ~ n g  the protestant cultural herïtage, encouraging males to pursue higher 
education, and in particular religious education, and encouraging those who define themselves as Caucasians 
to discern their responsliilities In society, might affront the community les, compared to the objectives of the 
Leonard Foundation. 
363 Should not we disaiiow the use of group-based criteria in taro as the operative scheme of charitable 
trusts, regardless of their objectives? After aii, if indeed we reject the use of such characteristics for non- 
individual commerce, it seems we should disallow their use in chantable trusts, which similady interact with 
the generai public, Put concretely, it is not cIear that trusts which ascertain that in order to preserve the identity 
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d) Public Policy and Prejudicial Considerations - Conclusion. 

The Quebec Court of Appeai In Lowe, the Supreme Court in Chme, followed by the 

British Columbia Coart of Appeai in Rogers v. Clarence   lot el^^ and the Aiberta Court of 

Appeal in King v. Barclay md Barclay's ~otel.." have al I  refused to find that considering 

race or analogous grounds in the exercise of one's (commercial) property rights amounts to 

a violation of public policy- At least in one case and in a different context, a court has gone 

of the CaucasÏan race, and without disputing the equal moral worth of other races, a grant will be given only to 
whites should be ailowed to stand in law, And if that is the case, it is futtber unclear why restricting a trust to 
women, or Jews, is allowed, wMe restricting it to men or protestants is problematic- 
Indeed, these are serious questions- Without attempting an in depth resolution, two factors might be 
highlighted as possible ingredients of such a solution- Fmt, a distinction could be drawn between non- 
individuai commerce and charitable trusts. Aithough both operate on a communal domain, the rarSon d'être of 
a business rejects the use of such group characteristics, while it is not clear that the same could be said with 
respect to charitable trusts* in fact, it could be argued the opposite: such trusts are meant to help some, but not 
dl, according to the preferences of the settlor- S a ,  while goïng some distance, it seems that this argument 
fdls short, since it is not cIear that these "some" should be chosen dong group characteristics. After ail, trusts 
could be aiiowed to focus on educacion, or health issues, or women's health issues, without excluding men as  
recipients. 

Perhaps the answer lies in Lord Truro's realization in Egerton. supra note 297 that in some cases a concrete 
objective could be benign, yet the systemic effect of the tods used for its promotion are malignant. As the 
reader may recaü, Egerron involveci a condition (becoming a Marquise) which did not have as an objective the 
corruption of nobility, but which could nonethekss have such an effect, If Egerton is taken seriously, the 
cornmon law could not ignore either the effect or the purpose of charitable tnist ui its evaluation whether the 
use of such trust {and the conditions therein) is harmfiil to the concept of a community or not- While this 
argument seems, at k t  blush, to reinforce the objection to the use of group characteristics, because it rejects 
their use regardless of the objectives, it nonetheless offers a possiïle mitigation: if the effect matters, perhaps 
remedial effect is acceptable. In other words, upon showing a concrete harm to a -fic goup wïthin the 
cornmunity in the pas& perhaps the use of charitable trusts could be seen as beneficïal and heaiing, rather than 
fissiparous- It shodd be noted, however, that if this logic is valid, the nexus between p s t  h m  (or 
discrimination) and the charitable t ~ ~ t  has to be tight- It has to be Limiteci in tirne (until heaiing takes place); it 
must be limitai to those groups which in fact were harmed and are stiil suffering fiom such harms and it must 
be l i t e d  to subject matters where historic evidence of harm exists, and where such harm bas Ieft visible mark 
(or effect) in the present In short, while dowing what may be termed as affirmative action, the use of group 
based criteria with respect to eligi%ility, it is unclear a consistent read of the common law can uphold a wide 
scope of such use, unless the common law retreats fiom effect, and focuses on the objectives- 
364 [1940] 2 W-WB 545. But see the dissent of O'Halloran J.A, resting his opinion on an "elementary 
principle of the common law", that "... Al1 British subjects have the same rights and privileges under the 
common law - it malces no difference whether whites or coloured; or what class, race or religionn (at p- 550)- 
See Criticism in D.A Schmeiser, Civil Libertës ih Canada (Lundon: Oxford University Press, 1964), at 272 
for lack of legal authority, 
365 (l.961). 25 W-WX. (N.S.) 240 
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so far as to suggest that admimg women to the bar wouid be nothhg short of a direct 

infnngement upon public order? On the other hanci, the Quebec Superior Court in 

Johnson v. ~parrow?~' the Ontario High Couri in Re Drrmrmond ~ r r n . ~ ~  and more 

recently, the Quebec SuperÏor Court in ~oodiiz$@ and the Ontario Court of Appeal in 

Cana& Tms, found to the contrary, rejecting discrimination as being contrary to public 

policy. None of these decisions have presented a robust analysis of the ïdea of public policy 

as a legal concept, Neither, for that matter, did Bhadaud, where the court refused to 

engage with the public poiicy expressed in the Ontario Human Rights Code. At least one 

scholar wondered whether, &et Bhudauria, public poiicy considerations were still part of 

the common  la^.^" 

This section has tried to demonstrate though the analysis of Franklin and Canada T m  that 

the common Iaw has to take issue with the exercise of property rights either by contract or 

through other tools so as to exclude would-be patrons fiom land used for commercial, non- 

366 Langstaflv. The Bar of the Province of Quebec (19 15). 47 S.C. 13 1 at 137- 
361 (L899), 15 Que. SC. 104- The Quebec Court of Appeal, [1899] 8 QB 379 rejected the analogy the 
court below had made b e m n  theatres and inns, but neverthetess left the question of racial exclusion open (at 
p. 383): 

Je n'ai pas trouvé que la question s'y sot présentée de savoir si des noires, ou une classe -ale 
d'individus, pouvaient être exclus. [para-] L'ordonnance de 1780 avait bien déclaré que les 
domestiques en livrée ne pouvaient être admis dans un théâtre, maïs elle est bientôt tom& en 
désuétude, et je n'ai pas découvert d'autre trace de la question. [par4 Aux Eîats-Unis, on a, dans 
certain états, passé des lois spéciales permettant I'exclusion des noirs, mais on y discute encore la 
question de savoir si ces lois sont ou ne sont pas constitutïonneUes, parce qu'elles seraient 
contraires à i'égalite entre tous les hommes- [para-] L'on y reconnaît, cependant, le droit des 
directeurs de théâtre de ne vendre ou donner des billets d'admission qu'à des classes particulières de 
personnes et d'exclure les autres. [para-] Quoiqdil en soit ici de cette question, la sohtion en est 
inutile pour la présente cause, e t  nous confirmons le jugement, parce que nous croyons qu'il y a eu 
contract entre les parties et que le defendeur a viole ce  contract sans m*son valable- 

3a Supra note 46- 
569 Cooding v. EüZow, Cl9663 Que. S.C. 436 at 442: "Consid6rant que toute discrimination raciale est 
illegale parce que contraire à l'ordre public e t  aux bonnes moeurs." 
no Kopyto, supra note 56 at 150. 
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individual purposes The argument advanced here ïs that public policy considerations echo 

the in rem aspect ofproperty rights, as daims against the public as such- Therefore, integral 

to the use of such property rights, and to the application of public policy considerations 

goveming the disposition of property, is the concept of a public, or a comnunity. 

It is submitted that excluding gays, lesbians as well as blacks or, for that matter, freckled 

people, is difficult to reconcile with a pnncipIed approach to the concept of a community, at 

least not with one organized aromd the idea of human dignity- It is not clear that a coherent 

approach to in rem property rÏghts, as mirrored in the concept of public policy, would 

automatically uphold the prejudicial use of one's commercial property to exclude members 

of groups or classes organized around nearly immutable characteristics. Such use is in 

tension with a concept of a community of equal mord agents, deserving respect of their 

dignity, and because such use occurs vis-à-vis the commum.ïty as such, allowing such use 

places the cornrnunity in self-contradïction of sorts. 

In shorî, shifüng the anaiysis of the provisions of goods and seMces fkom the contractual 

paradigm to property Law does not alter the fundamental problematic nature of the use of 

group characteristics in the provision of gwds and services customarily available to the 

general public. Even without the protection of the human rights codes in general, and the 

Alberta Human Rights Code in particular, it is not clear that the common Law is 

resourceless in fighting discrimination which takes place in that sphere. 

The common law regime should not be viewed as subsumed by the adjacent human rights 

code, nor should the presence of the code be ignored in common law adjudication. Leaving 
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political choices of poLicy to the statutory arena q u i r e s  that the cornmon Iaw not 

autornatically accept a political choice contained in a statute; at the same tüne, the common 

law must take note of the rationale behind the choice the community has made, and 

examine whether the argument embedded in the statute requires elutidation of the common 

law rule on point- 

D. Discrimination in Employment 

1. Mr. Vriend's Case 

We have now corne full circle, posing the question with which the anaiysis of the common 

law of anti-discrimination began: suppose Mr. Vriend could not file a c l a h  with the human 

rights commission asserting discrimination on the basis of his sexual orientation because 

such discrimination is not covered by the statutory regime, Ts he without a remedy? What is 

the common Law's position on point, given the legislative silence? 

As the reader recalls, approaching discrimination in the provision of goods and seMces 

required somewhat elaborate reasoning in order to establish a cause of action, namely the 

violation of the duty to provide equal senice upon request In contrast, a cause of action in 

the context of employrnent is already readily avdable: wrongful dism.issa1. While under the 

scenario explored here Mk Vriend could not turn to the human rights code as a normative 
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source fiom which to pour content directly into the legal wrong clairne~l ,~~ general 

principles of the common Iaw are still available. 

The common law on point States that an-employer must provide "just cause" for summary 

termination of the employment re la t i~nship,~ in order to defend a wronghil dismissal 

daim. In order to sati* the just cause requirement, Mr. VrienCs employer, gùig's ColIege, 

asserted a violation of its policy against homosexuality and against hiring homosexual 

teachers. Was such an assertion valid in Iaw? 

The law of just cause accepts "refusal to carry out policies or pmedures"" of the employer 

as a justification for summary dismissal. In legal parlance, such refusal constitutes 

disobedience, a recognized basis for summary di~missal?'~ Refusing to obey a company's 

policies is ofien viewed as a breach of the employment contract, since "it is an impiied terni 

of the employment contract that the employee will obey the employer's reasonable orders in 

matters of substance"? However, the employer's implied power to institute policies and 

order their execution does not automatically entail that a breach of such policies (or orders) 

constitutes a breach of the employment contract or otheMse justifies summary dismissal. 

nr Contrast with Macdonald v. 283076 Ontario Inc- (1979), 26 OR- (2d) 1; rev'g 23 OR- (26) 18, 
hoIding that discrimination on the basis of sex contrary to the Ontario Human Rights Code could provide the 
foundation for a cause of action in won@ dismissal, 
372 See generaily, I Christie et al., Employment Lmu in Canada* 2& ed., (Toronto: Butterwoahs. 1993) 
rn D. Harris, Wrongfùl Dismissal (Scarùorough: CarsweU. loose leaf 1999) 93-12 (c), 
374 R.S. EcMin and M.L.O. Certosimo, Just Cause (Aurora, Ont= Canada Law Book, loose leaf 1999), ch. 
16; Wrongfùl Dismissal, supra note 373,53.12- 
ns Just Cause, supra note 374 at 16:300, citing R v. Arthurs, ex p. Port Authorities ShipbuiIding Co. 
(1967)- 62 D.L.R. (2d) 342,348 (Ont, CA); rev'd 70 DLR (2d) 693 su6 nom. Port Authorities Shi@building 
Co. v. Arthurs (S.C.C), per Schroeder J . k  (dissentina)- For a üst of authorities incorporating this principle, 
see Jusz Cause at 16:300, note 87. 
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Fîrst, the court mast cietennine that such policles were bmught to the attention of the 

employee? Second, it must be demonstrated that such policies were in fact (or had 

become) a part of the employment contract- A simple assertion of policies whïch alter the 

duties of the employee might not be suffïcient? More importantiy, there is support in the 

case law for the proposition that the policies breached, including a code of e th . i~ s~~*  must be 

iïnked to the "faimful discharge of [the employee's] duties to w s  o r  her] employer"?' In 

other words the common law places a demand of relevance on policies upon whïch the 

employer seeks to rely In support of dismissal. Cases dealing with such policies, as weU as 

with employer orders demanding the execution of such policies, often evaluate the 

reasonablene~s~~~ as well as the relation of these policies to "a matter of substance"?' 

376 Wrongfd Dismissal, supra note 373, citing McLeod v- Band Council of James Sniith Indùur Reserve 
No 100 @ec. L3, L99L) (Skiünick); Lcrbatr's Alberra Brewry Ltd v, B.F.CSD., Local 250. Cl9801 2 
WLA-C. 23 1 (Alta-); Tar Sandr Machine &Welding Co. (1975) v- LB. E- W., Local 424, [1979] L W-L.AC 
576 (Ma-); Oshawa General HospitaL v- Nurses'Assn. Oshawa General Hospital (L975). 8 L.AC (2d) 329. 

It should be noted that some disagreement exists whether it should be shown that the policies were distri'buted- 
H.A. Levin, The Law of Dimissal in C&, 2Ld ed- (Aurora: Canada Law Book, L992) at 179; or  that the 
employee had acnral knowledge of the policies: Jrcst Cause, supra note 374 at 16:320), o r  that such knowledge 
could be infecred fkom the position held by the employee: Wron&l Dismissal, supra note 373 at 3-62), 
3n Weibe v- Central Transportanon Refirgeration (Manitoba) Ltd (1994). 3 C.CE.L (2d) 1, [1994] 6 
W-W.R 305 (Man, C.A.), Quoting Hill v, Peter Corman Lrd (1957)' 9 DLR- (2d) 124 at  132. See a h  
Adams v- Comrak Inc- (1992), 42 C.C.EL. 15 (Man, CA-); Pronovost v. Nonhwest Acceptance Corp. 
(1983). 48 B.CL&- 281 (SC); and Starcevich v, Woodward's Ltd (1991), 37 C C E L  46.58 B-CLR- (2d) 
554 for the proposition that an employer is not at l ~ k r t y  to uniiaterally amend the employment contract by 
instituting a policy. 
ns WrongFl DrSmksal, supra note 373, citiog McEwan v, living Pulp & Puper Ltd. (1995), 10 C-CEL 
(2d) 227 (N.B.Q.B). 
379 Ibid. 
380 In determining whether an employee's failure to r e m  to work after a doctor had determined him fit, 
the Worker's Compensation Board rejected his claim that the request by the employer for his r e m  amounted 
to just cause, Boyle Co. CL J stated: 

... The question is: Has the employee acted within the terms of the employment contract? Here those te- 
are not set out in writing but only as a matter of practice and so the question must by answered in terms of 
what is reasonable within this relationship ... M y  impression here is that Sears was doing its best to be 
fai r... The employee had failed to carry out the reasonable direction of his employer- 

Garcrir v. Sears Ca& Inc. (1986), L6 C.C.E.L. 1 at 7-8 (B.C. Co. Ct). 
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It codd therefore be argued that for a policy to support summary dismissal upon its breach 

it must be dernonstrabIy reiated to an integral aspect of the objectives of the job? This idea 

is sometimes captured by the demand that for a policy to support dismissal upon its breach 

it must be deemed "necessary and important to the work":" or at least "consistent with the 

organization's goals and objectives, or [with its] business interests"? 

For example, preventing a possible conflict of interest in handling insurance claims by 

prohibiting an insurance adjuster fkom directiy or indirectly benefiting fiom a salvage 

transaction was found both lawful and rea~onable?'~ Similady, a policy that prevents bank 

managers from processing Ioans when their own personal interests are at stake, is 

~egitimate?'~ Likewise, ignoring policies designed to ensure conaol over a bank's activities 

il 38-7 is "a matter of substance . A policy requinng communication between a salesma. on the 

road and his or her employer is reasonable3" (Le., sufficiently Linked to the objectives of the 

job). Employer policies requinng dental Iaboratory technicians to assist in the removal of 

381 R v- Adiurs, supza note 375. And see anaiysis of cases in Jrrsr Cause, supra note 374 and WrongfÜl 
Disrnimal, supra note 373- 
382 Compare: D- Thompson, Dkchrge for Cause (New York: Praeger, 1989), expounding the prïnciples 
of Maywood Glass v. Stewart (1959). 170 Ca2d 719,339 Pnd 947- 
383 Lewis v- Associated Laborarones Ltd. (198 1). 44 N.S.R. (2d) 567 at 578 (SC). 
384 Just Cause, supra note 374 at 16:230 citing Bell v .  Society for the Promotion of Education and 
Activities for Children in the Home (1984), 6 C C E L  156 at 162 (Sask QB.) affd C-C.E.L. xxxiv (CA-); 
Aeichele v. Jim Pattikon industries Ltd, (L992), 44 C.CE.L. 296 at 303 (B.C.S.C.); Garcicr v.  Sears Canada 
[nc-, supra note 380; Anderson V. W .  Constmction Lrd, Cl9963 B.C.3 No. 345- 
38s Homes v- Insurance Corp of British Columbia, [1978] 2 A.C.W.S 460 (B-C-SC). See aiso Martin v. 
Co-Operators (1997), 27 C-CIL- 224 (NJ3.Q.B). 
386 A bank may instituted a poticy which prohiiits managers to process a loan for an acquitance when the 
Loan was intended to finance the purchse of the manager's u s a i  car, or prohibits the manager fiom pmessing 
a Ioan he intends to enjoy (for the purchase of his own car) under a the seller's name in order to expedite the 
purchase: LeFurgey v. Royal Bank (1984). 56 N3-R. (2d) 286,146 APJL 286 (QB.). 
381 Frunchak v. Ukrainton (Eiimonton) Credit h i o a  Lrd- (1986), 69 A& 147 at 150 (QB .). 
388 Braden v- Reid & Co (1913). 9 DLR 668 at 669 (Alta. Dist CL)- 
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containers of garbage and waste fiom t he  to t h e  were heId to be "an important and 

necessary part of the ~ o r k " ? ~  BUS companies may very well institute policies dealing with 

matters of ~ a f e t y ? ~  and ambulance companies may promulgate a policy of dismissing 

emergency medics who refuse to work with feilow employees, given the burden such 

behaviour places on the ability of the company to provide immediate emergency services? 

General policies, such as "preserving harmony between office employees" and "proper 

relationship between employees and their supervisors" may also be found instrwnental to 

the efficient functioning of a company? 

Yet it should be stressed that not all policies may pass muster. Southin J.A., in establishing 

that employees may not "pick and choose" which policies to abide by, was nonetheless 

carefûl to state the foIlowing: 

1 begin with the proposition that an employer has a right to determine how his 
business shall be conducted, He may lay down any procedures he thiaks 
advisable so long as  they are neither contrary to law nor dishonest nor 
dangerous to the health of the employees and are within the anbit of the job 
for which any particular ernployee was Iiired. [emphasis addedI3" 

A case on point is Dooley v. C.N. Weber ~ t d . , ~ ~  where as part of maintaining a decent work 

environment and after learning of an affair between Mc Dooley and a female employee not 

subordinated to him, the employer wamed ML DooIey that m e r  sexual relations with co- 

3m Lewis, supra note 383. 
Bartly v. Greyhound Lines of Canada Ltd (May 28. 1992) as cited in WrongfÙl DLsrnissal, supra note 

373. 
39 1 Fox v- Souris Ambulance (I989) Ltd (1992). 45 CCEL. 22, [1993] 2 W.W.R. 79, 106 Sask. R- 75 
(Q-W- 
392 

Narayan v. Alberta (1984), 55 AR. 267 (QBJ- 
393 Stein v. British Columbia (Housirtg Management CommrSsiim) (1992), 65 B.C.L.R. (2d) 181 at 217 
(C-A-). 
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empIoyees, whether subordinated to him or not, may result in dismissal- Mr, Dooley 

became involved with another CO-wodcer and was subsequently summariiy dismissed The 

court found that sucb a policy, as conveyed to Mr. Dooley, was neither reasonable nor 

within the scope of the employment contract, Furthermore, tbe company couid not show 

any business-related Iegitimate concern it was aying to achieve by such a policy as applied 

to Mr. Dooley, given that the relationship was consensual, no sexual harassrnent cornplaints 

were made, and the company codd not show any prejudice it may have Suffered as a resuk 

of the affair- 

The analogy to a poücy bamng homosexual relations is clear: it seems an employer, as a 

general matter, would face substantial difficulties in showing that its employees' sexual 

orientation b a r s  any relevance to the job they were hired to do, or would prejudice the 

employer in any other way deemed relevant by law. It is therefore submitted that, as a 

general matter, a policy of dismissal for the sole reason of sexual orientation is difficuk to 

support under the reasonableness test, because it is rareiy a matter of substance nor is it 

related to the ambit of the job. 

Of course, Mr. Vriend's case may be one of the rare exceptions where sexual orientation 

might be inherently related to the job:" given that his employer, King's College, was a 

394 
(1994). 3 C-CEL. (2d) 95 (Ont- Gen. Div,): aff'd (1995). 80 0.A.C- 234 (CA); leave denied (89 

OAC. 3 18). 
395 As the reader may be aware, the U-S. is struggling with defining another such exception - military 
service. The policy under president Clinton, known as "dont ask don't teii", attempts to treat sexual orientation 
as a private matter, thus side-stepping the miIitary claim that recruiting hornosexuals to some units may 
interfere with these units' missions, as the bonding and camaraderie essential to fostering team-work in these 
units are incompatible with sexual tension which may follow recniiting people who lead an openly gay Iife. It 
seems, however, that the "dont ask don't tell" poiicy, which allows the Amy to discharge soldiers upon 
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religious Cdvinist school whose "business" was to teach its students the moral dogmas of 

the faith. It is not surpishg that a policy restncting a professor's academic -dom in a 

religious institution was upheld? Mr. Arnold, a professor in ColIege Saint Louis, began 

teaching CathoLic philosophy accordmg to h2s own judgment as to what it shouId be, 

ignoring directives to conform to the teaching of the church (and a written contract 

demanding such conformity). His summary dismissai was upheld Given that personal role 

modeling is central in education, and specificaüy religious education, it is arguably 

reasonable for religious institutions to demand fiom their teachers conformity to the canons 

of the established religion, even if the subject taught is not "Catholic philosophy", In light 

of such a raison d'être, King's College codd arguably claim that its essence, or reason for 

being, would be seriously curtailed if it could not institute policies demanding that its 

employees observe the teachings of the church. In the context of the human rights codes, 

such a claim wodd faü under the mbnc of the "bona fide occupational exemption", 

allowing religious institutions to refrain fiom hiring members of other faiths. 

Yet the fact that Mr. Vriend himself may have faced difficulties in challenging the 

reasonableness of the policy at hand should not divert us from recognizing that a common 

law court, as a general matter, must address the relationship such policy bears to the work 

performed It is submitted that the common law is well-equipped to combat won@ 

learning of their homosexuality, is e q d y  incompatible with the concept of  equality, since the military does 
not have to demonstrate that the unit in question would indeed d e r  if homosexuality were prach'sed openly- 
Perhaps another exception that cornes to mind is a family business which is infiised with values other than 
commercial ones. This exception is discussed above. 
3% Arnold v. College Saùtt Louis (1970). 4 NB R (2d) 49 (QB -). 
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dismissal involving considerations of ineIevant grounds, should such claims be brought 

before courts of general jurisdiction. 

Tt should be noted, however, that the case of summary dismissal may be dïEerent at law 

fiom dismissal with due notice, where it could be argued that judicial revlew is constrained 

to process arguments, rather then evaluating the cause. fut Merently, it couid be argued 

that the remedy the common law provides to the employee who was unjustly dismissed 

without due notice is insuffiCient to combat discrimination, since al1 the employer wouid 

have to do would be to rehire the employee only to terminate the relationship, this time wÏth 

due notice. 

The potential remedial deficiency highlights the need to revisit the basic concepts of 

proximity and community discussed above. If the employer and the employee are indeed in 

a relationship that is proximate enough to foster a duty to provide just cause and to require 

that such cause indeed be just, it is unclear whether, as an analytical matter, providing 

ample notice but nevertheless terrninating the relationship because of racial (or analogous) 

biases can be uphetd by the comrnon law. hdeed, it is suggested that the common law court 

should take a hard look at the laissez-fa-re doctrines governing termination of the work 

relationship and decide whether an employer can use his or  her powers to fire an employee 

solely because of his or her group-based characteristics and which bear no relevance to the 

performance of the required work. Arguably, such use is inconsistent with public policy 

considerations outlined by the court in Canada Tnrst and discussed above. 
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In that context we should be m i n a  of Wallace v. United Gr& Growets Ltd,3w where the 

court recognized that the remedy granted for wningful dis~m-ssal should take into account 

whether the dismissal was carried out in bad faith and thereby Ïnjured the employee's sense 

of self-worth- The majority found that such injuries may waxrant compensation in and of 

themselves, regardless of the tangible losses associated with the difficulties in finding an 

alternative job. thereby Iengthenlng the notice period for which the employer had to 

compensate. The minorïty agreed that compensation was warranteci, but found that the 

justification for damages flowed from a breach of an implied contractual duty to act in good 

faith. ~aradoxically,3~~ for the majority, establishing a duty to dismiss only for gwd faith 

reasons was overly intrusive "and should be Ieft to the legislatures", while the minorïty 

realized that the majore's approach amounts to an abdication of the duty placed upon 

common Law courts to elucidate the coherent governing principle and develop the common 

law subject to legislative intervention. In any event, it seems clear that for both the majority 

and the minority, considerhg race or other irrelevant characteristics such as sexual 

orientation couid fa11 under bad faith, and the Iogic of the decision suggests that were the 

court to be confronted with dismissal on bad faith grounds such as the nearly inmutable 

group characteristics of the employee. the court would at least award compensation p a t e r  

than the formai notice requirement. According to the minority, such bad faith dismissal as a 

breach of contract might also warrant considerhg other contractual remedies in order to 

restore the situation to where it would have been but for the bad faith, including issuing an 

391 [1997] 3 S-C-R 701 mereinafter Wallace]. 
398 The Court in Vriend did not find it overly intrusive to review the legidative non-inclusion of sexual 
orientation in the entire IRPA, supra note 40, or to read in sexual orientation- See discussion in chapter 3- 
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injunction agairist the dismissal. It seems that even the majoriîy opinion, albeit lacking a 

contractual foundation, does not foreclose the availability, in such circumstances, of 

remedies other than compensation, The holding in Wallace could and shouid be 

distinguished by declaring that considering irrelevant characteristics is unsupported in the 

common Law, and thereby pennits recovery in tort or in contract, including a finding that 

such bad faith in these circumsttances triggers a wrongful dismissal claim. 

2. Policy v. Contract; Firing v. Hirhg. 

The Vn'end scenario involved termination on the basis of employment policies. Would the 

legal result be ciiffereut had the employment contract itseif included a specific prohibition 

against engaging in sarne-sex relationships? From a contractual point of view, the question 

could be posed as follows: is a same-sex dismissal policy unsupportable at law per se, or is 

it dispositive? In other words, even if the default legal regime views such policies as 

unrelated to the work, and therefore unreasonable as just cause, could the contracting 

parties explicitly make such policies binding by incorporating a specinc contractual 

provision?3B 

Intuitively, the tension is clear. On the one hand lies the Liberal paradigm of -dom of 

contract where both the employer and the employee are at liberty to enter into future 

obligations regarding their prospective actions. On the other han& the law does not accept 

399 Compare to the inability to o p  out of the human rights code via an employment agreement discussed in 
Vikeley, supra note 45. 
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contracting out of some basic ii'berties, such as the lîberty to enter into marriage?" The 

common Iaw wodd find a contract limiting such basic liberties void for pubk policy 

reasons-a' Viewed through the associational lem, the employer may highlight the 

associational nature of the workplace, cIaIming that she has an associational right to choose 

with whom she wishes to workm At the same time, the employee may stress her 

associational rights: to choose her own partner in Me, or the size of her family, without 

having to surrender her association with her work community ofchoice. 

Further analysis reveais a subsequent fork- Under one hypothesis, at the time of signïng the 

contract the employee was not a hornosexual. or was not aware of her homosexual 

orientation. Under a second hypothesis, the employee was very much aware of her sexual 

orientation at the time of signing the contract. 

It seems that a contractuai dause stating that should one discover, in the future, that one is 

gay, one will be dismissed fiom one's job is problematic. It inhibits one's privilege, or duty, 

to be authentic to oneself. If indeed the common law is centred around the concept of 

autonomya3 or human dignïty, the freedom of contract is not unbridled. The concept of 

autonomy cannot support shedding, via contract, a central element of autonomy, such as the 

assertion of one's sexual identity. Such a contract may corne close to a fom of subjugation, 

Unl See discussion under the provision of goods and services customarily avaiiable to the public. 
401 But cf. WhiGeId v- Canadiun Marconi Co-, Cl9681 QB 92. The case involved a Company policy which 
has prohibitecl "hteniization" between workers and the native populations in the surrounding villages. The 
court found that such a policy, as incorporateci into the employment contract, did not violate public order. But 
compare John Murdock Limitée v- Lu Commission de Relations omriéres de la province de Québec, [1956] 
S C  30 asserting that the commission's approval of a union which excluded native workers was contrary to 
law, bonne moeurs et  ordre public: because of its discnminatory nature. 
402 For a similar claim, see supra note 212 
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akin to slavery, unsupportabIe because one may not use agency to destroy or seriously 

curtail agency. In the same vein, it is not cIear that the state may enforce such contract or 

may in any other way interfere with the W o m  to define one's identity. Of course, such 

liberty to define one's sexud orientation, or to fonn same-sex relations, according to the 

common law, could be tnunped if it couid be shown as causing, or associated with. hami" 

Absent such harm, and given the centrality of one's sexual orientation to one's identity, it is 

difficult to see how the common Iaw can support a contract conditional upon remaining 

heterosexual. B seems undistinguishable from a contractual condition to remain celibate?'* 

The second scenario, where one was aware of one's sexual identity as gay (or as 

heterosexual, should the employer extend his offer solely to homosexuals) at the sigoing of 

the contract intuitively seems different, given that the employee does not have the same 

type of expectations, or vested interest in the job. Moreover, there is the sense that should 

the employee decide to sign the contract, he is estopped fiom later raising objections to the 

conscionability of the contract. If the employee knowingly deceived the employer about his 

sexual orientation, we might feel that he should bear some responsibility. 

However, if indeed the basic premise of labour law - the inequality of bargainhg power 

between the employee and the employer - is accurate, it follows that such an intuitive 

approach may require further deliberation. After all, the courts are willing to scrutinize an 

employment contract which bars the employee fiom joining a labour union on pain of 

M3 W e i ~ b ,  supra note 34; Brudner, supra note 35- 
J(Y 

See discussion in D. Dyzenhaus. "John Stuart Mill and the ETarm of Pomography", (1992/3) 102 Ethics 
534. 
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dismissalPa and it couid be argued that because the employee was well aware of such a 

clause upon signing the contract, estoppel applles. The courts place less weight on classic 

contractual doctrines when standard contracts are involved and the customer has little Say in 

forming the tems of the agreementTm The courts' sensitivity to acîuai transactional 

inequality suggests that a claim to uphold a contractuai term wauanting dismissal should an 

employee engage in homosexual sexual activity, signed by a self-aware homosexual, would 

require the employer to show that in fact the employee had a meaningfid Say in formïng the 

employment terms. It is uncIear whether meaningful choice in the job market, Le., having 

alternative work places to choose fiom, could relieve the employer of his duty to treat his 

employee as a fidl member of the community. 

It is submitted that a hiring policy might not be so different fiom a firing policy when its 

reasonableness (or lawfulness) is at issue. It is conceded, as scholars have n ~ t e d , ~ '  that the 

comrnon law on this point is quite clear, stating that "a man has no right to be employed by 

any particular employer and has no right to any particular employment if it depends on the 

will of another"" and that "an employer may refuse to employ [a worlanan] for the most 

capricious, malicious or moraüy reprehensible motives that c m  be conceived, but the 

401 See the marriage bcokerage cases, supra notes 321 and 322- 
406 See Cushman, supra note 126. 
M See E. Steed, supra note 155. 
4 8  "Subject to human rights legislation and the unfair labour practice procedures of federal and provincial 
labour relations legislation, an employer is fiee to select or reject any person as an employee" G- England, 
Employment Law ih Canada, 3" ed. (Markham. Ont.: Butterworths, 1998) Ch. 8. See aIso B. Hepple, Race. 
Jobs and the Law in Bnfain (London: Penguin Press, 1970) at 234, stating that the common law does not offer 
a cause of action against an employer who refiises to employ an applicant on racial grounds. 
r09 Allen v. Flood, Cl8981 A C .  1 at 172-3 (HL), 
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workman has no cause of action agaïnst W 9 1 0  However, as pointed out by many, it is not 

clear that this common law rule reflects the "best" understanding of the principles 

underlying the common law?lL 

If indeed that common law method of self-reflection is seriously pursueci, support couid be 

found for the proposition that even if the employer may be cap ri ci ou^^'^ she nonetheless 

may not use race or other such group-based characteristics as a proxy for exercising her 

choice with whom to contract, or whom to employ?" At a minimum, it could be the case 

that an employer may be subjected to a duty to provide reasons for his decision to 

implement certain exclusionary hiring policies. Such a duty wodd apply both to the 

contractuai and to the pre-contractuai stages, that is, would be enforceable also when an 

employment contract was not signed due to prejudice. Such a rule could be deduced from 

Nagle v. ~ielden,,'" where a woman was refused a jockey ücense from a jockey club - a 

private entity - k a u s e  of the club's policy not to license women, The appiicant's 

professional qualifications were not disputed The court referred to "a man's nght not to be 

capriciously and  unreasonably prevented from earning his living as he will [emphasis 

410 Ibrii. 
11 1 See e.g. 1-B. McKenna "A Cornmon Law Action for Discrimination in Job Appficatïon" (1982) 60 Cdn, 
Bar Rev. 122, suggesting a Dworkinian aualysis centred around freedom fÏom discrimination- 
J t l  But c$ Dawn OLiver, supra note 82, stating that not oniy is racial discrimination unacceptable at 
common law, but so is capriciousness. 
113 Compare to the Scottish case of RorhfieId, supra note 95, where the court specificaiiy rejected, in the 
context of the duties of hotel keepers, the use of race as an excuse to exclude- Indeed, the case of innkeepers, 
as noted by Laskin CJ. Ln BhadaurÏa is unique- But precisely because the law of innkeepers bars exclusion on 
almost m y  ground, the court did not need to specificaiiy address race. It could have heid that the hotel did not 
put forward any recognized justification to deny service. However, the court took issue with race, nationaIïty 
and ancestry, by saying: "It i s  obvious that the defenders are not entitled to exclude the pursuer frorn the hotel 
because he is a lew and it would have made no difference-.. had it been proved that he is a Jew of German 
Origin. An individual is not responsible and ought not to be made responsible for his ancestry". (p- 820). 
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addedIw4" in its fincihg that such a policy was contrary to public policy. CIearIy the court 

did not intend to establish a right to be admitted, as an employee or othedse, to any entity 

whatsoever:16 but rather to create a minimal duty to provide (justifiable) reasons for 

rejection- In other words, this case could be read as recognizing the proximity between an 

employer (or a pnvate professional association) and an applicant, which gives rise to a duty 

akin to a duty of care, to provide "rûasonable", or relevant, reasons for a hiring policy, at 

least as far as the reasons behind the hiring policy pertaïn to the appliçant's group-based 

characteristics. Indeed, schoIars andyzing subsequent cases have pointed to a developing 

cornmon law right, independent of contract, to a minimal &gree of fairness and rationality, 

demanding relevant reasons for rejection from private bodies?' 

As with previous heads discussed above, another rationale that may support a duty to just* 

a group-based policy, that is, a duty which would prevent exclusion without the equivalent 

of just cause, may be found in the employer's (or the private professional associations) 

monopolistic, or quasi-monopolistic status vis-à-vis the job market?* Some have suggested 

that when employment (or Iicensing) is denied on prejudicial grounds, the court might 

engage in a more substantive inquïry, beyond the examination of the faimess of the 

proced~res?~ 

414 [196q 2 Q-B- 633 (CA). 
Per Salmon L.J- 

416 Oliver, supra note 82 at 635, citing Lee v, The Showmen's Guild of Great Bniain. Cl9531 2 QB 341-2; 
Framrcs v- Film Assocùrtion, 11964 A.C- 925 at 942- 
417 See ibid at 638. 
418 Cf. Falcone, supra note 219; Hottentot v. Mid-Maine Medical Soc>, 549 A2d 365 at 368 (Me- 1988)- 
119 "Note", supra note 187 at p- 2000- 
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Indeed, at this point one confronts an element of the hoIdîng of Bhadaurüz head on, i.e- the 

rejection of the imposition of a common law duty to consider one's job applIcatÏon without 

prejudice. As suggested eadier, Bh&urùr has to be put in context. Rather than proposing a 

general duty not to discriminate, the cause of action suggested here is specinc. Tt rests on 

the rdationship between an employer who advertises a position and an applicant, a 

relationship arguably proximate enough to demand at least open reasons for rejection. Such 

a cause of action is, contrary to the analysis of Laskin CJ-, aIM to a duty of care, as was 

suggested by Wilson J.A sitting on the Ontario Court of Appeal- 

Furtherrnore, it could be argued that the reasons for rejecting an application may not be 

unreasonable and capricious, or at least may not reflect groupbased bias, as long as the 

workplace in question is not familial nor of unique ideologicd charactenstics. Once again, 

this proposition is supported through the concept of a community The employer demands 

respect from the community for her -dom to contract; moreover she chooses to engage 

with the community by publicly advertising the position. The cornmuni-ty, in tum. is unable 

to enforce such a demand for fieedom when it is tainted by a lack of respect for that which 

holds the community together, namely the human dignity of its members. 

3. Employment - Conclusion. 

By way of conclusion, it will be suggested that m e r  attention should be dedicated to 

questions regardïng the role that sexual identity may play in the workplace under the 

common law. More specifically, M e r  thought is needed regarding the scope of employers' 

discretion in matters of hiring. Clearly, the courts (or the prospective employees) cannot 
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displace genuine consideraiions 

necessary- Moreover, it could be 

by the empIoyer regardïng qualifications it sees as 

argued that in some cases, the employer's assaciational 

concerns could, or shouId, be taken into account, as is the case with religious enterprises, or 

perhaps with a family business, where work and family are indistinguishable- Other 

examples illustrate the need for m e r  deliberation, C a .  the Women's Ikgal Education and 

Action Fund hire only women- Are other minority-onented gcoups entitled to hire only 

members of their groups? Iii Iegal padance, the answer to such question might invoke 

concems of relevancy to the ambit of the job, which may be present in cases of afnrmative 

action- However, such relevancy must be demonstrated, and cannot be asswned. 

Conceptually, the labour Iaw analysis nsed here suggests that in detennining the presence 

and scope of correlative duties, the employer-employee relationship should be viewed lïke 

the relationship between a provider of goods and services customanly available to the 

general public and a customer- In essence it was argued that the employer-employee 

relationship contains status-like e1ements: some duties are owed not because there was an 

explicit consent by each of the parties. Rather, some rights and obligations arise fiom the 

nature of the reïationship itself, and a private individuaI seeking to enter the relationship 

rnay not be at total liberty to tailor his or her duties. Some undertakings are ascribed to a 

person entenng the profession or assuming the position of an employer, either as a matter of 

law (Le., a conceptual matter that stems h the nature of the profession or the nature of 

the status of an employer), or as a matter of social teaUy of which the law must be 

an In the school year of 1997-8 Women's LEAF published in the University of Toronto Law Schooi's 
weekly bulletin (Headnotes) an ad for a female student research assistance- It was the only offer which 
included a gender requirement. 
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cognizant (that is, the absence of actual transactionai equality to the degree that curtails 

meaningful choice). Sirnilar status-Iike duties rnay exist between an employer and past- 

empIoyee (with respect to inteUectua1 property or cornpetition rnatters, for example) as weU 

as with respect to an applicant for an adveaised position (wïth respect to the type of 

considerations that may be taken into account in the hiring decision, for example, or  with 

respect to disclosure expected from the applicant). 

These duties arising from the status-like reiationship ought to, as is the case with the 

provision of goods and services, be sensitive to associational elements that might be 

present. A farnily business of three people might be different fkom a corporation of 300 or a 

chah store. Yet despite the familial exceptions, the ernployment relationship contains, as a 

conceptuai matter, a suffiCient public element - an element reflected in the unique law 

goveming collective bargaining - so as to suggest that the classic -dom of contract 

paradigrn is incomplete in the labour context. The labour relationship is greater than the 

employment contract, or, conversely, the employment contract is deemed to include implied 

terms that incorporate duties and obligations flowing from the nature of the employment 

relationship. 

In any event, the tension between the traditional concepts of contract law and the unique 

relationship between the employer and employee, including the relationship between the 

employer and the applicant, suggest that more, rather then less, elucidation of common law 
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princîples is r e q ~ i r e d , ~ ~ '  not because the common law is a market-onented system which 

sanctions discrimination but because the common law contains principles whïch would 

limit abuse in each case, rather than in an utilitarïan aggregate- Thus, be the economic 

benefit fiom discrimination as it may, and be the ability of the market iwlf to curtail 

discrimination as it rnay;= the common law, as a regime organized around principles 

derived fiom abstract moral agency, is incompatible with some forms of discrimination. 

Unfortunately, the Supreme Court in Vjïend. by defIecting such questions to the 

administrative-statutory arena, has failed to contribute its share to the discussion. More 

specificdy, the court in Vriend mi-ssed the opportunity of stating that at least when policies 

concerning srimmary dismissal are concemed, sexual orientation, as a general matter, is 

difficult to support as just cause. III th is  respect, Vriend shows the same attitude towards the 

common law as Sus~tchewm Wlieat ~ o o l , ~ ~  which abolished civil Liability for breach of 

statutory duty by confiating this cause of action into negügence. The latter decision has 

earned convincing criticism for depriving the common Iaw "both of fixed and unifom 

standards of care as weU as of means for the orderly deveIopment of civil dutie~",'~ The 

commutative effect of Vi-kmd and Bhudauria might m e r  stifle the common law in 

addressing discriminatory policies of hinng and finng in the non-familial context. 

421 See D- Gibson, supra note 64, suggesting that the commoa Iaw court, by way ofcare and nowishment, 
may address such issues as whether a claim against discriminatory hiring practices shouid show intent, what 
type of damages are required, what criteria of remoteness is necessary and what type of defence may be 
applicable, among others. As we see. more; rather then Iess, creative thought and engagement is cailed for. 
422 C-. R Epstein, Forbidden Groundr, îïie Case Againsr Ad-Discrimination Laws (Cambridge: 
Harvard, 1992) arguing that iiftiag anti-discrimination laws wodd generate greater freedom without causing 
"true" h m  to those who may be discriminated against. This, of course, may not help the actuai individual 
who was fired because of his sexual orientation, where the market foiiowed Sunsteui's, rather than Epstein's, 
predicament (See C a -  Sunstein, "Why Markets Dont Stop Discrimination" (1991) 8. Soc- Phi1 & Pol- 22)- 

Canada V. Saskatchewan Wheat Pool, [L983] 1 S.CK 205. 
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E. Conclusion: Overlooking the Common Law? 

The purpose of this chapter was to demonstrate, through detaïleci common Iaw analysis, that 

the presence of a human rights code should not bar access to the common Law; that once the 

common law is engaged, eariy twentieth-century decisions notwithstandùig, the common 

law does not allow certain kinds of discrimination; the same conclusion is supported under 

public poücy analysis, not as a reflection of the neighbouring human nghts code but as 

stemming fiom analysis inherent in the common Iaw. 

Thus, whether or not the gates of the human rights tribunals are open to a plaïntiff seekuig 

redress, or whether or not a statute prohibits discrimination on the grounds of sexual 

orientation (or any other group-based ground), the assumption that such a plaintiff is worse 

off in the comrnon law regUne is tmubling. Fortunately not aii share this assumption: 

In short, there is a presumption in that the modem common law dictates of 
"just cause" are less exacting than the comparable principles appiied in the 
arbitral and statutory context. However legitimate this critique may have been 
historically, more recent judicid pronouncements respecting the law of 
employment, and particularly the principles goveming "just cause", would 
seem to ternper that disapproving appraisal of the common 

This is of course not to suggest that the common law, in its current evolutionary state, is 

peifect. As scholars have noted, the common Law is in an everlasting, ongoing state of 

perfecting its p n n c i p l e ~ ~  This chapter joins others s c h o l a r ~ ~ ~ ~  in suggesting that if we go 

4% A- Brudner "Torts -Civil Liability for Breach of Statutory Duty Abolished" (L984) 62 Can- Bar. Rev. 
668, 
42s Just Cause, supra note 374 at 1-2. 

Dworkin, Law's Empire, supra note 175, 
Molot, supra note 158. 
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deep enough into the prïnciples of the common law, as embedded in eady common Iaw 

cases, we wouId be forced to reject the hoIdings of Chn's~rë, Franklin and Lowe- 

Unfortunately, the Supreme Court of Canada was unable to engage in such an exerclse, 

partly because its jurisprudence hastily tumed to the constitutional arena; however, if the 

interaction between the legai regimes that comprise "the law" in Canada is taken senously, 

the court cannot permit itseif to t u .  a blind eye to the common law- 

As a doctrinal matter, this chapter has suggested that kedorn of contract has to be 

contextualized when exercised by members of a non-associational profession in their 

capacity as such, In that context, the pnnciple of -dom of contract may provide little 

support for taking into consideration a would-be customer's race, ethnicity, gender, religion 

or other group characteristics, including sexual orientation. Furthermore, conceptuaüy, ihis 

chapter has suggested that we revisit the concept of public policy as an indicator of the 

inherent limits of the exem'se of in rem cornmon law rights, especially property rights. 

Rather than turning to statutes, this chapter has tned to reveal the thread woven through the 

concept of a common law right and a common law community (both central to the common 

law legal regime). Analyzïng the relationship between a member of the community and a 

mernber of a non-individuai business suggests a W t e d  interpretation to phrase 'public 

policy'; public policy is not any policy, but a policy that is mandated by a concept of a 

'public'. As argued above, the concept of a public, or a common, is necessary for rights to 

be meaningfùl. Thus, the common law would permit the courts to address those "clear 
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cases, in which the harm to the public is substantially incontestab~e",? that is, undennine 

the idea of a public- Public policy, as an integral part of the common law, might be a usefcll 

tool to alert the court to an "increasing knowledge [through whïch] it appears that a purpose 

once thought beneficial is tnily detrimental to the community"? 

Such a conceptual approach finds at least some support in law. Analyzhg the cases dealing 

with the provision of goods and services "customarily available to the public", as the 

Alberta Human Rights Code puts it, points to a duty to provide equd service upon request, 

which emerges at least with respect to some goods and services, through careful 

consideration of the common law. Likewise, an employer's power to issue anti-gay policies, 

including a policy providing for summary dismissal on the basis of sexual orientation, is not 

at al1 trivial, once the iaw of wrongfhl dismissal is considered. 

The analysis above suggests that group-based prejudice can be restricted at common law 

with regard to both heads of discrimination (the provision of goods and services 

customarily available to the general public, and employment). However, when prejudice is 

exhibited in the exercise of one's agency in the associational sphere, such as in the forming 

of a club, a family business, or renting out one's own domicile, it has been suggested here 

that the law, and therefore the court, is not at liberty to demand respect for the community 

by enforcing coercive sanctions? Such enforcement, even had the legal process been 

Re Millet-, supra note 332. 
429 National Anti V~~isection Sociëty v. Inland Revenue CommrSsroners, Cl9481 AC. 3 i ac 74, Cf9471 2 AU 
EX. 217, -rd Simonds). 
433 Compare Coval and Smith supra note 311 esp. at 98-10. The authors attempt to identiQ clashes 
between "fiuidamental rights" and less fiuidamentai interests, suggesting that the interest of a testaurant owner 

L95 CHAPTER ONE 



immaculately precise, idkinges, in the name of one person's human dignity, upon the 

dignity of another, given the cruciai role that association plays in the very fomiùig of actud 

(as opposed to abstraçt) agencyuL 

It should be noted that the approach suggested here depaas fkom the one adopted by Wilson 

LA. in Bhadauna. First, the analysis here does not attempt to create a comprehensive tort of 

discrimination in a single, sweeping stroke. Rather, the approach taken here attempts to 

situate discrunination in relatively M n e d  areas, As such, this approach is an inmemental 

one, addressùig one case at a tirne. Moreover, this chapter aclmowledges that not a l l  

prejudicial behaviour automaticdy @es rise to a tort:3u as exemplified by recognizing the 

associational sphere as generaily outside the scope of such duties at law?' 

Second, this chapter does not attempt to base the mation of the duty to provide equal 

service on public policy drawn fiom human nghts codes. In fact, the silence of the Alberta 

Human Rights Code served as a catalyst to tuni to the pnnciples of the common law. Such 

an approach goes some distance to meeting the concems raised by the Supreme Court in 

Bhadaurfa with respect to the relationship between the concept of public policy under a 

statute and under the common law. Moreover, this chapter suggests that the public policy 

as to the identity of his patrons is less îùndamental then the interest of a landiord as to the group identity of her 
tenants, 1 have failed to W y  grasp the reasoning provideci in support of such a distinction, as well as those 
presented to support a distinction between the proper enforcement mechani'sms in these two situations- As 
mentioned, the approach suggested here does not accept categorical differences between the types of 
interactions. However, as a matter of theory, both the approach suggested here and that adopted by Coval and 
Smith recognize the centrality of human agency [dignïty]- "' For the constitutional implications of an associationai space fiom which one can evaiuate the values of 
the system see chapter 2- 

See discussion in LN- Klar supra, note 68, at 393. 
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aspect integrai to the common law is Merent from that gieaned fIpm human nghts codes in 

that it does not require a demonstration of historic discrimination against a certain group, 

nor its enumeration as such. The mere resort to group-based characteristics was, in some 

circumstances, inconsistent with the common law. 

Having said that, 1 have not addressed aii the potentid issues which might arise fkom 

establishing the duty to provide equal service, or the duty to provide acceptable reasons to 

employment applicants- For example, the issue of remedies was not adequateiy expiored 

here. Should nominal damages be sufncient- Can the court take into consideration the 

humiliation ïnvolved in k ing  subjected to detrimental treatment due to sexuai orientation 

and analogous grouods?r3* Can the court issue declaratory relief invalidating discriminatory 

As rnentioned above, furthec work needs to be done in order to fully outline the exact contours of a 
cause of action in ton which allows a pIaintiff a remedy against instances of discrimination when proximity is 
estab lished in non-associational, profession-based interactions. 
434 See Corrstantine, supra note 93. Compare: Coval and Smith. supra note 3 L 1, arguing that rnanetary 
compensations for discrimination in job applications is problematic, since the most an applicant can hope for 
is serious consideration, not hinng. However, one couid stilI. under such an anaiysis, claim nominal damages, 
as well as application costs. Furthenuore, should negotiacions begin, one may daim lost of alternative 
opportunities, had the job offer been withdrawn in bad faith, dependhg on the jm-sprudence regarding good 
faith- 

In Chat context, we should not overfook BrmmveIL v. National Arnccse~nent Co. Ltd (1914). 21 B-Ca- 
435 show level of court, where Mr. Branswell, a black person, bought an admission ticket (for whïch he paid 
ten cents) kom the wicket outside a theatre- Upon presenting his ticket a t  the entrance, he was refbsed entrance 
on the basis of a "mie of the house" denying admittance to people of coiour, Mr. Branswell protmed and 
calIed for a policeman, who escorted him back to the gate. "Some ta& was induiged in and the manager asked 
the policeman to take plaintiff away as there were many people coming in, and the policeman put hïs hand on 
plaintiffs shodder, told him to go away, and he went". The court, after trading that Mr. Branswell, holding a 
ticket, could not be de- admission, was awarded $50 as damages for "breach of contract and an assault". 
On appeal, the dissent pointed out that no damages beyond 10 cents were proven, and perhaps a sum of $5 
wouId have covered any nominal claim, However, the majority did not find the award excessive, aiiuding to 
the "assauitW- 

The importance of this case deserves, most LIkely, more then a fleeting reference in a footnote, in light of the 
differences between the version which appears in the official reporter (B-CR.) and the "most accessibIe serÏes 
of reports", the DLR, 123 DL&. 6151- The D L R ,  version does not include a statement of facts, submitted 
and signed by both counsels, which unfolds the sequence of events. The case itself does not otheMse refer to 

197 CFMTER ONE 



practices? Can the court issue an ïnjunction barring, for example, the filhg of a position 

until a person who was wron@y rejected may be reconside~~d?~~ In that context, the 

contours of the maxim ubi jus ibi remediim (where th- is law there is remedy) as 

incorporated in the famous decision of Lord Aolt in Ashby v. White:37 must be explored. 

Furthermore, it should be noted that thïs chapter dedt exclusively with situations akin to 

Vn'end, Chrisrie and Franklin, where the discrimination was intentional, and no issues of 

remoteness were present As scholars have noted, "sympathetic and intelligent care""' by 

future courts (and scholars) might be necessary to fuaher expIore the scope of the anti- 

discrimination principle in other situations, 

As will be s h o w  in chapter three, the assumption that the presence of the statutory ~~egime 

renders unavailable the common law not only skews the nature of the interaction between 

the statutory regime and the cornmon Iaw, it also overburdens the constitutional mgime. On 

the other hand, acknowledging the presence of the cornmon law as the default legal regme 

that govems interactions between jurïdical persons based on princïples derived fkom 

abstract moral agency, preserves a plane where the legislature and the judiciary may 

interact, before either constitutional judicial review or legislative use of S. 33 are engaged, 

race, nor to the Uifamous "house de," Yet it seems difficult to seriously suggest that the racial context p1ayed 
no part, even if only with respect to the darnages. 

This omission has thrown at Ieast one distinguïshed scholar a Little off-balance: Michael Taggart, in his 
introduction to a book he edited (The Province of AdminiStrative Law (Odord: Hart Pnbiishing, 1997)). felt 
obüged to enter a "disclaimer" foomote (p. 9 note 34) stating that "the report in the most accessible series of 
reports does not disclose the piaintiffs race or anything else suggesting that the case involveci racial 
discrimination- 1 have relied here on the historicai research of Constance Backhouse. "Racial Segregation in 
Canadian Legal History: Viola Desmond's Challenge, Nova Scotla, 1946" (1994) 17 Dal. LL 299. 
436 For a brie€ discussion of remedies, see DL Oliver, supra note 82 at 643, 
437 Ashby v. Whrte (1703), 2 Ld- Raym 938,92 E-R, 126- 
438 Gibson, supra note 29 at 150. See dso LN- Klar, supra note 68 at 394. 
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No iess probtematic is the potential thznning of the professional deliïation and debate 

which takes place within the legai commety, among judges, lawyers and academics, if 

human nghts codes are seen as exempting the common law from its ongoing self- 

evaluation. As recognized by the Tsraeli Supreme C O W ~ ~  and eIsewhere> the common 

law should not be ignored in a constitutional era, but rather, as will be shown in chapter 

three, shouid be exhausted before constitutional remedies are addressed, Taking the 

common law seriously reopens a unique forum for professionai debate with respect to the 

"best" understanding of age-old p ~ c i p l e s  and concepts on which the comrnon law world is 

based. Governed by professionai integrîty, such an honest debate is important in the quest to 

439 U A  6821193 Bank Hamiirachi Ltd v, Migàal et al 49(4) PD-  221 (L995), HIC 726/94 Klal Pension 
Fun& v. Treasury Mïnister et aL 48(5) PB, 441 (1994)- 
s<O It is worthwhile to note that the U S  Supreme Court Cc-. Anshander v. Tennessee Valley Authon-iy 
297 U.S. 288 (1936)l and the South African Supreme Court (Du Plesis v- Deklerk CCT 8195) have aiso 
expressed preference to Ieave the constitutionai arguments as a last resort, and fkst exhaust the common law. 
It shouid be noted that the non-appiicability of the South-AG.ican constitution, found in Du Ptesis, was 
changed in the final constitution. However, it may arguably d l  be the position of the court to develop the 
comrnon law prior to finding its silence unconstitutional, This is consistent with a recent Supreme Court of 
Appeals decision, The Conunissioner of Customs and Excire v- Container Logistics [Supreme Court of AppeaI 
of South Atnca, (28 May 1999) Fer Hefer JAJ. It shouid be noted, however, that recently the South AErican 
Constitutional Court has acted contrary. In Phannaceutical Manufacturers Association of SA and another In 
re-- the ex parte rrpplicattïon of the President of the Republic of South AfiCu und otfiers, CCT 31/99 (25 
Febniary 2000). the Court, per Chaskalson, P. found that the question whether the president of the repubtic has 
acted ultra vires an act of parIïament is a consn*n~nonal question, because the principle of legality Is part of the 
constitution. CIeariy, such a decision expands the punriew of the Constitutionai Court, and perhaps in the 
South Anican context, given the problematic performance of the general court system under apartheid, this is 
a positive development, However, from an analytical perspective, this decision eradicates the boundacîes 
between the constitution and administrative law, that is, the public prong of the common law- Such an 
approach impoverishes the over-al1 legitimacy of the system- (L thank Professor Dyzenhaus for pointing me to 
this development.) It is interesting to note that the Austraiian Court has retreated k m  its expansive 
approach to constitutionalizing the common law- In Lange v. Australian Broadcastrng AutfiorrSy (1997)- 189 
C.L.R. 520 the court chose an approach that showed greater deference to the common law- For a good 
summary of the development, and a recommended patb, see A, Stone, "Freedom of Politicai Communication, 
the Constitution and the Cornmon Law" (1998) 26 Federal L Rev, 217. 
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eradicate prejudice, while maintainhg associational spheres where disagreement is 

t~lerated?~ 

This chapter may be seen, then, as a s m d  step in the common law march, started some 

thousand years ago - a march which is not restricted to a singie jurï~di~tïon.u - to revisit 

the concepts upon which the cornmon Iaw is founded, as part of our professional duty to 

better understand the Iaw and the tools it provides to ameliorate injustices. 

u t  
See chapter 2. 

42 Professor Richard Epstein, in the introduction to his book (supra note 422) writes (at 7) that he has 
asked many people to refer him to any book or article that States in systemic t e m  the modem case for 
antidiscrirnination law against their common law alternatives, and none has been offered. If my argument is 
correct, Epstein's quest was mïsguided, because the duty to provide equal serivce upon request is integral to a 
systemic understanding of the common Iaw- 
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Chapter 2: A Charter-Free Domain 

"We usually suppose there is something special about the lm of the ~onstr-tution?" 

1. Overview 

1.1 Structure 

This chapter wiLl address the relationship between the Constitutionw and the common Iaw, 

by answering the following questions: why shouid we care whether the common law 

goveming non-govemmental entities elucidates and develops a doctrine with w hich to 

analyze discrimination in the private sphere? Other than aestheticdy, why does it matter 

whether disaiminatory behaviow by non-govemmentai entities is govemed by the 

common law legal regime or by the constitutional regime (and in particdar, by the 

constitutionai biII of rights)? Cm we not subject the common law to the constitutional biU 

of rights in such a manner that will ailow us to find that the common law's heretofore 

failure (or perceived failure) to address discrimination is unconstitutional, and M e r  that 

will allow us to amend the common Iaw to meet the normative requirements set out in the 

constitutional bill of rights? 

This chapter will argue that as long as the common law has not been displaced by 

constitutional law and as long as the common law is conceived of as a reason-based 

regime, the common law cannot and shouid not be subjected to constitutional judicial 

review. Put differently, this chapter will argue that the supremacy of the Constitution over 

eu R. S. Key, 'The State Action Doctrine. The Public-Rivate Distinction, and the Independence of 
Constitutional Law" (1993) 10 Const- Conun. 33 1. 



the common law does not entaii the requlrement that the common law incoprate 

constitutional values or rights- Rather, the only constitutional imperative that applies to, or 

is compatible wîth, the common law is the duty placed on the cornmon law (and the 

common law courts), to striveu5 for internai consistency and coherence; th& and nothing 

more or Iess. The alternative of subjecting the common law to substantive judiçial review 

over the manner in which the common law protects or idkinges constitutional rights 

ultimately inhibits the legitimacy of constitutionai noms as a product of on-going, 

meaninal deliberation, and so is inconsistent with that regime's source of Iegitimacy. 

Similarly, subjecting the common law to constitutional rights-based judicial review is 

inconsistent with the structure of the comrnon Iaw as a defauit Iegal r e m e  constituted 

around abstract moral personality. As wiU be argued below, in a unitary state, or in a 

federal entity which does not bihiicate the common law across its communities by linking 

it to an organic, cultural element of "we, the people" in each statelprovince, the common 

law governing non-governmental entities is incompatible with substantive, constitutional 

rights-based judicial review. When the common law as an idea is organized around, and 

denves its Iegitimacy from, a certain concept of reason, rather than fkom a hierarchical 

position in a normative pyramid which reflects the particular will of the particula. nation, 

constitutionai review could oniy hold the common law accountable to its foundation - 

reason. 

444 As a matter of definition, th*s chapter will use the tenn "Constitution" to include the Constitution in its 
entirety, including the Charter. When necessary the argument will focus on the Charter as a distinct part of 
the Constitution- 

While the common law. as a forrn of human knowledge, may never achieve full coherence and 
consistency, since epistemologicaily it seems that our understanding of the world, including the moral world, 
is bound to be less than complete, the process of common iaw adjudication is under a constitutional duty to 
stnve for consistency and coherence- The duty, 1 argue, is inward looking, directed towards the constitutive 



nlustrating the argument though the particular, that is, through the achial Canadian 

stmcture and jurisprudence, entails engaging with the interpretation of S. 32 of the Charter 

and the leadùig case which has interpreted this section in our context - Dolphm 

~ e l i v e r y . ~  

The structure of this chapter wili therefore be as follows: the remaining part of the 

introduction will bnefly outhe the Dolphiiz decision, and present the dilemma that was 

beiore the court- Section two will search for an answer to the cou 's  dilemma in the 

abstract andysis of the conceptual requUements denved fkom the constitutive cores of the 

cornmon law and the constitutional regirnes. This section wil l  outline the tension that 

would arise witiün the constitutional regime should its substantive rights be superimposed 

on the common Iaw governing non-governmental entities, and within the common law, 

should it be subjected to such iorm of judicial review. The third section of this chapter will 

move from the abstract to the particular by analyzing Dolphin as part of the Canadian 

system. This section wiU demonstrate the relevancy of the legislative history of the 

Condtuîion Act 198S. It will next situate Dolphin as part of the Canadian federal design 

and channels of institutional discourse, and will then conclude by addressing some of the 

criticism against the main holding of Dolphin, namel y the non-applicability of the Charter 

to litigation between non-govemmental entities on the basis of private law d e s .  

- - -  - 

elements of the common Iaw, r a h r  than outward Iooking, toward the values a certain community has chosen 
to include in its constitution. 
446 Rerail, Wholesale and Departmenr Store Union v. Dofphin Delivery, 119861 2 S.C.R. 573 ( k t  
referred to in the introduction, supra note 27). 



1.2 Applkatfon of the ConsWufion to the Common /aw: Dolphin 
Del ivery 

Whereas the investigation of the interaction between the statutory regime and the common 

law was informed by the Canadian case of Bhzdaunà and its failure to conceptualize 

proximity in certain interactions, the interplay behween the constitutional regime and the 

common law is informed by Dolphik It is therefore necessary to outhe the main holdings 

of the case- 

At the center of Dolphin was a dispute between R-W.D.S.U, a labour union, and three 

courier companies: Dolphin Deliveries, Purolator and Supercourier, AIlegedly, Dolphin 

Deliveries had assisted Purolator, which was in a labour dispute with its employees. The 

union representing Purolator employees sought fiom the British Columbia Labour Board a 

declaration that Dolphin was an ally of Purolator so as to render la- the picketing of 

Dolphin's place of business under British Columbia legislation. The Labour Board found 

that it lacked jurisdiction because the union's collective bargainhg relationship with 

Purolator, and any picketing done as a consequence of this relationship, was govemed by 

federal legislation which precluded the applicabiiity of the provincial code and thereby 

restrïcted the jurisdiction of the provincial labour b o a r d .  Since the Canada Labour 

codeu8 was silent on the matter of picketing, the comrnon law, as the default legal regime, 

was the relevant normative source goveming the legality of picketing in these 

circumstances. After the union informed Dolphin that îts place of business in Vancouver 

would be picketed unless it ceased to assist Purolator, Dolphin applied to the British 

447 Parenthetically, it should be noted that the substantive norms of the British Columbia statute, as 
mentioned in the Supreme Court decision, would have rendered the picketing of dies imlawful. See 



Columbia Supreme Court for a quia hinet injunction barring picketïng. Sheppard L.J.S.C. 

granted the application on the grounds that such picketing wouId amount to the 

commission of a tortuous act - induchg a breach of contract between Dolpbin and its 

employees and between D o l p h  and its customers - and the picketing did not occur. 

Sheppard LJ.S.C. found insuffiCient proximity between Dolphin and the union Cwhich 

represented Purolator employees), and thus found that the piedominant purpose of the 

picketing was to injure Dolphin rather than to disseminate information and protect the 

union's interest as part of a labour dispute with the employer, In other words, the court 

found ccsecondary picketing" unlawful under the common Iaw. The union did not challenge 

that finding of law; rather, in its appeal to the British Columbia Court of Appeal, it raised a 

Chaner daim agaùist the common Law prhciples adopted and applied by the judge of first 

instance. Specifically, it claimed that the common law nile on secondary picketing violated 

S. 2@) and 2(d) of the Charter, d e h g  with -dom of expression and association, 

respectively. The British Columbia Court of Appeal found against the union and dismissed 

the claim; the union received leave to appeal to the Supreme Court of Canada, Iimiting its 

arguments to s. 2(b). 

The Supreme Court, per McIntyre J., found in obiter, that picketing is a protected form of 

expression. However, he stated that the civil tort prohibiting the inducement of a breach of 

-- -- 

Dolphin, supra note 446 at 592, refemng to ss. 85(3) and 88 of the British Columbia Labour Code, R.SJ3.C. 
1979, c. 212, as amended. 
148 R . S C  1970, c. L-1. 



contract is a reasonable Limit on the hfihgement of the nght when the tort is relied on for 

an injunction? 

In its ratio, the court heId that the Charter does apply to the common law at large, by 

virtue of S. 52(1) of the Constitution Act, 1982:~ however the court proceeded to 6nd that 

the Charter does not apply to Litigation between two non-governmental entities, relying 

soleIy on the common law as the normative source goveming the remedies sought?' The 

result of the niling is that the Charter is applicable to the common law governing 

administrative action and to a i i  iitigrttion where the govenunent or its agencies are a Party. 

The Charter does not apply to the common law goveming non-govenunental entities in 

litigation between two private parties: 

It is rny view that S. 32 of the Charîer specifies the actors to whom the 
Charter WU apply. They are the legislative, executive and administrative 
branches of govenunent. It will apply to those branches of govenunent 
whether or not their action is invoked in public or private iitigation. . . . m e  
Charter] wiU apply to the common law . . . only in so far as the cornmon law 
is the basis of some governmentai action which, it is alleged, infiinges a 
guaranteed nght or freedom. . .. The element of govemmental intervention 
necessary to make the Charîer applicable in an otherwi-se pnvate action is 
difficult to define. We have concluded that the Charter applies to the 
common law but not between private parties? 

The Court reiied upon several arguments for its conclusion. These arguments codd be 

classined dong four main headings: arguments centered on the constitutional text, 

Dolphin, supra note 446 at 588, aad 592. 
450 TO adopt a construction of s 52(1) which would exclude h m  Charter application the whole body of 
the common law which in great part governs the rights and obligations of the individu& in society, would be 
wholly unrealistic and contrary to the clear language ercployed in S. 52(1) of  the Act" Dolphin, supra note 
446 at 593- "' "I am in agreement with the view that the Charter does not apply to private Litigation. It is evident 
frorn the authorities and acticles cited above that that approach has been adopted by most judges and 
commentators who have dealt with this question. In my view, S. 32 of the Charter, specifically dealing with 
the question of Charter application, is conclusive on this issue." Dolphüt. supra note 446 at 597.. 
452 Dolphin, supra note 446 at 598-99. 



arguments resting on the design of the Charter, arguments cenmd on the nahue or 

function of the Charter, and poiicy arguments centred on the possible legal effects of 

subjecting non-govenimental interaction based on the common law to Charter-based 

judicial review- 

As for textual arguments, the Court found that the words "Patliament and government" or 

"legislature and govertuneni!' in S. 324" refer "not to government in its generic sense 

meaning the whole of the governmental apparatus of the state - but to [the iegislative and 

executive] branch[es] of g~vernment".~ The Court thereby excluded fiom Charrer 

application adjudication in courts where the legislature or the executive are not parties and 

where Legislation or regdation (as the product of the legislative and executive processes) is 

not the normative source upon which the parties base their rights and obligations. 

A s  for arguments relying on the institutional design established by the Charter, the court 

cited approvingly Professor S~inton'~' for the proposition that in reaching an agreement to 

enact the Charter, federal and provincial governments focused on the institutional dialogue 

between the courts and the legislatures incorporated into S. 1 and S. 33. 'The govenunents 

did not address the application of the Charter to pnvate action, and indeed it would have 

been strange for them to do so, for their existing human rights codes address that 

453 S. 32- (1). Application of Charter, reads as follows: 
This Charter Applies 
(a) to the ParIiament and government of Canada in respect to aii mattefs within the authority of 

Parliament including ali matters relatlng to the Yukon Territory and Northwest Temtones; and 
(b) to the legislature and govenunent of each province in respect CO aü rnatters within the authority of the 

tegislahue o f  each province. 
Dolphin, supm note 446 at 598. The court relia also on the use of these ternis in the Constifution Act. 

1867, ss 12.16 and 132- 
K. Swinton. "Application of the Canadian Charter of Rights and Freedoms" in W.S. Tamopolsky and 

G.-A. Beaudoin, eds., The Cmadian Charter of Rights and Freedom - Commenrary (Toronto: CarsweU, 
1982) at 47-48. 



matter"? Put differently, the Charter enhanced a system of dialogue between the 

judiciary and the legislature; this structure of dialogue does not address possible dialogue 

between the common Iaw courts and the courts empowered to interpret and apply the 

constitution, and in fact it would be odd to envision such a dialogue, since in Canada 

couas of general jurisdiction are vested with both common law ancl Charter adjudication- 

As for arguments on the nature or fimction of the Charter, the court referred to Professor 

Swinton for the proposition that "a Charter of Rights is designed to bind goveniments, not 

private actors. This is the nature of a constitutional document: to establish the scope of 

governmentai authoity and to set out the terms of the relationship between the citizen and 

the state and those between governmental organs"? In the temiinology of this thesis. the 

hinction of the Charter is to regulate the political processes by ensuring that the 

legislatue, and the executive acting pursuant to legislation, will not violate basic human 

rights (udess their actions can be saved by S. 1, or by the temporarily suspension of the 

relevant right pursuant to the invocation of S. 33). The Chalter does not govem the reason- 

based elucidation of the common law principles, which occur through different processes. 

As for policy arguments, the court noted with approval Professor Swinton's opinion that in 

choosing between Charter protection and statutory protection, the regdation of human 

rights violations in the private sphere is better Ieft to the statutory regime, which can more 

effectively balance privacy concerns and equality rights by creating weli-tailored 

prohibitions against discrimination in the provision of public goods and at the same time 

establish bona fide job qualifications. 'nie Charter is not so refined and provides no 

456 Ddphin. supm note 446 at 595. citïng Swinton, supra note 455 at 48. 
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&delines for its appli~ation"~ in the private sphere. Furthemore, Swinton noted the e 

Charter does not provide any built-in structure for conciliation preceding adjudi~ation;~~ 

such conciliation codd be conducive for educating the parties involved without 

accentuating the adversarial rift inherent in Charter adjudication. 

Another policy reason the Supreme Court referred to is found in the reasoning of the 

Ontario Court of Appeal in Re Blainey and Ontario Hockey ~ s s o c i a t i o n , ~  which 

incorporated the opinion of professor ~arnopolsky:~' 

In our own case under the Charter, it is suggested that S. 15 is not Iikely to be 

applied Ïn the courts except in cases where a disahinatory act is committed by 

legislative action, and the jririsdiction concemed does not have an ovemding 

clause in its Human Rights Act, as do Alberta, Quebec and Saskatchewan- This 

would be so m a u s e  it is umecessaryl. . . . Every jurisdiction in Canada has an 

anti-discrimination statute which is explicitly made applicable to the Crown. It 

is unlikely, therefore, that a cornplainant would resort to a constitutional action 

in the courts, rather than the cornplaint process under the anti-discrimination 

laws. 

As for the possible effect of a decision to apply the Charrer to private Iitigation, the 

Supreme Court accepted the arguments of Anne McLellan and Bruce Elman,- stating that 

the Chatîer should apply only to governmental action: "To hold otheMnse would be to 

increase the scope of the Charter immeasurably. In cases involving arrests, detentions, 

searches and the like, to apply the Charter to purely private action wodd be tantamount to 

' ~ 7  Dolphùl. supra note 446 at 596, citing Swinton, supra note 455 at 44-55. 
DoIphUS supra note 446 a t  594, citing Swïnton, i '  

0S9 md- 
460 (1986), 54 OR. (2d) 513 (CA). "' In W.S. Tarnopolsky and &A. Beaudoin, eds.. The Cmdkn Chnner of  Rights ond Freedoms - 
Conunentary (Toronto: Carsweiis, 1982). at 422-23- 

k McLellan and 8- P. Elman. "To Whom Does the Charter Apply: S o m  recent cases on a 32?" 
(1986) 24 Alta L Rev, 361 a t  367. 



setting up an alternative tort system. In the area of private discrimination, an entireIy new 

system of civii iÏabÏlity In cornpetition with the dispute resolution mechanisrns fostered by 

human rights legislation would resdt" " 

Judging not only by the substance but also by the tone of voice, some scholars view 

Do[phin Delivery as a red cloth? If prior to Dolphul the academic world was split on the 

applicability of the Charter to non-govenunental action,'6s the slew of articlesa that 

663 Dolphin. supra note 446 at 597- 
464 See e-g- D. Beatty, "Constitutionai Conceitsl The Coercive Authorïty of the Courts9* (1987) 37 W - T . U .  
183. 

For a review of the positions among Canadian xholars on the issue of Charter appiication before and 
after Dolphin, see G- P- Crann, 'How Far Does the Charter Reach? A Theoreticai Review of the Section 
32(L) Debate and Canada's Emerging "Govenunentai Action" Doctrine" (1988) 47 KT, Fac. L Rev. 156. 
Positions referred to include: P- Bender, 'The Canadian Charter of Rr'ghts a d  Freedoms and the United 
States Bill of Rights: A Cornparison" (1983) 28 McGiII LJ, 811 at 826-32; JI Fichaud, "Analysis of the 
Charter and its Application to Labour Law" (1984) 8 Dalhousie LJ. 402; The Hon- G-V. LaForest, "The 
Canadian Charter of Rights and Freedoms: An Overview" (1983) 61 C m  Bar Rev, 19 at 27-8; W.R. 
Lederman, "Democratic Parliaments, Independent Courts, and the C a d i a n  Charter of Rights and 
Freedomî" (1985) 11 Queen 's LJ- 1; A.A. McLellan & BP- Elman, supra note 462; JP- Richards & G.J. 
Smith, "Applying the Charter" (1983) 4 Advocatesr Q, 129 at 158; K- Swinton, "Application of the Canadian 
Charter of Rights and Freedoms" in W.S. Tarnopolsky and G.-A. Beaudoin, supra note 455; W.S. 
Tarnopolsky and Beaudoin, "The Equality Rights (ss- L5,27,28)" in W.S- Tarnopolsky and G--A. Beaudoin, 
supra note 455, 395 at 422-3; ID- Whyte, "The Effect of the Charter on Non-Cnminal Law and 
Administration" (1982). 3 CHRX.c/82-7; J D ,  Whyte, 'Ts the Private Sector Affected by the Charter?" in L- 
Smith et al., e&., Righnng The Bafance: Canada's New Equality Rights (Saskatoon: Canadian Human Rights 
Reporter, 1986) at 145; H. Burn, "The Canadian Charter of Rights and Freedoms as an Instrument of Social 
Development" in C. Beckton and A- W- Mackay, eds., The Courts and the Charter (Toronto: University of 
Toronto Press in cooperation with the Royal Commission on the Economic Union and Development 
Prospects for Canada L985) 1; Y. De Montigny, "Section 32 and Equality Rïghts** in A-F- Bayesfsky and M. 
Eberts, eds., Equality Righrs and the Canadian Charter of Rights and Freedoms (Agincourt, Ont: CarsweU, 
1985) at 565; MX- Doody, "Freedom of the Press, The Canadian Charter of Rights and Freedoms and A 
New Category of Qualified Pnvilege" (1983) 61 Cm Bar Rev. 124; D. Gibson, "Distuiguishïng the 
Governors fiom the Governed: The Meaning of "Goverrunent under Section 32(1) of the Charte? (1983) 13 
Man LJ, 505; D. Giison, The Law of the Charter: General Pniiciples (Toronto. Ont-: Carswell, 1986) at 85; 
M. Gold, "A Principled Approach to Equality Rights: A Preliminary Inquiry" (1982) Sup- Cr- L Rev. 13 1 at 
157; H. Lessard, "The ldea of the 'Private': A Discussion of State Action Doctrine and Separate Sphere 
Ideology" in CLM- Boyle et al., eds., Chartematch: Reflem'ons on Equatity (Toronto, Ont-: Carswell, 
1986) at 107; R.A. MacDonald, "Postcript and Prelude - The Jurisprudence of the Charter: Eight Theses" 
(1982) 4 Sup- Ct- L Rev. 321 at 34649; D, Madot, "Li'bel Law, Fiction and the (1983) 21 Osgoode 
Hall LJ. 741; M- Manning, Rights, Freedoms and the Couns: A Practical Analysk of the Constl-tution Act, 
1982 (Toronto: Emond-Montgomery, 1983) at 115-26; A Pratt, "The Charter and How To Approach it: A 
Guide to the Civil Practitioner" (1983) 4 Advocates' Q- 425; L. Smith, "Charter Equality Rights: Some 
General Issues and Speçinc Application in British Columbia to Elections, J e e s  and ïlle@hxy" (1984) 
U. B K .  L Rev. 349 at 354-63. 

A partial survey of the iiterature addrcssing Dotphin and the applicability of the Charter to 
interactions by non-govemmental entities includes: J. M, Cantin, 'The Labour Relations and the Canadian 
Charter; the aftermath of the first decisions*' (1988) 19 Revue Generuf de Droit 895; DE- Bur & JX. Kehoe, 
"Developments in Constitutional Law: The 1992-3 Term" (1994) 5 Sup. Ct. L Rev- 29 at 74; B. Slattery, 



followed Dolphhz suggest that the legai community, as a general matter, 

applicability of the Charter to the common Iaw governïng private entities as 

at least remained unconvinced by the court's reasoning- 

saw the non- 

a caIamity, or 

The essence of the critique is clear: the cornmon law is law. As such, it is subject, pursuant 

to the supremacy clause, to the Constitution, inçluding the Charter. There is nothing 

unique about the common law which sets it apart h m  statutory Iaw for the purposes of 

Charter application. Common Iaw d e s  can violate Charter rights just as might statutory 

provisions; private corporations pose a danger to liberty and equaiity no less than the 

governrnent. For the union members in Dolphin, it would make Iittle difference whether 

their rights were violated by the British Columbia Labour Code, or by the employer relying 

on a common law rule prohibiting secondary picketing; in both cases a constitutional right 

is allegedly violated Iudges and judge-made law should not be above the Charfer, but 

rather subject to the Charter, since in their law-making capacity, judges and judge-made 

Law are an element of the coercive power of the state, which the Chmter was designed to 

regulate. Thus, parties to any litigation should be entitled to challenge the d e  under which 

remedies against them are sought, or challenge the inadequacy of a d e  as violating a 

constitutional right- 

- - 

'The Charter's Relevance to Private Litigationr Does Dolphin Deliver?" (1987) 32 McGilf LJ. 905; J.-D- 
Gagnon, "L'arrêt Dolphin Delivery: La porte est-eue ouverte ou fermée?" (1987) 32 McGiZl LJ- 924; B- 
Slattery, "Charter of Rights and Freedoms-- Does It Bind Private Persans*' (1985) 63 Cam Bar Rev, 148; M- 
MacNeil, "Courts and Liberai Ideology: An Analysis of the Application of  the Charter to Some Labour Law 
Issues" (1989) 34  McGill LL 86; A- Acom. "Gender Discrimùiation in the Common Law of Domicile and 
the Application of the C a ~ d i a n  Charter of Rights and Freedoms" (1991) 29 Osgoode Hall LJ- 419; D. 
Beatty, supra note 464; J.A. Manwaring, "Bringing the Common Law to the Bar of Justice: A Comment on 
the Decision in the Case of Dolphin DelÉvery Ltd." (1987) 19 Ottawa L Rev. 413; B. Ethenngcon, 
"Constitutional Law - Charter of Rights and Freedom, Sections 2(b) and L - Application of the Charter to 
the Common Law in Pnvate Litigation - Freedom of Expression - Picketing in labour disputes: Retail, 
Wholesale and Dept- Store Unùm, Local 580 v. Dolphcii Delivery Lrd" (1987) 66 Can, Bar Rev. 818; G- 
Otis, "The Charter, Private Action and the Supreme Court" (1987) 19 Ottava L Rev. 71. 



Moreover, specific aspects of Dolphin - its reasoning and the effect of its reasoning - were 

noted as problematk h c a l h g  for a reversal of Dolphiiz, scholars have emphasized the 

following factors: the text of S. 52; the Illegitimate mle Iegislative history (original intent) 

played in the court's reasoning; the arbitrary distinction between the common Iaw and the 

civil law drawn by Dolphin, and; the failme to acknowledge that in Canada the common 

law was incorporated through reception acts (Le., is binding because of statutes)?' 

The few articlesa that were written in what couId be constmed as a partial defence of the 

ratio decidendi of Dolphin were themselves critical, and were drowned by voluminous 

critique, some of which mounted a critique agaïnst the Chauter and liberalism in generaLsQ 

The court itself recently delivered de ci si on^^'^ that are difncult to reconciie with Dolphin. 

Under such circumstances, presenting a defense for Dolphin, even if a modified one, might 

reflect a temporary Iapse of judgment. A careful scrutiny of the analytical structure upon 

167 Most of the elements stated above are found in Slattery, 'The Charter's Reievance to Pnvate 
Litigation: Does Dolphin Deliver?, supra note 466, These arguments wii i  be discussed in detail in section 3, 
below. 

P. Hogg, in 'The Dolphin Delivery Case: The Application of the Charter to Private Action" (1986) 51 
Sask. L Rev. 273 (first referred to in chapter one, supra note 179). supported non-application of the Charter 
to the private sphere but did not support the non-application of the Charter to courts. With respect to the non- 
applicability to the common law, after stating his disapproval, stemmiag fiom the oddity of distinguishing 
between the normative sources, Hogg recognized that "[tlhe Supreme Court of Canada is nght to be 
concerned that the application of the Charter to any mie of the common law would tater require difncult 
distinctions to be drawn ifa zone of pnvate action is to be shielded nom Charter review" (277-78)- R Eliiot 
and R. Grant, "The Charter's Application in Private Litigation" (1989) 23 KB-C L Rev. 459, support the 
non-applicability of the Charter to some private conduct because they perceive the court to be at an 
institutional disadvantage with respect to forging out a consensus that they believe is necessary for the 
governance of the complex issues of social poticy that mire the sphere of private relationships; J D -  Whyte, 
"1s the Private Sector Affecteci by the Charter?" în L Smith et al.. edr., Righting The Balànce: C d a ' s  New 
Equalîty Rights, supra note 465. 
*9  A. Hutchinson and A. Peîter, "Private Rights/Public Wrongs: The Liberal Lie of the Charter" (1988) 
38 U.T.LL 278; and see rebuttai by D. Dyzenhaus, 'The New Positivists" (1989) 39 UXLL 361- It should 
be noted that Dyzenhaus, in his defense of Ii'beraiism and Charter rights, is careful to state that Mchtyre was 
wrong in Dolphin (îbid, at 377). 
470 Vrîend v. Alberta, CL9981 I S-CR. 493 (referred to in the introduction, supra note 4); Eldridge v- 
British Columbiâ, Cl997 3 S.C.R. 624 (referred to in chapter one, supra note 179). 



which Canada as a federal constitutionai democzacy rests, however, leads to the conclusion 

that the logic of Dotphin is correct. 

Pnvate law, namely the common Iaw which governs the interaction of individuals, as an 

idea or a concept, is incompatible wiîh the notion of Charter-based judicial review- 

Moreover, the legitimacy of the Charter demands that the common Iaw goveming 

individuals, as the residual normative regime which must construct the legal subject (the 

individual), and which must govem di interactions between indivlduds not covered by 

statutes, shouid remain outside the reach of direct Charter application. Any conclusion to 

the contrary Ieads to a Iegitimacy deficit which threatens to undennine the daim for 

dernocrac y upon which the Canadian Constitution rests, Therefore, presenting yet another 

view of the cathedcai is called for, as part of the extensive applicability debate? 

"' Those interested in the debate should consider, inter alia, B. Hough, "Equaiïty Provisions in the 
Charter: Theu Meaning and Interrelationships with Federal and Provincial Rights Acts" in A- W- MacKay et 
aL, eds., The Canadian Charter of Righrx Law Practice Revolutionüed (Halifax: Dalhousie Univemmiy, 
1982) at 306; J. L Laskin & P- Hughes, "The Charter and the Code" in Law Society of Upper Canada, 
Continuing Legal Education Department, ed., ffuman Rights (Toronto: Dept of Education. Law Society of 
Upper Canada, 1983); C- B- Lewis, "The Legal Nature of a University and the Student-University 
Relationship" (1983) 15 Ottawa L Rex 249 at 270; G- J- Smith, ed., C h t e r  of Rights and Admr'nrSrratnre 
krw (Toronto: Carswell, 1983); D- Llueks & P- Tnidel, "L'application de la Charte canadienne des droits et 
libertés aux rapports de droit prive (1984) 18 RJ-T, 219; A- W- MacKay, "The Caridan Charter of Rights 
and Freedoms A Sprïngboard to Students' Rights" (1984) 4 Windsor Y.B. Access Just, 174 at 182; W- D, 
Moull, "Business Law Implications of the Canadcan Charter of Righrs and Freedoms" (1984) 8 Can- Bus. 
LJ. 449; K. Norman, "The Charter for the Public Sector and for the Private Sector, Human Rights Codes: A 
False Dichotomy Leading to the Wcong ResuIt- An Open Letter to the Hon- J- Gary Lane, Q.C., Minister of 
Justice and Attorney General" (1984), 5 CJ3.R.R- U84-5; A. Petter, "The Charter and Private Action: The 
Impact of Section 15 on Human Rights Codes" (1984), 5 CJ3X.R- Cl84-1; M- L. Pikington, "Damages as a 
Remedy for Wngement of the Canadian Charter of Rights and Freedoms" (1984) 62 C m  Bar Rev. 517; 
J.B. Baker, "Fighting City Hall with the Equality Rights Provisions of the Cmadkan Charter of Rights and 
Freedoms" (1985) 43 Advocare 69; R.GL Fairweather,-'Trocedufal Fairness: A Chailenge for the Canadian 
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The view presented here, as mentioned in s.l.1 above, consists of three tiers: h t t  a 

theoretical argument will be presented suggesting the non-applicability of the Charter to 

the common law governing non-govemmental entities fiows fiom the constitutive eIements 

of these regimes. Second, an institutional argument wilL be put forward, in support of the 

Section 96 of the Constitution Act, 1867" in C- F- Beckton & A- W- MacKay, eds., The Courts and The 
Charter floronto: The University of Toronto Ress, 1985) 223; 1- G- Richards, "The C h e r  and Private and 
Public Sector Corporations: Scope and Application" in Canadian Institute for Professionai Development, ed., 
The Charter and the Corporatron: Néw VIrtus for Corporate Rights (Toronto: The Canadian Institute for 
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Coexistence Des Chartes Canadienne et Quebecoise: ProbEmes D'interaction" (1986) 17 RD-US- 49; A 
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same conclusion- And =ci, at the price of some repetition, the critique against Dolphiiz, 

outlined earlier in this section, wïLI be confronted, 

2. The Constitutional Bill of Rights and the Common Law in a 
Democracy: An Analytical Clash? 

2.1 1s tha Common Law Compafible wiüi Charter-8ased Judicial 
Revîe w? 

One way to understand the incompaa'b~ty of the common law with judicial review that is 

based on a constitutional bill of rights involves examining the normative sources upon 

whkh the different legal regimes draw their legitimacy, The thnist of the argument here is 

that subjecting reason-based common Law to the Charter is Iike mEng oïl with water: the 

two "exist" on different normative planes which do not intersect so as to d o w  for review 

of one by the other. Either Charter n o m  replace the common law, much Lüce statutory 

provisions replace a common law nom, or the Charter presents an argument of reason 

before the common Iaw court, an argument the court cannot ignore but an argument that 

nonetheless cannot enjoy an a prion higher hierarchicd status, and therefore does not iend 

irself to the concept of constitutional judiçial review 

The common law, as mentioned in the introduction, is a construct which derives its 

Iegitimacy from our capacity to engage in mord reasoning with our fellow human beings. 

The content of the actual common law noms is binding not because it is the product of 

political decision by the representatives of the people; rather, common law noms draw 

their legitimacy from the concept of reason. These are the noms that a moral agent would 



anive at, as a product of deductive reasoning, by starting from his or her ability to fonn 

morai judgment withh a commwity, contInuing through the realization that other 

mernbers of the communi.ty are equal moral agents, (therefore if one morai agents deserves 

respect, al1 do), to the conclusion that some univetsaily binding norms ought to be in place 

if moral reasoning within a community matters? In other words, the fact that the 

legislature chose to treat the common law as an authoritative Iegal source, and the 

existence of the general conflict nile that ailows the legidature to intervene and change the 

scope and application of a common law d e  at any time, sfiould not obscure the normative 

justification for the content of the common law norms as Iegdly buiding. While the 

legislative product - the statute - is hierarchicaiIy superïor to the common Iaw, so as to 

suggest that the common law governs at the pleasure of the legislature, the body of the 

common law nonetheless exists beyond any actual legislative WU. Tt is ultimately a 

denvative of reason, or "common sense". Thus, the legislature, or the King in earlier times, 

could control the availability of, or access to, the common law; they could also replace 

common law norrns. However, the content of the common law noms as legal noms is 

not dependant upon such will. 

While the common law is organized around a concept of reason, the statutory regime is 

organized around the idea of political choice, or will. The justification for the product of 

the political process in a democracy is that it represents the wiil of the majority, namely the 

aggregation of the actual, positive voütion of the people, d e r  a l l  compromises have been 

472 This is the basic Kantian-Hegelian move. For a Kantian anaiysis of the common Law see E. Weinrïb, 
i w a  note 484. For Hegetian analysis see A. Bnidner, The Unity of the Common Law (Berkdey, Calif,: Univ. 
of Calif. Press, 1995, fkst referred to in the introduction, supra note 9). For a succinct exposition of the three 
"moments" Ieading to the realisation of private law see L. Weinri'b and E, Weirm'b, "Constitutional Values 
and Private Law in Canadc papa presented in 'Human Rights in Private Law", a coderence held in Tel 
Aviv May 21-25.2000. Manuscript with the authors- 



made to secure a majority- At the nsk of stating the obvions, it shodd be recaiied that the 

actual will of the people matters because through the expression of such will the people 

assume responsibility over its goveniance- Self govemment, then, cannot be meanïngful 

without relying on the acmd choice of the governed regarding the content of the noms by 

wish they want to be govemed, 

Because statutes are a representation of majontarïan will, legislative purpose matters 

Therefore, the adjudicative process which interprets and enforces legïslatïon is concemed 

with questions such as "what did the legislation seek to achieve", for which it is legïimate 

to present evîdence fiom the cirafting stages of the statutes, legislative debates and 

speeches of the relevant ministers when presenting the legislation? 

The Charter, as the constitutional component which prescribes the substantive duties owed 

by the state to the individual, may be seen as haviag a leg in both camps, wiU and reason. 

The Constitution, including the Chaner, is a positive act, representing an actual political 

choice, as approved by the representatives of the people. Moreover, the Constitution 

contains explicit procedures for its amendment, which rest on popuiar vote. At the same 

time, the Constitution, and in particular the Charter, seek to pronounce the pnilciples upon 

473 It shouid be noted that the wili-based paradigm d o a  mt ailow the interpreter to ascribe weight to the 
preferences of the legislatures in their personal capacity, Ethey voted for one  section or another because they 
wished to go home, because they dld not pay attention, because they held a personal p d g e  against the bill's 
sponsor, or for other such personal reasons, they were arguably breaching their role as representatives of theü 
constituencies. Therefore the representatives' mental state of mind at  the particular moment of  casting vote is 
relevant oniy to the extant that it represents '>ublic" choices, namely choices on behalf of the: people who 
sent the representative to the legislature to vote, In that respect, we must ascrifi to a product of  the legislative 
process a "general" purpose [CR Sunstein, "'Naked Preferences and The ConstitutionTT (1984) û4 CoZum. L 
Rev. 16891, and at  the same time we must take notice of the choices and compromises b a t  shaped the final 
text, as far as these compromises pertaïn to the public interests at  play. 

This should not be read as if the Hansard should becom the ultimate source for statutory construction. 
See generally RI Sullivan, ed-, Driedger On the Constniction of Srarutes (Markhan, Ont-: Butterworths, 
1994)- The argument here is that evidence on actuai legislative purpose, including those contained in 
Hansard, cannot be ignore& 



which the nation is founded, The Charter may refer to remomble limits (Le., Fnvoke the 

concept of reason) as weII as prïnciples of fundamental content which seems to 

stem from moral autonomy. At least on some level, it seeks to protect the citizen by 

stripping her of al l  societal attnïbutes and demanding that the state treat her as a free and 

equal mord agent, capable of making moral choices and deserving equal respect. As such, 

the Charter may present a claiin derived fiom reason, not only kom will- In any event, 

either as an instrument of reason or a product of will, the Chamer cannot analytically apply 

to the common Iaw in an hierarchicai manner intrinsic to the concept of judicial review? 

As an instrument of wiU the Charter c m  replace a common law nom, or more accurately, 

displace it- However, such a process is analytically different from the proçess of subjecting 

the contemporary majoritarian will as expressed in federal o r  provincial legislation to the 

review of the majoritarian will embodied in the Constitution. In the latter case we can 

meaningfidly discuss the supremacy of the constitutional wïU over the "ordinary" majority, 

hence the ultra vires of the product of the ordinary majority. We c m  conceptualize the 

Iegislature, as the representative of the people, overstepping the boudaries positively 

granted to it by the people through the Constitution. Judicial review, then, is set in place to 

ensure that the legislature does not abuse its grant of authorïty. 

In contrast, the nonnative source of the common law, namely reason, is incompatible with 

the concept of will-based review. If the majority is unhappy with, or disapproves of the 

cornmon law rule, it may replace it with a statutory rule; its action is extemal to the 

reasoned-based common law. Even when the legislature seeks to correct a failure of the 

- - ' Sce J.M. Evans, 'The Pnnciples of Fundamentai Justice: The Constitution and The Comrnon Law" 
(1991) 29 Osgoode L J- 51- 



common Iaw courts to adhere to the prïnclples of reason, the act of intervention, as a 

positive act which draws at least part of its Iegitimacy h m  the wilI of the people, is 

extemal to the common law. As a will-based instrument, the particular Charter that we 

have is supreme because the majority so decided. It embodies certain n o m  because the 

majority so decided. In that respect, its relation to the common law is one of wiU to reason- 

The ultimate justification for the intervention is not because it represents a better 

understanding of the principles fiowing fiom reason. but rather because the majority 

decided the matter- Such reIation is not one of review, but rather one of replacement, 

displacement or suspension? 

Since the cornmon Law is organized around an aspiration for consistency and coherence, 

the statement "finding a d e  of the common law unconstitutional" is problematic. Either 

the mle is an integral and a consistent part of the entire common law web of priaciples, in 

which case the entire common law is found unconstitutional, or the d e  is inconsistent 

with the best reading of principles embedded in the common law in its integrity, and 

therefore the mie would be rejected by the common law as soon as it would be subjected to 

rigorous common law adjudication. The Charter, as an extemal instrument of will, is i P  

situated to challenge a specific nile of the common law without displacing the cornmon 

law altogether. 

As mentioned above, the Charter contains a reason-based prong of legitimacy as weU, not 

only because of the explicit incorporation of pruiciples of reasonableness and justice, but 

''' Marbury v. Madhon, supra note 19. 
Srr It should be noted that tùk stark discrepancy is mïtigated in practice, since the judicial process, 
entrusteci with judicial revïew, interprets the constitutionai noms  m a reason-bas& mannet, However, the 
jus~@cation of the review is will-based, and hence the nature of the process is not one of review, but one of 



because part of the justification of a constitution in a common law world rests on the 

inherent lunits on aiI law-making power? As an instrument of reason, the Charter may 

indeed present a claim with which the common law must take issue. The Charter may be 

invoked in common Iaw adjudication in order t a  support a certain argument. But such a 

role is not one of hieratchical review, since there is no "higher reason". There are only 

better or weaker arguments, and stronger or weaker coherence with other reason-based 

noms- In other words, the Charter can and ought to be invoked in cornmon Iaw 

adjudication as an interpretative aid, as part of a daim that the common law courts have 

failed in the past to M y  grasp the pnnciples that 8 0 w  most convincingly fkom the concept 

of our ability (and desire) to  engage in mord reasoning- But the essence of the reasoning 

process is  integrai to  the common law, rather than one which seeks to  implement extemd, 

Charter-based noms or values, As such, the process is not one of judiciai review, rather 

one of elucidation of the common law so as to  cohere with our best understanding of 

reason. 

displacement, even though the organ entnisted with the process generally operates dong reason-based 
parameters. 
"8 A.V. Dicey, in The uIw of the Connitufion (London: Macmillan, 1885) found, at chapter 1, that in 
England, the King in Parliament was sovereign, meaning "that ParLiament,., has, under the English 
Constitution, the right to make or uamake any law whatever; and M e r ,  that no person or body is 
recognized by the law of England as having a cight to ovenide or set aside the legislation of parliament"* 
However, Dicey notes later that the powers of the sovereign are limiteci externaliy and internally, E x t e d y ,  
there is the possiïility of civil disobedience if the electorate sees the law passed as ülegitimate; "the internai 
limit arises from the nature of the sovereign power itself', and by that Dicey means the conception of 
Parliament of its own role as a legislature in a particular nation, with its tradition, institutions and aspirations 
for an ideal type of government The post WWlI shift towards formal constitutionalism, then, could be seen 
as a realization that the conventions regacding what a democratïc Iegislature can or cannot do, Le., the 
intemal b i t ,  require to be explicitly set, so the legislature remaias faithfid to the dernomatic principles upon 
which its initial authority rests. 



The duty to develop the common Iaw in Iïght of constitutiond values, therefore, is not 

derived from the supremacy of the Charter, but fiom the common Iaw itself?' Nor is the 

content of the duty such that it demands that the common law mimic Charter values that 

are not reason-based, such as the compromise reached regardhg the status of the French 

and English Ianguages. Rather, the duty demands that courts, in deciding the scope and 

application of common Iaw prinçiples - including abstract ones such as public order, 

public policy or good faith - in concrete cases, grapple with the reason-based ptinçiples 

embedded in the bill of rights? 

As we see, the two possible normative sources of the Charter do not support submitting 

the common law to direct judicial review. Therefore, Dolphin (and progeny)"' is, at core, 

correct, even if the reasoning put forward by the court Ieft much unarticulated. 

The anaiytical incompatibillty unpacked above is aiso evidenced when we t u .  our 

attention to another constitutive element of the three legai regimes - the theories of justice 

around which each regime is organized. Attention to this variable may assist us in 

understanding the key paragraph in Dolphin, where Mchtyre L notes thata 

[t]o regard a court order as an element of govenunental intervention necessary 

to invoke the Charter would, it seems to me, widen the scope of Charter 

479 SIattery, 'The Charter's Relevance to Private Litigation: Does Dolphin DeLiver?" supra note 466 at 
921, assumes that the ducy must be derived fiom the Constitution, and foiiows to show a contradiction in 
Dolphin. The argument presented here differs in that respect See also Weinriïb and Weimï, supra note 472. " Some have caiied this approach the *'indirect appiÏcationl'approach. Set Justice k Barak, 
"Constitutional Human Rights and Private Law" (L996) 3 Rev. of Con- Studies 218; R, Tassé, "Application of 
the Canadian Charter of Rights and Freedoms (Sections 30-33 and 52)" in G-A Beaudoin & E. Ratushny 
edç., The Canadian Charter of Rightsand Freedoms, 2d ed. floronto: Carswell, 1989) at 90-101- 
48 L Cf. Hill v, Church of Scientology of Toronto, [1993 2 S.CE 1130, and Daîrhowa Cnc- v. Friends of 
the Lubicon (1996) 27 O R  (3d) 215- Whiie these cases are correct on the issue o f  application, it is unclear 
whether the actuai role Charter arguments played is consistent with common law adjudication, especially in 
Hill. 



application to virtually all private litigation. AU cases must end, if carried to 

completion, with an enforcement order and if the Charter precludes the making 

of the order, where a Charter nght would be infnnged, it would seem that all 

pnvate litigation would be subject to the Charter- In my view, this approach 

will not provide the answer to the question- A more direct and a more precisely- 

defined cornetion between the element of government action and the claim 

advanced must be present before the Charter appiies. 

What could Mchtyre J. have meant by a c C ~ ~ ~ e c t i o n  between the element of government 

action and the claim"? 1s it yet another example of muddled reasoning that scholars have 

grappled w i thy  A possible way to render this sentence meaningfid is to examine the 

different theones of justice accordhg to which the different Legal regimes are constituted- 

Whereas the legislature and the executive are concemed with theories of distributive 

justice, McIntyre J- could be read as realiPng that the common law court, when issuing an 

order in private litigation, is not pursuhg ccgovenunental" policies but is in fact correcting 

breaches of duties owed by one moral agent to another by viaue of their common 

agency? In other words, the common law courts, when judging disputes between non- 

governmental entities based upon common law causes of action, are an extension of the 

state in a different manner than the Legislatue, the executive. the administrative tribunals 

or a court of law which enfones Legislative policies. When adjudicating disputes between 

non-governmental entities based on common law causes of action, the courts are an 

extension of a community of abstract moral agents, govemed by universal rules. It is an 

extension of the nation-less state. The statutory regime and those acting pursuz.int to an 

483 Dolphin. supra note 446 at 600- 
Hogg. finds some moves in the judgment "flatly contradictory*', supra note 468 so as to suggest that 

the "inconsisteacies and ambiguities are, with respect, uncharacteristic, and suggest an imperfect knitting 
together of two different opinions.-." See also G- Crann, "How Far does the Chrter Reach?" (L988) 47 UX 
Fac. L R a r  156 at note 37. 
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enabling statute, are, on the other hanci, organized around the promotion, development and 

application of particdar theories of distributive justice, includïng theories of risk 

allocation. This is one of the legislature's primary raisons d'être? The state action 

involved in common Iaw adjudication is different fiom the state action involved in 

legislating a statute and acting pursuant to that statute* The latter is '%ornecteci" to the 

particular state, whde the b e r  is "connecteci" to the state oniy as an abstract enveIope 

which relates moral agents to one another. 

Given that distinction, the constitutionai regime, including the Charter, is designed in 

p a r f  to regulate the political processes and ensure that the development and application of 

distributive policies by the legislature and executive do not deteriorate into treating some 

citizens as mere means for achieving the ultimate distributive goal, or do not become 

captured by the interests of some to the exclusion of meaningful participation of ail. In 

other words, the Charter is concerned with possible abuses of distributive theories that 

For an eqosition of correztive justice, see E- Weinrib, The Idea of Private Luw (Cambridge, M a s :  
Harvard Univ. Press, 1995, first referred to in the introduction supra note 9)- 

As mentioned in the introduction, the statutory regime is w t  confined to rnatters of distributive justice; 
the legislature can, and must, also supervise the common law, and intewene in cases where the common Iaw 
courts have adoptai an erroneous doctrine. For example, the old common law of marriage faiied to accord 
the wîfe the full legal capacity that flows fiom equal moral agency (See description in Broom's common law, 
in Chapter one). In that role, the legislahue acts as a reason-based institution. Andyticdy, it wouid foUow 
that when the legislature is sitting as a reason-based, dehirative institution to correct common law errors, its 
products should be treated no differently fiom the common law itself. However, since in actual life the 
legislature is never divorcecl fiom its representative, politicai rob  which derives its legitimacy fiom the wiU 
of the governed, aH legislation contains a will-based component, and hence is subject to constitutional 
judicial review. Similarly, the legislature may codie the common law, as is the case with criminai law. Since 
such codification includes the exercise of will-based political power, there is no distinction, at the end of the 
day, between codificatory legislation and legislaiion that expands miminal law by adding offences which are 
centered on risk allocation rather than the breach of moral agency, by adding utilitarhn considerations, such 
as deterrence to sentencing, or by instituting a restorative justice system that is not designed to situate moral 
blameworthiness and correct breaches of moral agency, but rather to restore harmony within the community 
and reduce the chances of future h m -  All, ultïmately, derive their legitimacy fiom the will of the governed, 
hence are susceptible to constitutional judicial ceview, It should be noted tbat if the legislature decides to 
r e p d  the criminal code, "behind" it will reemerge the cornmon law structure organïzed around moral 
agency. 



may amount to discounting the wilI of some in favour of the wiU of others, It has littIe, if 

anything, to Say about corrective theories by way of hierarchical constraints, Thus, 

Mchtyre J, couid be read to say that s, 32 confines Cirmter application to the distributive 

policy-motivated legislature and govermnent, thereby enswing that the Chmter does not 

interfere with the princîples of conective justice that govem common law adjudi~ation.~ 

The structual function of s, 32, which restncts the Charter fiom application to reason- 

based common law, is reinforced once S. 1 of the C h m e r i s  taken into consideration? S. 

1, the notwithstanding cIause, states that rights set out in the Charter are guaranteed 

"subject only to such reasonable lunits prescribed by law as c m  be demonstrably justified 

in a fiee and demarratic society". Does S. 1 apply to the common law? Can a common law 

rule be considered 'law", and hence can a common Iaw rule which otherwise i e n g e s  a 

Chmer right be "saved" because it is ccdemonstrably justifiable in a €me and dernocltatic 

society"? The generic term used by S. 1 - Yaw" - is inconclusive on point, but M e r  

investigation reveals that S. 1 should be interpreted to apply only to a statutory nom, 

'*' AS mentioned in the introduction, the constitutional regùne is also concemed with matters of identity 
and ethos, so as to ensure that legislation conforms to the community's vision of its fundamental symbols, as 
is also concerned with ensuring that some principles derïved fiom reason are adhered to by the legislahue- 
487 It is in that light that McIntyre J-'s holding regardïng the duty to develop the comrnon law according to 
Charter vdued should be read: "[Tt is] a distinct issue fiom the question wtiether the judiciary ought to apply 
and develop the principles of the common law in a manner consistent with the fundamental values enshnned 
in the Constitution. The answer to this question must be in the affirmative. In this sense. then, the Charter is 
far fkom irrelevant to pnvate titigants whose disputes f a  to be decided at common law.'* Dolphin, supra note 
446 at 603. See also Hill v- Scientology, s u p  note 481; Mch-nney v. University of Guelph, 119901 3 S-CR. 
229. As the previous chapter makes clear, the position of this thesis is that the common law is under no 
obligation to be developed according to Charter values, or any other values other than common law, 
corrective values. Thus, McIntyre J.*s position shodd be read so that the common law should take notice of 
the values enshrined in the Constitution as part of the common law's duty to take notice of al1 moral 
arguments. In tuni, the common law must ensure that its own position vis-&-vis the rights protected by the 
Charter emerges pursuant to a process of self-reflection which strives for consistency and coherence, and 
that the end product, the common law d e ,  incorporates Charter values to the extent that Charter values are 
consistent with the corrective structure of the common Iaw. " 1 thank Profesor Brudner for turning rny atieation to this question and for pointhg to the tension 
between the policy-based justification embeddecl in s- 1 and the rights-based nature of a common law court- 
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The Ianguage used by the limitation clause suggests that a law may iaftinge upon a 

protected right when such a law could be justifîed as protecting another constitutional right 

(hence it is ccreasonable"), as welI as in order to realize ïnterests recognized by the 

democratic processes and which are not antitheticai to these processes. The latter 

justification couId be labellecl as a policy-orïented justification, drawing its legitimacy 

fkom the will of the governed and their preference regarding a certain distribution of social 

goods. The legklative regime (and the Iegislature, as the institution primarily in charge of 

the legislative regïme) is positioned to consider such will-based poIÏcy consideraions- But 

the common law regime wodd violate its reason-based nature if it were to consider, as it is 

empowered to do under S. 1, will-based policy justifications for limiting rights. Put 

differently, the structure of S. 1 assumes legislative power to consider will-based policy 

arguments, and permits an hfkingement of a protected right when policy reasons cal1 for 

such an infiringement (provided no other means to achieve the interests are available, 

proportionality is adhered to, etc.). Subjecting the common law to Charter-based review, 

under S. 1 wouid imply that the common Law nile may also infnnge upon a protected 

constitutional nght and be saved by will-based poky considerations. This conclusion 

stands in contradiction with the reason-based justification of the common law; the common 

law, and common law courts, are not expected to consider will-based polic y consideration 

when giving effect to rights, or when enforcing corrective justice principles. 

That is not to Say that common law courts should be blind to the real effect of their nilings 

in terms of the administration of justice. Such considerations in a civil society are part and 

parce1 of the actual enforcement of rights. Yet common law courts and common law d e s  

are not designed to consider will-based distributive policy considerations, and thus poücy 



considerations may not be invoked to Save a common Iaw d e  the content of which may 

infiinge upon a constitutional nght, as S. 1 would permit- 

A better reading, then, of s- 1 is one which is consistent with the interpretation of s- 32 

advanced above. Restncting the ambit of the constitutional bill of rights so as to leave the 

common law outside its reach entails that S. 1 does not apply to a common law rule the 

content of which may be in tension with a constitutional right. Since the Churter does not 

appIy to the cornmon law on account of S. 32, S. 1 does not apply either. Thus, a cornmon 

law rule may not be ccsaved" through foreign will-based policy considerations. S, 1 cannot 

and need not Save the constitutionality of a common Iaw de; such a rule was not 

subjected to Charter-based review in the first place. 

This conclusion is reinforced once we move beyond the nature of a regime as will-based or 

reason-based and acknowledge another constitutive ekment of a legal regime - its 
institutional design. As wiil be argued belowTag S. 1, which requires the government to put 

forward evidence to demonstrate that the infnngement is justifiable in a free and 

democratic society, places a court of law in a position where it has to both provide the 

evidence in support of an in6nnging common law d e  and adjudicate the validity and 

weight of such evidence. Such a design is in tension with a basic requirement of 

impartiality - no one should be judge in his own cause?' 

The actual effect of reaching the conclusion that the Charter does not apply to the common 

law, and thus that common law d e s  wiil neither be declared unconstitutional under S. 52 

of the Cunstitzhun Act, 1982 or be "saved" under S. 1, is not necessarily as dramatic as it 

489 See note 567 and accornpanying text on p. 78. 



may sound- Since the Charter contaîns a reason-based legitimacy prong, it shares a certain 

affinïty with the reason-based common law. As mentioned in the previous chapter, the 

cornmon law properly conceptualized is sensitive to protecting the embodiment of human 

dignity, and, beyond the politics of recogniti~n,'~' genuine dignïty concems are not foreign 

to Charter adjudication. This, of course, is not to suggest that the common law has always 

been the bastion of protecting the dignity of all. From its înception, the common Iaw, 

influenced on this point by Roman Law, accepted that not ai l  were "Free  en"? The 

common law has permitted slavery - the ownership of one human being by another - and 

it was only as late as the eighteenth century, prompted by the conversion of bIack slaves to 

Chrïstianity, that the English common law no longer gave legal force to ownership of 

another person." The common law courts were dso reluctant to perceive men and women 

as d e s e ~ n g  equai respect. Although Lord Coke recognized that the Magna Carta applies 

equally to (noble) men and women" the cornmon law instituted great dispan-ties dong 

gender l i n e ~ ~ ~ '  in family law. Furthemore, as late as this century, courts have interpreted 

4w Nemo deber esse judex in pro* causû (12 Co. 113). "' Recent Supreme Court of Canada decisions, such as Lmv v. Canadiz (Mininer of Emptoyrnuit and 
Immigration), Cl9991 1 S.C.R. 497, suggest that the court is shifting its equality jurisprudence to define 
recognition, rather than the embodhent of human dignity as manifested in securing substantive equality in 
the distributive scheme set in place by the Iegislanire- For the tension between the politics of recognition and 
the politics of human dignity see C. Taylor in A. Gutmann ed., Multiculturalism: Examining the Politics of 
Recognition (Princeton: Princeton University Press, 1994). 
193- Bracton, The Laus and Customs of England (c- 1250), SE. Thome m. (Cambridge, Mass.: Harvard 
University Press, 1968). Fol 4 page 3 LI 
493 Smith v. GOULi (1 707) 2 LD. Raym 1275; 92 E R  338; Sommersen's Cnro (1772) 20 State Tr 1. 
494 Coke 2 (London 1671) Cap, XXM, p. 45: "Aibeit homo doth extend to both sexes. men and 
women, yet by Act of Parliament it is enacted, and declared, that this Chapter wouid extend to Dutchesses, 
Countesses, and Baronesses. but Marctuonesses and Vicomtesses are omitted, but notwithstanding there are 
also comprehended within this Chaptert** But see Bracton, supra page 3 1: "Mankind may also be classifiecl in 
another way: male, female and hermaphrodite. Women differ €rom men in many respects, for theu position is 
infenor to that of men". 
495 See W. Archibald and H. Colefax, K. ûroom, Commentaries on the Common Law, (London: Sweet & 
Maxwell, 1896), 9& ed. startïng at p- 675, and see the Mamed Women's Property Act 1870,37&38 Vict. C 
50 stating that "it is not just that the property which a woman has at the the  of her m - a g e  should p a s  to 



the common Iaw so as to allow individuais to discnminate basicaiLy on ail grounds in the 

provision of a wide amay of goods and services? 

But the failure of the courts to properly appreciate the application of the pnncïpIe of equal 

mord agency is just that; a fadure of the courts. Such fdures highlight the Iegislatïve 

power to correct the common law, based upon its understanding of conective justice 

principles?' Yet even when the legislature remains silent, the common law, 

methodologically organized around seklucidation, is and ought to be m the on-going 

practice of rooting out such misconceptions. For example, as argued in chapter one, shouid 

the common law be M e r  engaged, courts should reach a conclusion under whkh 

discrimination in the provision of goods and services customarily available to the general 

public on the grounds of nearly immutable charactenstics that are irrelevant to the nature 

of the good or service provided cannot be upheld in law. Such processes of self-reflection 

might be more cime consuming than a swift Charter application. But, unlike constitutional 

judicial review, they are congruent with the idea of the comrnon law. 

Since, as mentioned above, the common law (properly conceived) and the reason-based 

prong of the Charter are not so dissimilar, pmuing an intemal common law analysis 

should not yield results dramatically cüfferent than following a Charfer path:" providing 

-- - pp 

her husband, and that he shouid not be liable for her debts contracted before mam'age"; see also Annalise 
Acorn, supra note 466- 
'% Cf Franklin v. Evans (1924), 55 0L.R- 349 (fint referred to in chapter one, supra note 35). ''' As mentioned earlier, the Iegislative authocity is no< confïned to dismiutive mattecs. Any law maker, 
be it a legislature or a court of law, may resort to prïnciples of corrective justice since these principles are 
draw their legitimacy h m  the concept of reason, and thus do not require specific authorkation is law. ''' Differences may arise when the corrective element undetlying the common law parts fiom the 
distributive theory chat may be embodied in a Charter scherne- Yet such ciifferences, as wül be argued in 
chapter three* shouid not be automatically viewed as a constitutional violation, 



the court takes its role as guardian of the common Iaw senously? However, the reasoning 

process wiU be different, Instead, the integrïty of the different legal regîmes and the 

different analytical sources fiom which they draw their legitimacy wiU be preserved. 

2.2 Can the Charter Maintain Its Legitimacy If Applied to the Common 
Law? 

This section approaches the incompati'bïlity of subjecting the common Iaw to Charter- 

based judicial review by focusing on the biU of nghts as part of a demmatic structure- The 

section argues that since the bill of rights requires ongoing legitimacy, it has to withdraw 

ftom the sphere where individuai choice is constnictively formed, namely the common 

law, 

This section expands the argument originaily presenteà, in the Canadian context, by 

Whyte, who convincingly argued for a "state-fiee" space, in order to secure genuine 

autonomy and choice-  The problem with the position taken by Whyte is that it is not 

clear such a space exists. Arguably, the state is everywhere. The Iaw either allows or 

forbids each and every behaviour, or more accurately, the law contains a set of Legal 

consequences, or officid state reactions, attached to each and every behaviour, ranging 

from imprisonment to remaining inert, Le., not engaging the officia1 apparatus of the state 

in order to assist the plaintiff. aven  that indeed the state, or the law, is ail around us, this 

section argues for revisiting the hegemony of the law, so as to regain a partial nation-state- 

499 Compare the approach of the majority in Dobson v. Dobson, Cl9991 2 S-CR 753, to that of the 
dissent Without talang a position on the merits of the case, involving the nghts of a child to sue fiis mother 
for negligence during pregnancy, the majocïty seems to have abdicated its responsïbility to consider the 
conunon law principles goveniing the matter by referrïng, paradoxicalIy, to the legislative silence. 
MO Whyte, "ls the Rivate Sector Affecteci by îhe Charter?" supra note 465, argues that there shodd k a 
Charter-free zone, a private bubble, in which individuals ought to be perceived of as "left" to think and 



fiee space- More specificdy, this section builds upon the differentiation between the 

constitution and the commm law, as two distnict legd regimes, in order to constmct the 

distance fiom state values that is necessary for meanuigfiai consent of the govemed. 

2.2.1 The Bill of Rights is Part of a Democracy; Choice Matters 

It is perhaps trite to state that as a system of govemance, democracy gains its legitimacy, at 

least in part, from providing its citizenry with a rneaningful opportunïty to exercise moral 

choice, to participate, mainiy by elections, and to influence the content of the policies and 

Iaws by which they are govemed. Democracy, the mie of the govemed by the governed, 

clairns to be supenor to other systems of govemment, not so much because it necessarily 

yields better results - perhaps a govemment of philosopher-kings might be equdy, if not 

better, suited for such a task - but because demmcy  respects the autonomous mord 

choices of its citizens regarding the definition of a better result, as well as regarding the 

measures that shouid be adopted in order to achieve that result. Given the inherently 

uncertain nature of human Iife, it is difficult to see how we, as individuals and as part of a 

community, c m  be expected to bear the consequences of other people's decisions, should 

these decisions prove detrimental. Thus, democracy, as a form of collective responsibility, 

requires that each individual be ailowed meaningful participation in the decision-making 

process. 

Put differently, democracy, unlike any other system of govemance, is organized around the 

idea that as human beings we, as a gened matter, are able to tell nght fiom wrong, 

exercise autonomous choice, and therefore bear the consequences of our choices, Morally, 

interact free fiom direct, coercive Charter domination, as long as choice matters Thus, Whyte could be read 
as supporting a non-application rule- 



the choice of the governed regarchg how they wish to be governed rnatters; it generates a 

type of consent-based legitimacy- Removing such a choice, therefore, removes tbis prong 

of legîtimacy which is essentid to democracy, This is one (necessary, but not sufncient) 

premise which prompts democratic societies to bother with expensive and time<onsuming 

democratic paraphernalia, such as elections and cumbersome Iegislative processes, in 

which each and every citizen (since he or she wfll be affected by the outcome) has a moral 

claim to participaie or be represented- This is why, in short, the will of the majority matters 

This is not to Say that choice, or wilI as manifested in majontarianism is the oniy element 

that can generate legitimacy. Abstract reason, or partkul  safeguards against forrns of 

tyranny as manifested in the quest for the protection of human nghts, is as essentiai as the 

actual exercise of choice- However, it is difficult to fathom a democratic system which 

does away with actual choice a l l  together. 

2.2.2 If choice matters, there should be a private space where 
choice can be forrnulated 

If our political institutions and structures are founded on the belief that our moral choices 

matter, the norms which govern these institutions must provide the choosing person a 
a 

domain fiee from the coercive dictates of the state regarding what is right and what is 

wrong. Diminishing such space, permitting the substantive demands imposed by the state 

though law to invade and capture ail moral space, means that the normative force 

generated by citizen's choices is greatly diluted The citizen is told by the state which 

position on any given issue is right and which is wrong and in tum is expected to reiterate 

her or his affirmation of the values which the state is promoting. Under such conditions of 



total mord conml, the democratic regime loses a Ieg upon which its legitimacy stands - 

the true or meaningfbl consent of the governeci- Figuratively speaking, the state is 

legitimizing itseif, rather than gaining genuine legitimation Erom its citizens- 

However, finding a "state fixe" domain, namely a social space not covered by the coercive 

reach of the Iaw is difficuit to reconcile with our normative reality and conceptualization of 

the modem state. Arguably, there is no space outside the state; the state is everywhere. It 

govems all legai entities, individuals and civic assocÏatÏons aiike. B regulates the farnily, 

the school, the church, the corporation, the club, the politicai party and all other 

associations in which citizens socialize and form their identity and moral convictions. It 

dictates to its citizens what is right and what is wrong through laws aff'ecting aü social 

spheres of interaction. The law encompasses the whole of the communitytYML 

Therefore, insisting on consent-based legitimacy places the state in a dialectic position 

wherein it forms individual moral values, and simultaneously is king formed or 

influenced by these values. It thus places a demand on the individual to legitimatize, 

through her moral/poLiticaI choices, the state and its values, while her very moral 

convictions are being shaped by the state (directly, or by chic associations under its 

control). 

Ln order to diffise some of the tension embedded in such a liberal rnodel, it is necessary to 

hirther investigate the concept of state-law as a normative source, and subsequently, the 

required conceptual iimits of the state or its components. Moreover, the argument that the 

state should not invade all private spheres suggests that we should assess the different legal 



tooIs by which "state invasion" may take place, such as constitutional noms, the common 

law, statutes and secondary legislation, 

2.2.3. Revisiting the monolithic concept of the state and its relation 
to the civic associations govemed by it 

The first move in the direction of opening up some space between the state and the 

individual was to establish a distinction between the state and the civic associations 

operating within the state, From a normative point of view, such a distinction claims 

normative pluralism, arguing that the state is not the sole normative source. Civic 

associations, properly perceived, geaerate their own set of d e s  and the recognition that 

these rules should be obeyed as representing a normative daim (i.e., normativity)- Such 

school of thought loob at "law in everyday l.e"< and distinguishes it nom the forma1 

law. Therefore, the definition of "law" should include religious noms, norms which 

govem behaviour within a corporation, or informai d e s  of conduct in a youth movement. 

The problem with such a path is that it is incompatible with the formai approach to the 

concepts of rule of law, sovereignty, representative democracy and other basic constructs 

at the core of the state. It does not attempt to provide the formal normative apparatus of the 

state - the courts of law - with much to go on, as far as the internai constructs of the state 

are concemed The formal law may s a ,  conceptuaiiy, t m p  or expunge alternative 

normative sources, as far as the formal state is concemed, Even if the state chooses to not 

50 1 For a description of the paradox, see R. Post, "Between Demoçracy and Community: The Legal 
Constitution of Social Form" (1993) NOMOS X X Y V  (Democratic Commuaity) 164- 
502 A. Sarat and T K  Keams, eds., Law in Everyday hre (Am Arbor: University o f  Michigan Press, 
1993); R Eliickson, Order Wiihout Law: How Neehbors Senle (Cambridge, Mass.: Harvard University 
Press, 1991). J. Tully, ed-, Philosophy in an Age of Pluraiism: The Philosophy of Charles Taylor in Question 
(Cambridge: Cambridge University Press, 1994); J. Griffiths. "What is Legai Pluraiism?" (1986) 24 J- of 
Legal Pluraiism and Unoflcial Law, 1-55; J. Elster, Local Justice (New York: Russel Sage Foundation, 
1992). 



assert its formal supremacy, or faces practiçai difficulties in doing so, it still possesses the 

formal power, and thus remains in legd control of such normative sources, 

The conceptualization at the centre of this thesis, inf2uenced by thidcers such as A r r h u r ~ , ~ ~  

Post,* Andersons5 and RortyVm focuses on the formal law itseIf, arguing that the formal 

law, properly viewed, is not monolithic, but is itself plural. As mentioned in the 

introduction, this thesis suggests that embedded within the construct of the modern, liberal, 

federal, constitutiona1, comrnon iaw democracy are several Iegal regimes amalgamated into 

"the state" without removing all points of contention, Such diversity and the possibility of 

tension between these different regimes, offers freedom, It provides the individual, or the 

civic association, a space, even if a state-space, h m  within which to evaluate and 

challenge the state, or segment thereof. Sovereignty in such an entity is fragmente4 held 

together without elIminating al1 potentially confllcting poles. 

The pluralistic vision of the law, or of the state, entails that the formal iaw of the state is 

not, despite an aspiration to the contrary, totally hannonious. Whether by an accident of 

history or by deliberate design, the state is comprised of different legal Iayers, referred to 

here as regimes. A federal state is comprised of a division of powers dong 

provinciaVnationd Lines [each federal state according to its own particular formulae]. A 

common law state divides law-making powers between the legislature and the judiciary. 

503 H- Arthurs, " Without the Law": Adminifirative Justice and LRgaL Pluralkm in Nineteenth-Century 
England floronto: University of Toronto Press, 1985)- 
504 R- Post, Constitutional Domains.- Democracy, Comuni ty ,  Management (Cambridge, Mass.: Harvard 
University Press, 1995). 
50' B. Anderson, Iniagned Cornmuniries: Rejlections on the Ongin ami Spread of  NationaILrm (London; 
New York: Verso, 1991). 
M6 R R o m  Objectivity, Relatbiim, a d  Tmzh (Cambridge, New York: Cambridge University Rcss, 
1991). See also M, Brint and W. Weaver, eds-, P r a g m a t i .  Ur Law and Society (Boulder: Wesîvïew R s s ,  
1991). 



Even if the legislature may assert the h a i  word by overridïng judicial decisions or  by 

displacing entire fields of law h m  common Iaw to statutory domains, nonethekss, the 

endeavour of interpretation based on inherent generaI jurisdiction, provides the cornnion 

law with an irreducibk sovereignty particle, As long as the statefprovince defines itseIf as 

a common law statefprovince, the common law exists as a default legd regime by which it 

covers interactions not covered by any statute, thereby ensuring multiplicity and requinng 

a parînership with the potentïal for disagreements between the courts and the legislature, 

the common law and the statutes, Furthemore, some systems provide the elected executive 

a part in the law-making process, either by granting veto powers, or by delegating powers 

to enact secondary legislation, or  bath, Similarly, some designs delegate law-making 

powers to administrative agencies, some of which are directly elected (such as school 

boards) and some of which are appointed by representatives?' In short, the nile of law is 

in fact a concept which embraces several cohabitïng legai regimes, organized around 

different sources of normativity, aU part of the fonnal state- 

Viewed from a sociological perspective, each legal regime constructs or embodies a unique 

notional community of constitutive values, Each legal regime attributes to the citizenry a 

common, shared vision of that which is right, Le., a set of presuppositions, upon which a 

community is established Each promulgates or contains its own unit of analysis (be it a 

ccreasonable person" as an abstract moral agent, or a member of a contextualized, interest- 

and-identity defined group). Thus, each legal regime permits the citizenry to belong to 

W" Administrative mbunalr are generaliy appointed by the relevant Minister, who g e n d y  is an elected 
representative.(See e.g, Human Rights, Citizenshrjl and Multiculturalh Act. R.S.A. 1980, c- H-11-7). 
Similarly, the legislature can (providing it does not circumvent the constitutional role of section 96 courts in 
Canada and Aa, III courts in the U.S-) establish other courts, judges of which wodd be appointed by the 
legislature. Se, in the US., RH- Fallon, Jr-, DL Meltzer and DL- Shapuo, eds., Hart and Wechsler's Tire 
Federal Courts and the Federal System, 4& ed. (NY: Foundation Press, 1996) Ch- 4- 



sIightly different facets of the state, Whereas such facets cannot clash beyond a certain 

degree lest a revolution, a civiI war or other disturbances might befall the state, neither 

must they be completely identical Thus, one legal regime or community of vaiues might 

be premîsed on the idea of corrective justice - restoring the ïegal state of affairs to the 

place it would have been had a "breach" not shifted îhe course of events - while another 

cm be based on the idea of distributive justice. One legal regime rnight base its values on 

shared organicaily-evohed cultural noms of a certain region, while another might be 

based on a constructed central community of values drawn £iom a national perspective. 

One Iegai regime may put at its core a profit-rnaxkhhg individuaI, and another a 

numiring family. An individual or a civic association may identify with, belong. or be 

subjected to, multiple cohabiting notionai communities of values. These Iegally 

constnrcted yet symbolically real comunities offer somewhat competing matrixes around 

which we can organize our experiences and promulgate laws by which to be govemed. 

Unpacking the concept of Law to reveal the array of formal, notional communïties 

embedded in the legal regimes that comprise "the state" is important. It suggests that while 

the state may, indeed must, develop d e s  to settie intemal conflict of Iaws, the application 

of such conflict of law d e s  entails an unavoidable fnction between the internai Iegd 

regimes. Although positively speaking the state provides its citizens with a guide to the 

possible legal consequences of each action, the state cannot under such a pluraiist 

conception erase ali points of contention between the legal regimes of which it is 

comprised. As long as a legal regime is not fùily abolished, it provides a relevant 

normative source from which to launch an argument challenging the other regimes. calling 

upon the adjudicator to apply its n o m  in the case before the bench. It provides a notiond 



community fkom whïch the n o m  of other notional commtmities can be assesseci. 

Moreover, the result of settling the internat conflict so as to establish which n o m  applies 

in each case leaves standing notionaI communities organized around their constitutive 

operational values. When the adjudicator decides that the statutory, rather than the 

cornmon law regüne applles, she does not "cancel" the common law nom, or eradicate the 

common Law notionai co~ll~~lunity; she merely decides tbat the sphere of social activity 

before the court is positively govemed by the statutory reglme. Should, for example, the 

statute be repealed, the common law regime is still there. 

Viewed normatively, such cohabitation of legd regimes does not amount to a seamless 

fusion but rather to overlapping sources of normativity, some gray areas, and unanswered 

foundational questions. Such a legal structure, while aspiring for coherence, consistency 

and unity as all legai structures musc nevertheless assures that fidl cohesion wiU remain 

but an aspiration. The law is not at liberty to give up and cease the pursuit of principled 

coherence. At the same tirne, the design of the system points away h m  the exhaustive 

grasp of a singular state over all formal normative sources. 

Such pluralism, or potentïal disharmony within the quest for harmony, allows the 

individuals and the civic associations to detach fiom an ail-encompassing hold of the 

singular state. The individual and the chic association can reside in one legal reghne. 

while challenging or confronting the content or values of auother. It allows us some 

mobility: by providing us with alternative notional communities we can cross over fiom 

one to another and in so doing we can gain critical perspective fiom which we can evaluate 

ourselves, conceive change and grow. In short, some degree of such plurality is necessary 

for the aspiration of a meaninghil, value-fomiing moral space which is not M y  dominated 



by the state- In tum, snch space ailows for a meanin@ consent and affirmation of state 

values, or, in other words, it enables consent-based Iegitimacy. 

2.2.4 Can a Constitutional Bill of Rights offer Formal 
Pluralism? 

2.2.4.1 Singdarity, Exclusivity, and Supremacy: The 
inability of the Constitution to provide legal 
mobüity 

However, not all state façets provide for such pIuralityty The constitution, the regime which 

rests at the foundation (or the pimacle) of the state, allocates powers and duties, and thus 

ties the other reghes together in a way that does not and cannot accept competition. The 

constitution defines the state: it estabiishes what it means to be a citizen of the state in a 

manner that does not and cannot accept dissension fkom other legal regimes. It oçcupies a 

legal field in its entirety; it cannot tolerate a challenge to its cornpetence and content fiom 

an alternative source of normativity- It is exclusive and supreme, It forecloses the tacit 

option to choose a relevant state facet with which to identïfjr. Either you belong to the 

cornmunity of values constituted by the constitution, or you do not. Either you are part of 

the state, as defined by the constitution, or you are not, in which case you have to establish 

yourself in an dternative sovereignty (by emigration, secession, or revoiution). 

This does not mean we cannot debate the content of the constitution. A democratic 

constitution allows for such debates. However, the debates are within the constitutional 

regime and govemed by the limits posed by the constitution. Put differentiy, the 

recognition that the constitutional regime does not accept challenges nom different legal 

regimes should not be confused with a detemiinacy claim. The common law, statutory law 



and the Chmter are aU indetemunate to a degreeVSo8 as is language itseKm We could 

therefore debate and ponder the best ùiterpretation of a certain section of the Charter, In 

that respect, each of us may have her own interpretation of the text, at least until the matter 

is settled by a comptent court. However, for our interpretative debate to be meanin@, 

the Ianguage game we play constrains us. In our legai debate we are in a sense forced to 

relate to a certain community of values. In the constitutional context, by definition, that 

community of values is a supreme, all-Canadian one, When the Supreme Court decides a 

Charter case, it inevitably casts an aspect of what it means to be a citizen of the forum- The 

idea of a constitutional bill of rîghts is in part to cernent national identity? It is in part set 

in place in order to institute a "deeply normative'' design:" which sets the values of that 

which the polity, as astate, stands for. 

The constitutional bill of rights itself does not and cannot offer us to "move" to another 

formal normative regllne within the state - not even through a right of privac?" - because 

of its supremacy and exclusivity where it applies. Because the Chrter's grasp is fmer, 

" Rofessor Gibson ("The Charter of Righis and the Riva* Scctor" infm note 53 1) has argued tbat the 
Canadian constitution includes several visions, and cannot be reduced to one vision- 1 am not arguing that the 
politicai background behiad the constitution is monolithic- 1 am arguïng that once the Constitution has 
becorne the supreme law of the land, we m u t  attniute to it a singular meaning. While each of us may have 
his or her own reading of the Constitution, (see S- Levinson, 'Zaw as Literature" (1982) 60 Texas L Rev. 
373) fkom a Iegal perspective, the supreme law of  the land must support "an official" reading, as determineci 
by the official state organ. ( s e  H. Kelsen, Pure Theory of Law (translation h m  Geman 2.6 ed. by Max 
Knight, (Berkeley: University of California Press, 1967, reprint Gloucester, Mass: Peter Smith, 1989). 
509 See B- Langiiie, "Revolution Without Foundation: The Gramrnar of Scepticism and Law", (1988) 33 
McGiU LJ. 3- 

The Canadian case is on point If we look at the bistory of the Charter. we find that it is precisely 
because of its nation-building capabilities that the projet was embarked upon. See. e-g- k Cairns, Chrter 
versus Federaliw The Dilemmas of Consti'rutional Refonn (Montreai and Kingston: McGül-Queen's 
University Press, 1992); Richard Gwyn, 'Trudeau: The ldea of Canadianïsm" in A- Cohen and J L  
Granatstein, eds., Trudeau's Shaabw (Toronto: Random House of Canada, 1998)- 
511 L- W e i ~ b ,  'The Activist Constltutiod7 (1999) 20(3) Policy Options (Montreal: IRPP) 27. 
512 A privacy right, as mentioned before, does not solve the problem, as it vests in the Charter itself the 
demarcation of what should be thought of as "private". In other words the debate regarding the scope of a 
Chatler right of privacy will be conducted within tbe community of values constructed by the Charter, when 
the point of the "privacy" was to establish some distance îkom that community- 



because it aüows for Iess mobility, it raises concems stemming h m  the need to establish 

distance fiom the singular state. Extemal, slightly distant venues are critical in order to 

generate legitimacy. The Charter reach shodd be confiued so as to allow the dynamics 

between the other legal regimes to accord distance withh the state and thus ensure 

meaningful consent of the governed and genuine affirmation of self-government values- 

The importance of such distance fkom the bili of rights, is apparent if two M e r  variables 

other then mobility are considered- One is the socïological force, "authority*' or influence 

of the constitutional bill of rïghts over the civic society, and the other is the ability, both 

practical and conceptual, to 'influence back', that is, to amend the content of the 

constitutionai bill of rights. 

2.2.4.2 A view from sociology: The Force or Iduence of 
the tegal n o m  

The force or influence variable is quite saaightforward. The greater the power of the legal 

tool to influence the moral world of the citizenry, the more important it is to draw the 

boundaries of such a tool's reach so as to ensure a free space. The greater the influence of 

the legal nom, the greater the margins or the buffer zone shodd be, in order to secure 

genuine choice. Again, it should be stressed that this model does not assume complete 

separation or full moral isolation between the different communities of values, the 

community established by the bill of rights king one of them. This model focuses on the 

limits of the dBerent legai regimes, suggesting that the Chaner-based constitutional 

regime as the infiuential nom should be recognized as having lïmited reach, if choice 



Despite its simplicity, the force or innuence variable is not trivial. It requires at least two 

assumptions: one, that Iaws generally carry a symboiïc yet hi@y influentlal message 

regarding what is m o d y  nght or wrong, apart h m  the conduct they coercively regdate 

and two, that not all legal tools deployed by the state carry the same symbolic freight, 

conceptually and empiricaLly. In other words, the variable demaads the recognition that 

Iegd n o m  affect and are affected by morality, and that not aII legal norms influence 

moral reality (conceptually and empincally) in the same mamer, Some are more 

influentid than others, according, in part, to their status in the normative pyramid- Neither 

assumption, however, is f i e  fiom difficulties. 

Some have argued that law is completely detached h m  morality and is solely concemed 

with instructing state officiais on how to deal with concrete social occurrences and on how 

a l l  mord debates take place (or should take place) outside the court.n3 Others have 

chailenged such complete detachment? It seems that full detachment is difficult to 

support, in theory and practice, in a cornmon law regime. In recent years, scholars have 

stressed that it would be erroneous to ignore the sphere of moral messages integral to 

Law?" Indeed, modem j ~ r i ~ p ~ d e n c e  is sensitive to the messages cauied by different 

norms regarding moral rights and wrongs?16 

C$ H. Kelsen, Pure Theory of Luw, supra note 508. 
514 C.J L Fuller, The Morality of Law (New Haven and London: Yale University Press, 1969). 
515 C$ in the Canadian context 3- B h ,  J m  Wordk: C ~ t u n ' o n a L  Rights and Social Wrongs (Toronto: 
University of Toronto Press, 1997)- For an analytical uuderstanding of the symbolic role of constitutional 
decisions see J.B. White, Creating Authority in Literature, Lmv. and Politics (Chicago: University of 
Chicago Press, 1994); J.B. White, Heracles' Bow: Essays on the Rhetoric und Poetics of Lnw (Wisconsin: 
University of Wisconsin Press, 1985); J- Arthur, Words that Bind: Judicïal Review and the Grounds of 
Modem Constitutional Theory (Colorado: Wesîview Press, 1995). 
516 C.fi Thomson Nëwspapers Co. v, Canada (Attorney General), [1998] 1 S.C.R- 877. US. jurisprudence 
dealing with separation of state and church has evolved into the message, or the "reasonable perception", an 
observer mighc induce fiom a Menorah or a Nativity scene. See O'Connor J. in Counîy of Allegheny et al v. 
Amencan Civil Liberties Union Greater Pitrsburgh Chapter er a& (1989) 492 US. 573,109 S-Ct. 3086; See 



The assumption that legai noms carry a diffîerent magnitude of moral messages is aiso not 

trivial. One may assert that all laws, regardess of theïr hierarchical status in the nomative 

pyramid, broadcast the above-mentioned message in the same voIume - a by-law is not 

different from the constitution in this regard Both the by-law and the constitution are 

equally coercive (tkom a formal legai coercive standpoint). Kowever, a case could be made 

for differentiation, bath conceptually and empiicaily, with respect to the degree of moral 

force or influence exerted by a legal nom of a similar content but of a dïfferent 

hierarc hical status. 

Conceptudly, if indeed we assume that law carrîes some moral message, the hierarchiçal 

pyramid which invalidates a Iower nom when it nms afoul of a higher nom. has moral 

implications as well. Providing the higher nom p a t e r  power vis-à-vis other lower noms 

suggests that it also carries a p a t e r  potential to infiuence morally. Put differently, if 

indeed law carries a moral message, the force of this message is partially dependent on the 

status of the legal nom in the normative pyramid The higher the nonn is Located, the 

greater is its capacity to broadcast moral messages, because of its relative legal force in 

relation to other nonns. 

Approac hing law as an aspect of state authority reveals a s i d a .  structure. Even though the 

authority of the state is an element of all law, regardless of its normative status, it appears 

that the closer one gets to the source of the authority or its core symbols, such as the 

constitution, the greater the demand for respect. In other words, the degree of respect 

also Lee v- Weismn 505 U.S- 577 112, (1992) for a reasonable perception of a hi& school student regarding 
a non-denominational prayer during graduation. For a discussion of the development of the doctrine see J- 
Choper, Securing Religious Liberty: Pnnciples for Judiciat Interpretatwn of the Religion Clauses (Chicago: 
University o f  Chicago Press, 1995). 

C m  TWO 



demanded by state authority might not be monoIithc across the legal system- The state 

authority might be threaiened less by disrespect to a piece of secondary legislation than by 

disrespect to a constitutional directive. Or put positively, the authority c-ed by a 

constitutional nom is geater than the autfiorïty canied by a municipal by-law- 

It could W e r  be argued that different hierarchical strata reaect different subject matters- 

According to some models, not a l l  issues are eligible to be included in a constitutional 

nom. Assuming that most constitutional democfacies address separatïon of powers and the 

protection of human rights in their constitutions~" perhaps the reason that constitutions 

carry greater moral influence (or are morally more "powemil") has to do with their general 

content, which is perceived to be more lknundamental than the generai content of other 

n o m .  In other words, the constitution includes the ciuster of that which is "more 

important" to the citizens. Under such a conceptualization, legislation deals primaiily with 

the technicd aspects of the application of the "important matters" to concrete social 

situations. A generalization develops: "if it is fundamental, it must be in the constitution; if 

it is not in the constitution, it is less fundamental". Subsequently, in a case where a 

constitutional nom and a nom of a different hierarchical status deal with the same subject 

matter (for example human rights), the constitutional nom would carry p a t e r  

authoritative, syrnbolic and mord weight. 

A slightly different way of conveying this idea focuses on the functional rationale behind 

having legal noms of different status in the first place. Whereas the constitutional bill of 

rights is there to establish basic values binding the state, the municipal by-law is there to 

517 See recentiy S. Choudhry, "Globaüzation in Search of Justification: Toward A Theory of Comparative 
Constitutional Interpretation" (1999) 74 Indima Lmv Journal 819- 



guide the bureaucracy in administration- The former is designed to cany a greater symbolic 

load, or at least to convey more expliclt moral messages to au, while the latter is directed 

to the administrative, technicaily-oriente audience? Such different fimctions and 

audiences are apparent when the style of the two legai tools is examined It is more likely 

that a constitutional n o m  would be worded "majestically", (and so would the correlative 

judicial application/ùiterpretation) whereas a by-law is more llkely to be worded rather 

technically, in a code-like fashion- Such stylistic differences arguably contribute to the 

different capacity of these n o m  to assert moral clout- 

Empirically speaking, it wouid not be far-fetched to assume that the citizenry approaches 

the different Iegal norms with a differentiated ear. The constitutional norms receive greater 

attention and are perceived to be of more moral force and influence than ordinary statutes, 

let alone secondary legislation. The same is me for the judiciary. One has only to look at 

the language used by the court in approaching the different norms to see that the court 

indeed attributes a higher magnitude to the moral messages conveyed by the different 

constitutional n o n n ~ . ~ ' ~  

Sensitivity to the different audiences of different aspects in law is not novel. See M. Dan-Cohen, 
'Decision Rules and Conduct Rules: On Acoustic Separation in Criminal Law" (1984) 97 H a m  L Rev- 625; 
E. Rubin, "Law and Legislation in the Administrative State" (1989) 89 Colum, L Rev. 369; R- Nagel, 
Consrituriofial Cultures (Berkeley: Univ, of California Press, 1989) at 120-124; A. Mika, "For Whom 
Judges Write" (1988) 61 S. Cal- L Rev, 1357. 

B y way of anecdotai support for titis proposition, it is interesting to observe how courts. and especially 
the Supreme Court, soar to the fimdamentai moral order embodied in the constitution in their ceasonkg, as is 
apparent, for example, in Vriend. (supra note 470, at para 67): 

The rïghts enshrined in s- 15(1) of the Charter are fundamental to Canada They reflect the fondest 
dreams, the highest h o p  and fuiest aspirations of Canadian society. When universal suffrage was 
granteci it recognized to some extent the  importance of the individual. Canada by the bmad scope and 
fundamentai fairness of the provisions of S. 15(1) has taken a M e r  step in the recognition of the 
fundamental importance and the innate dignity of the individual. That it has done so is not only 
praiseworthy but essential to achievlng the mgnificent goal of equai dignity for dl, It is the means of 
giving Canadians a sense of pcide. In order to achieve equality the intrinsic worthiness and 
importance of every individual mua be recognized regardless of the age, sex, colour, otigins. or other 



In short, it is submitted that the 'force' or 'iafluence' of the legal norm matters in drawing 

the boundaries of its reach. Such force is, in t m ,  partiaüy dependent on the hierarchical 

status of the nom; the higher the nonn is located, the greater its potentid to morally 

influence. 

2.2.4.3 The Amenabity of the Norm 

A second, perhaps not totaily independent, variable which bears on the mquired scope of 

protection for mord choice is the degree to which the content of the positive legal t d  

used by the state to promote a moral vision is amenable, or accessible, to change. It is 

submitted that the more difficult it is for the citizenry to access or amend the content of the 

legal norm, the greater shouid be the separation between such a nonn and the value- 

forming mord space. A nom over which the citizenry has little control (Le., has tittle 

means to change or revisit) cannot, it is submitted, be allowed to domhate the value- 

fonning moral space. 

The reason behind this submission draws once again on the legitimacy that genuine choice 

conceptually generates, More specifically, the amenability of a norm variable to change is 

related to the idea of meaninghil participation. A democratic world in which coercive legal 

noms that are difficult to amend are aliowed to dominate value-forming space contains a 

paradox of sorts. Both the legitimacy of the Zegal norm and the ability of the civic 

characteristics of the person* This in tum should lead to a sense of dignity and worthiness for every 
Canadian and the greatest possible pride and appreciation in king a part of a great nation. 

It is difficult to ignore the high symbolic character attached to the -fic value, as entrenched in the 
Constitution. For similar rhetoric in U.S. jurisprudence, dealing with ûeedom of expression, see Whitney v- 
California. 274 U.S, 357 (1927) at 375 per Brandeis J. [concurring]: "Those who won our independence 
believed that the final end of the state was to make men fiee to deveIop their faculties.., they beiieved Ii'berty 
to be the secret of happiness and courage to be the secret of I~tberty ... They believed that --. public 
discussion is a poLitical duty ... They knew that -.. it is hazardous to discourage thought, hope and 
imagination." 



association (and ultimately, the community at large) to generate choice-based legitimacy at 

di and thus to meaningEulry participate, are put into question. If the Iegai norm is 

demonstrably difficdt to amend, both conceptually and practically, its content must enjoy 

genuine, active, consent of the govemed for it to be legitimate- The benefit of the doubt, 

the assumption that community silence refiects acquiescence, cannot be maintained since 

an alternative (such as an amendment) is made intentionaUy ciif6cuIt- Yet such genuine 

consent is not available to the communïty if the legal norm itself reaches deep into the 

value-fonning mord space, interking with the authenticity of such consent, Distance is m 

apparent need when the norm is difficult to amend- 

As mentioned above, amenability to change is not totally wirelated to the other two 

variables: the less mobility the Iegal regime offers, or the greater moral and symbolic 

influence of a higher norm, the more difficult it is to amend the content of the nom. A 

constitutional nom is associated with the final disposition of a moral issue by the society. 

Rocedural hindrances placed in the way of amending the constitution are part of such 

near-finality- Similarly, the override mechanism, which allows one to proceed 

notwithstanding a constitutional nom (as interpreted by the court), is restrïcted and 

arguably politically costly to invoke. The~fore, a matter decided on constitutional grounds 

may convey the message that it is the closest to a final disposition that one can get in a 

democratic regime. FinaUy, or the difficulty of amending the content of a norm or of a 

judicial decision, translates to symbolic or moral inauence. 

However, it should be noted that amenability to change does not necessady correspond 

symmetricaily to the normative pyrarnid. It could very well be, for reasons of access, 

accountability and responsibility, that secondary legislation is more difficult to amend 



from the point of view of the citizenry than a higher nom, such as primary legidation. In 

other words, it could be argued that secondary legislation and especially regdation poses 

greater threats to meaninel participation if pennitted to encroach upon the value-fonning 

mord space, If such is indeed the case, it is perhaps partially the reason why we would be 

more reluctant to permit regdation by delegation of some matters and would prefer such 

issues to be dealt with by the legislature. 

ParentheticaIIy, it shouid be pointed out that the common law presents yet anotther possible 

tool for state intervention. But whereas the common law might resemble at first blush 

secondary legislation, since the citizenry has only indirect poiitical control over its content, 

closer examination reveals a richer fabric of accountability and access, of a degree akin to 

primary legislation, since judges unüke regulators must (in an ideal world at least) provide 

detailed and convincing reasoning for their decisions as part of the structure of professional 

acco~ntability.~ 

2.2.5 Retaining the Legih'macy of the Bill of Rights: Legal 
Implications 

As alluded to above, the Charter is uniquely situated as the exclusively supreme Iaw of the 

state. It is singular, and cannot tolerate mobility to other legal r e m e s  within the state to 

challenge its content and cornpetence. It embodies the deepest values upon which the 

nation is constituted- It is expected, at least according to prevalent theones of 

constitutionalism, to represent the consensual foundation of a state, a kind of a social 

The profession, those in charge under an aspect o f  the system's 'rule of recognition' with guardiag the 
sitting judge(s), is expected to ensure that judges adhere to the "neutrai" aspiration of the common law as a 
regime in which each can assert his or her moral agency. Thus, the cornmon law, properly conceived, is 
under both professionai and legislative supervision. As will be discussed below, these two processes aiiow 



contract, or a shared system of bellefs, which binds a corumunity (or communities) into 

one political unit- In short, it defines who "We, the People" are, what makes us into a 

state? 

The content of the Charter should be above, or beyond, the ability of temporary majorities 

to manipulate. It is outside the reach of the "ordlnary" choice-formiag process we caU 

politics, The aura of finality (at Ieast the finality one c m  achieve in a democracy) 

surrounds the judiçIaI procIamations of the rights embodied therein. 

Moreover, as stated above, the Charter is supreme, exclusive and, as is the case with ail 

laws, coercive. It cannot, analyticaliy, accept a competing moral view. Therefore those 

whose moral views are different and who find themselves directly govemed by the Charter 

have only two choices: either to exclude themselves fiom its embrace, or to convert to the 

civic religion once and for dl, thereby shedding the aspiration to criticaby challenge 

Charter values. 

Viewed as such, the bill of rights is placed at the juxtaposition of the three variables 

discussed above. It offers very Little mobility or pluralism, if at a. Its influentid moral 

force is significant, when applied to the point of subordinating other moral sources. The 

conceptual and practical ability to amend its content is Limited. It foLLows that the 

application of the constitutional bill of rights should be restrïcted; it should not be dowed 

to subsume al1 Iegal space. 

the citizenry to identib with a state-less common law community, and yet criticize the a c h d  holdings of  the 
court and seek theù reevduation via their membership in other normative cornmunities. 

"[Tlhe Charter has becorne a s m g a t e  citizeaship, asummary description of Canadianhm, for a clear 
majority of Canadians.": R- Gwyn, 'Trudeau: The Idea of Canadianism", supra note 510 at 3 1. 



The legal result of the aforementioned position i s  two-fou Fht, it entails that the Charter 

should not apply directIy to uidividuds, meanhg that IndlviduaIs should not possess a 

Charrer-based cause of action against their fellow citizens, or, more accurately, that 

citizens should not be under a direct Charter duty owed to their feilow citizens. Such direct 

application would replace the current possible multiplicity of legal regiines with the 

singular and exclusive, and therefore would diuiinish the legitimacy-generating features of 

the system- 

Second, the Charter should not apply directly to the common law as the default legal 

regime- As the residual legai regime, the conmon law encompasses aU human behaviour. 

As the basic legal layer it must constnict the initial legal subject, namely îhe individual. As 

the non-positive foundation of a Liberal state, it must accord such an individual autonomy, 

and must respect individud choice, upon which subsequent positive representation can 

draw. Because the moral agent ultimately resides, legally, in the common law as the 

default legal r eg i~ne '~  and because the common law is all around us, subjecting the 

common law to direct Charter-based review is tantamount to subjecting individuals and 

individual autonomy to direct constitutionai review, thereby cutting the Charter off fiom 

the necessary flow of genuine consent of the governed. 

In other words, by subjecting the common law to Charter-based judiçial review we 

subjugate the notional community which is suppsed to ground moral agency and choice, 

namely "the private". As mentioned above, judicial review of the common Law amounts to 

522 The abiiity of statutory tools to capture the legal subject does not remove the residual presence of the 
common Iaw. The adjudicator still is confionteci with the question of whether the statutory definition is 
exhaustive, and if not, tum to the common law. Moreover, the statutory dennition can aiways be repealed, 
and the void Nled by the ever-present common law. 



subsuming the notional common law community within the community established by the 

Charter. It is difficult to conceive of a design un&r which the non-positive, reason-based 

comrnunity established by the common law can be subjected to judicial review and yet 

maintain its identity so as tu provide for a critical analysis of the Charter. U&e the 

organic communities constmcted by the regional or federal legislative processes, the 

notionai community constnicted by a unitary common l a p  cannot survive a 

constitutional chalIenge to its constitutive values- As the court re-arranges the common law 

to cohere with the bill of rights after a mie has been found unconstitutionai, the court in 

effect moulds the common Iaw community to mïrror the Charter's. In so doing, the 

essential distance fiom the singular state is extinguished. 

This analysis is nat based on the presupposition that some common law or constitutional 

rights are "naturai" in the sense that they predate the state? In fact, the opposite is me: 

the analysis is based on the recognition that there is no legal space outside the state, and 

therefore there should be some space within the law that allows for a fictive option, 

narnely an option to engage with a legal regime (a notional cornmunity of values) from 

" It should be rexninded that in this respect Canadian common law is different fiom U.S. common law, 
since U.S. common law is not federal (but for a certain timited, and controversial, a m  of law dealing with 
federal powers), and hence provides a multitude of organic communities within whkh we can grow, to which 
we can migrate, and fiom which we can challenge other notional commuaities- See R- Post, "Cultural 
Heterogeneity and the Law: Pomography, Blasphemy, and the Fmt Amendment" (1988) 76 Cal. L Rev- 297- 
Canadian common law, as will be discussed below, is unitary, in the sense that it is applied by a federal 
judiciary, and its principles reflect the whole of common-law Canada- Thus, while judicial interpretations of 
provincial statutes may differ dong provincial lines, the general law of contract or tort should not, 

Paul Bresc, supra note 546; Hester Lessard, The Idea of the ''Private'': A Discussion of State Action 
Doctrine and Separate Sphere Idemlogy", 10 Dalhousie LJ. (1986) L07. But F. 1 Goodman. 'l?rofessor 
Brest on State Action and Liberal Theory, And A Postscrïpt to Professor Stone*' (1982) 130 U- Penn. L R. 
1331, arguing that state action doctrine is in fact compatible with a positivist approach which centres judicial 
review on the IegisIative and executive processes, 



which to challenge and legïtimize the other regimes, incIuding the supreme law of the 

~ ~ n d , ~ ~  

It follows then, that as an andytical, or perhaps a metaphysical matter, the ground-norm of 

the tnily riberal or pldstic state should prevent the bill of rights as the substantive 

proclamation of the supreme state values h m  invading in a coercive, authoritative 

manner, each and every "choice space". In legal tenninology, S. 52, which establishes the 

supremacy of the Constitution, requires that s- 32, which demarcates the application of the 

bill of rights, be interpreted as Limiting the application of ùie Charter, so as not to reach 

individuais or, the cornmon law as default legal regime under the supe~s ion  of the 

cornmon law courts. 

2.3 Clash of Reglmss - ConcIusion 

The thrust of the argument presented above is that the common law should not be 

subjected to Charter-based judicial review where the common law permits or orders 

individuals to act in a certain way (even if thïs way is discriminatory). Thus, when non- 

goverruaentai entities interact, it matters whether they base their actions upon a statute or 

the common Law- The argument, therefore, goes beyond the claim that the Charter should 

not apply direcüy to individuals, that is, should not be interpreted to have created legal 

duties owed by one individual directly to another by vunie of living together under the 

Canadian Constitution. Rather, the argument centres on the relationship between one legai 

regime and another. Put positively, the argument advanced below suggests that the 

constitution of a democracy as the supreme law of the land has to be interpreted, if 

rJ Compare 1. Nerken, " A  New Dal For the Protection of  Forteenth Amendment Rights: Cbaüeaging the 
Doctrinal Bases of the Civif Rights Cases and State Action Theory" (1977) 12 Ham. Civ. Rights-CN.Lib L 



consistency and legitimacy matter, so as to înciude a non-appiication feature of its 

substantive rights provisions to the defadt IegaI regïme, which by definition constructs and 

govems the private, Otherwise, the risk is run of tipping the balance in favour of a 

constitutionai regime which is not necessady democratic. 

When a common law d e  degedly violates a constitutional righî, the comrnon law itseif is 

the proper forum in which to Ïnvestigate such a claim, The common law regimç is 

organïzed around the idea of reason: it is the capacity to reason which identifies the human 

being as the legd ~ubjec t ; '~~  it is the "reasonable person" who sets the standards for 

conducl?' and it is the demand to provide reasons which binds the common Law legal 

process? The common law cannot be thought to have been subsumed by the positive 

enactment of the Charter. Instead, the common law provides the initial legal tier in a 

unitary cornmon law nation in which to address clashes of nghts under the supervision of 

the legislature. In tuni, the positive review of the legislature, namely its statute, could. itself 

be reviewed by both the political processes and the Charter. Since the common law is 

organized around reason, the judicial proceedings wiII have to take issue with 

constitutional rights not necessady in an hierarchicai way, but as an argument for a 

possible better interpretation of governing common law panciples. 

-- - -- pp - - -- 

R a t  297. 
516 Weinrib, supra note 484; Brudner, supra note 472. 
577 The concept of reasonableness is centrai to al1 branches of the common law. For example, it can be 
found in contract taw under the rubric of reasonable expectations and in tort law under negligence- 
R8 C.f Brennan, 'Tn Infense of Dissent" (1986) 37 Han* LL 427. 



3 The Application of the Charterto the Common Law: Some 
Particular Aspects of the Canadian Case 

3.1 Section 32 and the Canadian ConsütMion 

As mentioned eadier, the ' d e s  of engagement' governîng the interaction of the Legd 

regimes do not operatte in the abstract. Rather. they are always part of a concrete legd 

system and their actual application is informed by the system's meta-constitutional 

structure. In the Canadian case, the conclusion that the Charter does not apply to the 

decisional body of common law goveniing individual interaction is mandate4 at the end of 

the day, by interpretation of the ConstitutEon A&, 1982, and the backdrop of its unique 

legislative history and in Light of the institutional design it implements (Le., one of a 

federal dernocrac y). 

The first part of thïs section, therefore, d focus on the legislative history of the Act, and, 

incidentally, on the role that legislative history has to play in the interpretation of the 

Canadian Constitution. Beyond the conciusion that the Charter should not apply to the 

common law in Canada given the unique legislative history, the analysis of the role that 

legislative history must play in the interpretation of a constitutional enactment will 

highLight another distinction between the common law and the constitutional regime: the 

distinction between the dominant interpretative approaches, The section wiU argue that a 

drafter's decision to rejecr a certain option (or interpretation). a decision expressed in the 

choice of words contained in the constitutional document, cannot be ignored by the courts. 

Subsequently, it will be argued that the choice embedded in S. 32 regarding the non- 

application of the Charter to individuals, entails its non-application to the default legal 



regime that IegalIy constmcts and defines an mdividual, and in which indîviduals 

ultimately reside as choosing agents- 

The second section will engage the institutional aspect of the interaction between the Legal 

regimes in the Canadian context, by fwusing on the federal dimension and the separation 

of powers between courts and legislatures. It wi l l  argue that whereas the statutory regime 

under the guardianship of the legislature is set in pIace in part to supervise the common 

Law and its development and administration by the coutts, the constitutionai regime, in 

which the courts play a dominant role, is ill-equipped to supervise judge-made common 

law , 

3.2 Legïshtive Hïstory and the Meaning of S. 32 

In approaching S. 32 of the Constitution Act, 1982, or any other section of the Act, we, as 

interpretea, have to take notice of the Act's legislative history. The Charter is part of the 

positive Law of Canada. As such, it reflects a poiïtïcai choice of those who enacted it, either 

directly or through their representatives. Therefore, contrary to the position taken by the 

Supreme Court in Refereece re Section 94(2) of the Motor Vehicle ACP but according to 

that court's approach in ~ c ~ i n n e J " ,  it matters what participants in the process of 

enactment (either as elected or as appointed representatives) thought they were 

accomplishing. 

Since it is difficult to fully discem what each and every representative thought about the 

issue of Charter application when the Charter was adopted, the truvaux préparatoires and 

S>s [198s] 2 S.C.R, 486.24 DLR- (4&) 536 at 544. 
MeKinney. supm note 487. 



evidence gathered fiom those who partïcipated in the preparation of the different cirafts 

could serve as a proxy for what an educated and lnformed participant in the constitutional 

project thought she was doing, or would have thought had she took the time to review the 

public record on point. 

In other words, if members of an institution that comprked "the framers" were of the 

opinion that the draft of the constitutional text embodied a disposition of a certain 

constitutïonaI question, and that opinion was commrinicated to the other actors who 

participated in the enactment process so that the text was seen by the public delegates to 

incorporate that disposition, it could be argued that if an informed citizen were to raise her 

hand and ask the government of the day "what does this provision of the proposed Charter 

rnean with respect to that question" she would have received a clear answer. It is in regard 

to that answer, namely the expressed position of the public delegates as supported by the 

public records, that we must assume an idormed citizen would have reached her own 

position and instructed her representatives to vote accordingly. 

Objection to the relevancy of the public record because it does not include evidence 

demonstrating what each of the elected representatives actually thought as he or she 

v ~ t e d , ~ '  or because it does not show that the general public had in fact debated the point,n2 

misses the point. Without evidence of a misunderstanding or a mi-scomrnunication, we 

must assume that the public was infonned of what was presented for approval and it 

decided based on such information. AssumÏng that without clear evidence of actual popular 

53 L Dale Gibson, "The Charter of Rights and the Private Sector" (1982-3) 12 Man- LJ. 213 at 215; The 
Law of the Charter: General Princr'ples, supra note 465 at 115- 
532 Reservations along these h e s  were expressed in Reference re Section 94(2) of the Motor Vehicle Act, 
supra no te 529, 



awareness (by the citizenry or their elected representatives) we are at Liberty to ignore the 

public record of the appointed delegates suggests that the public was uninformed, in which 

case it is not clear what normative value the choice to adopt the Charter carries. Such a 

position stands in contradiction to the idea of positive law as an expression of meanin@ 

politicai choice. 

Therefore, dthough we may never know what actually went through the mincis of the 

Canadian citizens or their numerous elected representatives when the vote twk place, it 

seems difficult to deny the relevancy of the evidence pointing to what an informed member 

of the public would have thought had she turned her mind to the question. Such a 

process of reconstruction gives us the best proxy to the actual choice of an informed polity. 

Such a process of reconstruction is essential if the idea of meaningful choice mattes- 

At the very least, it matters if there is evidence to suggest that a possible disposition of a 

certain matter was directly considered by the public delegates to the constitutional process 

- either the drafters, or the public committee set up to propose a draft, or the legislatures 

that finally approved the Charter - and was clearly rejected. Such evidence indicates that 

the version of the Charter brought before the court of public opinion could not have 

included the rejected disposition and therefore did not receive popdar support. 

This is not to suggest that originaiism is, or should be, the preferred or exclusive mode of 

engagement with the textesw It is, however, to Say that when we are confionted with 

explicit evidence on point that suggests that a certain option was rejected, we cannot ignore 

533 This process of reconstruction assumes that the position of the fiamers was a matter of pubk record, 
that no steps to conceal or misinform the public were taken and that the common understanding of the text 
easily supports the ûamers position- 



the evidence and at the same time pretend we care about the text (or that we are 

'interprethg' the m e r ) .  Arguably, since the text represents an intncate fabric of 

political choices, we would not have the exact text that now exists had those who 

participated in the dtafting process known that theïr product would be seen as vague 

enough so as to reintroduce a rejected option, Put differently, given that a certain position 

was cleariy rejected by the public delegates (appointed or eIected), it seems contradictory 

to nonetheless accept the rejected position on the gmunds that there is nothing in the tex? 

that rejects it, A deliberate rejection of a position entails that were our public delegates told 

that their expressed view regarding the meaning of the text wodd not be respected, they 

would have brought before us a different text so as to remove any doubts, They were of the 

opinion that the text, as it was presented, did no$ include the rejected position. Ignoring the 

public record regarding that which was decided against denies the Charter as a positive 

enactment of a political choice, which is a necessary prong of legitimacy, namely, the 

element of infonned volition, or will (Le., the exercise of moral agency). It detaches the 

text fkom the choice embedded in it. It forces upon the public what it, through its 

representatives (elected directly or selected by the elected representatives) had chosen not 

to do. In such circumstances, it is not clear what might authonze the court to alter the final 

product contrary to the explicit public record on point. 

Parentheticaily, we 'should note that contrary to our political instinct, paying attention to 

legislative history is not a disguise for neo-consewatism. Neither "conse~ative" nor 

"liberal", neither "progressive" nor "libertarian" agendas are promoted by respecting the 

political choice of those who put before us the text for approval. Legislative history in and 

534 A- Scalia, A Matrer of Interpretatiiort: Fedei-al Courts and the Law (Princeton, NI: Princeton 
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of itself does not pre-detennifle a conclusion that favours the "rightl' or the "Ieft"; such a 

conc1usion depends on what the legislative rpcord r e ~ e a l s - ~ ~  

There Ïs convincing evidence to suggest that the Parliamentary Speciai Joint Cornmittee on 

the Constitution was of the opinion that the draft of the Charter did not appIy to 

"relationship between individu al^".^^ There is also evidence to suggest that the ciraft was 

amended so as to make that LUnitation ~ l e a r e r , ~  even if it failed to be clear enough to 

satisw our interpretive taste?* At the end of the day, "[tlhe language and history of S. 32, 

together with the evidence of drafters' intention, simply point t w  strongly in this direction 

[ i.e., to the non-application to the private sphere] to be refuted by the few objections 

rai~ed"?~ Indeed, the court in Dolphin, and more explicitly in McKinney respected the 

"deliberate choicenm to render the Chnrîer inapplicable to private bodies. 

University Press, 1997)- The book offers Scalia's version of orîginalism, as weil as commentary and critique. 
nr The legislative record regarding the C h a m  for example, could be "progressive" with respect to 
equality rights, but "conservative" with respect to due-process rights. This, in and of itself, is neither here nor 
there. For a progressive interpretation of the Charter's IegisIative hlstory, see L- Weïnrii, supra note 51 1. 
536 Minutes of Special Joint Cornmittee on the Constitution of C u d a  (15 January 1981) 38:49, as cited 
in R- Fader, 'The Reemergence of the Charter Application Debate" (1997) 6 DaChourie of kg. Studies 
187, 
537 See Hogg, supra note 468; K- Swinton, "Application of the Canadr'an Charter of Rights and 
Freedoms" supra note 465; and most Mportandy, Whyte, who partïcipated in the proceedhgs (JD- Whyte, 
"Is the Private Sector Affécted by the Charter?" supra note 465)- For a review of the legislative hïstory 
claims, see R. Elliot & R- Grant, "The Charter's Application in Private Litigation" supra note 468 at 466-7. 
ns The cirafters did not see it necessary to include the word "only" so as to add suspenders to the belt of 
the non-inclusion of the private sector in S. 32- Professor Gibson suggests that omitting the word "only" 
cannot be regardeci as accidental (Gibson, "The Charter of Rights and the Pnvate Sector" supra note 53 1 at 
213). However, even Professor Gibson does not refiite the shared understanding that had the clrafters been 
told that their wording would lead to the interpretation of S. 32 so as to apply the Charter to "everyone", the 
wording of S. 32 would have been amended so as to pteclude this possibility. It thecefore seerns difficult to 
argue with the positions of Whyte, and with the clear statements of the Federal Department of Justice 
representative, the Deputy Minister of Justice for Canada and the Justice MlNster expressed before the 
committee, which made it clear that the product they brought before the committee did not apply to 
individuals. 
a9 R- Elliot and Rc Grant, "The Charter's Application in Private Litigation", supra note 468 at 470. 

McKi'ney, supra note 487 at 262. 



Yet the conclusion that the Charter shouid not apply to individuals does not necessady 

entail, at l e s t  not at first giance, that the Charter shouici not apply to the common law, 

Mer all, what is the difference between the common law and statutory law, given that 

both regimes regulate individual behaviour? Why should the Charter apply to statutory 

law and not to the cornmon law? Or, as some commentators have suggested foilowing 

Shelley v. ~ r a e m e r , ~ ~  why not view the court order at the end of a common law trial as the 

necessary state action?srt Nevertheless, M e r  investigation reveais that it is difficult to 

reconcile Charter-based judicial review of the common Iaw with the conclusion that the 

Churfer does not impose direct duties on individuals, 

As mentioned in the introduction, the common law by definition is the default legal regime 

in Canada, and as a consequence, it is the legal regime that regulates ai l  social behaviour 

not govemed by any statute. As pointed out by ~ o g g , ~ ~  the common law is the normative 

source that legally pennits, or more accurately, attaches no legal consequences to, a wide 

array of activities we c d  "private". Part and parcel, the common law might attach legal 

consequences to those activities that are perceived as interfenng with the "pemitted" 

activities. Thereby, the common law protects or directs the official power of the state to 

protect, some activities by prohibiting others- In fact, normatively speaking, everything we 

541 334 US. 1 (1948)- The decision has been criticized (see e-g. Wechsler, 'Toward Neutra1 Principles of 
Constitutional Law" (1959) 73 Harv. L Rev. 1, at 29-3 1; L. Tnbe, American Constitutional Luw, 2d ed., 
(Mineola, N.Y.: Foundation Press, 1988) at 1697) and in effect isolateci by the judiciary to the area of racial 
covenants, and thereby made of little force, given the statutory intervention in that area (see W.S. 
Tarnopolsky & G--A Beaudoin, supra note 461 at 422- It should be noted that Shelley might raise less of a 
tension in the U.S. federaIiraIism context than in the Canadian design of unitary common law- This point will be 
M e r  dealt with below. 
543 c... J. A- Manwarhg, 'Bcinging the Cornmon Law to the Bar of Justice*' supra note 466 at 434- It 
should be noted that Professor Manwaring admits at 414 that under the Charter "the courts are 
constitutiondly mandated to take an active role in the poiitical process through which social poiicy is 
defined, a view different fiom the one expressed here, which suggests that the courts shodd limit theu 
constitutional involvement and view it as a 1st  resort, 



do is governed by Iaw: we are either ailowed to do it and expect some Iegai consequences 

to IWîI and protect that Iegal permission, or we are not dowed, in which case certain Iegai 

consequences wouid follow an engagement in the dÏsalIowed activity? 

Arguably, then, the common law d e  can violate a right by either disallowing or aUowing 

a certain activity. Tacitly permissive law and prescriptive noms are essentiaily identical, 

from a Iegai perspective, The host of legal consequences attached to some activities and 

not to others can amount to a violation of a constitutional nght both in the scenario of a 

permitted activity and a dïsaIlowed one. As an example, we can tum to the historic 

common law set of rights and duties with respect to spousal sexual abuse: by not attaching 

legal consequences to spousal sexuai abuse - in our context, recognizing such an abuse as 

a toa - the cornmon law rule may be seen as violating S. 7 of the Charter, or, if such an 

omission can be shown to carry a disproportionate hardship on a segment of the society 

organized around a S. 15 ground such as gender, the lack of common law response can be 

seen as violating S. 15. SUnilarIy, the common Iaw d e  that imposed sanctions on 

neighbours or state officiais who trespassed on private property to prevent spousal sexuai 

abuse c m  be viewed as legally p r o t e c ~ g  this activity, and is thereby equally incongruent 

with the values embedded in S. 7 and 15. Spousal sexual abuse and a lax legal treatment of 

--- - - 

543 Hogg, supra note 468- 
W. N. Hohfeld, "Fundamental Legai Conceptions as Applied in Iudicial Reasoaing"(l917) 26 Yale 

LJ. 710 provideci us with a way to conceptuallze the relationships between rights (cights, pnviIeges, powers 
and immunities) and their correlative obligations (duty, no right, ïmmunity, disempowerment). 
conceptuaiizaaon aiiows for a scenario under which a right of one to pursue her gods entails no obligation 
on anyone. The famous example sketches a bowl of soup discovered by two strangers in the street. They both 
have a right to try to obtain it, and neither has an obligation to refrain fiom interféring with the attempts of 
the other. Nevertheless, the law is still available in that scenario to determine what activity amounts to an 
interference which is outside the scope of the pridege no-right rubric, as wouid be the case if one person 
physicaüy harmed another. Furthemore, analytically, the position of the law that both people (or ail) are 
fiee to compte is itself a legal position- The court can issue declaratory relief, thereby providing aii 
cornpetitors with an assurance that they can proceed without incurring liability; the law will deny the power 



such malaise is repugnant to OM sense of justice* But is the Charter the proper legal regime 

to provide remedy? 

Applying Charter-based judicid review to the common Iaw entails scrutinizing the entire 

set of common law duties, and, more stdcingiy, the lack thereof. The implication of such 

scnitiny is that every behaviour - an act or an omission - carried out by every individual 

could be challenged in court as vioIating the Charter, assuming that we can find the 

relevant Charter Rght on which to hang the claim. Beyond the floodgate argument that 

such a state of affairs raises in terms of lengthier judicial dockets and excessive individual 

entanglement in Charter l i t i g a t i ~ n , ~ ~  one has to wonder whether subjecting such Iegal 

terrain to Charter review is compatible with the conclusion that the Charter should not 

place a duty on one individual to be owed directly to another. If as stated above, the 

imposition of Charter-based duties on one individual towards another was rejected by the 

drafters, also rejected was the application of the Charter to the common law goveming the 

interaction of non-governmental entities. 

In the end, there seems to be little to distinguish between the direct application claim ("S. 

15 dictates that you cannot discriminate against me because 1 am Jewish, therefore, you 

cannot exclude me fkom a dinner invitation extended only to your Christian fiiends") and 

the common law application daim ("the common law of trespass which allows you to 

invoke the state machinery to remove me k m  your dining rmm is unconstitutional 

because it permits you to discriminate against me on the basis of rny religion by not 

of the state for any cornpetitor who seeks to interfere in that mariner with the other cornpetitors. Properly 
conceived, this legal position is a kind of a protection. 

A. Mckilan & B. Elman, "To Whom Does the Charter Apply? S o m  Recent C m  on Section 3T* 
(1985-6) 24 Alfa L Rev, 361. 



inviting me, and therefore you ought to extend the invitation to me or  not invite anybody"). 

Section 1 andysis and the use of physîcal self-help notwithstanding, the result of both 

claims is that you as an individual would owe me as a feiiow individual a duty not to 

discriminate against me based on S. 15 of the Charter, In other words, in both cases, 

finding for the plaintiff entails subsiiming common Iaw duties with Charter duties. The 

Charter is made to apply directly to interactions between individuals. 

In order to avoid this conclusion, some schoIars have attempted to draw a fine between an 

extra-legal, private ordenng which might be traceable to a pre-state f i e e d ~ r n ? ~  and the 

exercise of common law rights as part of the state legal apparatus. However, this 

distinction is difficuit to maintain. It is not clear that we can meaningfblly talk about a 

"pre-state" fieedom, since it seems difficult to argue that the common 1aw or statutory 

legislation are barred from regulating all individual interaction. To the degree that we can 

conceive of any limits to judicial or legislative reach, at least in our positivistic age, we 

attribute such a W t  to a right to privacy and turn quickly to the constitution to anchor that 

1 5 ~ h t . ~ '  Privacy is situated not in anything "pre-state*' but in the substantive provisions of 

the positive document which sits at the pinnacle of the normative pyramid comprising our 

legal system. In other words, the legal regime contains the law of privacy, as it contains 

any other Iaw (or legal right). Thinking about privacy as a constitutional right only affirms 

SM 
C$ A. Domes. T h e  Couris. the Common Law, and the Constitutional Imperative: Beyond Dolphin 

Delntery" (1989) 27 Alta, L Rat- 430; G. Otis, "The Charter? Pnvate Action and the Supreme Court", supra 
note 466- See dso P. Brest, "State Action in Li'beral Theory: A Case note on Flagg Bros. v. Brooks" (1982) 
130 LJ- Penn- L R 1296. Conceptually, it is not clear that the phrase "pre-state" fieedom is meaningful. 
Freedom of what and fiom what? 1s it f iedom in a Iegai sense? Moreover, it is not clear that such "pre-state9* 
state existai, or could be imagineci. Arguably, when humanity descended h m  trees and established 
Ianguage, thereby becorning human, a social order already existe& and language made ir possible to uunk 
about it as law. Altematively, when God created man (and woman), law -divine Iaw - was not far behind. It 
is therefore not cIear that there could ever have been a pre-state Ereedom. *' R. Elliot & R. Grant, "nie Charter's Application in Private Litigation". supra note 468. 



the presence of the state in the trpnvateK The introduction of a constitutionai nght to 

privac y reinforces the application of the Charter to the individuai. 

Scholars have similarly attempted to distinguish "private activity" from "private 

Litigation"? When people interact, they interact outside the reach of the Charter; but 

when they go to court, the Charter applies. As mentioned above, this line is also too 

elusive to draw. Private activïty occurs under the different legai regimes which comprise 

the law, There is no room beyond the law as a conceptuiù matter, and thus people do not 

interact outside the Iaw- That which the law pennits, the law protects, in the sense that the 

law would atîach legal consequences to those activities (or omissions) which interfere with 

the permïtted activity. This protection can be accorded by way of injunctions, declaratory 

relief and mandamus. Thus, the legai rights of the parties, although not officially 

crystallized until a court of law declares themTSg are nonetheless "there". The remedies 

could be declared by the court at any point in time during the activity, including before it 

has b e g ~ n . ~ ~ ~  Given that alI activities (or om-ssions) take place in the shadow of the law, 

and given the constant availability of the law through the courts, the distinction between 

private action and private litigation may tum only on the hours of operation of the 

regis t r a . '  

Drawing the line at the issuance of a court order at the conclusion of a a i a i  can be viewed 

as another variance of the temporal approach: the state action materiahes only after the 

" Otis. supra note 546; Domes. supra note 546. 
549 Hogg. supm note 468. See development in P. Hogg, Conainn'onal Lmu of C d ,  4& ed. 
(Scarborough, Ont.: Carsweli, 1997) (loose leaf), 5 3 4  "Application of Charter". 
550 Dolphin itseifis a case on point, since the employer sought a quia-timet order against future secondary 
picketing. "' Since most jurisdictions have procedures for filing emagency motions outside of  normai business 
hours, even this distinction seems to coilapse. 



courts have spoken. Thi-s position, advanced at one time by Professor ~ o g g : ~  ignores in 

effect, the continuous presence of the law (and the courts) mentioned above. Suice the 

sparrïng parties can go to court at any time anci the law accompanies any behaviour, the 

Court in Dolphiiz saw this approach as troub~esome? Arguably, the Court recognized the 

= -me  effect of this approach: a court order is issued pursuant to a set of motions and in 

arguing a motion before a common law court, parties would argue that a certain order 

violates the Charter- The common law litigation would thus be transformed into Charter 

litigation- In tum, individuals conducting their business under the host of legal rights, 

obligations and remedies situated in the common law would in effect be subjected to 

Charter smtiny? Thus, the attempt to draw tirne-lines as criteria for state action - be it 
the beginning of a trial or its conclusion in a court order (or Iack thereof) - appears ever 

more difficuit- Therefore, the court's concIusion in Dolphin that subjecting the common 

552 In his earlier editions, Professor Hogg advocated this position, with which the Court in Dolphin took 
issue. See P. Hogg, Co-tutional Luw of Canada, 2d ed. floronto: Carswell. 1985). at 670-678. See also 
Hogg, supra note 468, and Hogg, supra note 549. 

The Court in Dolphin, supra note 446 at 600 found Hogg's argument "tr~ublesome*~- 
554 R ELliot, "Scope of Charter Application1' (1993) 15 Adwcates' Q. 204, argues fhat the nature of the 
claim against the court in this scenario would be a demand for a positive duty: "the claim is not going to have 
to be that the court wili be violating the litigant's cight i f i t  fails to provide the sought-afier remedy. Sucb a 
daim can only succeed if the Charter can be said to impose apositnte obligmion on the State to act to protect 
the rights and Ereedoms of private actor A Erom the conduct of private actor B" (at 214)- Elliot fuaher 
suggests that there is no indication that the Supreme Court is prepared to interpret the Charter so as to place 
positive duties except in the case when particular provisions clearly impose obligations on the state (Lie S. 23 
of the Charter). The problern with this argument Lies in the characterïzation of the claim as a positive duty. 
Assume a defendant in a civiI case of trespass, who invokes the Charter as a defense for entering a mail in 
order to distribute a I d e t  or for entering his colleague's home uninvited, after the colleague has invited 
only Anglican fnends- Can we meaningfdiy talk about positive duties in such cases? Even when the 
Charter is invoked as a sword, rather than as a shield, it is not clear that the positive-negative distinction 
rescues us h m  the conclusion that applying the Charter to the coint order is equivaient to its application to 
the parties- Assume the defendant in the previous trespass case files for decIaratory relief or an injunction 
that would bar the owner fiom using self-help to evict him, It is not clear that rejecting the plaintiffs claim 
is merely rejecting a request for a positive ri@- In 0th- words, since the courts are under a positive 
obligation to uphold the law, including the common law and the Charter where it applies, the language of 
positive obligations, even if we assume the Charter confers none, is unhelpfiil. Compare: Domes, supra note 
546 at 432-3- 



law goveniing non-govemmental entities to the Charter amounts to subjecting individuals 

to the Charter îs correct-5s5 

Analyticaiiy, the ciifference between subjecting (common law) and statutory law to the 

Charter seems to lie in the position of the common Iaw as the residual Iegaï regime which 

covers any given activity, As a residual regime, the common Iaw cannot tolerate a legal 

void. Unlike statutory law, the statement "this activity (or omission) is not covered by the 

statute" is unavailable to ~e cornmon law; it must provide a Iegai consequence. What may 

appear as a cccommon Iaw silence" is in fact a certain structure of legal consequences that 

applies to certain behaviours. It foiiows that the legd result of finding the common Law 

unconstitutional for f' l ing to place a certain duty upon an individual is to displace the 

common law and to draw the duty directly from the Cha~er, thereby imposing it into the 

private sphere. On the other hand, the legal result of finding statutory law unconstitutional 

for a similar failure would be the remand of the statute to the poütical processes for m e r  

deliberation and the re-instatement of the social sphere under common law govemance. 

The residual position of the common law as the defauit, reason-based legal regime also 

leads to the realization that the definition of legd personality, that is, the representation of 

a person in law and the set of legal powers entded by having a legal personality, 

ultimately reside in the common law. At the end of the day, after all the statutory 

definitions regarding who can sue or be sued or who enjoys legai rights or obligations have 

" Ddphin. supra note 446 at  600: T o  regard a court order as an element of gov-enta1 intervention 
necessary to invoke the Charter wodd, it seems to me, widen the scope of Charter application to virtually aii 
private titigatïon- Ail cases must end, if carrkd to completion, with an enforcement order and if the Cha~er  
precludes the making of the order, where a Charter right would be infnnged, it would seem that al1 private 
litigation wodd be subject to the Charter. In my view, this approach wiil not provide the answer to the 
question. A more direct and a more preciselydefined comection between the element of goverrunent action 
suid the daim advanced must be present before the Charter applies." 



been exhausted, the set of legal powers a person holds by the fact of king a person is 

defïned in the common law regime. A person is dtimately recognîzed as a choosüig, 

autonomous moral agent in the common law regime. Subjecting this regime to Charter- 

based review, even if the values of the Charter h d  firee choice, nonetheless amounts to 

restricting choice, as explained in the prevïous section which anaiyzed the necessary 

distance fiom the singular state- 

Put differently, findiag the comon law structure of rights and obligations unconstitutional 

and, in the same adjudicative breath, creating one that meets the Charter requirements, 

amounts to fuUy subsuming the common [aw within the Charter. There is no legal 

significance to the presence of the common law as a distinct legal regime. We cannot strike 

down a common law rule (even if such an atomistic approach to the common law is 

defen~ib le)~~~ and end the analysis there. Nor can we deploy other remedies which in 

essence seek to second guess the legislative intent or purpose? M e r  finding a common 

law rule unconstitutional, the court must, arguably, put in place a structure which best 

advances the demands of the Charter- There is no margin of appreciation, or a set of 

reasonable legai solutions that a legislature could consider. The common law and the 

Charter become one and the common law role is rendered redundant- As was argued 

above, such consolidation suffocates a state domain necessary for generating legitimacy for 

the Charter as the supreme law of the land Even if it did not have thïs effect, the 

application of the Charter to the common law necessarily means its direct application to 

individuals, since the common law is the legal reflection of an individual. As demonstrated 

''' The pmblematic nature of such daim is echoed in EUiot & Grant, "Scope of Charter Application", 
supra note 554, and Domes, supra note 546. 

See Schachter v. Canada, Cl9921 2 SCP.  679- 
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in the beginning of this section, s- 32 was designed as a matter of Canadian positive law to 

restrict Charter application so that it would not impose duties on ladlviduals. Thus, it is 

required that the Charter would not be applied to the common Iaw governing non- 

govenunental interactions. 

The uniqueness of the cornmon law legal regime reappears once we tum to anotfier angle 

of the constitutional constnict: the institutional design underLyïng adjudication in the 

constitutiond, statutory and common Iaw regïmes- To thls aspect 1 now tuni- 

3.3 Section 32, ConstifcMond Adjudimtion and Canadian 
Instifufional Design 

3.3.1 Charter Application, Institutional Responsibility and 
Adversa rial Adjudication 

The debate regarding the non-applicability of the Chafler to the common Iaw should also 

be infonned by the institutional design within which the C ~ n s t i ~ o n  Act, 1982 in general, 

and the Charter in particular, operate. Put more generally, the examination of the 

interaction between the common law and the constitutional regime should be infonned by 

yet another constitutive element of a legal regime - the institutional design which each 

regime establishes and which administers each regime. Each legal regime is organized 

around certain institutions charged with certain kinds of legal powers; each regime 

contains a certain scheme of separation of powers. This subsection, therefore, will focus on 

the institutional design within which the Charter, statutory law and the common law 

operate in Canada. 



Turning our 

incorporating 

attention to the constitutionai regime, the ConstiftStIWion Act, 1982, by 

the ConstitutTon Act, 1867:~ reaffirms Canada as a federal çmstitutional 

demoçracy- In that context, the separation of powers ingredient of Dolphin becomes 

apparent. Sepamtion of power arguments have two components: the division of Iabour 

between the three branches of government and the division between the provinces and the 

federal government. Both these components are implicated În the interpretation of s, 32(1). 

Ever since the Glorious RevoIution of 1688, parliament, or the legislative branch, was 

entrusted with the ultïmate responsibility of enacting positive Iegislation in Great   ri tain? 

Historically speaking, the various constitutional acts that brought Canada its full 

sovereignty as a constitutional democracy ptaced a similar responsibility on the legislative 

branches of Canada (and the provinces) over the laws of Canada (and the provinces)? On 

a conceptud level, the idea of a legislature cannot be separated fkom legislative 

responsibility over its statutes. AnalyticaIly, the responsibility of the Iegislatures over the 

statutes of Canada and the provinces entails the duty to defend the wiU of the majority as 

represented in these statutes before the court, should a challenge to their constitutïonality 

be presented. This, of course, is not to suggest that the legislature should enlist the services 

of the Attorney General to defend Iegislation as a knee-jerk reaction, without considering 

the merits of the case, If the legislature, as informed by its legal advisors, is of the opinion 

that the legislation in question is indeed unconstitutional, it should turn to the legislative 

process and amend the statute so as to conform to the constitutional requuement. But if the 

as Constrlution Act, 1867 (U.K.), 3û&3 1 Vict., c. 3, reprinted in R.S.C. 1985, App II, No 5. 
559 Dicey, supra note 478. 
560 The Constitutr'on Act, 1867 and the Codttction Act, 1982 are the important cornerstones of 
establishing the sovereignty of Canada and dismbuting legislative powers among the spheres of government- 
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legislature reaches the oppsite conclusion, the representatives of the legislature must 

present before the court adefense of the will of the people as expressed in the statute. 

It shouid be noted fhat the duty to defend the constitutionality of statutes extends to statutes 

enacted before the goveniment of the day came to power, since the legislature, as an 

institution, is the caretalcer of di statutes which are in force. Given that statutes are not 

automaticalIy revoked after each new election and are not relegated to a Iesser normative 

strata after a change in the composition of the legislature, the responsibility of t[ie 

legislature as an institution is continuous. Moreover, pragmatically speaking, a responsibIe 

legislature would Iike the statutes it enacts to receive the best and most dedicated legal 

defense in court, which can be provided in an adversarial legal system ody by those 

lawyers whose actual client is the legislature. Government lawyers under the Attorney 

General not only have access to ail the legislative materials and other data collecteci by the 

govemmental agencies, but are bound by their duty to their client - the legislature as an 

institution - to present before the court the k s t  defense of the chuenged legislation. 

Therefore, it is rational for the current legislature, as a d e ,  to accord respect and dedicated 

defense to statutes of past legislatures by assigning govenunent lawyers to the task, since 

such a mie of respecting previous legislatures wouid demand that future legislatures 

provide the best defense of statutes enacted by the current legislature. It is thetefore not 

surprising that the legislature is expected to view itself as a timeless institution and defend 

For an historical review of the constitutional development of Canada see e-g. G* Martin, Brïtain and the 
Origins of Cadiun Confederation, I837-67 (Vancouver: UJ3.C- Press, 1995). 



operative statutes as if they were passed by the current Iegislature, regardless of the 

political govemment of the 

The responsibility of the legislature through its Attorney General to defend its products is 

ensured procedurdy, thn,ugh the duty to inform aII attorneys general of a constitutional 

challenge to a provision of a statute? Such a mechanïsm, originating in the context of 

federalism, ensures that the provincial and federal offices of the attorneys general are 

notified of al1 constitutionai challenges to statutes, whether the particdar govemment was 

a party to the Iitigation or not. 

An inverse image appears when we tuni our attention to the common law, and in particular 

to the private Iaw cluster. As a matter of institutional design, the conmon law is under the 

caretakership of the Ki*ng or Queen's Bench rather than the legislature. Mthough the 

legislature may intervene and amend a specific doctrine or a certain legal rule developed 

by the court, or even displace the entire legal field fiom the responsibility of the cornmon 

law to a statutory regime, the common law as a default legal regime remains under the 

responsibility of the judiciary. The legislature must review the position of the common law 

on ail matters and must intervene if it sees fit- Yet its interventions by definition would be 

561 Of course. a certain legislanue, or a certain Attorney Generai representing a certain government, may 
reach a conclusion that a parcicular statute is indefensible at law, and present such an opinion to the court. 
However, such a conclusion is the exception that demonstrates the d e ,  namely, that as an institutional 
matter, it is the responsibility of the legislature, and its legal advisers, to present the best available defense of 
the Iegislative product to the court. Should the court suspeçt that an inadequate defense was mounted, or that 
the legislature might be conceding legai points for politicai expediency, the court may invite an amicus [See 
transcripts of hearing before the Supreme Court of Canada in Miron v- Trudel, Court F i e  No- 22744, p. 2 
(the decision in Miron v- Trudel, [1993 2. S.C.R. 418 did not elaborate on the concem expresseci in the 
hearhg)., in part to ensure that the legislature does not seek to bypass the legi'slative process by surrendering 
to the court the obligation of amending legislation to fit the Constitution- However, such a judicial caU for 
amici represents a system failtue. It is a scenarïo where the court is uncertain whether the legislature is 
fulfilling its duty as a timeless institution, or whether it is acting in pursuance of its own political agenda- 
562 c.5 Courts of Justice Act, R.S.0 1990, c. C- 43, s, 109, Notice of Constitutional Question; Rules of the 
Supreme Court of Canada, R. 32, Notice of C ~ ~ t u t i o ~ I  Quesn'on- 
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through the legat regime that is mder its responsibility, Le. the statutory regime. The 

legislature cannot change the content of the common Iaw h m  m*thin; it can oniy change 

the goveniing legal n o m  by using its supremacy over the common law, The judges 

presiding over the common Law cases, on the other hand, are under an obligation, which 

stems from the common law itself, to interpret the cornmon law "interndy" by searching 

for the best fit between precedent and principle. In some cases precedent should be 

o v e d e d  if the court has reached a conclusion that the doctrine enunciated in that 

precedent failed to take the law in its integrity, or stumbled in the process of inducing the 

principle that best fits the relevant body of law as a whole, New causes of actions may be 

developed and others modified. But such process of self-correction is nonetheless the 

province of the courts under the common law. 

It is in that context that DoZphin makes sense. One of the basic tenets of separation of 

powers is that no institution may be the final arbiter of the constitutionality of its own 

products. It is at least in part for that reason that we entrust courts with reviewing the 

constitutionality of statutes, rather than allowing the legislature, the institution responsible 

for the statutes, to sit in judgment over its own actions? Burdening the courts with the 

power to review, in an authoritative, if not final, manner the constitutionality of a common 

law d e  developed b y the court itself, as advocated b y critics of ~ o l p h i n : ~  requires us to 

re-justify judicial review over the legislative product. Why not demand the legislature to 

review, in an authoritative, if not fin& manner whether a certain piece of legislation does 

In that context it should be remembered that S. 33 which allows the legislature to overridt a judicïal 
decision or immunize legislative measures fiom future judicial review specifically declares such ovem-de or 
immunization to be "notwithstanding a right", so as to alert us aii to the right violation entailed. In other 
words, S. 33, rather than aiiowing the legislature to judge its product as non-offensive to a constitutional 
rïght, demands that the legislature admits and declares such coaflict. 
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or does not innlnge the Charter? Why do we allow the judiciary to sit in judgment over the 

legislature Î n  the place?= 

Entnisting another branch, preferably an impartial one, with the review of the legislative 

product for its contistency with the higher will of the majority makes sense once the 

institutional biases that afnict the legislative process are recognized. These biases put the 

legislature in a difncult position when reviewing the product of the political process. The 

legislature might have an incentive to curb free speech. since fkee speech is often used to 

criticize the government and the legislature- The legislature might have an incentive to 

prefer law and order over the rights of the accused because accused are hardly represented 

in caucuses. Thus, the legislature may opt for sweeping m s t s  that clean the streets, albeit 

potentidly jaiLing a few innocent people, thereby pemiitting the government to secure 

public cornpliance, maintain control over the electorate, and provide ai l  with a sense of 

peace and tranquility (as false as it may be). From the der 's  perspective, better that a few 

innocent people are jailed than face mounting criticism, outrage, and possible lesser 

deterrence associated with allowing some guilty to go free. 

Similarly, the legislature has an incentive to favour a dominant religion, since that religion 

can provide it with a ready-made support system, especially given the affïnity between 

political and religious beliefs. The legislature certainly has no incentive to consider 

senously the rights of the rninorïty or the disempowered, relïgious or otherwise; especially 

chronic minonties, given the inconsequential political repercussions which flow fiom such 

disregard, compared to the ability of majority factions to coalesce and punish the 

564 See e-g. David Beatty, supra note 464. 
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Iegislature that ignores theV wishes. AU in d, we can jus- judicial review on the bais 

of the institutional biases of the iegislature which hamper its ability to provide long-lasting 

protection of basic human interests centrai to a democracy. 

Yet at the same tirne we must recognize the institutional biases of the court- In our context, 

the court, as any other institution, will be in a difficult position if forced to conduct a 

public process which may lead to an unequivocal finding that its past decisions violated the 

supreme law of the land It is one thing for the court to o v e d e  its past precedent as 

inconsistent with a better understanding of the governing principles; it is another thing to 

officidy declare itself as an institution that viorated the constitution. Especially so given 

the very personal and collegial nature of judging in any judicial institution, and a fortiori in 

the Supreme Court- There is an author of each judiciaI decision and an additional four (or 

up to eight) members who concurred Moreover, those who may find the decision of their 

peers unconstitutional rnight be required to serve with these colIeagues und retirement. 

Institutionally, this recipe seems volatile. 

Courts, therefore, face disincentives to reduce their institutional capital and reputation by 

declaring themselves to have violated the constitution. The bench is likely to clear its 

cornmon law product as passing constitutional muster by reducing the bite of constitutional 

rights, as Dokhin itseif provesla Furthemore, forcing judges to treat the common law as 

they treat statutes might lead the court to develop a less ngorous nghts jurisprudence 

across the board, thereby reducing its ability to review effectively the product of the 

565 Compare: M. Tushnet, Takr'ng the Constitution Away From the Courfs (Princeton: =nceton 
University Press, 1999)- 

The reader wili recall that the Court found the common Iaw d e  barring secondary picketing to be 
constitutional. See also Hill, supra note 481- 



legislature as weii, Under thïs bias-sensitive andysis, judicial review over judicially- 

pronounced common law makes Little sense, and might even prove counterproductive, 

The unique nature of the common Iaw under the patronage of the judiciary is fuaher 

apparent when we ask ourselves who should argue the case before the court on behaIf of 

the common law rule. There seems no institution whïch could be the client in that 

circumstance, other than the court itself, Appointing an amicus, the rare exception in the 

Iegislative scheme, might become the nom. However, without the cIear guidance of a 

client, the different arnici which wiIl be appointed throughout the years to defend common 

law d e s  will not be bound to present a consistent position before the courts with respect 

to the multiple issues that anse in constitutional Iitigation. Those of us who have observed 

government Iawyers in action know that the court demands a consistent approach from the 

govemment across cases. Such consistency will be difncult to obtain through the reliance 

on a diverse and uncoordinated amici- 

Entrusting the defense of the common Law rule to private parties before the court is 

inadequate. Conceptually, the private parties are not responsible for the cornmon law d e ;  

it is not of their making. Moreover, the parties have their own interests they might reach a 

conclusion about the meaning, applicability or constitutionaüty of the nile that suits their 

immediate needs. Since parties in private litigation are not necessarily repeat players, these 

immediate needs are less likely to represent al1 the possible tangentid points between the 

rule in question and other rules which might be affected. When the government is party to 

the litigation, it can take it upon itself to represent the polycenaic web of social interests 

embedded in a statute, or can solicit intervener groups. Lt is unclear that private parties can 

fil1 such a public role. Moreover, unlike ordinary common Law adjudication. which rests on 



incremental development of a 

possible legai effects of eacb 

de ,  and which ailows future decisions 

modification of the de, constitutional 

to contemplate the 

judlcïal review by 

definition puts to the test the very existence of the d e  (or the pnnciple). Either it is 

constitutional or not. Given the erga omnes effects of constitutional adjudication, one 

woutd h o p  that a presentation on behaIf of "the law" would also be before the court. It is 

unclear which institution should shoulder the task. 

Another aspect of the adjudicative process which bighiÏghts the difficulties of judicïaily 

reviewing the common law is the justificatory process embedded in s. 1, wherein the 

govemment must provide evidence, including social evidence, supporting the proposition 

that the infr-ingement of a right is justified in a free and dernocratic society. Under the 

0 a k e F  test, the government is required to provide the court with social evidence that 

demonstrates that the legislation under attack employed the least restrictive means to 

achieve the legislative purpose, for example. Who would supply the court with the 

evidence that a certain common faw rule is the least restrictive? And in the case of complex 

social data and adverse parties, should the court be deferentid to itself? The unconvincing 

disposition of that matter in obiter in Dolphin exemplifies the shortcomings of scarce S. 1 

e~idence.'~~ 

Of course, one could suggest the duty to defend the common law governing private 

interactions should be placed on the legislature, by not enacting a statute on point, the 

legislature in effect has pe-tted the common law rule to stand. However, we should note 

567 R. v- Oakes, Cl9861 1 S.C.R. 103. 
Mdntyre J. achowledged the lack of sufficient evidaur before the court DoIphin. supra note 446 at 

578, but found this deficiency not fatal (at 590)- Wilson J. nled an opinion concurring in judgment but 
dissenting fiom the s- 1 analysis of the Court 



that the legislature in that case will be defending its silence, not necessdy the content of 

the specific common law nile. Because it is the courts, rather than the Iegislatures, that are 

the caretakers of the common law, the legislature could argue before the court that it was in 

the process of evaluating the common law de, or gathenng more social evidence, or 

debating the matter, or that it had more important things on its agenda. In other words, it 

could have an ambivalent position. Yet as mentioned above, in a common law jurisdiction 

there is no legal voici, Le., the common Iaw govems ail interactions by attaching a set of 

legal consequences to certain actions (or inactions). Therefore, such legislative 

ambivalence would Ieave the common Iaw, and in particular the common law governing 

private  interaction^,^^ without defense. 

Moreover, in the Canadian context, we should realize that it is not always clear which 

legislature - the provincial, the federal, or both - is implicated by a common law rule. A 

unique feature of Canadian federaiism is that the judiciary is unitary, in the sense that aU 

appointments to section 96 courts are federal, and the Supreme Court has jurisdiction to 

rule on matters within the authonty of each of the provincial legislatures and the federal 

Parliament alike. This unitary design empowers the federaily appointed judiciary to 

It is in this context <ha< one may draw a distinction between the two componenü of the common law: 
private law, as goveming interaction between individuals, and public law as governing the actions (legal 
competence, powers and duties) of govemmental agencies, including the 1egisIature. The government, the 
legislature and the Attorney Generai are inseparable fiom the public law prong of the common law. They 
"exist" there- After dl,  we should recali that parliamentary sovereignt. is a common law doctrine, and so are 
the Crown prerogatives, the demand of vires, or gant of legal competence, tbe presumption of legality and 
the duties to act in accordance with naturai justice, and, as of late, reasonableness. The Crown, therefore, can 
be viewed as an indispensable party in any public law litigation and therefore, there are less difficulties in 
perceiving the Crown as the appropriate defender of any public law nom. Of course, the government, as an 
interesteci party in the litigation, will present arguments for its version of the law in question. and might have 
an incentive to not defend a Iaw which burdens the Crowo- But because of the adversariai setting, the court is 
positioned so as to mitigate the executive's or the legislature's presentations not oniy because there will be a 
party that will most likely oppose the govenunent on this point, but because the court will not rush to find 
unconstitutional a doctrine the court itself fiad developed. In this context, then, the institutional bias of the 
court serves as a check against the Attorney Geneds  duty to defend the law before the court, 



develop the unitary common law of Canada, namely the common law of all common law 

provinces, both in federal and provinciai mattes. Whïle statutory interp~etation may Vary 

across provinces, depending on the specific provisions of each statutes, the common law of 

Canada is not province-specinc. Therefore, if we wish to burden a legislatrire with the duty 

to defend a common law rule, we might have to determine which legislature is in charge, a 

process which might requÎre its own adjudication, and which rnight yield schîsmatic 

results. Moreover, which parties will be More the court on this preiiminary matter? 

In that context a major difference between the US. jurisprudence, which sees the common 

law as state action (and thus subject to constitutionai review), and Canadian law, which 

under Dolphin does not, is difficult to miss. In Nou York Times v. ~ u l l h , "  a case cited 

for the proposition that if the U.S. cm review the common law governing non- 

governmental entities, so can canada;"' Mr. LB. Sullivan sued the Times for iïbel, a 

common law tort, in a state court in Alabama This court, and ultimately the Alabama 

Supreme Court, had the exclusive (and, in the case of Alabama's Supreme Court, final) 

authority to state what the law of that particular state was, including its distinct common 

law rules on point. The U.S. Supreme Court had no jurisdiction to review this state Law 

matter, let alone interpret the state law in an authorïtative manner. Beiore it was a law for 

which another organ of the federal nation was responsible: the state of  lab bar na? 

Moreover, the interpretation and development of the cornman law of a paai-cular state is 

carried out by judges who are selected by a state, rather than by the U.S. President in 

no 376 U.S. 254 (1964). 
ni Manwaring, supra note 466. 
572 It should be noted that such would be the case in those circumstances wbere the state law is initiaüy 
chaiienged in a federal CO- the federaI judiciary is not respousible for, neither is it authorïzed to develop. a 
state common law d e -  



consultation with the Federal legislature. In many cases such state selection processes 

include majoritaüan eIections by the citizens ofthat state (and oniy that state), 

It is therefore not surprising that under the US- federai design each state has an interest, as 

part of maintaining its own residual sovereigaty, in protecting its common law d e s  

against the federai Constitution. In contrast, in Canada, the Supreme Court, as the highest 

court of the unitary judiciary, would be sitting in judgment over its own product if it were 

to review a cornmon law d e .  There would be no province which wouId "own" the 

common law de. Thus, the U.S. Supreme Court in passing judgment on the 

constitutionality of the Alabama common law, as justified as such judgment may bePg3 is 

in a different position than the Canadian Supreme Court passing judgment on the 

constitutionality of Canadian common law. Zgnoring this merence, among others, casts 

doubts on the relevance of references to US. docîrine for the proposition that permissive 

cornmon law should be subjected to the 

Another quasi-procedural peculiarity stemming from subjecting the common Iaw to direct 

judicial review is the proper venue for such a challenge. Since common law rules are 

always, by definition, embedded in particula. cases, if a p w  is of the opinion that a court 

ruiing violates the constitution, it should presumably apply for a declaration of invalidity. 

This motion or application should as a general matter be nled with the cowt of k t  

instance since it introduces a new cause of action based upon a novel set of facts. The 

result could be a bizarre cluster of cross-motions, in which Iower courts might have to 

* Compare: H- Kalven, 'The New York Times Case: A Note on 'the Central Mcaning of the Fit 
Amendment,'* (1964) Sup. Cr, Rev. 19L with R. Epstein, "Was New York Times v- Sullivan Wrong?" (1986) 
53 W. Chi L Rev. 782, 
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decide whether a same Ievel of a higher court had violated the constitution.* It should 

fuaher be noted that standing to apply for judicial review is not restrïcted to the parties of 

the original case in which the court allegedly violated the constitution by developing a 

common law rule or issuing an order based upon a pre-existing de. Therefore, were 

challenges allowed, al1 those who see themselves affected by the common law d e  (or its 

application) rnight be proper parties to an appiication for judicial review even before the 

case reached the Supreme Court (if leave was granted), since ailegedy the vioiation of 

their constitutional rights has occurred when a court of any instance has issued its ruling. 

Such a state of affairs is lïkely to lead to confiicting judgments assessing the 

constitutionality of the original ruiing, On a theoretical level, these scenarios demonstrate 

the tension between a challenge of constitutionality - case X violated the constitution - 
and a challenge to the "legal correctness" of a case. Whereas a cl- of unconstinitionaiïty 

goes to the vires of the court, and therefore aileges that the d n g  is nul1 and void and can 

be challenged by any other competent adjudicative body, the claim of "legal enor" entails 

a party fiüng an appeal to the proper court of appeai, according to the mies goveming such 

appeals. While in some cases these two claims might seem ~ i m i l a r , ~ ~  the andytical 

ciifference stiil carries consequences? 

574 C.$ M- Kanter, 'The Government Action Doctrine and the Public/Pnvate Distinction: Searching for 
Private Action" (1990) 15 Queen's L L. 33- 
57s Assume. for example. that a private party is of the opinion that a Court of Appeal decision itself 
amounts to a violation of the Charter because it establïshes a commoa law nile that violates a protected right. 
If leave to the Supreme Court was denied, the party should presumably 61e for declaratory relief in a superior 
c o r n  asking to set aside the Court of Appeai's judgment, or to enjoin the relevant enforcement agency fiom 
acting according to the Court of Appeal's ruiing- (It should be recailed that in Dolphin the parties did not 
raise the Charter claim before the British Columbia Supreme Court, nor did they file a motion with this court 
of the decision of the Chambers judge, but rather raised the issue before another instance). Altematively, the 
aggrïeved party codd apply for a motion to reopen the case, but it risks running agaïnst estoppel or res 
judicata mattes, 

For example, in a (civil or Enminal) jury triai. a party may argue in her appeal that the jury were not 
instructed to ignore evidence that was gathered in violation of S. 8- Arguably, the final decision of the court is 



3.3.2 The Interplay Between the Legal Regimes: Charter 
Application and Institutional Discourse 

The application debate can be concepnialized through another variable which constitutes 

the constitutionai regime - the concept of deliberation, or discourse. As mentioned in the 

introduction, the constitutional regime seeks to maintain the legitimacy of a constitutional 

democracy by enhancing dialogue between the primady reason-based judiciary and 

prïman-ly will-based legislature. Such discourse attempts to alleviate some of the 

countermajoritarian tensions inherent in constitutiond design which includes judicial 

review by unelected judges over the product of the elected representatives. This feature 

will be unpacked in greater detail in chapter three. For the purposes of this subsection, 

suffice it to briefly sketch the discursive nature of the Canadian constitutional model. 

The interplay between the three legal regimes could be translated into three tiers of 

discourse. The k t  tier of discourse is between the common taw regime, which, as a 

residual legal regime, encompasses al l  activities not covered by statutes, and the statutory 

regime. The partners in discussion in that tier are the legislature, which enacts a purposive 

insirument against the backdrop of the common law d e s ,  and the courts which interpret 

and enforce the statutory scheme and develop the common law d e s .  As mentioned, the 

general conflict rule is that explicit legislation trumps a common law rule. The second 

discursive tier is organized around the judicial review of the constitutionality of legislation 

(and executive action pursuant to legislation). On this plane, the judiciary, the legislahue 

and the executive put forward arguments regarding the proper interpretation of 

both null, as i t  reliecf on prejudiced and conta*ned a legal error. Both aspects seem to converge, and can be 
dealt with on appeal. 



constitutional prlnciples- Here, the basic confict d e  is such that a judiciaf decision 

regarding unconstitutÏonality tnimps. The thïrd tier of discourse is centred around the use 

of s-33, which allows the legïslature to ove* the cowt's constitutional jurisprudence. 

Here, the legislatute is aiiowed to suspend the protection of a certain constitutional right, 

because it is of the opinion that the court has misconstrued the scope and application of the 

rïght (or of S. l), or because it has conc1uded that the court misunderstood the social 

evidence- In legislative parlance, it may corne to the conclusion that the judicial decision 

failed to take into account the full scope and weight of the different interests on point- 

This model is designed to enhance legitirnacy by promoting institutionai dialogue between 

the legislature and the court as part of the checks and balances or institutional partnership 

which lie at the core of demomcy? However, for this model to m;urimize legitïmacy, it 

must ensure that no regime is skipped over. Each tier of deliberation must be exhausteci, so 

as to provide the following tier with the benefit of considering the reasoning and outcome 

of previous deliberation. Each branch has to be given adequate opportunity and reaiïstic 

access to assess the issue, so as to ensure that the partnership with its CO-branches is 

meaningful and that no branch over-steps its boundaries. 

If indeed the constitutional cights were violatecl. it is not clear a person who missed bis appeal deadbe  
cannot raise the issue a t  the same instance again, Ning for an injunction against enforcement steps or Ning 
for a declaratory relief stating that the origind decision is void. 

On dialogue as promoting Iegitimacy see J. Habermas- Between Fucts und N o m :  Contributions ro a 
Discourse Theory of Law and Democracy (Cambridge, Mas-: MIT Press, 1996, first refemed to in the 
introduction, supra note 13). For the incorporation of the deliberative paradigm into Canadian constitutional 
design see L- Weiani, 'Zeaniing to Live with the Override" (1990) 35 McGill L J. 541; P- Weiler, Tights 
and Judges in a Democracy: a New Canadian Version" (1984) 18 U- Mich, J ,  of Law Reform 51; A. 
Hutchinson, Waiting For Corafi A Critique of Lrnv and Rights (Toronto: University of Toronto Press, 1995) 
(criticizing the Charter aibeit its diaiogic premise); J- Nedelsky & C. Scott "Constitutionai Dialogue" in 
Bakan & Schneidennan, eds., Social Justice und the Constitution: Perspectives on a Sockl Union for 
Canada (Ottawa: Carleton University Press, 1992); D. Beatty, The Canadùan Production of  Constitutional 
Review: Ta1;hirg Heu& and the Supremes (Toronto: Carswell, 1990). See recently, R, Devlin. 'The Charter 
and AngIophone Legal Theory" (1997) 4 Rev- o f  Con. Studies 19; P.  Hogg and A. Busheii, "The Charter 
Dialogue Between Courts and Legislatures" (1997) 35 Osgoode Hull LL 75. 



Subjecting the common law, and in particular the private law section of the common Iaw, 

to direct judiclal revîew relieves, or may be used so as to relieve, the legislature fkom its 

responsibility of evaluating the common law d e s  in light of its best understanding of the 

social policy issues and nghts involved, The TegisIature may use a judicial decision that a 

certain common Iaw rule does not vioIate the constitution - either because it does not 

infringe a Charter right, or because the infnngement is justified under S. 1 - in order to 

legitirnize its inaction. Or more specificaLly, political parties which seek to preserve the 

status quo rnay use such a court decision to blunt the edge of interest groups promoting 

legislation to reforrn the common law on point. 

Perhaps more womsome might be the case where the court fin& a constitutional violation, 

and proceeds to amend the common law body of doctrine so as best to protect Charter 

rights. Under these circumstances, not only does the legislature face less poütical incentive 

to assume responsibility given the rhetoric of rights used by the court in crafting the new 

common Iaw, but constitutionally it is not clear if the legislature can intervene without 

developing an entirely different scheme or resorting to S. 33. In other words, where the 

court has redrafted the common Iaw because the constitution so &manded, it might be 

impossible for the legislature to fine tune the common law without using the ovemde 

clause. At the very lest, a cautious legislature might be chilled enough so as to shed its 

responsibility to supervise the common law- 

The result, then, of subjecting the common law to direct Chmer review might be to bypass 

the iegislative regime. Consequently, the institutional discourse is impoverished and the 



over-aiI legitimacy of the Canadian constitutional structure thinnedm This line of 

argument will be M e r  developed in chapter three. 

The reader wouid have of course noted that the argument presented here ciiffers nom the 

broad assertion that Iegislatures are better than judges in sifting through the compIexities of 

social policy issues, and therefore courts should rem fiom applying the Charter to the 

private sphere?' The problem with this assertion is that it denies the allencompassing 

nature of the common Iaw as a defadt Iegal regirne. h other words, courts shuld sift 

through complex Iegal issues according to the common law since, as long as the legislature 

is den t  on a point, courts are in charge of the default legal regime. However, engaging 

with a problern at the common law level rather than at the constitutional level permits the 

legislature to respmd and intervene without the need to invoke the notwithstanding clause. 

Put differently, uniike engagement at the constitutional level, which can be seen as 

preempting the ordiaary political process, engagement with an issue at the common law 

level can be seen as Wl l ing  the common Law duty to provide a remedy for a violation of a 

right while presenting the common law soIution for legislative review. This provides the 

political process with an activation point, 

In conclusion, the constitutional design of Canada c a s  for interpreting S. 32 so as not to 

capture the interpretation and development of the principles of the common Law. Placing 

the product of the common law courts of general jurisdiction under judicial review clashes 

with the division of powers between the legislative, executive and judicid functions of the 

579 For a similar conclusion in the U S  see Key, supra at 340; 1. H. Choper. 'Thoughts on State Action: 
The 'Government Function' and 'Power Theory' ApproachesT* (1979) Wash U. L Q. 757; K- Cole, 'Federal 
and State 'State ActionT: The Uncritical Embrace of a Hrpercriticized Doctrine" (1990) 24 Ga L Rev- 327- 

R. ELLiot & R. Grant, The Charteh Application in Rivate Litigation, supra note 468. 



state. It makes the court the final arbiter of the constitutionaIity of the Iegal xgirne mder 

its caretakership and thus rïsks institutional b i s .  It offers a venue which bypasses the 

legislature, thereby inhibiting institutional discourse and detracting fiom the legitimacy of 

the entire constitutional design. Moreover, it is incompatibfe with the adversm-l mode1 of 

adjudication, given the lack of a clear "client" or patronage over the common Iaw besides 

the court itseif. Assigning such a repnsibility to a legislatum is not only unsatisfactory 

since the legislature is extemal to the common law, it is dso  difficult given the possible 

federal-provincial clashes over the responsibility for the subject matter of the impugned 

common law rule. 

3.4 Crificism Againrt Non-application of the Charfer to the Common 
Law 

As mentioned in section 1.1, Dolphin has received considerable criti~isrn.'~~ In essence, a 

dominant part of the legd community remained unconvinced that the common law 

governing non-governmentai entities should remain outside Charter reach. A few of the 

points raised by the critics were addressed in the analysis above. However, in order to 

complete the examination of s- 32 and the non-application rule advocated in this chapter, 

some of the arguments put forward deserve attention. This subsection will brieffy outline 

four main points of critique that to this point remain unanswered and present counter- 

arguments in support of the non-application d e .  

First, S. 5211) of the Consîitution Act, 1982 was relied upon as evidence that the Charter 

applies to the common law goveming individuals? In particular, the words "any law" or 

"de toute autre règle de droit1' were taken to amplify the supremacy of the Constitution, 

"' For an exposition of these arguments see Slattery, supra note 466. 



hence the Charter, over a i l  Iaw, inçluding the common law- Some have found this 

argument "compelling"? This argument, which codd be defined as a textual argument, 

relies in part on the holding of DolpliB itseff,= yet seeks to capture the common law in its 

entirety, not only when it serves as the basis for executive or administrative action- 

Section 52, however, deals with supremacy, not wîth applicability? More specincaIly, s. 

52 of the Constitution Act, 1982, after declaring supremacy, says that "any law that is 

inconsi~ent with the prowensions of the Constrstrtution is .., of no forçe or effect". The 

Constitution, including the Charter, is indeed supreme- But the Constitution includes a 

provision, S. 32, which defines the reach of the Charterer It shouid be noted, that the 

constitutionai text is precise: S. 52 does not capture any law inconsistent with any of the 

enumerated nghts, as S. 33 does, but addresses inconsistencies with the praviszons of the 

supreme constitution, that is, the provisions of the constitution is their entirety, including s, 

32. Since S. 32 defines the boundaries of Charter applicability so that the Charter does not 

apply directly to individuals, it cannot apply to the common law in which individuals 

residually "exist" from a Iegai point of view, As mentioned before, while the Charter 

enumerates the rights everyone holds, these rights cannot constitute correlative 

constitutional duties to be owed directly by one individual to another or else the Charter 

would be made applicable to individuds. Thus, S. 32 in Limiting Charter applicability 

removes the possibility of inconsistency between C h a ~ e r  rights and the common law 

David Beatty, for example, secs any other reading of S. 52 as "undemaxatic": Beatty, supra nofc 464. 
E R .  Alexander, 'The Supceme Court of Canada and the Canadian Charter of Rights and Freedoms" 

(1990) 40 U-T.LL 1 at 12. 
Dofphin, supra notc 446 at 593: 'To adopt a construction of s. 52(1) wbich would exclude from 

Charter application the whole body of the common law .. . would be -., conttary to the clear Ianguage 
employed in s. 52(1) of the Act. " Otis, supra notc 466 at 73; Domes, supra note 546 at 434- 



governing non-govemmental entities- The supremacy of the Constitution, then, is not 

affected. The Constitution remains supxeme; Tt just does not apply to the common law 

governing individuals. 

The distinction between supremacy and applicability is M e r  evident if we expand our 

focus to include other elements of the Act, such as s- 33 - The supremacy of the Constitution 

is unaffected by the use of the ovemde clause. S. 33, suspends the legal force of some of 

the enumerated Charter rights so as not to render inoperative an othenvïz unconstltutionaI 

statute containing a notwithstanduig declaration. Nothing in that design necessarily 

detracts from the supremacy of the Constitution, given that S. 33, as S. 32, is part of the 

Constitution, Furthemore, we should remember that s.32 deals with the applicability of the 

Charter, whereas S. 52 deals with the supremacy of the Con~tuîion, of which the Charter 

is a part- Presumably, there could be other parts of the Constitution, with their own 

applicability sections. We could in the future adopt a social rights Charter, or 

constitutionalize elements of labour law. These parts will also be supreme, by virtue of S. 

52, even if their reach encompasses only the area of labour Law, for example. Put 

differently, the fact that a component of the Constitution, by viaue of a section of the 

Constitution, does not apply to aU spheres of human interaction (and therefore to al1 

spheres of law) is not necessarily in conflict with the supremacy clause. Federal law in the 

US., for example, is supreme in the sense that congressional legislation t m p s  state 

legislation. However, federal law does not cover ail areas of state law. Supremacy is not 

identical to applicability. Therefore, S. 52 does not necessady entai1 that the Churter 

should apply to the common law governing relationships between individuals. 
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In fact, the supremacy of the Constitution, includïng the Charter. reinforces the conclusion 

that the Charter does not apply to the common law goveniing interaction between 

individuals, As argued before, it is because the Constitution (ïncludlng the Chmrer) is 

exclusive and supreme that there must remain a notional legal community, namely the 

common law, outside the direct application of the Charter, so as to ensure a domain fiom 

which legitimacy can be generated vis-à-vis the Charter- 

A second critique Iaunched against Dolphin centres on the discrepancy between subjecting 

one segment of the common Iaw, that is public Iaw, to judici'al review, while exempting the 

part goveming individuals. Such bifurcation of the legal regime led some to suggest that 

the decision might be an amalgamation of two different opinions? 

As suggested earlier, the public law prong of the cornmon law is situated differently as far 

as institutional responsibility is concerned. When the govemment relies on the common 

law as the legal bais for its action, the common Law d e  enjoys the patronage of the 

Attorney General in court- Nevertheless, it shouid be noted that the analytical argument, 

which identifies the common law regime on both its private and public prongs as 

constructed around reason, suggests that subjecting the public law prong to judicial review 

is as incompatible with the idea of reason as subjecting the private law prong. In that 

respect, the critique against Dolphin is justifid Therefore, a more careful approach is 

necessary, so as to distinguish between judicial review of the common Law d e  and judicial 

review over the exercise of discretion under the d e .  It would appear that judicial review 

of the rule itself is problematic since the rule should represent principles of reasons. 

Hogg, supra note 468. 



However, modem theories of public law reflected in ment  Canadian de~isioas:~ suggest 

that decisional public Iaw includes a presumption of confonnity with basic human rights. 

Unless there is an explicit statutory provision to the contrary, public Law inchdes a 

presumption that al l  discretion should be conducteci so as not to idiïnge basic human 

rights. Thus, it seems that there is Iinle rwrn to apply fidiaal rdew over the common law 

rule itself, since it should have already incorporated reason-based rights- As for the 

exercïse of the dîscretion in the particular case, while such discretion may be subjected to 

will-based review, such review would seem redundant, since if the discretion did not take 

into consideration the relevant human nghts, it is ultra vires, and there is no need to 

continue and examine its constitutionality- 

The only case of wiresolved tension, accordhg to this model, is when a decisional rule of 

administrative law contradicts a constitutional right that is not necessarily derived kom the 

principles of reason. For exarnple, there could be a decisional d e  which demands that a 

board of education allocates its resources under the principles of equity. And there codd 

be a constitutional right demanding that certain religions receive preferentïal treatment, A 

plaintiff could thus challenge the equitable d e  as unconstitutionai. Such a scenarïo, in the 

terminology of this paper, suggests that the Chaner replaces rather than reviews the public 

law part of the cornmon law on point. However, the possibility of such a scenarïo should 

not call for the application of the Charier to the private segment of the common law; at 

most, it might caii for not applying the Charter to the public segment of the cornmon law 

as well. 

587 Baker v- Canada (Minisrer of Citizenship and linmigration), Cl9993 2 S.C.R. 8 17. 
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A third argument put fornard in favour of applying the Charter to the common law points 

to reception acts by which the common Iaw was positively incorporated in the provinces or 

the ~ominion? This argument r a t e s  the basic premise of this thesis, and of Dolphiit, by 

suggesting that the common law is a format normative source in Canada as a result of a 

positive enactment, and therefore shodd be conceived of no differently than other 

legislative instruments. In other words, this argument suggests that the common Iaw in 

Canada is a by-product of the legislative regime, and as such it should be subjected to 

constitutionai judiciai review. 

However, the existence of a positive statue which incorporates the common law as the 

default legal regïme of a province, or of the Dominion, does not alter the normative 

essence of the common law. Analyticaily, even if the common law was incorporated 

positively, it was nonetheless incorporated for what it wax a legal regime organized 

around reason, aspiring to the unity of principle, applying to ail interactions not govemed 

by an explicit statute. In other words, it was uicorporated as a legal methodology, not only 

as a cluster of fiozen noms as they stood at the time of reception. Moreover, it is not clear 

that the positive act of incorporating the common law can itself be meaningfd without 

prior common law empowerment of such incorporation. B could be argued that the initial 

imperial powers of the King, whether in Parliament or in Privy Cound, to proclah laws 

for the Dominions, rather than for the United Kingdom, are themselves based in the 

cornmon law which govems the territorial reach and application of the Imperia1 law- 

making power. In other words, it is the common law which authorized the King, and 

through the King, the Govemor Generals of the provinces, to incorporate the common law 

588 Slattery, 'Does Dolphin DelivuT'. supra note 466 at 910. For a survey of the processes of reception 



in the provinces? Therefore, the chase to an ultimate positive source might prove futile- 

Yet m e r ,  we should distinguish between reception acts and codification acts. The 

reception act nomativeIy opens the common law as an authdtative normative source. The 

act incorporates the content of the law but more importantly, the methodology of engaging 

with future legal questions. Codification acts, even if their content at the tïme of enactment 

perfectly mimors the content of the common law, nonetheless transfer the sphere of human 

activity to the domain of the code- As a possibIe consequence, future developments of the 

common law might not necessariiy apply in a codified sphere, and similady, legislative 

amenciments to the code will not automatically affect the common law, 

Reception acts, then, do not alter the nature or essence of the common law and transform it 

into positive Iaw. AH they can do is open or close access to the common law methodology. 

In their absence, it is not clear the courts would be relieved fiom deciding such access 

questions themselves- Therefore, the existence of the reception acts, properly conceived, 

does not necessarily advance the application of judiçial review over the common law 

goveming individual interaction. Or put positively, subjecting the reception acts to judicial 

review does not necessarily entai1 subjecting the entire common law to judicial review. 

Lastly, and provocatively, the following question was put: why should there be a 

normative difference between the common law of contracts and the civil law of contracts 

with respect to Churter application? Should not both regimes be treated ~ i m i l a r l y ? ~ ~ ~  This 

see Hogg, supra, note 549 at chapter 2, 
589 This seerns to me to be consistent witb the authorities provided by Slattery for the proposition that the 
common law wouId have been incorporateci cegardless of a positive enactment, &cd, at note 26- 

Cs Y. DeMontipnyl 'Te Domain des Relations Privées: un 'no man's land' Constitutionnel" (1988) 
22 R. J. T 243. 



argument strikes acord in Canada, shce it  hints that we might be diMnatiaflt against 

French Canada, thereby violahg two fmn pas: treating peopldprovinces differentiy and 

widening the French-English gap. Iii fact, the problem is not necessarily unique to the 

common law-civil law divide. As pointed out by Hogg, there could be two commoa law 

provinces: in one, the common law of contract was codified and thereby made subject to 

Charter-based judicial review, and in the other no codification occurred and hence the 

Charter would not apply. This state of affairs was deemed c ~ i d , ' ~  anorna~ousJ~~ and 

arbitrary? 

Others have demonstrated that the decision in Dolphin, which suggests that the common 

law would eventually develop so as to cohere with reason-based Charter rights, reduces 

the bite of possible ciifferences, given the uitirnate itfnnity of the common law with the 

civil law regarding general p ~ c i p l e s  such as public order and fauitJgS Yet this approach 

does not alleviate the root of the concern, especially if one views the development of the 

common law and the interpretation of the civil Iaw as exercises that are distinct fkom the 

application of Charter-based judicial review. 

The starting point fkom which to confront this critique is to note that the oddity in and of 

itself is neither here nor there. Some might find odd the U.S, federal design, by which there 

is a dual court system, state and federal, both burdened with enforcing the federal 

Constitution. Others may find odd the distribution of powers between the federal and 

59L The term "discruni-nation" is mt used here to imply a violation of S. 15. As we how,  it is not clear 
that subjectïng the law of Quebec to the Charter is detrimentai to the people of Quebec in a manner tbat is 
captured by s- 15- See Haig v, Canada, Cl9931 2 SC& 995 for a similar, even if unsatisQîng, propositioa 
592 "It seems odd that the appiicability of the Charter should turn on the question whether the applicable 
law is a d e  of the cornmon law or a d e  of statute law": Hogg, supra note 468 at 277- 
593 EElliot & Grant, supm note 468 at 478. See aiso Hogg, supra note 468. 

Howse, supm note 471. 



provincial govemments in Canada, The lack of fo~mal, expiicit constitutional protection 

for the Supreme Court of Canada might be seen as anomalous, and perhaps so wodd the 

double protection against discrimination on the grounds of sex found in the Charter? 

Indeed if there could be one law in B C  with respect to torts and another in Alberta, this 

might seem odd; but it is not, since the essence of federaIism pennits such diversity. In one 

province certain behaviour might carry a different set of legai consequences than in 

another province. This, of course, is not new, nor is it unconstitutional. The question is 

whether such diversity is acceptable once a bill of rights - the Charter - has been enacted. 

The answer depends on the role of the Charter as a constitutional instrument. If the 

Charter is put in pIace in order to ensure that some basic rights will not be violated, 

regardless of the identity of the violator, or, put clifferenth if the Chatter is seen as 

establishing a national standard, a generai code of behaviour, which applies to ail 

Canadians, then it is difficdt to see how a behaviour can be constitutional in one province 

and unconstitutional in another. 

Yet such an approach to the Charter proves too much, and hence is indefensible. If indeed 

the Charter establishes a national standard which applies to aLf Canadians, it is unclear 

why the Charter should not apply directly to individuals. If 1 deserve to be treated equally 

because so says s, 15, what difference does it make if the government discruninates against 

me or a coileague does not invite me to lunch because of my marital status? If my freedom 

of expression is inalienable, what difference does it make if the government bars me fiom 

publishing a certain Mew or the editor of a private newspaper finds my article 



objectionable? However, as we have seen, it is ciifficuit to support the diiect application of 

the Charter to individuals. Such applicability is difncult to reconcile with the legislative 

history, hence with the politicai choice embedded in the constitutional text. Tt is dlfficult to 

reconcile with the demand to maintain a Charter-free space from which legitimacy may be 

generated, In short, such an aIl-encompassing view of the Charter heightens the tension 

between constitutionalism and democracy, Given the exclusive institution of a supreme 

code proclaiming rïght fkom wrong (akin to the orthodoxy of a religion), integral to that 

view of the Charter, and in light of the iack of respect accorded to the expiicit choice not 

to include the individuai in the wordïng of S. 32, it is difficult to defend such a position. 

The answer, therefore, must lie in a different approach to the Charter. 

The approach which d o w s  us to reconcile the non-appiication of the Charter to the 

common law and its application to a codifred n o m  identical in content focuses on the 

differences in the Iegal regimes in which these two noms reside. Under this approach, the 

Charter was not put in place to replace the statutory legal regime, nor the common law 

one; it was put in place to provide another tier of discourse between the judiciary and the 

legislature (and the executive) as part of the institutional partnership or checks and 

balances upon which representative democracy is founded so as to secure the protection of 

human rights. It was enacted to ensure that both arguments based upon will and arguments 

based upon reason will be considered in deciding the scope and application of 

constitutional rights. In allowing for rights-based judicial review, the judiciary was given a 

determinative voice in the protection of human rights, or more accurately, the public was 

provided with an opportunity to challenge the legislative and executive processes through 

the judicial one. The court was burdened with supem-sing the legislative and the executive 



processes under the theory that diaIogue between these institutions enhames the legitlmacy 

of the state. It should be noted that under such paradigm, the ovenide clause is yet another 

tier of discourse through which the Iegislature can respond to the exercise of Charter-based 

judicial review. 

In other words, the Charter is not seen as an overaIi IegaI regime which governs a l l  and 

which exhaustiveLy sets out the correct mords that dI citizens shouid have; rather, the 

Charter ensures that the current design of democracy, by which indÏMduaI choice matters, 

is not abused, by providing another two layers of institutional communication and thereby 

two more junctures for public debate- 

It should be noted that this approach does not necessarily perceive the state as the main 

enemy of Liberty and equality, since arguably the private sector can inhibit rights just as 

effectively. Neither does this approach assume that the legislative and executive processes 

are more prone to rights violations as compared to the judicial law-making process under 

the common law. History clearly does not support a consistently negative vision of the 

statutory regÏme and a un i tody  positive image of judge-made common iaw? In 

contrast, this approach argues that i t  makes Iittle sense to entrust the judicïary, especially a 

unitary judiciary as exists in Canada, with reviewing the constitutionality of its own 

product. Instead, rights clashes, or allegations of rights abuse by the private sector, could 

and should be addressed by the common law, This is so not only because this is what the 

cornmon law is about - the rights and obligations of private individuals towards one 

another - but because reason and moral agency are the underlying premises upon which 



the common law, at Ieast the common Iaw in a judiàaily unitary country, restc These 

premises aUow fm the presematlon of the notion of choice and autonomy while securing 

meaningfid enjoyment of IrÏrties by ail. 

Of course, the common Iaw does not ensure, ex machina, that the bench, in the 

interpretation and development of the common Iaw, would not abuse its powers and prefer 

its own interests, or interests close to the heart of the judges such as class or ideology- 

based interests- But neither does the Charter. In fact, allowing the courts to enter the 

constitutional layer in private litigation, Le., to review the constitutionality of the common 

Law, might open up greater room for judiaal abuse of power, since the legislature is in 

effect silencecl, or more accurately, Iimited to the rare and politically expensive use of the 

ovemde clause. In other words, instead of the daily supervision of the common law under 

ordinary politics, the legislature might have to conrend with noms directly drawn from the 

Constitution. It is precisely because the judicial process is not abuse-proof that we shozdd 

not aIIow the bench to review the constitutionality of the common law, but demand that the 

legislature exercise its supe~sory  powers. 

This is of course not to suggest that either constitutional law or the common law are up for 

grabs, and that judges can easily abuse their powers in the interpretation and application of 

the law. In both Legal regimes judicial decisions are exposed to scrutiny by the judiciary as 

a whole, by the bar and by acadernics, for theïr "legal convinceablity", as weU as by 

interest groups, enforcement agencies, the media, political parties and the executive. 

However, it seems counter-intuitive to think that if we cannot trust the judlciary with the 

'" C$ the development of human rights codes as a mction to judicial failure to prohibit discrimination 
in W.S. Tarmopolsky and WX- Pentney, Discnininatr'o and The Law (Scarborough: Carswell, 1994) at Ch, 



common law, as the argument callïng for subjecting the common law to Charter review 

suggests, we c m  trust it with the ~hmrer? If dialogue and partnership indeed matter? it 

seems odd to permit the court to in effect shield its prodnct (Lern the common iaw) fiom 

ordinary legislative scrutiny by permittlng the court to provide a constitutional remedy for 

common Iaw vioIations of Charter rights. If, on the other han4 we revitalize the common 

law legal regime to provide for a robust professional discourse regarding the best fit 

between precedent and pnaciple, with judges, lawyers and academics carefdly scrutinizing 

the judicial moves so as to ensure that the resolution of the clash of rights is indeed 

principled, we gain judicial accountability whde allowing the political process to review 

the judicial product. 

Seen as part of the dialogic design, then, the non-appiïcability of judicial review to the 

common law makes sense, even if the same nonn, had it  k e n  codifieci, would be subjected 

to judicial review. Once we realize that a constitutional bill of rights is concerned with the 

intermediary purpose of enhancing deiiberation - political and professional - we c m  

appreciate the different status of the two noms, even if their content is identical. The 

codified n o m  represents a product of the Iegislative process and therefore shodd be 

smtinized by the court for potential legislative biases; the common law n o m  should be 

scrutinized by the legislature, for potential judicial biases. 

The reader has of course noticed that the analysis presented above does not engage with 

the definitional question which has bogged the debate so far - whether courts are part of 

L,2 ( k t  referred to in chapter one, supra note 80). ''* cf J. M. Catin, Q.C.. "The Labour Relations and the Canadian Charter; the afkrmath of the ûrst 
decisions** (1988) 19 Revu Général de Droit 895, arguing that the Charter, as interpreted by the court, is a 
conservative instrument (at 899), and is iil-suited for use in the labour relations domain (at 907). 



the government or not, The reason is cIear - this line of argument is not paaicularly 

helpful- Courts are an officia1 organ of the state yet secure themselves a space h m  which 

they c m  cxiticize the state, as Ï f  they were either outsîde the state or predated the state, 

Courts are sometimes referred to as part of the govemment:* and sometimes refemd to in 

distinction fiom the legislative and executive branches; S. 32, it shodd be recalled, 

mentions the govemment and parLament, which Led the court to the inference that the 

judicial branch was omitted- Functionally, the courts perfonn several roles, raoging fiom 

the administrative exercise of setting up court &tes to interpreting and developing the 

common law. Courts adjudicate criminal law rnatters, which are govemed by a host of 

Charîer rïghtsML as weil as civil law issues. Courts sometimes act on their own motion? 

Conflating the question of whether the court is or is not part of the "the parliament and the 

government" (in the words of S. 32) with the question of the applicability of the Charter to 

599 Eiiiot Bi Grant, supra note 468 at note 60. 
'O0 Dolphin, supra note 446 at 598: "Section 32(1) refers to the Parfiament and Govemment of Canada 
and to the legislatuces and govenunents of the Provinces in respect of aii matters wîthin their respective 
authorïties- In this, it may be seen that Parliament and the Legislatures are treated as  separate or specific 
branches of govemment, distinct tkom the executive branch of govemment, and therefore where the word 
'govemment' is used in s- 32 it refers not to government in its generïc sense - meaning the whole of the 
governmental apparatus of the state - but to a branch of govenunent, ,.. It is my view that s- 32 of the 
Charter specifies the actors to whom the Charter will apply. They are the legislative, executive and 
administrative branches of government." 
60' CJ sections Il. 12. 13. 
a British Columbia Govenunent Employees' Union v. Britkh Cofwn6io. [1988] 2 S.C.R. 214- It should 
be noted that although the holding in Dofphin that the Charter does not apply to a court order is difficdt to 
reconcile with B.C.GE.U, (as pointed by Eliiot, supra note 468 and Hogg, supra note 549) a careful readuig 
of Dolphin reveals that Mchtyre J- approached the ordinary legd process, and not the rare case where a court 
is in fact a party, acting on its own motion. He stated at p. 574: 

Whiie in political science terms it is probably acceptable to treat the courts as one of the three 
fundamental branches of Govenunent, that is, legislative, executive, and judicial, 1 camot equate for 
the purposes of Charter application the order of a court with an element of governmental action. is 
not to Say that the courts are not bound by the Charter. The courts are, of course, bound by the Charter 
as they are bound by al1 Iaw- It is their duty to apply the law, but in doing so they act as neutrai 
arbiters, not as contendhg parties involved in a dispute. To regard a court order as an element of 
governmental intervention necessary to Uivoke the Charter would, i t  seems to me. widen the scope of 
Charter application to WNally al1 private Iitigation [emphasis added]. 

Arguably, the premise of neutrality is difncult to maintain when the court is acting on its own motion, akin 
to an administrative agency- 



the commoa law forces us to confIate alI the roles of the court into one, In so doing we 

sacrifîce the abirity to preserve a notionai community h m  which to challenge and 

legitimize the Charter, or, altematively, we risk immunizing the Judicial product altogether 

fiom Charter review, in distinction from the Iegislative or governmental (executive) 

processes. Either conclusion is in tension with the concept of constitutional democracy. In 

order to avoid this quapire ,  the approach suggested here follows the logic of Dolphin: the 

exact definition of the legislature and the executive matters when the state is an adversarial 

party to the Litigation (in order to identify a govemmental actor)? But in the absence of a 

govemmental party to the litigation, the question we should focus on under the heachg of 

applicability is the nature, or normative source, of the norm in question. 

4. Conclusion 

Adopting an ail-encompassing iiberal Charter nuis the risk of adopting a state r e ~ i g i o n ; ~  

the bill of rights serves as the commandments, and the lawyers sitting on the supreme court 

serve as the high priests. Needless to Say, such civic religion creates a paradox within the 

Liberal fabnc, akin to the paradox in other religions which view slavery to the all-mighty as 

the highest fomi of fieedom. Ln order to escape such tension, a moral space outside the 

Charter is required so that the legal n o m  of the Charter should not reach every moral 

corner. Without any moral sphere shielded from the supreme law of the state, the Chaner 

'O3 For these purposes. the court couid very weli be part of the govcniment, if it initiated its own motion 
(a rare and problematic procedure). See ibid 
6w See generally, R BeUah. The Broken Covenant : Amencan Ciid Religion in n Eme of Tirüzi (New 
York: Seabury Press, 1975). For the affinity between constitutional iaw and religion in the US. context see 
P- Kahn, The Reign of Law (New Haven: Yale University Press, 1997). 



basks in its own Iighî, not in the light of Iegitimacy generated through genuine support of 

the citizens as moral agents, 

Rather than scrapping the logic and doctrine of Dolphiiz a l t ~ g e t h e r , ~ ~  o r  ovemùing 

D ~ l ~ h i n , ~ " ~  or  o v e x o ~ n g  (or eroding) the privatelpublic d i ~ i d e , ~  this chapter argues that 

ensuring the legitimacy of the Charter as part of the ground n o m  of a federal, 

constitutional democracy demands that its substantive rïghts wïJI not be applled directiy to 

the individual or the common Iaw in Canada 

This argument is m i n a  that judges, when interpreting and developing the common law 

are exercising not only syllogistic reasoning based on pre-existing cases, but often create 

and develop new understandings of the governing principles. As with aU creative 

endeavors which involve discretion, common law de-making is susceptible to potentiaI 

coercion or  abuse-m8 However, the question is what is the proper legal forum in which to 

address such abuses. Unlike in cases where the court is exercising an administrative 

fun~t ion ,~ '~  the interpretation and development of the common law is a unique function 

which is placed under the caretakership of the judiciary for reasons intrinsic to the nature 

of the common law. The common law court as a court of general jurïsdiction is required to 

Fader, supra note 536. 
Beatty, supra note 464. 

607 J, Fudge, "The Private/Public Distinction: The Possibilities and the Limits to the Use of Charter 
Litigation to Further Femuiist Stnrggies" (1988) 25 Osgoode Hall Law Journal 484 at 489. 

Beatty, supra note 464; Slattery, 'The Charter's Relevame to Rivate Litigation: Does Dolphin 
Deliver?', supra note 466- 
609 The focus of Dolphin, properly conceived, should not be seen as exempting the couas, as institutions, 
fiom the Charter; rather, exempting the common law as the ailcovering default legal regïme- Therefore, 
when judges are engaged in the executive b c t i o n  of the administration of justice, such as adjourning a 
criminai trial and thereby prolonging the process for the accused so as to infruige her S. 7 rights, such a 
decision is reviewable under the Charter. An administrative decision, whether preformed by a judge o r  by 
any other agency, is an ad hoc exercise of authority conferred by law, and thus does not present the host of 
problems discussed above to the same extent 



resolve disputes and regdate behaviour through the ïncremental, deliberative elucidation 

of pnnciples that fiow fkom the idea of moral agency, divorced h m  a particuiar 

community- Such bct ion,  it has been argue4 is incompatible with positive Charter-based 

judicial review whkh derives its legitimacy in part fkom the wiU of the particular 

sovereign. 

That does not mean the Charter, as part of the supreme law of the land, is irrelevant in the 

common law sphere. Advancing an argument that a certain common law d e  or the 

application thereof is inconsistent with a Charter right should be seen as placing a demand 

upon the common law to address the argument on its merits as part of the common law's 

ongoing search for the best fit between precedent and principle. The Charter embodies an 

interlaced quilt of will and reason: the actual exercise of politicai choice by those who 

enacted the Charter and the aspiration for reason that this choice, as law, must ~ontain .~ '~ 

The Charter, while positively inapplicable to the common law, nonetheless presents a 

claim of reason, an argument. It is on that plane that it demands the engagement of the 

common law, as a normative source which aspires to reason as the ultimate organïzing 

principle. In other words, when the common law is being interpreted, the common law 

must take into account an argument that alleges inconsistency with the Charter not because 

the Charter applies to the common law or because in a clash between the Charter and the 

common Iaw, the former, as the supreme law of the land, should trump. Rather, the 

common law should take the argument that a Charter right îs at stake as an appeal to 

reason, which is the rock-bottom justification for the common law as an idea. 

''O C R  Sunstein, supra note 473. 
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Finally, as a point of context, we should acknowledge misperception surrounding the 

Charter application debate- There seems to be an intuition, floatïng somewhere beneath the 

surface of the mountaïns of ink dedicated to the question, that applying the Charter to the 

private sphere will promote the best design of nghts protection?" Clearly, this was the 

case in the U.S. during the crucial, if not fornative, era between the Second World War 

and the enactment of Title W in the mid-sïxties. It is perhaps wi-se, then, to peek briefly 

south of the border, so as to ensure we do not repeat constitutional mistakes, Professor 

Garvey, in his introduction to a symposium dedicated to the State Action doctrine, 

provides an insighthl comment on the value of protecting the publicfprivate divide: 

[Given the particular US historyl it is no wonder that --. the state action 

doctrine was seen as "the enemy". The federal courts were on the side of the 

angels, and any legal barrier that kept them from getting involved in the cause 

of refonn had to be knocked down. 

Today, there may be better ways of solving thelse] kinds of problems ... it is not 

always clear which sides of these problems the goods guys are on. We need to 

expriment with different solutions, but constitutional remedies, which are what 

the courts give us, are by nature uniform and inflexible. Legislative solutions, 

on the other hand, can be different in difEerent jurisdictions, and tailored to fit 

the sphere of the body politics. What's more, we are more iikely to get action 

out of our legislatue on these issues, because they are no longer immobilized 

by the kind of institutional gidlock that we had in the era of Jim Crow. For the 

purposes of our discussion, this means that we should not strain to 6nd a state 

action at every tum. It will be ai i  nght, indeed it may be better, if we preserve 

some remnant of the public/private distincti0n.6'~ 

- - -- 

'IL B~tc~f :Ch0~&hTy,~upnote517 .  
612 1. H Garvey, 'Rivate Power and the Constitution" (1993) 10 Cotm Comm. 3 11 at 3 17-8 summarïzïng 
D. Strauss, "State Action After the Civil Rights Era", ibid at 409. 



It seems that these cautionary words should not be ignored in the heat of the Canadian 

debate, 

It furtber seems that as long as constitutional Iaw is with us, so wiU the question of the 

applicability of the constitutional normsb" This chapter suggested that the substantive 

rights of the Canadian Charfer should not apply directly to the common law goveniing 

interaction beîween individuals, and in so doing defended the highiy criticized Dolphin 

decision- The approach advanced here does not attempt to re-denne private entities - such 

as hospitals - as govemment when providing services under a health provision statute but 

not when hiring or firing empl~yees?'~ Such an attempt is circular, if not self-serving, in 

nature. How can we define that function which is "govemmentd in naturr"?615 Nor does 

this chapter attempt to came out some rights which should apply to individuals and some 

which do not,6I6 for similar rea~ons.~" It does not examine whether the Charter is good or 

bad for w o r k e r ~ ~ ' ~  or for other interest groups - privileged or underprivileged - in 

'13 Compare: C Blaclc. "The Suprezne Coure 1966 Term - Forward: State Action, E q d  protection and 
California's Proposition 14" (1967) 8 1 Harv, t Ra 69- '" Compare Eldridge, supra note 470; EUiot, supra note 554; and sec criticinn in Hogg, supra note 549. 
6LS See discussion in the context of the common law duty to provide quai service upon request, in 
chapter one. 
'16 C$ B. Slattery, "Legislation - Charter of Rights and Freedoms - Does it Bind Rivate Perrons" (1985) 
63 Can, Bar- Rev, 148. 

This is apparent in the analysis of Buckingham, supm note 471. Buckingham ends up fmding S. 2.3, 
6,7,8,9, 10, 12,13, 14, 15,21,22,23,24,25 26,27,28,29, as applying between individuals based on the 
purpose of the ChaneE Yet it is difficult to foUow the reasons for this conc2usion- An approach based upon 
the "purpose" of rights cannot, in and of itself, provide meaningful boundanes for the application of nghts- It 
would seem that the purpose behind any right, if indeed we accept such an approach to rights, could be 
served by placing a duty on everyôody to respect and promote that purpose, leaving no one outside the reach 
of the right- 
'18 Beatty, supra note 464; Manwacing, 'Bruighg the Common Law to the Bar of Justice*', supra no& 
466. Ethenngton, supra note 466, noting that the irony of Dolphin is that the common law, which has not 
been favourabIe to the workers, wiil remain outside Charter review, while labour legislation would be 
caught- However, Etherington concedes that the labour law served to CO-opt the worker in many cases (note 
68). Moreover, it is not clear whether not subjecting the common Iaw to the Charter vs- subjecting 
legislation to the Charter in and of itself is any better or worse than subjectzng both regimes or not subjecting 
either. 



Canadian society. It is concemed with the consistency of the different Iegal remes,  and 

with the c1ai.m of legitimacy- 

On a broader perspective, this chapter investigated the interplay between the constitutional 

regime and the common Law regùne, usùig the Canadian example as a case study. Beyond 

the substantive argument advanced here, that in Canada the DolphÎn decision is not as 

erroneous as some scholars have suggested, the chapter took a deeper look at some of the 

constitutive elements which define each Iegal reghe. Among these were the Iegitimacy 

source of each regime, the mode of interpretation each regime is organized around (and 

hence the sensitivity to Iegislative history in the constitutional regime) and the institutional 

design through which, or within which, each regÏme operates. It was suggested that 

awareness of the characteristics of each regime is important not only theoreticay, but also 

to our analysis of concrete legd questions, such as the reach of the Charter. 



Chapter 3: 

Considering the Unnecessary: Judicial Review of 

Legislative Silence in the Human Rights Context. 

If we cut down all the trees - where would we hide when the wSnd blows? 

[Attnbuted to Thomas Moore, 1478-153q 

1. Overview 

1. I Structure 

This chapter wilI deal with aspects of the interaction between the statutory regime and the 

constitutional regirne against the backdrop of the cornmon Iaw. More specifically, this 

chapter will explore the interaction between the regimes In cases where the statutory 

regime has remained silent, or has not extended a certain protection or benefit through a 

iegislative scheme. 

MethodologicaUy, the analysis of the interaction between the regimes will centre on the 

sources of legitimacy of each regime. The analysis wilI examine the demands which flow 

from the intermediate legitimacy source of constitutionai Iaw, namely the aspiration to 

enhance institutional dialogue between courts and legislatures regarding the scope and 

application of constitutionai rights in concrete cases. Approaching the point of contact 

between the regimes fiom the statutory side, the analysis will examine a derivative of the 

will-based nature of statutory law, namely the notion of responsibility borne by the 

representative, elected legislature for the choices expressed in statutes. The intersection of 

the dialogue-based constitutional regùne and will-based statutory regime suggests that the 

aspiration to enhance institutional discourse which originates fiom the constitutionai 

regime, and the desire to preserve legislative responsibility as part of the democratic 



edifice of the state, point in the same direction: the intersection between the constitutionai 

r e w e  and the legislative regime shodd be demarcated so as to d o w  for p a t e r  

oppoaunity for the legislature to assume responsibility over a social sphere (if it chmses to 

intervene in the common law) and thereby afnrm its commitment to the wÏlI of the people- 

This demarcation shodd be reflected in the interpretation of explicit constitutiond 

provisions, as will be demons trated below. 

Beyond focusing on the two sources of legitimacy, the anaLysis will also examine a 

constitutive feature common to adjudication in al1 three Legal regimes: the commitment to 

coherency and consistency, as part of the general commitment to the d e  of law (rather 

than the rule of personai preferences of the judges)- This requirement, as Dworkin 

suggested, distïnguishes the enterprise of law fiom other social enterprises, and is Linked to 

the duty to obey the Law by alLS1' One component of the requirement to take law seriously 

is the need to address past decisions pertaining to the matter before the court, and the 

consequent duty borne by the court to acknowledge a departure fiom precedent, thereby 

allowing meaningful deliberation regarding the principles that best fit the interpretation of 

the rights in question. This requirement is particularly pertinent in constitutional 

adjudication, in light of the often-voiced critique which depicts reference to precedent in 

619 R. Dworkin, Law's Empire (CambrÏdge, Mass.: Beknap Press, 1986, first referred to in the 
introduction, supra note i 1)- As mentioned in chapter one, tlüs thesis, wtde accepting Dworkin's insistence 
on law's integrity, does not adopt a Dworkinian approach- Dworkin does not distinguish between the 
different Iegal regimes, and coasequently, Dworlan views adjudication in the constitutional reglme as no 
different from common law adjudication. This thesis differs: wbat judges may do under the common law, 
given its constitutive elements and its position relative to the statutory regime, they may not do under the 
constitutional regime, whicb is situated and defined differently. It is clear, when we examine how Dworkin 
actually suggests to approach constitutiond cases, such as Brown, that he radically departs fiom modes of 
argumentation accepted in constitutiond adjudication (see pp 379-393)- This departwe fiilfiilses concem 
because it a s m i s  a certain kind of morality to the constitution which may be inconsistent with its will base- 
Pursuant to the arguments presented in chapter two, by creating a full-fledged common law constitution, 
Dworkin suffocates an important space for disagreement, debate, and uItimate assumption of responsibirity 
through actual choice. (compare: M, Tushnet, Taking the Constitution Away fom the Courts (Princeton: 
Princeton University Press, 1999). NevertheIess, Dworkin is correct regarding the demand, pIaced on judged, 
to adhere to the form of adjudication by taking piecedents seriously, distilling the rationale behind the 
doctrine, and striving for coasistency, according to the regirne's set u p  



constitutional cases as a thin guise for preference-based poiitics by judges.  This chapter 

will wam against such practice of opportunistic or  selective refiance on precedent, since 

such practice undermines the Iegitimacy of adjudication under each of the three Iegd 

regimes, and particula. in the constitutiona1 one- 

These abstract notions wilI  be exempiiîïed through the anaiysis of one Supreme Court of 

Canada decision - the very case that incorporated the concept of institutiond dialogue as 

central to the Iegitimacy of Charter adjudication. VriendQ' dealt with the absence of 

protection against discrimination on the basis of sexual onentation in the Alberta Human 

Rights Code? The Supreme Court of Canada decided that an omission of the Alberta 

legislature to extend such protection is reviewable under the Charter- Moreover, the court 

granted standing to ML Vriend (a teacher in a Christian private college who was fired 

because of his homosexuality) and two public organizations to challenge the entire Code, 

not only the sections dealing with employment. Yet m e r ,  after finding the failure to 

include sexual orientation as a protected ground to be a violation of section 15 of the 

Charter, the court decided that "reading in" was the proper remedy. As a result, the 

Supreme Court has decreed, despite the legislature*~ position. that the IRPA includes in its 

operative clauses as well as in its preamble protection agauist discrimination on the basis 

of sexual onentation. 

This chapter does not dispute the underlying moral judgment embodied in the c o d s  

decision, which seeks to amelîorate the harsh realities faced by gays and lesbians in their 

620 M. Mandel, The Ciiatter of Rights and the LegalItation of Politics in Canada Coronto: Thompson 
Educational Publishing, 1989); AUan CI Hutchinson, Waiting for CORAF (Toronto: University of Toronto 
Press, 1995)- 
621 Vnend v- Alberta, [1998] 1 S.CX 493, first referred to in the introduction, supra note 4. 
622 Individual l'sRigFzts P rorection Act, R.S.A. 1980, c- 1-2, am, SA- 1985, c. 33,SA 1990, c- 23 lIRpA]. 



everyday lives. On the contrary? the focus of this chapter is the Iegai means the Supreme 

Court deployed, the trees cut, in order to achieve that end-= 

The structure of the chapter wiU paralle1 the fou. holdings of Vnend - standing, judiciai 

review over Iegislatlve silence, S. 15 anaiysis and remedy, Afier recapturing some of the 

constitutive elements of the staaitory and constitutional regÏmes in the remainder of this 

overview, the chapter wilI tum to the substantive analysis by questioning whether the 

court's reasoning is compatible with the notion of a robust institutionai discowse that the 

court itself espouses, as weiI as whether the court's reasoning allows the iegïslature to 

assume responsibility and afnrm its commitment to the constitutional rights goveming the 

matter. Furthermore, the chapter will examine the court's reliance on precedent and 

It shouid be stated up front that had the Court reached the foliowing legal conclusions. thk chapter 
would have adopted a different tone: 1) standing should be granted to Mr. Vriend to challenge the 
constitutionality of the employment section of the JRPA; 2) the non-inclusion of sexual orientation had 
amounted to state action as deffned &y the statute's own purpose and reach; 3) s- 15 was violateci because of 
the following two necessary and sufficient reasons: e s t ,  in the specinc case of the IRPA, sexual orientation 
was the oniy ground recognized in the jurisprudence as protected under s-15 but not covered by the IRPA and 
second, the common Law alternative available to ML Vriend was insufficieut (in part because of previous 
judiciai wrong t u . ) ;  4) in Iight of the above, tbe employment section of the lRPA should be struck down, 
and the remedy suspendeci for a year- Alternatively, given the liuüted and focused reach of the case, reading 
in might be considered- Under such a scenario Vriend might have been an example of a unique evolution in 
Canadian constitutional law, warranting discussion in class as to the elusive nature of state action and equai 
protection of the laws, as well as to the adequacy of the common law to address discrimination not covered 
by the human rights legislation (in light of the arguments presented in chapter one). Such discussion, 
regardless of the position the discussants took [Compare R- Charney, "The Incredible Expanding Code: 
Vriend v- Alberta" (1998 Constitutional Cases, Osgoode Hdl Law School, L6 Apd1999) [unpublishecf]; and 
see chapter one, for the availabiüty of the common law] could have served as a concrete example of the 
difficulties in arriving at "the one cïght legal answer", under a framework in which the Supreme Court is 
uttimately obligated to decide the case, one way or another. It could have highlighted the incrementd 
interpretative growth with which constitutionai adjudication is infiised. The court, however, chose to embark 
on a much more expansive and potentiaiiy far reaching route in its holdings and reasoning in Vriend, 
challenging the purview of the judicial role under the Canadian constitutional model. Such course of action 
dernands careful xnitiny, and thus calls for putting forward the arguments the court rejected (or ignored) in 
theïr strongest way, so as to allow us clear analysis. It shodd be recognized, however, that giving voice to 
such arguments might aiienate some readers, who have less patience for legal coherence and a strong passion 
to achieve the desirable end result and to "send the right messages" so as to combat discnmlnation. Yet when 
the court reaches as fat as it did in Vnënd, we should ensure the "other side" is heard loud and clear, and that 
no other legal means are available to reach the just result while causing less tension with precedent and the 
Canadian Constitutional model- Cornmitment to genuine dehiration leaves us no choice- Thus the polemical 
tone of this chapter ought not to be seen as disrespecnul- 
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consider whether the court's reasoning is consistent with the holdings of the cases referred 

to by the court, as part of the expected cornmitment to the d e  of law. 

1.2 A Brlef Recapturing of the Absbact VariabIes: Insfifutional 
DIscourse, LegisIatlve ResponsibiIity and Judicid Coherena 

1.2.1 Institutional Discourse 

This subsection recaptures the Iegitimacy source upon which the constitutional regime is 

founded- As mentioned in the introduction, the constitutionai regime can be conceptualized 

around (institutional) dialoguem as an intermediate source of legitimacy which provides a 

bridge between the wiU of the majority and the abstract reason common to ail moral 

agents. Both will and reason are recognized at the foundational level of the constitutional 

regime: the will of the majority expressed through the enactment of bills into law is 

constitutionaily recognized through the empowerment of the legislative process. Moreover, 

the constitutional act itself is a product of the will of the people and draws its legitimacy in 

part fiom the democratic processes of participation and representation. The requirement 

that the three branches of govemment in a democracy will abide by abstract p ~ c i p l e s  of 

reason is granted constitutionai status through the constitutional entrenchment of 

fundamentai rights derived from the idea of equal moral agency. Freedom of conscience, 

religion and expression, privacy and property rights and the right to equality are examples 

of reason-based rights. The reason-based prong of the constitutional regime is echoed in 

the institutional design that entrusts the interpretation and application of constitutional 

nghts to the processes of adjudication before courts of law. 

The dialogic metaphor is not adopted here in mict fashion. Other metaphors can equally describe the 
interaction between the three branches, which can be conceived as premised on institutionai checks and 
balances, or institutionai partnership. The crux of the dialogic notion is the rirteraction between the three 
branches, which recognizes the role each plays. For ftirther discussion on the possiile difierences see TI 



The dialectic natore of the constitutiond regime demands that the court, as a primarily 

reason-based institution, a s m i  reason to the product of the legislature as well as to the 

product of the constitutive assembly, Consequently, the legai pmcess is expected to 

approach the legal rights and obligations created by a Iegislative scheme by considering 

their consistency with the legal rights and obligations entrenched in the constitution- 

Concomitantly, the legislature as a will-based institution is required to recognize the 

mandate conferred upon the courts to interpret the constitution and consequently, to 

approach judicial deçisions as enforcing the will of the people enacted in the constitution- 

Thus, the legislature is required to view judgments of courts of Law as intemal to the 

process of representation and to respect the interests protected by the judgments. It may be 

required to pay a high political prïce in bargaining against the interests protected in judicial 

decisions- 

The interplay of the two discursive paradigms - deliberation and bargainingm - attempts to 

provide a bridge between WU and reason. Thus, the processes of institutional interaction - 

be it through "dialogue" or "checks and balances" or "partnership" - aspire for a structure 

which weaves together will and reason. Such a structure assumes that neither institution 

and neither legitimacy source enjoys a supremacy or a monopoly over the content, or 

meaning, of the constitution. Rather, the content of the constitution, the scope and 

application of the constitutionai rights and the legal consequences which flow from the 

constitutional text are a product of all t h e  branches as features of the sovereignty of the 

people- The interplay between the branches is retlected in the concepts of partnership, 

Kahana, The Partnersftli, Model of the Canadian Notwithstanding Mechanism: Failure und Hope (SJD 
Thesis, University of Toronto, 2000). 
673 A- Gutmann & D. Thompson, Demcracy and Diiagreemenr (Cambridge, NA- Beknap Press of 
Harvard University Press, 1996)- 



didogue and checks and balances, which guide the institutionai design of democratic 

constitutions. 

It is in that context that the Canadian model, based upon institutional dialogue and 

partnership, offers a nuanced approach. Drawing fiom the British experience of vesting the 

protection of rights in a selfconsaainedm political processm and, at the same tirne, 

appreciating the virtues of the Amencan expecknce with constitutional judicid review, the 

Canadian model offers a step toward mitigating some of the aforernentioned institutional 

tensions. By establishing the tiers of discourse outlined in chapter two, at the common law, 

statutory and constitutional Ievels, the Canadian three-regime model ensures that both 

courts and legislatures debate and deliberate the n o m  and procedures goveniing the 

polity, each branch according to its discursive paradip. Moreover, the constitutional 

regime itself embodies a type of dialogue or partnership, through a structure by which the 

courts may declare legislation constitutionaIly invaiid and the legislahue rnay respond by 

reenacting the legislation using the notwithstanding clause or by amending the legislation 

according to the court's determinati~n.~ In short, the Canadian model can be 

conceptualized as including inter-regime and intra-regime aspiration for dialogue or 

- 

Bracton On the Lmvs and Custon1s of Engfand (Cambridge, Mau.: Selden Society, 1968). p. 33: "The 
king must not be under man but under God and under the iaw, because law makes the king; let him therefore 
bestow upon the law what the law bestows upon him, namely, d e  and power- For there is no rex where will 
d e  rather than lm" 
627 In the Rivers and Streams Debate (Canada, House of Commons Debates (April 14 1882) at 915) Mr, 
McCarthy argued that:" .-.m am content that my nghts of property, humble though they are, and those of my 
children, shall belong to the Legislatuce of my country to be disposeci of subject to the good sense and rïght 
feeling of that Legislature and the good sense and nght feeling of the people of that Province". See Richard 
Füsk and Robert Vipond "Rights Tak in Canada in the Late Nineteenth Centrny: The Good Sense and the 
Right Feeling of the People" (1996), 14 Law & Hii?ory Rev. 1. 

It should be noted that the legislature may aiso reintroduce legislation that does not respect the Court's 
determination- R. v- Morales, 119921 3 S.C.R. il Land R v, O'Connor, [1995] 4 S.C.R. 41 lare examples on 
point, WÏth respect to the Iûtter, the Court in R- v. Mills, Cl9991 3 SCR- 668, found chat the legislature may, 
in fact, ce-legislate contrary to the holding of the rnajority without invoking the ovemde clause, provided the 
legislation demonstrates that the Court's reasoning and the rights protected by the decision were taken iato 
consideration- Needless to Say, this version of dialogue by which the legislature does not abide by the Court's 
ruling and does not invoke the ovem-de clause, and thereupon the Court does not declare the new legislation 

CHAPTER THREE 3 10 



parniership. In partïcular, the dialogue within the constitutionai regïme regarding the scope 

and application of constitutional rights can be conceived as an attempt to situate an 

intermediate legitimacy source that threads together wïll and reason, by requiring the 

judiciary to respect the product of the legislature as if it represented reason and by 

requiring the legislature to accept the product of the court as a manifestation of the higher 

will of the people. Such a dialogic paradigm provides a theoretical and an institutional 

structure with which the polity can self-govem, even if it does not purport to solve the 

ultimate hierarchy between will or reason, or estabiish which institution shodd have the 

finai word. 

1 -2.2 Legislative Responsibility 

This subsection addresses the statutory regime's source of legitimacy and its derivatives. 

As mentioned above, the statutory regime draws its legitimacy from the notion of will or 

the exercise of choice. We are expected to bear the consequences of our collective actions 

because we choose to pursue these actions; as autonomous citizens we are responsible for 

our choices, expressed through our representatives, and for the consequences of these 

choices. It is our consent, as choosing agents, that generates the legitimacy of the statutory 

regime in a democracy?' The ingredients of self-government include will and 

responsibiiity for the outcornes of the exercise of our wiU. 

However, the concept of will or choice requires some refïnement. It is clear what we mean 

by a choice to do something, yet it is less clear what we mean by choosing not to do 

unconstitutional, raïses concems regarding the Court's commimient to uphold constitutional rights in the face 
of legislative unwillingness (at least at the federal level) to accept the Court's niling. " This argument is succinctly presented in F. C. DeCoste, 'The Separation of State Powecs in Libcral 
Polity: Vriend v- Alberta' (1999) 44 McGiII LL 23 1. DeCoste crïticizes the Supreme Court's misconception 
of democracy in Vriend as premised on "majonty d e  plus human rights", rather than as a system of self 
governrnent, The latter demands that the consent of the govemed would not be forsaken- In the tenninology 



something, since, arguably at any given moment we choose not to do an infinite number of 

things- As individual actors, we accept that an misfeasance generates a causal line of 

responsibility for the consequences (or at least the foreseeable consequences) of the action, 

A non-feasance, however, is not only more difficult to define, but is more cüffÏcuIt to 

conceptualize as generating respons~'bility. Something external to the inaction is required in 

order to infonn us that a certain action was expected and that its absence amounts to an 

omission fiom which moral and legai consequences foiIow. This extemal factor rnay 

originate £iom an action taken by another actor, an action to which a Iack of response rnay 

amount to misfea~ance,~ or rnay originate from a certain type of proximity between two or 

more actors, a proximity fiom which a duty of care, or a duty to act in a certain way, rnay 

a r i ~ e . ~ '  

Shifting our focus fiom an individual actor to the legislative body reveals a more complex 

picture, since responsibility rnay be allocated dong three axes: the individual legislator, 

who represents his or her constituency typicaUy in a certain geographicd area and hence is 

responsible for the welfare of his or her constituency; the party, whkh stands for a certain 

platform and ideology and thus is responsible for representing the world view of its voters; 

and the legislature itseIf, which is responsible towards the citizenry at large, as well as 

towards the other branches of govemment, domestic and international. Each of these axes 

of responsibilitylaccountability rnay refiect a certain order of priority, or wiU. Thus, a bill 

that is enacted into law represents a convergence of priorities, or will, dong these three 

axes. However, a proposal that is not introduced as a bill, or a bill which does not pass into 

of this thesis, the consent of the govemed entails theu, and their representative's responsibility over the 
decisions taken as part o f  self-government Such responsibility has to be preserved. 

For example, a silence in r-nse to an offer to contract stands for rejection of that offer, uniess 
otherwise stipdated by the offer, Silence prior to the offer rnay indicate a greater range of attitudes towards 
the offer, and thus rnay establish a m e r  link to the consequences o f  such silence- 
631 The concept of proximity was dirussed in chapter 1. 



law, does not necessady represent a legislative position on point- It may represent a failure 

to accommodate the concerns of all involved, either on the subject matter of the proposal, 

or vis-ù-vis other matters, which are part of the bargaining processes through which 

compromises are reached. 

Nevertheless, by not acting, the legislature and legislators are stiü responsible to the voters 

for the consequences of their silence, as reflected by the common law position on point, 

Such legislative failure to act may, and shouid, spark continuous demands from those who 

support the proposed reform, The issue may be used so as to generate media attention, 

public awareness and ultimately an expression of choice through the bailot- In other words, 

legislative silence is never final; it is always an invitation for possible reform. Therefore, 

good arguments have to be put fonvard before the constitutional regime is eagaged in 

reviewing a legislative faiZure to adopt a certain measure, bill or amendment. 

Cutting to the chase of the argument, as will be &taïled through the case analysis, the 

notion of an active assumption of responsibility by the legislature over the statutory 

regime, a notion centrai to the theory and practice of self-government, informs the 

interaction between the constitutional and the statutory regimes. For the ongoing process of 

assumption of responsibility by the legislature to remain viable, the statutory regime must 

not be subsumed b y the constitutionai regime. While the constitutional regime constrains 

the means the legislature may adopt to achieve a certain purpose and may also remove 

certain purposes from the ambit of the statutory regime altogether, the individual legislator, 

the Party or the legislature as a whole must be free to choose to act, or not to act, in matters 

within their authority. Displacing such choice with a constitutional duty to act displaces the 

responsibility borne by the legislator, party and legislature, for the consequences of the 

action, or, equally importantly, for the consequences of the inaction. A robust cluster of 



constitutional duties, coupled with a robust cluster of constitutiond remedies that d o w  the 

courts, under their constitutional garb, to add provisions to actual statutes, may relieve the 

Iegislature from the responsibility for the revised statutes, as welI as from its responsïbility 

for its inaction, given the availability of the constitutionai route. 

It should be noted that some constitutionai regimesm contain a built-in safety valve that 

allows the legislature to ressert responsibility over a statute by invoking the 

notwithstanding clause. However, the notwithstanding clause is not an instrument of the 

statutory regime; rather, it is an element of the didogue and the checks and balances 

embedded in the constitutional regirne. It is not designed to give the legislature a tml with 

which to exercise self-government as a matter of daily practice, given the temporal nature 

of a statute enacted notwithstanding a constitutiond right and given the de facto (and in 

some cases de jure) barriers which presumably remove bargaining over a notwithstanding 

statute from the ordinary Stream of poiicy making. Roperly conceived, then, the decision 

to enact, or more importantly the decision not to enact, a statute using the notwithstanding 

clause does not entail the same kind or degree of responsibility borne by the legislature in 

exercising its mandate in the statutory regime. If it did, the use of the constitutional 

notwithstanding clause would undermine the distinct nature of constitutional judicial 

review and relocate the discourse between the courts and the legislature firom the 

constitutional-statutory plane to the common Iaw-statutory plane. Such an outcome is not 

633 Examples on point are Canada (s- 33 o f  the Candian Charter of Rr'ghts and Freedonts, Part 1 of the 
Constitution Act, 1982, k i n g  ScheduIe B to the Canada Act 1982 (U.K.), 1982, c- Il.), Israel (s- 8 of Hok 
Yesod: Hofesh Ha'ysouk (Basic knu: Freedom of Occupation), Sefer RaHukim (SB.) 90 (1994); The 
English version can be found at: 
~vww.knesset.gov-~Uknesset/knedene: - mimshai vesod3.htm) and, to some extent, the United Kingdom, 

where a court, after finding inconsistency with the provision of the Human Rights Act, may issue a 
decIaration o f  incornpatibility, and the matter is in effect retumed to the responsible minister (ss- 4, 10.19 of 
Human Rights Act 1998, c- 42). 



only troubhg theoretically, but caiIs into question the necessity of constitutionai human 

rights protections- 

Thus, the thnist of the argument deve1oped in this chapter is that a proper 

conceptuakation of the legislative regime entails the recognition of the centraiity of wïli 

and choice. In turn, recognizing the centrality of will c d s  for the recognition of IegisIative 

responsibility over its statutes, over correcting failures of the cornmon law and over 

matters of distributive justice in general, as part of a structure of self-government. 

Consequently, if the interaction between the constitutional and the legislative regimes 

aspires to preserve the intejyïty of self-government, the constitutional regime should ailow 

for more, rather than less, opportunity for the statutory regime to assume responsibility 

over a sociai sphete- 

1.2.3 Cornmitment to the Rule of Law 

This subsection highlights the elernent cornmon to adjudication in al l  Iegal regimes - the 

duty to take past cases seriousIy, as a feature of the d e  of Iaw- "The rule of law may be 

our deepest political myth.- A judiàal decision - be it centred around a cornmon Iaw, a 

statutory or a constitutional nom - contains many layers, as it operates in multiple fields 

and is iduenced by many factors. As the U.S. expenence teaches us, spenfic history? 

c o n t e ~ t , ~  political  force^,^ economic realitie~,~~' moral ideologies? legal-cultural visions 

633 P. Kahn, The Reign of L m  (New Haven and London: Yale University Press, 1997). xi. " n e  uniqueness of raciai history in the US., for example. should be taken into account when deaiing 
with the 14th amendment history which is different with respect to other suspect groups, such as religion. See 
City of Boerne v. Flores, Archbkhop of San Antonio et al, 521 U.S. 507,117 SCt- 2157 (1997)- 
63s Clebume v. Clebume Living Center, 473 U S  432 (1985). was one of a very few occasions in which 
the U.S. Supreme Court found that there was no rational conneetion between the measure adopted by the 
state and the desired result, and that thus the state action was unconstitutional. This case is d f i c u l t  to 
understand without taking into account the context - providing protection to the mentally iil. Context was 
important to Justice O'Connor in Employment Divikion v- Smith, 110 S. C t  108 (Elgo), in which the fieedom 
to perform such religious n t d s  as the smoking o f  peyote was set aside in favour of  a generai state interest. 
For O'Connor, it was not any general benign state interest, but rather the context - the war on drugs - that 



of what law is? the purpose of the legal p r ~ e s s , ~  the nuances of judicial poEtiCsaL and an 

appreciation of the relevant symboIic messages conveyeda are just some of the relevant 

factors necessary to reach fidl understanding in approaching a case. 

made the difference- Many times the context does not become an explicit justification for the judgment- 
Compare Lockerzy v- PhilI@s, 319 U.S- 182 (1943)- involvïng price regnlations in the meat market wïth 
South Carolina v. Katsenbach, 383 US- 301 (1966), dealing with regdations pertaining to voting rïghts, In 
both cases an issue regarding the federai power to invest junsdiction in non-article ïlï courts had arisen- 
While the court let the jurisdictional provisions relating to the regdation of the meat market stand, the court 
chose to ignore very similar provisions which were part of the Voting Rights Act. 
636 Hon- Abner Mïkva of the United States Comt of Appeals for the District of Columbia Circuit sbares 
with us the subtie relevance of politics by revealiag the significance o f  the comùig elections to the timhg of 
wben Brown v- Board of Education, 347 US- 483 (1954). was issued- k Mikva, "The Roles of Theories in 
Constitutional Cases" (1992) 63 h i v -  of Col- L Rev- 451 at 454-5- Mark Tushnet reminds us that the Warren 
Court was indeed potiticaiiy motivateci, since many of its members heId previously elected positions; Earl 
Warren, for exampie, was previously Governor of Callfom-a- M- Tushnet, "Themes in Warren Court 
Biographies" (1995) 70 M K U L  Rex 748 at 768. 
637 Economic realities must have been a factor in the New Deal jurispmdence, deheating the boundvics 
of the federal power, but, as Barry Cushman pointed out. focusing soiely on the economic reality, or on the 
political pressure applied by FD- Rooseveit and the Court Packing plan fails to capture the entire 
jurisprudential picture- B- Cushman, Rethinkikg the New Deal C o r n  (New York: Ox5ord University Press, 
1998)- Economic reallàes codd be seen as  playing a subtie role in Article IU jurisprudence as well, 
concerned with the power of Congress to invest judicial power in courts which do not enjoy the protections 
of Article III, prhary upon which is tenure- See Hart & Wechsler, The Federal Courts and the Federal 
System, 3d ed. (Westbury, N-Y .: Foundation Press, 1988) at 370-377. 
638 The turn of the century shifi fiom labsez faire Li'beraiïsm to a more socidy oriented view of the liberal 
state is a prevailing narrative in explaining the development of both private and public law- Ideological 
visions of the liberal state still play a role in modem jurisprudence and in Canada (J- Bakan et al., 
"DeveIopments in Constituriond Law: The 1993-4 Tem" (1995) 6 Supreme Court LR- 67- 
639 L. Lessip. "Erie-Effkcts of Volume 110: An Essay on Context in Interpretive Theory" (1997) 110 
Ham L Rev. 1785, 1789-95; J- Goldsmith & S. Walt, "Erie And The Irrelevance Of Legal Positivism" 84 
Va. II- Rev- 673, +&y note 7- 
640 Compare W- Eskndge and P, Frïckley, eds., Hart a d  Sacks, m e  Legal Process (Westbury, KY.: 
Foundation Press, 1994) with KIare, "Law-Making as Praxisw (1979) 40 Thelos 123 and P- Gables & P- 
Harris, "Building Power and Breaking Images: Critical Legal Theory and the Practice of Law" (1982-3) 11 
N. Y. Rev, of Lmv and Soc. Change 369. 
641 The term "judïcial politics" covers more than personal intricacies betweea members of the bench; it 
covers institutional considerations as well, such as the built-in tension between the upper echelon and the 
lower benches, as the recent McClung incident revds,  as weU as the tension between provincial courts and 
the Supreme Court in Ottawa. In the US. the picture is even more cornplex, given the federal and state court 
systems, a complexity without which it is difficdt to understand U.S. constitutional law. Considerations 
resuiting fiom the need to administer such diverse systems, therefore, are part of judicial poiitics, in this 
sense. See P.J- Mishkin "Foreword: The Making Of A Tuming Point-Metro and Adarand" (1996) 84  C a l s  
L Rev, 875- 
642 Canadian constitutional jurispmdence is hcreasingly focuseci on the "messages" the public may 
receive fiom statutory or case Iaw. See Vn'end, supra note 621 and Thomson Newspupers Co. v. Canada 
(A.G.), Cl9981 1 SCR- 877. Arguably, cases such as Brown v. Board of Education 347 US. 483 (1954) and 
R. v. R.D& CL9971 3 SCR. 48 are difncult to understand without king mindfiil to the symbolic messages 
amidst which the court was aying to navigate, Sec generally JJ3- White, fferacles' Bow (Madison: UNV- of 
Wisconsin Press, 1985); J- Bakan, Just Words (Toronto: University of Toronto Press, 1997); R- Nagel, 
JudiciuL Power and American Chructer (New York Oxford University Press, 1994); R- Nagel, 
Constitutional Cultures (Berkeley, CA: University of California Press, 1989). 



Yet the commitment to the d e  of law &man& that these (often background, even if 

highly signincant) factors wÏlL not replace colci, analyticd review of the reasoning 

provided by the court? As lawyers preparing to argue a case before a court or as students 

of the judicial decisions, evaluating the coherence and consistency of the doctrine, we are 

not at liberty to ignore the legal force of the actual reasoning of a case, amidst the 

commoniy unart*culatedlY factors which might be infiuencing a decision. As members of 

the legai community, a prominent part of our d e  is to evaluate the degree to which the 

court has foIlowed the noms goveming the professional discourse around which the 

practice of constitutional adjudication is organized - the noms which provide 

intelligibility to the legal discourse and distinguish it nom other types of political 

discourse-rn The commitment to the d e  of law, central to the adjudication of questions 

residing in ail legd regimes qua legal regimes, is premised on the idea of professional 

judgment," which allows members of the profession to Bssess whether the reasoning 

provided by the court is indeed convincing, according to the profession's accepted canons 

of justification. As developed in greater detail in the article "Constitutional Adjudication as 

Professional Disco~rse",~ such judgment rests on the inter-subjective thread which binds 

the interpretative communîty together and is premised on the practice's cooperative set of 

activities and standards of excellence, As well-versed students of the court, we can and 

643 On the possible clashes between the concept of the Ruie of Law and other forms of morality see D. 
Dyzenhaus, ed., RecrcrJiIng the Rule of knu: The Limits of Legal Order (Odord: Hart Publishing,, 1999)- 
644 Part of lawTs attraction. Iike other abstract, normative constructions Lies in its artificiality See JI 
Weiler, "To be a European Citizen - Eros and Civiiization" (University of Toronto Legai Theory Workshop, 
April 1, 1998); published in J- Weiler, The Constinrtion of Europe : "Do the New Clothes Have an 
Emperot?" And Other ESsays on European Kntegration (Cambridge: New York: Cambridge University Press, 
1999). W. Conklin, "The Invisible Author of Legal Authority" (1996), 7 Law and Critique 173; S .  Idleman, 
"A Prudentid Theory of Judiciai Candor" (1995) 73 Tex, L Rev, 1307. 
M5 For a theoretical exposition on the concept of pacüce and its profbonal discourse as groouanding 
meaning, see A- Reichman, "A Theory of Practice", supra note 6. 

For more on profcssional judgment see "PracticetT. s u p .  And compare to J. Nedeislry, following on 
Arendt and Kant in Judgmenr, Diversiry and Relcrtronal Autonomy (Paper presented to the Association of 
Political Science) in J. Nedelsky, Judgmenr Seminar Dorontol: Faculty of Law, University of Toronto, 1997- 
647 See "A Theory of Practice", supra note 645- 



must read the judicial decision as an attempt to extrapolate a govemïng princlple from 

previous decisions, or glean the purpose of statutory and constitutionaï text in Iight of its 

context, as it applies to the facts of the case. 

As set out by We~hsler ,~ the idea of a prhciple or doctrine govems results in future cases, 

in the sense that it requùes the bench to provide convincing reasons for results that appear 

inconsistent with the principle as set out in the past. In so doing, the operative force of a 

principle Lies in its partial detachment from the actual desired resuk in a specific casew 

(lest it becomes a mere veil of manipulation, transfonning the judiçiary into, or unveiling it 

as, a naked organ of power). Therefore, in a disposition of a case, an honest reading of 

previous cases is called for, as weii as a recognition of the ramifications on future, 

indistinguishable cases? Put bluntly, although we may agree politicaUy or morally with a 

specific result of a case, we are not relieved from our duty to assess carefully the principles 

and formulae set out in the case for their implications on arguments in future litigationm or 

for their compatibility with the constitutional model of which they are part- Although we 

may celebrate the promotion of our ideals, we may not disregard the explicit wording of 

the legal tests that a case establishes, nor the reasoning provided in support of such tests. 

The quest for coherent reasoning is indispensabIe in providing a meaningful and practical 

" Wechsler, Neutrd Pnnciples, ÏBfm note 65 1. 
649 But see L- Seidman and M. Tushnet, Remnanrs of Belief(0xford University Press, 1996)- 

See Dworlan, supra note 6 19, developing the idea of Integrity. "' Wechsler, "Toward Neutrai Rinciples of Constitutionai Law" (1959) 73 H a m  L Rev. I shows that 
thinking in tems of hture cases is central to the idea of pchciple- This is not to say that the effect a case 
rnay have on friture (or pst)  litigation is the only effect a society, in generd, should have in mind when 
evaluating a judicial decision. Many other effects are relevant - such as the relation between adjudication and 
social change- See G. Rosenberg, "Positivism, hterpretivism and the Study of Law" (1996) 21 Law and 
Social lnquiry 435 and M. McCann, "Casual versus Constitutive Explanations (or, On the Difficulty of Being 
So Positive.. .)" (1996). 21 Law and Social Inquiry 457- Perhaps actual social change is more important to a 
society than the effect a decision has on the coherence of the system of fegal reasoning, or the stand the court 
would be expected to take in future iitigation given the reasoning in a given case (or line of cases), The 
argument presented here is that the "intemal" considerations are also important, and shouId be addressed by 
the legal community if the practice of adjudication is to be approached as a distinct process, and if 
professional accountability is to be maintained (see infia)). 



methodoIogy with which adjudication can operate and jadicial declsions be evaluated and 

implernented" 

In a nutsheil, the Iegal criterion upon which the subsequent andysis rests takes the 

justificatory and jurisprudential moves made by the corn ~eriously.~ It asks the reader as a 

member of the interpretative community whether she is convinced by the court's reasonuig 

and reliance on precedent, 1 argue that an informed student of the court, after reading 

Vnend and the cases referred to therein, wodd find it difficult to answer that question in 

the afFiative. As a result, a student of the court might question the court's cornmitment 

to the d e  of law, even if the student agrees wîth the moral stand taken by the court in 

Vnend. 

652 See, in the bureaucratie sphere, R Kagan,. Regulamry Justice (New York: Russel Sage Foundation, 
1978)- ch, 5- 
ai It is in this light that the court's reading of precedents in Vnnid is evaluated. It is according to this 
standard that the Court's recurring utterance "it is unnecessary to decide ..." [Vriend, supra note 621 at 533-4 
and, in a different context, at 539,547,5521 is examineci- While, as shown beIow, indeed decieciding a case on 
its narrowest grounds is usualiy a vütue, if these narrow grounds actuaUy include what the court deems to be 
"unnecessary", than the judicial shedding of responsibility is cause for concern Compare: CX- Sunstein, 
incompletely theorized agreements: CR. Sunstein, Toreword: Leaving Things Undecideci" (1996) 110 H a m  
L, Rev. 4 ; C R  Sunstein, One Cme ut a Tirne: Judiciàt Minintalistn on the Supreme Court (Cambridge, 
Mass.: Harvard University Press, 1999, first ceferrexi to in the introduction, supra note 21)- A court is not 
expected to ignore the actual =ope of its ruüng, if principles matter- Alternatively, the "unnecessary" headïng 
couId be seen, when genuine, as obiter, As such, experÏence and sensitivïty to the legal parlance and modes 
of legal development teach us that the "unnecessary" of today may becorne necessary tomorrowr an option 
raised and left open today may serve as a base for friture expansion into new Iegal grounds, currently deerned 
"unnecessary". Since the legal (and vicariously the political) comunity is put on notice through such obiter 
remarks, our consideration of the "unnecessary" becornes necessary: the legal community is required to 
evaluate whether such signalecl tùture development coheres with the precedents invoked by the court under 
its obiter analysis, as well as with the constinitional structure as a whole- 



2. Interaction Between the Constitutional and the Statutory 
Regimes 

2.1 Standing 

Having outlined the variables govem-ng the analysis as constitutive of the Iegai regïmes 

under consideration, 1 shift to the actual holding of Vimd. This section will evaluate the 

court's reasoning and disposition of the standing issue. 1s the reasoning consistent with 

precedent, or, in case of inconsistency, is an explanation for the denvation provided? 1s the 

disposition consistent with the Canadian constitutional mode1 premised on the promotion 

of discourse? 

2.1 -1 Legal reasoning in light of precedent 

The court granted Mi. Vnend standing to challenge aU the operative sections of the IRPAw 

including the preamble, even though Mr. Vnend's clairn sprung solely fiom the context of 

employment: Mr. Vriend was fired because he was gay? In granting standing to sue in the 

name of unspecified future homosexuals who might be discriminated against in areas other 

than employment, the court relied on the doctrine of public standing. Under this doctrine, 

Litigants seeking declaratory relief may, if and when certain requkments are met, demand 

such a declaration from a court of law on behalf of other parties, even though the litigants' 

own nghts were not directly affected- 

611 Sections 2(1), 3,4,7(1) 8(L) 10 and 16 (1). ''' As the court points out, Mr- Vriend was m t  the oniy plaintiff in this case - he was accornpanied by 
three interest groups. Yet it remains unclear whether these interest groups shouid have been granted the status 
of plaintiffs in the first place (The court mentions that the standing of the interest groups was not chailenged 
at the triai level). Tt seems that under an adversarial mode1 which prefers concrete adjudication over abstract 
challenges, the interest groups shouid have been granted intervener stahis, accompanying Mc Vnend's 
daims. 



Assuming, as the court dïd, that the public standing doctrine appIies when standing already 

exists with respect to some provision of the lawW and assuming also that the doctrine 

applies when "readuig in" rather than a declaration of invalidlty is soughtYm one has to 

determine whether the requirements set out by the doctrine were met, These requirements, 

when a Churter violation is at issue,= were solidined in Council of C h ~ r c h e s , ~  a case 

upon which the court specincally relied in Vriend. 

Bnefly, the law (at lest as it stood pnor to Vriend) requires three conditions to be met: 1) 

that there is a serious issue raised as to the invalidity of the legidation in question; 2) that 

there is a genuine and valid interest in a i l  of the provisions that the plaintif% seek to 

challenge; 3) that there is no other way, but through a claim by a "public pIainW, that the 

issue can be brought before the court. 

656 Canadan Council of Churches v- Canada (MinrSrer of Employment and Immigration), 119921 1 
S-CK 236 [Couneif of Churches], deait with standing to sue in respect to any aspect of the state action, 
whereas the challenge to standing in Vriend assumes that Mtc Vriend has standing to challenge the non- 
inclusion of sexual orientation in the employment context, but not regarding other provisions. So while in 
CounciC of Churches the issue was whether a suit by the specific plaintiff ought to be entertained at all, the 
issue in Vriend focused on the breadth of the claim before the court- The court chose not to distinguish the 
two cases on this basis and to estabtish a new standing test for cases dealhg with breadth of standing, 
perhaps because it  realùed that the same type of considerations might be at pIay. 
61>7 The relevance of the remedy sought to the question of standing is undisputal. or, as sfholan have put 
it - "[r]emedies and standing are closely interhvïned issues": P, Macklem et al., Canadian Con~rr~tutionul 
Law, 2"6 ed, (Toronto: Emond Montgomery, 1997) at p- L169. If the remedy is a declaration of invalidin/, 
Professor Hogg points out, "the general law îs governed by more generous standin requirements than are the g. rernedies authorized by s- 24(1)": P. Hogg, Constitutional Law of Canada 4 ed. (Scarborough, Ont.: 
Carswell, 1997 (loose leaf), first referred to in chapter two, supra note 550) at 37.2(d). Since it is unclear 
whether "readiig in" couid qualifl as declaratory relief for these purposes, it Ïs unclear whether the court 
hasn't, in fact, expanded standing far beyond what was previously the law. The issue has been partly fudged 
by the court by separating the authorship: one justice addressed the issue of standing, and another, in an 
unusual move, took issue with the subject ofremedies- Since no one single judge wrote a cornplete judgment, 
the relationship betweea standing and remedies was practicaiiy ignoreci by the court 

The public interest standing rules were devdoped in the pre-Charter Thorson-McNeil-Bomwski 
(Thorson v. Canada (A.G.), [197a 1 SC&- 138; Nova Scotla Board of Censors v- McNeil* 119761 2 S - C R  
265; Minister of Justice of Cana& v, Borowski, [1981] 2 S.C.R. 585) trilogy, dealing wîth issues regarding 
Separation of Powers- The d e s  with respect to Charter rights are similar to the pre-Charter ones- However, 
the court has placed much more emphasis on the requùement that there be no oîher avenue for the 
constitutional issue to corne before the Court [See Council of Churches, supra note 6563. See g e n d y  JI 
Ross, "Standing in Charter Declaratory Actions" (1995) 33 O s g d e  Hall LJ- 151; P, Hogg, Con~n'tutionuC 
Law of Canada, supra note 657. 
659 Canadian C o m d  of Churches, supra note 656. 



Cory J., wnting for the court on this point. àetermined that the k t  prong of the test - the 

existence of a serious issue raised as to the invalïdity of legislation m question - was met 

with respect to alI sections of the IRPA named by the plaint* The court noted that 

"[tlhere is notbing in particdar about [the] sections [relating to employment] that makes 

their validity any more questionable than the other provisions dealing with 

discrimination". This, however, is not (and as wiIl be argued in the foilowing sub-section 

should not be) the end of the inquiry- 

The judicial answer to the following question, while still carcying the day, is not fiee from 

doubts: is there a genuine and valid interest in ail of the provisions that the plaintiff seeks 

to challenge? The court recognized the genuine interest of Mr. Vriend in the non-hclusion 

of sexual orientation in aH of the operative provisions of the IRPA. However, it is not 

totdly clear that ML Vriend's interest is equaily vaiïd with respect to sections other then 

the employment section, such as the provision of goods and services customarily provided 

to the public, housing, and public signs. In other words, had the legislatue, after learning 

of the Vriend case but before its disposition by the court, amended the legislation so as to 

open the gates of the human rights tribunals to process Mr. Vriend's employment claim, it 

could be argued that the case would have become moot as far as Mr. Vriend was 

concemed Mc Vriend's position as a proxy for the public interest with respect to issues 

other than employment, while genuine, is nonetheless somewhat weaker. 

It seems that the third prong of the Council of Churches test provides the hardest challenge 

for the Court: is there another way the issue could be brought before the court? The answer 

to that is cleariy yes. Another individual, suffering discrimination in one of the other 

protected spheres of the IRPA yet unable to press a claim before the Commission due to 

* Vnend supra note 621 at 527. 

CHAPTERTHREE 



the non-inclusion of sexual orientation codd briag the issue before the court- This basic 

proposition failed to convince the court in V i "  however. 

Cory J- provides two rasons why we shoulcl put littie weight on the alternative way the 

issue could be brought before the court: the waste of judicial resources and the personai 

suffering entailed in ktwe litigation. Tumïng to the judicial resources rationale, the 

Council of Churches decision could be read to bolster Cory J-'s position in Vriend, since 

conceivably it is cheaper for the court to &al with issues relating to the constitutionality of 

the IRPA in one case, instead of leaving the door open for friture litigation. 

But are judicial resources reaily at nsk if standing had been granted solely for the sections 

dealing with employment? Cory Jl's position itself seems to suggest a negative answer. 

Future Litigation is likely, one would think, when one of the iitigants perceives a reasonable 

chance of achieving a favourable niling- Entering into civil Iitigation without even a prima 

facie case, either as a plaintiff or as a defendant, is rather risQ given the quiver of judicial 

tools designed to protect the judicial process, such as an award of costs against a frivolous 

motion or against other abuses of process, Therefore, if indeed the non-inclusion of sexual 

orientation €rom the protection of the provisions goveming employment is 

indistinguishable from the non-inclusion in other provisions, as the court assumes, clearly 

the Alberta govement, as advised by its lawyers, will take notice of the court ruling with 

respect to employment and apply it to the other provisions. ALI other courses of action 

would rnost likely result in m e r  losses in court, negative publicity, costs and harsh 

judicial language. In other words, aven the precedential value of Vriend and assuming that 

661 In that context it shouid be remembered bat the court in Corncil of Churches, supra note 656 was 
quite clear that the previous version of the test, developed in the pre-Charter era, which was more flexible 
(since it required a showing of no other reasonable and effective manner for the issue to mach the court) was 
not applicable for Charter litigation, Without acknowledging it, the court seems to have retreated fkom 



none of the 

involved in 

provisions of the IRPA is unique with respect to the aUeged dlscnmination 

the non-inclusion of sexual orîentation, future Iitigation would be either 

unlikely or would resuit in a swift and unequivocal vindication of Vriendk dicta. Hence, it 

is unclear that scarce judicial resources wodd be in jeopardy had the court not expanded 

standing, 

Normativeiy speaking, even if scarce judicîai resources were at nsk, it is unclear that such 

risk qualifies as a reason to allow public standing. The reliance on judicid resources is 

problematic because it ailows resource considerations to trump pnaciple, be it the 

principles underlying the protection of nghts or those which inform the proper role of the 

legal process in a constitutional democracy. AUowing resource considerations to influence 

doctrine in such a manner was rejected when resources of the administrative branch were 

at stake.= Arguably the same should apply to the judiciary If the principled way to 

proceed in Vnend was to decide the issue on the grounds of employment alone and risk 

future litigation regarding other provisions, it is unclear what normative sway resource 

considerations should have? As will be pointed out later, even if indeed it were cheaper 

for the court to do away with the issues presented by Vriend in one bold sweep of a pen, 

the principles underlying deliberaiive democracy might require us to pay a pnce, namely 

choosing a more expensive route, in order to promote legitimacy, 

The more convincing reason the court gave for granting broad standing to Mr. Vriend, it 

seems, was that it would be "unfair [to focus on employment] in that it would impose 

burdens of delay, cost and personal vulnerability to discrimination for the individuals 

precedent- The following wisdom of such withdrawal wiii be discussed below- At this point, it is enough to 
point to the court's maileable treatment of precedent. 
662 See Singh v- Minkzerof Ernploymenr and Immigration, Cl9851 1 S.CB. 177, and Eldridge v. Bntidr 
Columbia, [1997] 3 S.C.R. 624 ( k t  referred to in chapter one, supra note 179)- 

See Mahé v. Alberta, [1990] L S-Ca. 342. 



invoived in those eventual cases "? Indeed, the need to minimize potentid harm is clear 

and our intuition and sense of justice tell us we should not impose further hardships on 

underpriviIeged groups. However, should this reason be taken to its IogicaI conclusion, the 

"no other reasonable means" prong of the standing test would become almost meaningiess. 

It would be quite difncult, if not nearly impossible, to f i d  an occasion when future 

burdens and potential suffering would not be incmed if the court refuses standing- In all 

cases where the court fin& that another reasonable way exists for bnnging the issue before 

the court, someone is Iikely to suffer. "Another way for the issue to be brought before the 

court" necessarily entails another set of circumstances where an individual will suffer or 

has suffered a legdy recognizable wrong. If taken seriously, this argument would diIute 

the third prong of the Council of Churches test into a "potential suffering test", which 

would be routinely satisfied Such an approach dilutes standing d e s  to the point of near 

irrelevanc y 

As will be discussed below, such thinning of standing d e s  is not only inconsistent with 

precedent, but with onea important feature standing rules were designed to secure: the 

sequence of a constitutional challenge, If indeed inter- and intra-institutional dialogue 

matters, constitutional adjudication should be the 1st recouse a citizen has against the 

state so as to promote deliberation. Confining standing to the necessary and sufficient 

aspects of the case allows for greater deiiberation in respect of other legislative provisions, 

which encourages the assumption of responsibility by the representative branch of the 

- - - - -- - 

a4 Vnend, supra note 62L at para. 47. 
665 In that context, Mr- Justice Cory's assertion in the context of  S. 32 is troubling- "Citizens must have the 
right to challenge laws which they consider to be beyond the powers of the legislatures" (at 531)- According 
to the theory behind standing, citizens must have a rïght to challenge constitutionality only when they can 
establish direct interest, or when they can establish public interest' standing- ''' Other rationales behind standing d e s  are: secwing the adversarial nature of adjudication ( ~ ( ~ U n n g  
actuai, genuine dispute); ensuring a firm and precise factuai basis of the concrete (and nuanced) issue More 



government and thus by the people, Such an asswnption of responsiiility is an essential 

element in deiiberative theories, since it pIaces moral choice with the ultimate seat of 

sovereignty - the people. It is therefore questionable whether in reaching out for the statute 

in its entirety, the court in Vnend faiilifully discharged its constitutionai obligation to 

interpret the constitution as a legal document,la mindful of precedent and institutional 

design. 

2.1.2. The Standing Issue Ri Vnendand the Vision of lnstitutional 
Dialogue. 

The focus of the analysis under thÏs heading will be the degree to which the couds analysis 

takes seriously the CanadÎan model of institutional discourse- 

It seems that with the expansion of Mr. Vriend's standing to include sections of the IRPA 

which do not address employment, the court finds itself caught, so to speak, in a dialogic 

corner. As wilI be shown below, it is unclear whether the court's approach can be 

reconciled with the munial respect that the Canadian model demands for both the court and 

the legislature, 

As mentioned above, the court took the position that there is nothing unique about 

protecting against discrimination in the sphere of employment, as compared with, for 

the court; ensuring that attacking the constitutional valid@ of a legislative act in a democracy is available, 
but as a last resort: Finlay v. Canada (MinrSter of Finance), [1986] 2 S-C-R- 607. 
667 It should be noted that the Court's definition of what thls case is not about is not free fiom difficulties 
either. "This is not a case about employment -nation as distinct fiom any other form of discrimination 
that occurs within the private sphere and is covered by provincial human rights legislation", the Court 
informs us. It has to be noted, however, that the case before the court could not be understood without the 
factual basis of employment. The denial of access to the tribunaIs had to arise fiom a given set of facts - 
which is what makes the judiciai process unique. In other words, in order to discharge its constitutional 
obligation to approach the constitution as a legai document, sensitive to context and respective roies of the 
branches, the court had to be concemed with the possible distinct nature of discrimination in employment 
before it proceeded any m e r .  If the practice o f  constitutionai adjudication is indeed approached with 
caution given the great powers of constitutional judicial review, then the court's intuitive decision to side with 
the more sympathetic party requires second thought. 



example, in the sphere of housing, the provision of goods and services customady 

avdable to the general public, or the posting of public signs which exhiit an intent to 

discriminate. This argument is not a trivial one. The examination of the stnicture of the 

IRPA reveals that at the pnce of great repetition the legislature has chosen to enumerate 

time and a g a . ,  with respect to each sphere of conduct, each of the grounds upon which 

discrimination is prohibited. Had the legislature thought that all private spheres of conduct 

are indistinguishable when discrimination is concerned, it makes very Little sense to Est al1 

of the prohibited grounds in each of the provisions dealhg with a sphere of conduct- 

Instead, the legislature would have listed the prohibited grounds once, and would have 

referred to the List in the provisions &alhg with the spheres of c o n d u ~ t . ~  This is not to 

suggest that the structure of the Iaw is the end of the investigation. But it cannot be 

disregarded completely, if IegisIative wilI is given senous consideration- 

Furthermore, as was apparent on the face of the statute, the list of prohibited grounds of 

discrimination - at least as it was when Mr. Vrïend Ned his cornplaint - was slightly 

different amongst the different spheres of private conduct- Age and marital status were 

prohibited grounds under employment, but not under housing ( te~ancy) .~  Similady, a 

specific bonafide exemption existed with respect to the grounds listed under the provision 

dealing with emp10yment C'a bonaf7de occupational requirement'] but not with respect to 

housing or the provision of goods and services customarïly available to the general 

In fact, such was the case with the Cariadian Human Rtghu Act, R . S C  1985, c. H-6, s.3, which was at 
the basis of the Ontario Court of Appeal decision in Haig v. Canaah (1992). 9 OR- ( 3 3  495, hence it is not 
surprising that the issue was not raised there- But compare the Ontario Human Rights Code, where protection 
is section-specific. The Ontario Human Rights Code, after Haig and after legislatîve amenciments pursuant to 
Haig, still does not protect against discrimination on the grounds of sexual orientation across the board- 
section- 2(1), which protects against discrimination in services related to accommodation, includes sex and 
sexual orientation- section. 2(2), which protects against harassment in accommodation. does not include sex 
or sexuai orientation. section- 7(1) protects against harassment in accommodation, but includes only sex and 
not sexual orientation. The same applies to the structure of the protection with respect to employment and 
harassment in the work place (section 5(1), 5(2) and f(2)). 



public. Furthermore, with respect to the protection of age and marital status in the context 

of employment, the legislature specificdy exempted bona fide retirement or pension 

plans? 

The claim that each sphere of discrimination is distinct is supported by the process of 

amending the IRPA, including the reports of the legislature regarding possible deficiencies 

of the scheme. This process was structured amund eac-h of the spheres of conduct." 

Moreover, given the reach of the IRPA, which covers al l  dwellings, it coulcl be argued that 

a concem regarding who rents your apartment (ie., whether homosexual activîties will be 

conducted in your bedroom or whether non-kosher food will be consumed in you kitchen) 

are different than the concem of a large supermarket chain regardhg the identity (sexual, 

religious or otherwise) of its employees. Similady, it is not clear that the interest in 

preventing denial of work opportunity on account of one's sexual orientation carries the 

exact same normative weight as the interest in denying the psychological h m  associated 

with discriminatory speech, given the countervailing interest in the promotion of fiee 

speech or freedom of religion. In other words, given the design of the IRPA, it is not clear 

that the quest to equality demands the exact same result with respect to the different 

grounds covered by the legislation- 

Accordingly, it could be argucd that the court should have allowed the legislahue to 

consider whether the rationale underlying the decision in Vriend in respect of the provision 

goveming employment applies to the other spheres- The legislature should have been 

Cornpan sections 3 and 4 of the Human Rights, Citizenship Md MulticulturaLisn Act. 1980, R S A  
1980, c- H-11-7 [HRCMJ, which replaced the IRPA on September 6 1996- 
670 Compare sections 7(3), 8(2) with sections 3,4, 10- 
''' Section 7(2). 
6P- Sec Aiberta Human Rights Revicw Paoel, Equtzfi~ and Dignity in Rights: A Review of H u m  Rights 
in Alberta (Edmonton: The Panel, 1994), and the govemment reply, Alberta, Our Cornmitment to Human 



allowed, indeed expected, to have evaluated each of the sphexes protected by the IRPA in 

light of the court's reasoning and the social evidence of actual discrimination, the type and 

amount of possible claims and potential justifications for differentiai treatment, Such 

evduation might bave resuked in a unique treatment of each sphere, either in terms of 

extending the protection to include sexual orientation, or aafting dlfferent conditions (or 

exemptions) under which the protection applies. Arguably, it was not for the court to have 

lumped aiI the sections together for unifom treatment, without at Ieast alIowing the 

legislature a prehnïnary voice on the matter. 

If, on the other hancl, we accept the argument that the differences between the di6lerent 

sections are in fact minutem and that the non-inclusion of sexud orientation in the 

employment section is no différent than the non-inclusion in the housing or the provision 

of public goods sections, then the court's reasons for granting Mr. Vriend broad standing 

seern to suggest some selfcontradiction, dong with impIied disrespect for the legislatme. 

Clearly, if the court's rationaie applies to the other sections as well, the goveniment 

lawyers advising the legislature will infonn the government that it would stand Little 

chance in future litigation. If we take the lzgislative process seriously, as we must under 

the Canadian model, we have to assume that under these circurnstances the Iegislature wilI 

react by providing uniform treatment, And if, for some reason, our tmst and respect are 

misplaceci, the judicial answer could be swift and precise. A future plaintiff, chalienging 

the non-inclusion in one of the other spheres, would receive a favourable ruling and most 

likely generous costs. The duration of the trial, given the few (if any) novel legal questions, 

might be substantially shorter than Mr. Vriend's. Moreover, it could be argued that under 

Righrs: The Government's Response ro the Recommendations of the Alberta Human Rights Review Panel 
(Edmonton: Alberta Community Development, 1995). 



this scenario fkther litigation might be sociaUy desirabe as it wouId publicly expose the 

negligent legislature and force it, through the judicid process and the ensuhg political 

debate such litigation would llkeIy spark, to re-evaiuate its position, corfront Cnticism, and 

confiont biases; there would be IittIe room to hide. 

Perhaps on a more fundamental plane, standing rules play an interesting role in the 

interaction between the constitutional and legïslatïve regime by ensuring the asswnption of 

responsibility by the legisiature. WhiZe situated in the constitutional regime, standing d e s  

affect deliberation in the legislative regime. As we recall, kgïslative wiU, as expressed in 

statutes, generates legitimacy because it is premised upon the equal and autonomous6" 

nature of citizens qua citizens, Legislative deliberation as an exercise of moral choice 

d o w s  us, as members of a polity, to corne to terms with that premise in actual disputes- In 

other words, the exercise of choice pursuant to deliberation by the citizenry (and its 

representatives) allows the community to assume responsibility towards its members as 

autonomous and equal associates. Through such an assumption of responsibility by the 

polity, rights gain their M e r  meaning as intrinsic îngredients of self-government, rather 

than as extemally imposed- The notion of assuming responsibility through meaningful 

democratic deliberation is central to the legislative regime and to the idea of a 

constitutional democracy. 

The wording o f  each section is very similar, and argthbly the differences would carry relatively Little 
weight, especially in Iight of the generai "justifiability" exemption clause, which catches ali sections (see S. 

i f ) .  
674 Autonomous can capture both Kantian and relational autonomy. Contrast A- Gewirth, Reamn and 
Moraliry (Chicago: University of Chicago Press, 1978) with J- Nedelsky (supra note 646). 



The constitutional role of the judiciary under such a scheme is to protect against concrete 

cases of legislative fail- to take into account the choices and interests of a U -  Standing 

niles ensure that the judiciary is faced with an actual and concrete grïevance or an aileged 

failure, and at the same time, ensure that the legislature is provided with ample opportunity 

to assume its responsibility over the statutory regime. In our case, Mt. Vriend was fired 

because he was gay, and degedly the province of Alberta did not provide him with an 

adequate venue in which to claim hïs equal and autonomous membership as was avaiIable 

to other members who were dlscriminated against on other grounds, Standing rules ensure 

that the court must Éake issue with that claim, but must also confine itseif to the necessary 

and sufficient grounds with which to address Mr. Vriend's grievance, Should the court 

reach beyond this purview, and seek to prevent future wrongs, the court would in fact deny 

the community the effective ability to fÜUy assume responsibility by taking positive action 

dirough its majoritarian and representative rnechanisms to correct the past failure and 

restore the basic premise of the statutory regime, namely the rdection of the people's will 

(read ail members of the people as equd rnembers). 

Therefore, emphasizing the legislature's ability to debate the holdings of Vbkr# and the 

absence of any f o d  prohibition in Vifend which would prevent the legislature from 

addressing the issue, misses the point of responsibility. The court has gone beyond the 

actual context of failure put before it and has assumed responsibility for the entire code, 

replacing the representative apparatus of the comrnunity. In so doing, it allowed the 

675 Compare Baker v. Smte (Vt 12n011999). where the Vermont Supreme Court found the lack of 
statutory benefits to same-sex partaers in violation of ch. I art. 7 of the Vermont Constitution (the "common 
benefit, protection, and security of the people'? since it failed to treat homosexuds as d e s e ~ n g  citizens- 
676 P. Hogg and A- A- Thornton, "The Charter Dialogue Between Courts and Legislatures" (April 1999) 
20 Policy Options (vol. 3) IRPP 19,2û-1. 



cornmunity to shed responsibility and remain s i lenp In the tetminology of this thesis, the 

court has breached the boundaaes of the constitutional regime and trespassed into the 

statutory regime. 

As mentioned above, such a conceptualization of standing d e s  does not corne £iee of risk. 

It risks some expenditure of judicial resources for the correction of fiiture related 

grievances should the community fail to assume responsibility More importantly, it nsks 

future h m  inflicted on the underprivileged- But it provides greater Iegitimacy and, it is 

hoped, a deeper, M e r  and longer-lasting opportunity to intemalize the actual scope of 

application of hunian rights protection, thus providing greater hope for those whose rights 

are systemicaUy violated. Furthemore, because of its fwus on deiîberation, this 

understanding of standing d e s  shows greater consistency with the Canadian model of 

constitutional dialogue. That model envisions advantages in promoting deliberative 

dialogue, whether we posit a responsive and responsible legislature or one that leaves 

much to be desired. The disposition of the standing issue in Vriend, unfomnately, provides 

for less rather than more respectfui dialogue. 

2.1.3 Conclusion - Relationship Between Standing and Other 
Pieces of the Constitutional Puzzle 

In light of the arguments presented above, it is subrnitted that the court erred in its 

disposition of the standing issue in Vi+end. The court's reasoning is difncult to reconcile 

with a meaningful reading of precedent, as well as with the healogic approach underlying 

the Canadian model. Such an error has concrete, legal effects. This concluding comment, 

at the nsk of a Little detour into the thicket of the judgment, would show how the emor 

In fact, this is prwisely what happened. Remier Klein used the Court's reasoniag in Vnénd to reject 
demands to amend the legislation. See Alberta Hansard, A p d  2 1998, 1330 (Mr- Klein); 1340 (ML 



regarding standing affects other compoaents of the decision, Of the many possible 

variables dependant on standing,mg a brkf analysis of a S. 1 argument dealing with 

"incrementalism" is iIluminating. It wïII be shown how a ciiffereut disposition of standing 

rnight have allowed both the court and the legislature to overcome possibIe social hurdles 

in the way to Mer equality, 

Counsel for Alberta argued that the court should accept under S. 1 analysis the 

"incrementai justification" raised in a different context by Sopinka J- in EgmrQP At the core 

of this araoument lies the apprehension of setting the legd standard too far from societal 

attitudes- This argument was forcefuly (perhaps too forcehilly?)"' rejected by Iacobucci 

J. in Vifend, a rejection with which 1 have no argument? Indeed, the normative pins which 

hold the "incremental justification" under S. 1 are not clear, However, the "incremental" 

approach is consistent with the general attitude of the Supreme Court of Canada towards 

"effect-base&' jurisprudence." Sociological research conducted in the US. suggests that 

Hancock)- This issue wilL firrther be discussed under ''reading in"- "* Among the other variables would be remedies, as stated above. In this context, it could be argued tbat 
had the remedy been adopted by the court, 'reading in' have been l e s  offensive had it been confined to 
ernployment, because it would have allowed the legislature to assume responsibility with respect to the other 
provisions, instead of remaining silent. 

Egan v. Canada, CI9951 2 S C  R 5 13. 
680 This argument is echoed by Kelsen, who, while claiming that law is "pure and formalistic" nonetheiess 
recognized that should the law stray too much fÏom wbat the public perceives as mord, the ground nom 
would collapse or be recodïgured. Hans Kelsen, Pure Theory of Law (Berkeley, Calif-: University of 
California Press, 1967). 
"L Without disputing the ment of the decision, it ic unclear whcther Iacobucci J.*s reasoning aUows for 
any meaningful debate regarding the inclusion of sexual orientation as a protected ground under the IRPA- 
This is a difficult result to support, in a didogic regime based on mutual respect- 
an However, neither do 1 subscribe to the vïew that the law should ' l a d  the way". For an opposite 
view, who calls upon the courts to Iead, see : M. McCarthy and J- Radbord, 'Famïly Law for Same Sex 
Couples: Chart(er)ing the Courtse (1998) 15 Can- J- Fan L 101- 
683 Effect-based stands in distinction h m  motivation-based. While the U.S, 1 4 ~  amendment 
jurisprudence shies away finding infnngement solely on the basis of the effect of a certain statute, and 
requires to show discriminatory motive behind faciaily neutral statutes to render them unconstitutional (see 
e.g., Washington v, Davis, 426 US- 229 (1976); Personal Administrator of Massachusetts v- Feeney, 442 
U.S. 256 (1979)), Canadian jurisprudence accepts the effects of legislation as violacive of section 15, as 
exemplified by Vnend- The court could have probably gone thtough the over/uuder-inclusive engine design 
to uproot ïliicit motive, but nonetheless chose to find discriminatory effect in the message the silence 
conveys. The problematiç nature of the "silent message*' is dealt with later. 



when law - the coercive power of the state - is hamessed to change social attitudes, 

sometimes an incrementd approach ïs better suited then a "once and fot all" approach, 

which might create back-lashes against one or more underprïvileged groups? Sometimes 

M e r  deliberation and incremental action are "passive vimies"? As long as effect-based 

jurisprudence is dominant, as is the situation in Canada, it could be argued that a 

responsible Iegislature, quite like a responsible court, shodd be required to assess the 

social conditions upon which the govenunental institutions operate. Foilowing such 

assessrnent, it should decide whether using the coercive machinery of the IegaI system to 

promote underprivileged groups might actualIy serve these (and other) groups, or instead 

bring the entire system of huma. rights protection into public disrepute, givea belief 

systems (such as the Catholic religion) which see such state action as a threat to their core 

values, 

This is not to suggest that the official organs of the state should reward illiberal belief 

systems. And cIearIy, this is not to suggest that the legislature could speak in a manner 

supportive of discrimination. But when the initial position of the official organs of the state 

is one of silence and the contemplated move is one of intervention, the legislature should, 

under a consistent approach to effect-based discrimination, be sensitive to the overall 

exclusionary effects statutes and judge-made law might have on the religious and secular 

cultures which comprise the federal fabric of Canada, If legal intervention is likely to 

For example the debate baween Rosenberg and McCann: G e d d  Rosenberg, "Positivism, 
Interpretivism and the Study of  Law" (1996), 21 Law and Socid Inqurj 435 and Michael McCann, "Casual 
versus Constitutive Explmations (or, On the Difficulty o f  Beïng So Positive..-)" (1996). 21 Law and Sociàl 
Inquiry 457, 

Naim v. Noirn 350 U.S. 891 (1955) was one of îhe less deferniale decïsions o f  the U.S. Supreme 
Court: it refuseci to pass judgment over a law crimmalizing inter-racial marriages. With hindsight, we can 
assume that the court felt the nation was not ready in 1955, so soon after Brown, to embark in such a wide 
reaching revolution of social n o m .  The Court revisited the issue In the following decade in bving v. 
Virginia, 388 US. 1 (1967). when it declare the prohibition against interrational rnarriage unconstitutional, 
with little social upheaval, See generally, AM. Bicke!, The Lemt Dangerous Branch (Indianapolis: Bobbs- 
MemU, 1962) p. 127- 



exacerbate actual discrimination by creaîing a backlash which would emk public 

confidence in the project of protecting human rights, the Legislature (as welL as the court) 

must be ailowed to ameliorate discrimination incrementally-w 

In this respect, the dialogue between the court and the legislature can be seen as a more 

nuanced effort to expand human rights whiie presenring identity- In this iight, for example, 

the proposal by the Attorney General of Canada to ailow standing only on the ground of 

employment relevant to Mr. Vtiend's clairn rnakes sense because it confined judicid 

review to the grievance directly before the court?' The educative function of the Charfer 

would have faced less resistance, since those opposing an active protection of huma. rights 

would lack the convenient argument agaïnst an Mperial court, seeking to mould ail in its 

own image. The legislature could have gathered and assessed the relevant social data 

subsequent to the decision (Le., any backlash effect folIowing the inclusion of sexual 

orientation in the sphere of employment) and the promotion of equality could have been 

facilitated. In short, had the decision focused on the sphere of employment, the court (and 

the legislature) would have k e n  in a better position to evaluate, defend and promote 

Charter values without running into inconsistencies in applying effect-based 

jurisprudence. 

686 Perhaps the fact that the minority affécted was willing to assume the tisk of backlash should be taken 
into consideration in our analysis; however, it is not clear what is the role such an assumption of risk should 
play, nor is it clear whether we can view the position of the interest groups in court as representative of the 
m e  assessrnent of the rninority group. '" If we accept that effkcts matter. we shouid not that arguabty bad the decision been coafined to the 
grievance before the court as adjudicated at the trial Ievel, it could have been more easily accepted as a 
legitirnate participation in the development of our understanding of the Chrter. Consequently, it would have 
been more difficuit for the backlash movement to gain momentum around rejecting an ovec~eachingcourt. 



2.2 Judfcid Review of LegisIatlve Inactfon 

This section examines the second holding of the court in Vriend, dealuig with the 

application of the constitutional biII of rights to iegislative silence or omission- The court 

in Vifend decided to exercise judicid review over a legislative decision not to Iegislate a 

certain provision, By definition, the Iegislatnre acts through the formal passage of bills. 

Therefore, the refusal to act, amounting to the non-inciusion of sexual orientation in the 

IRPA qualifies as a legislative omission: albeit a deliberate o n e -  The reasons the court 

provided for reviewing the Iegislative omission present a difncdt challenge for 

constitutional Iaw teachers attemptiag to explain to their students how to understand the 

applicability of the Charter after Vriend, as was noted by Timothy MackIem?' 

The court has provided six alternative reasons for the unusual move of reviewing 

legislative inaction: 

1. The language of S. 32 does not require a positive act; it does not distinguish between 

an act and an omission?' 

It shodd be noted that legislarive action or omission is wt identical to state action or omission, since 
the latter rnay include executive action as well as judicial action, and may have implications over the 
comrnon regime, as discussed in chapter 2, If indeed the state is taken as the entire legal regime and action 
therein, state action becornes a debate over "base-Lines", or what is the initiai position the state took on each 
matter. In tum, each of these base Lines, even those adopted centuries ago, would have to be defended as state 
actions- See C.R- Sunstein, "Lochner's Legacy" (1987) 87 Colum- L Rev. 873- However, if the focus is on 
legislative action, and if the common law is seen ouCsÎde the scope of direct charter application, as was the 
case in Vifend and in light of Dolphin Delivery, (supra note 27, discussed in chapter 2)- legislative inaction 
might not quali@ as state action. and hence might faii outside the reach of the Court's constitutional ambit, 

This aspect of the case, natnely the fact that the decision not to amend the IRPA was not an oversight, 
will be dealt with later. See note 725 infa, and accompanying text, 

T. Macklem, "Vifend v. Alberta: Making the Private Public" (Case Comment) (1999) 44 McGiii LJ. 
197. This thesis shares Macklem's critical approach towards the holding and reasoning in Vriend, as weil as 
the distinction drawn between the need to protect gays and lesbians and the justifiable legal means that could 
(legitimately) be used in order to achieve that goal. 
69L Vriend, sspm note 621 at 530: "Furthermore. the language oEs. 32 does not h * t  the application of the 
Charter merely to positive actions encroaching on nghts or the excessive exercise of authority, as McClung 
I.A,'s seems to suggest", And at 532: "There is nothing in tbat wording [of S. 321 to suggest that a positive 
act encroaching on rights is requïred; rather, the subsection speaks only on matters within the authority of the 
legislature", 



This is not a case of an orni-ssion but a case of an action by the legislature, since there 

is an act before the court -the 'under-IncIusIve' IRPAF 

The courts do not dictate to 1egïsIatures which matters to include in statutes - the 

constitution limits the disaetion of the legislatures (the courts merely interpret the 

Con~titution).~ 

Legislative silence cannot be assumed as neutral, Neutrality can only be deatt with in 

the context of S. 15 analysis itselfa M n  to legislative action, legislative silence 

might have exclusionary effects as well, and ignorïng them would 

a) undermine the Constitution and the d e  of Iaw 

b) favour fonn over the substance of the IegisIation 

C) result in an illogicai and unfair outc~rne.~ 

Possibly, the deiïberate decision not to includeW sexual orientation in the provisions 

is, in and of itself, an act of the legislahm to which the Charter should apply.@" The 

court points to positive legislative actions taken to ensure that indeed sexual 

orientation is not included - presurnably the dismissal of opposition bills to amend 

the IRPA - as strengthening this argument. "However, it is not necessary to rely on 

this position in order to find that the Cha>ter is appIicab1e"-@' 

There might be a legislative duty to enact a human rights code or some other 

statute to ameliorate discrimination occurring in the private sphere: 

It is also unnecessary to consider whether a government could properly be 
subjected to a challenge under s. 15 of the Charter for failing to act at ail, in 

692 Vnend, supra note 621 at 530: "..- in this case, the constitutîonal challenge concerns the IRPA, 
legislation that has been praclaimecL The fact that it is the underïncIusiveness of the Act which is at issue 
does not alter the fact that it is the legislative act which is the subject of Charter scrutiny in this case". 
693 Vriertd. supra note 621 at  531: "Quite simply, it is not the courts which b i t  the iegisiahucs. Rather, it 
is the Constitution, which must be interpreted by the courts, that Limits the legisLatUres- This is necessarily 
true of aii constitutional democracies. Citizens must have the right to challenge laws which they consider to 
be beyond the powers of the legîslatures". 
6M Vrr'end* supra note 62 1 at 529 and 532. 
695 Vriend* supra note 621 at 532 and 533. 
6% Mr- Justice Cory writes "to omit" sexual orientation. However, since such language may imply that 
sexual orientation was once a protected group which was latter "ornitteci'*, this paper wüi refrain fiom using 
the term, and stick to the langÜage of non-incÏusion. "' Vriénd. supm note 62 1 at 533. 
698 Ibid,. 



contrast to a case such as this where it acted in an under-inclusive mamer- It 
has been held that certain provisions of the Churter, for example those 
dealing with minority language rights (s, 23), do indeed requke a govemment 
to take positive actions to ensure that those rights are respected- It has not 
yet been necessarg to decide in other contexts whether the Chmfer might 
impose positive obligations on the Iegisiatures or on Parliament such that a 
failure to legislate could be chailenged under the Climfer. Nonethel-, 
the possibüity has been considemi and Ieft open in some cases-.. 
However, it is neither necessary nor appropriate to consider that broad issue 
hem. [emphasis added] 

An analysis of these reasons is, then, called for- As a preIiminary point it should be noted 

that some of these reasons go to the source of legitimacy of each regime, some h o k e  

precedent (and hence cornmitment to precedent), and some rely on both. The analysis here 

would therefore follow accordingly, resting on precedent, the mode1 of constitutionai 

dialogue, or both, as the reason demands. But before each of these reasons is analyzed, a 

missing element in the court's analysis should be highlighted: the Court did not interpret 

the legislative silence in the IRPA. 

As a matter of statutory interpretation, legislative silence in a common law jurisdiction can 

mean one of two things: 1) the scheme established by the statute is not exhaustive and may 

be extended, if a purposive interpretation so requires, to other instances or groups; 2) the 

scheme is found exhaustive and the statutory scheme may not apply to groups or in 

instances not enumerated therein. Given the structure and subject matter of the IRPA (the 

creation of a cIoseLy defined jurisdiction invested in administrative agencies), the 

legislative history (the several debates regarding the addition of each ground of 

discrimination) and the explicit position of the Alberta legislatue on the issue (the decision 

not to include sexual orientation in the statutory scheme), it would be difficult un&r 

The court refers the readers to Mahé v. Alberta, supra note 663, at p. 393; Refreence re Public SchooIs 
Act (Man.), [1993] 1 S.C.R. 839 at 862-63,866. 
'00 VrCend, supra mte 621 at 533,534. 



accepted canons of interpretation to "read in" sexual orÏentation by way of statutory 

interpretation, It seems that the court co l~e~ t ly  read the silence as a negative one. 

However, there is an additional interpretative question a common law court must ask itself 

when confkonted with a legislative scheme, and especialIy wïth the d e n t  part of such a 

scheme: has the legislative intervention dlsplaced the common Iaw altogether? 1s the 

common law stiU available in related areas not covered by the scheme? Or put in legal 

terminobgy: does the legislative scheme, in its silence on a speçific ground of 

discrimination, leave a lacunae in which the common Iaw sti l l  exists or was the common 

law fully extinguished fÎom al1 matters related to discrimination, including those not 

addressed by the IRPA? 

As argued in detail in chapter one, there are strong reasons why a human rights code 

should not be interpreted so as to displace the common law dtogether from the Iegal 

sphere. The history and context of islation in Canada suggests that the enactment of the 

codes was a legislative reaction to some common law and civil law cases in which the 

courts failed to recognize the limits on the power to discriminate in the provision of goods 

and senrices generaliy available to the public.701 The purpose of the legislation, it would 

seem, would be ftuetrated rather than promoted if the common Law were not allowed to 

develop in order to cover spheres of discrimination not covered by the code. As 

demonstrated in chapter one, the administrative enforcement apparatus set out by the 

legislation would not be interfered with, in contrast with the situation considered in 

Bhadauria. This conclusion is consistent with case law holding that common law causes 

'O1 See generally, W. Tarnopolsky and WF. Pentney, Discn'minanOn and the Law (Scarborough, Ont: 
Carswell, 1994) pp. 1-24 (first re fend  to in chapter one, supra note 80). 
7M Seneca ColCege ofAppIr'ed Ans and Technology v. Bharlaun'a, [1981] 2 S.CRI 181, (first refened to ia 
chapter one, supra note 32) held that the common law gates are closed to a plaintiff who seeks a remedy for a 
cause of action explicitiy covered by the code- 



of action and common Iaw ju r ï~~c t ion  which existed prior to the enactment of the code 

were not abolished by the c o d e .  Arguably, legislative silence regarding spheres or 

grounds of discrimination should not be read to bar the development of such causes of 

action at common Iaw. Furthemore, the expticït position of the Attorney General of 

Alberta in Viènd was that the legislative silence was neutruCC According to the 

government itself, then, the common law was not extinguished regarding matters not 

covered by the IRPA, 

Ignonng this issue in Vriend, it is submitted, resuited in the unnecessary e n t e e m e n t  of 

the court in state action questions. Had the court asked itself whether the common law was 

M y  displaced fiom addressing fievances not covered by the human rights code, namely 

the question posed in chapter one, it would have realized that instead of attacking the 

constitutionality of the Iegislative silence, it codd have directed Mr. Vriend to a court of 

general jurisdiction where his c l a h  could (and should) be addressed. As shown in chapter 

one, the common law provides a rich starting point from which to confront such claïms of 

discrimination in housing, the provision of goods and services to the general public and 

employment in cases of legislative silence. In the specific case of termination of 

employment, wrongful dismissal without just cause could be invoked, and the available 

defenses explored in order to achieve an equilibrium between fieedom fiom discrimination 

on the b a i s  of sexual orientation and religious fkeedom. 

Had the legislative silence k e n  interpreted, the court would have further realized that 

instead of expanding the reach of its judgment by entertaining the above six reasons - 

some of which are mutually exclusive, as will be shown - the corn could have W t e d  

itself, if it found it necessary to conhnt  the issue at all, to the evaluation under S. 15 of the 

'O3 See generally Tarnopolsky, supm note 701. and set discussion in chapter 1. 
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dispanty between the protection accorded by common law and the administrative scheme, 

as wili be pursued in the foIlowing section. Neglecting to interpret the legislative silence 

casts a doubt on the viability of both the reasouing and the resuit in Vn'end- 

With this in minci, we tuni to evaiuate the court's analysis of the legislative silence under S. 

32, 

2.2.1 Reason #l- 'lt is the fanguage's fault' 

"The language of S. 32 does not limit the application of the Charter merely to positive 

actions...'@' There is nothing in [S. 321 wocding to suggest that a positive act encroaching on 

rights is required ...'r7m 1s the language of S. 32 a solid base for the court's suggestion that no 

state action is required for the Charter to apply? 

Section 32 (l), entitled "Application of Charter'', reads as follows: 

This Charter Applies 

(a) to the Pariament and government of Canada in respect to al l  matters within 

the authonty of Parliament including al l  matters relating to the Yukon 

Temtory and Northwest Temtories; and 

(b) to the legislature and government of each province in respect to aii matters 

within the authority of the legislature of each province. 

Indeed, the section does not explicitly use the word "action". Upon finding no such 

explicit demand, the court concluded that the issue of Charter review over legislative 

omissions 

"is resolved simply by determining whether the subject of the challenge in this 

case is one to which the C h a ~ e r  applies pursuant to S. 32. ,. . The threshold test 

'04 Vnend, supra note 621 at 530-1. 
'Os Vriend, supra note 621 at 532-3- 
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dernands only that there is some "matter within the authority of the Iegislaturel* 

which is the proper subject of a Chnner analysis ..."7M 

However, demanding that the constitution includes such a literal reference is clifficuit to 

support for several reasons, First, such iiterai approach - if it is not mentioned it is not 

there - is inconsistent with the purposive approach the court has commïtted itself to under 

its inteqretative jurisprudence.' The conclusion that textuai silence necessarily means that 

the purpose of the section dernands no distinction between an action and an inaction is 

difficult to reconcile with the concept of purpose. Moreover, as part of its purposive 

analysis the court is expected to find the best interpretation of the constitutional text. taking 

previous cases and the constitutional mode1 as a whole into account. It would be somewhat 

odd if the court were to find that since the term "human dignity" is not explicitly 

mentioned in the Charter, the state is not required to protect human dignity. Indeed, the 

court has found the oppo~ite.'~ Sunilarly, other organizing principles have played an 

important role in the court's interpretation of constitutional silence, as is apparent in the 

analysis of the provincial judges casem dealing with judicial independence and salaries, 

and the secession reference7'"ealing with the federalism principle, among others. Prima 

facie, S. 32 should not be singled out for differential treatment. This, of course, is not to 

suggest that S. 32 should necessarily be read as requiring state action; rather, the section 

needs to be interpreted- 

The strict Literal approach, claiming that since nothing in the language of S. 32 requires 

state action, none is required, is inconsistent with the logic of precedents governing the 

706 Vnénd, supra note 62L at 529 (ernphasis added). 
707 &ter v. Southam, [L984] 2 SCR. 145 at 155; R, v- Big M Dnrg Mm, [198= 1 S.CE 295 at 344- 
708 Compare R. v, Ewanchuk, [1999] 1 S.C.R. 330; Law v. Cm& (Minikter of Employmenr and 
Immigrarion), CL9991 1 S.C-R- 497- 
'09 Maniroba Provincial Judges Assh v- Mmitoba (Muiirter of lustr'ce), CL9981 1 S.C.R. 3. 
7 IO Refirence re Secession of Quebec, [1998] 2 SCR- 217. 



interpretation of S. 32- Given that "matters within the authority of the [federal or 

provincial] legislature'' are practicdy al1 matters as the statutory regUne is empowered to 

review ail social spheres, the Iogicd conclusion of Cory J,'s approach is that the Charter in 

effect applies to legislative inaction with respect to every social interaction not prohibited 

by statute. Such a conclusion stands in stark contradiction with the holding of D01phin.~" 

which nrmly asserts that non-govenimental interaction, and the cornmon law goveming 

non-governmental interaction are outside direct Charter review. As argued in chapter two, 

this concIusion flows fiom the need to ensure the Iegitimacy of the Charter by securing a 

"Charter fiee" domain, as weii as from conceptual reasons germane to the constitutional 

and the cornmon law regimes in general, and as applied to the Canadian context. Yet how 

could we support this prong of the court's reasoning in Viend  without abandoning the 

court's reasoning in Dolphin? Or viewed from a slightly different angle, how can we 

answer the student who asks - why is the legislative omission in V&d (not to include 

sexual orientation under the protection of the human rights code) different fkom the court's 

deliberate omission not to include the protection of underprivlleged groups in tort law? Or 

in contract law? And isn't the legislature ultimately responsible for such judicial omission? 

Aren't all private interactions occurring under the common Iaw an example of a legislatïve 

omission, and thus subject to Charter r e ~ i e w ? ~  Indeed, at least one commentator found 

the disposition of this matter in Vnend indefen~ible.'~ 

It wouldn't take our students long before they raise the second hancl, wondering why the 

court's literal approach ignores the structure of S. 32 as a whole. The meaning of the phtase 

"all matters within the authority of the federai Parliament" in S. 32 (l)(a) and the provincial 

7LL Dolphin,supranote688. 
713 cf. A. Domes, "The Courts, The Common Law, and the Constitutionai Imperative: Beyond Dolphin 
Delivery" (1989) 27 Alfa L Rev- 430- 



legislature in section 32(l)(b), when seen as a whole, is not to settie the question of 

omission or action, but is to settle another mattec ensuring that the Charter appiies to both 

the federal and the provincial tiers of govemment, thus avoiding the U.S. debate over the 

applicability of certain rights to certain spheres of goverrunent within the federal structure* 

In settling the applicability of the Chafler, S. 32 introduces a separation of powers element 

by making it clear that matters within the authority of the federai parliament should be 

chaüenged against the federal parliament, and provincial matters against the provinces. In 

other words, S. 32 establishes that the executive and legislature of Canada and of each 

province are subject to the rights and obligations established by the Charter so that each 

sphere of government is responsible for matters under its jurisdiction. To ider  from this 

phrase a disposition of the omission-commission debate seems to be a novel approach to 

literal interpretation, one which does not view the section as a whole* 

Moreover, by ignoring the federalism element embodied in S. 32, the court creates a 

paradox of sorts: instead of reading S. 32 as a pardian against mïxing federal and 

provincial jurisdictions. the Supreme Court as a federal organ, assumes, in the name of s- 

32, jurisdiction over a provincial legislative silence regarding matters within the province's 

authority 

If taken to its ultimate conclusion, the literal approach to S. 32 renders the section 

incoherent. "Matters within the a ~ t h o ~ t y  of the legislature" could not mean Charter 

violations, it could Literaily be argued, as the legislature is not authorized to violate the 

Chatïer, hence is acting ultru-vires. Clearly such approach leaves S. 32 empty-'" In short, 

See Macklem, supra note 690. 
714 Cory I-'s own choice of words is instructive: "At this preliminary stage no judgment shodd be make as 
to the nature or vaîidity of the "matter" or subject" [emphasis added]. Thus Cory J-*s approach would negate 
the absurd conclusion above. Howevet, Cory L's statement renders S. 32 rather useless as a legal test whîch 



the Iiteral approach to S. 32 is inconsïstent with the structure of the Charter as a whole, 

with the purposive approach to Charter interpretatïon. and with the holding of cases 

dealuig with state action? 

Avoiding a principled analysis of S. 32 and the state action doctrine is also problematic 

with respect to other constitutive elements of the constitutional regime, such as securing 

dialogue or partnership between the branches. Indeed, perhaps the most troubling aspect of 

the court's S. 32 analysis is Cory L's expiicit refûsal to even consider the respective roles of 

the legislature and the judiciary under S. 32? Arguably, S. 32 is an essentiai element in the 

dialogic model, much iike its counterpart, S. 33. As such, S. 32 could be interpreted as 

subjecting the legislature and government to the Charter while requiring that the court 

focus its review on a .  actual state action, be it federal or provincial, in order to secure that 

prior to an exercise of the potent judicial constitutional powers, the legislature has indeed 

acted, or the executive has stepped outside iîs vires. In the absence of such state 

intervention, (and in the absence of a clear positive duty to intervene, as wiU be discussed 

below), the dialogic model would demand that the court use means least restrictive to 

institutional dialogue, such as developing the common law where the legislanire is silent. 

rather than subjecting such silence to constitutional judicial review, The advantage of such 

an approach from a dialogic perspective is clear: it allows the legislature to respond to the 

judicial development of the common law without resorting to S. 33. It is therefore no 

coincidence that s, 32 precedes S. 33. 

According to Cory J., considering the respective layers of dialogue and institutional 

functions derived therefrom confuses deference analysis, which is appropnately located 

is supposeci to detennine Charter applicability and inapplicability, since it is difficuk to see what would not 
pass Cory J.'s test- ''* See also L'Heureux-Duôé I. in Young v. Y m g ,  Cl9931 4 S.C.R 3. 
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under s- 1, with "comp1etely immunïzing certain kind of legislative decisions h m  CIrarter 

scrutiny".'" While Cory J. is correct in his distinction between S. 1 defenzuce and S. 32 

andysis, it is submitted that without taking respective roles into account, without king 

informed by a constitutionai model, the analysis of section 32 might be hopelessly weak 

Moreover, it dilutes s- 32 fiom most, if not dl, its content- This critique is equdy relevant 

to the analysis of the court's third reason, to which 1 now tuni. 

2.2.2 Reason X3 - 'lt is not the judges' fault. it is the Constitution's 

The third reason provided by the court, as the reader recalls, is not a direct reason for 

subjecting legislative inaction to judicial review, but rather a justifcation for the judicial 

role in the constitutional regime in general. The constitution, as the court reminds us, is to 

blame for burdening the judges with the duty to enforce it; the judges dïd not and do not 

themselves seek to expand their powers. As the Honourable Bertha Wilson recently put it - 

"we didn't ~olunteer"-~" Naturally, igrming the ciramatic change brought by patriation and 

the constitutionalization of human nghts is difficult to support. Similarly, depicting the 

judges as usurping the power to exercise judicial review over the constiaitionality of 

legislation misses the point of an entrenched bill of rights. 

However, the court's reiterated assertion - that it is not the judges who intervene in the 

legislative domain, and that judges are merely foUowing their duty to interpret the 

c~nsti tution~~ - alamiingly resembles the somewhat antiquated approach to Law as the 

'16 V h d ,  s ~ p r u  note 621 at 530. 
717 Ibid 
718 20 Policy Options No. 3 (IRPP, A p d  1999) at 8. 
7L9 Cory J. stated: 'Tt is suggested that this appeal represents a contest between the power of the 
democratically elected legislatures to pass the laws they see fit, and the power of the courts to disaliow 
those laws, or to dictate that certain matters be included in those laws. To put the issue in this way is 
misleading and erroneous. Quite simply. it is not the courts which ümit the legislatures. Rather, it is the 
constitution, which must be interpreted by the courts, that b i t s  the legislatuces. This is necessarily m e  of 



"broodîng omnïpresence in the sky""?" which judges divine. As we now leam to approach 

adjudication, and in particdar constitutional adjudication, we reaiize the creative aspect of 

judging and we also realize that such creativity is bound by the constitutionai duty imposed 

on the judges (perhaps the uitimate constitutionai duty) to provide legally convincing 

reasons, to clan@ the rationale for their decision, to show how it stems from previous 

precedents (or at Ieast is reconcilable with precedents unless such precedents are oveded  

or distinguished), In other words, the constitution and the constitutional duties binding the 

judges should not be seen as aiIowing the judges to use the newly-created constitutiona1 

powers in whatever way they see fit, To the contrary: judges must take their constitutional 

role seriously and justify their decisions by providing convincing and coherent reasoning. 

Therefore, asserting that it is the constitution that the judges are foilowing begs the 

question: does the constitution demand that judges scruti~ze legislative silence? Trying to 

answer that question without taking notice of the respective functions of the judiciary and 

the legislature under the constitution and without acknowledging the dialogic mode1 later 

incorporated in the judgment is not reassurïng. Without engaging with the constitutive 

elements of the constitutional regime and without awareness of the constitutive elements of 

the statutory regime, it is unclear whether the court's approach to S. 32 is coherent with the 

legal universe as whole. Similarly, the failtue to address the rationale of legal precedents 

al1 constitutionai democracies, Citizens must have the right to challenge laws which they consider to be 
beyond the powers of the legislatures. When such a challenge is properly made, the courts mus& pursuant to 
theü constitutionai duty, d e  on the chailenge", (Vnend, supra note 621 at 531). Hopefirlly, &y now thk 
statement is uncont~ove~al (but, perhaps, for the unqualified segment regarding the citizens* right to 
judiciaüy challenge "al1 ultra vires Iaws", which doesn't autornaticdiy flow fiom constiiutional judicial 
review. As the American jurisprudence teaches us, citizens a c d y  have to show a violation of a 
constitutionai right to challenge legislation), Be that as it may, that doesn't reaily tell us whether a legidative 
omission attracts judicial review under the constitution- 
no Southeni Pacij?c Co- v. Jemen. 244 U.S. 205 at 222, 37 SCt-  524 at 531 (1917) (Holmes, L, 
dissenting) ("The common law is not a brooding omnipresence ia the s k y  but the articdate voice of some 
sovereign or quasi-sovereign that can be identi fiai.... It dways is the law of some State. ..-)- And see also J. 
Bentham, using harsh language toward common Iaw judges who commonly reiterated such sentences, See J- 



on point raises concerns regarding V~mcfs  coherence with any legal regime. It is prec~*seIy 

because judges are expected to foilow the constitution rather tha.  usurp power, that the 

court is expected to assess whether the constitution, including constitutionai prùiciples and 

the body of constitutional jurisprudence, alIow it to mach the end result it seeks to reach. 

In fact, it is submitted that the Canadian constitutîonaI regime, premised on the concept of 

institutional dialogue, requires that the court put forward a convincing argument before 

scrutinïzing a legislative decision not to enact a particular amendment or a statute at ail, or 

a decision not to decide (such as a decision to continue detiberatio~),~' Tt is the legislative 

coercive produc? - the statute - that enters the constitutional domain and stands for review. 

As mentioned above, the Canadian constitutional mode1 is based on mutual respect and 

recognition of institutionai roles and functions. The legislature must recognize the unique 

features of adjudicationm - be it adjudication over the interpretation of statutes or over the 

constitutional validity of statutes - and the court must realize the inherent elements of the 

legislative domain? A legislative assessrnent that the social conditions anaor the social 

evidence before it do not amount to a sufficient reason for a further statutory intervention 

in a social sphere is integrai to the fimction of the legislature, a b  to the function a judicial 

decision to continue deiiberation (or to request M e r  evidence) plays in the judicial 

- - -- 

Bentham, "Official Aptitude Maximized; Expense Miai&&, Philip Schofield, ed- (Oxford: Clarendon 
Press, 1993) [in Collecred Works of Jeremy Bentham], p.254. "' her-pariiamentary dccisioos are traditionally outside the xope  of Charter review. See New 
Brunswick Broadcastr'ng Ca v, Nova Scotia, Cl9931 1 S.CR 3 19. " Compare Pleur v. Speruithri#, 514 US. 21 1.1 15 S.Ct 1447 (1995)- 

It is because of  these boudaries that the court requires an explicit "reference" jurisdiction, to allow it 
to consider hypothetical questions which might not have yet matured into law, Without such statutory 
jurisdiction, it is not clear whether, afier patriation, the court could review interim measures of the 
legislature. 



process? The generai d e  shouid bar the Iegislature fkom ï n t e d i e ~ g  with an acRial 

judicial decision-making process in a concrete case and vice versa- 

Withdrawing the lmfettered legislative discretion to M e r  dehirate whether, when, or in 

what mmner to intervene in the default cornmon law or civil law regime impovenshes the 

legislame's institutional role as the politicaily accountable law-maker. It threatens to 

subsume the statutory regime in the constitutional one. Judicia.U.y reviewing a legislative 

decision to remain inert - or to take a position not to intervene in the cornmon law regime 

- ignores, it seems, the grain of sovereignty held by the legislature as the representative of 

the people and the reciprocd burden of political scrutiny that follows. The elected 

government has to explain to the voters why it remaius inert and opposition parties codd 

capitalize on such inaction at the bailot. Opening the floodgates to a constant, ongoing 

judicial review of all matters that the legislature has opted not to act upon not only tampers 

with the legislative decision-making process, but may be used by both the govemment and 

the opposition to shed their ultimate responsibility to the citizenry by hiding behind the 

courts. Under such design, the term democracy or self-government loses its ordinary 

meaning. 

It should be noted that the facts of V l n d  are such that the Alberta legislature had indeed 

expressed an opinion, as is apparent fiom the debates Leading to the rejections of the 

nurnerous attempts to amend the IRPA.m Vriend was not a case of mere legislative 

oversight, but a decision not to intervene. Unfomnately, the legislative position attached to 

its decision to remain inext is that gays and lesbians do not deserve the protection of the 

statute, a position which deserves cnticism in a liberal democracy sensitive to equality. 

ni Another possible judicial referencc point might be the appellate court juridiction to dcny l a v e  to 
appeal. See note 685. 
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However, for that position to amount to state action for the purpose of S. 32 the court 

would have to convincingIy tie it to the IRPA itseIfIfm Without such nexus, or conversely, 

without a clear indication that the common law was bai-red fiom adequately addressing the 

issue, the position of the Alberta legislation appears indistinguishable fkom yet another 

phase of the ongoing, intemal legislative debate regarding the legislative role vis-à-vis a 

certaîn social issue. 

On a more abstract level, arming the judiciary with the power to review the 

constitutionality of the ongoing legislative deliberation over whether or not to intervene in 

a sphere of social activity - regardless of the number of tirnes the issue has been brought 

before the legislative assembly - envisions a Charter that provides more than 

constitutional rights and -doms: it provides the actud answer, if not a recipe, for 

society's ailments. It resembles a new religion> permeating all Iegal regimes, thereby 

disintegrating the classification advanced in this thesis? 

Under a principled approach which appreciates the legai universe in its entirety, the courts 

as the guardians of the common Law regime are under a duty when the legislahue has 

remained inert regarding a certain sphere of social interaction, to analyze the legal rights of 

juridical persons in that sphere and provide the community with the best interpretation of 

the common law principles goveming such interactions? Legislative inaction, as argued in 

'= These debates are referred to both in the appeUantVs and respondent's facta in Vkiend. C.f Alberta 
Hansard, June 3 1985 at 13 16, Aiberta Hansard March 21,1990 at 203. 

This point will be M e r  discussed in reason a, below- 
m Compare R. Bellah, Revolution and the Civil Religion (Philadelphia: Fortress Press, 1976)- 
ns Subjecting legislative inaction to judicial revïew threatens to diùntegrate the statutory regime. It is 
difficult to conceive of a regime organized around will and choice, when the basic choice, that is whether to 
act or not, or whether to amend a statute or not, is reviewable on teason-based grounds. In that respect, had 
awareness of the interaction between the different legai regime informed Cory L's analysis of S. 32, perhaps 
the court's reasoning would have been more cautious in terms of relying on the respective domains of judges 
and 1egisIatures in case of legislative silence. 

The common law anaiysis could, and s h o w  extend to public law maners as well, and assess the 
Iegal competence, or vires, of the administration to use its discretion in a certain mamer- For a cornparison 



chapter one, does not exist in a legal void Whüe legislatures may debate etemally, 

common law courts are presented with live issues they must resohe. They must respond to 

challenges to their prevlous understandings of the common law by providing M e r  

reasons and searching for a rationale which would better "fit" precedent in its integritytY In 

tum, the evolution of the common law by judges, mindhil of common law principles and 

the constitutional structure of separation of powers, may activate the political processes 

without invoking the Charter. Once the legislature decides to intervene, its action ought to 

be scrutinized by the judiciary for its confonnity with the constitution, (And as we know, 

the legislature may, at the end of the day and with respect to rights enumerated in S. 33. 

temporarily reject nilings of the court). If both the political and judicial processes are to 

be taken seriously, and if all hree legal regimes are to be acknowledged the courts must 

develop the common Iaw and interpret the statutory scheme whiie the representatives of 

the people must be those to decîde whether a legislative intervention is cded for or notem 

Seen in that iight, the court's reiïance on the constitution seerns to actually point to the 

opposite conclusion than that arrived at by Cory J. Rather than reading S. 32 as establishing 

little thresholà, if at all, S. 32 should affirm that legislative inaction is in fact different fkom 

action for the purposes of judicial review, uniess a positive constitutional duty to act in 

order to achieve a concrete goal can be shown to have been placed on the legislature. That 

is, under a principled interpretation of S. 32, the court has to point to an explicit, 

exceptional duty placed on the legislature to achieve a certain goal or a minimum standard 

before the court may tum to the substantive analysis of an alleged Chatter violation by 

legislative inaction (under either the equality or the Libertics provisions). Ordenng the 

between the Israeli and Canadian approach on point see A. Reicbman, "Judicial Review Over Legislative 
Silence: A Comparative Analysis", paper presented at the 8th Biennial Jerusalem Conference In Canadian 
Studies, The Hebrew University of Jerusalem, June 25 - June 29,2000 (manuscript on file with the author)- 
730 See s. 5 of  the Marnage Amendment Act 2000, (Biil202) enacted on March 15 (H.449-54)- 
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Iegislature to show cause and defend the continuation of its deIiberation, let alone 

imposing a constitutional duty on the legislahire to cease o r d i n e  deliration, requires a 

convincing showing by the interpreters of the constitution of a clear indication that the 

constitutionaily entrenched will of the people demands that the legislature achieves some 

concrete end result, 

The idea of a positive duty to act will be briefly discussed again under reason six. At this 

point it should be noted that such a duty is an exception, and, as will be shown below, it is 

unclear whether S. 15 is capable of imposing a duty on the Iegislature to positively 

intervene and enact a human rights code, especiaUy in light of the general availability of 

the cornmon Iaw, 

In the tenninology of this thesis, s- 32 should be seen as demarcating the bondaries 

between the statutory and constitutional regimes. It demands that before the constitutional 

regime is engaged so as to ernpower the court to judiciaily review the legislative product, 

the statutory regime has indeed generated such a product. In cases of legislative silence or 

inaction, S. 32 demands that as a preliminary matter it is established that the legislature is 

under a concrete constitutional duty to act. Only d e r  such a duty has been estabüshed and 

thus S. 32's requirement satisfied, can the court proceed to examine whether indeed the 

legislature failed to cornply with the duty under one or more of the enumerated rights. This 

structure is consistent with the distribution of powers between the court and the legislature, 

with the exceptionai nature of imposing a specific d u t -  to act on a politically accountable 

legislature, and with the problems arising from subjecting the legislature to constant 

''' Section. 23 is an exception and is recognized as an exception. See discussion under r-n #6, infia. 
nz And embark, for example, on "extra-ordinary" dehiration. such as the use of S. 33. which involves 
different kinds of considerations, such as the respectfiil consideration of a judicial decision interpreting the 
constitution. It sounds somewhat disorienting to claim that the: legislature must invoke s, 33 in order to assert 
its autonomy to pursue M e r  dehiration, In other words, to demand the legislature to use s, 33 in order to 



litigation over steps it chooses not to take at any point in tirne in search for a possible 

duty? 

The court's failure to take S. 32 seriously is inconsistent, therefore, wïîh ifs assertion that it 

is merely interpreting the constitution: either the constitution, including s- 32, is 

meaningfui or, if S. 32 is effectively ignored, the court is doing something other than 

interpretation. 

2.2.3 Reason #2 - It is an action after all: an under-inclusive one 

Perhaps it wodd have k e n  better to commence the examination of Coq J.'s reasoning 

with the positive reason that the court provides for its decision- Amidst the attempt to erase 

any distinction between omission and commission, the court suggests that the govemment 

has indeed acted by legislating the IRPA; alas, it has done so in an under-inclusive way, by 

not including sexual orientation as a protected ground under all headings of the Code. 

The court does not provide us with any m e r  guidance as to the meaning of the term 

"under-inclusive act" for the purposes of s.32, or a jusrification which allows us to classiS. 

legislative silence as state action for the purposes of s, 32 analysis. For example, the court 

does not tell us whether the under-inclusion terminology could equally apply to a 

legislative silence with respect to a sphere of behavior, rather than a protected ground 

Thus, after Vriend we might be able to challenge the IRPA for protecting discrimination 

allow itself a further margin of indecision forces the legislature to actually decide, although it is not ready to 
do so. 
733 Taking the legislature to court on a daily buis  for its inactions involves transaction costs quite apart 
from the spending of resources (bth judïcial and legislative): it depreciates the quality and accountability of 
the political agenda and debate. By shifting the discourse away from the representative institutions a 
democracy has established in order to search for the common good to court chambers, the judiciary is 
compeIled to impose its d e s  of reason-based professional discourse and accountability upon its 
representative CO-branch- Such an imposition is inconsistent with constitutive elements of the statutory 
regime and with diaiogic feature of the constitutional regime- h is difficult to reconcile with the idea of 
robust deliberaiion and the assumption of responsibility embedded in meaaingful deiiberation. 



only in the workplace and not in other spheres, such as the f a d y .  We may fad t  the statute 

for not empowering the human rights commission to review harassrnent (sexual or  other) 

not only at work, but also at home. 1s this legislative silence also an under-inclusion? Tii 

order to evaluate the c o d s  shift of terminology h m  silence to under-inclusion, we have 

to interpret the teun "under-inclusive act", and see under which analytical structure it could 

be used to capture a legislative silence. 

A brief survey of the jurisprudenceN reveals that under-inclusiveness is ofien used as a 

shorthand for "a law which, by creating a classificatory system. bestows a legal benefit on 

one individuaVgroup, but not on the other". The individual/pup which does not receive 

the legal entitlement in question is not included, hence the Iaw, in order to Save having to 

repeatedly wrïte long, descriptive sentences, is temed 'Mer - inc l~s ive" .~  However, the 

use of the term in this way, it is submitted, is inherently vague. Since all laws c lasse ,  it is 

unclear which Iaw is under-inclusive, which is over-inclusive and which is just right 

without a reference point: over/under-inclusive with respect to what? If this question is left 

unanswered, the use of the term is acutely indeterminate, Likewise, it becomes unclear 

what is the relevant govermental act which should be the ground for the inclusiveness 

review, 

For example, a law dealing with child sexuai abuse may be termed under-inclusive, since it 

does not provide a remedy for people over the age of 18, o r  under-inclusive because it does 

not deal with other types of child abuse, or over-inclusive, because it provides the same 

remedy for both male or female (or would that be 'under-inclusive' as it does not provide a 

- - 

734 See, for example Egan v. C d ,  supra note 679; Schachter v. Canaria, 119921 2 S.C.R. 679; Miron 
v, Tnrdel, [1995] 2 S-Ca.  418; Thibaudeau v. Canada, [199q 2 S.CK 627; Eldridge V- Brirkh Columbia, 
supra note 662, 
73s See, for example, Wilson 1. in McKinney v. CTnivenity of Guelph. CL9901 3 SC& 229. If the under- 
included group is enumerated in S. 15 or analogous thereto, accorduig to the plurality of the court, and if the 



gender-specific procedurdremedy for, Say, young f e m a l e ~ ? ) ~  A law dealing with 

discrimination on the bais of race and gender might be under-inclusive, because it does 

not include religion or politicai beIief, or over-Inclusive, because it deals with race and 

gender. A law providing a benefit to an aboriginal band codd be described as under- 

inclusive because it doesn't provide the same for another band, or for other ethnic 

minorities, or over-inclusive, for not making classifications wîthin the band based upon 

actual need, In short, using the terminology of inclusiveness without a reference point 

should be seen for what it is - just a shorthand Tt is difficult to see how any normative 

content can be derived fiom such shorthand- 

Two possible reference points for evduating ovedunder-inclusiveness corne to mind. One, 

which will be dealt with later, extracts the reference from the statute itself, by way of 

determining the legislative purpose. The second, which will be dealt with now, tries to base 

the relevant reference point in the Charter. Under the latter reading of overlunder-inclusive 

terminology, the grounds mentioned in S. 15 (including those found by the court to be 

analogous) constitute the reference classincations in cornparison to which a scheme can be 

over- or under-inclusive. If a classificatory scheme either does not expressly include al1 

grounds, or cannot, by way of accepted canons of interpretation be read as including all 

such grounds, or has the effect of denying a benefit or protection to people who are 

included in the enumerated and analogous grounds, then this law is under-inclusive. It 

should be noted that under such interpretation, it is not clear what wouici qualify as over- 

inclusive legislation. 

underinclusion amounts to "discrimination**, Le., to a treatment detrimentai to tbat group vis-&-vis other 
groups, a S. 15 daim can be advancd 

Compare R v. Hess, Cl9901 2 S.C.R. 906. 



Basing the reference point in the constitution might seem intuitive. NaturalIy, if a statute 

expressly classifies the worId usuig a binary mechanïsrn - those above 65 years of age 

receive one type of legal treatment, whkh by definlion means that those under do not 

receive that treatment even if the statute is silent about the latter group - such a statute 

qualifies as state action for the purposes of scrutinlzing the actual classifications made, 

the? possible adverse effects etc. The effect-based jurisprudence the court developedm 

allows for facially neutral legislation to be subjected to smtiny as well, if it can be shown 

that the classificatory system harms citizens on the basis of one of the enumerated or 

andogous grounds. Thus if Iegislation allegedly harrns those over 65 but not those 

younger, it may be subjected to judicial review. 

However, scrutinïzing such a statute for a classification it does not make is not fkee fiom 

difficulties. This aspect becomes clearer when we realize the non-binary context of social 

policy, especially in a remedial or protective context. Analytically, the fact that some 

groups or goals or grounds of discrimination are addressed by the legislature does not 

necessarily implicate the state with respect to the multitude of other groups, goals, or 

grounds. It is not clear that state intervention aimed at some spheres of social interaction 

establishes the necessary nexus between the state and other spheres of social interaction 

required under a pnncipled interpretation of "matten under the authority" of the 

legislature, as stipulated by S. 32. 

Adopting S. 15 as the reference point for under-inclusiveness, therefore, amounts to placing 

a prima facie duty on the legislature to include al1 grounds mentioned in S. 15 in each 

intervention. In other words, if S. 32 state action is premised on S. 15 for the definition of 

under-inclusive action, each time the legislature chooses to approach some grounds 

-- - - - pp - - 

737 See e.g. Andrews v. taw Society of British CoZurnbkz, Cl9891 I S-CA. 143. 
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protected by S. 15 but not ail, or affects through a legislative scheme, some groups 

orgaaized around S. 15 grounds but not others, the legisIanire will be subjected to S. 15 

review. The IegisIature is thus required - nom-thstanding a S. 1 analysis and the courts 

own denialPu - to mirror S. 15. The court seems to suggest that this wodd view is 

acceptable, since the legislature may present S. 1 arguments at its pleasure? However, the 

court remains silent on the normative justification for initially establishing such a prima 

facie duty to include al l  grounds or not to act at aü. In the following section, deaiing with 

the court's S. 15 anaiysis in Vnend, this point will be criticalLy anaiyzed. 

For the purposes of S. 32 analysis, when the relevant refereme point for measuring 'under- 

inclusiveness' is posited in S. 15 the relevant state action is hard to iden*, especidy 

when the silence affects more than one group, that is, the classification does not divide the 

world only into two categories. IIi Vnend, sexual orientation, physical appearance and 

political affiliation were not protected under the IRPA, to name a few grounds which were 

mentioned in the Human Rights Commission report presented to the legislature- ALI three 

were rejected by the legislature in its reply repoda How c m  we analytically tie non- 

protection to the IRPA? AU laws include some classifications but not others, and since it 

could be argued that ail social activity, at least formally, is conducted "under the law", it is 

unclear how we can substantiate a relevant state action for the purposes of S. 32 when the 

legislature simply remained silent with respect to some groups, but not others. 1s the 

relevant action the IRPA? Perhaps the decision not to enact the Sexual Orientation Act 

which would have provided protection to heterosexuals and homosexuals in merent  areas 

of Life, including employment, is the culprit? Perhaps the relevant action is the legislative 

ng Vriend, supra note 621 at 552-3. See criticism in Hogg. Constïintiional Law of ofhacia. supra note 657 
at 34.2 (h), fn 122a- 
739 Vriend. supra note 621 at 552-3. 



silence in labour law, which does not explicitly address dismîssal on account of semai 

orientation? In other words, fiom an analythI perspective, grounding the reference point 

solely in the Charter is itself under-inclusive because it does not provide a structure in 

light of which a silence can be classïfied as part of a state action, It merely coats a 

problematic term - an omission - with a more palpable icïng - an under-inclusive acte 

Such reading of the tenn 'under-inclusive act' is insufficient for a principled analysis of S. 

32 state action. 

This should not be read to Say that there is no analyticd or normative difference between a 

case where the legislature chose to address only one or two grounds and a situation where 

the legislature bas chosen to confer a benefit or a protection on the basis of aU grounds but 

one. Perhaps V h d  could be read as a case falling under the "ail but one" scenarïo (albeit 

the absence of physical appearance and political affiliation as protected grounds) given the 

impressive breadth of other grounds protected. Yet the difference between these two 

scenarios - "ail  but one" are protected and some are protected and some not - cannot rest 

on a constitutional duty to include all, since such a duty wouId not allow the legislature to 

protect five grounds and not deal with four (S. 1 analysis notwithstanding). Our intuitive 

differentiation between these two scenarios, then, might be based on a diHerent reading of 

the overhnder-inclusive terminology, one which is more sensitive to the purpose and 

structure of the legislation in question rather than to a constitutional dictate to include all. 

At the core of this alternative approach to the term 'under-inclusiveness' Lies the legal 

engine developed some half a century ago as part of the U.S. 14th amendment 

jurisprudence.'" This legal engine is designed to expose irrational or biased legislation, by 

comparing the purposes of the statute with the classificatory scheme designed to achieve 

- - 

'40 Supm note 672. 



these purposes. If there is a mismatch between the purpose and the ~Iassification designed 

to achieve it, then either the law is less rational (in which case the voters might consider re- 

evaluating the performance of their representatives) or reflects a bias (in which case the 

constitutïonai reghe is engaged, and the court as the guardian of the equd protection of 

the law might saike d o m  the classificatory system as ~nconstitutional).~~ 

It is beyond the ambit of this thesis to provide an adequate analysis of the ongin and scope 

of the overfunder-inclusiveness doctrine as applied in the U-S. Moreover, the overfunder- 

inclusive doctrine is part of the substantive equal protection analysis, dealt with in the 

following section, The reIevance of the overfunder-inclusive engine in the context of s.32 

is its derivative application for state action purposes- 

Very briefly, and in broad terms, the over/under-inclusive doctrine includes three 

"official"" steps. First, the relevant positive governmental act is identified. The 

identification flows from the concrete benefit the specinc act confers. For the doctnne to 

be meaningful, the state of affairs pnor to the act is assumed neutral. Second, the 

Iegislative purpose for intervention is identified by way of statutory interpretation. The 

doctrine is premised on estabüshing a Iegitimate purpose; othenvise it is not necessary to 

determine overfunder-inclusion and the state action is subjected to constitutional review 

- - - 

74L Tussman and tenBroek, "The Equal Protection of the Laws" (W49) 37 Coli$ L Rev. 341- 
712 The overlunder-inclusive mode1 r a t s  on the idea that some ~Iassifications are irrelevant to the purpose 
of the statute and thecefore should not be used, It could be argued, thecefore, that if the court has retied upon 
this reading of the overhder-inclusive terminology to ground judicial ceview, its Logic would demand an 
invalidation of the tainted classificatory scheme ail together- Without digressing into s- 15 analysis, the 
rationale behind constitutionaily reviewing such legislation, rather than allowing the electocate to correct the 
irrationality, is that bias is suspected. If indeed bias is suspected "reading in" is a pcob1ematic remedy, since 
the statute should have been redrafted altogetber. moving away ftom tainted classification- 
743 Unofficially, or in an articulated manner, the engine includes a fourth prong, which cames its bite: 
The social context in which the statute operates is identified, in particular, the court has to determine whether 
the classificatory scheme might be a product of a bias, a stereotype or prejudice- If no bias is suspect& the 
fact that a statute is under-inclusive - is not weU desigaed to fUy  achieve its purpose - may mean that we 
don't have the most rational legislatuce (therefore we should vote its members out), or that we f d e d  to 
adequately idenafjr the WL spectrum of statute's purpose- See L- T r i ,  Constitutionaï Choices (Cambridge, 



based on its inegitimate purpose. The purpose must be gkater, or  more general than 

grantïng a benefit to the enumerated groups; it must d a t e  to the general wel fm of the 

comm~nity~ ThirdIy, the classificatory scheme deployed by the statute as weU as the legal 

effects the classification canîes are compared to the statute's purpose. If it is found that the 

classificatory means convey IegaI benents beyond the purpose, the statute is considered 

over-inclusive. If Iess, it is considered under-inclusive. If there is a perfect match, the law 

is considered Mly  rationai, 

As extrapolated fÏom thîs substantive doctrine, the reference point for the ovedunder- 

inclusiveness is provided by the statute itself, as revealed by interpreting its purpose- As a 

by-product, the andysis provides assistance in the identifîcation of the relevant action. At 

the rïsk of stating the obvious, it should be stressed that tbis doctrine cannot address 

legislative omissions as the relevant state action: silence cannot be over- or under- 

inclusive. 

At first blush, the U-S, mode1 may be promising in a case like V S d .  The legislative 

purpose of the IRPA is clearly stated in the legislation - to outlaw pemasive forms of 

discrimination. The otherwise comprehensive design of the classificatory scheme conhrms 

the stated purpose, as do the legislative debates at the time of enactment." The statute 

nevertheless falls short of M y  achieving its purpose, as it does not include the specific 

ground of sexual orientation and hence is under-inclusive- 

It is perhaps unfortunate that the court has not attempted to M e r  substantiate this ground 

for review, as it seems less in tension with accepted notions of judicial limits, as well as 

with the core elements of the constitutional and statutory regimes. By presenting the 

Mass.: Harvard University Press, 1985). Since this element g m  to the substantive ~4~ amendment analysis, 
it is no& discussed in further detail here- 



additionai five reasons, Cory I.'s argument became over-inclusive to the detriment of 

substantiating the 'under-inclusive act! approach. It is, for exampIe, inconsistent with the 

fourth reason, which rejects legislative non-intervention as neutral and aies to destmy any 

distinction between act and omission. It is incompatible with the nfth reason which 

attempts to ground the relevant action in the legislative vote itself (rejecting an amending 

bill). It is inconsistent with the sixth reason, which suggests a general duty to legislate a 

human rights code- 1t is therefore submitted that the court itself, by reaching out, has made 

it difficult for its interpreters to Iocate a guiding doctrine- 

In addition to the classic overfmder-inclusive doctrine, other indicia coulci have been used 

to support the conclusion that the silence in Vn'end could be seen as part of the 

classificatory scheme of the IRPA. Such analysis should have been put forward in an 

attempt to limit fiiture constitutional intervention in the ongoing political deliberation 

central to the statutory regUne. For example, the facts of Vriend reveal that the Alberta 

goverrunent stated in its response to the Alberta Human Rights Review Panel that "[t]his 

recommendation [to include sexual orientation among the protected grounds listed in the 

IRPA] will be dealt with through the current court casev,'- indicating that judicial input 

was welcomed, rather than perceived as a threat for Legislative deliberation. This 

indication, it is submitted, is relevant under S. 32 analysis, rather than under S. 15 or under 

the search for the proper remedy- Perhaps it should have been stated, as part of the 

reasoning, that before the court was one discrete statute that covered the entire legal field 

744 Vriend, supra note 621 at 505- This issue is further discussed in the conclusion. 
745 Supm note 672. 
" In this context it should be pointed out that such an invitation for judiciai review does not mean that 
the goverment has indicated any particular wish with respect to the proper remedy. Th= should be a 
distinction between the waiver of the requkement for state action as grounds for judicial review and 
preference regarding the proper remedy- This matter is discussed under Remedies, below. 



and not an omission inferred fk0r.n a cornplex, or eclectic, statutory scheme?' Perhaps 

future cases could be disthguished on the 'scope' of the under-inclusiveness, In Vi=ied 

only oneTa discrete group which was already recognized by the court as protected under the 

Chanery was left out of the statutory scheme. Perhaps the unique nature of the protecrion 

(as distinguished fkom "specid programs", or social benefits) shouid have been M e r  

analyzed, pointing to its "access to justice" charactenstic, an area where under- 

inclusiveness is arguably less tolerated, These factors would have helpeci to convey the 

legal message that constitutional Intervention in a case of IegisIative silence is the 

exception, rather than the d e ,  a message which is lost in the judicial barrage of reasons 

for intervention. AU in ail, these factors suggest that a narrow ceading of the facts in V i d  

could have assisted the court in substantiating a focused exception to the general nile of 

non-intervention in silences, by categorïzing this specinc silence as part of the 

classificatory scheme used. The court chose to ignore this path. Furthemore, the expansive 

approach to standing, discussed above, and to S. 15 and remedies, discussed below, does 

not help focus the reach of the case. 

This should not be read as advocating for the US, mode1 unmodified and in its entirety, as 

it clearly has its drawbacks?' The substantive dïfficulties in transplanting the U.S. equal 

protection mode1 into Canadian human nghts legislation are far nom insignificant, and will 

be addressed in the following section, under an alternative S. 15 analysis. The U.S. 

747 Wodd the anaiysis be any different if the human rights protection in the pnvate sphere were 
fragmenteci into different statutes? Suppose the Indian Act included some prohibiteci grounds for 
discrimination when seUing or buying land - would this make any merence? Suppose it codd be argued 
that much of the oppression and discrimination against women occurs in the sphere of the family - another 
private sphere. Couldn't it be said that the legislative silence - not including the sphere of the family as a 
protected area in the human rïghts codes - is a sufflcient ground for review? And should the "relevant state 
action" be the Human Rights Code or the Family Act? 

But see Govemmcnt report, supra note 672. re other grounds - such as political klicfs. source of 
income. 
749 Egan, supm note 679. 



overfunder-inclusive anaiysis rnight very weli be too foreign to use in Canadian courts. 

Should the court reject the U.S. tool as incompatible with S. 15 anaiysis, and should the 

court realize, as argued above, that s, 15 itseif is a problematic reference point for S. 32 

andysis, perhaps it should admit that in non-binary ~Iassincations, when the leglslature is  

silent with respect to several groups, the constitution is not impiicated Under such Iegal 

state of affairs the court should reconsider its position, and open the gates of the common 

Iaw. Such an approach wouid disentangIe some of the jmïspnidential knots resulting from 

the application of judicial review to legislative silence. 

Unfortunately, the court has not taken any of these steps, Instead, the court simply asserted 

that before us is an under-inclusive act- As suggested above, the judicial omission to 

interpret the legislative dence  andor under-inclusiveness raises doubt as to whether the 

court's approach is indeed interpretive. Recasting an omission as an under-inclusive act - 
linguistic footwork which might rarely fail to apply, given the proximity of some 

legislative intervention in most cases - opens the entire realm of human interactions to 

Charter-based judicial review, without providing justification for the legitimacy concerns 

that such full-scale review ra i ses -  If, as the court &plies,'= an under-inclusive act equals 

an omission and vice versa, and no b i t s  are put on judicial intervention in case of a true 

legislative silence, as distinguished from an under-inclusive act, one should delete the 

second reason as an independent reason, and move to evaluate the reason for grounding 

judiciai review over "pure" omissions - the fourth reason. 

750 See Sy~posiuni on State Amen (1993) 10 ConstitutionoL Comentary 33 1. 
See discussion in cbapter 2. 

752 Reading the Court's reasoning as a whole, it seems that indeed the court does not attempt to trcat an 
'under-inclusive act' any different than a general omission, or nonféasance- Arguabty, it would have helped, 
in order to avoid arbitrary and circular definitious, if reasons were provideci for approaching a certain 
scenario as an under-inclusive act rather than an omission- The court's analysls remains unclear why 
grounding judiciai review on some proximate legislative intervention rather then on pure omission matters, 
and in fact reason 1,3, and 6 suggest that it may not be. 



2.2.4 Reason #4 -Act? Omission? It is the same thing 

Reason number four couId q u w  as the substantive reason the court provides for rejecting 

the distinction between state action and omission as a bais for constitutional judiclal 

review. The court retreats kom suggesting that the Iegislature has in fact acted, but 

suggests that its inaction is nonetheless subject to judicial review. The crux of the reason 

focuses on the effects of legislative silence." mer stating that such effects exist, the court 

fin& that ignoring these effects wouIdr a) undermine the constitution and the tule of law; 

b) favour form over substance and; c) result in an illogical and (more importantly) unfair 

outcorne. 

The issue of sociai effects stemming fiom legislative non-feasance seems quite perplexing, 

Perhaps our understanding of social causal iv cm accommodate such an approach to 

sociai effect~.'~ Such 'effects' may even prove to be important in legislative debates, calling 

for the legislature to speak out.7s6 However, grounding judicül review on silence-based 

effects without reference to action, namely specific intervention, requires a leap of faith. 

Such a leap is hard to reconcile with the notion of the proper judicial role in the 

constitutional regime, given the almost limitless broadening of judicial reach and the 

substantial expansion of the constitutional regime that it entails. 

753 The effits the court lis& under its S. 15 analysis should be noted here: first is the "denial of recourse 
to the mechanisms set up by the IRPA" (note the active language); second is the "reasonable inference nom 
the omission that such [discrimuiatory'J treatrnent is acceptable.-. nt] perpetuates and even encourages that 
kind of discrimination"; third is the "sinister message that discrimination against sexual orientation is not as 
serious ... It could weU be said that it is tantamount to condoning or even encouraging discrimination against 
Lesbians and Gay men". (Vknd, supra note 621 at 549-550)- Those of us  who feei strongly that gays and 
lesbians deserve protection but beLeve that the legislature is entitled to debate whether to include sexual 
orientation or not might feel offended by the court's reasoning, and require evidence to support the judicial 
inferences. 
754 See HL-A. Rart and AM- Honore, Causation in the Lmu (Oxford: Clarendon Press, 1959)- 
755 D. Pothier, "The Sounds of Silence: Charter Application When the Legûlature Declnvs to S v  
(1996) 7 Consîitun'onal Forum 113- 
756 For an analysis of these 'effects' sec Potùier. ibid 



The University of Toronto, for example, had oniy one blaclc s e n t  em1Ied as a ikt-year 

law student in the 1997-98 academic year, despite its extensive outreach programme- Can 

the provincial Iegislahue be subjected to judicial revïew for its omissions whicb 'cause& 

this effect? In this case, as in others, the legislature has declined to react to a social 

situation, or at Ieast has not done enough, It has chosen not to intemene, or to intemene so 

as to deal oniy with several aspects of a problem. Apparentiy, it has chosen to continue 

M e r  deliberahon regarding M e r  intervention- Yet cm we attribute jbm a Iegd 

perspective the social reality to the legislative silence? 

In that context, the court's somewhat circular reasoning on why omission cannot be 

removed from the scope of judiciai scrutiny is tro~bling.'~ Asserting that the neutrality of 

silence c m  only be assessed under S. 15, misses, it is subrnitted, the point of S. 32: in order 

for s, 15 to be engagea an actual intervention, not a silence, has to be identified. Doing 

away with a state action requirement as the focus for judicial review would entaii 

reviewing all the silence that surrounds us. It seems difficuit to imagine a social aihuent 

which canmt be tied in some way or another to legislative faiIure to act, or failure to 

adequately act, if we accept such mode of reasoning. Tt could be argued that if govemment 

acted properly, crime would decline, poverty would decrease, access to and participation in 

the political process would increase, social disparities wouid decrease and the judicial 

process would be less painful for those who have to go through its many hoops. It could 

further be submitted that rnost, if not ail, of these 'effects' could be grounded in a more or 

757 Cory J. stated that "McCIung J A k  position that judiciai interfince is inappropnate in this case is 
based on the assumption that the legislature's "silence" in this case is "neutrai". Yet, questions which 
the issue of neutraiity can only be d d t  with in the context of the s- 15 analysis itself. Udess that andysis 
is undeaaken, it is impossible to say whether the omission is indeed neutrd o r  not. [para]. Neutraiity 
cannot be assumeci. To do so would remove the omission nom the scope of judicial scnitiny under the 
Charter. The appellants have challengeci the law on the ground that it vioIates the Constitution of Canada, 
and the courts must hear and consider that challenge. If, as aiieged, the IRPA excludes some people from 
receiving benefits and protection it confers on others in a way that contravenes the equality guarantees in 



less expansive or creative reading of the Charter- In other words, most, if not d, of these 

interests or goals codd be translated to f i t  a Charter right, be it  S. 15 or a h'berty. 1s 

constitutional judicial review our ticket to Utopia? 

The impact such an effect-based approach would have on the Iegal universe is clear.. 

Constitutional adjudication wouid emerge as the proper venue for soIving most of the 

curent social problems facing constitutional d e m ~ ~ ~ a c i e s -  These probIems would be 

deemed solvable through judicial decree~-'~ If judicial review over legislative silence is 

taken as the d e ,  rather than the exception, the Charter appears as a form of perfectionism 

much Like a religious, or an ideological manifesto. Answers to ali social questions codd be 

found within the document. In each social choice, one option would advance Charter 

values better than another and hence shodd be adopted. The Charter would become a full- 

blown orthodoxy, instead of an insirument designed to guarantee the fteedom of dl to 

search for their vision of the good and moral. It seems that such a constitutional structure 

has corne full circle from securing the ability to debate about the "right" moral order, to 

secunng the reign of the one and only "right" moral order, entrusted to the judiciary to 

develop and administer. 

A &or image appears when we shift our focus fiom the constitutional regime to the 

statutory one. The effect that VnéndS logic may have, if taken to its conclusion, seerns 

hard to reconcile with a robust notion of the political process, a notion which includes 

meaningfd IegisIative debates and the assumption of legislative responsibility. If the 

Charter is indeed read as dowing judges to review legislative silence, why bother with the 

the Charter, then the courts have no choice but to Say so. To do less would be to undermine the 
Constitution and the rule of law". Vriend, supra note 621 at 532- 
lS8 PIato advanceci the idea of "philosopher kïngs". It is common to debate in politicai science courses the 
concept of a benevolent dictator. 



unruiy world of poiitics? Why should we, in our quest to better the human rights code or 

any other piece of Iegislation, or for that matter, to promote any other social agenda, spend 

our tirne and efforts in putting a bill on the legislative flmr? First, we should chailenge the 

silence's [un]constitutionality in court, and only then, if we lose, or if we disagree with the 

judicial verdict, should we recniit our plitical forces and approach the legislature to re- 

examine its silence- It is submitted that readuig Cory J.'s judgment Literally (Le., drawing 

no line between failure to act and an action) would lead to pIacing the dialogue between 

the judîciary and the legislature on its head, This is not judfçiai review; it is, at best, 

legislative review. This is not just a change in the order of review, but a concepnial change 

of the judiciai role, given the scope of the mandate and its location in the constitutional 

regime. Rather then an agency reacting to the acts of its CO-branches, the role of the 

judiciary in the constitutionai regime is iransformed to an agency, directly prompted by 

citizens, which coercively sets the law of the land goveniing a wide range of social 

activities, through the power to declare silence unconstitutional- 

Ironically, this is precisely the original common law model, which allocated the cieation of 

Law to the judiciary, leaving the legislahue with only the role of Limited intervention. 

Given such institutionai simüarity, it is somewhat surprising that the court in Vniend failed 

to recognize the availability of the common law before it proceeded to address the 

constitutional issues. As mentioned before, the common law dows for activating the 

legislative process in a less intrusive manner, precisely because it does not engage the 

entrenched noms of the constitution in an authoritative way. Ignoring the common law 

regime and "activating" the legislature on the constitutional level not only impoverishes 

dialogue, since there is one less tier of dialogue, but also nuis the risk of repeating history: 

just like the legislature has asserted its positive powers vis-à-vis the common law in many 



areas of life, so might it assert its powers 

or its powers over the nominations to 

against constitutional judicial review using s- 33 

the bench, Therefore, it is suggested that the 

reconceptualization of constitutionai law so as to d o w  judges to regdate broad spheres of 

activities using their constitutional powers to review legislative silence might ultimately 

lead to a de facto return to legislative supremacy, Such a resdt might fnistrate rather than 

promote the nghts protection prong of the Canadian constitutional regime. 

Informed by these institutional and conceptual considerations, Cory J's. rejection of the 

Iegislative-neutrality presumption shouid be revisited. As the reader recalls, Cory J. found 

that such presumption c m  only be addressed under s, 15 andysis. However, S. 15 is 

unavailable to assess neutrality unless the legislature has intervened, if indeed S. 32 is 

taken senously as guarding against the coilapse of the statutory regime into the 

constitutional regime. The legislature may or may not be 'neutrai' with respect to a certain 

social reality or moral proposition: the legislature may have no position at ail, having not 

considered the matter M y ,  may have a position that favours the status quo, or may be 

deeply divided and ambivalent on the issue. Nevertheless, an andysis of s.32 informed by 

the Canadian constitutional mode1 as a whole shows that until the Iegislature has acted on 

point, it remains unengaged from a legai perspective. Non-feasance as such cannot be 

subjected to S. 15 analysis unless a positive duty to act is hrst established, as maintained 

above. 

Cory I. provided three reinforcements for his conclusion that distinguishing between 

legislative action and inaction is not warranted by S. 32. These were that a conclusion to 

the contrary would: a) undermine the constitution and the d e  of law; b) favour form over 

substance and; c) result in an illogical and (more importantly) unfair outcome. It would 

appear, however, that a much more qualined judicial intervention in legislative silences, or 



perhaps a conchsion of non-Intervention, would not undermine the d e  of Iaw nor the 

supremacy of the constitution- Perhaps the opposite, given that s, 32 ensures against 

confusing the constitutional regime with the statutory regime? It wouid M e r  seem that 

the order of fonn and substance - one over, or above the other - which troubIes the court is 

based on a distinction too elusive to capture, as form is intertwined with substance in law. 

An illurninatîng example c m  be found in Vifend itself, Cory J. declares that the decision in 

Vi-imd does not effect the application of the Charter in the private sphere (although this is 

cIearLy the substance, or the e f f ~ t ,  of the decision) since it deals with a statute- Could we 

understand this statement without accepting the importance of form? Are we allowed to 

favour form when it suits us? Ignoring form, it could be argued, is ignoring a great ded (if 

not ail) of what the legal universe is, of what separates law fiom party politics. Law 

provides a fomalization of social interactions. Without hm,  the legal substance 

evaporates; it is with form that we capture the legal reality, and it is through form that 

govemment, or "the state" intemenes- The constitution itself can be seen as a form. 

Therefore it is important that the judges interpret the constitution and not create their own 

version of the just society, although it may be more just than what the constitution offers. 

If form did not matter, it is unclear why judges should bother with the words of the 

constitution. This is not to g l o m  form over substance, Form is hollow, or meaningless, if 

not informed by substance, as pst-modem scholarship has taught us.'* However, 

7s9 AS mentioned before, the supremacy of the constitution should not be confused with the rush to 
judicial review. If indeed the constitution is based upon the dialogic model, as established in Vnend, the 
supremacy of the Constitution would demand that the spheres of dialogue, lncluding the dialogue between 
the common-law and the statutory spheres, would be enhanced, rather tban short-changed. The supremacy of 
the Constinrtion dexnands that s.32 be taken seriously, lest s 3 3  become the nom. In other words, the rule of 
law and the supremacy of the constitution could be vindicated by way of  developing the common law in 
cases of legislative silence, and by way of exercising brave judicial review over cases of legislative action; 
rushing to the latter is problematic. 

See Fssk  critique of WeïmibS approach in O. Fiss, "Coda" (1988) 38 UXLL 229, and see Weïnrib's 
response in bbAdjudication and public values: Fis's critique of corrective justice" (1989) 39 CI-T-LJ, 1. 



entertainhg the idea of judicialiy separating €O= !Ïom substance should be approached 

with great caution. In any event, it seems to deserve =ore than a casual sentence. 

Lastly, the court invoked the notion of justice to justifir judicial review of sileace. Indeed, 

our sense of justice may find legislative silence offensive. This is especialIy apparent when 

the 1egisIature crafts its statutes so as to be silent with respect to a group or a rïght that 

deserves protection, Tt is particularly offensive when the legislatue f d s  to protect a 

minority which has k e n  suffering fiom discrimination and when some legislators are 

expressing prejudicial opinions in favour of continuing the starus quo. But it is M e r  

submitted that in a common law system, the judicial reaction should not be to fight 

unfairness with unfairness to legal reasonïng and the constitutional structure. A different 

solution can be found, one which could remedy some of the effects of the legislative 

silence within the common law, 

In conclusion, it seems that more analytbd work needs to be done in order to tie social 

reality to legislative inaction using the causal terminology of 'effect', since, as a general 

matter, we tend to scr ibe  causality to actions, unless some dury to act is established and 

violated or ignored. Once the action/omission Line is erased, it is difficult to draw any 

meaninghil line between the exercise of judicial review and the process of politically 

governing a democracy. Under this model of constitutionalism, the court might be asked 

time and again to replace parts of the bargaining-based statutory processes with 

constitutional duties. The legislative business would be as much about debating policy as 

about defending its siIence with respect to other policy options in court, and would be 

conducted as much on the legislative floor as in judicial chambers. Such a model is 

problematic because it (mis)conceives the constitutional regime and the Charter as 

providing a perfwtionist vision of the moraVsocia1 world und it fails to appreciate the 



statutory regiaie7s Iegitimacy source. namely the actual consent of the govemed It thus 

fails to recognize the distinction betsveen the constitutional and statutory regime and the 

role of s. 32 as guarding fnis distinction in the context of legislative silence. 

2.2.5 Reason #5 -The decisions to vote down bills amending the 
IRPA 

In its quest for some 1egisIative commission upon which to ground judicial review, the 

corn suggested that the actual decision to reject or vote down an amending bill to the 

IRPA might be the requisite action. Again, at h t  blush this possible ground seems 

promising, as we can identifv an action, a discrete decision. Our intuition informs us that 

this decision is mordy probiematic. or at least shodd be subjected to judicial review. 

However, m e r  consideration reveds the precarious nature of grounding judicid review 

over a legislative vote to reject an amending bill (or any other bill, for that matter). Much 

like grounding review over an omission, a decision to judicially review a legislative vote 

rejecting a bill entails a substantial intrusion into the 1egisIative process. A judicid order 

striking down a legislative vote as unconstitutiona1 cornes very close to tramferring the 

actual power to vote to the judi~iary.'~' It is submitîed that such an order might bnng the 

cout into direct confkontation with the purely political, hence might confiate legal 

discourse with party-poLitical mode of argumentation. It is therefore fortunate that the court 

didn't go any m e r  in substantiating a ~oncrete '~ decision to vote down an amendment as 

grounds for judicial review. The idea of grounding review over an actuai legislative vote 

76L Wi11 the court invalidate the vote, and order a new one, until the decision the court views as 
constitutional is passeci by the rnajority of legislators? Wi11 the court declare that the amending bill in fact 
passed, despite the vote to the contrary? Can we maintain a separation between the politicai process and the 
judicial one, so centrai to the idea of constitutionai review, once the court informs the legislature which bili 
(presented by which party) it should adopt? '" A fùrther probletn a case like Vn'end might anse is the need to identify the exact vote. In V M ,  the 
opposition has presented an amending bill to the legislature several times- Which vote is the relevant vote? 



only demonstrates the problematic nature of the process and remedy in Vnmd. Indeed, 

even raising the possïbility of grouadhg judiciai review over a vote on the legislative flmr 

was ~ n n e c e s s a r y ~ ~ ~  

2.2.6 Reason #6 - A Duty to Legislate a Human Rights Code? 

Cory J- appears to suggest that there might be a duty pIaced upon the govemment to 

take positive action, namely to legislate, so as to ensure non-discrimination in the 

private sphere, but he found establishing such a duty in Vned  unnecessary? 

All? The last one? It should further be noted that it is not clear that al1 the amending bills were identical, 
which might raïse yet another problem- 
763 AS a side issue perhaps it is caiied for to address a distant relative of reviewing a specific vote - 
reviewing an amendment which repeals an a c t  This matter was dealt with in Ferre1 v. Ontario, (1999) 42 
O-R. (3d) 97, where the Ontario legislatuce repealed the Employment Equity Act of 1993- The Ontario Court 
of Appeal found such repeal a state action, stating very briefly that the cepai act is just tike any other act. 
This of course marks an important distinction between a vote to amend a biil which failed to gain a majority, 
as was the case in Vnénd, and a vote which passed, transforming the biil into law, and thus into state action- 
It should be noted, however, that the judiciai review of the repeating act should not be directional, namely it 
should not focus on the withdrawal of benefits the that 1993 act bestowed on some, but rather on the 
constitutionality of the state of &airs as it stood after repeal. Iii other words, by repealing its act, or 
withdrawing its intervention, the legislature has rescindeci the sphere of activity and re-estabiished the 
common law as the governing legd regime- In so doing the legislature is placed in the same position as if it 
has chosen not to intervene in the fÏrst place- The court, than, should review whether the statutory scheme in 
force after the repeal is constitutional o n  its own, o r  turn its mind to developing the common Iaw where the 
legislature has retreated Another way of explaining the nature of review over a repealing act is focusing on 
the actual statutory text which is now the governing law on the matter- Were someone to open the officiai 
reporter to find the relevant statute one would fmd the words: "Act such and such is hereby repeaIed". These 
words may indeed be subjected to judiclal review, but such review could grasp nothing more than the air of 
history, Since judicial review should focus on the substantive elements of the actual statute in force, 
reviewing the repeai resembles chasing one's own shadow, In other words, it is not the direction that matters 
- withdrawing a legislative scheme vs- not introducing any scheme to begin with - since such a direction 
rnay be an accident of history rather than a matter of substantive constitutional right- It is the legal regîme is 
involvecl: as  Long as the legislature is officiaüy regulating the sphere its statutes are subjected to judicial 
review, Indeed, the court in Ferre1 continued to examine the current state of affairs in Ontario, and found it 
constitutional, given the availability of the Human Rights Code. ' Vn'end, supra note 621 at 5334. And the court continues: "It has not yet been necessary to decide in 
other contexts whether the Charter might impose positive obligations on the legislatures or on Parliament 
such that a failure to legislate could be chaiienged under the Charter- Nonetheless, the possibility has been 
considered and left open in some cases- For example, in McKinney, -..Wilson J. made a comment in obiter 
that "[qt is not self-evident to me that govemment could not be found to be in breach of the Churrer for 
failing to act" (p. 412)- In Haig,.,.L'Heureux-Duôé J., speaking for the majority and relying on comments 
made by Dickson CJ- in Reference re Pu61ic Service Employee Relations Act, Cl9871 1 S-C-R- 313 
suggested that in some situations, the Charter might impose affirmative duties on the goveniment to take 
positive action. FinaUy, in Eldridge, ----La Forest J., speaking for the Court, left open the question whether 
the Charter might oblige the state to take positive actions (at para- 73)- However, it is neither necessary nor 
appropriate to consider that broad issue in this casew- 



It is also nnnecessary to consider whether a govenment codd properly be 

subjected to a challenge under s- 15 of the Charter for failing to act at an, in 

contrast to a case such as this where it acted in an under-inclusive manner. Tt has 

been held that certain provisions of the Charter, for example those dealing with 

minority Ianguage nghts (s- 23), do indeed reqnire a goverurnent to take positive 

actions to ensure that those rights are respected (see Mahé,,.; Reference re Public 

Schools Act .-,), 

As students of the courts have learned fkom time immemorial, there is nothing surer than a 

judicial maybe when it cornes to expanding the law (or judicial power). If a legal point is 

reaily unnecessary, why mention it at all? Furthennore, the manner in which the above 

paragraph is crafted conveys the strong impression that the position of the court, should the 

issue become relevant in the future, is a favourable one- In other words, reading Cory J.'s 

carefully suggests that it might only be a matter of tirne before the court would advance 

into the presently unnecessary and inappropriate legal ground, and establish general duties 

to legislate. 

The duty-to-legislate paragraph authored by Cory J. is potentialIy the most troubling of the 

court's reasons (or "potential reasons"). Cory J. does not elaborate the scope of the duty to 

legislate: he does not discuss whether such a duty encompasses the duty to legislate a 

provision in an existing statute or the duty to legislate a statute where none exists now. 

While the former might be more restrained, both are difficult to reconcile with the 

classification of the legal universe into distinct legd regimes, as sdvocated here. Creating a 

duty to legislate, if indeed adopted as the general d e  rather than the very narrow 

exception under S. 23 would andyticdy conflate the statutory regime with the 

constitutional regime. It risks displacing much of the political debberation necessary to 

maintain the legitimacy of a constitutionai democracy. Both in theory and practice, the - 

ultimate recourse of political parties is not to back a statute with which they do not agree. 



This option is removed by such a novel constitutional duty to act, whether it captures the 

dut' to IegisIate a certain provision or an entire statute, 

The issue is even more acute given the structure of Vn'end: not only is a duty to legislate 

suggested, but the content that thÏs Iegislation has to foiIow is spelled out. The legislature 

might find itself under an obligation to enact 'x' (a Human Rights Code), and its content 

should be 'y' (it should include a l l  the grounds covered by s- 15). It is difficult to grasp, 

under the assembling of the potential duty to act and the full content of the duty, what is 

left of Iegislative autonomy and accountability should such a duty become law 7 especidy 

with respect to rïghts outside the reach of the notwithstanding clause- It is tkrefore not 

surprïsing that Robert Chamey from the constitutional law branch ofthe Attorney General 

of Ontario expressed similar con~erns.'~ 

The focus of this section, however, is not on the effects that such a full duty wodd have on 

the political world, nor on its compatibility with the will-based character of the statutory 

regime- As argued eariier, it is difficult to conceive of a regime organized around wiIl and 

choice when the basic choice, that is whether to act or not, or whether to amend a statute or 

not, is reviewable on reason-based grounds, In that respect, had the awareness of the 

interaction between the three legai regimes infonned Cory L's analysis of S. 32, perbaps 

It is difficult to see how Vnend could be read so as not to create at least a pnina facie mircoing of S. 

15 and the human rights code. Despite concerns that such mlrroring would unduiy restrict the legislaave 
ability to cespond to complex sociai issues, Mr- Justice Cory found that "mt is not necessary to deal with the 
question since it is simply not tme that human rigfits legislation would be forced to "mirror" the Charter in ail 
cases". The court remuids us that context and s- 1 might corne to the rescue- However, even Professor Hogg, 
who on the whoIe opts for the classic role of the scholac under the common law, namely to describe and 
attempt to explain cases rather than rush to ccititism, finds thk assertion unconvincing P. Hogg, 
Constitutional tmu of Canada. supra note 657 342(h) note 122a It should be noted, however, that Hogg saw 
Vriend as a whole as legitimate, since in his mind the legislature has sficientiy occupied the field [34.2.(h)] 
and because the legislature could have responded by using s, 33 (P- Hogg and A- Thornton, The Chuner 
supra note 676 at 20-1- The idea that the potential use of s. 33 enhances legitimacy is discussed under 
Remedies, infia. 

It is unclear whether the legislame codd use the override clause to repeai the Human Rights Code 
aitogether, given its potential effect on gender equality, and given the extra protection given to gender 
equality in s- 28 of the Charter- 





2.2.6.1 Section 23 

The fkt step the court makes is to point out that it has been held that certain provisions of 

the Charîer, for example those dealing with minorïty language rights (s, 23), do indeed 

require a govermnent to take positive actions to ensure that those rights are respected. Such 

a statement prompts the reader to search for the legal authorities which held that other 

Charter provisions give rise to a positive duty to act, as the court does not provide a n y -  A 

sentence Iater the court relieves our anxiety by infonning us that "it has not yet been 

necessa." to seriously consider such a duty in other contexts. Evidently, the duty to act 

under S. 23 to date is the only section held by the Supreme Court of Canada as placing the 

legislature under an obligation to legislate. 

The criticism here is not merely stylistic. What is rnissing fiom the court's reference is the 

relationship between S. 23 on the one hand and the general structure of the Charter, 

including S. 15 jurisprudence, on in the other. It is subrnitted that S. 23 is unique or sui  

generis. In the words of Dickson C.I. in Mahé, which appear several paragraphs before the 

passage referred to in Vifend: 

... while 1 agree that it is often useful to consider the relationship between 

different sections of the Charter, in the interpretation of S. 23 I do not thùik it 

helpful in the present context to refer to either S. 15 or S. 27. Section 23 provides 

a comprehensive code for minority language educational rights; it has its own 

769 It is interesting to note that in a case cited by the court, such a positive duty was indeed asserted, aibeit 
in an obiter comment, as emerging from ss, 3 and 4 of the  charte^ "The democratic rights guaranteed in the 
Charter are also positive ones, Federal and provincial governments have a mandate to hold regular elections 
to allow citizens to select their representatives. The failure to hold such elections would violate the Charter, 
would open the govenunent to account for such constitutional infnngements, and would undoubtedly 
provoke a constitutional crisis. Since the results of an elections are clearly binding upon the citizens in a 
democratic society, failure to act upon such results would entai1 a serious constitutional breach": Haig v. 
Canada, Cl9931 2 S.C.R. 995 at 1032, Tt remains unclear whether the omission to mention these positive 
rîghts to vote is accidental, or whether, due to the explicit language of the sections, the court either saw these 



internal logic and its own method of internal baIancing, A notion of equality 

between Canada's official language groups is obviously present in s, 23. Beyond 

this, however, the section is, if anything, an exception to the provisions of ss. 15 

and 27 in that it accords these groups, the English and the French, special status 

in comparison to all other linguistic groups in Canada. As the Attorney General 

for Ontario observes, it wodd be totally incongruous to invoke in aid of the 

interpretation of a provision which grants special rights to a select group of 

individuals the principle of equality intended to be universally applicable to 

"every individual" ?' 

It is in the light of the structure of s, 23 and its wording, as noted by the Ontario Court of 

Appeal in rejecting a s.15 duty to legi~late,~ as well as the unique bilingual fabric of 

Canada and the specific Charier h i~ to ry ,~  that a duty to provide a minimal standard of a 

specific governmental service (education in minority language) was established and can be 

purposefully understood. WhiIe it could be argued that Dickson C.J.'s words do not rule 

out finding such a duty in other areas of the Charter, it seems that a prima facie case is 

presented against drawing an automatic cross-analogy between ss. 15 and 23. 

Incorporating s. 23 reasoning into a s. 15 context, while omitting any qualifications, as was 

done in Vriend, is therefore problematic? 

sections as irrelevant to its proposition, or actually an argument to the contrary, as s- 4 provides a clear 
textual basis for a positive right, which does not exist in s. 15- 

Mahe v. Alberra, supra note 663. 
'There are some sections which clearly appear to require some government action. I refer to those 

which confer the right to vote (s.3). the right to an interpreter in court (s. 14) the right, in certain 
circumstances, to government services in English o r  French (s. 20) and the right to minority language 
instruction and educational facilities (s. 23). The wording of s- 15, when compared to the wording of these 
sections, falls considerably short of indicating a positive duty on government to take action". F e d ,  supra 
note 763 at 112- 

See generally P. WeiIer, "Rights and Judges in a Democracy: a New Canadian Version (1984) 18 0: 
of Michigan J. of L. Reform 51; P. Hogg, Consrinsrrtutr~onuL Law of Canarla, supra note 657 at 34.2. 

On a deeper level, it is suggested that before s. 23 may sme as a model for s. 15 andysis, some 
consideration should be given to the current s. 15 jurisprudence. The legal doctrine developed around s- 15 
focuses on a comparison between groups defined by a statutory or an administrative scheme under 
consideration, and examines a possi'ble disparate effect the scheme may carry on an underpriviIeged group 
organized around a protected ground. See generally Hogg, Consriwionat Law of Cam&, supra note 657 at 
37. Finding a duty, placed on the legislature, to intervene and effectuate redistribution of social goods or 



Yet another element that caiis for a cautious approach to S. 23 jurisprudence is the remedial 

ramifications that estabIishing a duty to act might bring with if regarding the flexibility of 

the legislature to fashion a response. Dickson CJ., king explintly aware of this aspect of 

creating a duty to legislate, stated that the appropriate path for the courts to follow is to 

descrik in general rems the requirements mandated by S. 23. Ieaving it to the public 

authorities to satisfy such requirements-" Ti1 addressing the proper remedy in Mahé and 

Reference re Public Schools the court took pains to ensure that the legislature (and, 

for that matter, the executive) were lefi with the widest possible range of options in 

carrying out their S. 23 ~bligation."~ 

rights in situations involvïng disparate parties (their disparity not caused by law) requires, it is submitted, a 
radicaiiy different approach to S. 15. Such an approach, can hardly rest on the fact that s- 23 was found to be 
protect French and English language minorities- Instead, the court would bave to reevaluate its robust iine of 
precedents regarding s, 15, and reshape hem, if it sees fit. While reconceiving s- 15 as placing a duty on the 
legislature to remedy social inequality ailments might indeed highlight a promise of a better, more just 
society, firffilling such a promise via judicial decrees does not corne fiee of its own malaise. Cutting the trees 
of consensual legitimacy in our haste for a better society might prove a dear price to pay when the judicial 
fiat wind blows- Before such judiciai reconfïguration of S. 15 is made, it is submitted, serious political and 
jurisprudential deIiberation should take place, resulhng, perhaps, in an expIicit constitutional amendment. 
774 Mahé, supra note 663 at 376: "Where there are alternative ways of satisfying the requirements, the 
public authorities may choose the means of fulfiUing their duties, In some instances this approach may resdt 
in M e r  Lirigation to determine whether the generai requiiements mandated by the court have been 
implemented- 1 see no way to avoid this resuIt, as the alternative of a uniform detaifed order runs the real nsk 
of imposing impractical solutions"- 
775 Supm note 699. 

Aftet stating that the proper remedy in Mahé shouid be a "restrîcted" dcclaration wïth respect to the 
concrete rights which were owed to the minority language parents in Edmonton under s- 23, the Chief Justice 
stated: "Such a dedaration will ensure that the appellants' rights are realized while, at the same tirne, leaving 
the government with the flexibility neçessary to fashion a response which is suited to the cucumstances- As 
the Attorney General for Ontario submits, the governent should have the widest possible discretion in 
selecting the institutional means by which its S. 23 obligations are to be met": Mahé, supra note 663 at 393. 
The court Ieft open the possibility of more blunt intervention, had the government, subsequently, decides to 
deQ the court and disregard such dedaration, but this opening is preceded by strong words cdling for 
judicial caution: "The courts should be toath to interfere and impose what will be necessarily procrustean 
standards, udess that discretion is not exercised at aii, or is exercised in such a way as to deny a 
constitutional right". The same is tme regarding the judgment of Lamer CJ. in Reference re Public Schools 
Act- M e r  finding that the Manitoba legislation did not provide for the parents of French-language students to 
have management and control over French language education, he  stated: "This Court should be loath, 
however, to detail what legislaaon the Government of Manitoba must enact in order to meet its constitutional 
obligation", The Chief Justice then quota, in their entirety, the words of Dickson C.J. regarding the evils of 
imposing a uniform court ordec Reference re PubIic Schools Act, supra note 699 at 860. 



It remains unclear how. or whether, Iegislative BexîîiIity couid be maintaïned under a 

duty-to-act-based S. 15 jm-sprudence. It is clear, however. that such fiem'bility is at odds 

with the actual holding of Vnênd, as it is dificuit to conceive of a duty to legislate a 

spenfic Code with a meaningful rmm for the Iegislatme to select the proper institutional 

means to meet its institutional obligation. Moreover, not oniy is the duty here specinc with 

respect to the actuai legislation required but, if Vi+end is taken as a whole, the content of 

the legislation is largely pre-determined: it fias to extend Charter protection to the private 

sphere" and it has to include the protection of at least aIl of the enumerated and analogous 

grounds found under s 15. 

In Reference re Public Schools Acr the court stated: "This case reveals the tension that lies 

between the remediai aspect of s- 23 and the need to avoid interfering in legislative 

discretion or implernentati~n".~' It is submitted that such tension could only be greater in 

the S. 15 context, given its wide scope. It is therefore alarming that such tension is not 

rnentioned by the court in Vriend. The rather restrictive spectnim of "modalities" open to 

the Jegislatue which emerges fkom V&d cast doubts on the ability to be f a i m  to the 

cautionary words of Dickson C I ,  regarding the need to leave it to the legislature to tackie 

the peculiarities of social situations? 

m It is unclear whether tbe legislature would be at liberty to detiberate over the "areas" of protection. The 
Alberta code included three heads - employment, housing and the provision of "customarily pubtic" goods 
and services. If indeed the "effect based" mindset prevails, it seems ciifficuit to draw a distinction which 
would allow the Legislature much discretion regarding the "areas" or "heads" of discrimination. "* ~efet-e~~ti? Re Pu6fic ScfrooIs Act? supra note 699 at 864. 
779 The remediai ramifications of a duty to act becom even more apparent once we take into 
consideration the actual remedks that were issued in Mahé, supra note 663 and Reference Re Public Schools 
Act. supra note 699 - a general declaration of the guiding prïnciples in one and an answer to a reference in 
the other, without pointing to specific actions which need be taken, In Reference re Public Schools Act the 
Chief Justice explicitiy pointed out that "although al1 parties agree that the Public Scfwok Act vioIates s- 23 
of the Charter, this appeal came to this Court by way of a constitutional reference- This Court, therefore, has 
jun'sdiction to answer the questions referred to it, but not to declare the impugned statute of no force or effect 
under s, 52(1) of the Constitution Act, 1982," The court went on to point out that rewriting the impugned 
legislation is not an option, and a declaration of invalidity wouid be detîkentai to the position of the 



Another crucial point which cautions agaiust automatic analogy between S. 23 and s- f 5, is 

the nature of the authorïty the state exercises when dealing with education rights. It is 

submitted that providing a standard of education envisioned by s- 23, is, in essence, an 

mecutive, rather than a legislative function of the goveniment, The s, 23 cases reveal that 

the duty to act was placed, first and foremost, on the executive branchm to provide the type 

of education r e q k d  by S. 23: "Once the Court has declared what is required in Edmonton, 

then the govemment cm and must do whatever is necessary [to provide the standard of 

senice required]"? Clearly, that does not relieve the IegisIature of its responsibility to 

ensure that the executive fulnlls its obligation? But the nature of the duty is executive in 

the sense that it deals with standard of service. 1t could be fulEilled under a permissive 

regime as weiI, Le., the duty would not be violated by the state if the legislative scheme 

were not precise enough, yet the executive provided the adequate standard of 

appellants- The court stressed that "s- 23 constitutes a minimum, and not a maximum in the area of 
management and control of French-language ducation,.--" the appellants-suggest an answer that would 
unduly fetter the discretion of the province to choose the "modalities" by which to provide for the 
management and control of French language education- In the absence of issues properly before us as to 
specific legislation, it would be inappropriate to d d  more specifically with the other matters raised" (at p. 
864) - 

In Mahé, it aras found that the legislation aras l*pamissive", meaning that it aüowed, but not 
compeIled, the executive to provide the standard of service required under the section- Again, in the words of 
the Chief Justice: 'The nght which the appellautsi possess under S. 23 is not a right to any partîcular 
legislative scheme, it is a right to a certain type of educationai system,.- , It is true that if the existing 
legislation has the effect, either directly o r  indirectly, of preventing the realization of a Charter rïght then .+- 
the LegisIation should be invalidated. However, it is not clear that the existing legislation in Alberta is a bar to 
the realization of the appellants' rights- The reai obstacle is the inaction of the public authorities. The 
government could implement a scheme withik the aisting iegislation to ensure that these S. 23 parents and 
other S. 23 parents in the province receive what is due to themTT. Mahé, supra note 663 at  392. 
78L 1biiiiat393- 

Cbid- "Section 23 of the Charter imposes on provuinal bgislatures the positive obligation of enacting 
precise legislative schemes providing for minorïty language instruction and educational facilities where 
numbers warrant." 
783 Put differently, the executive is under an obligation to exercise its powets, and in particula. its 
discretion, in accordance wïth the Charter- In the context of s- 23, that means that the executive has to use its 
discretion so as to provide the adequate standard of linguistic education- This administrative duty is the c r u  
of the govenunentai obligation. As a cesidual aspect, since the legistahue in a democracy is to supervise the 
executive, the legislature may find itself under a secondary obligation to corne up with a precise enough 
scheme, to "check" the executive. Yet thk does no& it is submitted, shift the focus of  the duty- 



Placing a duty to act on the executive rather than the legislature is less problematic under a 

constitutional structure of democfacy? The significance of ihis distinction is clearr even if 

the IegisIature itself were deemed to be outside the reach of direct judiciai review over 

primary legisIation,* the executive could be required to exercise its discretion in a manner 

respecting human or constitutionai rights. The burden, in a manner of speaking, should be 

on the executive to show an explicit gant of jurisdiction in the enabiïng legislation which 

allows it, in effect, to violate a r i g l ~ t . ~ ~  In a constitutional regirne, such an explicit grant 

wiLl be in turn subjected to constitutional judicial review. This path of reasoning resonates 

with La Forest J.'s approach in Eldridge,'@' and Lamer J.'s approach in Slafghr 

Cornm~nications.~~ 

Understanding administrative law to include r duty borne by the executive to exercise its discretion w, 
as not to violate a Charter right raises Little fiction within a democratic regime, as the executive branch is 
not drawing its legitirnacy directly fÎom the wiii of the people, but rather fiom the wiIl of the people as 
represented by the elected representatives. In a parliamentary regïme, the executive, as distinguished h m  the 
Iegislature, receives in domestic matters a distinct graat of authorïty fiom the sovereign to set out public 
policy and provide s e ~ c e s  accordïngiy. This grant of authority inciudes a duty to carry it out in accordance 
with underlying values included in the grant. The executive is, therefore, under an obligation to the 
legislature, and ultimatdy, via public debate and election, to the people, to "govern", i.e., use its discretion 
and state power in accordance with the mandate bestowed by the legis1atu.e- The Iegislature, the mirrot of the 
people, is, as a general matter, the source of competence, hence is the adequate forum in which policy 
debates, including the supervision of executive policy, shouid be held- However, the courts are an important 
aid to the Iegislature (Le-, to the people) to ensure that the executive indeed exercises its discretion in light of 
the values (principles) set out by the legislature (or which the IegisIature is presumed to uphold in a 
democracy) . "' Such was the situation in Britain until the enactxnent of the Human Righrs Act 1998 and EU review 
notwithstanding. Such was also the situation, untii recently, in Israel- In 1992 two new basic laws (fieedom 
of occupation. and human dignity and liberty) have placed the legislature (Knesset) under judiciai review 
with respect to human rights- However, these basic laws do not provide protection for basic rights, such as 
fieedom of expression and equality. 
786 Tùerefore, "permissive" schemes, which did not include a precise g a n t  of power to effèctuate a 
violation of a right, were read to deny the competence of the administration to act (to exercise its discretion) 
in a manner which violates the right. An administrative action lacking an explicit gant of jurisdiction to 
effectuate a violation of a right wodd be held ultra vires- 
787 Eldrdge. supra note 662 at para- 22, 

Slaight Co~rnunicationr v. Davidson. CL9891 1 S.C.R. 1038. 
Analytically, approaching an administrative action or (omission) should assume, unless such an 

assumption is unattainable due to the specinc wording of the Statute, that the grant of jwisdiction to the 
executive did not include an authorization to act in a manner inconsistent with the  Charter- Therefore, the 
smtiny of the administrative act or omission is akin to ordinary administrative judicial review regarding the 
"vires" of the exercise of administrative discretion- Only if the enabling legislation c a ~ o t ,  in good faith, be 



Fînding a duty to act placed on the administrative branch based either in administrative, 

pnvate or constitutional law is one thing? Finding a constitutional duty to legislate is 

quite another?" Therefore analogizing fiom the prirnanlymL administrative sphere of S. 23 

to the legislative context (Le. enacting a human r i a m  code, or a particdar section therein, 

under a S. 15 duty), should be accompanied by more rigorous reasoning. 

2.2.6.2 Application of Wilson J.'s reasoning in McMney 

After refemng to the S. 23 duty to act, Cory J. canvassed the obiter which Ieft open the 

possibility of nnding a duty to act in other sections of the Charter. Coq J- quoted, in 

implied support, fiom Wilson I.'s dissenting opinion in McKinney.= The difference in 

attitude, however, between Wilson I. and Cory L is strikuig. 'While Wilson L in her dissent 

is quite adamant regarding the applicability of the Charier to univerdies, and to situations 

where their action is under-inclusive, she is much more cautious with respect to finding a 

generai duty to legislate (Le., to extend the Human Rights Code protection against the 

interpreted in accordance with such a presumption, should the court examine the constîtutionality of the 
enabling legislation- 
789 A failure to act adequately on the part of the executive could be grounds for review under 
administrative or tort law, before the legîslature is directly engaged; the duty to act in a certain manner (once 
an initiai policy to act is set in place), could be grounded in aspects of the basic duty of care the executive 
owes the recipients of its seNices, or through the presumption that the executive acts ultra vires unless a 
specific gant in the enabling legislation authorized an ïdringement of a human right This duty could 
(should) be enforced by the courts, as the executive is, on the whole, compriseci of non-elected govenunent 
offkials (the public service), which are indeed essential to bureaucratie govement, but nonetheless are only 
indirectiy accountabfe to the public. 

The legislature is accountable to the people via elstions. The grant of origind power the people vert 
in the legislature is not Iimited to (or primarily concemed with) the standard according to which services 
should be providai, but includes the full scope of sovereignty - prioritizing the different senrices, supervising 
public policy, resolving conflicts of values, etc- 
79 L Seen in this Light, S. 23 assumes that the modem democratic state has made the decision to provide 
public education (For the roie public education plays, see discussion in Brown, supra note 642). The section 
pIaces a duty on the executive to provide this educatlon in a certain rnanner, which takes into account the 
peculiarities of the Canadian social and federal fabric, The legisIature, on the other hand, is told by the 
Charter (as interpreted, or administered by the courts) to provide meanin@ supervision. Indeed, this places 
some duty on the legislature, which is arguably a cause for some fiction within the constitutionai model, but 
it is a specific legal duty, with a Iimited scope, in a specific, remedial area governed essentially by the 
executive- It does not include a major shifi in the structure of legal duties as administered by the unelected 
courts. Finding a duty to act under S. 15 would entaii, it is submitted, such a shifi, 



discrimination on the basis of age to the mandatory retirement context)- In her words, 

"[s]ince this is not an instance where the province has completely fded to act, we are 

happily relieved from deciding such a difficult question on these appeals, and 1 refrain 

fiom doing so"? One wonders whether suggesting a duty to act, which prompted Wilson 

J. to emotively express concerns, has becorne any less probIematic given the caim, almost 

supportive attitude such a duty receives in Vriend. The dIfnculties such a duty presents, 

which as Wilson J- infonns us have "plagued the American c o r n  for many years", are no 

longer rnentioned in V M d ,  replaced by considerations of mere necessity and 

appropriateness- The reasons behind this nuanced, yet visible, shift in attitude remain 

unarticulated, 

It should further be remembered that the majority in McKinney stated: 

In looking at this type of issue, it is important to remember that a Legislature 

should not be obliged to deai with ail aspects of a problem at once. ft must surely 

be permitted to take incremental measures. It must be given reasonable leeway to 

deal with problems one step at a t h e ,  to balance possible inqualities under the 

Iaw against other inequalities resulting from the adoption of a course of action, 

and to take account of the difficdties, whether social, economic or budgetary, 

792 McKinney v- University of Guelph, supra note 735- - 
793 Here is the full quote of Wilson's "duty to act" paragraph at 412: 

It has bem argued by the respondents as well as by some of the interveners that this Limit upon the 
reach of the m a n  Rights] Code does not offend the Charfer because the province was under no obligation 
to provide any protection against discrimination in the first place- They Say that absent such an obligation 
there is no room for constitutionai m t i n y  of the sîate's failure to go far enough in legislating human nghts 
protection, It is not seIf4zvident to me tbat government couid not be found to be in breach of the 
Charter for failing to act- Whether the Constitution is iaiplicated when the state fails to do somethhg is a 
question which has plagued the American courts for many years. Indeed, Lawrence Tribe has commenteci 
that it is precisely when the state has not acted that the court is called upon to make the most difficult 
determinations regarding the scope of the Constitution: see Consn*nrzïomL Choices, supra, note 743, at pp. 
246 et seq. Since this is not an instance where the province has completely failed to act, we are happily 
relieved from deciding such a difficult question on these appeals, and 1 refrain fiom doing s a  1 do, however, 
consider it axiomatic that once govemment decides to provide protection i t  must do so in a non- 
discriminatory manner. It seems clear to me that in this instance the province has failed to provide even- 
handed protection. The contention that the Charter has no application in this circumstance m u t  therefore be 
emphatically rejected: see Re Blainey and Ontario Hockey Association (1986). 54 OJL (2d) 513 (CA). 
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that would @se if it attempted to deal with social and economic problems in their 

entirety, assuming such problems c m  ever be perceived in their entirety? 

2.2.6.3 Application of L'Heureux-Dubé J:s statement in Haig 

After citing Wilson JO, the court invokes the opinion of L'Hearem-Dubé J. in HW for 

the proposition that S. 2(b) of the Ciiater may impose, in some situations, a duty on the 

govemment to acte Indeed, LWeurewc-Dubé JO does not go as far as to deny that such a 

duty may, in some unique situations, exist- But her treatmeat of such a duty, as will be 

unfolded below, is restrained, if not skeptical? 

L'Heureux-Dubé JO's analysis starts with the statement that "case law and doctrinal writing 

have generdy conceptuaüzed fkeedom of expression in terms of negative rather positive 

entitlement"-m She then proceeds to mat S. 2(b), like its U.S. counterpart, as playing a 

largely negative role. The next step of the analysis is to state that: 

it has not yet been decided [as the appellants asked the court to decide] that, in 

cucumstances such as the present ones, a governent has a constitutional 

obligation under S. 2@) of the Charter to provide a particdar platforrn to 

facilitate the exercise of fieedom of expression. The traditional view, in 

794 Mckinney, supra note 735 at 3 17. La Forest J. commentai: 
'This Court has had occasion to adven to possibitities of this khd. In R. v. EdwardF Books d Art 
Ltd-, Dickson CJ., there deaiing with the regdation of business and industry, had this to Say, at 772: 
1 rnight add tbat in reguiating idustry or business it is open to the legislature to restrict its legislative 
reforms to sectors in which there appear to be particularly urgent concems or to constituencies that 
seem especiaily n d y -  In this context, 1 agree with the opinion expressed by the United Sates 
Supreme Court in Williamson v, Lee Opricul of Oklahoma, 348 US- 483 (1955). at p. 489: 
Evüs in the same field may be of different dimensions and proportions, requinng dierent cemedies. 
Or so the legislature may think , . , Or the d o m  may take one step at a tirne, addressing itself to the 
phase of the problem which seems most acute to the legislative mind , - . The legislahue may select 
one phase of one field and apply a remedy there, neglecting the others." 

795 Haig v. C a d .  supra note 769. 
7% The Ontario Court of Appeai in Ferrei, supra note 763 puoted at 116 L'Heureux-Dubé L in 
Thibaudeau, supra 734 at 655 for the proposition that "s- 15 does not impose upon the govemment the 
obligation to take positive actions to remedy the symptoms of systemic inequalitf'. It seems that when 
Morden A.CJ.0 was actually faced with imposing such a duty his reading of precedent became more 
detailed, as one would expect under the common law mode1 of adversacial adjudication. 
797 Ibid at 1034. 



colloquial terms, is that the freedom of expression contained in s. 2@) 

prohiits gags, but does not compel the distriiution of megaphones? 

Remaining in the domain of the negative right, L'Heurem-DuM J. provides a case on 

point, where the Northwest Territories Court of Appeal concluded that s. 2 (b) did not 

contain a demand for state action to provide a pIebisciteem 

Building on this traditional starting point, L'Heureux-Dubi J- takes a small step toward the 

idea of a positive duty, by stating that "a philosophy of non-interference may not in all 

circumstances guarantee the optimal functioning of the marketplace of ideas".'" She then 

proceeds to ask - "Does this inevitably lead to the conclusion that the constitutional 

guarantees of £?eedom of expression may import more than the absence of government 

interference?" And the answer - "Some people have suggested that it might", It is 

submitted that in judicial language, such language suggests a rather cautious approach. It is 

under this tentative suggestion that Dickson C.J-'s analysis in Reference re Public Service 

Employee Relmions Act (Ah-)," also mentioned in Vbiend, is quoted by L'Heureux-Dub6 

J. She states that "[aJtthough that case did not involve a request for governmental action, 

but dealt rather with legislative action alleged to interfere with a freedom,'" Dickson, C.J. 

- - 

798 [bid. at I O X  
799 Re Allman and the Commiksioner of the Northwest Territories (1983). 144 D L E  (3d) 467 
(N.W.T.S,C.); affd (1983). 8 D L X  (4th) 230 (C-A,), leave to appeal to S.C.C denied, [1984] 1 S-CR v. 

Haig, supra note 769 at 1037. 
[1987] 1 S.CK 3 13. 
It is perhaps b a t  to cite the Chief Justice's words in full, as L'Aeureux Dub6 L's quote in Haig. supra 

note 769 stops short of the following sentence: 
"Nonetheless, for the purposes of this appeal we need not determine whether "freedom" may impose 

affirmative duties on the state because we are faced with a situation where overt governmental action in the 
form of a legislation is alleged to interfere with the exercise of freedom of association. We are not concerned 
in this case with any request for affirmative state action1' (at 361). 

After the Chief Justice "seemed to imply" that indeed such a duty may, in a specific case, arise, he 
stressed twice that this was not the issue before the court, It is suggested that the Chief Justice's strong 
distancing is important, as it might have been part of his reply to the plurality opinion. The plurality relied 
heavily on the notion that it is the legislature which is the source of the "right to strike" (Le Dain J- at 391), 
and it is the legislature which has the institutional capacity to deal with the intricate area of labour law 
(McIntyre J- at 413-9)- In light of these historical, social and institutional reasons, the Chief Iustice came out 
strongly to deny the implied conclusion that his view is akin to finding a duty on the legislature to act. 



seems to imply that fundarneniai &doms might, in some situations impose affirmative 

duties on a state"... 

The last, incremental step made by LReureux-DUE J. is as foUows: 

The distinctions between "freedoms" and "rights", and between positive and 

negative entitIements, are not always clearly made, nor are they always helpful, 

One must not depart from the context of the purposive approach aaiculated by 

this court in R. v. Big M, Dnrg Mart U-.. Under this approach, a situation might 

arïse in which, in order to make a fundimental freedom meaningfbl, a posture of 

restraint would not be enough, and positive govemmental action might be 

required This might, for example, take the form of legislative intervention aimed 

at preventing certain conditions which munie expression, or ensuring public 

access to certain kinds of inf~rmation.~ 

This is indeed a judicial statement raising the possibility of a positive duty. Or at least, read 

in context, not closing the door on such legai development But L'Heureux-Dubé J. 

continues: "In the proper context, these rnay perhaps be relevant considerations leading a 

court to conclude that positive govemmental action îs required. However, these 

considerations do not arise in our case-"8" 

After addressing Dickson CXs dissent, L'Heureux-Dubé I. adopts the view of the plurality 

in Reference re Public Service Employee Relations Act.." She rejected the Charter claim 

against the referendum legislation, which deemed cïtizens who moved to Quebec less than 

'O3 Haig. supm note 769 at 1038-39. It is that section. apparently, that the court in VnMd refers to. 
Therefore the difference is attitude should be noted- 
804 Ibid- at 1039. 
'O5  Ibid at 1039-40. 
806 Ibid at 1040-41- 



six months prior to the referendum, and ody them. ineligibk to vote either in Quebec or 

elsewhere in Canada? On point, LWeureux-Dubé l. saidr 

A referendum is a creation of legislation. Independent of the legislation giving 

genesis to a referendum, there is no nght of participation. The right to vote in a 

referendum is a right accorded by statute, and the statute govems the terms and 

conditions of participation. The court is k ing  asked to find that this statutody 

created platform for expression has taken on constitutional status, In my view, 

though a referendum is undoubtedly a platfonn for expression, s- 2(b) of the 

Charter does not impose upon a govemment, whether provincial or federal, any 

positive obligation to consult its citizens through the particular mechanism of a 

referendum- Nor does it confer upon ail citizens the right to express their opinion 

in a referendum. A government is under no constitutional obligation to extend 

this platfoan to anpne, let alone evervone. A referendum as a pladonn of 

expression is, in my view, a matter of legislative policy and not of constitutional 

1aw.- 

So much for a constitutional duty to act under S. 2(b) in the context of Haig. 

It should be noted, however, that L'Heureux-Dubé J,'s approach to s, 15 is more generous 

than her approach to the liberties, as evident from the caveat she draws in the paragraph 

above.- While L'Heureux-Dubé J. seems to be highly sensitive to the claims of S. 15 

807 For L'Heureux-Dubé JI it was sufficient to determine that the provisions of the Referendwn Act 
(Canada) allow for a referendurn to be held in some provinces and not others, in order to conclude that the 
omission to include Quebec (and ody Quebec) is no cause for concern, even though such an omission 
resulted in a "gap" which left al1 those who became residents of Quebec less than six months before the 
referendurn outside any polling stations. L'Heureux-DuM found that s- 3 (the rïght to vote) was not violated, 
as the right to vote did not include the right to vote in a referendum since a referendum is, formally, only a 
means of non-binding consultation. Nor was section 2 violated, since the referendum itself provides, rather 
than stifles, a forum for political expression, 
'O8 Haig, supra note 769 at 1041, emphasis in the original- - Accordhg to L'Heureux Dubé I., where a govemment chooses to provide a means for expression, it 
must do so in a fashion consistent with s- 15. Further, she relies on Schachter, supra note 734 to find that a 
government may be required to take positive steps (including the provision of means for expression) to 
ensure the equality of people or groups who corne within the scope of s- 15, However, since Mi-- Haig did 
not, unfortunately, belong to a discrete or insular minority, did not suffer stereotyping or prejudice, did not 
posses any inmutable charact&stics (on the contrary - rnembership in his group was highly fluid), and could 
not present any "traditional uidicla of discrimination", his individd S. 15 clah wos denied- (Tt might be 



groups (including her expansive take on "analogous grounds"),"' and therefore might side 

with £inding a duty to act under that section, her opinion in Hatg appears to be a rather 

weak ground upon which one could found such a generd duty to act. Furthemore, it 

should be noted that L'Heureux-Dubé J-'s views on s, 15, as a general matter, are not the 

view of the Court, as is apparent from Vriend itself. 

2.2.6.4 Application of La Forest 32s statements in Eldridge 

The final reference Cory J. provides in support of a duty to legislate a human nghts code or 

a provision therein is the opinion of La Forest 1. in Eldridge: 

..A has been suggested that S. 15(1) of the Charter does not oblige the state to 

take positive actions, such as provide services to arneliorate the symptoms of 

systemic or general inequality; see Thibaudeau, supra, at para 37 (per 

L'Heureux-Dubé J.). Whether or not this is tme in all cases, and 1 do not purport 

to decide the matter here, the question raised in the present case is of a wholly 

different order. This Court has repeatedly held that once the state does provide a 

benefit, it is obliged to do so in a non-discriminatory manner; see Tétreault- 

Gadoury v. Canada (Employment and Immigration Commission), Cl99 11 2 

S.C.R. 22, Haig ... at pp. 1041-42. Narive Women's Assn. of Cana& v. Canada, 

Cl9941 3 S.CX. 627, at p. 655, and Miron, supra. In many circumstances, this 

wiIi require govemments to take positive action, for example by extending the 

scope of a benefit to a previously excluded class of persons; see Miron. Tétreault- 

Gadoury, and Schachter [supra]. Moreover, it has been suggested that, in taking 

this sort of positive action, the govemment shouid not be the source of fuaher 

inequality; Thibaudeau, at para. 38 (pet L'Heureux-Dubé L). 

interesting to compare L'Heureux Duôé J- in Haig to her concurrïng opinion in Vnend* on this point). So was 
the daim that the decision not to include Quebec and ody Quebec in the referendum is discrïminatory, as 
this decision was deemed a politicai judgment, a constitutiody permissiile exercise of the discretion 
accorded to the government under the Refrendum Act (CCUILiCIa). 
''O See. for example. ber opinion in Vriend- supra note 621. 



It seems that the gist of this paragraph, again. is not to estabiish a general duty on the 

legislatwe to legislate equality-promothg laws or provisions, but rather to suggest that 

once the state has indeed "occupied the fieId" i.e., has put in place a comprehensive policy 

of providing essential benefitdse~ces, it must do so in anon-discriminatory way. There is 

nothing in La Forest J.'s opinion to suggest that the state is obligated under the Charîer to 

provide medical services (or [egislate a Human Rights Code) at aii. The state could, 

theoretically, decide to repeal the legidative scheme which provides medicd funding for 

all hospitals, providing such a repeal c m  withstand S. 7 chaüenges. 

Indeed, parenthetically, it should be noted that it is not clear whether Eldridge does net, in 

fact, present a S. 7 case rather than a s- 15. Wodd it have made a difference if the entire 

population in a particular town sufEered fkom hearing problems, and thus no cornparison 

codd be made to the actual services provlded for hearing people by a hospitd located in 

that town? Could the hospitd amend its policies, in the name of equality, so as to insuuct 

doctors to remain silent across the board, thus "equating" the standard of care given to 

hearing and deaf patience? Reading La Forest J.'s opinion in Eldridge leaves one wi-th an 

impression that in fact the court was concemed with the standard of medicai care, rather 

than with equality for the sake of k i n g  equal. The court would not, it seems, extend a right 

to a sign-language translator for the purposes of purchasing snacks in the hospital's 

cafeteria, although if equality were the true concem, it could be argued that it should 

have-'" At the core of Eidridge, then, Lies an unarticulated right to life, Liberty and the 

La Forest J. rests his reasoning on the iioteq~retation o f  "medicai services" as including equal 
(meaningful) enjoyment of these services by the disabled as weU- Reading Eldridge, supra note 662 as a 
"general equality" case might lead to a govermuenta1 duty to provide transportation for those who cannot use 
public transportation to get to the hospital, sign language interpreters for deaf persons on the public 
transportation, interpreters for those who cannot communicate in French and English at aii, an aid to the blind 
wherever they go, etc- Such a reading might raïse proportionality problems. 



s e c m  of the person, given that the state has assumed the responsibility to serve as a 

caretaker of public medicine- 

It could be argued that fuicihg a positive nght for a minimum standard of prirnary goods 

could be defended in a constitutional democfacy better than a duty to provide an equal 

leveI of service to all groups as a S. 15 duty wodd entail; but developing that distinction is 

beyond the scope of this paper.'" 

Finally it should be noted, as stated before and as La Forest J- made clear, his anaiysis 

applies primarily to the executive, or to private entities entnrsted with firthenng the policy, 

and in partïcular, to the rnan.net in which the hospital has chosen to provide the service 

with which it was entn~sted."~ Drawing an analogy from this administrative-Wre scheme to 

a legislative duty to legislate, requkes, it seems, a more thorough andysis. 

2.2.6.5 Cases not menüoned: Dolphin and Operation 
Dismantle 

In his references to possible precedents raising the possibiiity of a duty to legislate, Cory J. 

does not mention cases which rnight present serious obstacles for a duty to legislate. 

Dolphin, for example, is difficult to reconcile with such a duty. Can we meaningfdly 

assert that the Chaner does not apply directly to the private sphere, Le., that applying 

human rights to the private sphere Lies at the discretion of the legislature and at the same 

time place a duty on the legislature to legislate a Human Rights Code, or amend its 

provisions? Reconciling these apparently opposing poles is highly challenging. 

Kt is beyond the scope o f  this pper to anaiyze the difference between "minimum standard" 
jurisprudence and "equality" jurisprudence, but sufice it to Say that the justification for the "minimum 
standard" is tied to meaningfd enjoyment of Liberries: Rawls, A Theory of Justr'ce, (supra note 23); Political 
Liberalkm (supra note 23), whereas "equality" jurisprudence does not stop at any minimum short of "equal 
enjoyment", regardless of the ievel of enjoyment to d l ,  and regardless of whether al1 equally deserve equal 
enjoyment- 



Another case which might have called for a more cautious approach is Opermin 

Disnzantle'" in whifh the court seemed to suggest that mer justification is needed before 

the Charter could be seen as imposing a duty upon the govemment to act in a certain way, 

or refrain fiom acting in another, where the wrong is not caused by the govemmentai 

action. The court found that the testing of cniise missiles on Canadian soil does not cause 

such a wrong, namely the violation of s, 7. Wilson J. specifically addressed the possibility 

that a govemmentai inaction will "fjrequentiy have the effect of decreasing or increasing 

the risYs" of a violation of S. 7; she found such causation insuffiCient to estabIish a 

constitutional duty upon the government to act This of course is not to Say that S. 7 

analysis is identical to S. 15. However, since the court decideci to venture into the 

jurisprudence goveming other rïghts in order to substantiate a possible S. 15 dut- to act, it 

might have k e n  proper for the court to consider and distinguish Operution Dismantle- 

2.2.7 Section 32 - Conclusion 

The analysis presented above suggests that S. 32, properiy conceived, serves as a 

gatekeeper which guards the boundaties of the statutory and constitutional regimes. 

Practically ignonng S. 32 threatens the integrity of the legal universe because it conflates 

the various legal regimes into one. Moreover, it raises a question regarding the court's 

commitment to the mie of Iaw, rather than the ruIe of preferred resdt. Conflating state 

action with inaction, or suggesting a duty to legislate are therefore problematic. 

Arguably, the court was well aware of a l l  the difficulties mentioned above. This might be 

evident by comparing Vriend to the analysis of the Ontario Court of Appeal in Ferrel, 

E*lridge, supm note 662 para. 77. The same, with the necessary modificatiom. applies to the 
jurisprudence of the Human Rights Commissions, canvassed by the court in para- 78- 

Operation Dbmantk rk. v. Canath, [1985] 1 SC& 441. 



which carefully examiaed Andrewsti6 McKinney and Thiba&au, as well as Ontazio 

decisions such as Lovelace8" and Service Empliees Znteninü~tal Union:'' in concluding 

that the goverrunent is under no S. 15 duty to legislate employment equity Iegislation to 

remedy systemic discemination- It is interesting to note that the Ontario court concludecl 

that it was not necessary to "corne to a determinate conclusio~~ whether s, 15(1) of the 

Charter imposes a positive duty on legislatures to enact legislation to combat systemic 

discrimination in employment",'" yet Morden A.C.J-O saw it necessary to state "his 

present view" and proceeded to reject such a duty- Perhaps the Ontario court realized that it 

would be better to signal its position to the legislature so that the latter couId pursue social 

measures in that sphere with less concern for having to produce "voluminous mate rial^"^ 

in a defensive manner. In the same vein, perhaps the Ontario Court of Appeal decided it 

was appropriate to signal its position to the Supreme Court, as part of the professional 

discourse within the judiciary, thereby indicating that the lower echelons might be Iess 

keen to transform the judiciary into a governmentd agency which imposes positive duties 

on its CO-branches- The Supreme Court in Vriend, apparently, came to the opposite 

conclusion, and decided to signal the potential availability of such a duty, even though it 

was " unnecessary" - 

The Supreme Court's signal is ampüfied given that the court had two readily available 

alternatives. It could have written a tight, precise opinion basing judicial review upon those 

inactions (and ody those inactions) which amount to action because of the staîute's own 

- - 

'15 Ibid at 488-89- 
Andrews v. Luw Society of British Columbia. Cl9891 1 S.C.R. 143. See discussion under equahy. '" Lovelace v. OntaBo (1997), 33 OR. (3d) 735 (CA), affd [2000] S-CJ 26 165 (2000 SCC 37). '" Service Employees Inmational Uni&, -1204 v- Ontario (Attorney Gencral) (L997). 35 08. (3d) 

508. 
'19 Ferref, supra note 763 at 112. 
8 3  Ibid at 108- 



reach and pupses ,  Aïternativeiy, it could have denïed constitutional judicial review, 

turned to the common law, and estabfished that in the case of such legislative silence, the 

common law and the courts of generd j~ sd i c t i on  as its pardians, should face the burden 

of making sure human dignity is enjoyed by all, regardless of their group aELation, The 

fact that the court chose to do neither leaves us no choice but to point to the deficiencies in 

the expansive and less pnncipled arena the cowt has entered. 

On a broader theme, the rush to erase any distinction between legislative action and 

omission should give cause for concern. Doing away with the state action doctrine, as 

incorporated in S. 32, aff'ects not only the constitutionai regime, but the statutory and 

common Iaw regimes as weU. Legislative omissions per se are not a normative source 

capable of judiciai review, since they are not an actual product of the statutory regime, and 

thus their review circumvents legislative responsibility. Moreover, as a matter of judicial 

policy, rushing to review Iegislative omissions might blind the judiciary to the need to 

develop the cornmon law in light of the best understanding of its governing legal 

prïnciples. 

Such asymmetry raises more than merely conceptual concems. Shifting the centre of 

gravity to Charter Litigation so that Chalter adjudication becomes the main road for 

ameliorating grievances, instead of conceiving of the Charter as the last resort, might 

triviaiize and erode the awesome powers invested in the court in its constitutional role. 

Moreover, as Vriend demonstrates, ignorïng the d e  of S. 32 as the guardian of the 

respective legal regimes by reviewing legislative silence forces the court to stretch its 

jurisprudence in such a manner that might render it incomprehensible in the future, when 

distinctions would be required. As was shown, the court's reliance on precedent for the 

possible legislative duty to take positive action is not convincing, which codd be used by 



those challengïng the court's commimmitment to the nile of law (a cornmitment shared by all  

legd regimes), EquaiIy important, by skipphg the preliminary tiers of institutionai 

discourse, namely the common law and the interpretation of the statutory regime, the 

grounds upon which the dialogical mode[ rests are undennineci; in a manner of speaking, 

the tree of legitimacy begïns to wither- 

2.3 Section 15 AnaIysis - Vriend and Beyond 

2.3.1 Preview 

This section examines the third holding of the Court in Vifend, namely that the silence of 

the IRPA violates the Charter's equality clause. Analyzing S. 15 entails engaging with the 

core of the constitutional regime, that is, with the rights of citizens and obligations of 

govemments. As such it is interesting to note that the court's analysis of S. 15 in V . d  

was prîmady concemed with the symbolic messages that rnight be sent by the non- 

inclusion of sexual orientation without considering the actual protection the law in its 

entirety accorded to people discrïminated against on the basis of their sexual orientation. 

This section wiil examine the justification the court provides for its determination that the 

non-inclusion of sexual orientation in the lRPA infringes S. 15. The purpose of the 

examination here is not necessarily to dispute the court's ultimate conclusion; it is to show 

that the opposite conclusion, namely that s. 15 was not inuinged, was equally correct, 

given the omission to consider the common law background against which the statutory 

non-inclusion tmk place. 

Put differently, when it reached this stage of the judgment, the court faced two options: to 

expand S. 15 jurisprudence to incorporate symbolism or to revisit and develop the common 



Law so as to addcess specinc types of discrimination in cases of legisLative silence. 1t is at 

that stage that our professionai judgment matters most: in facing two possible d t s ,  both 

of which involve innovation, we have to sense wfiich is more congruent with the legd 

system as a whole. We have to be mllidfûl of how each result wouId fit with the 

constitutive elements of each regime and with the design of the entire legal order as such. 

It is in that context that a decision to withhold judgment under S. 15 and direct the judiciai 

branch to develop the common law not ody raises less concems vis-à-vis the 

representative and rnajoritarïan prongs of the statutory reglme, but might be better sWted 

for protecting those rights which reside both in the common Law and constitutional 

domains. More specifically, the common law mode of adjudication, as administered by the 

common law courts of general jmisdiction, might be better suited for developing a 

principled structure with which to reconcile equality and freedom of religion, the chshing 

nghts underlying the broader issue at Vnend, compared to the administrative structure set 

by the statutory regime. 

The first part of this section, therefore, will foIIow the court's analysis of the several steps 

required in order to estabtish a S. 15 violation and point to the difficuities associated with 

the Court's moves. Again, the benchmarks will be precedent and consistency with the 

Canadian constitutional regime. The second part will suggest that had the court paid 

attention to the Iegal landscape in its entirety, there is merit in halting the rush to S. 15 in 

favour of a more balanced development of aU the legal regimes, which allows the common 

law to address specific clashes of rights which were not resolved in the legislation that 

created the relevant administrative agency . 



2.3.2 The Necessary Ste ps to Establis h a Section 1 5 Violation 

Under the court's s.15 jurisprudence - which the court remlnded us had not ken solidified 

at that theP' - ihe adjudicator is expected, after identifjGng the relevant state action, to 

determine the following two, which are in fact four, elements in establishing a s-15 

vioiation: 

-..m irst whether there is a distinction which results in the denial of equality 

before or under the law, or of equal protection or benefit of the law; and second, 

whether thïs denial constitutes discrimination on the basis of an enumerated or 

analogous groundm 

The four elements are: 1) a distinction; 2) which results in a legal denial; 3) so as to 

constitute discrimination; 4) on the basis of an enumeerated or andogous ground. It should 

be noted that in an effort to consolidate its jurisprudence the court in a later casem has 

finessed its approach to S. 15 so as to require three steps: first, finding a distinction 

between the claimant and others based on a personai characteristic, either formally or by 

adverse effect; second the differential treatment must & found as based on an enumerated 

or analogous ground; and third, the differential treatment must be found to "discriminate 

in a substantive sense",- such as when a provision refiects and reuiforces bias and 

p r e j ~ d i c e . ~  In this comment I will focus on steps one and three - which are identical under 

821 See e.g. La Forest J. in Eldridge, supra note 662 at 58, cited in V ~ e n d ,  supra note 621 at 538. 
Vifend, supra note 621 at 539. 

823 Law v. Canada (Minrster of Employment and Immigration), Cl9991 1 S.C.R. 497- For a ment  outline 
of the different approaches see C. Bavis, "Vi%end v. Alberta, Law v. C . ,  Ontatfo v- M- and H.: The 
Latest Steps on the Winding Path to Substantive Equality" (1999) 37 Alra L. Rev. 683. 

Vriend, supra note 62L at 523-24. 
The court uses the iroubling language of "inaccurate understanding of the merits. capabilities and 

worth of a particdar person or group within Canadian -eV" (Law v. Cm&, supra note 823 at 535)- This 
language is troubiing since it suggests that différent people might actually have a different worth, and that 
different graups are allocated a certain status withïn Canadian society In other words, tbis language is as 
segregative as the malaise it seeks to cure. 



both schernes. Following the court's Iead, attention wilI also be paid to the possible 

detrimental effects of the distinction as part of determlnzng discrimination. 

2.3.2-1 A Distinction 

Turning to the k t  step it becomes clear that under a p ~ c i p i e d  anaiysis of S. 32 there is a 

partial overlap between the court's S. 15 jurisprudence and the constitutional demand to 

locate the relevant state action when the alIeged distinction focuses on that wkch the 

legislature has chosen not to do, or more accurateiy, to remain silent about- Put differentIy, 

in order to reach S. 15 at dl, the court akeady had to decide whether the legislation drew a 

distinction between two groups, and thus the state was implicated, or whether the 

legislation, as determined by its contextual reach, its operative clauses and its pwpose, did 

not cover the relevant social sphere of interaction, and hence the state had not acted. 

As mentioned before, the court in Vriend effectively skipped over s, 32, and therefore it is 

not surprising that it reached S. 15 without a clear concept of the subjects under analysis, 

albeit a very clear idea of what it wanted to conclude. Cory J. pointed to two possible 

distinctions: first, between homosexuals and other disadvantaged groups that are protected 

under the IRPA, and second between homosexuals and hetero~exuals*~" Both these 

distinctions are not trivial, even if at the end of the &y we might accept the validity of the 

reasons provided by the court. 

The more fundamentai distinction drawn by the non-inclusion of sexuai orientation as a 

protected ground in the IRPA is, according to the court, between homosexuals and 

heterosexuals. The problematic nature of framing the non-inclusion of sexud orientation in 

that manner is obvious: discrimination on the grounds of sexuai orientation, theoretically, 

" Vriend, supra note 621 at 541. 

397 t3rAm.m- 



covers both homosexuals and heterosexuals who were discnminated against on the 

grounds of thei. sexual identïw Unlike pregnancy, which (thus fa) is on& in the femde 

d ~ r n a i n , ~  discrimination on the grounds of sexual orientation, as on the grounds of age, or 

race, or marital status, or place of birth, can operate in both directions, A gay person 

denied a teaching position in a Christian college because his practices contradict the 

teachings of the Church is a victim of discrimination; so is a heterosexual male who is 

d e ~ e d  a position in a clothing store because the management is of the opinion that gay 

salesmen understand fashion better and treat customers - both male and female - more 

courteously. The fact that both homosexuals and heterosexuals are denied access to the 

tribunal if discrimuiated against on the basis of sexud orientation but are invited to 

cornplain if discliminated against on grounds other than sexual orientation, negates the 

claim that the statute segregates homosexuals~ In short, the distinction between 

heterosexuals and homosexuals is not self-evident- Moreover, focusuig on that distinction, 

it is not clear in what way the statute is under-inclusive, so as to quaiifV as state action 

under a principIed s, 32 analysis. 

The distinction may have been clearer if before the court was evidence, which arguably 

was not difficult to obtain but which nonetheless deserved empirical backing,= 

demonstrating the foilowing two necessary elements: f i t ,  that discrimination on the 

ground of sexual orientation indeed took place in the province of Alberta; and second, that 

withholding the protection offered by the IRPA disproportionately affected homosexuals 

who would have otherwise tunied to the human rights commission. For such evidence to 

be of legal value, it should go beyond the general intuition that gays and lesbians, as a 

general matter, have k e n  discriminated against in our society, much iike the govenunent 

827 Compare, Brooks v- C m &  Safeway, LI9891 1 S.GR.  1219, 



has to provide evidence that cuttiag advertking for cigarettes will in fact affect smoking 

pattemsTm even though both daims are intuitive. W e  would have to show the specific 

cases, or statistics, confirmIng ourcommon knowledge that gays indeed are denied jobs, or 

fired, or denied housing, etc., on the basis of their sexuai orientation- We would have to 

demonstrate that the avdability of a human rights tribunal would in fact help the 

homosexual individual in such situations, And we wodd have to make sure that no 

comparabIe findings were demonstrable with respect to heterosexuals- Again, it seems that 

establishing such evidentiary basis was not beyond the reach of the interest groups who 

intewened in V'end- The court took the easy way out, and chose to a s s ~ m e , ~  foUowing 

the same approach by the Alberta Court of Appeal, an approach which received crîticism."' 

This approach is not only problematic fkom a purely legal, formalistic perspective, but is 

also not easy to reconcile with a notion of a robust political, public discourse. Arguably, 

results of such studies, such as results of similar studies showïng discrimination on the 

basis of race," serve as an important catalyst through which to engage those holding 

prejudicial views in a cathartic debate. Such a debate should either convince those who fail 

to see prejudice for what it  is, or shame aLl of us enough so as to force the state to take an 

active position on the matter. Unforiunately, the court si&-stepped the issue. As a result, 

the debate that followed Vriend could not be grounded in the necessary sochl science 

evidence through which one could effectively confront some prejudicial daims. 

- -- - 

828 W.N- Renke, "Case Comment: Vriend v- Alberta: Discrimination, Burden of Proof and Judicial 
Notice" (1996) 34Al ta  L Rev- 925. 
829 Compare RJR MacDonald I n c  v, Canada (Attorney General), [199q 3 S-CR- L99- 

'Tt is possible that a heterosexual individuai could be discriminated against on the ground of sexual 
orientation. Yet this is f' less Iikely to occur than discrimination against a homosexual or lesbian on the 
same ground- It is thus apparent that there is a clear distinction created by the dispropoaionate impact which 
arises h m  the exclusion of the ground from the IRPA," (Vriend* supra note 621 at 5424-3). 
"' Renke, supra note 828- 
832 The relevancy of rhese smdies was central in R. D.S., supra note 642. 



The other distinction to which the court points - the distinctÏon between homosexuais and 

other disadvantaged groups - illuminates yet again the analytical disawy caused by 

skipping over S. 32. As Robea Chamey points out,m it is not clear that a distinction 

between one disadvantaged group and another, in a world of muItipIe disadvantaged 

groups and when the distinction is drawn by focusing on benefits directed at one group 

with no mention of other groups at ail, quaiifies as a distinction for the purposes of S. 15. In 

Charney's tenninoiogy, s- 15 deals with "symrnetncal distinctions", namely distinctions 

which are mutudy exclusive and which, when taken together, cover, for alL intents and 

purposes, the whole of the co~~munity, One is either over or under 65 years of age, either a 

man or a womm (under conventional wisdom) and either a biological parent or an 

adoptive one. In contrast, the sum of both parts of the distinction between homosexuals 

and other disadvantaged groups, falls short of encompassing the entire community, since it 

does not include those who are not disadvantaged (or other groups which are 

disadvantaged but not covered by the Code). As an example, Chamey gives the pay equity 

legislation, which draws a distinction between women, who are protected under the Act, 

and other disadvantaged groups who are not protected, such as those organized around race 

and disability. 1s such a distinction constitutionally suspect under S. 15? 

The answer, as suggested before, lies in a methodical S. 32 andysis which would determine 

whether the purpose of the pay equity Iegislation extends to cover al l  salary-reiated 

systemic inequalities, or whether the legislation was designed to tackie only gender 

inequali ty, leaving the govemmen t constitutionally unimplicated vis-à-vis O ther grounds. 

The alternative, i.e. rushing to the conclusion that whenever the legislature has intervened 

with respect to one type of discrimination or with respect to one group or ground it is under 

833 Charney. supra note 623. 

CHAPrERTHREE 



a s- 15 obligation to justifjr its "distinction", namey the non-inc1usion of all other 

groups/grounds, is probIematic not ody  as an anaiytical matter, since it is not clear a 

distinction exists, but dso because it is düEcult to reconcile with the division of labour that 

the Canadian constitutionai mode1 entaik 

Turning to the substance of s-15, it couki be argued that placing a duty to cover all grounds 

of each social ailment qmn the legislature whenever its seeks to intervene might collide 

head-on with accepted notions of representative democracy, in which the legislatue is 

expected to focus on concrete social problems according to its priouty assessment, and not 

withhold a remedy for an identified disparity ody because agreement was not reached 

regarding another disparity. mit differently, it is not clear whether presenting the 

legislature with a binary option - all or nothing, either inchde all enumerated grounds in 

each remedidprotective scheme or do not legislate at all - is consistent with the 

represen tative character of a dernomtic legislature." Beyond arguments of institutional 

competency, requiring such a binary choice of the legislature is in tension with the 

assumphon of responsibiiity expected fiom the legislature. At the end of the day, we, the 

polity, must see bias and prejudice for what they are, and thus assume responsibility for 

our govemance (including the scope of our constitutional rights). If we are told by the 

court that we can proceed in our fight against bias in an aii-or-nothîng fashion - either we 

fight aU biases or we fight none - we, as a civic society, are denied the opportunity to 

assume responsibility regarding some biases that we already see for what they are. Further, 

-- -- 

nt The future effect of imposing such a binary choice, it is submitted. might Uapoverïsh the political 
discourse regarding that which consthtes a bias and tbat which conscitutes a legitimate distinction. Such a 
debate is important, as i t  goes to the heart of our understanding of equality and dignity of the person, and 
should not be conducted only at the last phase of the dialogue, when using s. 33 is contemplated. A thinner 
Iegislative participation in the definition and protection of human rights might detract fÏom the tegitimacy of 
the dialogue between the court and the legislature, as the IegisIature witl have to "purchase" room for 
continuing its debate at the high expense of using S. 33. Luniting the abiiity of the politicai process to 
delïberate and intervene one step a t  a tirne might k a heavy prïce to pay in the name of uniforxnity. It might 



we might be denied the opportunity to define for ourselves, and hence assume 

responsibfity over, the distinction between bias and prejudice on the one hand and a 

legitimate classincation in an enforcement scheme on the other- Normatively, such civic 

input of responsibfity ïs essential to the justification for the fight agaïnst bias and 

discrimination in the private sphere. 

Moreover, politicaily, it is not clear whether placing a binary choice upon the Iegisiature 

would actually benefit underprivileged groups or stifie progress. Suppose the legislature 

identifies a problem regarding gender discrimuiation in employment and attempts to 

remedy the situation by creating a tax incentive program to encourage businesses to bire 

more women. Should this law be subjected to scrutiny because it does not address race? Or 

ethnicity? Or physical appearance? Or religion? hfeed, some members of the court have 

explicitly rejected this ad-incrementalist approach, dedaring that the legislature has no 

such duty, and can proceed "one step at a tirne''." 

The court distinguished its earlier obifer by poïnting to the comprehensive nature of the 

PEU? In fact, what the court was doing was what it should have done under S. 32, 

namely identify the reach and purpose of the statute in order to determine whether indeed 

the omission amounts to a state action which distinguishes between two groups. In essence, 

the court found that since the IRPA covered the entire sphere of anti-disciimination in the 

private sphere, the legislation by its reach and purpose has in fact created a distinction. (It 

should be recalled that the court remained silent with respect to the relevancy of the 

legislative omission to include physical appearance and political afEiliation as prohibited 

grounds for discrimination). 

resdt in further shrinking legislative responsibility for the protection of equaüty in the private sphere, and 
discourage intervention altogether. 



While this argument, like the previous one, is valid and may be convincing, it is 

nonetheless worthwhile to point to the difficulties associated with accepting it. Th-s 

exercise is important, as mentioned before, not necessanly because it will affect the end 

result - our support for the concIusion that the IRPA indeed created a distinction - but 

because, as part of the professionai discourse in which we partake as students of the court 

we have to be sensitive to the Iess-than-determinate eIements embedded in judicial 

reasoning. These elements aiIow us to assess the precarïousness of the road taken by the 

court vis-à-vis other possible Legal routes. 

First, we should note that pursuing what is arguably a state action question, namdy the 

reach of the statute, through s.15 analytical tools risks confiating the two. Such confusion 

might lead to incorporating the overfunder-incIusive analysis, part of which we apply in 

order to assess whether the statute by its silence arnounts to state action, into the 

substantive Canadian equality jurisprudence. As mentioned before, the over/under- 

inclusive engine was developed as part of the US. fourteenth amendment jurisprudence, 

which is different from Canadian equality jurisprudence. The crux of the overfunder- 

inclusive engine as a constitutional tu01 is to rwt out impermissible motives. If all we do 

is point to the lack of a perfect match between purpose as means - Le., to the over- or 

under-inclusiveness of a statute - a l l  we have demonstrated is that we have less than a 

perfect legislature. If such imperfection bothers us, we should vote out the particda. 

parties which are responsible for such imperkctions, and vote in those who promise to be 

more rational. It is only when we suspect the political process has k e n  tainted with 

impermissible motives - biases - that a constitutional element is introduced, because 

"' L'Heureux Dubé I. in McKinney, supra note 735 at 436, and compare to La Forest J. there at 3 17. "' Vnend, ,supra note 621 at 548. 
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arguably the genuine wiU of the people has been comipted so as to respeçt the wilI of some 

but not ail, 

The logic of the overfunder-incIusive analysis is that because bias is pervasive and 

systemic, once a certain cIassifZcation or a certain social  sphere is suspected as being 

permeated with bias, overlunder-inclusion serves as an indicia for the presence of such 

bias in a specific piece of legislation; hence the scheme deserves elevated constitutional 

scrutiny, Canadian jurisprudence, on the whole, has not developed around the idea of 

impennissible motives. If it had, V M d  wodd have been argued completely diEerently, 

and perhaps more convincùigly, given the seemhgly impecmissible motive of Albertam 

Instead, Canadian jurisprudence is organized around the idea of impact, or effect, whkh 

sits uncomfortably with the operative logic behïnd the over/under inclusive engine. 

More Mportantly, it is not clear whether the overfunder-inclusive analysis, designed to 

root out impermissible biases, is equipped to run in the context of human rights legislation, 

where the legislation itseif is designed to root out biases. Not oniy do we run the risk of 

loosing our grip on what bias is,- or which institution should ultimately decide what 

constitutes bias, but the justification of the anaiysis as an instrument designed to fight bias 

assumes that the state is both above bias (in order to fight it) and biased itself (by not 

fighting all of it). Since one assumption contradicts the other, the traditional justification 

for applying the anaiysis falters. Moreover, from an anaiytical perspective, a human rights 

code is a Iegislative instrument; it is premised on the participatory and representative 

model, which values fighting bias through a reflective, open, public assumption of 

responsibiiity, the result of which is adding another ground to the human rights code. 

837 See La Forest J.  in McKinney, supra note 735 at 317, distinguishing the facts of McKritney fiom 
Blainey on the grounds of legisiatïve motive. 
838 Compare. R.D.S., supm note 642. 



Therefore, the logic of ~e overfmder-inclusive engine, which vests the aïring out of biases 

in the judicial process, is in tension with positive human nghts legïslation. 

This aspect is reinforced when we take into account the remedy which flows h m  running 

the overlunder-inclusive engine. Since the doctrine is designed to root out bis, once such 

bias is found the tainted scheme must be stmck down, so as to allow the legislature to 

develop an alternative, bias-fiee scheme. Striküig down the scheme designed to fight bias 

because it is biased might prove problematic, especially when without such a scheme the 

administrative trïbunals whïch draw their authorization fkom it would have to halt al l  

activities. Such a dilemma should prompt us to make sure that we have not missed an 

alternative LegaL venue through which the under-inclusion may be addressed. 

Moving forward and accepting that the IRPA, based upon its purposes, did in fact create a 

distinction by remaining silent involves the following, unavoidable ramification: whenever 

the court discovers any future analogous ground, the IRPA is immediately Mplicated. Or, 

as put before the court - the IRPA is deemed to mirror S. 15. The difficulty with such 

mirroring is multifaceted First, and most elementarily, it exposes as hollow the couds 

previous conclusion that the C h e r  does not apply directiy to the private sphere, since the 

impact of such m i r r o ~ g  is precisely to transplant S. 15 into the pnvate sphere through the 

conduit of the human rights codes. Second, as mentioned before, it robs the political 

channels of effective responsibility for addressing my future developments in our 

understanding of analogous grounds, since the court has effectively assumed such a 

responsibility in the constitutional regime. Thini, such microring may resuit in an ever- 

expanding code. The obvious impact of such expansion is resource-oriented According to 

the Ontario Human Rights Commission, in its 1977 report, " W e  Together: A Report of 

Human Rights in Ontario", an expansion risks draining the commission's already W t e d  



resources- As with Singh" the resuit might be one that offers less protection to aii. 

Fourth, and perhaps more important, is the danger that such expansion would diIute the 

effective presence of the commission not only because of under-fiuidingt but because of 

the bureaucratie reaiity that foilows the expansion of every organization. Instead of a unit 

focused on, and directed at, a manageable, well-defined set of interactions, the commission 

may find itself spread al1 over the social sphere. Not only will its reaction be delayed, but 

the effect of its Intervention would be weakened, If the commission tums into a S. 15 

police, wîth agents covering all spheres of private activity with respect to all foms of 

discrimination, it stands to diminish the punch of a human rights cornplaint. Again, t h k  

concem was expressed by the Ontario Human Rights Commission in its aforementioned 

report: 

But simply to include more prohibited grounds in the legislation is not enough. 

The Commission has neither enough staff nor enough fun& to administer and 

enforce the present Act, much less an expanded Code. Even if more adeauate 

resources were provided, there would remain the ~roblem of diffusion, That is, 

the Commission's efforts to protect human rights CO& be weakened by spreadùig 

these efforts too thinly. If the Code is broadened t w  much, there is danger that 

the Commission would be required by law to handle so many categones of 

discrimination that it might not be able to deal effectively with even the most 

serious problem areas, for example racial discriminationm' [emphasis added] 

Treating the human rights code as a S. 15 mirror is probIematic in the federal - provincial 

context as well. While presumably each province is free to add grounds as its legislature 

sees fit, each province must include at least ali grounds enumerated by S. 15 or found by 

the court to be analogous thereto. That design, while ensuring a robust and ever-expanding 

Onîario Human Rights Corn-ssion, Lje Togethec A Report of Hwnan Rights in Ontario (Oniario: 
Ontario Human Rights Commission, 1977) at 55-6, 

Sùrgh, supra note 662. 



minimum of protection to ail Canadians, nonetheless deprives the provinces h m  focusing 

and concentrathg on aspects of discnminatîon in the private sphere that they see as most 

urgent, Furthemore, it assumes that the social conditions in St- Johns, Newfoundiand, are 

identical to those in Vancouver, British Columbia, so as to demand - S. 1 analysis 

notwithstanding - the same robust standard of human rights legislation, at least once a 

hurnan rights code has been put in place. 

On a more theoretical plane, such forced mùroring raises the concems raised in chapter 

two regarding the need for a Chuner-free space- As the reader recds, such space is 

necessary for the Charter to enjoy the legitimacy generated by the ongoing, uncoerced 

deliberative support of the citizenrynryW 

2.3.2.2 Discrimination - the relevant factors 

Assuming that indeed we are satisfîed that the non-inclusion of sexuai orientation in the 

lRPA amounts to a distinction, we must make sure such a distinction constitutes 

discrimination. According to the court, discrimùiatioo has two components. Fist, the 

distinction which denies a member of a group a certain legal entitlement, protection or 

benefit has to be detrimental. In other words, it has to be shown that the denial created by 

the distinction is a disservice to the members of the underprivileged; they get less of a 

benefit, or more of a burden. Then, and equaily importantly, we have to ensure that such 

841 Supra note 839 at 55-6 (emphasis addeci)- 
842 See chapter 2 But bluntly, subsuming all legd regimes to mirror the Charter - nsks assimilatïng the 
rich Canadian mdticulturai fabric and molding it into a cast which mirrors the judges' own image of 
moraiity. Under such a state of aff'airs it is difncult to rely upon the idea of genuine autonorny of the 
citizenry, central to the idea of representative democracy. 



disservice contains or promotes an element of taint, some prejudice, stereotypical thinking 

or denial ofequal moral worth or huma. dignity? 

As a preliminary matter, in establishing discrimination we should take into consideration 

the nature of the legal item under consideration -the human rights code. Arguably, placing 

upon the legîslature the burden of j u s w n g  a distinction arising fiom a legislative dence 

in a human rights code as non-discriminatory reflects an inconsistent approach towards the 

very concept of a human rights code. On the one hand, it is deemed quasi constitution al^ 

a status one would think c a s  for greater caution More finding unconstitutionality; on the 

other hanci, it is deemed just an ordinary statute, and therefore deserves no special mercy 

before the constitutional axe.= Such a dual nature should alert us that something might 

have gone amiss in our prïncipled analysis of the legal subject at hand 

After a pause, we might realize that part of what is troubIesome with respect to the court's 

approach to the human rights code under S. 15(1) is that it is unclear whether a human 

rights code indeed fits there and not under S. 15(2), which deals with the amelioration of 

conditions of disadvantaged individuals or groups. The court did not consider the tension 

in scrutinizing human rights legislation under S. 15(l), instead of under S. 15(2), which 

seems to exempt remedial programmes fkom S. LS(1) review? In our context, it is not 

clear that the distinctions the court relies on under its S. 15(1) non-discrimination 

g« Vifend, supra note 621 at 545. 
844 Andrews, supra note 816; La Forest JI stated in Canada (Attorney General) v. Mossop, Cl9931 1 
S.CR. 554 that "[i]t is well established in the jurisprudence of this Court that human rights legislaa'on has a 
unique quasi-constitutional nature, and that it Ïs to be given a large, purposive and liberai interpretation, In 
this regard, see Insurance Corps of British Columbia v, Heerspink, Cl9821 2 S.CK 145; Ontario (Human 
Rights CommrSsron) v. Sünpsons Sears Dd, Cl9851 2 S.C.R. 536,- Bhi'nder v. Canadian National Railway 
Co., [1983 2 S-CR 561; CanadUui Natronal Railway Co, v, Cariada (Canadian Human Rights 
Commission), Cl9871 1 S.C.R. 1114; Robichaud v. Canada (Treasury Board), [1987] 2 S.CR- 84; Zurich 
Insurance Co- v. Ontario (Human Rights Commission), Cl9921 2 S-CR- 321. 
845 "[VnenriJ can be compareci to McKuiney [supra note 7351 where La Forest J., speaking for the 
majority, stated that '[tlhere is no question that, the muman Rights] Code king a law, the Charter appties 
to it' : Vnend, supra note 621 at para 66. 



jurisprudence are devant under S. 15(2), Indeed, this seems to be the thmst of the concern 

expressed by Charney with respect to the pay equity Iegislation. The lines between sections 

15(2) and 15(1), which might be mudcy at the best of times - as LovelaceM demonstrated - 

became ever so blurred after Vrr'end, given the court's attitude towards the IRPA- 

Instead, the court focused on the messages peopfe rnight receive fÏom the non-inclusion, 

including the (silent?) encouragement to continue or intensify the discrimination." It is in 

that context that the Court's omission to even consider the availability of the common law 

is most glaring. If the common law was indeed available, the messages the public might 

get fiom inclusion or non-inclusion in the IRPA were quite different. 

Perhaps even before the analysis of messages was examineci, the court ought to have 

considered whether the ciifference between the two schemes of protection - the cornmm 

law and the human rights tribunal - was detrimental so as to support a message of 

discrimination. In other words, before the symbolic aspect of treating sexual orientation 

differently was engaged, the court should have investigated what the difference had in fact 

arnounted to. This, it appears, should be the fmt stage of an effect-based S. 15 

jurisprudence." It should be noted that even if the difference arnounted to Little in tenns of 

actual protection, the court could have still found the non-inclusion to be unconstitutionally 

motivated, but such an analysis would have required the court to conduct a brave inqujr 

into the legislative motive. Such an investigation could have relied on legislative debates 

as well as on the age-old presumption which Links ordinary effects of one's actions to one's 

awareness, hence motive. The cowt chose to avoid that line of argument, even though 

846 Compare Luw, supra note 823. 
Lovelace, supra note 8 17. 

848 Vn'end, supra note 621 at 550- 
849 Compare: Cc Bavis, supra note 823, who does not analyze this aspect in evaluating the substance of 
effect-based jurisprudence- 



V . d  might have arguably k e n  the case where such investigation was needed the r n o ~ t . ~  

If, however, the court was primady concemed with effects, the court was uuder an 

obligation to examine the effects in their entirety, including the possible availability of the 

common law, 

It should be acknowledged that with the hindsight of M. v. EL" it is most lïkely that even 

had the court considered the availability of the common law it would not have changed its 

conclusion. If the court were convinced that by the mere presence of the statutory scheme 

the common law was deemed in s~ fnc i en t ,~  then the exercise conducted below is futile, Zt 

is beyond the scope of this paper to properly analyze M. v. EL, in which the definition of a 

spouse in Ontario's Fumily Lmv Act - which included only opposite sex couples, and thus 

left same-sex couples under the previous common law regime - was successfully 

challenged. In that case the court rehised to read in the words "two persons" instead of "a 

man and a woman" into the definition, and chose to strïke down the provision, For our 

context, it should be noted that the court examined the availability of the common Iaw 

under its s.1 a n a l y ~ i s , ~  after it had already established discrimination. Moreover, the court 

accepted that the Fmnily Lnu Act came as an addition to, not a replacement for, the 

But see C. Bavis, ibid, who cautions against basing s- 15 analysis on impermissible motive (which he 
caiis "purpose"), since it might be "too subjective". This thesis does not engage in this debate beyond stating 
that in some cases it is acntally important to root out impermissible motives and not settle for effect only, Ln 
fact, it is submitted that the absence of illicit motive in Law and McKinney, played a role in the disposition of 
the case, as it should have. It ap- that the court cares about '%umessages", and its interpretation of human 
dignity is evolving toward a concept of "honoui' which is concerned with combating "insulting" messages 
contained in legislation that imply that some are better than others If such is indeed the case, bad motive 
matters where it is present, but where bad motive is not present, it does not necessarily mean that effect- 
based analysis cannot be engaged. 
85' Ontario (A.G.) v. M. and H., [1999] 2 S.C.R. 3 [M. v. H.] - 

M- v- H., supra note 851 at para- 124: "Indeed, if these remedïes were considered satisfactory there 
would have been no need for the spousal support regime, or its extension to unmamed, opposite-sex 
couples"* 
8n v. K. supra note 851 at paras. 119-124- 



common l a w .  In Vriend the legai situation was the opposite, since Bhadauria found that 

the common law was no longer available with respect to grounds covered by the human 

rights code. In other words, the cornmon Iaw as a &fa& regïme was open in M. v. K.. for 

both same-sex and opposite-sex couples, &e the human rights arena, where either the 

common law or the administrative avenue were avdable, depending upon whether or not 

the cause of action reIied upon was created by the IRPA, 

On a deeper level, it is clear from the court's reasoning that the focus was on highlighting 

the differences between the common Iaw regime and the statutory hmework, without 

paying attention either to the significance of the differences in the relevant context, or, 

more importantly, to the possible role of the court as the guardian of the common law to 

address these alleged lapses of the common law on a principled level, with respect to 

same-and opposite-sex couples aiilce. In other words, as in other c ~ n t e x t s , ~  the court 

seemed to have misconceived its duty under the common law to explicate the common law 

principles, in case of a legislative silence. Instead, the court has relied on the r n ~ r a l , ~  or 

8s Ibid at pan. 120. 
13'' Winnipeg Child a d  FarniLy Services (Northwest Areal v. G. (DK),  Cl9973 3 S.CR 925; Dobson v. 
Dobson, Cl9991 2 S-CR. 753- ' It is precisely against usiag moraiity in such a way that thÏs thesis positions itsel' For Cory and 
Iacobuccf JJ., the decision of the Ontario Govenunent to apply the statutory scheme of the Family h Act 
only to opposite sex couples is immoral, or suggests that homosexuality is immoral, Arguably, for a Catholic 
priest it would be equaiLy immoral to treat same-sex couples as opposite-sex couples- Cory and Iacobucci IJ 
sic as justices of the Supreme Court because a certain Prime Minister appointed them- For their moral view to 
become the Law of the land they have to point to sornetlüng else, othec than their own moral views. Allowing 
the judiciary to justif'y its position based on morality rather than legal principles dislodges the distinction 
between the professional discourse we c d  adjudication and the general political discourse where participants 
debate issues of morality. It also allows future judges to foilow their own moral preferences; so if ever a 
devoted Christian were appointed to the bench, one wodd expect he or she wodd feel justified in 
establishing the opposite moral views as the law of the land. Moreover, fiom a socioiogical perspective, 
relying on moralïty in such a way places the Court in a bind of sorts. On the one hand the court is proud of 
the multicultural nature of Canadian society. On the other hand, for the court to be able to turn to pure' 
morality as a legal argument, Canadian society must be homogenous to the point where debates about 
morality are no longer necessary: we a i i  share the same moral view (or perhaps we impose the same moral 
conviction). Compare to an interesting argument by B. Cossman & B. Ryder, Gay, Lesbüzn and U n d d  
Weteroseirual Couples and the Family Law Act: Accommodatihg a Diversi9 of Family Fonnr, (Reseacch 
Paper prepared for the Ontario Law Reform Commission, 1993) [unpublished], at L35-39- 



rather immoral implications of the very differencel" in its quest to find the statutory 

scheme unconstitutionai, 

In chapter one 1 have suggested in detail that the common law provides at least a starting 

point, whïch cannot be ignored, fiom which to combat discrimination in a manner similar, 

but not identical, to the scheme provided by the IRPA That is not to Say that the degree of 

protection available at common law is currently satisfactory Far rom it- But since the 

common Iaw is the default legal regime, and since in cases of Iegislative silence such a 

regime is engagea 1 have argued that a p ~ c i p i e d  approach to the cornmon law, if taken in 

its entirety and with integrity, points to the conclusion that the logic in Chn'strë v. York was 

wrong and that the power to consider irrelevant, nearly immutabIe characteristics in the 

provision of goods and services castomarily available to the general public or in the 

employment context is unsupported in Iaw- Moreover, 1 have argued that there is a genuine 

need to rid the common law of the Christie lime of argument, a chore which Lies at the 

court's doorstep, so as to correct the common law and restore its cornmitment to the best 

understanding of its principles. At the very least, the facts of Vnend, k i n g  grounded in the 

employment context, suggest the need to develop the already-existing cause of action - 

unjust dismissal - to indude protection agaïnst discriminatory dismissal on the grounds of 

sexual orientation, 

This chapter will assume the existence of a pnncipled court, mùidful of its duties as the 

caretaker of the default legd regime- Therefore, this chapter must assume that were 

Christie to corne before the court today, under the civil or common law, the answer would 

have been different. Hence, the question remains: do the merences between the common 

- -- 

851 M. v- H-, supra no te 85 1 at para. 124- 
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law as a .  adversariai adjudicative process conducted by courts of generai jurisdiction and 

the administrative tribunais created by the IRPA, amount to "discrimination"? 

2.3.2.3 Discrimination - S o m  of the differences beNween the 
Common Law and the Human Rights Tribunal 

At this point it might be woahwhile to bnefly sketch some of the differences between the 

common law and the administrative tribunal set in place to investigate and adjudicate 

human rÏghts cornplaints pursuant to a human rights code- The examination will focus on 

the IRPA, but make some geneal coments about the other human nghts trïbunals in 

Canada as weU+ 

The administrative venue, in general, relieves the complainant fiom having to pay for a 

lawyer, since the investigation and the adjudication are conducted by organs of the state. 

As a result, the procedure is substantiaiiy less costly for the complainant, but, at the same 

time, the cornplainant has Little control over the course of the investigation and subsequent 

settlement negotiations or adjudication. Of pzcticular concem might be the commission's 

discretion regarding the merits of the complaint and its power to dismiss it or discontinue 

the proceedings if the commission (or more accurately, its Director) is of the opinion that 

the cornplainant has refused to accept a proposed settlement that is fair and reasonable+lp 

Since the administrative design is premised on reaching a swift and less intrusive 

conclusion of each individual complaint, most statutes including the IRPA have instated 

compulsory settlement negotiations before the cornplaint is investigated 

The hearing by the panel is not governed by rules of procedures, and the panel is fne to 

conduct the hearing as it sees fit." However, it should be noted that, as with any other 

85a Cf- S. 20(1) of the HRCM (which replaceci on Scptember 6 1996 the CRPA). 
859 See s- 26(1) of the HRCM- 



administrative agency, and in particdar with respect to those which conduct quasi-judlcial 

functions, failure to adhere to princïples of due process may be reviewable by a court of 

generai jurisdictïon either by way of an application for judiciaL review or by way of an 

appeal. 

As for remedies, the human rights tribunal may M y  compensate the claimant or order any 

other action so as to place the claimant in the position she would have been in but for the 

contravention of the act,'" but has no express authonty to order punitive damages. 

Furthennom, it is not ciear the tribunal in Alberta may order compensation for mental 

anguish; in other provinces we find iünits on an award under such an head." In that 

context it should be noted that the human rights codes may include a speciflc limitation 

clause b d n g  the panel fiom issuing a remedy for losses that occurred, in the case of the 

IRPA, more than two years prïor to the fiiïng of the c~rnplaint .~ 

Going beyond the formal structure of the tribunal, one has to take into account the length 

of time which elapses on average between the time a complaint is Ned  and the panel's 

decision is handed to the parties. At the tirne this chapter was written, the Alberta Human 

Rights Commission was in the process of cornpiling the statistical data necessary for a 

comparison, and thus no specinc findings are referred to? 

860 See s, 28(1) of the HRCM- 
86 1 See s- 41 of the Ontario Human Rights Code, R.S.O. 1990, CH-19- 
862 See S. 30 of the HRCM- 
863 The Ontario Human Rights Commksion had a backlog of over 2700 cases in 1995 (T. Blackwell, 
"Human Rights Groups Alarmed at Plans to Reforrn Commission", CP Novc 1, 1995, quoting Citizenship 
Minister Marilyn Kushinlaii, It was criticized by the provincial ombudsman over its backlogs and delays 
(ibid.) and was taken to court in 1996 by Brock University in order to prevent a hearing into a sexual 
harassrnent complaint that had been before the  Commission for 10 years. The court was told that as of 1996 
the average delay in dealing with human cïghts cornplaints in Canada was 18 to 24 months between the fiüng 
of a complaint and the start of a hearing: "University Seeks to Quash Sex Cornplaint'', CP (Toronto) 
February 7, 1996). According to the 1998-9 Annual Reporr of the Onrarfo Human Rights Commission 
(Toronto: Ontario Human Rights Commission, 1999) the average age of a case is 22 months, that is it takes 
an average of 22 months before the Commission has resolved the investigation and decided whether to 



Filing a statement of daim with the common Iaw court, on the other hand, might be an 

expensive endeavour, since the clalmant must pay her own Iawyer and finance elements of 

pre-trial discovery, Moreover, the claimant faces the nsk of having to pay costs for the 

other party, shouid her claim be denied, However, one shodd be m i n a  of the several 

ways the courts and the legislature have mitigated that problem. First, those who are in 

need rnay qualify under a legal aid programme, IS some cases, pro-boao or voluntary 

organizations which receive fun& h m  the govenunent and fiom the private sector may 

provide additionai financial and Iegai cesotmes, Second, the court usuaIIy orders costs 

which cover at least part of the expenses of the clairnant when the cIaim was warrants an 

order in the claimant's favour. Even if the claimant fails to meet the burden of proof, the 

court rnay still order costs or at least waive costs of the other party, if it sees fit. In cases 

where the claïmant is successful and the behaviour of the defendant warrants it, the cowt 

rnay order solicitor-client costs, which rnay cover two-thirds to threequarters of the 

expense of the litigation. In other words, the common law tools of awarding costs provide 

the common law court with means to avert some of the discouraging financial barriers- 

A related issue which influences the economic reality of a law suit is the ability of the 

common Iaw court to order punitive damages if it sees fit, which rnay mach relatively high 

sums. In addition, the common law court rnay certify a certain suit as a class action, if it 

qualifies. Such a tool ameiïorates some of the access concems expressed above, especially 

if accompanied with a mode1 of contingency fees. A suit at coxnmon law is conducted by 

the parties themselves, and hence it affords them greater conml. W l e  the d e s  of civil 

procedure rnay apply onerous cost sanctions for refusing a 'reasonable seulement offer', 

transfer the case to the Board of Inquïry (EZIXMII Rights). These tirnelines do not inciude the length of the 
actual adjudication before the Board, 



these rules are generally dependant on the outcome of a tûal, so as not to discourage 

parties who nevertheless seek to vindicate a pruicip1e.- 

Another plane npon which we can sketch the differences between the two schemes is the 

general public awareness that each may promote. This educative function is central to the 

project of rights protection, as was recognized by designers of the human rights tribunals; 

thus, the commissions were entrusted with issuing reports on the state of human rights 

protection in the province (or in the federai bureaucracy). It should be noted that such 

reports may include recommendations to include additionai grounds for protection, as was 

the case in Alberta? However, it is not clear that with respect to the educative element 

integral to any decision, the administrative tribunal is in any way superior to a court. We 

must remember that the human rights mechanism was put in place so as to avoid 

unnecessary iitigation and the rupture which follows; hence the compulsory ~onciliation.~ 

Moreover, courts can use theïr reasoning to convey educative messages at Ieast as 

effectively as human rights tribunais. 

In that context is should be remembered that courts formally operate under the stare 

decisis doctrine, in which courts of Iower instances are requïred to follow precedents of 

higher instances. Even if a decision is issued by a court of the same level, courts are 

expected to address it, lest inconsistency prompt the court of appeal to intewene. 

Administrative tribunals, at least formally, are not bound by precedent. They are designed 

to reach ad-hoc decisions, ail things considered, and their reasoning is supposed to be 

drafted accordingly. It should be note& however, that in practice it is common to find 

" Compare O. Fiss7 "'Agaînst Settlement" (1984) 93 Yak 1073- 
Alberta Human Rights Review Panel. Equnlity and Dignify in Rights: A Review ofHuman Riglus in 

Alberta, supra note 672- *" According to the Annual Report of the Ontario Human Rights Commission, supra note 863. more than 
50% of the cornplaints are settled under the mediation and conciliation branch of the Commission- 



human rights panels refem-ng to decisions by other panels. The cüffierence, therefore, is in 

degree more than in kuid In any event, it is undear whether the common Iaw method010gy 

detracts in any way fiûm the courts' ability to educate the general public. While by 

definition the requirement to mfer to precedent and doctrine introduces a technical eIement 

to any judicial decision, it is unclear that decisions of adminr'strative tribunals are less 

technical, given the administrative setting of which tribunal decisions are a part. Moreover, 

as our experience informs us, judicial decisions often include less technical parts, which 

apped to the generai public (or to the media). Furthermore, if we examine the educative 

function beyond its effect on the 'general public', it would appear that the common law 

methodology might in fact be better suited for educating the professional community - 

lawyers, judges and policy makers - as it provides for reason-bound professional 

discourse. This point will be fuaher dïscussed below. 

In evaluating the ability to promote education regarding human rights we shouid be 

mindful of other details. For example, human rights tribunals may be more effective if we 

believe that adjudication rnight aiienate the two adversaries, while a conciliatory approach 

might provoke less antagonism and resentment. & however, we are of the opinion that the 

symbolic capital associated with the proclamation of "the Iaw" is more effective, it seems 

the common Iaw design might be more attractive. Furthermore, for the educational 

component to be effective, other elements should be in place: the availability of the 

decisions, that is, whether the decisions are reported in a comprehensive law reporter and 

are part of a legal data bank, as weU as the exposure the decisions receive through the 

media within the general public. Other factors might influence the ability of an 

adjudicative body to educate effectively, such as the ciifhise support the adjudicative body 



enjoys among the general public* and the degree to which its decisions (and membership) 

are perceived as impartial-= It is not clear that such factors point to any clear advantage 

held by the human rights tribunal over courts of generai jurisdiction so as to labd one 

system supexior to the other. 

Another potential element which might set the administrative triïunals apat is their 

expertise- Members of the Securïties Commission understand the intricate, localized field 

of the securïties trade; members of the Review Board under the Criminal Code are experts 

in the intersection of criminal law and psychiatry, expertise which is necessary in order to 

decide the fate of those found not criminaily responsible for reasoas of insanity, It shodd 

be noted, however, that it is not clear such an advantage in expertise is attahable in the 

human rights context, since the subject matter under consideration is rights themselves, 

presumably the bread and butter of the common law. Moreover, as the Alberta scheme 

reveals, the administrative tribunal may refer questions of law to the court of the Queens' 

B e n ~ h : ~  arguably suggesting that its expertise does not necessarily extend to questions of 

law. Indeed, courts of general jurisdiction have shown little deference to the human rights 

tribunals, at least as far as interprethg scope and application of rights is c~ncerned."~ Other 

indicia of expertise, such as the qualifications of the adjudicators and the lawyers 

appearing before the panels are more dificuit to measure. The human nghts commission 

might be staffed with highly qualified personnel, weil-versed in this field of knowledge, 

867 T.R, Marshall, Public Opinioo and the Supreme Court (Boston: Unwin Hyman, 1989); G- Caldeira, 
"Neither the Purse Nor the Sword: Dynamics of Public Confidence in the Supreme Court", 80 A m  Pol. Scf. 
Rev. 1209 at 1210, 1224 (1986); W.F. Murphy & J. Tanenhaus, "PUbLIcity, Public Opinion, and the Court" 
(1990) 84 Nw. U- L Rev, 985. 
868 Compare R.D& supra note 642. And see M. Shapim. Goum A Comparative and Po~iticof AmCysiS 
(Chicago: University of Chicago Press, 198 1)- 
869 S. 27 of the HRCM. 

Cf. K. Schucher, "A Furthet Dimïnishing of the Role of Human Rights Tribunais: Cooper v. Cmadùzn 
Human Righrs Commissron; Bell v. Canudùxn ff~uman Rights Cornmirsion" (1997) 5 CLE-LJ. 173 at 188- 
And ci.. La Forest J. in Canada ( A G )  v, Mossap (1993), 100 DLR. (4&) 658 (SC.C), arguing that since the 



accompanied by professionai Iawyers arguing the case for the defendant. However, it couId 

be the opposite- Or the professionalism of the parties before the court, including the judges, 

codd be of equai degree to that found in the trïïunals, Empincal research is needed More  

any assumption c m  be made with respect to possible merences between the human rights 

tribunals and the courts of general jurisdiction, 

Comparing the two regimes païnts a complicated pichue of pluses and rninuses. It is 

therefore not surprishg that in the US, plaintiffs have the right to choose their venue; this 

approach was advocated by Mrs. Bhadaurïa, who Iost in the Supreme Court of Canada on 

that issue."' Given that in Canada those who were discriminated against on grounds 

enumerated in the human rights codes m u s  (uniess the code contains a provision to the 

contrary and unless a preexisting cause of action is available)  un only to the human 

rights tribunal and may reach the courts of generd jurïsdiction only on appeal, it is not 

clear that a d e  requinng those who were discriminitted against on grounds not enumerated 

in the code to cornplain to the common Iaw courts amounts to discrimination. 

Ali of the above is not to Say that the human rights tribunals are in any way redundant. 

Indeed, they are fulfilling an important fiuiction within Canadian society, especiaily in 

Light of the failure of past common law courts to approach the common law in a pnncipled 

manner. U m e  the US., Canada did not have another tier within the judiciary to rnitigate 

the failure of the courts of general jwisdiction. As the legislatures have noted," there was a 

genuine need to m a t e  an alternative design that was more sensitive to the concept of 

equality so as to introduce, implement and enforce the idea of anti-discrimination. In that 

context, the tribunais are providing needed relief for many, and by their very existence 

Canadian Human Rights Code did not include a privative c lam,  no deference to the commission's decision 
was warranteci. 
"' BhrrdauM, supra note 702- 



deter and educate others. Moreover, they contebute to the development of the I ~ W , ~  Yet 

the question remains: is directing some types of discrimination to the tribunais and others 

to the common Iaw courts discnminatory? 

At this point we shodd perhaps revisit a basic objection d u & d  to previousty: even if we 

show that the systems are not different enough so as to point to a detrimental treatment 

which amounts to discrimination, are we not in fact conhnted with a "separate but equal" 

type of a .  argument? Or put differently, why does sexud orÏentation deserve to be treated 

differently, even if such a treatment is not detrimental enough to be deemed 

discriminatory? 1s not the very differentiation infused with discrimination, since the 

legislature has in fact chosen not to extend a certain protection to those discriminated 

against because of their sexual orientation? 

Arguably, this intuition drove the court to find discrimination, especiaily since the 

legislative motive in this case was problematic, even though the court did not explicitly Say 

so. However, it is not clear from an anaiytical point of view that a decision to deal with 

some grounds of discrimination in the common law courts, while other grounds are 

referred to a tribunal, is susceptible to the same criticism launched against the separate but 

equal rational accepted in Plessy"' and rejected in Brown."* If indeed we assume that the 

common law regime and the statutory regime provide qualitatively equal, even if different 

protection, directing some types of injuries to one instinition and others to another is not 

segregative, since both institutions &ai with ail groups, should members thereof be 

discriminated against on the grounds which fall within their respective responsibfities. So 

if discrimination on the ground of sexual orientation, physical appearance and political 

Tarnopolsky, ssupm note 701. " Lmv v. Canath, supra note 823 at 518,537. 
874 Plessy v. Ferguson, 163 U.S. 537.16 S-Ct- 1138 (1896). 



views is deait with by the common hw courts, it is not clear that people who are 

discriminated against on these grounds are segregated more than a mindty shareholder or 

a labour union who have to tum to the secunties commissions or labour boards for 

discriminatory grievances which fa under these trïbunals' respective jurisdiction- 

It could M e r  be argued that unlike Plessy, which dealt with prosecuting "a one-eighth 

black person" for sitting in a whites-only railway carnage in violation of a Louisiana 

statute, the distinction underlying Vnénd is between two rights-protecting systems, one 

corrective in nature and the other distributive. In other words, it would be the distinction 

created by sending Mr. Plessy to the Human Rights Commission and Mc Vriend to the 

common law court, As argued above, both systems shouId remedy grievances, unlike the 

result of the U.S. Supreme Court ruling in Plessy. 

However, this fine of argument might be somewhat thin- We wodd Lice to find a rationale 

which could support the actual differentiation chosen: why specificaily sexuai orientation 

and not race? 1s there something unique about the problems that discrimination on the 

grounds of sexual orientation raise which discrimination on the basis of race, age or marital 

status does not raise in our culture? And of course, which institution is to decide whether 

such possible differences ment disparate institutional procedures? 

2.3.2.4 Beyond Distinction and Discrimination 

Having analyzed the possible distinction created by the Iegislative silence and having 

canvassed some of the differences between the IRPA and the common law in order to 

establish detrimental treatment (as a matter of benefivprotection and as a matter of symbol) 

we have identined arguments pointing in different directions. Moreover, we have 

"' Brown v. Board of Eductztim, supra note 642. 
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experienced the absence of a paradigm which could inform us which differences are 

relevant, which are not, how some differences c m  offset others or whether the mere 

presence of a distinction sufnces for discrimination. It seerns that we: r e q u k  the aid of 

some substantive theory fiom which to approach this question and through which to 

evaluate the significance of the possible differences between the administrative tribunal 

and the common law court of general jurisdiction. Concluding that since differences exist, 

there dso exists discrimination because of the messages the public may reçeive, may be 

seen as a rush to judgment, especialiy once we reaiize the potency of the common law to 

generate opposite messages- It seems that we must shift to the reaim of theory behind these 

two adjudicative bodies, thereby exposing yet another ciifference between the stahïtory and 

the common law regimes, this thne one centered on the adjudicative bodies which may be 

entrusted to enforce the noms under each regime and the interpretative methodology that 

guides their operation, 

Moving from the doctrine of S. 15 as developed by the court to theory requires a 

methodoIogicaI acknowledgement, since the court is not expected to operate on the level of 

theonzing about the practice. Theorking about the practice or about the discourse which 

organizes it is seldom explicitly engaged in by the court in its judgment, and for good 

reasons ." Nevertheless, theory might prove important not only descriptively but 

prescnptively, in so far as it may illuminate aspects of the court's activities and form a 

basis for critical analy~is .~  

*'' S. Fish Doing What Comes NaturaIIlyr Change, Rhetoriç. anù the Practice of ïïteory Ur Literary and 
Legal Studies (Durham, N-C: Duke University Press, 1989). '" See debate between Dan Cohen (M. Dan-Cohen. 'Zisteners and Eavesdroppers: Substantive Legal 
Theory and its Audience" (1992) 63 Colorado L Rev. 569) and Post (R. Post, 'Zegal Education and the 
Practice of Law" (1992) 63 Colorado L Rev- 615). 



The theory advanced here is one which conceptualizes the operation of an adjudicative 

body as related to the feanues of the legal regime of which it is a part. Thus, whiie both a 

court of law and an administrative tribunal qualifi, as adjudicative bodies, they are 

nonetheless distinct, in part because they draw their legitimacy h m  different sources, are 

govemed by a ciiffereut theory of justice and are guided by a different interpretative rnodel. 

Such ciifferences, to the extent that they exist, are reflected in the type of discourse that 

governed adjudication in each body and wbch is embedded in the body's decisions. If 

such is the case, we have to examine the features of the different 1egaI regtmes as refl ected 

in the design of each adjudicative body, including the type of discourse each adjudicative 

scheme is designed to generate, and evaluate whether they are suited to confiont the social 

sphere of human interactions at han& To this question 1 now tm. 

2.3.3 Common Law Courts and Administrative Agencies: Two 
Types of Discourse 

2.3.3.1 Administrative Tribunals - Bureaucratie, Distributive 
Discourse 

This subsection examines the featwes of the administrative tribunal, By definition, 

administrative trïbunals operate around a bureaucratie mode1 of ùnplementing a definitive 

policy laid down by the legislature. They rely for their operation on empowering 

legislation - one demarcating the "vires" (jurïsdiction, or cornpetence) of the tribunal. They 

require a specXic grant of authority to carry out a specific agenda as part of the executive 

branch. In short - they require a well-defined compass or series of guidelines, which 

infoms members of the aibunals of their purpose. Administrative triiunals as a creation of 

the statutory regime are the adjudicative organs of the executive. Tribunals such as the 

Secunties Commission, the Labour Board and the Parole Board were put in place because 

the legislature determined the relevant factors to be considered and mapped the relevant 



interests so as to provide the executive with a code to be implemented As a general matta. 

the code identifies a set of social goods and contains a set of  distribution rules, which 

should govern the allocation of these goods. What is expected of the tn'bunals is that it 

assess the facts and exercise judgment - informed by the members' experience and 

appreciation of the social conditions and dynamics - regarding whether the facts of the 

specific case before them match the codified paradigrnatic cases, in iight of the distributive 

goals of the legislation. In so doing tnbunals implement, on a daily basis, policies set out 

by the legislature, 

It should be noted, of course, that not aU tribunals are of the same cloth. Some have a 

greater role as Iaw makers, since althou* the governing principles and general direction 

were identined, the sphere of activity requires specific and precise d e s  of conduct, and 

the "distance" between the general pnnciples of distnïution and the actual d e s  of 

decision requires an intermediate body of Iaw generated by the tribunal. The Securities 

Commission might be an example on point. Nevertheless, it should be recalled that the 

tribunal was created for a reason: it has a speciific agenda in terms of the desired result- 

Further, it should be noted that the tribunal is not bound by its own decisions, but rather by 

the general policy set out be the Legislahue. Therefore, the law it generates is of a more 

tentative nature. 

It is not surprising that the govemment retains a great degree of control over tribunal 

agenda and performance, given that the administrative tribunal despite its quasi-judicial 

nature was nonetheless created to implement legislative policy as part of the executive. 

The govemment of the day supervises the specific decisions and may intemene by 

redraiting the tribunal's jurisdiction if it seeks to expand or restrict its reach, or if it 

disapproves of a specifïc decision because it fnistrates the achievement of the legislature's 



curent set of priorities, Simïiarly, the executive retains its control by its grip over the 

nominations to the board, including the revocation, or the non-reappointment of members. 

Thus, the executive can ensure that people holding the views it sees as most conducive to 

the task at hand will sit on the relevant panels. Moreover, the govemment retains control 

over the budget of the tribunal, thus innuencing its ability to be more or less effective, 

according to goveniment pnonties and the tribunal's performance. 

Clearly, however, the administrative tribunal is not a puppet of either the legislature or the 

executive. Part of the idea behind creating an administrative tribunal is that it is able to 

process claims without a priori siding with any party, even if the govemment has favoured 

one of the parties. But it would be inaccurate to view the administrative ûïbunals as 

enjoying the same type of independence as courts do, for better or worse. The point of the 

design is to allow the govenunent the flexibility necessary to govem a certain social sphere 

by deploying an adjudicative ami with which to supplement and enforce its policies. 

On a more abstract level, legislation establishing an administrative tribunal can be 

categorized as part of a top-down mode1 of law making, which is premised on a 

comprehensive, grand theory held by the legislature and compartmentalized into clear 

boxes of decision d e s .  The continental code is a classic example. The adjudicator 

operates withïn a "closed" or exhaustive system of rules, which requires her to classify 

each interaction and apply the nom amiched to the classï£ication. For example, when 

confionted with a denial to hire a person because he is black - Le., when the field of 

activity is one of employment, the relevant action is a denial of an opportunity and the 

motive is racial - the adjudicator can classify the interaction as discrimination. We may 

then pmceed to the next stage, which will provide the adjudicator with certain powers with 

which to respond to such discrimination and distribute the social good in question. This 



methodology of law making can be termed as "pigeon holing"?' and can be effective when 

the grand theory is developed enough to encompass the entire field of interaction so that a 

classincation and a power (or a decision d e )  is always avaiiabIe- We can enumerate the 

probable scenarios we seek to regdate and spell out what is our preferred outcome when 

confronted with such scenarios (e+, provide the claimant with the denied access or 

opportunity or educate the public so as to avoid such behaviour in the future or reach 

reconciliation so as to secure sotidarity while enswuig that the harm was recognized and 

the claimant compensated, etc.)- 

However, this methodology may be inadequate once implemented in a sphere that is not 

fufly theorized. The îrïïunal might Iack the clear compass to guide its decisions. In a social 

terrain not fully mapped, the tribunal would seek to implement the agenda conferred upon 

it by the legislature, but since the policy was crafted only with partial recognition of the 

interests, goods and rights at play, the work of the tribunal might prove rough going and 

the goals difficult to achieve without trïggering confiïcts with those interests and rights of 

which the legislature was unable or unwilling to take adequate notice. 

From this somewhat crude scheme emerges a distinct type of discourse: one that is 

organized around knowledge already established, goods h a d y  identifie& values already 

discemed and found to cohere, principles already sufficiently crystallized and rights 

analytically reconciled. That is not to suggest that the discourse requires full knowledge of 

reality or could not tolerate any disagreement. Such a requirement is not only unrealistic, 

given ou .  mortal and otherwise limïted capacity to obtain the one and only moral tmth in 

full; it also negates the very idea of judgment. If such full knowledge were attainable, we 

could have replaced the human mind with a machine. However, the discourse with which 

"' D. RCauw, "Of Pigeon Holes and PrincipIes: A Rezonsideration 
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members of administrative tri'bynals, as a conceptual matter, conceive of their de, 

approach judgment and provide reasons, is one which assumes that the signincant value 

choices have already been made by the iegïslature. Therefore, the discourse, like any other 

bureaucratic discourse, is one of implementation. It requires what might be termed as weak 

discretion, namely the discretion to ascertain the facts and ident- the re1eva.t norms that 

should apply, but once such processes are accomplished, the work of the adjudicator is 

complete; somebody else is responsible for the content of the nom and for making sure the 

nom is justifiable as part of the grand mord theory- The adjudicator is not required to 

search, articulate, conceptualize and defend the principles and goals themselves. In that 

respect, it is performing a topdown type of justification, which the professional 

community, the executive and the legislature c m  review accordingly. W e  can examine the 

tribunal's reasoning, where such reasoning is required and provided and exercise our 

judgment regacding the match between the evidence and the applicable n o m  in Light of the 

pre-established policy the tribunal was set in place to pursue- 

2.3.3.3. The Common Law and the Common iaw Courts 

The classic common law methodology is different; it is not about pursuing any result- 

oriented policy, but rather about elucidating the very principles which flow fiom the idea 

of Iaw - a structure of corrective rights and obligations - as a concept which applies to 

people as moral agents" Living in a comxnunity? Or put differently, the model assumes 

that the adjudicative body's goal would be on the abstract level of pmuing, in a principled 

manner, those interests which are fundamental to us as humans. In our context, the classic 

resented to the Learned Society, June 1999) [unpublishedJ+ 
g9 E. Weinrib. 7ne Iàea ufi'rivote Lmv (supra note 9). 
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common law methodology does not assume full and complete knowledge of these 

principles, or at least does not assume laiowledge regardïng the scope and application of 

these principles in actud Me. In that respect, it is a bottom-up design, in which reason by 

analogy plays a prominent role. Few paradigmatic cases are identified and a chah  of "if- 

then" analogies tests the possible goveming principle: since case P has been decided in a 

ce- way, then the principle codd be X, but that would mean it should govem case Q, 

another paradigmatic case, as weil, and since case Q was decided the other way, X could 

not be the principle that can provide a consistent justification for both cases P and Q. 

Either cases P and Q could be distinguished, or we shodd prefer prïnciple 2, which could 

explain both. 

This methodology acknowledges the lack of a grand theory other than the very idea of 

moral agency and the communal life of humans and law. But since mord agency and the 

concept of a community in and of themselves do not necessarily provide a speCifïc List of 

rights and duties in acnia.1, embodied Me, nor the scope of such rights or the matrix which 

controls clashes between rights, the court faces a creative role of searching for a prïncipled 

doctrine, or designing such a doctrine, defining its reach and defending its premise in 

concrete cases. Philosophically speaking, such a methodology can be seen as incorporating 

empincist elements of epistemology, which aüow for trial and error in search of the 

tentative truth. 

Institutiondy, the bottom-up paradigm requires a court of general jurisdicaon, namely an 

adjudicative body which possesses the residual powers to investigate principles of law in 

their entirety. Since its logic operates on analogy and given that consistency is an essential 

element in the definition of a principle, the common law court requires access to the entire 

domain of social interactions so as to be able to deduce and induce from case to principle 



and back to the case before the court It does not rdy for îts operation on a positive gant of 

authority, which would set out a specinc socia l  agenda of specified prefemd end-results. 

The discourse around which such a design is organized aüows the bench, the bar and the 

academic world to participate in the quest for the principles that best fit our paradigmatic 

cases under our conception of Iaw. It aliows those three interpretative co~~munities to 

communicate, through reasoning in judgments, arguments before the bençh and law review 

articles, to assess the consistency and coherence of the doctene, or the validity of the 

analogies. It is a dynamic discursive design, since it invites constant reexamination of the 

analogies made and the principles established. It might, at the puce of less certainty, allow 

us to revisit any point in the entire spectrum of the anaiytical structure - fiom the subject 

of law, namely the person, through the basic p~c ip l e s  or imperatives which should govem 

the subject as an autonomous member of a community, to the technical d e s  laid down in a 

specific case. It allows us, as members of the common law community, to present several 

possible rationales and defer judgment untü such a case arises in which the ciifferences 

between these rationales will require a decision. It allows t h e  for discussion, for which 

pnce it pays with some ambiguity. 

As mentioned above, this discourse, by definition, rnight suit social spheres in which the 

rights and interests of those involved are not easily discoverable or reconcilable. Tt might 

be best suited when agreement exists with respect to results of some paradigmatic 

confiicts, but not as to the rationde which best explains the result. In such cases, partially 

theorized agreements,=' while introducing some indetermina~y,~ allow us to remain in 

" Sunsteia supra note 653. 
88+ C. Ku& %st Disagreement Indetermïnacy and Rationaiity in the Rule of Law" (1994) 103 Yde LI. 
997; and see Lessig, supra note 639. 



pursuit of a better conceptua/izationm of the relationship between a person, the law and the 

coxnmunity. 

2.3.3.4 Common Law, Administrative Tribunals and 
Discrimination on the basis of Sexual Orientation 

Armed with the conceptualization of the two types of discourse descrïbed above, we can 

approach the question of whether the non-inclusion of discrimination on the bais of sexual 

orientation under the administrative tribunal design amounts to discrimination, or whether 

sexual orientation presents a unique situation not contemplated by the design put in place 

by the legislature, In order to do so we have to determine two factors: k t 7  we should 

determine the existence of a grand theory of which the specific goals of the administrative 

tribunal are part. After we determine whether the tenain of rights (or goods) has been 

sufficiently mapped, we have to dete=-ne whether the organizïng principles upon which 

the tribunal is founded capture sexual onentation. Shouid we find that the design placed by 

the legislanire reflects such nearly exhaustive knowledge of the relevant social sphere, and 

should we find that sexuaI onentation f d s  within the grand theory or full analytical 

structure that the legislature installe4 we are justified in demanding the legislature to 

provide arguments under S. 1 foc its decision not to include sexual onentation, knowing 

that such convincing arguments are difficult to corne by. If, however, we find no clear 

conceptualization of the legal landscape, or if we find that the case of sexual onentation 

raises a clash of rïghts (or values) not settled by the legislature7 it seems that opting for the 

discourse generated by the cornmon law court, built on the incremental search for the 

goveniing pnnciples is justified and thus the distinction does not amount to discrimination. 

883 M- B M ~  and W- Weaver, eds., Pragmtrrm in knu and Society (Boulder: Wesîview Press, 199 1). 

CHAPTER- 430 



Has the Iegal landscape been thoroughly mappd so as to M y  establlsh the theory of the 

human rights tribunal, as an administrative agency? Denise Réaume suggests a negatïve 

answer, at l e s t  with respect to the identification of the harm we are seekuig to prevent?' 

She points to the conspicuous absence of a definition of discnmuiation in ail human rights 

codes, and argues bat without such a definition, without a clearer knowledge of the ham, 

using the pigeon-hole methodology is detrimental to our fight against discrimination since 

instead of figurïng out what it is exactly that we are trying to eliminate we concentrate on 

the exercise of fitting each case into the proper dot. Such an exercise proves futile when a 

non-enumerated ground appears, as is the case with obesity, which can ody  forcefully be 

fitted into physicai disability and thus provides protection only to those whose obesity is a 

resuit of a demonstrable medicai condition? Similady, the adjudicator confkonts a 

problem when the claimant argues discrimination because of the intersection of two 

grounds. For example, a black woman claiming discrimination on the grounds of race mui 

gender faces difficuities in estabiïshing her claim if the employer d e s  out race by pointing 

to the black men he hired and d e s  out gender by pointing to the white women on boarû? 

In short, Réaume views the current mode1 under which the human rights tribunal operates 

as reflecting an ill-advised design, since it establishes pigeon holes without talang proper 

count of the entire flock, It should be noted that Professor Réaume does not address the 

institutionai question of common law courts versus human rights tribun al^.^ Furthemore. 

R6aume. supra note 878. 
Ibid, citing J.P. Howard, "Incornpletc and Indifferent: The Law's Recognition of OMty 

Discrimination" (1995) 17 Advocates Q, 338. 
886 Ibid., refemng to De Grafenrreùi v. General Mmrs ,  413 F. Supp. 142 (ED. Mo. 1976). 

We should note that at this point twa options are possible: either to reconfigure the hurnan rights 
tribunal to closely resemble a common law court by ailowing the trïïunal to consider analogous grounds and 
andogous spheres of behaviour, as welI as develop the necessary defenses- This move ought to be 
accornpanied by altering the nomination mechanism so as to provide greater independence to the tribunal, 
coupled with greater separation between the investïgatory and adjudicative branches of the tn'bunal. 
However, such an approach diminishes the control and responsiïility the legislature has over the exact 
agenda of the commission and the panels, and thus removes some of the advantages o f f i  by the design. 



her critique addresses the concept of discnmination as such, which is not to the 

problem of sexual orientation. 

The lack of an overall theory under which to approach discrimination is apparent once we 

review the hïstonc development and paradigmatic cases (which later became "pigeon 

holes") that served as the building blocks of the adminisirative design. The prohibition 

against exclusionary signs ùi public places,= agauist discrimination in hinhg, firing or 

sala ries^' against discnmination in housing or in the provision of goods and senices 

customady available to the general publics" reveal that the Iegislature had a specinc 

agenda with respect to specinc social goods, rather than a grand theory. Wihin a decade of 

the enactment of the Ontario Human Rights C M '  it would be fair to say that the 

legislature was able to conceptualize the legal landscape as containing paradigmatic cases 

in which a discriminatory motive against blacks, Jews or women was clearly present, and 

which were dealt with at common Law using an expansive interpretation of fieedom of 

contract and property nghts. The legislature sought to intervene and ove- the common 

law. Later, the legislature accepted the possibility of effect-based discrimination and 

expanded the list of prohibited grounds to include a wide array of characteristics, of which 

al1 have in common their nearly immutable nature and centrai role in constnicting one's 

identity. At this point, it appears that the legislature has conceived of access to some goods 

and services as a certain good which the common law failed to provide to some. 

Consequently the legislature set up a scheme to redistribute the good to those who were 

Alternatively, we can ovemiie Bhadauria so as to concurrently open the common law courts to c1aims o f  
discrimination. The former option requires an active intervention by the legislature and the latter can be 
achieved by an activist court, 
888 cf- Racial Discnrnùlan'on Act. S.O. 1944, cc 5 1. 

cf- Fair Employment Pracnkes Act, S.O. 1951, c. 24; The FernaCe Employees Fair Remuneration Act* 
S.0-1951, c. 26, 

cf- Fair Accomrno(iûtion 
expanding protection to housing. 

Practices Act, 1954, S.0 1954, c- 28, and see amendrnents of 1960-1 



previously excluded or underprïvileged In short, the legislature c o n ~ e p ~ z e d  the field as 

including a cIash between distributive equality on the one hand and k e d o m  of contract 

and property on the other. And its goal was to reverse the (unsatisfactory) common law 

conclusion by promotïng equaüty, that is, by enswing equal access and opportu~ty in 

certain spheres of interaction- 

In order to implement its intervention in the common law, the LegisIature set up the human 

nghts tribunals. Perhaps the reasons behind such an institutional move were a combination 

of mistrust of the court and the adversarial Iegalism that adjudication entails. However, the 

title of the institution created is somewhat of a misnomer- The only nght the human rights 

commissions and trïïunals were originaliy empowered to promote was equality. The 

legislature chose an ail-inclusive name, but the Sght enumerated was only the nght not to 

be discriminated against (in certain circumstances and on certain grounds). Such is stiU the 

case with several codes, including the IRPA. However, as we may recall, equaiïty is not 

the only human right Freedom of expression, freedom of religion, and the Liberty and 

securïty of the person are of equal centrality within the fabric of ri@, if we Mew nghts as 

part of a reason-based design which flows from the concept of human dignity, or which is 

designed to protect the exercise of moral agency. Indeed, under an expansive interpretation 

of the bonafùie quaiïficationm the tribunal may consider the reasonableness of employers' 

practices or the unreasonaüleness of imposing upon them overly stringent equality 

requirements, and in so doing may take into account other rights. But the tribunal was not 

empowered to promote or protect rights other than equality and even that promotion was 

situated, as mentioned above vis-à-vis freedom of contracts and property. 

CE Haman Rights Code. S . 0  1961-2, C. 93 
Simpson Sears, supra note 844. 
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It is in îhis context that the reIevancy of sexual orientation appears, since eatangied with 

recognizing homosexuality as an unjustïfied ground of discrimination is a claim for 

freedom of religion, fieedom of expression and a variant of both, nameIy the fieedom not 

to be associated with certain practices or views which are against one's convictions. Those 

rights represent waters barely charted by the administrative topdown design that was put 

in place to safeguard against the abuse of k d o m  of contracts and property rights- 

In order to avoid misunderstanding it shouId be noted that sexual orientation, in and of 

itself, does not necessarily pose greater anaiyticd difficuities than other grounds upon 

which our society disceminates, or may discriminate, and which we find intolerable. There 

is nothing in sexuai orientation that cails for less protection than religion or marital statu- 

Sexual onentation happens to be situated, because of the religious and moral traditions that 

we happen to have (in which sexuai morality plays, or at least used to play, a prominent 

role), at a fault Line between equaiïty and fieedom of religion and expression. In other 

words, there is nothing inhuisicalIy Werent about sexual orientation which sets it apart, as 

a matter of logic, from marital status or nationality as grounds of discrimination. However, 

as a matter of social context, because we have the religions that we do and because these 

religions have developed as they did, removing the legal bais which a o w s  members of 

these religions, or the institutions of these religions, to distinguish (Le., discriminate) 

between homosexuals and heterosexuais is tantamount to unthreading a key component of 

what these religions stand for. Such a move, then, conflicts with the notion of -dom of 

religion, or conscience. 

Let us examine the unique challenge which sexuai onentation poses. Deeming sexual 

orientation as a ground the consideration of which is irrelevant in the social spheres 

govemed by the Code brings into conflict the demand for equal treatment with the demand 



for respect for religious hedom, as the staging of Mr. VSends case dramatizes. Beyond 

the question of whether before the court was the right case upon which to establish that 

non-inclusion amounts to disceminati~n,~ it is dif6cuIt to ignore the tension between the 

deeply-held religious convictions that view homosexuaI practice as a sin, and the demand 

to treat homosexuals as equals. It is difncult to ignore the religious implications of a duty, 

incwnbent upon a religious institution, to include those who the church by embracïng 

a particuIar religious "sin" as members of the congregation, or to hire those who opedy 

disobey the teaching of the Church as teachers. hposing upon religious people or 

institutions an obligation to treat homosexuals the same as heterosexuals amounts to 

imposing upon them another religion, 

As ailuded to before, one could c l a h  that under the admlliistrative design this tension 

would be accomodated under the 'bonajfde occupational qualincation', which does not 

mention freedom of religion by name, but nonethelessi exempts a church fiom the 

requirement to consider hiring members of another faith as teachers. We should note, 

however, that it is not clear from the IRPA design that this exemption appIies across the 

board with respect to all grounds of discrimination and aU social spheres. This point will 

be M e r  investigated under the section, Remedies, below. But perhaps more 

fundamentally, it is not clear that the tenn 'bonaj53e' applies to the position held by the 

CathoIic Church with respect to homosexual sexual practices. The Church sees 

homosexual practices as a sin, no different than bestiality or adultery, and argues that 

society s hould register its disapproval in light of the fact that social attitudes were shown to 

893 93. Vriuid's claim, that hc was deoieci a substantive protection because he could mi< turn to the human 
rights tribunal, must assume that had he been able to access the tribunal it wouid have made a difference with 
respect to his legal tight to get his job back- But it seems very difficult to ceconcile such an assumption with a 
freedorn of religion claim presented by the church, If, on the other hand, we assume that on the facts of 
Vriend, King's CoUege wouid have cnjoyed a bonufide occupational exemption, the Court could have done 
better in picking the case upon which to estabtish discrimination by non-inchsion. 



be an important factor which influences the development of one's sexuai identity and 

practices. This is a mereut  stand than the one taken m modem times by the Catholic 

Church regardhg Judaism, or, for that matter, the Protestant wing. The Church no Ionger 

sees Protestants or Jews as sinners, ody as those who chose to pwsue their faith in G d  in 

a different way, albeit a wrong one. But ever since the Jews were exonerated f?om the 

crucifîxion of Jesus and given the relatively low rate of inter-faith missionary activity, it 

seems that at Ieast withh the Judeo-Christian world, the claim of a Cathoiic Church to be 

exempt fkom hiring Jews shows no disrespect to Iews- ImpIied in it is a recognition that a 

synagogue should be exempt fiom hiring pnests; namely, each religion acknowledges the 

right of the other religion to exist, without waving its c l a h  to be the 'true' religion, In that 

sense, we can talk about a 'bona me' stand, which is premised on mutuai recognition. 

Such is not the case with respect to homosexuai practices: Accepting, for example, same- 

sex marriage (which might be the equivalent of recognizing the other church or religion) is 

seen by Catholicisrn as a threat to the very idea of mamage and thus robbing Catholics of 

this institution which is traditionally so chenshed. Perhaps in the future the major religions 

will come to accept homosexuality as they have come to accept each other (and the idea of 

a secular state). But as it now stands, the vague guidance found in the term 'bona fide 

occupational qualification' fails to provide an adequate stmcture with which to approach 

the kind of clash between fieedorn of religion and equality presented by relegating en 

masse the processing of claims alleging discrimination on the grounds of sexual orientation 

within the private sphere to the human rights tribunals. 

*% The "Kinsey Reports": A C  Kinsey, et aL, Sexzuzl Behaviour in the Human Mate (Phüadelphia: WB. 
Saunders, 1963); A. Kinsey et al, Sexual Behaviour h the Human Fernale (Philadelphia: WB. Saunders, 
1953). 



The fadt line between equalzty and fieedom of speech traps semai orientation in a simüar 

manner, perhaps best ÏlIustrated in our context by the fdout  fonn Vi-iend. Afier Vriend 

was handed dom, many in .Aiberta were offended and some chose to express their views 

in the media? Some went as far as purchashg advertising space; the Globe and Mail, 

hardly a conservative paper, sold space in which an advertisement vehementiy opposed to 

Vrfend was pubLished? The hilI page ad, sponsored by "the veteran Canadian Churchrnan 

and Christian activlst", ML Ken CampbelI, was titled Cana&? Supreme Court Has No 

Business Imposing Bathhouse Moraliiy' On the Churches and in the Nation? LMng 

Rooms, and included 5 separate pieces, one of which was wntten by Mr. John MckelIar, 

the director of Hope - Homosexuats Opposed to Ride Extremism. In essence, the ad 

argued that we should discriminate against the practice of extra-marital sex, including 

homosexual sexual intercourse, because such practices are contrary to the teaching of the 

Church. Under the banner of protecting the traditionai defi~tion of a family, the ad urged 

Premier Ralph Klein and the Alberta legislature to use the ovemde clause. For many the ad 

was offensive"" - indeed, it is difficult to read without registenng some revulsion - and 

gay organizations considered filing a c l h  with the human nghts commission against the 

Globe and Mail for violating the prohibition against publishing or displayhg before the 

public or causing to be published or displayed before the public any notice, sign, or other 

representation indicating discrimination or an intention to di~criminate.~' As we recd,  

because Vi-ïend read in sexual orientation into the entire IRPA, section 2(1) was not spared; 

thus a representation indicating discrimination or an intention to discriminate on the 

895 C$ Aima Mitcheii, "Phone-in T& show reflects full spectrum", [ T m W  Globe Md Mail (3 April 
1998) A4; "Joy and Outrage over Vriend", Letter to the Editor, [Toronto] Globe and Mail (8 A p d  1998) 
A15. 

[Toronto] Gbbe and Mail (U April1998) A17. "' 
See [Toronto] Gfobe a d  Mail, Leîiem to oie Editor (21 April1998) AL8; (22 AprilL998) A19 "* S- 2(1) of the IRPA. 



grounds of sexuaI orientation was barreci. Eventuaily, a human rights claim was nled 

against the Globe and Md in Onîario, where the Code contains an even stmnger 

prohibition against "incitement to discnminatet'? To date the Commission is investigating 

the matter. 

Putthg aside the twist presented by this scenarïo - namely, that the speech included a 

minority perspective within a minonty, a gay person opposing gay interests - the clash 

between freedom of expression and equality is obvious, The section, as mentioned above, 

was origindïy designed to fight White Only' signs in hotels and restaurants, Was the 

nghts terrain thoroughly mapped in non-co~~~meriat contexts, especially those not aimed 

at children or to which children have less access, so as to empower the hwnan nghts 

tribunal to sit as a censorship board? Are those opposing gay rights because they cherish 

the conservative teachings of Christianity barred fiom expressing their Mews in the private 

or public spheres? Does the Globe and Mail, or the media in general, violate its role in a 

democracy when it ailows (or does not allow) for such views to be heard without editorial 

alterations? Are we in a domain where we can fight speech with more speech, as the court 

in Thomron Navspaper? asserted, or are we in the shadows where we have to silence 

some views as k ing  either too offensive or too dangerous, as stipulated by IGeegmaTL 

In that context it might be worthwhile to glirnpse south of the border, and recaü the basic 

premise of fieedom of expression: tolerance to those who already tolerate our views is not 

really tolerance. It is when confionted with the intolerant that our tolerance is in fact tested. 

It is then that we have to ask ourselves whether those holding the intolerant views have 

crossed the Line so blatantly so as to be treated as those with whom we do not debate at dl, 

Ontarii K-PZ Rights Code, supra note 861. s 13 (1). 
9~ Thomson Newspaperrs Co. v. Cam& (Attorney General), [1998] 1 S-CR 877. *' R v. Keegstra, s u p  note 7. 



but use coercive force.. Those who see homosexuality or homosexuai practices as a sin 

which c a s  for societal disapprovai rather than embrace might be thought of as bigots, or 

red-necks, or backward people, or  just members of the relîgious, consemative right, But as 

long as we see them as Canadians, or as part of 'us', a part we care about and do not wish 

to relegate to 'othemess' with which we have Little in common and with which we do not 

bother to debate. it is difficult to deny them the right to voice their opinions by carvïng 

out their views en as unworthy of the protection of fkedom of expression. as the 

IRPA did with respect to discriminatory signs? 

The clash between equality and fieedom of expression, fkeedom of religion and perhaps a 

variant of privacy, namely the nght not to be associated with practices or views whicfi 

contradict one's mord convictions, could best be illustrated by the case of Mr. Scott 

B r ~ c k i e . ~  According to the account that ML Brockie, a printer in Ontario, gave the 

media,'0" he decided to tum down a request to print materials because their content, 

retrieved from the Gay and Lesbian archives, was offensive to his religious beliefs as a 

Christian and he could not proceed in good conscience. About two weeb later ML Brockie 

received a letter ftom the Ontario Human Rights Commission stating that if he were to 

send a cheque of $5,000 accompanied by an apology to the cornplainant the case for 

907 Compare DI Greschner, "The =ght CO Belong: The Promise of V&nd" (1998) 9 N.J.C.L. 417- The 
argument presented here is a mirror opposite of the argument presented by Greschner, namely that just as 
homosexuals have the right to belong, so do Christian fundarnentalists- "' At the risk of repetition it should be remembend b a t  by reaching the conclusion that the 
administrative tnbunals are not the most conducive organs tùrough which such issues should be litigated does 
not entail that there is no other dternative. The common Iaw provides anti-defamation, harassrnent and 
assault torts, which couid arguably apply to speech which cannot be seen as part of a debate but rather as the 
intentional infliction of emotional harm, Simiiarly, the criminal law provides tools with which to combat the 
malignant forms of hate speech. In that context, it is not clear that the design of the administrative tribunal is 
best suited for resolving such a conflict of rights. 
904 Section 2(2) of the HRCM, carrkxi over fiom the IRPA, States that "'Nothing in thh Section [the 
prohibition on discriminatory speech] shaii be deemed to interfere with the tke expression of opinion on any 
subject-" 

Ray BBlZinger v. Inurghg Ercellluil ond Scot Bruekie, (cornplaint f i l 4  3 June 1996). 



discrimination wodd be dropped. Otherwise, a formal investigation would commence. Mr. 

Brockie refused, stating that he did not peject the request because of the identity of the 

prospective customer, but rather because of the content of the materiais, which he felt he 

could not pmcess as a religious man. He asserted that he would have rejected these 

materials regardless of the sexuai orientation of the person who sought his services; he also 

mentioned that among his clients were gay people. Within the following two years the 

Commission indeed began an investigation and required Mr. Brockie to prove that some of 

his clients were homosexuals by providing a List of his clients. UltÜnateIy the Commission 

found the case to merit a hearing by a Board of InquÜy. 

The Board of Inquiry, per MacNaughton, found that Mk. Brockie refused to provide 

printing services to Mr. Ballinger and the Canadian Lesbian and Gay Archives because as 

a bom-again Christian ''he did not want to participate in fiirthenng and supporthg the 

lesbian and gay "lifestyle".~ She found that the Archives was a corporation wïth the 

purpose k i n g  to "celebrate the Lives of lesbians and gay men and to ensure that their 

records and histories are not lost or w i m y  erased",* is "so imbued with the identity or 

character of [its] membership, or so clearly representative of a group that is identified by a 

prohibited ground under the Code, that [the Archive] cannot be separated fkom [its] 

membership and the organization itseif takes on the protected characteristic"-rn She f o n d  

'O6 M. Coren, "Whose Rights Are Being Tramplecl If Ruuer Is Forcexi To Betray His Faith?" B e  
Financial Post poronto] (8 October 1998) p. 25. 
907 Ray BriLLinger and the CCIIlClCJian Lesbian and Gay Archives v, Scott Brockie, (24 Febniary 2000) File 
No: BI-0179-98, Decision No: ûû-ûû3-R, hereafter Brockie 2)- at 9- In its earlier decision, the Chair accepted 
Brockie's testimony that if Brillinger, as a gay man, sought personal printing services for a purpose unrelated 
to the Archives, he would have received the service- Ray Bri fhger  and the C d i a n  Lesbian and Gay 
Archives v. Scott Brockie, (29 September 1999) File No: BI-0179-98, Decision No: 99-012, heteafter Brockie 
1). at 6- It appears that Brockie refused to quote a price after learning that his client is an ideological 
organization and afier reading proofs of the materials he was expected to pcïnt. Broc& I at. 4- 

Ibid-atl. 
Ibid at 3-4- 



Mk Brockie's refusal constituted violation of ss, 1,9 and 12 of the Ontaüo Human Rights 

Code. ''O 

ME Brockie argued that his constitutionai nght to fieedom of religion prevented the Board 

fiom issuing any remedy against him- The Board engaged in S. 1 andysis under the 

Charter and found that the Oakes test was satisfied, relying on Vn'end for the importance 

of the messages sent to the public? More specifically, the Board rejected M k  Brockie's 

daim that because prittting services were otherwïse available (Le., there was no monopoly) 

and because the service is not one that could q u w  as a necessity, the hann suffered by 

the applicants was less than the harm suEered by him, given the interference with an 

essential part of his religious beliefs entded in ordering him to provide the service. 

Rather, the Board found that the harm suffered by the applicants went weil beyond the 

actual printing senice that was denied and affected the dignity and self-worth of Mr. 

Briilïnger and the members of the ~ rch ives -~ '~  The Board stated that "'each new incident of 

denial reopens the wound of [past] discrimination", and thus prevents gay and lesbians 

from Living open and proud Lives. The Board was further concemed that 'Viere is nothhg 

to prevent" a ripple effect, "with increasing numbers of services k i n g  denied on the basis 

of religious freedoms, until society is left with fewer and fewer services available to 

mernbers of marginalized groups"? The Board did not draw a distinction, in that context, 

behveen privately-held family businesses and larger-scale corporations. The Board issued 

an order mandating that Mr. Brockie and his family Company provide printing services to 

lesbians and gays and to organizations in existence for their benefit, and further ordered 

Supm note 861. 
9L Supm note 907 at 6-7. 
9 12 Ibid. at 11. It is unclear who the members of the Archives were, other than membership is not 
restricted dong sexual orientation- 
'13 Ibid 



ML Brockie and his company to pay damages in the amount of $5000. 'No Iess intrusive 

order would be appr~priate".~" 

Perhaps the most troubling part of the decision is its anaiysis of Mr. Brockie's rights. The 

Board stated that %othing in the order will prevent Mr. Brockie from contiming to ho14 

and practice his religious beiiefs ... at home?9" It seems that such an approach to &dom 

of religion assumes that a person can be religious at home, but secular at work. It assumes 

that a person can hold religious beliefs, but act in the market-place contrary to those 

beiiefs-'" In fact, histonc discrimination against Jews used precisely these modes of 

reasoning, requiring Iews to forego their religious tenets when entering public life (for 

example by taking a fealty oath), thereby effectively denying them any participation, since 

no Jew would take the oath- 

The point of bringing this case forward is not to suggest that the Board aecessarily etred.917 

It is to alert us that we have not yet M y  figured out the interwoven quilt of rights 

9 Ia Brockie 2 at 12- 
915 Ibid It wouid appear that the Oakes test does not refer to "appropriate" under its least rem-clive 
means test. 
916 "My order does not restrict Brockie's nght to believe as he does, jmt the manner he may practice 
those beiiefs*', IbuC It appears that the Board has not fidiy understood the cenbality of the prohiitlon against 
(the promotion of) homosexuality in Chrïstianity. The Board heard evidence from Dr. Mc- h m  the 
United Canadian Church, who testified that his Church has resolved the matter by accepting homosexuaIs to 
the congregation. The Board concluded that "[tlhe evidence of Dr. McLeod gave one example of a Christian 
community which was abIe to achieve a balance by [accepting homosexuality and] allowing members who 
disagreed with established church policy to continue to hold theü beiiefs. -. while denying them the rigfit to 
impose those beliefs on church policy". Brockie 2 at 12- Respectfdiy, the fact that some segments of the 
Church chose to accept homosexuaüty does not really help ML Brockie. Whiie the Board might Wce aü 
segments of Chnstianity to foUow Dr. McLeod, this does not appear to be the case yet- 
917 The oniy point which might save the Board's reasoning is its finding that by provïding a commercial 
printing service, ML Brockie did not become associated with the Archives so as to infnnge his fieedom of 
religion rights in a manner not saved by S. 1. (Brockie 2 at 12). The Board did not explain its conclusion, but 
it would appear that this ought to be the cnix of the analysis- If, however, Mr- Brockie, through his creative 
involvement in printing (rather than the provision of paper or  other goods) was infused enough with the 
Archives' creative endeavor to be associated with promoting their idedogical mission, the Board erred, and 
Brockie's Ereedom fiom k i n g  associated against bis religious betief was severely c d e d .  The Board 
missed this point by holding that the fact that Mr. Brockie provided printing services for Body Body Wear 
(which produces underwear marketed to the gay male population) against ML Brockie- The Board saw this 
fact as if Mr. Brockie caa somehow find it in him to work with the Archives as weii, and thus his religion 
would not be so affectecl. Yet the fact Brockie did not refiise service to Body Body Wear actually bolsters 



stemming nom the basic confiict between liberty and equaiity. At least, we have yet to 

reach the stage where our understanding is such that warrants the establishment of a t o p  

down all-knowing administrative design to which we can transfer such clashes iiz toto. Mr. 

Brockie, at least, was left wondering whose rights, or more accurately, which rights, were 

protected by the Human Rights Commission and the Board, and whîch violateci. 

The c m  of the argument here goes back to the constitutive elements of the legal regimes, 

and more particdady, to their institutional aspect: because we are aware that a host of 

other rights are engaged, or possible h m s  inflicted, it is not clear that we must relegate 

claims pertaining to discrimination on the ground of sexual orientation to the 

administrative agency. The common 1aw court, geared at proceeding one case at a time, 

and organized around generating discourse which seeks the principled reconciliation which 

the administrative tribunal must assume was already f o W 8  offers a more reassurïng 

venue in these circumstances. Solving the dilemma presented by Mr. Brockie's case is not 

trivial. C m  we accept his claim that he wishes not to be associated with printing materials 

he finds offensive? Ody if we recognize that sexual orientation, in our &y and age, sits at 

the crossroads of compecing rights (i-e., anti-discrimination and freedom of expression and 

Mi. Brockie's claim, since it  shows that he is not biased in principle against anything that is associated with 
gays and lesbians, but rather cannot participate in the actual promotion of gay and Iesbian beliefs that 
homosexuality is not a "sin". Perhaps providing pcïnting for a commercial underwear maker does not 
associate the printer, since it is an aspect of  the marketing activity, while providing pcinting services for the 
ideological Archives (which, as pointed by the Board itself, is so infuseci with the cause so as to warrant 
protection itself) amounts to supportkg ideology contrary to one's beliefs, It is unclear from the facts of the 
case whether it was assumed that al1 printing for the Archives wodd necessariiy include content which 
promotes the position that homosexuality is not a sin, or there codd be l a s  direct material, such as the 
printing of the membership List, location, etc. 

This assumption ir expressed clearly in the decision of the Board. In suggesting that the order to 
provide semice does not unreasonably infnnge on Mr- Bmkie 's  reiigious fieedom, the Board stated: "Mr. 
Brockie . . . remains free to try to persuade elected representatives, through his involvernent in the democratic 
process, that the Code protections currentiy granted to the lesbian and gay community, are wrong": Brockie 2 
at 12. In other words, the Board correctly sees its role as effectuating the policy embedded in the Code. This 
policy is less sensitive to fieedom than to equality, as the Board's confusion between fieedom to vote. 
keedom of expression and fieedom of religion reveals. It remains to be seen whether a Jewish pinter is 
entitled to refuse a request from a Catholic organization to print a book in which Jews are accused of killing 
Jesus and hence denying the Messiah. 



religion), and only if we accept that so far we have not fully conceptualized the possible 

clashes in the private sphere, can we ensure that our approach is a principled one, designed 

to prornote nghts protection as a whole. 

Considering to which institution such clashes should be assîgned is important because it 

aLIows us to ask whether the existing procedures (broadly defined) put in place are indeed 

the most conducive to the task- F ' i g  a cornplaint with the administrative tribunal entails 

that the case would be decided on a factual basis established without strict adherence to the 

rules of procedure and evidence. It means that the reasons provided for the decision wiiI 

not necessarily have to take into account past precedent and will not necessarily be written 

in order to create one. ParaUel adjudicative bodies would not be under an obligation to 

reconcile. distinguish or ovemle the decision in future cases, hence the weight the 

decision carries as a building block in our learning cuve is different than if we had been 

under an obligation to seriously consider it in future adjudication. Academia and the bar 

might therefore engage with the decision of the tribunal differently than they would with a 

precedent-generating court decision, which demands critical review. 

It should be noted that the avaiIabiIity of appeal to the couxts of general jurisdiction 

ensures that at least some fomi of hybnd discourse will emerge. Yet not all cases are 

appeaied. Therefore, for many cases the first instance is also the last. If the discourse 

which governs the adjudication of such claims is not optimal, we all lose. 

Furthemore, the institutional nexus between the huma. nghts tribunal as an administrative 

body and the legislature is such that the legislature is implicated in each decision of the 

tribunal, thereby pmmpting the legislature to react by adding another layer of case-specific 

rules to the code. The type of discourse perpetuates the pigeon-hole approach. Such 

discourse with the legislature is important and provides the public, the interest groups and 



the experts with means to effectuate change throogh bargainlng and public awareness. 

However, it is not necessarily the best discourse if what we seek is a prïncipled appach,  

so that al1 rights are taken ïnto account. 

Such differences become apparent once we consider another aspect of the institutionai 

design - the ability of the administrative tribunal to find its empowering legislation 

unconstitutional- As mentioned before, the human rights tribunal can be seen as an 

instrument put in place so as to amend a common law failure or misconception, under 

which fkeedom of contract and property nghts were preferred over equaiîty to the degree 

that laissez faire ruled. The purpose of the legislation was not to t m p  equality over 

freedom of expression or freedom of religion, Although the human rights code's 

contributions to the development of the law are welcome:" its gant of authority did not 

necessarily include drawing a coherent mapping of the human rights arena, contrary to its 

name. In that context, the court would have a difficult hme should the human rights 

tribunal find its own empowering legislation unconstitutionai, either because it did not 

include other grounds upon which discrimination is Uegal or other spheres of interaction 

in which anti-discrimination niles should apply, or because it did not include the protection 

of other rights, such as fkeedom of speech, *dom of religion, and securïty of the 

p e r s ~ n . ~ ~  

Overall, it appears that the administrative tribunal, which was set in place at least in part to 

implement a certain distributive policy - to provide access or opportunity to members of 

groups which were historicaüy disadvantaged - is designed to counter-balance previous 

common law failures by prefemng the provision of equal access above other goods or 

'19 Lmv v. C .  supra note 823. " Compare Cooper v. CiznadUur Human Rights Commission hard  togeîher with Bell v. C& ( H u m  
Rights C u m ~ s i o n )  (1996). 140 DL&.- (4h) 193 (S.C.C-). 
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rights, This is its r . o n  d'être, for good historical reason- WhLle such a scheme is 

important in arneIÏorating past injustices and combating pemïsting prejudice, it is not clear 

that such a design is well-suited to confkont clashes of rÏghts which flow h m  one's 

exercise of one's human dignity. It would appear that the common law methodology, as 

weil as the common law reason-based, corrective foundations, might in fact be better 

suited to navigate through the relevant rights, especiaily where the social context is such 

that pits rights-holders directly against each other. The desire to protect the dignity of 

homosexuds without uifringing the dignity of people with deep religious convictions who 

view homosexual practices as a sin they do not want to associate with or promote, might 

better be achieved in a common taw court. The common Iaw court may consider the rights 

terrain in its entirety, It may also allow for a self-elucidating process of ascertaining the 

scope and application of the different rights involved. 

2.3.4 Discrimination on the Grounds of Sexual Orientation - 
Conclusion 

The court in Vriend was confident that the non-inclusion of sexual orientation in the IRPA 

violated S. 15- Tn essence, it found the Alberta legislature liable for failing to recognize that 

in Egan the court had proclaimed sexual orientation to be an analogous ground and that 

was al1 there was to it. The AIberta legislature, as the institution in charge of the 

administrative design, found sexud orientation difficult to fit into the bureaucratie model. 

No doubt the legislature and the people it represents failed to fully appreciate the hanns 

associated with discrimination suffered by gays and lesbians in Alberta or were simply 

homophobic. But it is unclear that the legal reaction to that failure should be to impose 

sexual orientation on the administrative design. Rather, it should direct our attention to the 

broader spectrum. of rights, institutions and legal regimes involved in our quest to identify 



the scheme best-suited to disentmghg and eIucÏdating basic concepts of hami and duty 

with which to reconcile the clash of Bghts (in case the legislature fails to do so), 

Awareness of the distinction between administrative tn'bunals and common Iaw courts, as a 

possible derivative distinction between the statutory and common law regimes, should 

have informed the court's decision in V n ' d  1 have argued that the common Iaw mode of 

reasoning and institutional design might be equally, if not better, able to combat 

discrimination in a social context which gives rise to conflicting claims of iiberties, This is 

so even if the human rights commissions were not sufferïng from deiays and ba~klogs.~' I 

have argued that the Court's search for a distinction and discriminating messages failed to 

take into account the availability of the common law, and thus failed to encompass the 

entire symbolic landscape. In short, 1 have argued that the S. 15 analysis in Vriend might be 

seen as a rush to judgment, despite the noble motivation. 

2.4 Remedies 

This section addresses the fourth holding of the court in Vriend, namely the matter of the 

appropriate constitutional remedy. Approaching the issue of the proper remedy in Vriend 

once again raises concems regarding the constitutive elements of the constitutional regime 

and in partïcular, concems regarding the integrity of the statutory regùne and the 

"' Backiogs have in fact plagued the Commission in Ontario so much that complaioants have sought to 
utilize the Labour Relations Board under the Occuparional Health and Safety Act to hear sexual harassrnent 
complaints, in order to avoid the years of delay due to a huge backlog @. McDougdl, "Sex Harassrnent 
Case Sent to Labour Board" CP (Toronto) 26 Febniary 1996 19:45 EST), and were ultimately successN in 
convincing the Labour Board to recognize sexuai harassrnent as a health and safety issue- "Victims can now 
use the board as another tool in theù fight for justice, instead of muddlurg through a backlog of cases before 
the Ontario Human Rights Commission": P- Arab, "Sexual Harassrnent Ruled a Workplace Safety Hazard" 
CP (Toronto) 22 August 1997. According to counsel in that case, complainants prefer the Labour Board not 
only because of the speedier process, but because about 90% of applications under the Health and Safety Act 
are heard by the board, whereas only 25% are heard by the human ri* commission, Advocates have 
argued that such backiogs and the fact that few cases actually receive full hearïng discourages people with 
Iegitirnate grievances fiom fling a cornplaint with the Ontario Human Rights Commission- 



commitment to the nile of law in gened, rnanïfiifested in the àemand for Iegal coherence. 

This section will consist of three subsectïons. The fùst will be a brïef exposition regarding 

the problematic nature of the reading in remedy within a diaiogic structure. The second 

subsection will evaluate the court's justifications for the use of readlng in, focusing on 

several arguments the court addresses related to the constitutive elements of both the 

constitutional and the statutory regimes- The third subsection will analyze the court's 

anaiysis of the conditions set out in SckchteF before reading in is deployed, as part of 

the investigation regarding legal coherence. 

2.4.1 Reading in and Institutional Dialogue 

Vriend was the fïrst case in which the Supreme Court has ever applied the reading in 

remedy, even though this was not mentioned in the case, nor were any cautious words 

used. Lamer C.l.'s opinion in Schnchter characterized this remedy as an exceptional one. 

After all, it is one thing for the court to inform the legislature that the scheme it had 

enacted is unconstitutional for reasons x, y, z, and then ailow the legislature to remedy the 

deficiencies by taking full account of the social and moral-ideologicai landscape while 

assuming responsibility (and political accountability) for its reaction. It is quite another 

thing for the court to roll up its sleeves and draft words into a piece of legislation, under 

the assumption that the legislature could theoretically still react by invoking the 

notwithstanding clause (or, we learned in Vn'end, by adding necessary qualincations to the 

words read in by the court).m 

supra note 734. 
923 The pattern establhheci in Vnend contuiued in MiZIs, supra note 628, where rbe Supreme Court of 
Canada accepteci a de facto legislative rejection of its prior decision. 
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It is submitted that the first scenario - striking down legislation - invites a dialogue based 

on mutual Iistening. The court atternpts to interpret the Iaw in accordance wïth the Charter 

and if no such interpretation is available it declares the law invalid, as mandated by the S. 

52 of the Condiution Act. Similady, the legislature is asked to read the judicial analysis in 

an attempt to provide a constitutionaiiy valid scheme aimed at the social issue at handdm In 

tum, the legislative response might be challenged in court, and so on. 

Reading in and its accompanying legislative response -the actuai use of S. 33 - suffer Tom 

the nsk of imposing silence on both branches rather than M e r i n g  deliberation. Such an 

imposition is inconsistent with a constitutive ekment of the constitutional regime, namely 

a robust concept of dialogue between the judiciary and the legi~lature~ 

Reading in, if taken senously, rests on the assumption that the court is in fact perfeçting 

the legislaiive product- Therefore, if the court has done its job masterfidly, the legislature 

need not do anything; it is expected as a matter of the logic of the reading in remedy to 

remain inert. Silence is preferred over dialogue- Such silence is not only problematic on its 

own, it rnight also entrench imperfection. Should the court fail to fill the gap masterfülly 

enough, the legislature may reject the words read in by the court in order to insert a more 

nuanced version. But since the court has read into the legislation on a constitutional plane, 

rejecting the judicial version might involve employing the notwithstmding clause. At the 

very least, a cautious Legislature might seek to invoke the notwithstanding clause to be on 

the safe side, so as to prevent future doubts regardhg the constitutionality of its 

amendments to judiciaily read-in text However, the logic of S. 33 suggests that its actual 

use should be a rare occasion: it could be justified, if at aii, only as a corrective mechanism 

of 1st resort in order to deter hasty and passionate legislatures î?om abusing human rights. 

-- --  

PA See P, Monahan & M- Finkelstein, The Charter of Rights and Pubiic Poiicy in Canada" (1992) 30 
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Assume, then, a judicid reading in which is not offensive enough to aIlow the IegÏsIature 

to use the ovemde, given its assumed high politicai pxice, but is nonetheless far fiom 

perfect. Had the judlcial intervention k e n  by way of statutory interpretation, the 

legisIature could have acted to better the judiciai input by way of amending an ordinary 

statute. But because the intervention, i.e., the reading in, is a constitutional remedy, and 

because of the Kgh political price associated with the use of s.33 - central to the idea of 

constitutional entrenchment - silence may prevail; the legîslature may be chilled. 

For example, let us assume that Hunt J-A* of the Alberta Court of Apped was right in 

Vriend, and the term sexual orientation is vague. It might include such sexual preferences 

that go beyond homosexuality or bisemality to include polygamy, or perhaps even incest 

or bestiality. Let us assume that the Alberta legislature, in a burst of enlightenment, 

chooses to respond to the court in Vriend and to assume responsibility. However, if the 

Legislature wishes to replace the vague term that was read in by the Supreme Court with 

more precise ones - homosexuality, heterosexuality and bisexuality - it might have to 

resort to the use of S. 33. Perhaps it could be argued that such a change, since it does not 

necessarily negate the logic of Vriend could nonetheiess pass as an ordinary amendment, 

but it is at least clear that a cautious and meticdous legislature would face uncertainty. It 

might opt for S. 33, if it could muster the support, in order to ensure constitutionaüty. And 

if it cannot, it might opt to leave the words sexual orientation as such, even though these 

words are not precise enough. 

A similar picture appears if we examine possible effects that the actual use of s.33 may 

have on the couh Once the section is useci, it effectively gags the court fkom M e r  

expounding the constitutionai ramifications of the impugned legislation and bars the court 

Osgoode Hall L J. 501. 
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fiom M e r  conûiinting to the debate- This was most visÏbIe when Quebec blanketed ail 

its legislaiion with S. 33 notwithstandlng clauses? 

In the name of M e r i n g  dialogue, these two mechanisms mading in and s.33) if used 

rigorously (or EactualIy used as a daily feature), anticipate or impose ~i lence-~  If indeed, 

as the Canadian constitutionai mode1 envisions and as the court States in Vriend, dialogue 

and partnership matter, and if indeed ongoing deh'beration is important, these two 

rnechanisms (reading in and S. 33) shouid be useci, if at ail, as the exception, after clear and 

convincing evidence is presented that their use is appropriate. Such was not the case, it is 

submitted, in Vriend. Reading Vriend leaves the reader wondering whether reading in was 

used out of respect to the legislature or out of d i ~ g u s t . ~  

gLF Fmd v. Quebec (A-G-), CL9881 2 SCB. 712. 
mi This is not to suggest that S. 33, on its own, has no dialogue enhancing features. hdeed, the use of the 
ovetride clause is supposai to generate pubiïc or  politicai discourse regarding the appropriateness of its use. 
However, this type of constitutional-political discourse has to be viewed in perspective, to the extent that the 
court relies on S. 33 to jusàfjr reading in, 
927 Cory J. goes as far as accusing the Alberta legislatwe of "condoning o r  even encouraging 
discrimination against lesbians and gay men-" (Vriend, supra note 621 at 550). These are harsh words. It is 
submitted that asserting such an effect is difficult to support without an evidentiary basis, especkliy given the 
fact that Alberta did not legislate on point, IS the state condoning abortioas by not prohibiting abortions? 
ïndeed, finding such strong messages in silences might resemble a Rorschach test, in which the message is in 
the eyes of the beholder- Finding encouragement in legislative silence comes quite close to suggesting that a 
deliberating legislature is comprised of eviüignorant people, and that is a disturbing message regarding the 
degree of respect (or iack of) with which the court approaches the statutory regime- AIternatively, if indeed 
the Alberta Legislatute is so moraüy reprehensible as to encourage discrimination, is the assumption that it 
wouid rather not endorse a human rights code at dl, an assumption rejected by the court so insulting? The 
court seems to be of two mincis. In that context it  is interesthg to see the standard of deference the court 
accords the legislature under s- 1, quoting La Forest J- in Tétreault-Gadoury v. Canada (Employment & 
Immigration Commission), CI9911 2 S.C& 2î ,  and more extensively McLachlin J- in RJR Macdonald, supra 
note 829 at para 136, Iiideed, the majority of court m W R  Macdonald found the prohibition on advertising 
cigarettes overbroad, and did aot defer to the legislature. It remains unclear, however, whether the rernedy - 
an immediate invalidation of the statute - serve. a balanced approach to Charter values, including life, given 
the potentid number of people who k a m e  addicted to cigarettes while the government was conducting the 
research the court demanded to prove advertising cigarettes indeed contriiuted to consumption- Thus it is 
unclear whether the court in RJR was indeed respectful to the legislative project of saving lives. 

The conception of the legislative role, as a general matter, appears somewhat confused throughout 
Vriend. While the readmg-in remedy is based on perfecting the role o f  the Iegislature as the morally 
accountable institution, elsewhere the IegisIature is perceived as a technocrat. In dealing with S. 1 analysis 
Iacobucci JI rejects the view of the Alberta legislature as the mediator between competing groups (at 560) - 
those for whom fieedom of religion is central, and those for whom their sexual identity is central- His k t  
reason for rejecting this mediating role leaves the reader somewhat bewildered. The IRPA, holds Iacobucci 
J., already contains the proper balancing mechanisms. Iacobucci J, refers to the general "reasonable 



2-42 'Reading in' and the judicial view of Democracy 

The difficulties reading in presents in terms of our concepts of democracy, or more 

specificaüy, the wilI-based nature of the statutory regime? become most apparent in a 

conversation with a lay person. Those of us who had to explain to non-Iawyers that the 

court can actually insert misshg words into statutes are familiar with the reaction, ranging 

fkom disbelief to concem. It is sometirnes truly ciifficuit to expIain to those outside the 

Iegai profession that the choice- to adopt a Charter entailed a power to read in. It is 

against this background that Iacobucci J. presents several arguments, restîng on models of 

democracy, justifying the use of reading in. 

circumstances" clause, and the specinc s- 7(3) and 8(2) excuses, which apply to employment, but faiIs to 
mention that lack of specific excuse under s, 3 and 4 (upon which the court, as mentioned, had permitted 
standing). Since the law already mediates, Iacobucci J- tells us, the legislature has Little, if any, room for 
debate, But of course it is the Iegislature which has created these mechanisms, and is responsiile for the 
assessment of  their adequacy- It would, indeed, be troubling if the legislature would see itseif fiee h m  the 
ongoing responsibiiity to evaluate the appropriateness of these mechanisms, as part of its role as mediator 
between competing interests- 

Iacobucci J. opens his discussion of remedks with a strong anaiysis of the counter-mjoritariao 
difficulty, which, he suggests, should be put into perspective by recognlzing that it is primarily the people, 
through their representatives, who have chosen to shift fiom a parliamentary suprernacy model to a 
constitutional supremacy one- Even if we accept the Canadian constitutionaI project as one which entails 
such a deep transformation of the grundnom, rather than a more moderate shift to a legislative pre- 
cornmitment (in light o f  s.33 and the absence of a national referendum or  an equivalent provincial-popular 
measures), it does not f d l y  remove the counter-majoritarïm tension; exercising choice, in and of itself, c m  
not M l y  justiQ the result chosen in the name of  democracy, W e  would be rather siceptical, it seems, of a 
majority choice to adopt a constitutional model which institutes elections only once every 25 years, or which 
otheNvise unduly removes political accountabiiity in the name of constitutionalism- In other words, 
democracy m u t  preserve the cornmitment to the d e  o f  law and self goveniment, of which constitutional 
supremacy and constitutional human right may be a part, as long as they do not conttadict self govemment 
and the rule of Iaw (see DeCoste, supra note 629)- 

Furîhermore, broadening the concept of  demoCracy to include human rights as a basic component 
doesni extinguish the problem of judicial review, as the institutional question remains: whose interpretation 
of the "correct" (proper, moral, jus& coherent) scope and application of a given right in a concrete case 
should govem - the judicid or  the legislative one? Therefore, it is  essential for Iacobucci J- to emphasize the 
unique dialogue-promoting features of the Canadian constitutional model, whkh allow the 1egisIatu.e to 
respond to judicial review, either by amending the law so as to comply with the judicial interpretation. o r  by 
o v e ~ d i n g  it through the use of S. 33- T t  is submitted, however, that Iacobucci J., perhaps since he, in an 
unusual move by  the Court, focused on remedies rather than the entire case including standing, presented a 
rather narrow notion of a proper dialogue ktween the branches and the legd regimes- 



Xacobucci J. relies on the theory 

by Patrick Monahan" for the 

of k h n  Hart Ely,= as deveIoped in the Canadian context 

proposition that ' '~ading in" as an intervention in the 

political process is required. Iacobucci J- asserts that "the process by which the Alberta 

Legislature decided to exclude sexual orientation fkom the IRPA was inconsistent with 

dernomtic principles. .., Democracy requires that legislatures take into account the interest 

of majorities and minonties alike, ail of whom will be affected by the decisions they make. 

Where the interests of a minority have been denied consideration, especidy where the 

group has historicaily k e n  the target of prejudïce and discrimination, 1 believe that judiciai 

intervention is warranted to correct a democratic process that has acted impr~perly".~' 

This paragraph requires careful analysis. 1t is somewhat unclear what the court precisely 

means by a "democratic process that hm acted improperly". It is fuahermore unclear what 

exactly the court means by stating that the "interests of the minority have been denied 

consideration". Does the court imply that the legislatune, in rejecting the proposals to add 

sexual orientation to the IRPA, exercised no consideration? Ciearly, there has to be a 

difference between "denying consideration" and "rejecting the proposai to include sexual 

orientation". The court does not attempt to c l a r e  that distinction. 

Moving beyond these ambiguities, the democratic process is indeed a cornerstone for a 

constitutional democracy, and theonsts have suggested that the court couid/shouid 

intervene where process failures have been ideniified.' Has such a failure been identified 

in the Human Rights Code 

929 J.H- Ely, Dernocraçy and Distrust: A Theory 4 Judicial Review (Cambridge, Mass: H v w d  
University Press, 1980, h t  referred to in the introduction, supra note 18)- 

P. Monahan, A Theory of ludicial Revinv Under the Charter, supra note 880. "' Vrïend, supra wtc 621 at 576-7. 
932 Ely, supra note 929. 
933 in this context a possible distinction cant be dnwn khrieu i  the statutory benefits conferrai upon 
same-sex spouses, analyzed in M. v. Hc supra note 851 and Baker; supra note 675, where indeed it codd be 



A positive response is problematic- The whole idea of human nghts codes is that the 

legislature identifies biases it sees as prevaiiÏng and destructive, hence should be 

adjudicated via an administrative tribun& rather than in the courts. The concept of ha* 

a human rights codes, as a 1egisIative product, is inconsistent, at least on some level, with 

the classic fn. 4 claimsm of process-failure to protect minorities. 

More importantly, it is a visible stretch to use Ely's theory to support "reading in", in most 

cases, It is unclear why reading in, instead of stnking down, better ameliorates process 

deficiencies. The rationale behind the "process failure" claim is that distinct, "discrete and 

insular" minorities, face dLfficulties in utilizing political power through participation, as 

they either find themselves unable to organize, or chronically outside coalitions with other 

groups, or legdy barred fkom participation. Assuming that the homosexual community 

faces insmountable process barriers in Alberta, it is not clear why reading in is in any 

way superior to shiking down in the context of the IRPA. In fact, it is submitted that it is 

infkrior (and perhaps that is why "reading in" would probably be considered by a US. 

court as playing with fire)- 

The process-based justification of the striking down mechanism in under-inclusive cases, 

in distinction €rom "reading in", is premised on the assumption that there are politically 

dominant groups, represented in the governing parties, which support the code. Afier all, if 

the opposite was true, the legislature would have voted to repeal the code. By srriking it 

down as under-inclusive, the dominant groups are in effect forced to collaborate with the 

previously excluded group, the "minority", to re-enact the law so as to meet the 

said that the constitution demands that legal rights be available to dl, regardless o f  the sexuai orientation- 
However, as argue& in Viiend such rights were arguably available at couunon law, and if the Court faiIed to 
address the matter it is unclear which processes have acted improperly, Furthemore. it should be noted that 
both M. v. H- and Baker did not involve reading in. '" See fn. 4 in Unired States v. Caroiene Products Co., 304 U.S. 144 (1938). 



constitutional standard- In our context, non-whites, women, people of minority faiths and 

more importantiy, those who care about non-discrimination on the bais of race, gendkr, 

religion and other protected grounds - or, generally speaking, about human rights - are 

encouraged to coilaborate with the gay and lesbian communities (or their representatives) 

in order to re-instate the law-- Implied in the process-based argument is the idea that 

through such public, political collaboration, through the process itself, minority barriers 

wiiI become irrelevant. The judicial invalidation, according to Ely's theory, wilI assist in 

the uprooting of biases by ailowing the conversion of interests in the politicany open 

arenu. The actual representative process, since it belongs to the voters, is seen if not as a 

superior mode of fighting biases, at least as a necessary ingredient thereof. Judicial reading 

in, it seems, suffocates such an assurnption of responsibility, such internalization, by we, 

the people. 

Moving from theory to the actuality of the case, we see that given the evidentiary record 

before the court, the preamble and Iegislative history of the IRPA, including the 

govemmental response to the Legislative Review Panel, it is unclear why striking down 

wouid have been in any way Less adequate to remedy the potential "process failure" found 

in Vriend. It is unclear why the general U.S- and Canadian jurisprudence, favouring 

invalidation, should be ignored Suggesting otherwise runs the nsk of placing the court in 

self-contradiction. The court itself stressed that assuming that the legislature would rather 

not have a human rights code at al1 than include sexual orientation amounts to an insult to 

the legi~lature.~' If this is indeed the case - what is the problem with the conventional, and 

"' In broad b m h  ternis such is the process that foiiowed M. v. in Ontario and in Parliament, which 
lead to the eaactment of same-sex partners rights: Amendments Because of the Supreme Court of Canada 
Decision in M. v- H- Act, S.O. 1999, c- 6; Modemization of Benefits and Obligations Act, S C  2000, c. 12- "' Ia~obucci J. cpotes Ha& V. Canada (1992). 9 O R  (3d) 495 (CA-) where at page 509 Krever J A  
"stated that is was inconceivable that Parliament would have preferred no human rïghts Act over one that 
included s e x d  orientation as a prohiiited p u n d  of discrimination. To believe otherwise would be 



less intrusive remedy of invalidation? The legislature, which would rather have a 

comprehensive human nghts code, would, through the politicai/legislative process, redeem 

the value of equality and include the "mïssing group". By way of anecdotal support for this 

position, m e n t  studies, conducted in the aftermath of Vriend, suggest that 80% of the 

people in Alberta disapprove of a department store firing a cashier because of his or her 

sexual orientation, and hence would like to see such conduct outlawed.* 

Reading in, on the other han& robs the public political pmcess of its ability to air out the 

biases in a constructive way, whiIe maintainhg political accountability. As the aftennath 

Vnend reveals, reading in by the court allowed the govemment of Alberta to hide behind 

the judicial fig leaf so as to clear itseif of its duty to protect homosexuals. Premier Klein, 

and his Justice Minister, MrMr Hancock, responded time and again to demands fkom the 

opposition to publicly amend the law, so as to assume responsïbility, by saying such a 

govemmental response has now been made umecessary.~' The government stressed that it 

was alarmed by the court's use of the reading in reruedy, and suggested that senous 

investigation shodd be conducted into judicial activism. At one point of the post-Vifend 

debate, Mk. Klein went as far as saying that he expected to lose in court, and be a v e n  time 

to educate the public so as to pass legislation in confonnity with S. 15, as mandated by 

Major J.'s dissenting opinion. Of course, the political reaction of a sitting govemment 

should be taken with a grain of salt, as spin is not an unfamiliar phenornenon, Perhaps 

pitUit0U~ insult to Parliament." (Vrïend, para 151). Lateron ïacobucci J- finds it unacceptable that the 
Alberta legislature would rather sacrifice the IRPA than include sexual orientation (para 169, at p 575)- 
937 Joe Fletcher. "Murder, Homosexuaiity and Secession: Popular Attitudes toward the Supreme Court in 
the Wake of Recent Rulings", paper presented at the Institute for Research on hbi ic  Poiicy conference titled 
"Guiding the Rule of Law Into the 21* Century", held in Ottawa, Apnl 16-17, 1999- The essence of the 
research was published in J. Fletcher and P. Howe, "Supreme Court Cases and Court Support: The State of 
Canadian Public Opinion" (May 2000) 6 (vol- 3) Choices, (lRPP, Montreal) 30, It should be noted that this 
ernpirical research is not clear whether the people of Aiberta favoured reading in over s W n g  down the 
legislation, given the question asked- 
938 Alberta Hansard, April2, 1340,1440. 



Klein uses the benefit of hindsight to commit hiniseIf to hypotheticai causes. Yet precisely 

because of the availability of spin, reading in as a constitutional remedy is Iess attractive. It 

provides ample place to hide; it threatens to corrode the channels of accountability, debate 

and bargaining, central to the Iegitimacy of a statutory regime, by ailowing the legislature 

to remain passive in the face of discrimination. In that respect, as seen by the Alberta Court 

of Appeal and by the dissent in Vn'end, reading in intnides much further on the political 

process and the statutory regirne than invalidation, in cases of deliberate Iegislative silence. 

Reading in interferres with the actual wording and content of a statute, while effectively 

rernoving political accountability for such content. Moreover, reading in interferes with the 

abiiity of the civic society to assume responsibility and govern its govemment. 

Worse stiü - the Supreme Court placed an additional burden on the legislators to "modify 

the ~udiciaüy] amended legislation by passing exceptions and defenses which they feel 

can be justified under S. 1 of the Charter".m9 This proposition calls for a pause. The court 

amends, through its self-declared powers, a piece of legislation, and then informs the 

legislature that it has to tidy up d e r  the court? If the legislature fails to p a s  such 

"exemption and defences" - who assumes responsibility: the Supreme Court, for its 

incomplete, partial intervention (Le., failing to address the issue of exemptions), or the 

legislature, for, once again, remaining inert? Reading in, in these circumstances, allows 

both institutions to shrug off responsibility, and blame the other institution. This is 

precisely the type of dialogue of silence that the Canadian constitutional mode1 rejects. In 

other words, suggesting that nothing in V M d  bars the legislatue from addressing the 

939 Vj-iend, supra note 62 1 at 578. 
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issue of exemption the point of authorship and responsibility over the respective 

Iegal regirne~.~ 

In short, it seems that reading in, in an attempt to correct a process failure commits yet 

another wrong. The end resuit is dîsturbing, since it dilutes accountability, by letthg 

responsibility for an existïng piece of legislation slip through the constitutional cracks. 

Thus, it threatens the integrity of the dialogue-based constitutional regime, and wiii-and- 

responsibility-based statutory regime- 

2.4.3 Reading in and the Schachfer requirements 

The reading in remedy was set out by the court in Schachter where its use was rejected In 

this section the court's delineation of the elements comprising the Schuchrer fomulae is 

addressed in an attempt to appraise the commiîment to p ~ c i p l e  displayed by the court's 

reasoning in V n e d  

2.4.3.1 Is reading in precise enough? 

The filst Schachter requirement the court had to confront is whether reading in is precise 

enough, in the sense that it does not require the court to rewrite intrïcate rninutia, replacing 

legislative deliberation and accountabüity. The court found that adding the words "sexual 

orientation" to the relevant sections of the IRPA is indeed precise enough. However, the 

court recognized that adding these words is not the end of the story, since the protected 

grounds under the IRPA are not absolute, but qualified. Therefore the question of the 

proper exemption arïses: should the newly-created protected category be subjected to the 

exemptions and defences offered to some, but not all, other grounds? Hunt J.A. of the 

Alberta Court of Appeal was persuaded that the presence of these excuses with respect to 

See Conkiin, supra note 644. 



age and maritai status, but not with respect to other groups, wouid put the court in the place 

of the legislature in decidlng whether these excuses apply to sexud orientation as welï. The 

Supreme Court was not persuaded, fiading these statutory exemptions to be "matters of 

detail that are not dictated by the Constitution""', which could later be addressed by the 

legislature- 

This approach, it is submitted, is problematic.. Either reading in is precise enough so as to 

negate any need for future Iegisiative amendments within the existing scheme, or the 

legislative scheme is complex enough to negate the use of reading in. Tryïng to hold the 

stick in both hands results in an unprincipIed result. 

The unprinçipled reasoning is also apparent when we expand our focus to include the 

disposition of another matter, discussed only severai paragraphs prior to remedies. The 

court, in rejecting the roIe of the legislature as the mediator for S. 1 anaiysis, relied on the 

internai baiancing mechanisms found in the IRPA as already "optimal"? Yet as is 

apparent and as the court recognizes under its remedies analysis, more legislative work 

needs to be done regarding these exemption (balancing) mechanisms. Could these 

mechanisms be at the same time optimal and require change? Does the law already 

embody the exact balancing so much so that the legislature's role as mediator is rejected, 

and at the same tirne be imperfect so as to suggest that future amendments by the 

legislature are needed? Either the mechanisms, as they stand now, provide optimal 

balancing or they do not, in which case it is not clear why immediate reading in is 

appropnate given its intrusion upon the statutory regime. 

911 Vrïend, supra note 621 at 572 embracing K, Roach, Constitutional Remedies in Canada (Aurora, 
Ont-: Canada Law Book, 1994 (loose-leaf)) at 14-64.1- 
942 Vi-iend, supra note 621 at 570- 
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Iacobucci J- didssed the impzecision argument by stating that the exemptions are a 

"Wpheral issue which does not deprive the reading in remedy of the reqiusite 

precision'*,* because the exemptions are merely "matters of detail". Yet it seems these 

details might be of at least sorne significance - isnrt the practice of law inseparable from 

"matters of detaZr? - and in partïcular, of constitutional significance- Suppose Mi. Vriend 

were to file a c l a h  with the human rights tribunal against the Christian colIege that had 

fired him under the new and improved W A .  Could not the college claim that s- 2 of the 

Charter demands that, as a religious institution, it be exempted from hiring those engaged 

in homosexual practices, much iüce it should be exempted from hinng Hasidic Jews? 

Freedom of religion, if taken senously, suggests that such a claim has at least prima facie 

ment, so as to eIevate it fiom the merely technical or "peripherai" status into which the 

court almost nonchalantly relegates it. As a matter of constitutional pnnciple, it îs 

subrnitted, the court's dismissive approach to these exemptions is just as problematic as the 

'original sin', the legislative omission. Both fail to take the Charter senously- 

It is interesting in that context to compare Vriend to Haigw where the Ontario Court of 

Appeal read into the Canadian Human Rights Codew the words 'sexud orientation'. 

Iacobucci Jc relied on the decision in support of his conclusion to read in sexual orientation 

in Vriend? In Haig the court was confronted with section 3(1) of the Code which stated: 

" V '  supra note 621 at 572. 
Haig Y. Canadu, supra note 668. 
R.S.C. 1985, c- H-6- 
Vriend, supra note 621 at 578. Another case which the court mentions is Re Nolan et a1 and 

NavfowidIund (1995). 127 D.L.R. (4fi) 694, where the Newfoundland Supreme Court decided that sexual 
orientation should be read into the Newfoundand Human Rights Code. That decision involved several 
jurisprudential moves, since it hcluded a challenge by the commission to the Code and daims to read 
citizenship, source of income and family status. The court concluded that only sexual orientation shouId be 
read in, yet perhaps aven the multitude of issues, the court has not paid any attention at a i l  to the different 
protection mechanisms in the Newfoundland code, and quoted only the provision dealing with goods and 
services generaily available to the public in its conclusion that sexual orientation should appIy to the entire 
code. Absent a more carelid analysis it is therefore difficult to leam from Nolan in out context, 



"For al1 purposes of this Act [the enwnerated grounds] are prohibited grounds for 

discrimination [emphasis added]". It is cIear that such a generai Iegislative design, which, 

uniilce Vifend, does not match spheres of conduct with grounds of discrimination and 

which is not exemption-sensitivep" is more amenable to judicial precision. In Viiend, 

however, the details are different. 

It is therefore submitted that the court's assertion that these 'details' (Le., the exemptions) 

do not deprive the reading in remedy of the requisite precision remains at least 

questionable. It is m e r  submitted that the adjudicative and participatory processes 

should revisit the issue of the requisite degree of precision after Vnënd, lest the standard be 

set low enough to allow more cases to be subjected to imperfect reading in, hplying a 

legislative scramble to readjust. 

2.4.3.2 Budgetary implications 

The second Schachter requirement is that the budgetary implication of reading in will not 

be substantial so as to interfere with legislative resources and priorities. 'There WU 

undoubtedly be some budgetary impact", concedes Iacobucci J., but it would not be a 

substantial one, he asserts. This, of course, is a factual determination, which appears 

intuitively plausible. Yet there was no evidence before the court regarding the actual costs 

of including sexuai orientation as a protected ground As conceded by Iacobucci I., 

"indeed, the triai judge, despite the absence of evidence on matter, assumed that the 

budgetary impact on the Human Rights Commission would not be substantial enough to 

change the scheme of the legislation. Having not heard anything persuasive to the contrary, 

1 am prepared to make the same assumption"? With ail respect is such an assumption 

947 See s- 15(1) of the Canadian Human Rights Act, supra note 945. 
V M  supra note 621 at 559. 



legitimate on the part of the Supreme Court? This is especiaily troubling, gïven that "the 

scope of thïs court's review of the IRPA is considerably broader than that whîch the triai 

judge was asked to undertake"? the trial court was faced with employment oniy; the 

Suprerne Court aiIowed standing in respect of the entire code. 

It is fuaher unclear after Viend who bears the burden of proof in substantiating budgetary 

implication. Arguably, since it is the plaintiff who seeks the remedy, he should bear the 

onus and provide the court with comparable costs fiom neighbouring provinces, or with 

studies conducted by the Alberta Human k-ghts Commission. At least, the plauitiff might 

be required to present some evidence to support this prong of the test thereby shifting the 

onus to the governent to show otherwise. It is not clear that the court, without refemng to 

evidence at all, can assume that this element of the test is satisfied. 

2.4.3.3 Interference with the legislative means 

The third Schachter requïrement addresses possible interference with the preferred 

legislative means as deployed in the legislation in question. The requirement of non- 

interference with preferred legislative means is yet another thorny issue for the court. Its 

disposition of the matter raises two problems: the question of the adequacy of 'reading in' 

in a case of a deliberate legislative silence and the intecpletation of the legislative response 

to the govemmentai report calling for inclusion of sexual orientation. 

2.4.3-3. I Reading in und deliberate silence 

"The degree to which a particular remedy intrudes into the legislative sphere c m  only be 

determined by giving carefd attention to the objective embodied in the legislation in 

lbid at 572-3. It should be noted that samewhere between pages 559 and 572 the tn'al court position 



question. .., A second level ofZegis1ative intention may be manifest in the means chosen to 

pursue that objective"?" While it seems that the objective of the IRPA is p h  facie 

consistent with extending the protection against discrimination to the grounds of sexuaï 

orientation, it is not clear whether the express choice by the Alberta Iegislature not to 

include sexual orientation can be easily reconcïied with the second level examination, 

which focuses on the means. This argument was advanced by McCiung J A  of the Alberîa 

Court of Appeal, but rejected by Iacobucci J, Iacobucci JI did not see a relevant difference 

between reading in when the omission is intendeci, as part of the means to pursue the 

objective and an omission which might be termed 'an oversight' : 

As 1 see the matter, a deliberate choice of means [Le-, a deliberate non-inclusion 

of a group] wiIl not act as a bar to reading in Save for those circumstances in 

which the means chosen can be shown to be of such centrality to the aims of the 

legislature and so integral to the scheme of the Iegislation, that the legislature 

would not have enacted the statute without them... mf reading in is always 

deemed an inappropriate remedy where a govemment has expressly chosen a 

course of action this arnounts to the suggestion that whenever a govemment 

violates a Charter rïght, it ought to do it in a deliberate manner so as to avoid the 

remedy of reading in. In my view, this is a wholly unacceptable resulf [ernphasis 

added] .95' 

Why? What reasons could the constitutional teacher give to her students when they ask 

what is wrong, in cases of deliberufe violation, about striking down the entire act? What is 

the rationale behind Iacobucci J.'s inversion of the exception (reading in) to the rule 

(invalidation)? Indeed the court does not provide reasons for such a move. Clearly, the 

casual remark that all remedies (Le., the exercise of judicial review in general) include 

on the budgetary impact changed fkom "an assumption", as no evidence was presented, to "findings". 
950 Ibid at 574, quoting fkom Schachrer, supra note 734 at 707-8- 
"' Ibid. 



some interkence with legislative choice does not suffice to justify this form of 

intervention, given its implications for the integrïty of the statutory regïme, overall 

institutional dialogue and political accountability, discussed above. 

It is submitted that the new Iegal formula emerging from Vnend sets a problematic 

standard. Demanding a clear showing of the profound centrajity of the chosen statutory 

means to the legislative scheme in order to negate a judicial intrusion into these means by 

reading in shapes a contentious legai landscape. How could it be shown that any means is 

central to establish the necessary 'but-for' test? What type of evidence is req~ired?~ 1s this 

standard f a i W  to the cautious spirit of Schachter? 1s not the pst-Vnènd judicial system 

burdened with a difficult second-guessing task regarding what-could-havehight-have- 

been, instead of bnnging the matter in its entirety back to the provincial or federal 

legislature for a clear, first hand, disposition of the legislative purpose? We know for a fact 

that the Iegislature has chosen to remain silent- Either this choice has no ~ i ~ c a n c e ,  in 

which case it is not clear what stopped the court fiom reading in sexual orientation by way 

of statutory interpretation, or it cannot be ignored, in which case it holds weight in the 

remedial sphere as weil. If the legislative choice is of significance and its choice is found 

to be constitutionally invalid - should not this be sufficent to higger the shiking down of 

the legislation? The standard articulated by the court assumes without discussion a gant of 

judicial Law-making power in the constitutional and statutory regimes which is difficult to 

reconcile with mutual institutional respect and with the boundaries between these regimes. 

In reading both McCIung J.A. and Iacobucci J. on the issue of the proper weight to give to 

a deliberate silence in determining the appropriateness of reading in, it seems that both 

arguments fiom democracy and fiom precedent, as examined vis-à-vis the constitutive 



elements of the constitutional and statutory regirnes, Ieave the reader unconvinced that the 

Supreme Court's anaIysis is superïor to that of the Alberta Court of Appeai. lhdeed, in a 

later judgment (fkom Ontario, rather than Alberta) the Supreme Court has been Iess willùig 

to mort to the reading in rerned~-~= 

2-4-3.3-2 "Reading in" th Vriend - the interpretation of the 
govemmental respunse 

Counsel for Aiberta argued in V n ' d  that the legïslature prefers an invalidation over 

reading in. The majority of the court declared that in fact the legislature wouid have 

preferred reading in, contrary to the expressed position put forward by the government in 

court. In support of this finding, Iacobucci J. pointed to the govemment's response to the 

legislative-appointed Review Panel's recommendation to include sexual orientation. As 

mentioned More, the government responded by stating: "Not accepte& This 

recommendation wilI be dealt with through the current court case Vnendndl' Iacobucci J. 

interpreted this to express the intention of the Alberta legislature to defer to the courts on 

this issue. "Indeed 1 interpret this statement to k an express invitation for the courts to 

read sexud orientation into the IRPA .29n 

First, it is cutious that the court chose to ignore the expressed position of the govemment 

of Alberta as argued in court. Of course, Iacobucci I. could theoreticaily point to the 

distinction between the govemment as the executive and the legislature, allowing the court 

to search for legislative purpose beyond the stated position of the go~emmeent.~~ However, 

952 See, for example, the cold shoulder the court shows the type of arguments regarding the interpretation 
of the constitution in Reference re B.C Motor Vehicle Act, Cl9851 2 S-CR- 486. 
9" M. v. H.. rupm note 851. 
954 Vriend, supra note 621 at 575-6- 
955 Lamer CJ. expressed conccrn regarding binding the legislature in court by the government and its 
attorneys: '7, for one, question whether it is possible for an Attorney General to make a concession that the 
House violated the Charter- 1 would not want to be a member of that Honse and see my lawyer make that 



this course of action would be inconsistent with relying on the response of the Alberta 

govemment as an invitation to read in or to intervene in the statutory regime. Can a 

govemmental reply to an executive report be construed as an instrument similar to estoppel 

agains t the legislature? 

Assuming that for the purposes of presenting a position in court the government and the 

1egisIature in a parliamentat'y system are one unless a conflict of interest arises, it is 

somewhat comfortïng that Iacobucci J- pays attention to Iegislative intention, after 

discarding intentional omission as a bar against reading in just several paragraphs above- 

However, the court's interpretation leaves one wondering what are the causal links that 

brought the court to reach its conclusion. Where did the court fïnd this expressed invitation 

to read in? This question is not trivial, since Alberta's response seems to address, if at all, 

the issue of judicial review over legislative silence. In other words, the above sentence 

seems Ue a waiver by the govenunent against the non-feasance claim, dealt with under 

the "omission as ground for judicial review". This response is not relevant for the issue of 

remedies. 

On a theoretical level, it is not clear whether such invitation, to the extent that it could be 

substantiated, is or should be seen as a Iegitimate move by a legislacure in a democracy- 

Relinquishing responsibility by inviting the court to read in raises concems regarding the 

nature of the political accountability fostered by the legal universe as a whole and the 

constitutional regime in particulat. It is not clear that legislative deference to the court to 

constinuionally read in, in iight of the silencing effect such reading in entails, is 

acceptable. It is therefore suggested that before the language of deference is appiied 

wholesale to the remedial sphere (and in particular regarding reading in), not onIy a 

concession" (Transcrïpts of hearïng before the Supreme Court of Canada in Miron v- TnrdeI, Court FiIe No- 

CiUPTERTHREE 466 



stronger legislative invitation should be estabIished, but M e r  substantive reasoning 

regarding the validity of such invitation be provided, 

2.4.4 Remedies - Conclusion 

It is perhaps unfortunate that the dissenting opinion of Major J., invalidating the Iegislation 

and suspending the remedy for a year in order to ailow a legislative response, was so thinly 

reasoned. It is further unfortunate that the opinion of Hunt KA- of the Alberfa Court of 

Appeai was cast aside. Hunt KA, found that given the issue of exemptions and given the 

unclear definition of sexual orientation, the Iegislature should be ailowed to address the 

issue before a definition was read into the code by the judiciary. 1 have tried to show that 

as a matter of pnnciple and as a matter of consistency with the constitutive elements of the 

constitutional and the statutory regimes, it seems that the majority's line of argument is 

difficult to support. 

From a legal policy point of view, the need to find a pruicipled way to navigate through the 

thicket of social issues intemned in any case should remind us of the wisdom of 

proceeding with care, one step at a tirne9% Basing our decision upon the facts of the case 

before the court and king aware of the nuances and concems involved in our progress 

might prove prudent. Instead of relegating some concems, such as religious freedoms, to 

the sphere of mere technicalitics, we shodd ensure that the heavier constitutional guns, 

prirnary among which is reading in, should be used only in case of emergency, after all 

other judicial avenues have been explored. In pursuing our cornmitment to combatting 

discrimination in houskg, employment and the provision of go& and services 

customarily available to the general public on aii grounds, including sexual orientation, we 

22744, p. 2). 
956 Sumitein. One Case at a Tme, supm note 653. 



should be m i n W  of the rights involveci, including li'berties. By refiraining fiom a broad- 

brush constitutional reading in, we aiiow for more didogue between die regimes and 

within each regime, and thereby we aUow the polity to assume responsiiility over the 

prejudice agaînst gays and Iesbians in ai i  aspects of Me- At the sanie t h e ,  so as not to 

preclude public debate and not to Ieave the underprivileged defenseless. the development 

and application of the common law, and in our case the law of unjust dismissal. could 

ameliorate the everyday hardships faced by the gay and Iesbian communïty as a matter of 

ordinary Iegd rights. Using the symboIic. message-orïented constitutionai adjudication 

only as a last resort might better help us, as a comrnunïty, to rnend the schisms and move 

away f?om the absolutes- 



3. Conclusion 

Coq J. opens his opinion as follows: 

The Individuai's =ghts Protection Act .,. was k t  enacted in 1973. When the 

legislation was introduced in 1972, the Minister responsible cornmented upon 

and emphasized the nature and importance of the Act, stating: "it is . . . the 

cornmitment of thïs legislature that we regard the Individual's Rights Protection 

Act in primacy to any other legislative enactment - . , , we have committed 

ourselves to suggest that Alberta is not the place for partial rights or half 

fkeedoms, but that Alberta hopefulIy wilI become the place where each and every 

man and woman will be able to stand on his own two feet and be recognized as 

an individual and not as a member of a particular class" (Alberta Hansard, 

November 22, 1972, at p. 80-63). These are courageous words that give hope 

and comfort to members of every group that has suffered the wounds and 

indignities of discrimination. Has this laudable commitment been met? 

This introduction is dluminating, as it reveals Cory 1.3 conception of the judicial role 

under the CharteE 

First, Coq J. saw fit to commend the minister for enacting of the code and for his 

"courageous words that give h o p  and cornfort to members of every group that has 

suffered the wounds and indignities of discrimination". 1s it appropriate for a Supreme 

Court judge to comment - favourably or unfavourably - on a speech of a e s t e r ?  What, 

then, distinguishes the process of constitutional adjudication from party politics, or from 

political commentary in the media? M e r  all, that minister belonged to a certain political 

party with a certain political platform. Judicial comments of this sort, refemng to political 

speeches as "courageous" or "laudable", corne perilously close to endorsing a political 

platform associated with a particdar political Party. 



Second, Cory J- saw fit to ask whether the current AIberta govemment has lived up to the 

commitment of the government of 1972: "Has this laudabe commitment been met?" 

Without resorting to the cynîcal, perhaps the opposition leader in Alberta shouid consider 

vacating his or  her position, She or he might have little role to play after the Supreme 

Court has chosen to evaluate the performance of a sitting govemment in üght of the 

commitments undertaken by a previous legislature- 

This is not to Say, of course, that the words of the responsïble minister are meaningless 

from a legal perspective. They go directly to the purposive analysis of the statute. They 

could have assisted the court in finding, for exampie, that the statute did not foreclose the 

incrernental development of the common Iaw to ameliorate instances of partial rights or 

half freedoms not addressed by the statute; they could have assisted the court in finding the 

quasi-constitutional status of the LRPA. But this is Merent  than adopting a tone befitting 

the floor of the legislature rather than the courtroom- 

Lady, Cory 1 ' s  introduction is problematic from yet another perspective, even more 

troubling. As we know, the human rights legislation movement in Canada was a response 

to the judicial failure to elucidate the principle of equal human dignity from the common 

 la^.^" It is because of cases like Franklin"" and Christie9- discussed in chapter one that the 

legislature had to intervene in the common Iaw regime by creating anti-discrimination 

legislation and an administrative body to enforce i t  It would therefore seem that prior to 

painting the legislature as failing to protect human rights, the court, and in particular the 

Supreme Court, might see fit to take a hard look in its own back yard, the common Law, 

and evaluate the extent of the judicial f u l f i i e n t  of its basic commitment to approach law 

957 Tarnopolsky, supra note 701, ch- 2. 
FmklUI V. Evans, supra note 36. 

959 Chrisrie v. York, supra note 76. 



with integrity- As suggested in chapter one, the comrnon law, properly conceiveci, does 

indeed provide such a starting point- 

As mentioned in the introduction, a Supreme Court decision exists on many dimensions 

and operates on many Ievels. On a symbok levei, the court has delivered words of 

justice?" Unfortunately, the judicial message has aiïenated some, who feel that their 

religious freedom was dismissed out of hand and others who feel that the provincial 

legislature was not accorded enough respect."' The double-edged sword of strong symboiic 

messages is echoed in Iacobucci J.'s treatment of the counsel for Alberta, ML McCarthy. 

During argument Iacobocci J. referred, in obvious contempt, to the position of AIberta as 

"McCarthy's position", suggesting that this position reflected on the moral integrity of its 

advocate in court. Mr. McCarthy felt it necessary to remind the court that the position was 

not his  own, but that of Alberta. For some who foiiowed the argument it remained unclear 

whether the symbolic message of disdain for the position expressed was not eclipsed by 

disrespect to counsel and the exclusion of those who could possibly think he might have a 

point-- 

Perhaps the court, distnisting the Aiberta IegisIature and fearhg a repeal of the Human 

Rights Code dtogether, used the reasons regarding a positive duty to legislate so as to 

discourage such a reped by signalling to the legislature that such a course of action would 

face an uphill battle in the Supreme Court. In that context it should be noted that some in 

Sce J. Bakan. Jun  Wordr. supra note 642. 
%I For a review of the media reaction to V n e d  see M. Jackman, "Giving Real Effect to muality: 
Eldridge v, B. Cc (A.G+) and Viiend v. Alberta" (1998) 4 Rev. of C ~ ~ t u t i o n d  Studies 352. 
%2 Compare, on the importance of professional respect, A. Kronman, The Lost m e r :  The Failing 
Ideals of the Legal Professsr'on (Cambridge, Mass,: Beiknap Press, 1993)- 



Alberta twk the Supreme Court seriously with regard to a possible showdown, and 

advocated the use of S. 33 shodd the Supreme Court's attitude prevail? 

On another  dimension,^ the Supreme Court couid be seen as working to repair the damage 

to its reputation among progressive groups caused by its decision in Egm* h so doing, 

the court could be seen as solidlfving its support h m  the generally progressive academic 

ranksM and interest groups? 

The combination of these two variables - the distrust of the Alberta IegisIature and the 

desire to repak the court's reputation (or at Least avoid the risk of fuaher loss to its stature 

among rights advocates) might explain why the court prefemed reading in over striking 

down the legislation. The court rnight have been concemed that the Alberta legislature 

would not hurry to propose revised legislation and the court would be biamed for ieaving 

the people of Alberta without a Hwnan Rights Code. Assuming the court considered the 

availability of the common law to mitigate this state of affairs - both in tenns of offenng 

meaningfiil protection and symbolic messages - perbaps it was under the impression that 

the machinery of the common Law might be slower and less glorious than the swift draw of 

the constitutional s wor& 

Alternatively, or in addition, Vnend's expansive reasoning could be read as a reaction to 

the strong words of McClung I.A. of the Alberta Court of Appeal. Perhaps the Supreme 

Court felt it needed to rein in or discipline the rogue core of conservatism blowing from 

963 F.L. Morton, YDialogue or Monologue?" (April 1999) 20 Policy Options (vol. 3) (Montreal: IRPP) 23. 
Ultimatety, s- 33 was invoked in the Marrfage Amendment Act, supra note 730- 

Compare, RJ. Cmmbe. ""Same as it ever was": rethinking the politics of legai interpretation" (1989) 
34 McGiII L J- 603. 

1.k Pickle. "Exorcising the Demons ofEganW (1998) 6 Cclr M o u r  & Employment L Ji 279. 
966 Compare, B. Ryder, "Outing Rejudice" (1998 Constitutional Cases, Osgoode Hall Law School. 16 
A p d  1999) [unpublished] . 
%' M. Eberts. "The Charter and Equaiïty Rights: The V ' e d  Case" (1998 Constitutionai Cases, Osgoode 
Hail Law School, 16 April 1999) [unpublished]- 



the West, This dimension of the case might explain why 

unaddressed, since it involves relying on the provincial 

the common law alternative went 

structure, under the leadership of 

the Court of Appeal. Signs of a crisis of confidence between some members of that court 

and the Supreme Court surfaced in Ewanchukm where the Suprerne Court chose, in an 

unusual move, to convict ML Ewanchuk itseif rather than to remand the case to the courts 

in Alberta for trial under the Iaw as clarined, The reaction of McClung JA,  is certainly 

indicative of a failure in the professional discour~e.~ 

Yet, as mentioned at the outset, awareness of the other variables which might be at play 

behind the scenes in Vifend does not aiIow us to ignore the actual reasoning of the case. 

Cornmitment to the rule of law requires that the reasons provided by the court be reviewed 

for their consistency with previous cases and with the overdl legal universe. This chapter 

sought to demonstrate that the court's reasoning regarding standing, S. 32 and remedies are 

difncult to reconcile with holdings of previous cases- 

This chapter argued that the doctrine of standing is informed, in part, by the desire to 

preserve legislative responsibility for the statutory regime and thus to provide for greater 

opportunity for dialogue between the legislature and the judiciary as part of the interaction 

between the regimes. Similarly, it was suggested that the role of S. 32 in cases of legislative 

silence is to force the court to tie its review to an actual legislative act, rather than the 

failure to enact a provision or a statute, Thus, S. 32 serves as a gatekeeper for the integrity 

of the statutory regime by ensuring that judicid review, as the operative prong of the 

968 R v. Ewanchuk, supra note 121- 
969 McClung J . A  sent a letter to the editor of the National Post, in wfiich he  wrote that: "Madame Justice 
Claire L'Heureux-Dubé's graceless slide into personal invective in the Ewanchuk case d o w s  some 
response-" And he added: "Whether the Ewanchuk case will promote the fimdamental right of every accused 
Canadian to a fair trial will have to be le& to the academics. Yet there may be one immediate benefit, The 
personal convictions of the judge, delivered again fiom ber judïcial chair, couid provide a plausible 



constitutionai regÏme, would apply only to the proper 1egisIative product. It should be 

noted that this role is consistent with the argument advocated in chapter two, against 

subjecting the common law to Charter-based judicial review. Furthennore, it was argued 

that the reading in remedy in geaeral, and as appüed in Vkiend, is difficult to reconcile with 

the dialogic mode1 integral to the constitutional regime, as well as with the greater 

discourse between the three legal regimes. 

The court's s. 15 analysis was used to demonstrate a distinction between the statutory 

regime and the commoa law regime regarding possible adjudicative structures that may be 

put in place in order to enforce rights embedded in, or generated by, each regime. It was 

argued that the admi~strative tribunal as a creature of statute and an adjudicative ann of 

the executive is effective in enforcing a policy which has resolved the basic tension 

between competing nghtslinterests and has been codified so as to provide the adjudicator 

with clear rules of decision. In contrast, it was argued that the common law might be better 

suited to govem areas of human interaction where the basic principles of (corrective) 

justice are set, but their application to concrete clashes of rights are yet unresolved. As a 

matter of constitutional law, it was argued that a distinction between these two adjudicative 

designs does not necessady amount to discrimination. 

It was therefore argued that Vriend should be seen as a high-water mark rather than as 

paving the path for future judicial journeys into expanded standing, diminished threshold 

for judicial review over legislative inaction and pro-active remedies. It was further argued 

that awareness of the presence of, and interaction between, the three legal regimes might 

allow the court in future cases to disentangle itself from result-driven jurisprudence. It 

appears that the court in V&nd was keen on reaching a certain result and less concemed 

explanation for the disparate (and growing) number of male suicides king reported in the Province of 



with the jurisprudentid moves - the legal trees cut - to get there- Fortuaately, Vriend 

reached the just resuit; yet if the politicaL climate changes and the composition of the bench 

shifts, we mïght actually need a soiid shield of pnnciples, embedded in a comprehensive 

understanding of the legal universe, to pmtect us against the blowing winds of regression. 

Quebec-" National Post, 26 February 1999. 
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Taking Constitutional Structures Seriously: Concl usion 

rames Tdy, in Strmge Mulripicity: ~ o n s r ~ h c t r o ~ h n  in an Age of Dn>emryrn laments 

the "impperial culture embodied in most hiberal constitutioI&"' and refers to the Charter as 

an example of "culture-bluid liberal constitutionalismy' that prompted the dBerent 

cultures of Canada to resist the Charter as the "impenal imposition of a pan-Canadian 

culture?"' TuUy uses the term c'constitutionalism" and ccconstitution" to refer to 

normative orders that define a comunity or a culture- He does not draw a distinction 

between a formal constitution and a material constitution, and he envisions more than one 

constitution in any gîven Iegal order, to him, the common law system is constituti~nal.~ 

The temiinology of this thesis ciiffers from Tully7s. This paper approaches constitutional 

noms as the fornial, hierarchically-superior legal noms contained in legislahon that 

either declares itself, or was interpreted by a comptent court of law, to be the supreme 

law of the Land. One use of Tully's "cconstïtutionalism" could in fact be thought of as 

meta-constitutionalism, that is, the overall design that structures the different normative 

orders that comprise a legal order, including the constitutional order. Yet beyond 

terminology, the concems that underlie Tullyy s critical analysis and primarily the concem 

regarding meaningful self-government are shared by this thesis. 

Tully calls for the development of creative forms of federalism which would ailow the 

different, interdependent cultures that comprise Canada to negotiate and to self-govem. 

He also advocates the common law methodology, centrai to which is the case-by-case 

J. Tully, Strange Mulripicity: Co~tutionaIrSm in an Age of DNmsüy (Cambridge: Cambridge 
University Press, 1995)- 1 thank Professor Dyzenhaus for pointing me to Tully's works. 
*' 1bidcat7, 
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approach- He Gnds this approach superior to the liberai, nationalist and cornmunitadan 

foms of constitutionali.ïsm, foms that provide answers to constitutional questions h m  a 

grand theory. Perhaps most importantly, Tuiiy subscribes to legal pluralism, which he 

defines as "the study of the varïety of ways contemporary constitutions recognize and 

accommodate cultural diversity? He is encouraged by the varïety of normative orders 

and ways of "accommodating stniggies for recognition that exist in practice despite the 

reign of modem constitutionalisrn'*~w~ including aboriginal orders and the common Iaw 

system. which are hidden but refuse to disappear. Again, the temïnology used by this 

thesis confines the normative orders examined to the official orders, recognized by the 

state as part of its legal system. Nonetheless, thk thesis shares the pluralistic approach to 

law, which contests the uniformity of law in favour of multiplicity. 

Indeed, the main thrust of this thesis is that not aii legaI regimes are alike. Considerable 

time and space were dedicated to illuminating the different constitutive elements of the 

common law, statutory and constitutional legal regimes, and to showing how these 

dîfferences may play out with respect to actual legal controversies. It is hoped that this 

thesis has demonstrated that taking the constitutive eIements of each regime senously 

entails accepting the possibility that our political ideology, whether it is liberal or 

conservative, might not be fully vindicated through one regime or another?' 

Each regime, it was argued. is orgaaized around a different scheme of distribution of 

powers or type of partnership between the legislatures and the courts. Each calls for the 

972 Ibid at ch- 4- 
973 ~bid- at 101- 
974 lbid 

Compare P. Freund, fie Suprerne Court of the United States: Ifs Business. Puposes and 
Perjiormznce (Meridian Books: Cleveland & New York, L961). 
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deployment of a certain methodology in engaging with a legal question, since each is 

founded upon a unique source of legitimacy which is compatible with a certain 

interpretative approach. This multïplicity is important to maintain, since it enhances the 

overalI Iegitimacy ofthe legd order in a modem state. It maintains the integrity of each of 

the regimes, thereby ensuring that the source of legitimacy for each regime indeed 

provides the necessary legitimacy. Furthemore, by resisting the temptation to assimilate 

all legal regimes into one, a design which maintains legd pluralism provides sites within 

the state from which the premise of other sites or regimes may be chalienged, 

It should be noted, however, that the features which distinguish each legal regime should 

not obscure the underlying commonality of al1 of the legal regimes as such. This thesis 

did not expand on the elements shared by aU the iegal regimes beyond stressing in chapter 

three the importance of providing legaliy convincing reasons. More could be said about 

that which unites all legal regimes into Law. More could be said about the shared 

characteristics of adjudication before a court of law, dealing with noms emanating from 

any of the legal regimes. This thesis only touched upon one such feature, namely the 

cornmitment to reconcile a decision in one case with previous decisions, either by 

conforming to, distinguishing or overruiing previous cases. This thesis did not argue that 

what separates the regimes is greater than what binds them as Iaw. Because this thesis 

was wrïtten against the prevailing understanding of the unity of law, it emphasized the 

differences within law. 

The thesis examined the relationship between the common Law, the statutory regime and 

the constitutional regime in light of the constitutive elements of each legal regime. It 
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argued that an ideal type of a cornmon law constitutional democracy would require the 

foIlowing: 

The interaction between the statutory regime and the common Law shouid not preempt 

access to the common law when the purpose of the statutory instrument in question 

does not so require. 

The interaction between the constitutional bill of nghts and the common Iaw should 

Ieave the common Iaw to govern the interaction between non-governrnental entities 

outside the reach of the constitutional bilI of rights, so as to avoid format difflculties 

as well as legïtimacy concerns. 

The interaction between the constitutional tegime and the statutory regime should 

recognize that legislative silence does not indicate a legal void. Rather, the common 

law background (Le., the presence of the common law) ought to be acknowledged, 

and thus constitutional judicial review over legislative silences should be undertaken 

in only when either the common law has been displaced by legislation, or when 

common law causes of action - whether in private law or public law - have been 

exhausted (and thus the legislative silence has k e n  found wanting). In other words, 

the interaction between the constitutional regime and its neighbours includes a 

temporal, or sequential element: the other regimes must be exhausted before the 

constitutional regime should be fdly engaged Moreover, in deciding whether the 

constitutional regime should be engaged in a particular case brought by a particula. 

plaintiff (i-e., when standing is an issue), or in deciding the specific legal outcome of 

the interaction between the regirnes (i.e., when choosing the proper constitutional 

remedy), maintaining the integrity of the constitutional regime, as well as the integrity 
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of the other r e m e s  and the metacoostitational design as a whole, requlres that the 

judiciai decision seek to preserve a robust institutionai discourse and inter-regime 

dialogue. 

This thesis focused on the Canadian constitutional mode1 as a case study and investigated 

the constitutive elements of each of the three examined regimes as well as the interaction 

between them through Canadian case law, The legal issue that served as an orgmizing 

theme through wbich to discern, identifv and exempm the theoretical underpinings of 

the legal order and its components was the contours and limits of the legal power to 

discriminate. 

The thesis examineci, in chapter one, the interaction between the common Law and 

statutory law by examining the effect that the existence of a human rights code should 

have on the common law n o m s  governing discrimination, After finding that the presence 

of a human rights code does not necessary bar access to the common law where the code 

is silent, the thesis examined the constitutive elements of the common law - its reason- 

based, corrective-justice foundations. It has advanced the argument that the public 

elements within the cornmon law, found in contract law, property law, the public poky 

doctrine and Iabow law - lead to the conclusion that in some cucumstances, a person 

discriminated against could have a cause of action enforceable by the courts at common 

Iaw. 

More specificdiy, it was argued that contract law analysis suggests that once a person 

holds himself out as a member of a non-associational profession and purports to transact 

in that capacîty, he may not take into consideration the groupbased affiliation of a 
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customer or a prospective customer in deciding whether to enter into a contract or in 

shaping the terms of the contract- 

It was m e r  argued that once a property owner has placed his property for commercial 

use, he may not use his z'h rem property rïghts to exclude segments of the public based on 

their group-based membership, or otherwise use his in rem property rights to segregate 

the commuoity into such sub-groups that are irrelevant to the commercial use of the land. 

It was also posited that the same conclusion is reached if we engage the doctrine of public 

policy, which govems the use of one's rights in a way that irnpîicates the civil society or 

the public. This conclusion is integral to the common law and is not derived fiom the will 

of the people as expressed in neighbouring human nghts legislation. 

In addition, the thesis argued that the princlples of labour law, which posit the labour 

contract as a unique contractual instrument, do not aliow (at least certain) employers to 

consider in their hinng, promoting or firing decisions, any irrelevant group-based 

characteristics of their empioyees. At the very least, this is the law with respect to 

sumary dismissal, which requires just cause. Tt should aIso be the Law with respect to 

the dismissal (with notice) of an employee, given that the employer is acting in her 

capacity as an employer, rather than merely as a private individual moral agent, and given 

the collective aspect of the labour relationship, which flows in part fiom the realization 

that equality in contract with respect to aU aspects of the labour relationship is difficult to 

achieve in practice, that is. in the actual social context in which we live. Put dfierently, 

labour law, like the common law govedng common caliings, could be conceived of as 

containhg a public element - the formation of the labour relationship between an 

employer and employee by which each assumes a certain status - which entails the 
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asswnption of certain responsïbilities (some of wbicb extend towards an applicant and a 

former employee). This structure, or conceptuakation, is slmilar to the foundation that 

supports the set of obligations placed on non-associational professions with respect to 

irrelevant group-based charactenstics of their customers or  prospective customers- Thus, 

an employer who acts in contradiction wîth the demand to ignore such charactenstics may 

be seen as in breach of the duty owed to the emptoyee or  the applicant, which ought to be 

corrected under the expanded corrective: justice mode1 advançed above. 

In chapter two, the thesis then examined the relationship between the constitutional 

regime and the common law and found that the constitutionai bill of rights cannot, 

analyticaily, and shouid not, normatively, apply to the common law governing the 

interaction of non-governmental entities. 1t cannot apply anaiyticaüy because the 

common Iaw is a reason-based regime, while the constitutiond regime has a will-based 

component. Hence subjecting the common law to the will-based prong of the 

constitutiond regime entaas replacing the common law rather than reviewing a cornmon 

law nile. Similady, subjecting the common law to the reason-based prong of the 

constitutional regime cannot be an act of constitutional judicial review, since the concept 

of reason does not accept higher, constitutional reason as opposed to ordinary, common 

law reason- Normativefy, the thesis argued that subjecting the common law governing 

non-governmentai entities to constitutional judicial lpview extinguishes an important 

facet of the multipiicity of the legai order, and thus is undesirable as it hurts the 

legitimacy of the legal order, 

Furthemore, the thesis demonstrated that fiom an institutionai perspective, subjecting the 

common law to constitutional judicial review raises difficulties in that it entmsts the 
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review to the same organ that is responsiile for interprretïng and developïng the reviewed 

body of law. This problem is especially acute where the constitutionai structure includes a 

limitation clause, since it stipulates that the judiciary is ailowed to consider will-based 

policy considerations in order to jus- a common law de, and no less importantly, it 

expects the judiciary to consider social evidence in support of the common law rule it 

deveioped, 

The thesis also examined Canadian case Iaw on the question of Charter application, and 

argued that the holding of Dolphin is justifiecl, contrary to the voluminous critique that 

the decision generated. The thesis emphasized the importance of legislative history in 

interpreting the Charter as an instrument which draws its legitimacy at least in part nom 

the actual consent of the govemed Thus the travaux préparatoires, which demonstrate 

that the cirafters saw the Charter as not applying to interactions between non- 

govemmental entities, cannot be ignored Lastly, the thesis con£konted some of the 

arguments launched against the non-application of the Charter to the common law 

governing non-govemmental entities. The thesis highlighted the unique nature of the 

constitutional regime as aimed at regulating the statutory regime and the legislative 

process, rather than the behaviour of non-governmental entities. The thesis suggested that 

the only constitutional imperative placed upon the common law is that it maintain its 

cornmitment to reason-based analysis and to coherency and consistency. 

In light of the discussion in chapter one, which unearthed a nascent common Law nom of 

anti-discrimination, the constitutional Imperative suggested in chapter two ought to 

prompt the common law to W y  excavate the forgotten common law of anti- 

discrimination and to elucidate its content and contours. It was suggested that the resuIt 
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would be consistent with the constitutional cornmitment to equality- However, since the 

common law n o m  of anti-discrimination is corrective rather than distributive, the legal 

order retains its piuralism and multipIicity. And since the origin of the common law n o m  

is the common Iaw itself, both the common Iaw and the constitution retain, under the 

advocated position, their respective integrïty. 

The final chapter of the thesis examined the constitutional regime and its interaction with 

the statutory regïme in the Canadian context, by focusing on ViCend? The thesis found 

that despite its good intentions, Vifend is difficult to defend, since it exemplifies an 

instance where the court rushed to the constitutional bill of rights and expanded its 

application instead of first exhausting ai i  other legal regimes, The court's choice of 

remedy, judicid reading in, is also difficult to defend. Wrîting words into a statute under 

the constitutional powers assumed by the judiciary (the Chmrer does not specifically 

empower the court to read in) is problematic in general, since the rationale behind the 

reading-in remedy enhances silence rather than dialogue and obfuscates responsibility 

over the impugned statute. The use of the remedy in the specifc case of Vriend is no less 

problematic, given the nuanced exemptions contained in the Alberta human rights code - 

nuances designed to protect competing liberties (such as the fieedom of religion of the 

members and students of Kings College) - nuances which were glossed over by the court. 

The rush to the Charter and the constitutional remedy chosen reduce, rather than enhance, 

dialogue betweerr the legislature and the judiciary and are not easy to reconcile with past 

jurisprudence. 

976 Supra note 4- 
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Vnettd also presents an opportunit. to investigate the tension b d t  into the constitutionai 

regime: a tension between will and r e a s ~ a , ~  between k d o m  and belo~ging,~ between 

equality and liberty* and between judlcid review and representative, majoritarian politics. 

Vifend appears to be a case where the judiciary ûied to reconde these tensions "once and 

for all", by expanding standing to include the challenge to the entire code, by appIyïng the 

Charter to legislative silence without considering the presence of the common law, by 

finding a violation of the equality clause without considering either the common law or 

the fieedom of religion argument embedded in the legislative position, and by choosing to 

invoke the reading-in remedy instead of ailowing the Iegislature to assume resp~nsibility~ 

A judicial attempt to reconcile the inherent tensions upon which the constitutional regime 

in a democracy is founded, that is, an attempt to reach beyond the "intermediate" 

legitùnacy source provided by the concept of institutional dialogue, codd be defined as 

9n The will of the peopIe of Aiberta to set the boundarïes of the administrative machinery desïgned to 
combat discrimination clashes with a reason behind the non -d~mina t i on  nom, which calls for the 
protection of al1 discriminated groups (or at least all discriminated groups protected by the Charter). It 
should be nomi chat the wiU prong of the equation couid be configureci differently, to include the wil l  of  the 
Canadian people to adopt a Charrer, but this will also included a decision not to expand the Chaner to the 
private space- By ordering the human rigbts code to mimic the Charter and by suggesting a duty to legislate 
a human rîghts code, the Court in fact goes against the M l  of the people on that point, It should m e r  be 
noted tbat the reason prong codd be expanded to include the protection of one's freedom of conscience not 
to participate in the promotion of what one believes is an immoral activity. An open question is the wiii of 
the Canadian people wïth respect to the constitutional protection accorded to those discxïminated against 
because of their sexual orientation: on the one hand, the pubtic cornmittee which reviewed the Charter 
declined to enumerate sexual orientation as a protected ground, but on the other hand, the Charter includes 
the "analogous grounds" valve- It shouId be noted that the actuai will of the people, as measured by 
pollsters (J. Fletcher & P- Howe, "Supreme Court Cases and the Court Support: The State of Canadian 
Public Opinion", 6 Choices n. 3, 30 @Rl?P, May 2000)). suggests that the majorïty in Alberta supported 
expanding the protection accorded by the human cights code to those discriminated against on the basis of 
their sexual orientation. Thus, had the matter gone back to the legislature with a deçlaration of 
unconstitutionality, there is reasoa to believe that Premier Klein wouid have indeed amended the code while 
roviding for the protection of fieedom of religion, where the protection is warranteci. '' TuUy, nrpm note WOat 32-33 and 2M-7. Vnend prcsents a clash of claims to klong. or claims for 

recognition: one by the gay community in Alberta, and the other by the retigious, Christian community in 
Alberta. Similarly, Vnend presents a clash of fieedom claims. The gay community in Albecta, advocating 
the right to pursue one's sexual orientation without interference or repercussions fiom others, stands in 
opposition to the religious community in Aiberta, seeking to be fiee to live according to its reïigious 
convictions, including the fkeedorn to choose employees for its educational institutions in a manner that 
does not contradict the teachings of the church. 
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an ovexreach? It is therefore not surprïsing that it is ciifficuit to reconcile the holdings in 

Viiend with past precedent, as was demonstrated in chapter three. Similady, it is difncult 

to reconcile some of the judicial rnoves made by the court in Vnend with a robust notion 

of institutional discouse- 

Vriend could be thought of as a high watermark, signalliag the outer limits of 

constitutional jurisprudence. The alternative, namely, depioying the logïc of V ï d  in 

everyday constitutional adjudication (in the different judicial instances) poses a threat to 

the Iegitimacy of the legal order as such, and to the integnty of the constitutional legal 

regime in particuiar. 

Perhaps the final lines of this thesis should be dedicated to stepping back and to situating 

the attempt to define the components of the legal order and to assess the court's 

performance within that order in a larger theoretical framework What value is there in a 

detailed and critical review of a handful of judicid decisions for their fit with the 

proposed mode1 of the Iegal order? 

The tentative answer to this question lies in a p a t e r  conceptualization of law or 

adjudication, not only as a form of discourse between the three branches of government, 

but also as a unique form of professional discourse. Beyond the parties before the court, 

the participants in this discourse are the judiciary, the bar and the academia. In other 

words, in interpreting and developing the law, judges are expected to convince their 

colleagues on the panel as well as appellate courts and lower courts (so that the niling will 

not be distinguished or marginalized). The court is also expected to convince the bar. so 

979 1 t h e  Prof~~sor Dyzenhaus for his suggestion to couceptualize jdcZal overreach as an attempt to 
resolve irresolvable clashes- 
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that the doctrine or holding wiU not be continuously challenged, and the academia, so that 

the holding wiIl not be criticized in 1aw review articles or the classrooms and so that the 

niling will not dtimately be changed by the judiciary or the legislature- Each of the 

participants must put fotward convincing arguments in order to demonstrate that its 

submissions or holdings are justifiable. The ongoing effort to convince the other 

discussants that one's position is Mensible suggests that part of the role of academics is 

to carefidly review the integrky of a judgment, that is the consistency of the judgment 

with itself (with the reasoning it puts fornard), with previous jurisprudence on point and 

with the legal order as a whole (includïng its distinct components). 

It was Brewer I. of the U.S. Supreme Court, "a judge who was hardly the darling of the 

forces of democra~y",~ who said: 

It is a mistake to suppose that the Supreme Court is either honored or helped 

by king spoken of as beyond criticism. On the contrary . . . its judgments 

[s hould bel subjected to the freest criticism . . . Tme, many crïticism may be, 

like their authors, devoid of good taste, but better all som of critichm than 

no criticism at ail-"' 

It is hoped that even if some of the arguments presented in this thesis were devoid of 

good taste, the critique nonetheless contributes to the debate that should take place within 

the academia, the bar and the bench regarding the proper relationship between the 

comrnon law, statutory law and constitutional law. Arguments contained in this thesis 

may help to reinvigorate the debate regarding the common law of anti-discrimination, 

''O Freund, S U ~ O  note 975 at 17 1. '" D.J. Brewer, %overument B y Injunction*'. (L898) 15 Nat. Corp. Rep- 848 at 849. 



Charter application to the common law and the contours of Chmer-based constitutiond 

judicial review over instances of Iegislative silence. In that respect, this thesis could be 

seen as part of the internai checks and balances, whose d e  is to ensure that the judiciaty 

does not separate the exercise of official state power h m  the duty to provide convincîng 

reasons for the use of such power, reasons that go beyond the political convictions of the 

nine judges currently sitting on the Supreme Court. 

In a broader context, this thesis could serve as a startïng point for m e r  research into the 

concept of professional discourse. Such a concept will have to take into account not only 

that which separates each legd regime, but also that which unites adjudication in alI legal 

regimes. As part of such M e r  research, attention should be paid to the procedures that 

govem the professional discourse, that is, the procedures that govem constitutiond 

adjudication, as well as procedures, broadly defined, that govem the interaction between 

the judiciary, the academia and the bar. For example, future research couid investigate 

procedural d e s  that govem interveners (and the circumstances where interveners should 

be heard), procedures goveming expert opinions on social facts (including circumstances 

where such evidence is best considered) and procedures governing the notification of a 

constitutional question (which cmently deal with notification of the attorney generds, 

but not of other public interest groups or the academia). While al l  such matters fall under 

procedural law and thus tend to receive less academic attention compared to the attention 

paid to the substantive law (especially constitutional law), it would appear that if we 

extend the logic of this thesis, procedural matters (as they pertain to constitutional 

adjudication) affect the discourse between the academia, the court and the bar and thus 

affect the integrity of the legai order. 
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Studying the Law, Iike practising law, does not end at any pre-definedpoint The quest for 

understanding the naaire of Iaw so as to better participate in aspects of its practice. is an 

ongoing exercise. much lüre the practice itseK New questions continuously emerge. 

Thus, as with adjudication, finality has to be appreciated. At some point, one step has to 

be seen as concluded so that the next step may be embarked upon: 

What does the wise son say? "AL1 these testhonies, law and ruiings given us 

by God, what do they mean?' And so you teach your wise one ail the laws 

of Passover, încluding the niling that nothing should be eaten after the 

afikoman (The Passover Haggadah). 

There is a point, after all has been said and done even though more cm be said and done, 

that the endeavour is ended- 
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Amendments Because of the Supreme Court of Canada Decr'srün rir M- v- H, Acr, S.0- 1999, c. 6 

Brfti'sh Columbia Labour Code, R.SJ3.C. 1979, c- 212. 

Canada Labour Code, R.S.C. 1970, c- L-1- 

Canadian Human Rights Act, R.S .C, 1985, c. H-6, s.3. 

Constifution Act, 1867 @K), 3O&3 1 Vict., c. 3, reprinted in R.S.C. 1985, A p p  II, No 5, ss. 
L2,16 and 132- 

The Constitution Act, 1982, being Schedule A and B to the Canada Act 1982 (U-L), 1982, c. 
11- 

Courts of Judce Act, R.S.0 1990, c. C. 43, S. 109. 

Fair Accommodation Practices Act, 1954, S.O. 1954, c- 28. 

Fair Employment Practices Act, S.0- 1951, c- 24- 

The FemaEe Employees Fair Remuneration Act, S.O. 1951, c. 26. 
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