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Abstract 

Constructing Post-Conflict Justice: The South Afncan fnrth and Reconciliation 
Commission as an Ongoing Invention of Reconciliation and Truth 

O 2000, Stéphane Leman-Langlois 

Ph D dissertation 
Centre of Criminolow 
University of Toronto 

This thesis examines the development of a language supporting the creation and the 

work of the South African Truth and Reconciiiation Commission (TRC). Following 

Foucault and others it describes the extent to which this language affected and was 

affected by the practical reality of the institution and the socio-political context in which 

it had to operate. It explores four main areas of this construction process: 1) The 

definition of the social, legal and political environment of post-apartheid South Africa 

as incompatible with retributive, conventional justice. 2) The elaboration of an 

alternative model of action with the help of images and myths, especially that of the 

Chilean Commission on Truth and Reconciliation. 3) The integration of victims and 

perpetrators to this specific discourse of reconciliation and justice, the former through 

the appropriation of their victirnization narratives and the latter through a readjustment 

of the TRC's discourse about moral rectitude. 4) The rhetorical function of the concept 

of national reconciliation as a positive moral signifier adaptable to practical context. The 

research follows these developments across different sites, in Parliament, in the TRC 



itself, and in different Cornmittees of the TRC. Conclusions include: 1) The elaboration 

of the TRC was an ongoing, continuous readjustment of concepts, practices and 

discourse rather than the fulfilment of a strate& and therefore its development is better 

understood as symbolic exchange and social action in context than as political decision- 

making. 2) The power of the TRC discourse and justice as reconciliation and truth 

resides in its ability to produce a unified, consistent worldview and not in its ability to 

"actually" produce reconciliation or truth. 

iii 
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l ntroduction 

The Truth and Reconciliation commission (TRC) has k e n  the centre of the South 

African government's master plan for repairing the damage of years of apanheid brutality 

and injustice. lts focus was very specific. It left aside the inequities, the forced 

displacements, the arbitrary incarcerations and the political repression-though its Report 

(TRC, 1998) described them as a backdrop-and was specifically set to investigate 

"gross human rights violations" committed by al1 parties to the conflict. In order to do 

this it collected official statements from over 21  000 victims between 1996 and 1998 

and evaluated-in fact. it is still evaluating-some 7 000' amnesty applications from 

perpetrators willing to tell the truth about their actions. This was rneant to satisfy a 

provision in the lnterim Constitution that amnesty be granted for "politicaily motivated 

crimes," but it is also based on the idea that acknowledging victimization restores the 

victims' dignity and reinforces the rule of law. 

The TRC has articulated its approach to redress for past wrongdoing around the idea 

that "restorative justice" and "national reconciliationw are preferable both to the 

conventional criminal justice approach and to what is in practice the dominant example: 

doing nothing. This appears to follow a currently rather strong, and growing trend in 

1) This figure however is misleading: almost 5 000 applications were made as last-ditch gambits by individuais 
incarcerated for common crimes and were rejected administratively for faiiing to make a prima facie case for 
themselves. 
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criminal justice thinking towards alternatives to punishment that redefine crime as harm 

to a victirn instead of a violation against the state, and consequently adopts a victim- 

centred approach to address it. In this case this seems especially appropriate since it 

was expected that a sizable portion of the perpetrators would be mernbers or ex- 

mernbers of the state. This approach has led to a method of intervention meant to 

address the victims' needs and insure the inclusion of the perpetrators in a reconciled 

nation. 

This thesis explores the way the main principles behind the TRC project were 

conceived of and actualized. It takes, however, a perspective on this process that is 

rather different from the bulk of what has k e n  written on such projects up to now. It 

does not start from the linear narrative of the events that led South Africa out of its 

totalitarian past into a new era or the creation of an institution of redress as a product 

of this movement and mindset. It mostly avoids analysis of the effectiveness of the 

mode1 and offers no conclusions in that regard. It also avoids normative, idealistic or 

philosophical comparisons. Rather, its focal point is the development of a rationality of 

action, a working knowledge sustaining the political project-including noms, ideas and 

philosophies. So while it of course feeds off the chronology of events and attempts to 

describe the principles at work, its focus is the organization of action through ianguage: 

in other words I will analyse discourse rather than history. Throughout, the objective will 

be to show, to explain, to demonstrate how the construction of the TRC project, from 

its early precursors to its final Report, can be better understood if we look beyond their 

representation as original solutions to objective problems in specific socio-political 
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environments, beyond the narrative of such projects as the carrying out of plans and 

strategies. Rather, f suggest approaching the TRC project as a continuous creation of 

concepts and practices, at al1 levels. 

1 POST-CONFUCT JUSTICE: COWEXl, PROBLEM AND SOLUllON 

In the analyses below "truth comniissions" are sometimes understood and/or 

recommended as adjuncts to conventional2 justice or as replacing it altogether, the 

more difficult case for them to make k i n g  obviousiy the latter one. in general the 

recommendation of most human rights organizations internationaliy has k e n  to make 

those responsible accountable for their acts, and this is cleariy understood to mean 

prosecution and a measure of punishment. This does not preclude the use of inquiry 

commissions, but it is an entirely different matter if the commission's work includes 

granting amnesty to those identified as criminals; or, alternatively, if the commission 

is billed as counterbalancing a separately granted blanket amnesty, thus legitimizing it. 

The argument that amnesty and truth-finding are replacements for justice has not sat 

well with most human rights organizations, who see trutb as instrumental to achieving 

accountability, not as its end result (see Bronkhorst, 1995). That is because while 

there has been no shortage of varied experiments in pst-transition or post-conflict 

justice, from summary executions in pst-war France and Belgium to srnail fines in post- 

Nazi Germany to expulsion from public service in Bulgaria, by far the most common 

2) 1 witl use the word "conventional" extensively in what follows so I want to define it: it is by no means 
pejorative or normative in any other way; simply, it refers to dominant, official or institutionalized (depending on the 
context) concepts and rationales, to routine understanding of various objects. 
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response has k e n  doing nothing, letting things settle quietly after the transfer of 

political power (see Neier, 1998). Usually, penological "reformist" positions in common 

criminal justice have consisted in recommending the abandonment of punishment and 

prisons in favour of restorative justice, alternative sentences, etc. But what might be 

referred to in contemporary international criminal law as the reform position is in many 

ways the opposite: it is one that sets itself against the injustice, "impunity" and general 

lack of accounta bility or even corrective responsi bil ity that usually follows war crimes and 

gross human rights violations, which is thought to encourage their repetition. Amnesty 

International, Human Rights Watch and other such organizations corne to mind, but UN 

declarations and conventions generally follow this line as well. The recent Pinochet case 

in the UK is also an important landmark in this direction: the Law Lords, in a 6-1 

decision, clearly stated that the accused may no longer cal1 upon doctrines of 

sovereignty, act of state or the traditionally accepted head-of-state immunity in order 

to avoid criminal prosecution. 

In most cases the main problem identified by reformes has k e n  to insure that the 

abuses actually stop, so what must be found is essentially a means of immediate, 

urgent deterrence. However, this in general has also meant that the question of what 

to do once it does stop-in part because it so rarely does-has been neglected: trials are 

just not that simple and easy to set up, especially in a war-ravaged country or a freshly 

reformed ex-totalitarian state. That is the paradox of truth commissions today: as soon 

as they are used in replacement to conventional punitive justice, they appear to pursue 

contradictory and mutualiy defeating goals and principles. On one hand, they are 



Chapter 1: Introduction 5 

welcomed as long awaited concrete action in defence of human rights, but on the other 

they are supported only with qualifications since by turning away from punishment they 

derogate from the conventional conception of criminal justice. So far the legal literature 

has been tackling the problem of pst-conflict justice mostiy in these terms: what is the 

best compromise to adopt after transitions, why, and how should it be put to practice. 

These are, of course, the very questions those in charge must ask themselves. 

Historically the main landmark of the conventional approach is the 1945 London 

Charter and the lnternational Military Tribunal at Nuremberg (Conot, 1983; Cooper, 

1999; Hilberg, 1988; Morris, 1983; Tusa, 1985; Zoller, 1990, 1990a). But the 

effort is ongoing and further international law and doctrine have been developed over 

the years, for instance through the 1977 Additional Protocols to the 1949 Geneva 

Conventions, but starting with the UN 1950 Nuremberg Pnnciples, which defined war 

crimes, crimes against humanity and crimes against peace, definitively crirninalizing 

agressive war and the abusive conduct of warfare. Protocol II to the Geneva 

Conventions deals with the treatment of civilians in internal, civil confficts, and does cal1 

for punishment of offenders (ICRC, 1987). Ongoing talks on the legal mission, tools 

and jurisdiction of an international criminal tribunal project also show a definite 

orientation towards deterrence through punishment (Clark, 1992; lnternational Meeting 

of Experts on the Establishment of an lnternational Criminal Tribunal, 1993; UN, 1973, 

1998), as ad hoc international tribunats have k e n  applying it in Geneva for abuses in 

the Yugoslavian civil war and in Arusha (Tanzania) for the Rwandan genocide. Under 

that first approach to post-conflict justice, deterrence is the main objective and 
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determining factor in any solution; this is deterrence of future repetition of the ôcts or 

policies, but also as an immediate solution to an ongoing crisis. Supporting analysis of 

IegaVpunitive deterrence abounds (from Hobbes, 1651, and Beccaria, 1764; more 

recently: Cusson, 1987; Wilson and Herrnstein, 1985). It usually concludes that 

punishment is not only morally justified, but that it is actually required both to create 

order in the present and to maintain it in the future. 

Deterrence or cessation of actions judged to be unacceptable in a given context are 

the objectives of these interventions, and naturally most analyses approach the matter 

as an effort to apply effective solutions to observable problems according to varying sets 

of local/cultural or universal principles and goals. In most cases this results in a 

straightforward evaluation of the success or efficiency of the endeavour, and sometimes 

judgement as to whether the effort was a pragmatic exercise in realpolitik, instrumental 

to the realization of separate, unspoken agendas or a principled course of action. While 

this can be interesting and provocative, because it essentially assumes that the 

decisions that turn these projects into realities are simply objective choices among 

cfearly recognizable options it fails to explain the processes of development of new 

institutions or new rationalities of action. 

There is however a limited body of literature that has gone further and started to 

peek into the mechanics of socio-political decision rnaking, and in this case more 

specifically with the construction of new forms of doingjustice in post-conflict situations. 

The analysts presented in this section still share a strong normative and 

objective/rational perspective but each manage to provide some fresh insight into the 



process involved, precisely by looking at the creation of those institutions as a process 

rather than as an event. There are three main angles of approach, a) legal studies 

concerned with the normative and technical effects of constitutional changes or ad hoc 

legisiation created for the purpose of "dealing with the past," as well as with moral 

questions; b) socio-historical cornparisons and typologies of different transitions and 

their long-term consequences; c) political analyses of the creation of solutions through 

the differential influence of groups and individuals. Some of these are more normative 

than empirical, but even those manage to provide useful insight into the contingent 

process involved in the selection of principles and moral rationales. This literature 

provides tools for understanding the creation of truth commissions as a social process, 

and not simply as a series of control decisions. Because it attempts to show the 

creation, application and consequence of the principles and rationales and not simply 

their legitimacy or effectiveness it presents a wealth of information about the logic, 

vocabulary, and mindset of actors on the field, who can then be seen as active 

"creators" of their own situation rather than simple obsewers. By extension I will show 

that we can begin to see the efforts of agents to make sense of, to define their situation 

by isolating problems and devising solutions. 

1.1 Truth commissions can restore the moral order 

Many legal analyses have emphasised truth commissions' ability to "teach" human 

rights, through exarnple. through policy recommendations, or in some cases through the 

simple laying down of the facts about past abuses as their main function. Commissions 
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are needed when the breakdown in justice and morality that accompanied (regardles 

of whether it was its cause or its effect) the past confiict situation reached and tainted 

the existing legal system, thus making it itself an object of investigation instead of an 

instrument. Their objective is in that case to restore faith in the government's ability to 

do justice, to show that it is capable of reforming or transforming the justice system. 

The accounts of why, and how this type of solution becomes necessary in the eyes 

of the new eiites have in common the idea that the members of the new regime see 

that change both as a gain of political power and as the beginning of a social 

transformation along new moral principles: it is this intertwined relationship of power 

and morality that is especially interesting here. 

David Dyzenhaus (1998) argues that post-totalitarian societies need to go beyond 

the "extraordinary" violence of the old regime, in the case of South Africa the 

oppression of apartheid, and explains how the TRC has helped iook into the "ordinaryw 

violence done through the legal system of the time. This also shows how, even though 

the TRC's mandate focussed on gros  human rights violations, its elaboration of the 

socio-political context of the times helped the Commission carry out its mission to 

educate and reform administrative practice. According to Dyzenhaus the complicity of 

the judiciary in apartheid, while in the end it was insufficiently exposed by the 

commission, still represents an area where truth commissions can be helpful in exposing 

the multiple facets of the injustice caused by systems such as apartheid. "In particular, 

the [Legal] Hearing should remind South Africans and others of the gap between the 

justice of the law and the kinds of injustice [social inequalities] in which we are al1 
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complicit" (97). Dyzenhaus sees the TRC as instrumental in establishingand reinforcing 

the Rechsstaat by setting ethical boundaries and countering the dismissal of apartheid 

through its submersion in the general, shapeless sea of social injustice. It is therefore 

a particularly powerful instrument for new democracies to effect actual change in terms 

of law and administration without getting bogged down in the separate probiem of socio- 

economic inequalities. That the TRC's legal hearing was in reality only a few days of 

fragmentary soul-searching and that most of the movers and shakers in the system 

declined to participate does not defeat this objective. In itself the very idea of having 

such a hearing already succeeded in showing that the new order is, unlike the old, 

capable of recognizing the difference between law and justice: that simply because 

something is lawful does not necessarily make it just (97). 

Mark Ensalaco (1994) compares truth commissions in Chile and Ef Salvador, 

recommending that such commissions be routinely held (ideally under UN supervision) 

after transitions for their capacity to uncover the truth and promote a culture of human 

rights. Truth commissions also further the cause of justice in two other ways, namely 

by dariQing the legal status of victims and calling for or at least implying that 

reparations should be made. But this type of commission, according to him, is still 

i ncomplete if the effort to do justice is not followed by the prosecution of those directly 

responsible, and cercainly at least their removal from official employment. He also notes 

that the actual powers given to a commission are entirely dependent on the political and 

social context that gave rise to it. An international commission, such as the one held 

in El Salvador, seems to be more capable at finding truth and l e s  timid in placing 
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blarne, determining responsibility and making clear and uncompromising 

recommendations than those created as part of a pact, such as was the case in Chile. 

Ensalaco-and Dyrenhaus would undoubtedly agree-starts by showing that the very fact 

that a commission is eventually deemed necessary to investigate crimes of the past is 

an important part of the new representation of the judicial system and perhaps along 

with it the brand of "justicew it stands for. It shows that confidence has been lost in a 

system understood as incompetent and/or corrupt, one that should normally have 

a) prevented the state's lawlessness in the first place and b) if not, at least k e n  

capable of and willing to prosecute abusers after the fact. 

Law professor Kader Asmal, Minister of Water Affairs and forestry in South Africa 

at the time, wrote a book (Asmal, Asmal and Suresh Roberts, 1996) explaining his 

position on the Commission he had helped design as a high-ranking mernber of the 

African National Congress. In it he argues that it is crucial for the truth to come out 

because it will definitively vindicate the resistance fighters and demonstrate conclusively 

that apartneid was wrong. Asmal is widely credited with the introduction of the 

possibility of a truth commission in the mainstream politics of South Africa, but the TRC 

ended up being quite different from the rnodel he had recommended in early 1992 (see 

Asmal, 1992). At that time, he had called for a comprehensive investigation of the 

apartheid regime, amnesty for al1 freedom fighters, possible individual pardons for 

governrnent agents, and prosecution of al1 who committed brutal crimes including 

torture and murder. Trying to make the best of the actual TRC, in his later work Asmaf 

argues that it is legally empowered to demand contrition from apartheid agents who 
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apply for amnesty and should do so. This idea that wrongs have to be named, 

acknowledged, is a very strong one in the legal/normative literature. The main argument 

is that otherwise, because of the implication that amnesty is deserved or somehow 

justified for so-called "politically motivated crimes," both political crimes and their brutal 

repression appear as legally (morally) equivafent. In the end, the Commission's Amnesty 

Corn mittee (AC) in fact never required contrition, which probably appeared as too fuzy 

a concept for the legalistic context it set up for itself (what is the legal test for 

contrition?). Still we can see the effort of establishing moral boundaries and the idea 

that truth will illuminate the difference between right and wrong. In both cases 

commissions are pedagogic tools meant to transform the language used to describe the 

past. 

Jennifer Uewellyn and Robert Howse (1998) have a rather more ambitious aim, 

namely to establish the objective justness of the TRC in its main elements, truth-finding, 

amnesty and compensation. In fact, even more ambitiously, they essentially attempt 

to demonstrate through this analysis that what they refer to as "restorative justice" is 

more just than conventionai retribution. After listing the shortcomings of conventional 

trials and retributive justice in transitional contexts, they argue that the TRC, as an 

instance of restorative justice, represents a better alternative: trials are likely to be 

incapable of reaching those in power, those who were in control, thus sending the wrong 

message about responsibility and accountability. They also tend to reduce collective 

responsibility to individual guilt, and while doing so demonstrate the near-impossibility 

for individuals to make the right choices, producing instead an unintenupted string of 
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narratives of brutality. The truth they unearth excuses war and general ConteXt by 

denouncing only individual actions, while at the same time de facto demonstrating that 

the "right choice" was not humanly possible to make. What is more, victims' needs are 

not respected and perpetrators are not deterred from repeating their actions. Uewellyn 

and Howse argue that restorative justice, on the contrary, k a u s e  it concentrates on 

the social effects of wrongdoing and works to counterbalance them instead of simply 

punishing individuats, seems to manage to avoid most of the above difficulties. 

Sumrning up, these analyses offer cautious support for the inquiry aspect of truth 

commissions, and in some cases for commissions designed as replacements to trials 

as wefl. Needless to say there is a wealth of arguments against the substitution of 

criminal justice for a simple inquiry into the past; it must be remembered that 

"restorative justicen or whatever one might want to cal1 it ('national reconciliationn k i n g  

another favourite in nation-wide contexts), is a minority position, a new approach in 

international law. The counter arguments are the familiar ones made in support of 

retributive justice: deterrence, rule of law, justice, just deserts, 'closure," etc. While 

show trials and other mockeries of this conventional approach have been comrnon, their 

substitution for "truth commissionsn and other such measures has often k e n  taken as 

equally devious attempts by elites to whitewash the political and legal past and 

consolidate their hold on power, especially when connected in one way or another to 

broad amnesty provisions (Bronkhorst, 1993; Cohen, 1993, 1995; Neier, 1998; 

Nino, 1996). In South Africa the 1992 Harms Commission (named after its sole 

commissioner, Judge Louis Harms) was certainly such a scheme, with extremely limited 
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scope, resources and will to investigate: predictably it supporled the government 

position that violence was due to terrorism from the ANC and a few overly zealous 

agents in the security forces. 

In al1 cases what we have is a description of truth commissions as pedagogic efforts 

at enacting, reinforcing or creating a new, better social order. I take the final evaluation 

of how successful they are in attaining these goals as secondary; what is more 

importa nt is how this l iterature uncovers and descri bes the pedagogicaI/reform rationale 

behind these projects. Commissions are meant to solve or circumscribe the specific 

problems of post-transition justice: the courts are corrupted, incompetent or 

uninterested; facets of the criminal regime were hidden and need airing; many Ievels 

of involvement may not quite amount to criminal responsibility or may not be provable 

beyond a reasonable doubt and therefore the courts may be useless anyway, etc. There 

are also more abstract, or "cultural" problems that cal1 for normative reaffirmation: an 

attitude respectful of human rights must be taught and adopted; the function and 

philosophy of government mus? be adjusted; the victims must be recognized as a 

matter of human decency; apartheid/totalitarianism/fascism must be definitively 

established as morally wrong, etc. In other words, a new subjectivity is being 

constructed. 

Even though they are fundamentally normative and so rest on incompatible 

theoretical grounds, these analyses still provide us with a description of a process of 

integration of a new practice to the conventional language of morality and justice. We 

can see an entirely new discourse of redress and moral order k i n g  created around an 
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institution that is to replace, or at least assist, what has traditionally b e n  the accepted 

method of doing justice and teaching right from wrong. Parts of the vocabulary and 

some of the concepts are new, like the specific articulation of what victims' needs are 

and how they should be met, and parts are the same, such as "preventing the shameful 

past happening again," or the matter of the relation between justice and law; but on 

the whote the logic of injustice and redress is clearly k i n g  recast around a new vision 

of what is possible, desirable and justifiable in a post-confiict context. 

1.2 Comparative analyses: commissions are product of context 

Truth commissions have also been analysed in terms of the specific socio-political 

context that produced them and the ways in which this context influenced their form, 

scope and outcorne. Priscilla Hayner (1994), Daan Bronkhorst (1995) and Martha 

Minow (1998), have atternpted to extract common characteristics of truth commissions, 

to build a model of sorts or at least a typology. But one major problem according to 

Bronkhorst is precisely the utter lack of similarity, or even broad convergence in the 39 

commissions he has analysed, which seem to radiate in al1 directions from an infinitely 

srnail point of departure: the concept of examining the past. Because they are unique 

products of widely different contextual pressures it is impossible, for instance, to 

evaluate or to make recommendations about "truth commissions" in general: one 

should rather Say, "a Chilean-type truth comrnission" or "a Ugandan-type truth 

commission." 
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Commissions Vary in scope, in mandate, in their objectives. They may or rnay not 

include the eventual referral of criminal cases to prosecuting authorities, recommen- 

dations for reparations, amnesty (amnesty itself has different meanings, it may for 

instance involve only criminal immunity or civil indemnity as well, it may or may not 

corne with conditions, etc.). They can be instituted by the executive, by the legislature, 

by an international organization, or can be conducted entirely underground as was done 

in Brazil (see Weschler, 1990)-although in that case it was not really an institution per 

se; but it was certainly a concerted, highly organized effort to get to the truth, which is 

the essential characteristic of the type of solution we are looking at. Bronkhorst also 

notes that the various truth commissions in the worfd have used vocabulary, both legal 

and common, in incompatible and contradictory ways. 

The only element common to al1 truth commissions, by definition, is their 

investigative, history-writingfunction. Although the actual institution can sometimes be 

strictly window-dressing, the idea that the past needs investigation is always present and 

clearly links al1 of these disparate schemes. Whether or not the efforts at clarifling the 

past are genuine, al1 of these institutions are premised on the beiief that it is better to 

know the past for a variety of reasons, be it vindication, dismissal of criticism, the dignity 

of victims, the shame of perpetrators, etc. By design or by default truth commissions 

seem to replace the conventional ideal of justice-prosecution of those responsible-by 

the next best thing, knowledge and reconciliation, according to what is passible at the 

tirne. And sometimes truth is deemed the only attainable element of conventional 

conceptions of both justice or reconciliation. 
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Because of their diversity, effciency at truth-gathering and truth-producin&/publish- 

ing has been taken as the only general standard of comparative evaluation of the 

commissions. Other possible indicators, say, their contribution to criminal prosecutions, 

the reconciliation of the nation or the depth the social, economic and political transfor- 

mations, are not shared by al1 commissions and therefore are not very useful in 

comparing them. Following Habermas's conception of truth, Bronkhorst notes that 

"successful" commissions manage to produce truth on thfee essential levels: through 

integrity and trustwortt-iiness, through the selection of commissioners and the authority 

of the com prehensive report they eventually table (which Habermas calls "confidence"); 

through the quantity and quality of purely factual information through disclosure of 

actions, files, etc. ("f;actsn); and by insuring that the final findings about who is to 

blame and for what are compatible with conventional or sociaily accepted cultural norms 

("conformity with context;" 146-8). 

For Hayner (1994) successful commissions have "their investigations weicomed by 

suwivors of the violence and by human rights advocates alike, their reports widely read, 

their summary of facts considered conclusive and fair. Such commissions are often 

referred to as serving a 'cathartic' affect in society [...ln (p. 600). This is one reason 

why she also describes "truthn not as fact-finding but rather as acknowledgement; 

finding new knowledge is important, but not as important as the definitive recognition 

that the actions were wrong (in many cases the main facts are already known). To do 

this authoritatively, a commission must meet a few requirements, namely: 

a) independence from politics; b) adequate resources; c) timely implementation; 
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d) publishing a report containing appropriate recommendations (p. 652). One can 

immediatety see that it is the first requirernent that will cause the strongest headache. 

For one thing, the very structure of a commission, including its scope, objectives, 

methods, funding, staff, etc. is constantly described as the result of ("difficuftn) political 

negotiations, in other words as the product of political strategies from opposed factions 

who seem to feel a need to maintain control over truth-finding and anything else to 

which the institution may be dedicated. Even in the best cases then it is only 

independent afier its creation, once the framework has been set. So despite the 

implied universality of "justice" and "truth," both are openly understood as k i n g  

products of a specific socio-political environment. l think this fits rather well with 

Habermas's context-compatibility truth standard mentioned by Bronkhorst. 

Manuel Garreton (1994) sees the relationship between transitions and the question 

of what to do about human rights abuses as a clash between two polar positions on the 

relation between democracy and rights. "Authoritarian enclaves" remain in the new 

state, namely the continued influence of representatives of the old regime, a structural 

institutional legacy and the latent presence of "authoritarian values." The continued 

existence of these enclaves highlights a conceptual gap between democracy and rights 

that was invisible before the transition but later creates a problem for the new 

administration: it suddenly seems imperative to decide whether human rights are 

conditions for democracy or democracy for human rights. While this dilemma remains 

invisible during the fight against the authoritarian state, it surfaces in incomplete 

administrative and political reforms: is the stability of the democratic state paramount, 
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or is the sanctity of human rights? Each have implications that potentially threaten the 

other, each can lead to extremes that amount to the establishment of a new anti- 

democratic dispensation and the only way to defeat the authoritarian legacy is to find 

ways to combine both positions and avoid both traps. 

Essentially, Garreton is unpacking the IegaVethical mission of truth commissions to 

teach, promote or create a "culture of human rights." By understanding this as the 

reduction or eradication of authoritarian enclaves in the democratic administration the 

problem is transformed from a normative/ethical one into a political/administrative one. 

However, as Garreton points out, tliis project goes well beyond the power or 

competence of a typical truth commission. Despite this, the tendency has often k e n  

for administrations to discharge themselves of the responsibility for deep reform by 

giving it to a single, limited institution usually only empowered to make recommend- 

ations, which are then most likely to be shelved. 

Taking the example of Chile, he concludes that the commission there was held in 

lieu of a real strategy for establishing the rule of law, ratber than k i n g  part of one. That 

is why it was from the start saddled with the f u m  concept of "reconciliation," which 

could just as well mean reconciliation with authoritarian ideals. It is also why the 

decision was made not to prosecute the main culprits against what was, according to 

polls, the majority position. It also explains why the government caved in to military 

pressure against even limited, if not symbolic, discharge of personnel. In the end the 

continued presence of the enclaves was not threatened because a commission is a poor 

replacement for direct administrative action. In fact we might even conclude, going a 
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bit further than Garreton himself, that where a commission is a complete replacement 

for conventional justice adopted under the influence of authoritarian enclaves, it may 

actually be counterproductive because it amounts to showing respect for or even 

subsewience to the authoritarian legacy. 

Garreton's primary focus is democratization rather than truth commissions, and this 

allows him to show that the major concessions away from the conventional justice 

position are not about amnesty and truth and the structure of a commission, since 

commissions are rarely empowered to effect real change, but about the general attitude 

of the administration towards authoritarian ieftovers from the previous regime and 

whether or not there is a sufficiently clear and aggressive strategy to reduce their 

influence: this is what determines the power of the commission in the first place. His 

analysis could be understood as a page from Machiavelli, illustrating the political 

manoeuvring involved in the creation of truth commission and other reform-oriented 

institutions; but at the same time it does offer a more nuanced perspective than 

simplistic utilitarianism. A different process still takes place, and what is involved here 

is not only a matter of administrative action or lack thereof. It is the reevaluation and 

readjustment of basic concepts such as "human rights" and the nature of democracy 

in function of the new balance of power, as the mere presence of authoritarian enclaves 

raises dilemmas that were unheard of before and force a redefining of the relations of 

rights to democracy. In Foucaultian language we might cal1 it a process of recasting 

subjectivity in a new conceptualization of politics and society where citizen participation 

and satisfaction have k e n  redefined and made to fit a specific model of what is 
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deemed politically proper, possible or desirable, and not simply a matter of determining 

how much democracy is enough or the precise extent of individual rights. In that light 

it would have been interesting to see how the Chilean Commission made use, 

rhetorically or othewise, of its mission of "reconciliation," and how it fitted that objective 

in its work. I suspect that "authoritarian enclaves" can take an entirely different 

meaning and social significance according to how "reconciliation" is finally, 

"operationally" understood. That is my project here, to elucidate how a working, usabfe 

knowledge is constructed around situations, objectives and projects to allow for new 

practices. 

I will go in depth later about what exactly is specific about the TRC when compared 

to the other commissions presented in the literature. What makes it especially 

interesting for analysts is that instead of k i n g  the product of a unilateral executive 

decision it came to Iife as a law through parliamentary debates and months of political 

struggle and posturing, opening up the process and thus providing us with an 

opportunity to peek into the progressive construction and emergence of a dominant 

Iegitimating discourse. Further, given the nature of this democratic process, the 

discourse, the claims made in support or against the future Commission were forced 

away from purely pragmatic formulations because the speakers had to show concern 

for the constituents' representations of history, morality and government. 

The process was also made more complex in this case because the proposed TRC 

always expficitly included its function as a replacement for conventional justice. Unlike 

ot her commissions where amnesty laws were separately promulgated (sometimes prior, 
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sometimes following the enactment of the commission), the TRC bill spelled out from 

the start the guarantee, conditions and procedure for shieldingviolators of human rights 

from retributive justice. Combined with plans for reparations, atl this makes the TRC the 

first "all-in-one" solution for doing post-conflict justice, an all-encompassing plan to 

definitively leave the past behind. Following what we have just heard from Garreton that 

huge scope makes the model especially problematic: because the multiple conflicting 

interests and moralities it must embrace-in part as "national reconciliationn-it is bound 

to have little deep effect and to concentrate on the cosmetic. Many handshakes, many 

hugs, few concrete social changes. One might add that the sheer size of the object, 

many times more cornplex, more ingtained, more widespread than that of the Chilean 

commission or any other truth commission to date, probably made the mission 

unrealistic and impossible to complete from the start. But that is not the subject of this 

thesis; rather, the success or failure of the commission is interesting for the way it is 

presented: what is success? What is realistic? How is the mission defined? Ignoring 

these questions amounts to either jumping to conclusions or assuming that there exist 

universal standards of measure for truth commissions, which as we have just seen are 

rather difficult to find. 
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1.3 Negotiation and compromise: defining the ideal and the possible 

Political transitions always involve a continuing relationship of some kind with the past 

regime; the truth commissions meant as replacements for criminal justice are 

institutions created with (because of) the help of the (alleged) perpetrators themselves. 

Already in the paragraphs above this power equitibrium, the idea that deals have to be 

made, that compromises are inevitabfe, that negotiations are essential, etc., was a 

recurring theme. The new administration is never free from the old, except in the most 

extreme and rare cases of near-total annihilation-when in fact there probably would be 

no need and certainly no desire for inquiry commissions. This defining relationship is 

routinely referred to as one of "negotiated compromise," which will be the main leitmotiv 

of al1 discourse explored throughout this thesis. But I think it is useful to make a 

preliminary remark right away about the perspective 1 will take and the rhetorical power 

of the concepts of compromise and negotiation. When individuals sit around a table 

and hammer out a solution after a rneasure of give and take on al1 sides this is called 

"negotiation," and the solution is called a "compromise," simpiy by definition. However, 

for now, I would like to point out that the weapons each participant brings to the table 

are not objective and universal but conceptual and subjective. Choices have al ready 

been made about both what is held as ideal and what is deemed possibleand what 

cornes out as a reality has to be "justifiable," "understandable" or "pragmatic," al1 

subjective standards. 

Luc Huyse (1995) presents a mode1 explaining how different countries end up in 

particular positions on an impunity-accountability continuum. He says that 
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many of the policy suggestions [...] depart from the prernise that post 
authoritarian elites can actually make choices. However, the first lesson of ouf 
comparative analysis of Belgium, France, and The Netherlands and the three 
post-communist countries [Poland, Czechoslovakia, Hungary] is that the 
actions of such elites are a function of the circumstances of the passage to 
democracy (77). 

In my opinion this is an overly deterministic position, where political circumstances 

dictate in advance the outcome of negotiations. However most analyses in terms of 

"compromise" (Huntington, 1991; Nel, 1995), whetherexplicitly or implicitly, must also 

assume that context is determinant to some degree in the outcome of such situations, 

othewise they explain absolutely nothing by using the concept. Compromise is what 

occurs when ideals are downgraded to pragmatic possibilities under the strain of reality. 

Without the strain, it just means that the ideals were not followed, without reason. In 

other words, al1 of these perspectives use a version or another of "deterministic 

objective conditions" to explain what people do. I argue that this type of explanation is 

insufficient because actofs in fact never know what the objective context consists of, 

they need to construct that knowledge together. 

To be sure, Huyse's model is nuanced and complex. He sees three main categories 

of factors as characteriùng transitions. First, the "legacy of the past." This category 

contains the type of relationship of the citizens with the old regime, whether it was a 

"collaboration d'Étatw causingwidespread involvement of the population in human rights 

violations but also in the general consolidation of a criminal state, or on the contrary 

was it based on concentrating power in the hands of the few. Also, the timeframe 

involved: in some countries the abusive administration was in place only for a short 
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time, such as in war time france or Belgium; in communist countries decades had 

passed. Another type of "legacy of the pasw has to do with the overalI evaluation of the 

regime by the population: were there any positive realizations? Huyse argues that In 

communist countries education, health, etc. are thought by many to have k e n  

successes, while under Nazi occupation one finds no equivalent. Finally, what is the 

country's history with previous changes of regimes, what was done in those cases, etc. 

The second category has to do with the international context at the time of the 

transition, current advances in human rights legislation, etc. The third categoiy 

concerns the exact form of transition. Based on Huntington's typology, Huyse argues 

that whether the transition follows a complete military defeat, a series of unilateral 

initiatives by the old regime or negotiations between the parties, will have a determinant 

effect on the outcome. In the Wo latter cases the incumbent regime retains significant 

power and thus is in a position to demand more concessions. 

The argument is then that by analysing a particular transition and identifying the 

factors at play one could essentially predict the form of the new government's response 

to past crimes. If transition was quick and definitive, the old regime limited in time and 

in the number of those implicated, if it had no positive effect whatsoever, then it is Iikely 

that trials will follow, and perhaps even summary executions. On the contrary, if the old 

regime's record is ambiguous, if it lasted for decades, was based on the participation 

of a large proportion of the population, etc., then nothing will be done, or extremely 

timid measures will be implemented. Fears of setting up insurmountabie tâsks or of 

causing uprisings in the country will produce proportionately toothless justice solutions 
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targeting as few individuals as possible. In Honivitz's (1990) language, we couid say that 

societies with little investment in the criminalized regime are more likely to adopt a 

punitive style towards it, while societies deeply involved will be more conciliatory or 

perhaps "therapeuticw in their approach (and incidentally medical metaphors abound in 

the TRC discourse). 

With al1 these categories and factors there can be an immense number of 

permutations, which makes the approach very flexible and comprehensive, but at the 

extreme also ends up defeating its own explanatory purpose by providing too much post- 

facto flexibility: even the weirdest imaginable transitional scenario could be made to fit 

this model. However, as Crorier and Friedberg (1977) would point out, such an 

approach also happens to constitute a perfect example of a posteriori reasoning, which 

is precisefy how actors retrospectively construct their actions and strategies as rationai. 

The ability to construct a rational narrative of past events is a fundamental characteristic 

of political or administrative discourse. Therefore Huyse's (1995) analysis of the main 

elements of that discourse and their multiple possible permutations is invaluable for its 

hel p in categorizing the main themes we will encounter as we explore the TRC. This may 

sound as praise disguising criticism since Huyse hirnself presents his work as the 

objective examination of events, not as the construction of a political discourse; 

however l think this amounts to a nuance insofar as the soundness of his categories or 

his ability to predict outcornes are concerned. Once we accept that his objects are 

representations rather than realities everything falls back into place, but feaving one 

further, and crucial question: how are these representations constructed? 
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1.4 Rethinking justice and government responsibility 

Normative positions, such as those considered in this section, are the conceptual 

backbone of any effort at figuring out "what to do next." Even the self-described 

pragmatists have an eye on what they perceive to be the ethical horizon, for the simple 

reason that truth, justice, peace, order, punishment, etc. matter to people-or at least 

they are thought to: that is why justice systems exist. Pragmatists ais0 know about the 

victims, they know about reparation, investigation, etc. So if the institution to be 

created can be called "new," it is not because it sornehow follows the appearance of 

concepts previously unheard of, or new realities suddenly erupting in the social realm. 

It is only "new" in that it results from-and provides-a different reading, understanding 

or "map" of these concepts and realities. This is the case whatever the reasons given 

for the creation of the institution, whether claims are made that it is more just, more 

realistic, unavoidable, etc. 

Analyses of the pedagogical function of truth commissions show how existing 

concepts of justice and morality acquire new meanings, making new practices possible 

and compatible with the newly adjusted moral claims. For instance, arguing that 

punishment is not needed to impose morality constitutes a fundamental readjustment 

of the conventional representations of order maintenance and the administrative 

practices designed to achieve it. While certainly not 'new" in the sense of "previously 

unheard of," it still shows that many elements of the dominant discourse are k i n g  

replaced or transformed. Justice, peace, apartheid, conflict, transition, as well as the 

relations between them, acquire a different flavour, or nuance, different in key aspects 
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from the traditional Hobbesian idea of moral order that "conventions without swords are 

but words." In the Iiterature exploring the creation of post-conflict institutions we could 

see how this new understanding of the vocabulary of justice, which at first sight may 

amount only to a number of nuances, can actually manifest itself through fundamental 

transformations of practice. 

So the creation of a new institution explicitly intended to addrecs brutality and 

injustice committed in the past consists neither in applying time-tested or universal 

principles nor in finding better technologies of moral transformation. The analyses 

above al1 show that it involves re-thinking Society, moraiity and government 

responsibility-albeit at different levels and with different intensity according to the 

specific angle of approach adopted by individual researchers. There are also differences 

in what is understood as the source of this process: in some cases the particular socio- 

potitical situation a country finds itself in at the time of transition essentially dictates the 

principal characteristics of the new government's discourse and activity regarding the 

matter of pre-transition injustice. In other cases the political transition seems to have 

highlighted a number of shortcomings or flaws in conventional justice itself or in its 

social consequences (and not sirnply the concrete system that was meant to apply it), 

that in this particular case retribution is-or, in more cautious analyses, was judged by 

the actors and at the time to be-inadequate or counterproductive. 

These are al1 stories of the transformation of dominant representations and 

discourses, or more accufately of the evacuation of certain conventions and traditions 

from a specific area of reality. Indeed, they al1 share a very interesting iimit: the 
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transformation never involves conclusions regarding the way common crime is 

addressed in the country, even though the questions it raises about vengeance, truth, 

justice, forgiveness are essentially the same, and articulated in the same language (see 

Minow, 1998: 10). Truth commissions are limited in their scope, time, and powers, but 

also always produce a logic that is entirely self-contained, created around a specific 

category of actions which would, in a normal setting, be universally recognized as 

criminal but in that case have k e n  conjointly redefined. In other words the new 

principles of justice, peace, order, reconciliation, etc., as adjusted within the 

commission's discourse, are invariably of inherently limited application. In context this 

fact constitutes a strong indication of the enormous flexibility of concepts and 

representations, it shows that "common sense" is far from a set, unchanging repertory 

of social rules and that a strong interna1 logic is sufficient to make a discourse culturally 

viable whether or not it gives rise to extemal contradictions, incompatibilities with other 

practices or principles or even mutually defeating projects. 

It is clear that in order to extend our knowiedge about truth commissions what we 

need to pay attention to is how a universe of meaning was made around the TRC, how 

things began to take shape, to make sense. I think such research could benefit from 

a more clearly constructivist perspective and a specific focus on the evolution of the 

main concepts, principles and representations involved and their relation with the newly 

created corresponding practices. 
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2 I)OING POsr-CONFUCT JUSTICE: PRûWClNG CWERENCE AND PREDICTABIUTY 

What I suggest is an exploration of the relationship between context, discourse and 

action that is neither causal nor objective-rational (where actors are objectively 

competent free agents), but constitutive right ffom the start. The study of truth 

commissions and post-confiict justice can be better understood as the study of the 

construction of meaning than as the construction of institutions. By changing the angle 

of approach in this way an entirely new world becomes visible, one where we are "putling 

ouf own strings," as it were, one where reconciliation is defined by doing, by carrying it 

through in a tangible way, one where people-victims, perpetrators, bystanders-are 

understood through the way they are (to be) treated. This may be the onfy way that the 

sources and evolution of strategies of action can be fully understood without calling on 

hypothetical concepts such as "rulesn or "society" or "culturew understood as action- 

determining systems. All invisible hands aside, the only way these "systems" have 

effects on action is through their recognizable, "acted outw parts: they are then only 

systems of interpretation, and there is no need to postulate the existence of 

Durkheimian rules or other invisible causes for social action. Ethnomethodologtsts have 

long demonstrated that we are perfectly capable of making the world appear 

Durkheimian just so we can subsequently observe and understand it as such (on 

difficulties with rule-based explanations, see Shearing and Ericson, 1991). For example 

we have just seen that the principles underlying truth commissions are carefully crafted 

to avoid application to common crimes; it would seem then that calling on cultural 
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determinants to explain truth commissions is ignoring the fact that culture itself is being 

selectively reorganized from inside. 

This thesis describes individuals and collections of individuafs in the process of 

interpreting situations and adopting the courses of action they judge appropriate to 

attain goals they value. All of this activity constitutes in series of subjective, contingent 

decisions, each with the power to reshape culture in an often limited but always 

significant manner. How are these normative positions constructed? How are they 

disseminated to the people they concern? It is impoRant to formulate these questions 

in a way that does not force us to look at this activity as a series of discrete stages or 

events in a chronoIo@. The form of our inquiries should allow for the discovery of 

continuous processes without a clear-cut beginning, middie or end. That is because 

interpretations are in constant need of reevaluation, goals are difficult to meet, courses 

of action fail and/or produce unexpected effects, and no-one in contact with the 

unfolding situation understands it in precisely the same way as anyone else. 

Institutions, like sailing ships, need carpenters on board, constant maintenance and 

refitting. This is not simply a case of "the best laid plans ..." it goes further as it takes 

the very meaning of "planning" to be different: planning is creating flexible intellectual 

tools (concepts, metaphors, representations, etc.) and a "placew to use them 

(institution, program, etc.). 
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2.1 Making the world predictable 

The effort made at solving a post-confiict problem is itself, whether or not the problem 

is later considered to actually be solved, invariably presented by political actors as 

consisting of going after a goal, say, "peace and order," "fairnessw or a 'redresseci moral 

order." These goals are also situated within a context defined as a set of chains limiting 

freedom, such as the composition of the judiciary and the police, the number of victims, 

the financial costs, the electoral implications, etc. 

This representation of administrative action is the basis for traditional prescriptive 

or normative managerial/business school approaches (Crozier and Friedberg 1977: 318; 

von Glasersfeld, 1995). But empirically it should constitute our object, not our 

expianation: we need to turn around and have a look at these goals, as weil as at the 

chains, since socrologically speaking they are conceptual and not "real." The chains 

certainly exist, we can feel them, we are not "free" in the conventional way, but there 

should be no mystery as to who put them there. This objective-rational view tends to 

reify these elements as necessities or opportunities, the functionalist view as "social 

facts" and "rules;" but without thought they do not "exist" i.e. they have no social 

meaning, thus in general have little consequence (Giddens, 1995: 234). Which are the 

chains considered most important, and why? In what way are they thought to affect 

decisions? How "longw are they-how much leeway is thought to exist in this particular 

case? When an agent answers these questions s/he is not observing or even merely 

using, but actually generating the parameters. In the literature presented in the 

previous section it was already becoming clear that the social world is essentially 
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reflective of our understanding of it: institutions, principles, people, history were 

amenable to multiple rearrangements and redefinition under pressure (the nature of 

which differed among the authors). However this process was iargely left untouched, 

mysterious or on the contrary as going entirely without saying, as in the use of 

"negotiation" to explain outcornes. I suggest that the event called "negotiations" is not 

an explanation, but the beginning of a "problem:" how does something become 

negotiable? It is in problems such as this orie that the elements of a non-contingent, 

non-chaotic reality, a reality where it is possible to act, are determined, defined and 

linked together in a binding logic. 

Deciding how to act includes at least embryonic estimations of the effect of our 

actions-a specific understanding of how any action produces, or fails to produce the 

results intended while avoiding unwanted results: acting is expecting an effect. To do 

this when dropping a fiower pot out of a window is rather simple, as our experience of 

universal gravity is entirely unequivocal and perfectly constant-even tough it has k e n  

theorized in vety different ways in history. With social action the results of our efforts 

are also predictable to the extent that they conform to the "theory" we have of the 

world, but theory is al1 there is (Lagueux, 1993; Winch, 1958). There are no constant, 

unchangeable effects, and there are no effects without interpretation. In that case 

"predictable" of course does not mean actually predicted, and we do make errors al1 the 

time; it means that our actions make sense in terms of what we want to accomplish 



if they conform to what we understand to be the nature of the world3. In other words 

our actions are representative of a specific logic we think we detect in the workings of 

society, and we in turn reproduce this logic through our actions and in ouf discourse for 

others to detect. Knowing or finding out what to do consists in the detection and 

analysis of constructed and integrated logic within others' actions in order to obtain what 

we want from our own actions. 

I will explore the construction work involved in the TRC project as the creation of a 

number of "discourses" about different key aspects of post-conflict justice. Though 

Foucault (1971, 1975, 1984, 1994) adjusted his definition of "discourse" over the 

years, basically it is a system of representations that holds together by producing the 

necessary conditions for the discrimination between true and false. It has a logical 

consistency that excludes al1 the possible but competing versions of reality while co- 

opting those that reinforce it. lt produces and confers the power to determine what are 

the important parts of the world, why, and how they fit in relation to one another. This 

is a positive, constitutive form of power, the power to name things, to give them 

meaning and therefore uses and consequences in the social world. Producing a TRC 

discourse is suggesting, offering and imposing (al1 depending on the persons involved 

and the relationship between them) a system of thought that, while it may rernain vague 

about the actual contents of categories of true, faise, right, wrong, provides its holder 

with a way to determine how specific objectç may be judged in the future. 

3) This is also sometimes referred to as the pnnciple of 'limiteci rationality" (see Crozier and Fnedberg. 1977; 
Lagueux. 1993; Popper, 1976: Rosenberg, 1988). 
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This in itself is a somewhat sclerotic structural model but Foucault later added a 

way to link this more closely to both the differential power of actors to influence 

discourse (and vice-versa), as well as the periodic clash of convention with hard reality 

(that of the aforernentioned flower pots). Through the notion of "problematizationw 

(Foucault, 1984) he differentiates "mentalities, " the routine, accepted way of doing 

things, from "thought," the faculty of extracting an object from routine and re-assessing 

its nature as a problem, Le. a bit of reality that needs special attention, that does not 

fit routine, conventional meanings. For Foucault "material conditionsw or hard reality 

(demographics, public health, etc.) play a role of "instigation. They can exist and 

perforrn their action for a very long time, before there is effective problematization by 

thought" (Foucault, 1984: 388, emphasis is mine). I stress "effective" because under 

this perspective problematizations may occur al1 the time, but most are unlikely to be 

taken up by portions of the population large enough to have a cultural effect. But once 

they are, they become the starting point of changes in the way reaiity is made sense of 

and acted upon through discourse, the way we think and talk to each other about the 

world. 

This is a powerful way to approach the subject of post-conflict justice as it assumes 

nothing, or needs no assumptions about the true nature of a transition, of justice, or of 

the people that populate these concepts: "we are inextricably bound to discursive 

events. In a way, we are nothing more than what has k e n  said centuries ago, months 

ago, weeks ago" (Foucault, 1994, 111: 469, personal translation). There is no need to 

evaluate the "actual" significarce of the transition for the speakers, atl is contained in 
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their own speech. And that does not mean that what individuals say is to be picked 

apart under a psychoanalytical or some other method that would claim to reach some 

hidden, "deep" meaning. What is important is precisely the way discourse makes things 

and people up, what it attempts to convey as a public act: al1 we need here is already 

on the table (Foucault, 1994 1: 682; 111 465-7). 

Power in Foucault's work is not limited to what we might cal1 "authority," or the 

capacity to command behaviour. It is a productive force of transformation that creates 

reality by influencingthe language we use to describe it. Conversely, changes in the way 

we conventionally speak of social rules, institutions, principles, objects and people result 

in a transformation of the structure of power relationships in society. That is because 

power is not an attribute or a quantity but the result of a specific conceptualization of 

relationships between individuals or between individuals and organizations. In the 

literature presented above we could see how post-conflict justice might be an extreme 

example of this idea. first, there is intense work undeway to make sense of the new, 

sometirnes oversimplified as "reversed," power differential (as opposed to relation) 

between the groups affected by the transition. If this were simply a quantitative exercise 

of power reallocation we might be satisfied with analyses which account for post-conflict 

institutions, for instance, as the result of a particular post-conflict power equation. 

However this would not account too well for the rather fundamental work of rethinking 

and conceptual innovation that is describeci by most authors. Rather, the observed 

contests are better accounted for in terms of the power to redefine reality, objectives 

and practices in a way that most strongîy supports one's rationality of action. Because 
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discourse is what provides the common inteflectual tools for making sense of the world, 

reproducing and influencing dominant discourse is much more than simply wielding 

political authority, it is encasing one's authority, cornpetence and legitimacy in "common 

sense." So the contest over a truth commission should not be understood as deciding 

who gets how much from the exercise but, more fundamentally, who manages what 

position in the new discourse of peace, truth, justice and morality. The power to define 

who is a victim and who is a criminal, for example, is many times more socially and 

politically significant than the authority to provide compensation or to mete out 

punishment. 

Second, there is the way knowledge about reality, as articulated in discourse, senies 

to reinforce a specific set of truths about an object, in turn disquafifying any competing 

understanding of reality as incompetent, or rendering it actually unthinkable from the 

start for lack of the required language and concepts. The construction of a working 

knowledge about the TRC project involves the replacement of pre-existing models of 

intervention in the matters of gros human rights violations or "crimes," in other words 

it needs to make available a number of key concepts and representations that make 

previously dominant conventions appear inadequate or at least les desirable. 

I think that looking at the TRC through this prism can take the study of truth 

commissions a bit further. First, we can start exploring the mechanisms by which 

productive power operates cultural change and structures action and knowledge instead 

of getting bogged down in interminable evaluations of who had more or les  power. 

Second, since by definition the meanings contained in competing vocabularies are 
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different, an approach squarely oriented towards the analysis of how language is used 

to create reality seems appropriate. It allows the bypassing of unsolva ble questions 

about which parts of political thought are "made upw or normative/ideal and which parts 

are more "real" or concrete because in discourse analysis al1 of these elements are 

taken as artificially made to fit together in a discourse that contains its own standard for 

"concrete," "ideal" or "abstract." For these reasons, looking at the construction of 

discourse is going to the source of social action, and looking at the eiaboration of a 

post-confiict justice discourse is going to the heart of the "truth commission" pheno- 

menon. 

2.2 The creation of the truth and reconciliation universe 

It follows then that the most intensive and most significant work related to the TRC 

project is not to devise a proper scheme to gant amnesty or to Iisten to victims, but 

really to build and maintain a world where these things make sense; and so my 

question is simply, what is the nature of this process? We know that the end product 

is discourse, and that we endeavour to produce it to impose predictability on the social 

world, but how is this achieved? And I add "maintained" because clearly the 

construction of a dominant discourse implies that other, competing but less culturally 

successfuI ones remain and the discursive space is therefore one of constant tension. 

The most obvious manifestation of this dynamic is the nearby presence of another 

system that defines and treats perpetrators and victims in very different, competing 

ways: the conventional justice çyçtem, against which the TRC is constantly measured 



Chapter 1: Introduction 38 

up. This should not be taken to mean that granting amnesty or listening to victims is 

unimportant, secondary, or that it hides a separate agenda. Simply, if we live in a world 

of applied meanings, the only reality of amnesty is what it temporarily, contingently, 

artificially means, and thus interpretation and reproduction are the effects of the TRC 

that are most important to observe and understand. 

It is then both reasonable and theoretically justifiable to limit this investigation to 

the aspects of the TRC's work that have been presented within the discourse of truth 

and reconciliation itself as the most important ones. They are: the context that made 

the TRC necessary and possible; the idea of reconciliation and nation-building; 

accountability and responsibility; that the TRC is victim-oriented. Each is the subject 

of a separate chapter in the thesis, except for reconciliation, which I have split in two: 

first looking at how reconciliation was defined and inscribed in the TRC project and later, 

as a concluding chapter, at how the Commission's final Report portrays it. 

Chapter 2, next, will show how the mythical precedent of Nuremberg was used in 

the TRC project to illustrate and convey a set of disparate and often contradictory 

conceptions of post-transition justice. It also provided a rational/objective umbrella 

through the implicit idea of the analysis of precedent, gathering knowledge from the 

past, etc. It helped create a common ground "out of nothing," based on a surface 

agreement to illustrate the situation in the same way. In the TRC project "Nurembergw 

was a dominating myth, used not for its objective knowledge content but to reflect the 

flaws of retributive justice with regards to this particular problem of the "conflicts of the 

past." By defining what solution was to be avoided, it really redefined the problem as 
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well. Further, because Nuremberg is part of general culture both the probfem and the 

possible solution (at least a negative definition, what it should not be) could also easily 

be put in "public form," a shorthand of widely known images. In short, the function of 

Nuremberg in the TRC discourse will show the symbolic exchange at the root of the 

definition of a new South Africa. 

Chapter 3 takes up the alternative model, or rather, myth, as it was not used for 

its technical details either but for the way it evoked a viable non-punitive approach, 

namely "Chile." The Chilean commission and its results gave a concrete face to the 

specific conception of "national reconciliation" that permeated debates in Parliament 

and elsewhere and helped formulate a working definition of "justice." It served to define 

and illustrate what national reconciliation actually is and how it could be an ethically and 

administratively defensible replacement for criminal justice. This was often referred to 

as " historical justice," meaning peace, order and prosperiiy, equally for all. Chile 

allowed vastly different opinions about what to do next to be combined, presented as 

compatible, under a rational and "real" example of a truth commission. 

Chapter 4 starts with a description of how the TRC's mission to educate and restore 

the moral order was partly undermined by the availability of too many rhetorical tools 

that excused past criminal behaviour. "Political motivation" was transformed. From a 

requirement, a method of discriminating between common crimes and crimes 

associated with "conflicts of the past" for the purposes of amnesty, it essentially turned 

to complete justification in the amnesty hearings. In institutional hearings, instead of 

hearing apologies, stock-taking and offers of reparation, the Commission heard 
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rationalizations of the past. We will then see how the TRC's essentially conventional 

representation of criminals, which was present from the start but toned down in favour 

of a reconciliatory discourse, was stressed again to counterbalance the rationalizations. 

Chapter 5 will explore the construction and effects of a TRC-specific language about 

victims. This language managed to define victims in a way that excluded their calls for 

punishment. This was not done by silencing victims, but in a much softer way by 

integrating their victirnization narratives and reinterpreting them in the proper light. 

Victirns of course are at the heaR of restorative approaches, and certainly main actors 

in the narrative of reconciliation; the integration of victimization stories in the TRC 

institutional narrative will illuminate the power of narrative rationality to redistribute 

emotional charge and significance away from practices that fail their own standard (e-g. 

victim-orieritation) and on those that convey the "TRC style" k s t  (e.g. sacrifice of 

retribution, dignity in truth). 

Chapter 6 will show that the TRC was not given tools to actually do reconciliation 

in the terms used in Parliament: it was indeed set within the parameters of "Chile," 

avoiding confrontation, political 'bias," name caiiing, etc. but also devoid of any 

dedicated, active process such as mediation for instance. This problem was solved by 

a reinterpretation of the mandate in the final Report of the Commission. 

Chapter 7 concludes that through the 5 focal points of the building of the TRC 

project explored above we can see a process of elimination of things that are out of 

place in an effort to produce and continuousfy maintain a coherent logic of action. 

Finding out how to "go onn consists in ongoing processes of definition of context, 
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response and practices in a coherent discourse. Even though it may look as if we devise 

plans and follow strategies, and when we speak we articulate our endeavours in that 

way, what we actually do is form, maintain and constântly repair a logic of action that 

applies particular understandings to paRicular facets of our activities. Paraphrasing the 

title from a book by educators Horton and Freire (1990). constructing the eiements of 

the TRC was a matter of "making the path by walking." Rather than thinking of the 

institution and its work as a blueprint and a house, we should think of it as a path k i n g  

beaten by travellers. Elaborating a plan of action is not setting up or finding rules to 

fotlow; it only l ook  like a path, Iike rules were applied, once we turn around and look 

back. Rather, it is the opening of a general direction to be worked out by practice. 

2.3 Data collection and analysis 

The first thing to mention is that collection and analysis were not considered as two 

consecutive stages but rather as two levels of theorization between which a continuous 

back-and-forth must take place (Quivy and Campenhoudt, 1992). While obviously there 

cannot be any analysis without data, after an initial set of data was collected preliminary 

analysis proceeded right away to start building temporary thematic categories. These 

categories were obviously meant to be modified, dropped or added to as further data 

would be integrateâ. Data gathering progressively ended for each category when 

additional data no longer added new information to the category, which Glaser and 

Strauss (1967) refer to as "saturation." The goal was never to gather every last detail 

about the TRC project and the discourse k i n g  buiit around it, but to sketch a image of 
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its main characteristics that would be sufficiently detailed to be made sense of. As 

additional information became useless to the explanation, neither transforming nor 

significantly reinforcing the categories, the search in that particular direction was 

concluded (Glaser and Strauss, 1967: 61). The evidence presented in this thesis is the 

result of a selection based on representativeness and influence within each category 

and each theme. Theoretical and substantive conclusions represent the best way to 

account for the categories found and saturated. 

The sources of data considered here are rather diverse and include 27 interviews 

of various perçons, conducted in South Africa in the second haff of 1997 as the TRC 

was slowly wrapping up its main operations. Interviewees were politicians (8), TRC 

members and staff (9). prominent thinkers and academics (5) and non-governmental 

organizations staff (5). The interviews were conducted mostly as explorative efforts 

meant to discover new documents and explore new questions, and to test some of the 

data obtained. Exceptionally I will quote from or refer to some of the interviews in the 

text, but in general the main sources analysed are documentary ones. 

The main sources include numerous documents gathered in the National Library, 

and at the TRC itself. These consist of: 1) minutes of Parliamentary debates, as kept 

in the Hansard between 1992 and 1997. 2) Oral and written submissions made to the 

Standing Comrnittee on Justice, which held hearings on the proposed TRC bill in early 

19954. These submissions contain a number of offering~ from very different groups, 

4) To be more precise, the hearings were held as a joint effort by the National Assembly's 'Portfolio Committee 
on Justice" (chairperson, J. de Lange) and the Senate's 'Standing Select Committee on Justice" (chairpeson, B. T. 
Ngcuka). To simplify I will refer to this later as the 'Standing Committee on Justice." 
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from the Black Sash to the extreme-right group AWB (Afrikaner Resistance Movement), 

but I concentrated especially on the submissions made by influential participants, such 

as the police, human rights NGOs, and the like. 3) The decisions of the three TRC 

cornmittees, along with transcripts of hearings or notes taken during hearings, and of 

course the lnterim RepoR and the final RepoR of the Commission. 4) Documents 

provided directly by the main political parties: ANC, IFP, NP. 5) Finally, I have consulted 

the media extensively, including television and radio reports, and with special attention 

to newspaper articles about the main deveIopments of the story, frorn 1990. 

I must add that the world wide web was extremely helpful as the TRC website 

(www.truth.org.za) turned out to be a very well maintained one, with rnuch information 

such as full hearing transcripts and up to date arnnesty decisions. As long as it rernains 

active, this site provides an interesting and quite new way for the readers of this thesis 

to see for themselves at least part of my data. However, because of an ongoing 

copyright battle the text of the Report itself cannot be found on that specific site, but 

is available at www.struth.org.za. 



Popular images in the construction of problematic contexts: 
transforming diversity into uniformity 

TRC staff, politicians, journalists in general and many analysts adopt what in sociological 

terms could be refend to as a "rational action" or "managerial" perspective (described 

in the work of G. Becker, 1968; Cusson, 1990; Elster, 1979) when speaking of the 

TRC project. This represents reality as an environment of complex play between multiple 

forces, i ndividuals, groups, etc., each with conflicting agendas, different resources and 

powers, within which government (or private enterprise) must function. Those in charge 

of finding a solution to arising social probiems essentially do so by analysing the 

situation and foltowing a set of socio-cultural rules that allow them to build a model 

solution that is either acceptable within their cultural group or the "one best way" of 

rational-scientific management (we could refer to that as 'popular Taylorism"). As far 

as it is concerned with describing the concrete, historical process of conceiving a new 

institution, program, or law, and in comparing such initiatives, this popular perspective 

is a powerful one because it conforms to ouf spontaneous understanding of the way we 

want to act, and more importantly the way we want our governments to act: it provides 

a good norrnative/prescriptive model of how to get things done. Further, by holding a 

few key elements constant, such as rationality, materiality, power (in the conventional 

understanding of the authority to impose) it streamlines and simplifies comparisons. 
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There is a major shortcoming to this perspective: because it concentrates on a world 

that is given, and an unchanging, hornogenous subjectivity (whether culturally or 

naturally determined), it misses the creative work involved, indeed indispensable in 

perceiving, interpreting and understanding context, problems and solutions, and it 

misrepresents the need to adjust meanings and practices as simply technical (e.g. cost- 

benefit analysis) rather than transformative. And this is precisely what 

ethnomethodology explains so well: oui understanding of the world always includes 

constant efforts to forget its nature as an "accomplishment." If it did not, the resulting 

general uncenainty would make action difficult. 

Now the literature on truth commissions shows that the conventional conception 

of rational action is clearly insufficient to explain the construction of these institutions, 

because such construction would involve the transformation of its own terms of 

reference: it makes no sense to say that rational decisions were made to modify the 

standards of rationality-or to assume that moral decisions can be made to change the 

way morality 1s conceptualized. Huyse's (1995) explanatory model circumvents this 

problem by presenting new solutions and the new language space developed around 

them as direct effects of socio-political facts. However, we have seen that even though 

his model does contain conceptual elements, leaving for instance room for the way the 

legacy of the old regime is represented in Society, by and large his explanation picks up 

the story only after the discourse about reality and what to do about it has k e n  set. 

On the contrary, those studies that explored the articulation of the pedagogic function 

of commissions, for instance, push back the origins of change well before the setting 
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of actual administrative policy. This chapter adds to this exploration the elements of the 

situation itself, and it shows that what is k i n g  redesigned is not simply an alternative 

justice institution, but the context it is meant to function in and the object it is to target. 

In this chapter "apartheid," "transition" and "history" are not simply ingredients in the 

recipe, but processed products as well. Rather than taking the legai and political end 

of apartheid as the momentous backdrop for the new question of what to do with past 

abusers of hurnan rights, I think it will become clear that the nature of apartheid and the 

transition were on the front burner of creative thought the entire time, and should be 

thought of as dynamic, changing factors in the production of the TRC discourse. 

The new discourse was used to replace, disquaMy the conventional, widely accepted 

solution of the criminal justice system, which in al1 probability would have looked like war 

trials of the past since it would have k e n  likely to share characteristics such as a large 

numbers of defendants, multiple indictments of former state officiais, etc. This came 

to be known as the "Nuremberg solution," and had wide support in South Africa, for a 

long time. Then, with a complete reversal of the dominant discourse, it started k i n g  

represented as a dangerous, ilfegitimate, impracticai course of action given the 

circumstances of the transition. This reversal of meaning is indicative of a fundamental 

change in the perception of the situation, of the emergence of a new way to 

problematize a category of crime. For many the explanation is simple: when 

Nuremberg-type trials were king prepared the possible circurnstances of the transition 

were ignored, and later pragmatism took over in the face of potentially successful 

negotiations. But it will become obvious in a moment that this explanation is 
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incomplete, it Vegs the questions of why conventional justice was eventually seen to be 

negotiable, how a consistent discourse about the compromise could be produced and 

therefore what exactly were the conditions of possibility, the requirements of the 

eventual replacement model . 

This chapter examines the first focal point of the construction of a practical logic, 

the evaluation of the post-conflict situation as "abnormal," and abnormal precisely in 

a way that disqualifies conventional justice canons. This is a first part or level of the 

process of "problernatizing" a section of reality: how the object is first made into a 

problem, sornething that stands out of conventional mentality (see Foucault, 1984: 

388). In this case, we will see how "Nurembergw became the pivot around which major 

elements of context were defined and settled, made unquestionable. Because of its 

wide availa bility as a well-known public image, Nuremberg helped homogenize 

perspectives on the necessities of the situation through its power to gather disparate 

concerns and demands under an umbrella of rationality, expertise and objectivity. With 

it, speakers managed to make contradictory or incompatible claims and desires appear 

consistent and conform with conventional ideas of effective, rational and knowledgeable 

administration. Also, because with the passage of time detailed knowiedge about the 

famous trials had faded, Nuremberg could be made into a convenient conveyor of any 

meaning. Consistency in its invocation was its only measure of truth. 

There is one point that should be remembered, though. As powerful and effective 

the myth of Nuremberg may appear in the analysis below, it was far from the only myth 

used in the discourse of pst-conflict justice, and myths were far from the only 
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intellectual tools availabfe. I do not attempt to make the case that Nuremberg alone 

is responsible for the TRC or its supporting discourse. Rather, I suggest that the 

exploration of its function in the creation of this discourse can illuminate us on the 

fiuidity, arbitrariness, contingency and fragility of concepts, representations and 

principles, as well as on their source. Schernatically, the argument below is that "if 

'Nuremberg' was used as x, then the process making use of it is y and not 2." 

The first section below opens this chapter with the exploration of the rational-choice 

perspective. The reason is simple: to study the function of Nuremberg as a popular 

image we need to understand the conceptual background for its use and its position in 

the conventional understanding of unfolding history and governmentai activity. We 

should then look at some of the details of "Nuremberg," and note that the word really 

stands for three fundamentally different events merged into one convenient but factually 

disputable concept. But what is important in this discourse, what makes a competent 

speaker, is not factual knowledge of Nuremberg but its skilful use to teach, convey, 

convince of, "prove" elements of the situation of post-apartheid South Africa. In that 

sense, using the myth "competently" in discourse has nothing to do with legal and 

historical knowiedge of post-WWII trials. The third section looks at the main uses of the 

myth, as well as the political concerns and demands it helped crystallise and anchor in 

the authority of historical experience. I will conclude with remarks about the importance 

of myths and other cultural constructs on the formation, hornogenization and 

communication of problematizations. 



Chapter 2: Popular images in the construction of problematic contexts 49 

1 THE BIRW ff THE fRC AS A NARRATlVE OF QOUnCAL W U  AND PROBLEM-SOLVlNG 

There is no denying that the symbolic power of the official end of apartheid permeates 

all discourse about the history of South Africa, its present administration and its future. 

It has becorne what Osiel (1997: 4) refers to as a "myth of re-foundingw of the nation, 

not unlike more common historical mythologies of foundation, for instance that of 

ancient Rome. And the main symbol of transformation must be the most famous 

political prisoner of al1 time becoming State Pfesident. What is and is not done, 

possible and impossible, legitimate and illegitimate in the "new South Africa" is now the 

backdrop of most stories of political administration, social relations and economic 

enterprise in the media-and, in my experience, private conversations about these and 

many other subjects. While the transformation certainly means different things to 

different people, the invariable implication is that in the new South Africa there has been 

or there should have k e n  a number of ameliorations and improvements, or at least an 

effort towards change (or, conversely, that everything is fafling apart), that the transition 

was a pivotal point in the tangible history of the country and not sirnply a changing of 

the guard. 

The TRC must be seen in this light: it is one of many initiatives of the new 

government directed at correcting problems caused in the past, problems which in the 

new South Africa cannot be ignored because they are matters of justice. morality and 

peace-al1 things the new administration is supposed and claims to be better at 

producing and protecting than the one it replaces. Minister of Justice Abdullah (Dullah) 

Omar said of the Bill that woufd found the TRC: 
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how can one ensure that one delivers justice to the people of our country? 
This Bill seeks to do that by laying down the basis for ending political violence 
and violence of al1 kinds. It lays down the basis for establishing the rule of law 
in our country and for building a human rights culture in which the dignity of 
every single person will be respected. This is historical justice (A. Omar [ANC], 
Sen. Hansard, June 1995: 2259). 

This illustrates rather well what we have already seen in the literature, that the 

Commission is given a mission that is much broader than simply solving the crimes of 

apartheid, granting a number of amnesties or even addressing the murky issue of 

responsibility: it is also meant to produce, by doing and by example, the new, 

definitively redressed moral order of post-apartheid South Africa. 

In this section I want to explore the conventional story of the TRC, and more 

specifically its function of granting amnesty as a solution in line with the general 

parameters of the transition. What should be clear at the end is the "undecided" 

character of this story, the way the choices k i n g  made along the way are only really 

"rational" in retrospect. 

1.1 Legal and political hurdles of the transition 

1.1.1: The invention of "politically motivated crimes " 

The story starts in February 1990, with then State President F W de KIerk rnaking his 

famous speech in which he announced the unbanning of opposition parties and the 

release of (some) political prisoners (Johnson, 1994; Jung and Shapiro, 1996; Nel, 

1995; Sparks, 1994). Talks were to begin with the opposition, on a solution de Kierk 

called "power sharing," the guarantee that the white minority, as represented by the NP, 
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would retain ceRain powers such as final veto on whatever legislation the new 

Parliament would create (many different versions of power sharing would follow). A 

whites-only referendum was held on this question, and a two-thirds majority approved 

of the plan. This fell rather short of majority rule as conceived of by the ANC, and it 

made the negotiations extremely difficult. I will not describe the process beyond this. 

as it is not necessary here (see Berat and Shain, 1995; Jung and Shapiro, 1995; 

Mkhondo, 1993; Sparks, 1994), but for our purposes it must be noted that it caused. 

by necessity, the enacting of the first "amnesty" legislation in South Africa. In 1990 the 

"lndemnity Act" was passed so that criminalized members of the newly unbanned ANC 

could come back to the country, be released from prison or emerge from the 

underground to paRicipate in negotiations. This time, there was sufficient political 

pressure to make the negotiations genuine, unlike the previous attempts of the old P 

W Botha government, which were universally denounced shams; for this they had to 

take place with the actuaI opposition, not a government-selected one. This demanded 

the release of those individuals traditionally referred to as "political prisoners," 

incarcerated for what essentially amounted to crimes of opinion, association and the 

like, crimes that simply would not exist in a democracy anyway. But very irnportantly it 

also applied to many other types of crimes committed in violent struggle for political 

reasons . 

The 1990 I ndemnity Act did not actually use the term "politically motivated crimes, " 

which would come later, to describe its scope of application. Its criterion is not 

motivation but whether or not individuals could help with the negotiation process or 
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more generally help further "peaceful constitutional solutions." The introduction of 

political motivation in South Africa and the act-based criteria for indemnity came from 

negotiations on 4 May 1990 at the Presidential Residence Groote Schuur, which 

resulted in the document known as the Groote Schuur Minute. The Minute called for 

the creation of a 'Special Working Groupw made up of 6 ANC representatives and 8 

government officiais, whose mission would be to figure out a way to identify and 

separate politically motivated crimes from cornmon crimes. More specifically, it was to 

evaluate the possibility of using a set of already existing criteria devised to facilitate the 

Namibian settfement by Dutch jurist Carl Norgaard. The "Norgaard principles," as they 

came to be known, had k e n  used in Namibia (under UN recommendation) to decide 

which of the wartime prisoners would be released as part of the settlement at the end 

o f  the civil war in 1989 (those at large were automatically indemnified). The criteria 

would later be central to the TRC's definition of politically motivated crime as well. They 

are derived from international extradition laws and treaties, and essentially revolve 

around the notions of political intent and proportionality. 

i. the motivation of the offender, that is, whether the offence was committed 
for a political or personal motive; 
ii. the circumstances in which the offence was committed; in particular, 
whether it was committed in the course of or as part of a political uprising or 
disturbance; 
iii. the nature of the political objective; whether, for instance, an attempt to 
overthrow the government or force a change of policy; 
iv. the legal and factual nature of the offence, including its gravity; 
v. the object of the offence, for example, whether it was committed against 
government personnel or property or directed primarily against private citizens; 
and 
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vi. the relationship between the offence and the political objective k i n g  
pursued, for example, the directness or proximity of the relationship, or the 
proportionality between the offence and the objective pursued. 

The Group reported on 6 August 1990 that the Norgaard principles could be imported 

from Namibia, after the promulgation of the 1990 indemnity Act (15 May), which 

explains why the principles are not spelled out in the text of the law. They were, 

however, loosely used as guidelines by the cornmittee set up to evaluate the individual 

indemnity applications. 

Note that the principles, strict as they may seem, do not really set down clear limits 

or definitions. For instance if we consider the very important test of proportionality, it 

is immediateiy obvious that the definition of proportionalily, and the evaluation of the 

seriousness of the acts and motives k i n g  compared are entirely subject to 

interpretation. What the principles do is allow the administration to set a line of 

acceptability, which it could not do before if amnesty was granted with no evaluation; 

but they offer no such line in themselves, and among other things the matter of whether 

any kind of motivation is strong enough to justify murder is left entirely open. In a 1994 

study seminar Minister Omar said that 

a number of people have been granted indemnity under the lndemnity Act of 
1990 and the Further lndemnity Act of 1992. Frankly, I would never have 
given indemnity for some of the offenses: the people in question include 
perpetrators of heinous crimes who, on a test of proportionality, I doubt would 
have qualified for indemnity (Boraine and Levy, 1995: 134). 

All in al1 under the 1990 Act very few applications related to serious crimes were 

su bm itted, the majority falling into three lesser categories: 1) having left the country 

illegally (3 400), 2) having received illegal military training (4 700) and 3j other 
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politically motivated crimes that did not cause serious injury (1 000). lndividuals in the 

first two categories were granted unconditional indemnity upon filing the proper form. 

Only those in category 3), as well as the few more serious offenses, had to disclose the 

nature of their acts and had their case reviewed under the Norgaard principles. The 

applications themselves were oficially secret, with only the names of the successful 

applicants published in the government Gazette. However, most of the contents of the 

applications were leaked to the media by then Minister of Justice H. J. (Kobie) Coetzee. 

In 1992 a second, "Further lndemnity Act" was enacted, this time against a 

majority in Parliament: the 1992 Act was thought to amount to a definitive burial of the 

truth. The first Act had operated with a selection comrnittee that insisted that the acts 

to be pardoned be proportional to their poiitical motivation, and the names of applicants 

were pubfished, but the "secureaucrats" in cabinet insisted that this was unfair to 

government officiais and field agents. So the 1992 act did away with both Norgaard 

and the publication of the names, and it was passed despite Parliament opposition with 

the help of the "President's Council," which could override the legislature in matters of 

state security . 

As an epilogue, weeks before the May 1994 election, more than 3 500 police 

officers applied under the Act. This left the new government with a heavy caseload to 

resolve before starting the TRC process. However, the new cornmittee (named the 

Currin Committee, after its chairperson Brian Curfin) rejected the lot because of their 

failure to list specific offenses, ail of them only mentioning "al1 activities." The Currin 

Committee also processed some 800 other cases under the 1992 act, rejecting 600. 



Chapter 2: Popular images in the construction of problematic contexts 55 

1.1.2: Amnesty as a mnstitutional guarantee 

The next fundamental fact in understanding the events leading to the TRC's creation has 

to  do with a few sentences in the Interim Constitution. On 5 December 1993, the 

Interim Constitution heralded a definitive change of regime and general elections in April 

1994 had been agreed upon by al1 the parties to the negotiations. For our purposes, 

the most important element of this constitution is contained in its postscript or 'post- 

amble," which says: "amnesty shall be granted in respect of acts, omissions and 

offenses associated with political objectives and committed in the course of the conflicts 

of the past." The wording rnakes amnesty at the same time mandatory and conditional 

on the association of the crimes to political objectives and "conflicts of the past." And 

since "association," "political objectivew and "crime" are not defined, and it does not say 

"al1 crimes," it only marginally reduces the number of possibilities of what form the 

granting of amnesty might actually take. The body appointed to evaluate the conditions 

and grant amnesty could be more or less strict, consider this or that type of offense, 

follow the Norgaard principles or not, be more or l e s  public, etc. and that allowed the 

continuation of contestation, debates and strategies about post-transition justice, in 

addition to giving rise to entirely new bones of contention. In other words, though the 

lnterim Constitution did approve amnesty in principle, it actually çolved very little; but 

that did not prevent its k i n g  routinely invoked as a hands-tying precedent when 

defending the presence of amnesty within the TRC project. 

It is now generally accepted that the old National Party government insisted in the 

last months of 1993 that the lnterim Constitution explicitly guarantee the granting of 
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unconditional, general or 'blanket" amnesty to al1 'politically motivated crimes of the 

past" while on the contrary the ANC insisted on prosecutions; this opposition is 

conventionally understood to have produced the compromise of selective amnesty as 

it stands in the post-amble and would later be concretized in the specific model of the 

TRC. There are some faws with this story, first the fact that the ANC had already 

oficially renounced plans for massive prosecution of apartheid officiais since 1987, then 

ANC President Oliver Tambo making a speech to that effect at the Harare Children's 

Conference. Also it is not so obvious that the ANC, who by 1993 started having trouble 

with their veterans from internment camps abroad, claiming that they were brutalized 

there, would have wanted to risk prosecution of some of its own members. Be that as 

it may, an early official ANC negotiation document clearly shows that a general amnesty 

was being considered (ANC, 1992): far from discussing plans for obtaining the 

prosecution of abusive officiais, the authors of the document are more concerned with 

whether or not the official employment of such wrongdoers should be guaranteed under 

the new government, This is the actual phrasing: 

in this process [of restructuring the civil service] it may be necessary to address 
the question of job security, retrenchment packages and a general amnesty at 
some stage as part of a negotiated settlement. These measures will need to 
apply to ali armed formations and sections of civil sewice (ANC, 1992, par. 
7.4). 

The reasons given for this are to insure cornpetence, representativeness and effective- 

ness-nothing about human rights violations, crimes against humanity, genocide, torture, 

etc. 
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On the other side of the question, the reason NP members might have wanted an 

amnesty provision rnay have been to avoid the systematic airing of apartheid brutality, 

but it certainly was not in order to avoid trials. Trials of individual field agents who 

"abused their powersn were in fact encouraged by the NP, as they supported the "rotten 

apple" perspective on gros human rights violations, implicitly whitewashing the previous 

administration as a system. As for trials of politicians, they were and still are almost 

certain to fail and therefore their indictment may be a waste of resources, as shown by 

the well known acquittal of ex-Minister of Defence Magnus Malan-the burden of proof 

is just too high and so amnesty is not really crucial5. And Malan would later say, in his 

deposition to the TRC after his acquittal: "if [members of the South African Defence 

Force, SADF] transgressed the law they were prosecuted, they were court-martialled and 

there's many cases of that, and the necessary action was taken" (SADF/Malan 

submission to the TRC, trans. p. 3). The NP submission to the TRC is also clearly 

against pardoning those guilty of gross hurnan rights violations: 

[leader of evidence]: in 1990 two Operation Vula [ANC] operatives were 
executed and thrown in the Tugela river. Their bodies have not been 
recovered. Would these have k e n  the actions of mavericks? 
Mr. de Klerk: Mr. Chairman, I was against aiiowing amnesty for this type of 
action. I was drawn, forced almost kicking [under pressure from the ANC] in 
order to ensure that we get a politicai settlement into changing my decision on 
that (NP oral subrnission to the TRC, trans. p. 34). 

Incidentally, the same discourse can be heard from the other side: President Mandela 

said in the National Assembly that "we fomed the SDUs. We dissolved them, but these 

5 )  Incidentally, to date (numbers for 9 December 1999) only one amnesty application Rom the NP has b e n  
examined by the Amnesty Cornmittee, compared to 552 from the ANC. 
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SOUS rebelled, and they have k e n  killing people. They are now behind bars. The ANC 

is even-handed in approaching these matters" (Parl. Hansard, May 1995: 1352). That 

is more or l e s  the same stance the old regime had taken on crime: the transition 

period had seen two commissions of investigation instituted by the NP government, the 

Harms and Goldstone Commissions, both directed at finding culprits and building case 

files for their prosecution. Neither was particularly successful, but notorious ex-police 

captain Eugene de Kock was one of those tried and convicted as a consequence of the 

Gotdstone Commission. Both commissions always focused primarily on individual 

wrongdoing. 

Summing up, few people in fact wanted to defend amnesty wholeheartedly, or 

admit that they were the ones who insisted on it during the negotiations. it would seern 

then that the issue for the NP was how much apartheid would be on the evening news, 

and for how long, and not whether or not there would be prosecutions of abusive 

bureaucrats. At the same time, the actual "secrecyW of this past was generally 

overstated: the government typically rationalized abuses instead of denying them, and 

there are countless studies of state crimes in SA dated well before the TRC (Chabani 

and du Toit, 1990; R. Cohen, 1986; Coleman, 1998; Pheko, 1984). What it seems 

to have boiled down to then was the political capital or moral position of NP politicians 

and the potential to establish even indirect involvement of the hierarchy in the crimes 

of the past. But this was impoftant for both parties since the legitimacy of the 

agreement to be reached would be proportional to the legitimacy of both sides of the 

table (Nel, 19%). 
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1.2 A new day: the rule of law, a fragile peaœ 

The core of this story so far is the negotiated nature of the transition and the way it 

infl uenced policy about crime through indemnity laws, the constitutional amnesty 

guarantee and eventually the TRC. Every story of the South African transition is based 

on the dual concepts of opposed, but more or less matched, powers of change and the 

way they were faced with threats to their authority. This situation is then transformed 

by negotiation into a new government inclusive of and acceptable to the two forces, but 

still in danger. Nel (1995, after Huntington, 1991) refers to this type of transition as 

"transplacernent," as it is the result of a midway between the surface transformations 

offered by the party in power and its complete replacement demanded by the 

opposition. With transplacement the threat invariably comes from inevitable anti- 

negotiation factions within either or both groups, the radical contingent within the 

opposition movement and/or the die-hard conservatives on the government side; they 

threaten not only the agreement but the legitimacy and popular support of the 

progressive negotiating faction. This is said to impose strict limitations on the form and 

content of the agreement, and certainly on what concerns us here, the projects for the 

future administration of justice. Table 1 surns up the typology offered. Let us note for 

now that in this model causality goes from left ta right, but that considering the opposite 

can be interesting as well. At  any rate, the point is that it seerns arbitrary to draw a 

simple causal explanation here. 
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TABLE 1: TYPES OF TRANSITION AND MODELS OF POST-CONFUCT JUSllCE 

TY*' FroœSs* Justice mocklw 

'intervention" extemal intervention (Gerrnany. Japan) 'overthrow:" summary executions, 

kangaroo courts. purges. massive 
'replacement" Wpular opposjtion gains m e r  over &ang  mals, depending on availability of 

regjme (Greece. Argentins) 'replacement govemment" 

'transformation" existmg regime effects some measure of 'reforrn:" self-applied indemnity: 
change by its own initiative (Spain. Chite) limited scapegoating 

'transplacement- cornbined action of opposition and "compromise: ' open-ended. 
administration, usually accompanied by Depends on nature of the crimes. 
negotiations (Poland. South Africa) length of re&ime and balance of 

power 
'Adapted fmm Huntington (1991) and Nel (1995). "Adapted from H u p e  (1995) and Berat and SMin (1993). 

According to these analysts "transplacement," or transitions by compromise, will 

almost invariably lead to the abandonment of prosecutions or "lustration," the process 

of purging supporters or categories of supporters of the old regime from the public 

service. The simple reason is that significantly powerful sections of the negotiatingelites 

on either or both sides, with the constituents they represent, could become potential 

targets of prosecution themselves, and if they are criminalized their authority to 

negotiate is diminished. 

Clearly the concept of the compromise forced by the balance of power is an 

interesting and powerful one when trying to understand the policy options adopted by 

new democracies. To that must be added the capacity of the new administration to 

replace the old guard of civil servants with equally qualified and readily available 

reformists, its ability to conduct police and military action free from interference within 

those services, the existing levei of order and peace following the transition, etc. All are 

key factors in how confrontational, how radical or how uncompromising the new regime 
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can afford to be in addressing crimes of the past. However, leaving aside the problems 

with this perspective, as the last cell in Table 1 shows it is immediately clear that the 

conclusion that a "compromise" on justice is necessary and "predictable" is not so 

helpful in understanding the actual contents of the compromise or how it cornes about: 

what will the discourse on justice be, what will the parameters of the solution look like, 

none of this is actually explained by the process of negotiation; and this is very 

important if one wants to know more about the specifics of the solution, not simply will 

there be prosecutions or not, but prosecutions of whom, for what, under what law, with 

what consequence. Or is it to be a restorative model, and if so what will it look like, will 

it involve mediation, reparations, community work, what is it intended to restore, who 

is to participate, will this be voluntary or mandatory participation, etc. At this point al! 

that c m  be said is that maybe portions, maybe the entire set of traditional principles of 

criminal justice will become debatable, without a clear understanding of why. 

There is no denying that matched powers in negotiations face specific problems, 

of course; as Mandela said in a June 1993 interview, 

in the referendum last year the right wing polled no less than 800 000 votes 
[the whites-only referendum on power sharingl; in addition, they have got a 
substantial section of the civil service, the police force, the army, which 
support them. Now they have said if the ANC wins the election and establishes 
the government they will take up arms. That is the threat facing us. lt's a 
serious threat, but we aren't overly concerned. We have to reorganize the 
police force and make sure it is capable of defending democracy (Mandela, 
1993: 259). 

According to Jung and Shapiro (1995) the theme of the threat from the forces of status 

quo in government and in society in general is a recurring one in transitional negotia- 
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tions; and Edelman (1964) would certainty add, in practically any political discourse 

concerning major change. It is used to justify al1 forms of departure from previously 

strong moral positions. Underlining the existence of threats from the extreme right, the 

police and the army against the new democracy is meant to support or explain, for 

instance, the change of discourse about power sharing and the agreement of the ANC 

to a Government of National Unity. More importantly for us, it also serves to explain the 

presence of the amnesty guarantee in the Constitution. As Chairperson Tutu put it, 

"there is no doubt that memôers of the security establishment would have scuppered 

the negotiated settlernent had they thought they were going to run the gauntlet of trials 

for their involvement in past violations (Report, 1, 1: 22). 

At the same time, analysts like Jung and Shapiro seem to point to plenty of doubt 

as to the "actual" significance of the threat. For instance in early 1994 the Transitional 

Executive Council, organ in charge of the country's administration and representing both 

the ANC and the NP, managed to keep control of the army against a group of white 

extremists who had planned to take over the "homeland" of Bophuthatswana. So, as 

Mandela says in the quote above, while the threat is "serious" it is apparently not 

beyond defusing. And note that what he was referring to is the political control of the 

country, which seems more crucial than potential prosecutions for human rights 

violations. Indeed, in the end the matter of the prosecution of apartheid criminals was 

a minor point during the negotiations and the more important objectives of seizing or 

conserving power, as well as the f o m  the new political system would take were, and by 

far, the primary objectives (see Nel, 1995). So it would have been surprising to set? 
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"the right" or "the security establishment" rise against the f o m  possibiiity of undefined 

trials in the future, but not (or at least not succesfully) to seize an oppoftunity to gain 

control of the country and thus make the idea of triais entirely inapplicable to begin with. 

But whatever one's interpretation of history is, my main argument in this section 

has been, as Crozier and Fried berg (1977) would point out, that these rationales are al1 

a posteriori rationales-they only make sense now because of our knowledge of what 

happened next. There is no intrinsic meaning to the 'threat" k i n g  invoked, how it 

specificaliy creates the need for this precise type of amnesty and the eventual TRC. 

And "the rightw (at least one group that could be identified with it) in fact did rise, failed 

utterly to affect the transition, and al1 on live television. But this incident can be 

accounted for equally well as a proof of impotence (Sparks, 1994; Jung and Shapiro, 

1995) or as a concrete demonstration of the potential threat. Meaning has to be 

applied, it is not contained in the events themselves. It then follows that it can also be 

transformed . 

It is hopefuliy becoming clear how this objective-rational story of the TRC is really 

the product of a vast effort at covering multiple contingent gaps in the representation 

of the TRC project as a rational solution to an objective problem. It is important ta have 

a basic knowledge of this context to understand the function of the myth in public 

speech and the way it bridges these gaps. However, before we reach that part of the 

analysis, more information about the details of the produced law of the TRC is useful. 
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1.3 The TRC as final compromise 

1.3.1: Drafting the Bill 

The TRC itself was created about a year after the general election and started sitting in 

late 1995. The first draft of the Bill was written by legal scholars and politicians after 

two major conferences on the theme of "justice in transition," set-up by later Deputy 

Chairperson of the TRC Alex Boraine through a non-governmental organization (see 

Boraine and Levy, 1995, Boraine, Levy and Scheffer, 1997). Boraine was also part of 

the team who produced the draft, along with Minister Kader Asmal, who is widely 

credited for introducing the concept of a truth commission to mainstream South African 

politics in a 1992 speech (Asmal, 1992; without linking it to amnesty a t  the time). It 

also included Johnny de Lange, who chaired the Standing Committee on Justice which 

later reviewed the legislation. Other paRicipants were Justice Minister Omar, legal 

scholar Medard Rwelamira and Constitutional iudge Albie Sachs. A nurnber of other 

legal experts frorn around the world also offered input on sections of the bill, but the 

core team constituted of de Lange, Rwelamira and Boraine. They worked under a 

minimal set of instructions frorn the Justice Minister, essentially the need for a truth- 

gathering organ and figuring out how to handle the granting of amnesty for politically 

motivated crimes. 

The extra-governrnental aspects of this process and the composition of the small 

group responsible for it made for some legitirnacy problems later on, and the Bill was 

sometirnes dismissively referred to as "written in the suburbs." Early versions of the Bill 

were discussed in seminars and at the July 1994 "Justice in Transition" conference, 
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attended by members of human rigtits organizations but not by government or political 

party members in their official capacity (Boraine and Levy, 1995). 

Eventually the draft made its way to the GNU Cabinet and was modified in important 

ways, especially with the extension of the provision for in camera hearings, which was 

made to apply to al1 amnesty applications, as had k e n  the case for the two previous 

lndemnity Acts. This version of the Bill was then submitted to the Parliamentary 

Standing Cornmittee on Justice in February 1995 for public hearings. Under pressure 

from human rights NGOs and from the media the Cornmittee rewrote the bill a third 

time, limiting again the in camera provision to an option to be decided on a case-by- 

case basis. When this was done, the Bill followed the normal readings in Parliament 

and the Senate and was signed into law on 19 July 1995. 

1.3.2: Structure of the Commission 

Right from the beginning the TRC was to be split in three committees with specialized 

functions, based on de Lange's suggestion that the South African Independent Electoral 

Commission was a good model of an effective organization with multiple duties such as 

policy implementation, monitoring and education of the public. The future truth 

commission would also have varied secondary objectives-gathering truth, offering 

compensation and granting amnesty-that would benefit from specialization, and so the 

TRC was split into three Committees (personal communication). 

The Reparations and Rehabilitation Committee (RRC) has made some recommen- 

dations to the government on how best to compensate victims of gros human rights 
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violations and of sorne of the policies of apartheid in general. It was not itself 

responsible for collecting or distributing damages. Recommendations included symbolic 

measures such as monuments, rebunals and the like, comrnunity improvement efforts 

such as building clinics and schools in destitute areas. But the most ambitious measure 

proposed (and proba bly the final test of the RRC's work) concerned the victirns of "gross 

human rights violations," meaning victims of torture and relatives of the dead and 

disappeared. The RRC recommended they receive the equivalent of the average South 

African annual household income for six years (21 700, and up to 23 000 rand, or 

6 800$). But this money (about 3 billion rands in total) has yet to be found, and there 

are as of now no clear plans on how to collect it-or whorn to collect it from-and only a 

portion of it has been aflocated by the Department of finance (R600 million). 

Rernernber that perpetrators were not required to participate in reparations in any way, 

however symbolic. 

The Human Rights Committee (HRC) dealt prirnarily with collecting victims' 

testimony, closing with more than 21 000 of them. It held hearings where some victims 

were invited to share their experiences in a public forum, to make the truth known, 

officially acknowledged. It also held a few "institutional" hearings in which organizations 

were asked to present a picture of their activities dunng the period of 1960 to the 

general elections in 1994. Political parties, armed forces, churches, the legal 

profession and other such groups participated in those special hearings. The HRC is the 

Committee most directly identifiable with what was widely recognized as the funda- 

mental objective of the TRC: 
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South Africans desperately need to create a cornmon mernory that can be 
acknowledged by those who created and implemented the apartheid systern, 
by those who fought against it and by the many who were in the middle and 
claimed not to know what was happening in their own country (Boraine, in 
Boraine and Levy, 1995: mi). 

The Amnesty Committee (AC) was charged with evaluating amnesty applications. 

Under the TRC law, applicants were asked to be completely candid about their actions, 

their motives, their accomplices, chain of comrnand, etc. Their actions, regardles of 

their nature, had to be motivated by political goals (as defined in the Norgaard 

principles) and committed under the auspices of a recognizable organization. The acts 

also had to be proportional to the stated political motives, as dictated by the principles. 

If these conditions were met amnesty was automatically granted, no matter how serious 

the crime. Victims were allowed to object to applications, which they did in a great 

majority of cases; they could obtain legal counsel to represent them at the hearing and 

were permitted to make a statement to the Committee. Of 7 000 applications, almost 

5 000 were summarily dismissed for failing p m a  facie to meet the basic requirements; 

of the remainder, approximately 500 were considered in chambers and 1 500 required 

actual hearings. As of Decemkr 1999 some 568 amnesties had been granted, but the 

final number is still not known: even with the reduced number of hearings, the AC is still 

busy, more than two years after it was originally intended to conclude its work. This 

despite a great increase in the number of its commissioners that followed the 

conclusion of the work of other Cornmittees in 1998, up to 19, from the original 5 (but 

six left in 1999). Obviously either the number of applications, or the extent to which the 

Commissioners would follow legalistic procedures and the typical work Pace of ordinary 
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tribunals, or both, were grossly underestimated by the drafiers of the bill-the 

Committee, in its original fom, was the smallest of the three. Perhaps the implications 

of making it as big as it needed to be were too difficult to defend, as many already saw 

the TRC as favounng the interests of perpetrators. If the AC also had been the largest 

of the Cornmittees, the camel's back might have broken. This could also explain the 

comparative overinfiation of the RRC (9 Commissioners), especially when considering 

its considerably lighter workload. 

1.3.3: Meeting general policy guidelines 

This is the model that was to meet one overarching condition set by the President, to 

further "national reconciliation" (Boraine and Levy, 1995). It also had two basic 

requirements: first and foremost, the past had to be investigated and publicized, as this 

was said to dignify victims and create a culture of human rights by (counter-)example. 

In his very first speech in Parliament, Minister Omar laid out his essential expectations: 

"we must deal with the past because history must never be allowed to repeat itself in 

our country. [...] There must be disclosure. Without disclosure grievances and the 

sense of pain and suffering wiii continue" (A. Omar [ANC], Parl. Hansard, May 1994: 

24). After Chilean "truth Commissioner" José Zalaquett, Boraine (et al., 1997) puts 

it this way: "al1 the truth and as much justice as possible." Further, the Constitution's 

amnesty guarantee had to be given effect. One adjunct mission was that victims should 

be compensated, in a way to be decided iater. These parameters represent the way 

"amnesty" could be made to fit in a moral universe, as interpreted by the ANC and the 
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drafting cornmittee. Kader Asmal (1992, 1996) had suggested a Latin-American type 

"truth commission" to see through the ex-govemment's rationalizations and 

demonstrate the immorality of the apartheid logic, a logic still defended by the NP to 

this day (see de Klerk, 1998). Boraine and others had taken trips in Europe in 1992 

and in Latin America in 1994 to gather information on justice in transition, Boraine 

praising the Chilean one during the February 1995 Standing Cornmittee on Justice 

hearings (transcript from oral submission, 10 Feb. 1995). De Lange and Omar had 

done research on restorative justice and victim-compensation programs (personal 

communication). 

Early on, the plan was to use amnesty as an exchange currency for truth in order 

to "break the ranks" (J de Lange, personal communication); this also easily explains 

why perpetrators were not ordered to perform any kind of service or corrective action 

whatsoever, to avoid reducing the "carrot effect" of amnesty. This gave a new 

importance, and also a new "flavour" to reparations to victirns since "amnesty" also 

included civil indemnity, extinguishing their constitutional right to seek civil remedies. 

Further, now the state would take on (at least in principle) the entire responsibility for 

reparations. In July 1994 Minister Omar would say, 

frankly, 1 could have gone to Parliament and produced an amnesty law-but I 
would have k e n  ignoring the victims entirely. We recognized that we could 
not forgive perpetrators unless we tried to restore the honour and dignity of the 
victims and gave effect to reparation (of course, certain problems fiow from 
this. One is that a democratic state is k i n g  asked to pay for the crimes of the 
apartheid state. I am not saying that the new state should not do so; my 
point is that this state has a limited capacity to compensate victims in general 
for the crimes of apartheid and for the suffering of our people) (in Boraine and 
Levy, 1995: 132). 
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The TRC model is almost always presented as an expedient, realistic. effective 

rnidway between extremes. Boraine situates it between the NP'S attempt to obliterate 

the past and calls for "Nuremberg trials," by which he means witch-hunts and new 

violations of legai rights (Boraine et al., 1996: mi). In the quote above Omar presents 

it as a balance between the interests of the perpetrators and those of the victims. 

Arguing that the officiai cut-off date for applications eligibility to arnnesty could be 

modified, President Mandela said "the people of South Africa are not really involved in 

slaughtering innocent people [...] They want jobs. They want houses. They want 

schools and health centres for the community. They want electricity and watern (N. 

Mandela, Parl, Hansard, May 1995: 1354). In other words the efforts at unveiling the 

past are secondary to many people and should not threaten the government's abiiity to 

address some much more pressing concerns of large numbers of citizens. I submit that 

the reason for this constant insistence on realism, re-orienting the discussion on what 

is really important, etc. is entirely contained in the solution's fundamental depafture 

from the conventional concept of criminal justice as fetnbutive. 

The story so far has shown the developing of a narrative of concrete neCeSSity, 

moral obligation and rational "one best way" types of arguments to account for the TRC. 

I think we are now ready for a quick look at what was avoided, not simply what was 

done. The next section exposes the basics about Nuremberg and the way it connected 

the present to the past. 
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2 U N ~ ~ ~ ~ ~ ~ ~ ~ : w  HlSTORlCAL KNOWLEOGE AND AFFECTIVE C O M E M  

It bears repeating that my objective is not to analyse the discourse about the TRC, the 

multiple explanations given by various people of the reasons for its invention or the way 

it finally came to look, in terms of hidden meanings or psychoanalytical symbolisrn. 

Though "Nuremberg" keeps popping up in the least expected places, like a hidden 

theme or an unconscious archetype, I do not think it would be particularly helpful to 

take this path. See the ANC's National Executive Committee's response to the 1993 

publication of the conclusions of one of its internai human rights investigations: 

we regard the Skweyiya and Motsuenyane Commission Reports as a first step 
in a process of national disdosure of al1 violations of human rights from ail 
sides. We accordingly cal1 for an establishment of a Commission of Truth, 
similar to bodies established in a number of countries in recent years to deal 
with the past. The purp~se of such a Commission will be to investigate al1 the 
violations of human rights ... From al1 quarters. This will not be a Nuremberg 
Tribunal. Its role will be to identify ail abuses of human rights and their 
perpetrators, to propose a future code of conduct for al1 public servants, to 
ensure appropriate compensation for the victims and to work out the best basis 
for reconciliation. In addition, it will provide the moral basis for justice and for 
preventing any repetition of abuses in the future (ANC National Executive 
Committee's response to the Motsuenyane Commission's Report, as quoted 
in Hayner, 1994: 633-4, emphasis is mine). 

The claim is right, this proposal is indeed entirely different from Nuremberg. So much 

so that it really does not need to be mentioned at ail. Yet the only "known quantity," 

the only thing that seems to need no explanation here is precisely what is useless, the 

"Nureinbergtribunal," and al1 the other imprecise projects and vague concepts (starting 

with "reconciliationw) are only defined by contrast to it. So we are not to understand a 

quote such as this one in terrns of deeper meaning or unarticuiated, implicit messages 

but really in terms of the work of conceptualization of the project, of the construction 
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of a logic where it makes sense to do what is proposed: what is of importance is the 

reaiity it allows the speaker to reproduce. It is a reassuring, appeasing one, from which 

the necessity of trials has been expunged the from the ethical discourse. 

This section will map out the main elements of Nuremberg and what it actually 

indiscriminately stands for, the retributive or punitive aspects of humanitarian law, 

international conventions and international customary law. Once again, the point is not 

that what "Nuremberg" represents is not well known or understood by the participants 

to the public debate (while in some cases it clearly is not). Remember that this analysis 

is aimed at the working knowledge, the general discourse k i n g  articulated, and not 

about the deeper, more subtle or nuanced thoughts various individuals may or may not 

have entertained about the matter. The myth has another important function or 

consequence which is independent from its standing as a legal precedent and 

usefulness as an administrative example. This has to do with the way Nuremberg has 

corne to signify and stand for inflexible moralism and the threat of punishment, its 

"affective" charge. 

2.1 "Victory-dayw and the Nazi symbolic 

First we must remember that apartheid as a whole, not simply the brutal human rights 

abuses it gave rise to, but the laws forcing removais of pecple, restricting movement in 

the country, segregating employment, education, etc. was declared a "crime against 

humanity" in 1973 by the UN (1973a) "International Convention on the Suppression 

and Punishment of the Crime of Apartheid." It mention4 not only the obvious brutality 
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but also the entirety of the segregationist iaws of South Africa in general, including 

limitations on the "participation in economic, political, social and cultural life of the 

country" (art. 2). According to Omar, this and other international conventions such as 

the Geneva Additional Protocols, in addition to the Nuremberg Principles, had 

the cumulative effect of [... putting) the crime of apartheid on the same 
pedestal as genocide, to which universal jurisdiction was applicable. 1.. .] I 
have set out the international law situation in some detail so as to ensure there 
is no mistake about the situation. It is for this reason f say the provision in the 
Constitution with regards to amnesty is an act of great generosity on the part 
of the victims of apartheid (A. Omar [ANC], Sen. Hansard, June 1995,3315). 

The NP'S submission to the TRC is, unsurprisingly, a bit different: 

the ANC's offensive against the Government was supported by an international 
campaign of unprecedented proportions. This campaign was centred in the 
United Nations and its agencies and was orchestrated by the ANC, its Soviet 
allies and by international anti-apartheid movements (vwitten su bmission to the 
HRC, p. 13). 

It is a fact that the UN 1973 Convention was left unsigned by most Western countfies 

(including Canada). But in typically having-and-eating the cake fashion, the NP and F 

W de Klerk still clatm most of the credit for the disappearance of apartheid as a great 

victory, to a point where de Klerk feels it necessary to add that the ANC participated, 

there is a tendency now for some parties to claim a monopoly of the credit for 
the transformation process. There were, in fact, rnany different forces at play. 
Among these were, of course, the revolutionary movements themselves. It 
would be wrong to minimize in any way the major contribution made by 
revolutionary movements such as the ANC, or the individual sacrifices of many 
of its rnembers in the pursuit of their goal of national liberation. This is not my 
intention (Ibid, p. 20). 

Still, as for apartheid itself, 
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although we [Afri kaners J were primarily concemed with maintaining our own 
right to self-determination, it would be a mistake to think that there was not 
a strong element of idealism in this [separate development] vision. A nurnber 
of new cities were built in the States that had been formed. Ten Legislative 
Assemblies came into being, each with its own government buildings and 
bureaucracy. In some cases the infrastructure was quite impressive. Several 
modern universities were founded [...] By 1975 some 77 new towns had been 
established and 130 204 new houses had been built [...] The number of 
hospital beds in the homelands increased from some 5 000 to 34 689 (Ibid, 
P.  8). 

This goes on and on. De Kferk apologizes for apartheid m i l e  showing how good it was, 

how most of the violence was caused by revolutionary movements, how international 

pressure delayed negotiations, etc. as well as claiming to have ended it. If apartheid 

was wrong in some ways, it was the product of the "oldw NP of the 1940s and 50s, and 

the "new" NP, starting in 1978, had rescinded most of the core legislation of apartheid; 

the very recent NP, under de Klerk, had unbanned opposition parties and participated 

in the final negotiations. 

This is very important because it represents the NP as a "victor" over both 

"terrorism" and apartheid, obviously in an effort to clean up its political image, but at 

the same time as we will see in the next chapter it seriously complicates their "group" 

discourse about the crimes of the past-r rather it forces an oversimplification around 

the single concept of reconciliation, avoiding the equivocal positions on just about every 

other aspect, including reparations to victims. For instance if the "new NP" discourse 

is to be taken seriously, if there was a victory over lingering old ideologies and 

overexcited, impatient terrorists, it is difficult to understand their opposition to 

Nuremberg-type trials: if everyone is innocent, if in fact no crime was committed, there 
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should be little to fear-and we have seen that the NP encouraged in al1 sorts of ways 

the prosecution of rogue state agents who abused their legal powers. But there is more; 

the debate is not about guilt and responsibility, it is about nght and wrong intentions: 

any human rights violation, no matter from which quarter, falls within the terms 
of the commission. [...] At  the same time we should never forget that it is 
morally wrong to equate the anti-apartheid struggle for liberation and 
democracy with the apartheid state (A. Omar [ANCJ, Parl . Hansard, May 1995: 
1342-3). 

This differentiation, however, even if it has no effect on the granting of amnesty, has 

powerful implications for the parties: 

Mr President, it was with some regret that I Iistened today to the speech by the 
hon. Minister [Omar]. Regret, because the legislation before us deals with 
national unity and reconciliation and we heard again today of the crimes 
against humanity, specifically Nazism and, now equated with it, apartheid (R. 
J. Radue [NP], Sen. Hansard, June 1995: 2216-7). 

That is in part why the distinction between the "old" and the "new" NP is important. The 

old one had consisted of overt Nazi sympathizers, had lifted the ban on the most 

extreme racist groups in the country, some of which used the swastika as their insignia, 

all of which had supported Hitler during the war. The founder of one of these groups, 

Oswald Pirow of the "New Order," would later be chief prosecutor at the trial of Mandela 

and other "traitors" in 1956 (Furlong, 1991). As for Mandela himself, speaking at the 

opening of the Anne Frank exhibition in Johannesburg: 

my own memories of the Second World War revolve around the hopes of black 
South Africans that the defeat of NaUsm would not onty bring about the 
liberation of Europe but also the liberation of the oppressed in our own country. 
[. . .] Instead, after the War, apartheid triumphed in our country. Apartheid and 
Nazism shared the inherently evil belief in the superioriîy of some races over 
others. This drove adherents of these ideologies to perpetrate unspeakable 
crimes and to derive pleasure from the suffering of their fellow human-beings. 
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But because these beliefs are patently false, and because they were, and will 
always be, challenged by the likes of Anne Frank, they are bound to fail 
(Mandela, 1994, not paginated). 

We can already see a slip in the signification of prosecutions, trials, etc. from the 

administration of justice towards more basic concepts of the nature of wrongdoing and 

the legitimacy of political formations and their members. Calling on Nuremberg 

inevitably refers, explicitly or impficitly, to the historical reasons that fay behind such 

trials at the time and the past of the NP. This runs counter to the new NP'S 

rehabilitation, to be sure, but from the ANC's point of view it also creates problems with 

the justifiableness of having negotiated with this ex-government. Mandela for instance 

has often referred to de Klerk as a "man of integrity" (see Mandela, 1993). 

2.2 Nuremberg and international law 

The discourse on amnesty and the inadequacies and dangers of prosecution revolves 

around simplified, reified concepts of amnesty and retribution as perfectly matched 

antonyms or opposed courses of action. No nuance is possible, either one has total, 

obligation-free amnesty or no-holds-barred prosecution, and the clearest part of the 

definition of either is how it contrasts with the other. So instead of discussing nuances 

of amnesty, one is forced to discuss how arnnesty is compatible with moral conventions: 

the choice before us is not whether there shall be amnesty or not. That choice 
was made during the course of the constitutional negotiations, which resulted 
in an overall settlement which included amnesty. [...] The issue now, 
therefore, is [...] how to deal with it and with South Africa's past on a moralfy 
acceptable basis (A. Omar [ANC], Parl. Hansard, May 1995: 1341). 
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The concept of making an already settled choice morally acceptable by adding to it still 

represents amnesty as an indisputable, clear concept, and a choice already made on 

principie: what may be debated is not what amnesty means, but rather what should be 

affixed to it to compensate its generosity, to make it morally palatabie, namely 

establishing responsibility through truth and giving victims reparation, hence the three 

cornmittees with three specific tasks. 

The argument that "arnnesty" as contained in the Constitution is unambiguous and 

immutable is actually not as indisputable as it is presented. I have already mentioned, 

for instance, that months before the constitutional settlement, Asmal (1992, esp. p. 

22-3) was arguing that a) those who fought on the resistance side should be given a 

general amnesty; b) the cases of those who fought on the government side should be 

evaluated separately; c) no-one having committed what amounts to a "crime against 

humanity" should be given amnesty. "Amnestyw can take many forms. Yet in defence 

of the TRC Bill he argued: 

I therefore say to those who Wear legalistic and arbitrary blinkers, who argue 
that immunity would be an affront to justice, that they sirnply do not 
understand the nature of the negotiated settlement that we have Iived through. 
Their argument is with the Constitution, not with this Bi11 (K. Asmal [ANC], ParI. 
Hansard, May 1995: 1383). 

That sounds more like the typical argument. But a year after the institution of the TRC 

he would write, 

if the Commission is of the view that a contrition requirement would advance 
the stated goals of reconciliation and national unity, then [...the AC] has ample 
statutory discretion to impose a contrition requirement in its amnesty 
procedures (Asmal et al., 1996: 17). 
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Ciearly, the interpretation of how much room exists to manoeuvre around the 

Constitution changes with the context. 

Table 2 shows what the picture might have looked like to those wearing 'legalistic 

blinkers" before. and arguably even after the Constitutional guarantee. Nothing in the 

Constitution actually says that al1 categories of crime are equal: if it did, it would be too 

strict to allow for the proportionality test that was in fact adopted in the TRC. 

Proportionality to motive implies that some crimes neeâ better reasons than others, and 

by extension it could just as wefl have been taken to mean that some crimes are outside 

of any proportion. 

TABLE 2: CONVENTIONAL TYPOLOGY OF WRONGDOING INVOLVED IN IMERNAL CONFUCTS 

Type Source Rdevant law Categcwy of crime 

state tenorism officia1 or secret 
policy. administrative 
action 

state abusive statutes (e.g 
lawlessness SA Land Act) 

tolerance of abuse of power by 
known abuses individual officiais 
of power' 

tenorism opposition 

human rights. humanitanan 
conventions (e-g. genocide, 
torture), international customary 
law (e.& Nuremberg Pnnciples) 

human rights, humanitarian 
conventions 

national statutes, human rights, 
humanitarian conventions 

national statutes, humanitarian 

gros violation of human 
rights, crime against humanity, 
war crime 

violation of human rights, 
crime against humanity 

direct action: relevant . 

common crime. Official 
tolerance: violation of humon 
rights 

common crime, gros human 
movements conventions rights violation 

'For instance. me Geneva Convenuonsi ana Pmtocols create a duty not only to prosecute extreme departures. but to cake sreps to stop l es  senous 
violations. Neglect of mis dufy is in itself a violauon. 

Legal doctrine and opinion Vary but we might note that there is a lot to negotiate. to 

"play" with here, that objectively speaking 'prosecutions" do not have to be adopted or 

rejected as a block, and that 'crimes of the past" corne in various fiavours: this is not 
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a matter of either amnesty or ail-out prosecutions (whatever that would be understood 

to entail) and the decision to adopt a specific model rnust then be contingent on 

unrelated factors. ûther than the crime of 'apartheid" already mentioned the 

convention on genocide also applies, since it contains provisions for forced 

displacements and dispossession. Obviously South Africa was not a signatory to these 

conventions at the tirne, but legal opinion today tends to interpret conventions on 

international criminal law as reaffirmations of customary law, and therefore the 

principles they articulate apply to non-contracting third parties as well (see for instance 

Benvenisti, 1993; ICRC, 1987; Meron, 1989). 

This latitude in legal options can be arranged in another way, based on the legal 

capacity of wrongdoers, as in Table 3: 
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TABLE 3: POTEN~AL PERSONAL RESPONSIBIUTY FOR ABUSES IN NATIONAL CONFUCT SITUATIONS 

Actor omission C.p.dtyof Rs(svant kW Criminal offense or category 
moiifdosi 

homicide. torture* 

homicide. torture 

homicide. assault. torture private citizen national statutes 

national statutes unauthonzed 
govemment official 

homicide. assault. torture 

homicide. torture legally authorized 
government official 

international conventions. 
international customary law 

gros human rights violation: 
war crime: crime against 
humanity 

tolerance/ 
condoning of 
abuses of power 

senior government 
official 

national statutes, 
international conventions. 
international customary law 

murder. assault. gros. human 
rights vioiation. war crime. 
crime against humanity 

enforcement of 
'illegal" statutes 

legally authorized 
govemment official 

international conventions, 
international customary law 

violation of human nghts; war 
crime; crime against humanity 

enacting illegal 
legrslation 

member of executive 
andlor legjslative 
branch 

international conventions, 
international customary law 

violation of hurnan rights; war 
crime; crime against 
humanity: cnme asinst 
peace 

murder, torture opponent to the 
government 

national statutes. 
international conventions. 
international customary law 

murder. assault. goss hurnan 
rights violation. war chme. 
crime against humanity 

condoning 
ordering murder, 
torture 

enabling illegal 
government 

SuppoRing illegal 

hierarchy of 
govemment opposition 

national statutes. 
intemational conventions. 
international customary law 

murder, assault. gros human 
rights violation. war crime, 
crime against humanity 

non-criminalized 
govemment employee 

national statutes 
('lustration" laws) 

party member national statutes 
govemment 

*Basic examples maintainecl Viroug9out table, 

If this table seems lengthy, it should be pointed out that it only reflects the basic 

categories of what can be and has been identified as wrongdoing in the past, in post- 

war France and Germany for instance. The list could easily be nuanced and sub-divided: 

but obviously the problem for the designers of the TRC was not to sub-divide, but on the 

contrary to eliminate possibilities, to broaden categories, to be as inclusive as possible 

in the reduction of legal options to a simple dichotomy. This has proven to be complex 
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conceptual work, and produced what can be described as three "social" categories of 

wrongdoing: a) things to be ashamed of but which are not criminal, such as adopting 

and enforcing "pass" iaws and other apartheid fundamentals; b) crimes punishable by 

law and not covered by amnesty provisions because not politically motivated; c) crimes 

punishable by law but covered by amnesty provisions. It is the existence of c) which 

prompts automatic comparison to Nuremberg, as the way to effect punishment of large 

numbers of individuals for comparable crimes. Other obvious comparison points include 

the passing of a totalitarian regime and the already mentioned symbolic proximity to 

Nazism. This collapsing of criminal categories is the first level of compression of 

concepts into a dichotomy, where all possible variants of conventional justice are 

gathered under a single metaphor. 

The second level of compression has to do with the actual method of adjudication. 

A closer look at Nuremberg easily shows that it routinely stands for a series of very 

different historical events. First, there was the lnternational Military Tribunal (IMT; see 

Conot, 1983; Cooper, 1999; Tusa, 1985; Tutorow, 1986; Wistrich, 1995; Trial of 

the Major War Crirninals Before the lntemational Miliitary Tribunal, 1945,1946), created 

by the 1945 London Charter with the objective of trying those most responsible for war 

crimes ("major war criminals"), for instance Kaltenbrunner, who directed the security 

services; Goring, Hitler's right hand; Rosenberg, the main theorist of Nazisrn. The IMT 
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tried 23 such high officials6, after which it was simply diçsolved. Outcomes ranged from 

release to death by hanging. 

Second, after the end of the IMT's activities a range of trials of lesser officiais were 

conducted by Allied countries, adjudicating in the cases of judges, civil servants, high 

ranking members of the Nazi Party, some industrialists (Hilberg, 1988) and "Nazi 

doctors" (Lifton, 1986). These gave rise to a famous Hollywood fictionalized account 

with US judge Spencer Tracy sitting in judgement of Nazi judge Burt Lancaster (Kramer, 

1961). There were in al1 about 200 trials, mainly under British and US military 

tri bunals. 

Third, the subsequent Gennan "de-Nazification" trials, which involved over a million 

hearings, from a starting number of over 3.5 million suspected Nazis. Sanctions were 

mild, ranging from shorl prison sentences to l o s  of employment and fines (Hilberg, 

1988). Properly speaking these were not "Nurembergw trials or even remotely 

comparable to the military tribunals, but because they involved redress against Nazis 

they are often put in the same category, especially when one wants to draw attention 

to the danger of witch-hunts for instance (that is one million hearings for 12 years of 

Nazisrn, while the AC will have held 1 500 hearings for 34 years of apartheid). 

Fourth and last were the 1950 UN "Nuremberg Principlesw (see Ginsburgs and 

Kudriavtsev, 1990; UN, 1950). These essentially repeat the main ideas of the London 

Charter: a) individuals are responsible for violations of criminal international law and 

6) As it tums out Bormann, who was tried in absentia. was actually dead at the time (Wistrich, 1995). 
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punishable for violations. This was new at the time since only States had k e n  held 

responsible for war crimes before 1945 (that is, except the Kaiser in 1918, but he had 

escaped trial by fleeing to the Netherlands). b) lndividuals are responsible regardless 

of their position in government, the doctrine of 'acts of state" is invalid and does not 

protect the country's leadership anymore. c) Having been under orders is not an 

excuse, but it may be considered a mitigating circumstance. 

The Principles also reafftrm the three basic categories of crimes created by the 

London Charter: a) Crimes against humanity: organized persecutions of civilians. 

b) War crimes: abuses in the tactics of war, mistreatment of prisoners, etc. c) Crimes 

against peace: engaging in a war of aggression. The importance of the Principles 

resides in their abandoning of the original Charter's specific limits of investigating only 

crimes from the Axis countries and only in certain geographic locations7. In other words, 

it attempts to remove the bias oiten referred to as "victor's justice" by treating al1 

violations, from al1 sides, equally. 

In short "Nuremberg," as well as other international conventions and declarations 

clearly encompass an extremely rich and complex set of legal principles and doctrines 

that offers a variety of different possible courses of action. 

7) The reason for that selectiveness is simple: because of technical considerôtions due to the mle of ex post 
facto, the draften of the Charter were forced to rest their definitions of war crimes, crimes against humanity and cimes 
against peace on the earlier Briand-Kellog pact that made aggession illegai, otherwise they would have provided the 
defendants with the automatic defence mat the acts were not actually crimes at the time of their commission. The 
effect was to make aggression the basis of the Nuremberg Charter and Tribunal, which in general did notagply to Allied 
forces (and therefore defendants from that camp would have benefited from the ex post facto defence as well). Of 
course this does not apply to South Ahica, and thus the potential selectiveness disappears with its reasons and trials 
could be looking into crimes from al1 sides of the conflict 
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2.3 The conventional story so far 

So far we have seen how the Norgaard principles created the possibility to differentiate 

between crimes on the basis of political motivation, with the important test of 

proportionality, but were realiy not strict enough to force a specific model of "politically 

motivated" and thus indemnifiable crimes. Then, there was the matter of the 

constitutional guarantee of amnesty. Likewise, it too failed to Iimit the field of 

possi bilities in any significant way because of vague language and multiple possible 

interpretations. One common explanation for what is understood as a midway between 

prosecutions and blanket amnesty is that there was a negotiation and by definition this 

must conclude with some kind of compromise. Yet it was clear that parties involved in 

the negotiations had intemafly contradictory agendas and attempted to recast the 

situation in terms of "realismw or "pragrnatism," assuming this position to be clearer, 

more rational or more objectively obvious than "moralityW or "legality." 

We have also seen how the idea that arnnesty was the response to various threats 

against the new dispensation is not a good explanation, both because it is not clear how 

much of a threat was felt but more importantly because again, such a situation only 

appears to force a solution when looking back, knowing what the solution came to be. 

At the time, the threat, where it came from, what it entailed, what it "demanded" were 

the result of an effort of interpretation. The South Afncan Police (SAP) at some time did 

suggest a scheme by which they would "guarantee stability" in return for amnesty, 

warning that without it "uncontrollable elementsw in the force might try to destabilize the 

transition (Berat and Shain, 1995: 183). But in their 1995 submission to the Standing 
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Committee on Justice, the representatives from the SAP made an entirely different, and 

surprising, but equally unconvincing threat (which unfortunately was not carried through 

either) : 

should the Government of National Unity fail to publicly and satisfactorily 
address the abovementioned issues [full acceptance of political responsibility 
for the past actions of the SAP], prior to the institution of the Truth and 
Reconciliation Commission, the situation will most probably lead to the 
disclosure of documents and evidence relating to the direct or implied authority 
of Govemment or political role players instead of a proper process aimed at the 
exposure of the truth. This will negatively affect al1 efforts to establish 
reconciliation (SAP wrïtten submission to the Standing Committee on Justice, 
P. 4). 

Besides the interesting concept that the disclosure of documents (presumably by 

uncontrollable elements as well) might not constitute a "proper" exposure of the truth, 

what is interesting is how the SAP in fact is now saying that the threat to reconciliation 

is the political parties themselves, and not the SAP. Finally, we have just had a quick 

look at the Nuremberg experience and how it rnight have been of service for South 

Africa if a rational-choice engine had indeed b e n  the driving force behind the effort. 

But most interestingîy, al1 this funiness and uncertainty still manages to produce 

simplified dichotomies and essentialist discourses. Summing up the last two sections, 

what we have seen is that the rational-choice perspective itself is a popular image in the 

same way Nuremberg is. Like Nuremberg, the concept of administrative necessity 

essentially giosses over a number of internat discrepancies and ignores multiple gaps 

where contingent decisions were made in order to present a smoother logical 

progression. What we are left to explain is why these gaps were bridged in this 

particular fashion. The next section will articulate the specific role 'Nuremberg" 
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acquired in the discourse of rationality and administrative efficiency, based on its 

affective resonance rather than the technical knowledge it represents, and serving to 

homogenize and streamline the understanding of context and the possibilities of action. 

3 THE P R O W ~ O N  of m r w m  THROUGH U~~~~ NUREMBERG" 

The unfolding story of the TRC having k e n  the needed compromise in the particular 

situation of post-transition South Africa is especially compelling. The ANC having to 

function as government with the input of the NP within a "Govemment of National Unityw 

and with the old guard in the civil service entirely intact, obligated to navigate between 

"retributive" factions and potentially targetable constituents, with its hands tied by the 

lnterim Constitution and the indemnity acts as precedents, al1 of this reads like a novel. 

But let us now explore how meaning was affixed to these deceivingiy objective 

conditions, and how the elements of the story were sown together. lnstead of taking 

the more "radicalw factions as pragrnatically inept, as incapable of evaluating reaiity 

correctly, or stranger still as part of the material conditions the "realW decision-makers 

had to deal with, I think they show that the situation was fundamentally, primarily a 

cornpetition in the application of meaning. So 1 do not reject the conventional story as 

wrong, but really as failing to produce an understanding, beyond post-facto historicism, 

of how each of the perspectives was actually constructed, why some weight was given 

to one element while some other was ignored, how a supporting logic was created. 

promoted and maintained, how the uncertainties became absolute requirernents. 
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In the following 1 want to demonstrate how the use of "mythical" Nuremberg, as 

opposed to factual Nuremberg as described above, helped (again, among many other 

factors) create and consolidate the conceptual context of the TRC. As a reflective myth, 

its function was to carry ideas about the present, not information about the past 

(Carbonell and Rives, 1990; Edelman, 1964; Flood, 1996; Thompson, 1985). What 

we can see at work in various discourses using the myth, which conveniently stood for 

al1 the dangers of runaway prosecutions-and by extension of any form of blame-is the 

process of defining what exactly was needed, wanted, necessary and right for the 

situation in South Africa, and of course what this situation was. What was k i n g  built 

with the help of Nuremberg was social meaning, a way of thinking about a specific slice 

of criminality, in a context. It crystallized attitudes towards the crimes, retributive 

solutions, the moral order and national reconciliation. In other words, and following 

Osborne and Rose (1997), it became a major focal point of the process by which 

transitional justice was "contextualized and understood as a particular problem" 

(emphasis in original, p. 94). 

If Nuremberg had really appeared in this story only as a set of legal precedents 

offering concrete solutions to a problem, as the conventional story would have it, then 

we could close the book and simply say that it was an attempt to apply the model of 

conventional retribution to the problem of post-conflict justice in South Africa, but that 

it was unsuccessful and another model was judged to be better. That would be factually 

true, it would match the story above, but would entirely fail to explain how this decision 

was taken. As we have seen, there is much literature to show that well beyond practical 
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matters, the principles by which solutions were measured were themselves under 

intensive "review" at the time. So there is much more to this story, in the way the myth 

was used to carry the meanings attached to the facets of the new problem. And while 

it did this, at a more abstract fevel the use of myths also surreptitiously adjusted the way 

the problem was thought of; in other words, one may use myth as a potent conveyor 

of ideas, but in return one is also "used" by myth. 

As already mentioned Nuremberg was in fact the main ANC model for post- 

transition justice from at least 1977 (but certainly earlier), when the organization made 

a specific pledge to respect and uphold Protocol Il of the Geneva Conventions, including 

investigating and punishing human rights violators. In fact, trial and punishment of 

those responsible is the approach suggested in al1 international criminal law. Yet at 

some point there was a 180-degree reversal of the signification of the model. For 

instance, two important former suppoeers of prosecution were Ministers Omar and 

Asmat, who both participated in writing the draft TRC Bill, Omar then submitting it to the 

National Assembly. Asmal is also widely credited for the introduction of the idea of a 

"truth commission" model in South Africa in 1992 (see Asmal, 1992), yet until around 

1990 he was preparing an international bill of indictment against the members of the 

apartheid regime (Asmal, 1996, and personal communication). We have seen that both 

had misgivings very late in the day about granting arnnesty to the more severe crimes. 

There are obvious political reasons for this reversal of ANC policy, and I have exposed 

a few in the previous chapter. But now I want to concentrate on how the change in 
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tactics created the proper conditions for the creation of a suppoRive discourse for a new 

way of doing justice. 

Essentially, Nuremberg stood for the conventional way of doingjustice, a retributive 

mode! implying investigation, prosecution and punishment. Rejecting Nuremberg on 

principle was equivalent to disqualifying by proxy the criminal justice system as a proper 

way to address the problem at hand. This rejection also, by extension or in 

consequence, implied a knowledge of what that probiem was, and how it was 

unique-remember that the conventionat justice system still runs in the background and 

will not be changed. It actually foms pan of the TRC logic, the threat of prosecution 

having been designed to convince wrongdoers to come forward and tell the truth in 

exchange for amnesty. All this conceptual work, we will see, is done concurrently, one 

aspect in relation to the others. 

This section Iooks at how aspects of politically motivated crimes were defined as a 

separate, unique and urgent category of crime, in conjunction with the identification of 

shortcorni ngs or inadequacies in the conventional approach and the particularities of the 

change of politicat regjrne. Each type of shortcomings-l have organized them in three 

basic categories-helps add a specific nuance to the problem and a new nail in the 

coffin of conventional justice. 



Chapter 2: Popular images in the construa-on of problematic contexts 90 

3.1 Moral condemnation as a tweach of political neutrality 

"Victor's justice" can evoke three different, but not mutually exclusive, narratives of 

justice. First, there is the imposition of a model of justice, usually retributive, on a group 

who has lost its power to resist it. Second, there is the implication of a moral victory 

and the redress of past injustices committed or condoned by the defeated group. Third, 

it can stand for the abusive revenge of the victor. In all cases, there is always a very 

strong implication of moral condernnation, either against the abusive victors or the 

criminalized defeated. In other words, "victor's justicew is not a model of justice, but a 

form of judgernent. And depending on one's point of Wew, personal history and group 

affiliation, "Nuremberg" can stand for, illustrate, demonstrate any or ali three. One of 

its functions within public speech was to evoke a particular understanding of morality 

and the moral standing of the parties to the debate. 

One notable difference between post-WWII and pst-apartheid stories is that the 

second one occurs in a peculiarly post-modern universe. First, conservatives declare 

that there is no absolute truth: "perceptions of what is true Vary from time to time, from 

place to place and from party to party according to the affiliations and convictions of 

those involved," sa- the NP'S TRC submission in its introduction (p. 2). Second, moral 

figures agree that perpetrators had very good reasons to do what they did: in the words 

of Chairperson Tutu, " 1  do not for a single moment question the sincerity of those who 

believed that they were defending their country and what they understood to be its 

Western Christian values against the atheistic Communist onslaught" (Report, 1,l: 56). 

Third, as we have already seen, everyone claims they helped bring about the end of 
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apartheid, even though many say it was really not so bad anyway (though not so many 

non-whites); according to the new NP, the end of apartheid was a victory, finafiy the 

government could end racial discrimination and hand over power after al1 these years 

of being delayed because it had to fight terrorisrn. Finally, one common explanation for 

the turn away from Nuremberg within the ANC is that through its interna1 inquiry 

commissions it became aware of its own fiaws, and thus incapable or unwilling to starkly 

apply victor's justice with al1 its ethical difficulties. This became especially obvious when 

it was apparent that the end of apartheid would not come in a coup or civil war, but 

through negotiations with the "other siden (e.g. in Berat and Shain, 1995). This is 

disputable, but also, for our purposes, it lets escape the main sociologicai concern: how 

does one build a discourse where this makes sense, where it can become acceptable 

practice to do fairness through equal pardon instead of equal punishment? The first 

brick is fairness as non-condemnation. 

Our first therne in the shortcomings of justice can be understood as the fear of 

mutual accusation. It makes wielding the criminal justice system a very delicate 

exercise, because it automatically raises very murky rnatters of "fairness," objectivity, 

political neutrality and at what stage of the process they are most important. For 

instance some critics have used actual n u m b e ~  of TRC investigations to claim the 

process was not fair (Giliomee, 1997, and personal communication), that it would be 

better to make sure that a roughly equal number of government officiais and resistance 

fighters were investigated so to avoid an "unbalancedu account of the past. This would 



Chapter 2: Popular images in the construction of problematic contexts 92 

be in keeping with the all-important moral equality of the major parties that justifies the 

idea of democracy in South Africa. 

The concern with fairness or even-handedness is not simply a reaffirmation that 

justice should be just; it would be so simple then, and we would probably not find 

countless exchanges, debates, fears and reassurances about it; and it would also 

immediately become clear that the "Nuremberg modef" is not necessarily unfair, and 

perhaps even that there is actually no such model. Rather, the work k i n g  done on 

"fairness" is an attempt to re-conceptualize it as a requirement to avoid one of the 

bases of the conventional approach of justice, moral condemnation. 

On the ANC side, "Nuremberg" is used ?O demonstrate that unreserved, simplistic, 

"wild" accusations will be avoided, while still reiterating superior moral standing and 

actually enhancing it with calm, effective government: 

I think the ANC has throughout [...] gone out of its way to make sure that this 
commission will be a balanced and an even-handed one. Unlike other 
liberation or resistance movements that overthrew evil systems of government, 
we have not-and we have said that we will not-instituted war crimes trials. We 
have not had Nuremberg trials (W. Hofmeyr [ANC], Parl. Hansard, May 1995: 
1397). 

Willie Hofmeyr is a member of the Standing Cornmittee on Justice which, as already 

mentioned, reviewed and redrafted the TRC Bi11 before the final vote. His reference to 

war crimes trials, of which Nuremberg is taken as the epitome, shows how the powerful 

image can serve to illustrate both moral superiority and that rationality, calm and 

pragmatism will prevail in the treatment of wrongdoers. Hofmeyr continues: 

a few weeks ago. we ourseives honoured sorne of those pilots ["who bombed 
innocent German women and children in citiesw] in and outside this House. 
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They were not vilified and they were not named for maiming and killing 
innocent people, because it is recognised that they did it in furtherance of a 
struggle that was for the greater good. Nonetheless, in and effort to make sure 
that this commission will work, and to make sure that it keeps our country 
together, the ANC has said that everybody should be investigated (W. Hofmeyr 
[ANC], Parl. Hansard, May 1995, 1397-8). 

The idea of the "greater good" crystallizes the discourse extremely well. It attempts to 

reaffirm the fact that the fight against apartheid was more legitimate than any action 

committed in order to maintain it, and at the sarne time that finding the truth and 

establishing moral superiority or "the proper moral order," as the euphemism goes, is 

a greater good than short-sighted retribution. Minister Omar put it this way: "in the 

same way that we honour and salute those who fought against Nazisrn, we honour and 

salute our freedom fighters" (A. Omar [ANC], Sen. Hansard, 1995, 2210). 

"Saluting the freedom fighters" has other uses. The two interna1 investigations of 

the ANC had led to some disciplinary action of some of its members. The first one had 

not named any of the perpetrators, but the media had soon recognized those 

responsibfe and published their narnes (e.g., Weekly Mail, 23.10.92: 4-5). The second 

commission (the Motsuenyane Commission; ANC, 1993) had simply gone ahead and 

named the perpetrators. Naturally, there might have k e n  some qualms about the 

prosecution of some of its fighters from its military wing, uMkhonto weSiswe ("Spear of 

the Nation," MK), and presumably some of its higher level members who were involved 

in its command structure. The commandes had accepted responsibility even before the 

first commission's report, further underlining the difficulties and dangers of going full 

steam ahead with the justice system. In short the ANC was forced to admit, 
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comparativefy early on, that even just causes could lead to abuses of power and crimes; 

but it was also quick to realize that they give abuses a different, more acceptable 

meaning. The Nuremberg analogy had the power to rehabilitate their intentions, if not 

their actions, and at the same time supported an anti-punishment discourse. 

The ex-government/NP discourse contained an eerily similar set of conclusions 

about Nuremberg, although they were the result of a very different logic, since the NP 

found itself on the wrong end of the Nari symbolic. Even if al1 violators of human rights, 

including those from the ANC, were to be processed through a Nuremberg-like 

systern-or any system that would bear the cornparison-there would be condemnation, 

not faimess: only the nationalists woutd be likeiy to bear the "Nazi" çtigma. But we also 

saw how the ANC had a stake in the NP'S legitimacy. 

In order to deflect the Nazi cornparison, pro-apartheid/pro-government fighters also 

embraced the idea of ujust causesw whole-heartedly, avoiding the Nazi anaIo@ by 

recasting themselves as anti-comrnunist fighters (although ironically this was also a 

favourite Nazi daim during the war, one they used to recruit WaffenSS in occupied 

countries). Not that the idea of the "communist threatw is entirely an after-the-fact 

justification; it was, and still is, at the forefront of the discourse the entire tirne. One 

can find full-page NP ads for the 1994 elections showing the Communist Pany wolf in 

ANC sheep clothing. Still, this ailowed the complete eradication of race segregation or 

any past and/or present racist conceptualization of society from the NP history. In their 

firçt submission to the TRC, the NP and F W de tüerk as only spokesperson made no 

mention of race segregation, presenting the 'sanitized" version of aparlheid. In his 
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second submission to the TRC, de Klerk had this to say: "those who fought on the 

government side were motivated by a number of factors [...] al1 these factors are, in my 

opinion, legitimate and had nothing to do with racism or apartheid per se" (NP 2nd 

written submission, p. 25). 

And if the erasure of racism from Party history is never entirely complete, at least 

the contrast between the opponents is l es  clear: which was worse, apartheid or 

Stalinism? Who is more condemnable? "Yes, apartheid has k e n  referred to as a crime 

against humanity, but communism is not a lesser crime against humanity" (B. 

Geldenhuis [NP], Parl. Hansard, 1994: 3911). 

he [Minister of Justice A. Omar] spent his time on another ernotional and 
uncontrolled attack on so-called apartheid. In many debates a one-sided 
perception is being created, namely that the NP were the bad guys and the 
ANC the good guys in this story. In my contribution, I shall put the record 
straight on the real issue, nameiy the fight against communism (F. van 
Heerden [NP], Parl. Hansard, 1995: 1414). 

Extremists in the paRy never fail to make de Klerk and others sound reasonable; theirs 

is, though, the same discourse. Incidentally, note how the "loss of emotional control" 

reproach is always close when holding a normative discourse about post-apartheid 

justice. 

This vast effort at levelling the moral playing field was crucial to the legitimacy of the 

government since the NP was not only a registered party in the new South Africa but 

actually a member of the government (at the time; it has left to f o m  the opposition in 

1997). In the words of a member of the Standing Cornmittee who reviewed the TRC 

Bill: 
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if there is any suggestion that a distinction is to be made between persons who 
fought for or against the previous govemment, it can only be perceived as 
k i n g  discriminatory. Then it is not reconciliation on equal ternis, but a witch- 
hunt or inquisition (M. Schutte [NP], Parl. Hansard, 1995: 1371). 

In the words of a senator, also from the Standing Cornmittee: 

if these actions [ANC terrorism] are morally right, what sort of questionable 
basis does such morality in fact have? If we are looking to the Truth 
Commission as a springboard to Nuremberg trials. we are in for a dreadful era 
of recrimination and to quote, "a fate too ghastly to contemplate." I wish to 
say to the Hon Minister that forgiveness is not and cannot be onfy one-sided. 
This is not the spirit of this fegislation. There are many innocent victims of the 
ANC as well (R J Radue [NP], Sen. Hansard, June 1995, 2251). 

It is interesting that it is in fact 'forgiveness" which is the problem here. If calls to 

forgive shoutd be "one-sidedw it would imply that only one side was wrong, which 

paradoxically could lead to prosecution. This in fact amounts to the radical rejection of 

any blarne whatsoever, even as is implied in forgiveness. Nuremberg helped articulate 

a specific relationship between crimes of the past and political affiliation, in which 

retribution was a dangerous power wielded against political opponents: if there are 

trials, they will be Nuremberg-like group trials and some will find themselves guilty by 

association. By contrast, the reality offered was that al1 parties were equally blamable, 

and al1 criminals equally justified: as a result, the future commission would demand to 

hear proper "political motivations" in order to pardon human rights violations. 

For lesser political formations the questions essentially revolved around the same 

fear of blame but were decidedly more transparently self-serving. The Pan-Africanist 

Congress (PAC), whose "armed wing, " APLA (Azanian People's Liberation Amy), was 

notorious for brutal attacks against civilians, and had conducted them right up to the 
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elections, supported unconditional indemnity for al1 anti-apartheid fighters, regardless 

or their deeds (and an extension of the amnesty time window, of course). The I F ,  who 

had basically sided with govemment forces to maintain its domination over the ANC in 

Kwazulu- Natal (Mail and Guardian, l8.06.99), strongiy opposed any form of organized, 

centralized inquiry, which they realized they would not be able to influence. 

1 think we can already see that this is a very different Nuremberg from what we had 

in the last section. The most important thing to note is the rhetorical use of the term 

and what it manages to achieve conceptuafly. In this story, Nuremberg is not rejected 

because it does not fit the context of post-conflict South Africa (in fact, as we will see 

later the TRC look more like Nuremberg than anything else). Rather, it is used to reject 

a conception of this context as a typical criminal justice one, and instead re-ernphasise 

the negotiation/compromise ethos, national unity, the legitimacy of rejecting convention 

and granting amnesty. At the same time it supports a strong, unequivocal moral 

discourse against apartheid (even though the NP has been timid in their rejection of it 

so far), for "exposing the truth" about it and telling the story of the wrongs endured by 

its victims. That is why at this level wtiatever actual knowledge of legal precedent the 

speaker may have is not relevant to the discourse he is reproducing: what is useful here 

is the image, the emotional charge Iinked to the well-known historical event and how 

it can transform the way one thinks of reality, the way post-apartheid justice can appear 

as a problem outside of conventional practical solutions. 

To conclude, let me point to a first side-effect of the use of the Nuremberg myth 

in the discussion: it has already transformed the problem from a possible one of 
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organized political crimes, state crimes, abusive power, abuses of power, terrorist acts, 

to one of "armed conflict," "war," where the simple, spontaneous ability to classify 

motives as squarely right or wrong is lost and competing claims are allowed. 

3.2 Producing legiümacy through the dispersal of blame 

I subsume under this theme all rationales that conclude that Nuremberg, because of its 

accusatory and condemnatory nature, would not work because everyone must bear 

some blame for the "conflicts of the past." Speaking of victory over the old government 

implies that only ex-officiais were corrupt, but a victory over apartheid, and this is the 

only discourse that allows "victory" to be claimed by both the "new" NP and the ANC 

(and other l e s  important formations), implies that anyone who ever supported apartheid 

or parties that defended it is responsible for conflicts of the pas, along with anyone who 

supported violent opposition movements. I suspect that in reality this still leaves out 

most of the apolitical population, and in a way the fundamental nature of amnesty as 

political self-amnesty is most cogent in this discourse. Be that as it may, dispersing 

blame rnakes any moral or legal judgement l e s  legitimate, reinforces the tragichnevi- 

table nature of apartheid and the brutality that accompanied it and makes any project 

of redress seem overly ambitious, time consurning and costly if it is to reach beyond 

surface issues or fails to stay focussed exclusively on the extreme. The South African 

Police (SAP) subrniçsion to the TRC argues along those lines, dissolving responsibility 

in general collective blame: "the NP, the ANC and other liberation and political 

organizations such as the PAC and lnkatha must accept collective responsibility for 
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actions committed by the State or such organizations through individuals with a political 

motive" (p. 3). 

This is a very real problem: for instance, the TRC itself is only concerned with a 

limited "slice" of South African history, namely from the Sharpeville massacre in 1960 

to the inauguration of President Mandela on 10 May 1994, and, more significantly, only 

as far as "gross human rights violations" were comrnitted. Yet even with this reduced 

scope many feared the numbers of people involved would be too massive to handle (see 

Cohen, 1995). A t  the time the Commission was taking shape al1 possibilities were stifl 

open and the probfern appeared nearly unsurnountable: how much of the apartheid 

past would be included in the process, were apartheid laws and policies "criminal," as 

the UN procfaimed? And if so, how many people are to be held responsible for creating 

and enforcing them? How far back in time? 

There are two different aspects to this problem. There is the obvious administrative 

one of how are such large numbers of cases to be handled, how much is it going to 

cost, how many qualified people will be needed, etc. However, there is the even more 

complex problem of attempting to define limits to the application of criminal justice, 

which is contrary to its intemal logic. Under a criminal justice rationale one can neither 

predict nor control the number of accusations, the time needed to reach a definitive 

result or the costs involved: once the train is out of the station, it cannot be stopped 

until the end of the tracks, and political control is lost. In the words of Minister Omar, 

in an early speech in the new National Assembly: 



Chapter 2: Popular images in the construcu'on of problematic contexts 100 

f want to give assurance to those who have fears and who may have 
perpetrated human rights violations and want to join in reconciliation, that in 
respect of politically motivated crimes there will be no Nuremberg-type trials. 
There wifl be no vengeance or witch-hunts, there will be no revenge and there 
will be no humiliation of any person. [...] The advantage of a commission, 
whatever its name-we must avoid any connotation which suggests revenge or 
witch-hunts-is that it can facilitate disclosure within a framework that provides 
amnesty with acknowledgement, justice and dignity. Far from k i n g  an 
instrument of vengeance and humiliation, it has the advantage of forestalling 
a multiplicity of criminal prosecutions and civil claims (A. Omar [ANC], Parl. 
Hansard, May 1994: 188-9). 

If the problem of limits is made a crucial one, then the solution must be made 

(relatively) swift and definitive: "before we can close the book on our past, we must 

have one last, fairly rapid but penetrating look at it" (K. Asmal [ANCI, Parl. Hansard, May 

1995: 1381). Against Nuremberg, which now stands for never-ending prosecution, the 

problem is defined as one of continued injustice that must be set straight once and for 

ail. So the solution needs clear Iimits, and a clear and narrow definition of whom it 

applies to before it even starts looking at its object. By cornparison, given free rein, 

retributive justice has no intrinsic limit: apartheid only worked because tens of 

thousands of individuals did their part, and maybe it even starts with ordinary members 

of the NP. Maybe al1 members of the NP should be barred from employment in the civil 

service, and a fortiori from government. At  the time this principle of "lustration," of 

"disinfectingf' the public service and the state from its bad elements was k i n g  

discussed in the former East Germany, in Czechoslovakia, Poland and in some Latin 

American countries (see LOS, 1995); and it was the main rationale behind the post- 

Nuremberg "de-Nazification" trials, which are pas of the myth. Of course Nuremberg 

could just as well stand for the opposiite of witch-hunts: the trial of the 24 "major 
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criminals" was more Iike a swift eradication of group responsibility, a concession to the 

"handful of Nazis misleading the counttyu theory of Hitlerism (see Goldhagen, 1996). 

In other words, the purification of the nation through the personification of the crimes 

and the ethos, which is the opposite of the dispersion we are seeing here. 

Finding a middle ground between the two extremes of personification or blaming 

everyonelno-one would have involveci defining and circumscribing blameworthiness and 

responsibility-difficult conceptual and political work with little chance of success. 

Personification was out of the question because the potentially accused and sacrificed 

were those negotiating the deal. This left blaming everyone/no-one, and it was easily 

converted into a wide enough political consensus as "not a Nuremberg." Without the 

very cogent myth of Nuremberg to help reduce the diiemma to these two options, 

reaching a consensus on post-apartheid justice would probabiy have been intensely 

divisive or impossible. Since it was not only readily available but practically unavoidable 

because of the conceptual proxirnity of Nuremberg with post-apartheid I have already 

described, it was possible to disqualify any nuance or redefinition of the acts or any 

alternative approach under a criminal justice logic, as well as of course any other non- 

conventional solution. 

Not that the vocabulary of crime, punishment and justice was abandoned. But it 

became a problem to be solved instead of an indisputable, spontaneously suggested 

solution. "Nurembergu has helped transform al1 of conventional justice into a non- 

starter. In a speech given before the adoption of the TRC law, the Minister of Justice 

thus explained his intellectual point of departure: 
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1 would li ke to point out that international law requires crimes against humanity 
to be prosecuted and punished [...] it provides further that international 
criminal responsibility applies, irrespective of motive, to individuals and 
representatives of the state [...] thus there is little doubt that in so far as the 
acts envisaged under the amnesty provisions were part and parcet of the 
apartheid strategy, they ought to be prosecuted and punished in accordance 
with the requirements of international law (A. Omar [ANC], Sen. Hansard, June 
1995: 2215). 

There is obvious strategy here: in other words, al1 things considered, the TRC Bill is a 

good deal for old regime supporters, considenng the alternative, what in the end really 

should be done, only the ANC was reasonabfe and accommodating. However, at the 

centre of the thinly veiled threat is also a genuine legai problem: strictly speaking 

international law is of no help in evaluating the depth of responsibility. Between the 

Geneva Conventions and Protocols, the Convention on apartheid, crimes against 

humanity, there is no telling how many should be accused, and of what, or when it will 

al1 end. But in this speech Omar is speaking about a problem that has already k e n  

solved: he is actually using the ttireat of limitless justice to support the solution he has 

tabled in the Senate. The question of limits has &en solved, the legalism, the moralism 

have been circumvented and replaced by rational, objective and effective 

statesrnanship; as stated before, Nuremberg allowed the government both the 

proverbial having and eating of the cake, both the normative discourse and the 

administrative pragmatism. 

Here again Nuremberg contributed to the transformation of a large set of 

possibilities and uncertain, overty complex or unclear notions into a very small range of 

valid options: it was used to create a simplified, manageable context to handle and a 
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strong, coherent logic, strong enough to make a drastic departure from conventional 

justice and traditional conceptions of morality palatable to a critical mass of the public. 

It reduced the contingency of decision-making and created the wortd as a series of 

necessities that had to be satisfied. It solved unanswerable, eternal questions by 

eradication. The myth also se- to crystalize a series of contradictory positions, 

creating a portrait of the nation's politics as free from fundamental, paralysing 

disagreement: it married a criminal and moralistic discourse to amnesty, denunciation 

to compromise, responsibility and accountability to an amnesty free of corrective 

obligations, etc. It did this mainly by making it possible to cast responsibility in a 

different light: first, large numbers of people participated in various ways, but it was not 

necessarily entirely their fault; second, when it was their fault, it is not the kind of 

responsibility conventionally linked to criminal acts: apartheid was just too cornplex, it 

encompassed too many different interrelated situations and a smooth graduation of 

responsibility from the voter to the President. 

3.3 Avoiding revenge 

Fi nally, one last theme conveyed through Nuremberg was the confusion of uncivilized, 

undemocratic revenge with retributive justice. For the government the danger was to 

appear to have "lost emotional controlw and abandoned the proper rational/administra- 

tive attitude, thus to open itself to the impression/accusation of fitting widespread racial 

stereotypes. On the NP side, the role of protector of the white minority's "rights," also 

claimed by the rival DP, implied constant surveillance of the probational one-man-one- 
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vote government and al1 anti-TRC speech had to avoid leaving the impression that this 

basic mission of the NP had k e n  a failure. In short this was a delicate balancing act 

for al1 formations, who had to find a proper equilibrium between ostentatious dissension 

over what Edelman (1964) calls "transient issues," as well as functional congruence 

with regards to the fundamentals of legitimate participation in government. The added 

difficulty in this case, of course, is that the problern k i n g  discussed in itself concerns 

that legitimacy immediately and directly (which is not the case with a conventional 

criminal justice program for instance). 

In such a chaotic and unpreâictable context, achieving consensus on a course of 

action entirely depends on the ability to articulate the problematic in "hortatory" terms 

(Edelman, 1964): the type of discourse that enables supporters to speak in a single 

voice and critics to find satisfactory 'cover" for following a path not directly or entirely 

compatible with their political position. 'National reconciliation" of course was a major 

component of this new public knowledge k ing  constructed. This type of reconciliation 

rernains undefined to this day-which helps avoid dissent-but whatever it is, surely it 

must be the opposite of 'Nuremberg." So the myth had two very helpful functions 

under this theme: on one hand, it helped define, or helped avoid having to defme the 

declared reconciliatory objective of the projected institution; on the other. it helped TRC 

supporters defuse the accusation of k i n g  vengefut while at the same time underlining 

the extent of wrongdoing (and thus the need for action) by pointing to the p~tential for 

revenge. 
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In his very first speech in Parliament, the Minister of Justice said that 'the reason 

for dealing with the past in an open, orderly and systematic way is that we must avoid 

any recrimination, vendetta or attempts at finding scapegoatsw (A. Omar [ANC], Parl. 

Hansard, May 1994: 24). J. de Lange, one of the drafiers of the original bill. said in 

August 1994: 

if we do not provide a legislative framework through which ouf citizens are able 
to deal with their respective pasts, we will be ieaving them to their own devices. 
This will most certainly lead to persons taking the law into their own hands, or, 
at the very least, it will lead to contiriuous prosecutions, counter-prosecutions, 
civil proceedings and counter-civil proceedings. And at the end of the day the 
pressure will rise in society and I am not sure in rny own mind whether we will 
be able to avoid even going as far as the way in which matters were dealt with 
in the Nurembergtrïals (J. De Lange [ANC], Parl. Hansard, August 1994: 862). 

There is hyperbole here (a series of triais would actually be worse than "persons taking 

the law into their own hands") but the point is clear: 'Nuremberg" would be entirely 

wrong and out of place, obviously exaggerated, unjust and arbitrary in the South African 

post-apartheid context. By contrast, 'this Bill represent[s] a historic act of generosity 

on the part of the victims of apartheid, such as President Nelson Mandela, towards 

those who committed gros violations of human rights during the apartheid yea;sw (A. 

Omar [ANC]. Sen. Hansard , 1995: 2209-10). Ciearly there is an element of civility and 

superiority to this reconciliation: 

there are many, many South Africans who would want the state to go much 
further, who would opt for a Nuremberg-style approach, wtio would want 
prosecutions and revenge, but in our wisdom, I think, we have opted for 
amnesty and reconciliation (A. Boraine, oral submission to the Standing 
Cornmittee on Justice, Feb. 1995, trans. p. 55). 
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Frorn the other side of the house, the discourse is practically the same: "to a great 

number of people out there the name 'truth commission" is synonymous with 

persecution, reprisais, and even Nuremberg-style trials and a witch-hunt" (R H 

Groenwald [NP], Parl. Hansard, May 1995: 1411). Against it, it must be reaffirmed that 

true morality must be pragrnatic: 

The last thing we need in this country is a lust for retribution. I know that there 
are people who want %me form of Nuremberg trials. Fortunately, the mz?jority 
of citizens would resist such a rnove. The irony of the situation is that those 
who clamour for such retribution are those who did the least in the liberation 
struggle. They are the ones who are suddenly more radical (C. Redcliffe [NP], 
Sen. Hansard, lune 1995: 2228). 

The senator is trying to articulate an anti-scapegoating argument, implying that those 

who felt most guilty for not opposing apartheid were actively trying to cleanse their 

mistake at the expense of others-and risking peace and order in the process, 

Nuremberg, as "lust for retribution," would be worse than the crimes it would be meant 

to address, and the intentions behind such a plan are highly suspicious. The theme is 

clear: vengeancehetribution is a disproportionate and devious response to apartheid 

brutaliv. Sometimes excessive retribution can corne from less likely places. This is how 

the leader of the extreme-right Freedorn Front (F), Constand Viljoen, put it: 

[NGO workers] are people with a specific psychological makeup. They are 
invariably moralists and some even sentimentalists and it is good that they 
have such people, but their judgement in the field of public life is exactly 
because of their prejudices, not always to be trustfully with undeniable high 
ideals they tend to suffer from frustration. On these ideals which ends up with 
some form of frustration (oral submission to the Standing Committee on 
Justice, Feb. 1995, trans. p. 5). 
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Unsurprisingly there is total agreement between ail parties that radical, uncivilized 

revenge would be a problem. Whether the revenge is an instinctual, violent one, one 

manifested through excessive use of the courts, or one instituted in an ad hoc solution 

such as a special commission-each option, it seems, likened to "Nurembergn-it is 

always made up as a determining part of the problem, and potential solutions must be 

evaluated in their capacity to channel or contain it. I think it is clear that the problem 

being defined is not so much about the nature of the crimes or the response as it is 

about the social situation of the country and the abiiity of the post-apartheid 

government to administer the future solution. It is related to many elements, but 

mainly: a) it plays on the fundamental distrust towards non-whites' ability to administer 

objective, unbiased justice (TRC Commissioner P. Gobodo-Madikizela, 1996); b) the 

fact that the fight against the old government was invariably put in terms of human 

rights, i.e. it was morally condernnatory and c) the Mandela-driven "rainbow nation" 

approach of the ANC and the need to be inclusive in terms of ethics, but also the ver- 

real fact that whites still hold the economic levers in the country and an exodus of 

capital holders would be catastrophic. At any rate revenge, whether it cornes from 

frustrated human rights types, from the great unwashed or from radicals, finds a 

convenient home in the Nuremberg myth, which gives power to the rhetoric without the 

need for articulation of the argument (while entirely ôvoiding to attack or question the 

conventional criminal justice system). 

The problern of recriminations and vendetta is more than a strategic, political 

question: it conveys significant adjustment or reinforcement of some fundamental 
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concepts. By facilitatingthe interchangeability of 'retribution" and "revenge" Nuremberg 

has effectively negated the legitimacy of conventional crirninal justice in this particular 

context by redrawing its contours. This is a context where any judicial action is uncalled 

for, where the word "crime* itself does not appear in the TRC law, replaced by "gros 

human rights violations." The myth has made it possible to redefine the past as a 

struggle where al1 sides were both right and wrongand where subsequent condemnation 

is impossible or at least illegitimate. What is left to do is to separate the right from the 

wrong outside of the responsibility of actors, Le. to find the truth. It is hoped that truth 

will provide normative conclusions without raising the matter of culpability. 

For the rnost part 'reconciliation" has only k e n  negatively defined, as opposed to 

revenge. This is a "my dog is not a poodle" type of definition: it only marginally narrows 

down the range of possible meanings-thus keeping everyone on board. But the putative 

need for airing the gast in public adds to this definition that either revenge happens in 

ignorance of the past, or that official knowledge is revenge enough; in either case 

knowledge, or truth, is made the central concern, displacing the matter of retribution: 

establishing truth is more important than retributive justice. And reconciliation, because 

it is only defined as the absence of revenge, starts to be indistinguishable from truth-we 

air the truth so there is no revenge. Later, the Commission's motto would be, "truth, 

the road to reconciliation," entirely in keeping with this particular understanding of the 

past as a festering, tension-rising, generalized misunderstanding. 

The known form and meaning of each aspect can in large part be traced to the way 

specific concerns have been rai@ with the help of the Nuremberg myth: apartheid and 
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its abuses were in fact not covered up, but rationalized by the state (see Coleman, 

1998), which they were likely to be again when ex-state agents would testify before the 

commission. The "struggie," far from a war, could be understood as small bands of 

desperate but ineffective reforrners lashing out at a deeply corrupt and criminalized state 

(R. Cohen, 1986; Sparks, 1990). "Apartheid," surely, was more than a series of gros 

human rights violations, whoever happened to have committed them. Nuremberg 

hel ped transform and sol idify a specific understanding of the context where these 

questions were put on the back burner, at least temporarily. Its adoption by al1 parties 

to the debate formed a basis for discussion that gelled the problems into a specific 

form: the question of retribution was no longer separa ble from irrationaf revenge, 

conventional justice was irremediably vengeful in what was identified as a post-conflict 

situation, and the remedy to al1 would be truth. 

I will describe an alternative defining myth in the next chapter, but I think a new 

aspect of the " problematizationw of post-conflict justice is already visible. The constant 

conversion of various aspects of the problem into simplified images tends to homogenize 

the  process of intellectual detachment, of isolation of the "new" object that is the trigger 

for rethinking an old routine as a problem requiring a solution (see Foucault, 1984: 

388). Here obviously the routine way of thinking about crime, includingapartheid crime, 

was that it called for some form of retributive solution. The negotiated transition forced 

a rethinking of this model, but this rethinking quickly adopted a common general form 

because public discourse tends to be simplified through myth and metaphor. 
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Murray Edelman (1964: 8) has spoken cogently of this phenornenon: 

"controversial political acts [...] are bound to become condensation symbols, emotional 

in impact, calling for conformity to promote social harmony, serving as the focus of 

psychological tensions." I think psychological assumptions can be easily extracted from 

this to conform to a social perspective: "psychological tensions" are simply diffculties 

of incoherence, or gaps in common sense, representations and rnentalities which make 

further action problematic in an unpredictable situation, Symbols and myths-of which 

Nuremberg was only a single exampie-help smooth out the contingent sources of 

problematization by introducing open-ended abstractions that can be used in a variety 

of ways to make sense of the situation for different observers: it allows the speaker to 

take pieces of different purrles and make thern fit together to form a new picture. "If 

political acts are to promote social adjustment and are to mean what ouf inner problems 

require that they mean, then these acts have to be dramatic in outline and empty of 

realistic detail" (9). This is exactly the use that was made of Nuremberg: it described 

what the administration was about to do in ways that were at once unsubstantial, 

allowing multiple interpretation and the impression of concordance of view, while 

focussing thought on a very limited set of possibilities through the use of a refiective 

myth. 

4 Mms, TROPES AND SVMBOLS AS TOOLS OF PRoemmnunw 

What can we conclude about an inteliectual and socio-political process that uses a myth 

like Nuremberg, and in the way described above, to construct discourse and create 
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practices? In a nutshell, that a) this construction does not need concrete or objective 

bases in order to yield concrete results; b) that cogent but "empty" public images can 

support apparent consensus long enough for action to be taken; c) that both the 

consensus and the discourse are fragile and in need of constant reproduction. 

The power of Nuremberg was clearly not in its informative content. Had it k e n  a 

technical example it would not have been discussed this way; it would have been 

unpacked, analysed, its separate elements evaluated, and we might have heard about 

the International Militaiy Tribunal or the de-Nazification trials, not about "Nuremberg," 

or perhaps still "Nuremberg" but in a consistent manner. I am not arguing that public 

discourse was overfy simplistic or factually incorrect (there would be I ittle new in that) , 

but that it was simplified in a very specific way. As predicted by Edelman, as a reflective 

myth Nuremberg had no concrete contents-which explains in part how it could easily 

evolve from a model to be followed to one better avoided. But it was reflective of other 

decisions, other desires, other solutions and problems, those of the current socio- 

political reality as a contingent construct. Deep disagreements over the questions of 

whether to prosecute or not, whom to prosecute, for what, or what kind of amnesty 

would be created, given to which perpetrators, with what conditions, towards which 

objectives were really what was k i n g  sorted out, organized, rationalized and glossed 

over under the historical syrnbol, producing a form of operational consensus. 

Further, the sources for the main elements of the TRC were diverse, but never so 

far from home. The investigative portion could have corne from examples in Argentina 

or Chile, but even closer there were the Hêrrns and Goldstone commissions, as well as 
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the ANC interna1 inquiries (at any rate, government inquiry commissions are certainly 

neither new nor rare). The amnesty portion existed in other countries as blanket 

amnesties, but the individualization of amnesty cornes directly from the 1990 Indemnity 

Act, which existed to free opposition negotiators from the threat of prosecution and so 

to "promote peaceful solutions." The amnesty selection criteria came from the South 

African retreat from Namibia and the need to differentiate between prisoners who were 

part of the civil war and those guilty of common crimes. The idea of political motivation 

is an extension of the older concept of political crime. The concepts of forgiveness, 

national reconciliation, revenge, trutfi-finding, etc., are clearly not fresh inventions 

either. 

The way Nuremberg was used was different. It served to further the construction 

of a logical model to bind al1 these elements together in a sufficiently convincing way, 

to support the idea of a unified institutional model and serve as its basis: this is the 

extent to which the TRC is 'new." I use the word "institution" here to refer to a set of 

practices that taken together form a consistent whole both in terms of objectives and 

methods. What we have explored here is the creation of the rationality of this 

institution, i.e. how it becomes consistent, as a coherent plan of action-replacing an 

older one that used to be equally convincing but now thought of as inadequate. If at 

first glance, Nuremberg was used to illustrate a number of parameters of the socio- 

politico-cultural context and the possible solutions, it did much more: because outside 

of the powerful symbols it carries it helped cast out a number of traditionally obvious, 

"go-without-saying," "cornmon sense" ideas about criminal justice by supporting a 
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dominant discourse where they were non-starters. Because Nuremberg was understood 

as an example of rampant legalism and counter-productive judicial excesses it poRrayed 

the situation as potentially explosive and in need of solutions of appeasernent rather 

than solutions of "justice." Of course Nuremberg was not the only inteflectual tool 

available for this work. But it is not necessary to demonstrate that al1 discourse about 

the TRC was constructed around Nuremberg to show how that discourse was 

constructed, the type of intellectual work involved, or the main issues involved in 

shaping a reduction of contingency peculiar to this time and place and producing a 

specific way of thinking and acting. 

It is clear that Nuremberg invariably stood in the place of prosecution and retributive 

justice and sewed to highlight any political difficulty they threatened to raise. It is 

equally evident that it acquired this function because of its syrnbolic meaning, and 

certainly not its historical factual content. I think we can then conclude that building 

a new discourse involves more than the determination of updated definitions of, say, 

morality or justice through examples and comparisons, which is what we see in most of 

the literature so far. To properly understand this process we must look at how the 

totality of context is redesigned. Having followed the career of mythical Nuremberg in 

parliamentary debates, we now know that the talks involved a reorganization of old or 

known forms and representations under a new rationality umbrella. 

I have already mentioned that following Foucault, we could think of this 

phenornenon as the 'problematizationw of an area of social Iife, the moment where a 

discrepancy between practice and context appears-underlining that both becorne 
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equally transforrnable. The problematization of post-apartheid justice can be thought 

of as two-pronged: first, the matter of the remnants of apartheid had to be defined. 

What is really left after a transition? A few hardened criminals? A multitude of misled 

people? A huge cover-up that needs to be aired? A pent-up desire for revenge? Two 

reconciled political parties? The way the situation is constructed/understood is 

inseparable from the concomitant construction of a solution: remember how obsewing 

is to see new nuances, and therefore to create. In addition, we have just seen that 

nothing is created ex nihilo, the new is entirely made of reorganized existing parts. The 

second prong consists in deciding on a course of action that 'fitsW the identified 

departure conditions, and because this is government action, one that can be 

articulated in rational terms compatible with "popular Tay1orism." Is a negotiated 

transition in itself a final reconciliation, a sufficient and definitive restoration of the moral 

order? For those who were preparing a 'Nurembergw up until 1987, this would have 

been a stretch. For others, the forgive-and-forget approach was just fine. So finding 

a solution is not difficult: there are plenty floating around; what is demanding is 

articulating a rationality that will bind the situation with one of the possible actions, and 

that will be adopted by apparently opposed individuals and groups. 

That is what problernatization is al1 about: realizing that the old rationality is no 

longer adequate and attempting to replace it. I speak of two "prongs" because there 

is absolutely no chronology involved. The two aspects appear together, one k i n g  

logically dependent on the other. Foucaultian problematization is the moment where 

an object calls for attention and triggers inteiiectuai work on a process of reconstruction; 
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but this is a reconstruction from the inside, with the available tools. And this also 

happens to show another ievel where historical syrnbols can be usefut, by making it 

possible to erase, or glos over this artificial synthesis: they reinforce the rational mode1 

of obseruation-analysis-action-evaluation of administrative processes, where solutions 

always follow problems, glossing over the fact that reality is artificial, that both aspects 

were defined together. 

Summary and conclusion 

This chapter descri bed the construction of a logic of "post-conflict justice, " meaning the 

construction justice, conflict, and a post-confl ict society together. It showed that the 

interpretation of the situation to be addressed and the solution to be "found" depend 

on the successful cryçtallization of a number of entirely disparate and often contradictory 

concerns, desires, strategies, goals, etc. around a limited number of possible courses 

of action. What is needed is a new discourse about this situation, about what it means, 

how to act in it, that will produce sufficient agreement around concerted action. I have 

shown that early on the Nurembergtrials were used as a popular image to produce such 

agreement. "Nuremberg" became the reflection (it had little to do with facts) of how 

the situation appeared to the actors, as well as how one prospective solution, or really 

an entire type of approach, might fit it. The agreement was that trials are inadequate 

to solve political conflicts: there are too many perpetrators, there is peace already, and 

blame is too complex to assign. 
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The next chapter explores the reverse of this coin, the creation of the positive 

narrative of "national reconciliationw and another myth, that of the Chilean National 

Commission on Truth and Reconciliation. The discourse that Nuremberg was helping 

to build is stifl unfinished at this point: what to avoid is agreed upon, but that is not yet 

a plan or even a direction for action. That is, those who overly simplified options as in 

"Nuremberg or x" tried to argue that if nct Nuremberg then the solution was obvious, 

but almost everyone else realised that x could be amnesty, or doing nothing or doing a 

"truth commission." 



National Reconciliation as public peace and quiescence: 
building a consistent alternative model of justice 

The previous chapteï showed that in its mythical form Nuremberg greatly contributed in 

articulating a discourse where the concepts of retribution, and men crime, were made 

inadequate in the analysis of the apartheid past. It allowed the creation of a world 

where righting wrongs could be done without punishment and where granting amnesty 

was a justifiable thing to do. Throughout, prosecution was consistently presented as the 

antithesis to the goal of national reconciiiation, without which chaos, economic 

insta bility, breakdown of law and order, etc. were threatened; and conversely "national 

reconciliation" was defined as the absence of these things. Even when offering 

contradictory expfanations as to why Nuremberg was a counter-productive thing to do 

in this situation, we saw that political opponents were forming a context of agreement 

about, at least, what to avoid in the new dispensation, and also about some of the 

elements defining that dispensation. 

Let us think of the TRC project not as the birth of an institution, a discrete event 

with pre- and post- moments, but rather as a long process of development and 

readjustment of knowledge and related practices that takes its source before the 

transition. Retracing this process we left the last chapter and "Nuremberg" still very far 

from anything resembling an institution or even a plan of action, and many more steps 
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would be needed towards the presentation of a final repoe. In this chapter we take a 

step farther, we explore two things that were agreed upon as desirable, two positive 

elements of the actual course of action to be taken, and thus a further narrowing of the 

contingent possibilities. They are "truth" and 're~onciliation,~ both ostensi bly 

compatible with the reality as defined through Nuremberg: that responsibility for 

apartheid was both covered up and widespread in the population, and that a civil war 

was avoided. Even if agreement breaks down almost immediately if one goes further 

in defining "truth" and 'reconciliation," on the surface the GNU managed to articulate 

a unified discourse about them, or at least a vague style of action or common 

desiderata that consolidated the image of productive negotiation and effective 

administration. In other words, another myth allowed a new step along the path: we 

not only know that the dog is 'not a poodle," but now also that "it is black." Obviously 

this effort to create agreement and common purpose still left the options wide open for 

what actually, concretely should be done: many different things could still be called 

"reconciliationw and the TRC as it was built is only one of thern. There are many kinds 

or understandings of reconciliation (personal, national, political, etc.), some which could 

conceivably be furthered by prosecution. Some victims tell the AC that they forgive their 

attackers, but still wish "justice to be done," i.e. punishment to be canied through. In 

some ways reconciliation already exists in South Africa, in some others it does not, etc. 

8) Not that the final Report presented in November 1998 marks the end of the worldmaking path we are 
retracing; we may for now take it as markingthe end of the original TRC as a working institution, however as mentioned 
already the AC is süll situ'ng, and plans to do so until at least June 2000. The Research deparunent has produced a 
'popular version" of its Report, titied Out of the Shadows, which will not be released until the AC finishes its work in 
order to integrate its finding to the volume. Another publication is also in the works which will sum up testimony @vën 
to the HRC by each and every victim. 
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But the introduction of truth and reconciliation, as well as of a peculiar relationship 

between the two, imparted at least an embryonic form of direction to the project. Myths 

and symbols also indirectly affect the detail of the law by helping set its objectives and 

principles. To construct a new institutional rationality it is sufficient to produce a 

discourse where the objectives and methods are sound, and where law is a legitimate 

and capable technology of state administration. 

In this other step in building the path we will see consensus being created not 

simply through the identification of a historical dust bin into which to discard unwanted 

criminal justice but in a positive model that meant different things to different people 

while remaining, at least on the surface, homogenous. Nuremberg had been a good 

negative symbol because it stood for one thing, retributive justice, that everyone 

rejected-albeit for different reasons. What was also needed was a cogent symbol or 

myth which could stand for a series of objectives and methods deemed good and 

positive under a number of disparate perspectives. That would be "Chile." The second 

section below explores how and why the Chilean National Commission on Truth and 

Reconciliation becarne a concrete example for the TRC project and for the reconciliation 

discourse. Like 'Nuremberg," "Chile" senmi to illustrate a few basic conceptual 

requirements for the TRC, namely that reconciliation will protect the socio-economic 

status quo and that truth-seeking is both just and will not lead to disruptive 

confrontation. But, as we will see, the story of Chile had much to offer in the way it 

could support incompatible ideas of what reconciliation involves and thus create 

apparent consensus. Chile allowed one to appear to say quite a lot about reconciliation 
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and truth while avoiding cornmitment to any specifics. It exemplified both the search 

for truth, the redress of the old fies and/or rationalizations of the state, and the 

continued anonymity and prospering of those responsible as well as the nation as a 

whole. It exemplified reconcil iation as peace-and-quiet and justice as equal security. 

However, before we get into the detail about the rhetorical power of Chile, 1 need 

the next section to establish how far apart parliamentarians started out, with very 

different concepts of what reconciliation was atl about. All sides spoke of it as a 

tangible, observable, measurable reality, akin to the democratic administration they 

were part of, but with entirely different things in mind, most obviously about the role of 

truth-gathering in the project. Then we will get to Chile and how these differences could 

be made to disappear and consensus repaired or maintained. 

The iast section explains why it is helpful to understand this process not as a simple 

strategic meeting of political necessities and context, but rather as the construction of 

both context and necessities: "Chile" reinforced the context of political consensus 

about reconciliation and made it compatible with the idea of a commission of truth. In 

this world it became possible to have a commission that would be reconciliatory and 

non-threatening to most of the parties involved. Rather than seeing this as the result 

of negotiation efforts, which is the core of conventional explanations, evidence will show 

that the real "negotiation" process is in fact continuous, never ending, with its results 

constantly reassessed in the face of fluid and unpredictable worldmaking; it is not a 

strategic negotiation but a syrnbolic one. In other words, "negotiations" is not an 

explanation, but an object to study. The result of the interaction between individuals 
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with different worldviews and opinions is not a final and equally substantive compromise. 

It is generally an "emptyw symbol that creates consensus through its undetemined 

character, which in turn sets the stage for further "negotiation." 

1 GLOSSING OVER INCûMPATlBlUTIES IN RECONCIUATIûN DISCOURSES 

There is an interesting evolution visible in the very title of the Commission and of its 

founding act. Around 1992, and in Kader Asmal's now famous speech (Asmal, IgW), 

the possibility of a commission of inquiry in post-transition South Africa is referred to 

simply as a "truth commission" as it was in most South American cases, especially in 

Argentina, the pioneer of the model. A year later we see the name "truth and 

reconciliation commission" slowly appear, probabfy as a result of the advancing 

negotiations and the fact that, contrary to most South American inquiry commissions, 

this one would have to be compatible with extensive arnnesty provisions, as the "Chilean 

National Commission on Truth and Reconciliation" had k e n .  In another year, the law 

founding the institution was renamed the "Promotion of National Unity and 

Reconciliation Act" with no mention of the truth at all, because 

no man, no mortal can ever aspire to know the whole truth, and because 
[Chairperson of the Standing Cornmittee on Justice J. de Lange] was open to 
al1 suggestions and kept a very open mind we got rid of the Truth and 
Reconciliation Bill. It is now the Promotion of National Unity and Reconciliation 
Bill (M F Cassim [IFP], Parl. Hansard, May 1995: 1405). 

I do not want to make too much of this, but it is an interesting point of departure for this 

section, as it sets the general tone of the political and legislative discourse of 

reconciliation. This reconciliatory tone both exernpl ified and demonstrated the existence 
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of an ethos of democratic negotiation and 'realn transition and it allowed an easier 

explanation of the well-foundedness of granting amnesty to criminals on the basis that 

they were abusively zealous in pursuing past political goals. But right away notice how 

if we were to subrnit "reconciliationw and 'national unityw to Mr Cassim's standards for 

truth they would also fail to p a s  his test. Even when al1 sides managed to portray 

reconciliation as a tangible reality, in fact or in principle, few attempted to articulate 

even a vague description of it, because while "truthn is threatening when it is riot known 

in advance, for reconciliation it is the opposite: it remains non-threatening and positive 

until it is clearly defined. Once it is, it is bound to displease, disappoint or offend just 

as much as the truth. 

Edelman (1964: 134-8) can again help us make sense of political language and 

public speech. According to him, it tends to be formulated in 'hortatoryW terms meant 

to a) encourage public acceptance and participation in democratic institutions and 

programs (which he calls "quiescence"), b) to appeal to calm and rationality in the 

debate-a rationality defined within the language itself, of course-and finally c) leave as 

much of the field open for future action, determine as few boundaries as possible, etc. 

Al t public speech about institutions, agencies, programs and policy in general wiil tend 

to be cast in hortatory terms meant to smootti out and realign potentially paralysing 

political differences while reinforcing rhetorically useful ones. 

What is more, 

the creation of an administrative agency in a policy area signals the ernergence 
of a changed relationship between the groups labelled as adversaries. [... 
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They] become necessary instruments for each other while continuing to play 
the role of rivals and combatants (lbid, p. 57). 

The creation or modification of any govemmental institution is the creation of a new, 

limited, symbolic area of disagreement and a general context of consensus. Once 

adversaries have constructed such an institution they can afford disagreement and 

political fights without endangering the entire edifice of rationai administration. But until 

the existence of such an institution, the image of working consensus must be projected 

in other ways, mostly through hoRatory language and the intense use of participatory 

concepts such as negotiation, compromise, reconciliation, nation-building, etc., as well 

as reflective myths that help tie them together, as I have already argued. Hortatory 

Ianguage serves to convey concordance and reassure that the administration is sound 

and effective even through political cornpetition or opposition: it makes for "social 

harmony through the very fact of disharmony on transient issues" (138). It creates a 

from of disagreement that can be reinterpreted as the very fabric of a normal democratic 

political process based on debate. 

We can see this at work in the creation of the TRC, and especially with the idea of 

reconciliation that is the subject of this chapter; the hortatory language used to support 

the project (and, actually, that used against it as well) has already pre-digested 

disagreement into one Iimited to the methodology of reconciliation. And in a country 

where a political transition is understood as having avoided civil war, public speech 

about reconciliation is reconciliation, it atready demonstrates end of strife and division. 
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Leaving it at that would prove politically seductive to the participants for a variety of 

reasons. 

1.1 Administrative recondliation: making the count y "workw 

The reconciliation offered in parliamentary discourse is a rational one, and it is 

consistently opposed to the 'emotional" irrationality of revenge. It is the reconciliation 

of national parties that were once enemies but are now merely opponents, a 

reconciliation brought about by negotiation, compromise, and the proper, objective 

evaluation or recognition of the historical and social context as calling for such an end 

to conflict. Protecting social peace, order and economic continuity is one of the most 

important focal points of this conception of reconciliation: concrete reconciliation is 

visible through administrative efficacy. For President Mandela, during the debate before 

the final reading of the TRC Bill in Parliament, reconciliation must include stability and 

prosperity: 

I have no doubt that we have here the cream of South Africa, the ieaders in 
thinking, who want to remove every factor which might contribute in 
withholding investors from ouf country. The socio-economic program which we 
have set ourselves requires immense resources. We cannot face these 
problems if there is instability in our country. This nation-building must not be 
a question of rhetoric. Let us, in discussions of this nature, make sure that we 
hold hands and that we are able to show our people that we are concerned in 
reducing the level of crime in this country. I refer to ordinary crime and 
political crime. I have no doubt that the world, which believes that we have 
achieved a mere miracle, will applaud us if we are able to resist the temptation 
of scoring points against one another (Parl. Hansard, May 1995: 1352-3). 

If one puts the 'leaders in thinking" in charge of designing a solution to the apartheid 

past they will do so not by simply following or respecting the necessities of economic 
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prosperity but by specificalfy putting them on top of the agenda. Also, note how the 

"miracle" metaphor in this context reinforces the image of the parliamentary 

dispensation as a microcosm of the country, memben k i n g  'representative" of their 

constituents in the way they behave towards each other as well, in the way they want 

stability, and that they can achieve it if they 'hold handsn and "resist the temptation of 

scoring points against one another." 

[. . .] it is very interesting that we, as members of this National Assembly, have 
already set an example by k i n g  able to work together. Even though we heckle 
each other during debates, there is no record of fisticuffs or taking pot shots 
at one another+ven though we have so many differences and despite what 
the newspapers have k e n  saying about a few Mcowboysw who may be present 
in this House (S. Mkhatshwa [ANC], Parl. Hansard, May 1995: 1361). 

This reasoning is circular but at the root of this very common discourse is the idea that 

the fresh start given South Africa through the democratization of politics and 

liberalisation of society is in itself the fruit of a fom of reconciliation: there was violent 

conflict, now there is not. Even the TRC Report says that "if political circumstan- 

ces4 iterally power arrangements in a social order-constitute the primary explanation [for 

human rights abuses], such circurnstances must be changed. In South Africa this has 

already been effectedw (5, 7: 147). South Africa has entered a new era of harrnony and 

peace. This portrayal of history is, as we have seen, heavily influenced by the way post- 

conf ict justice was problematized in the first place, that mythical Nuremberg was not 

simply a series of trials of individual wrongdoers, but implied less than crirninaliy 

responsible combatants: that is why it was unjust, not because trials, retribution Or 

punishment are wrong in themselves. Thinking of this as a "proto-civil war" or armed 
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conflict on a small scale has already transformed the problem to be addressed. The 

implied conclusion of the abandonment of Nurembergwas that criminal justice does not 

work with political conflicts and that therefore it would not work in South Africa. What 

is more, while in South Africa the intentions and motivations were the same found in 

armed political conflicts in general, all-out war was actually averted and therefore the 

responsibility of those who engaged in limited violence is even les: not only did they 

have the "rightn reasons, but they did not even commit the full act9. 

Once the problem is defined that way, the sudden transformation of the conflict into 

a negotiation for the establishment of a democratic dispensation, followed by a new 

Constitution, by elections, and finally a 'Government of National Unity," can serve as a 

powerful example of real, tangible 'reconciliation," albeit only negatively defined as the 

avoidance of conflict or the disappearance of confiict. This is how Mandela uses 

parliamentary activity in the above quote. 

This construction of the present enables an entirely different discourse than that 

usuaily heard about crime, victimization and more importantly, "justice." For the 

ANC-who had position& themselves as champions of the victims of apartheid-the 

discourse of peace and prosperity alone was insufficient: there was justice to 

consider-hence the need for a truth commission instead of simply distributing amnesty 

in minimum accordance with the Constitution. A new justice solution had to fiIl the void 

9) It is easy to predict that this discourse would be different had the UN had to step in. This could be the 
reaçon Ensalaco (1994) concludes that UN-backed commissions are more Wely to allocate blame and follow sVicter 
principles of criminal justice: not because the UN is more vimous or more detached from local politics, but primarily 
because Situations where it is Iikely to be called in are those where the discourse of reconciliation is l es  p~~er fu l .  
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while remaining compatible with the conception of this peaceful, well-ordered society: 

the TRC was created because, according to the text of its founding Act, 

the Constitution states that the pursuit of national unity, the well-king of al1 
South Africans citizens and peace require reconciliation between the people of 
South Africa and the reconstruction of society; and since the Constitution 
states that there is a need for understanding but not vengeance, a need for 
reparation but not for retaliation, a need for ubuntu but not for victimization 
(preamble to the TRC Act). 

There is the beginning of a different articulation of justice here, away from revenge or 

retribution, as a break in the cycle of violence ('ubuntu" refers to the African concept 

that hurnanity only exists if it is shared, collective). Minister Omar's definition of 

"historical justice" bears repeating: 

this Bill seeks to [deliver justice to the people] by laying down the basis for 
ending political violence and violence of al1 kinds. It lays down the basis for 
establishing the rule of law in ouf country and for building a human rights 
culture in which the dignity of every singîe person will be respected. This is 
historical justice (A. Omar [ANC], Sen. Hansard, June 1995: 2259). 

Note how well this fits with the law-and-order attitude on conventional crime: 

we need amnesty now and we need to establish the final cut-off date so that 
we can revert to a normal society in which crime can be treated as crime and 
nothing else. Crirninals are getting away with murder. If we as politicians do 
not straighten out the legislation urgently, South Africa is in danger of 
becoming the crime capital of the world. Perhaps I should speak a short while 
on the death sentence [...] (R. J. Radue [NP], Sen. Hansard, September 
1994: 1473). 

It is rather difficult to disagree with the principles of justice and reconciliation: there 

can be no real debate about whether or not South Africa should or needs to be 

reconciled, whether social peace is a good thing, etc. That is the nature of hortatory 

language, to erase fundamentai discord, to show agreement on principle, to reaffirm the 
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legitimacy of al1 parties in power, as well as power arrangements in general, and to gloss 

over uncertainties with unquestionable, universal goods. In that context, the question 

of the TRC's ability to achieve reconciliation, and indeed of the nature of reconciliation, 

tend to be replaced by grand consensus on its fundamental mission. For now, we might 

refer to this as "political reconciliation," which serves the consolidation and legitimation 

of the renovated power structures. But clearly this leaves the field entirely open for the 

future TRC to interpret and "do" reconciliation any way it sees fit, or to call anything it 

actually does "reconciliation." 

And there ends the apparent consensus: now that we want reconciliation, how do 

we realize it? The question of what to actually do with this power to further, promote 

or create reconciliation showed an early breakdown of agreement, beginning precisely 

with whether national reconciliation is something that needs furthering, promoting or 

creating. 

1.1.1: Reconciliation needs to be produced 

Simplifying a bit, on the ANC side the discourse was that reconciliation-outside 

Parliament-did not exist yet, it needed help to be realized, hence the need for a truth 

commission instead of simply distributing amnesty in accordance with the Constitution. 

However, in order to still be able to use the non-threatening hortatory rhetoric of 

reconci liation the definition of reconciliation was adjusted slightly. Reconciliation was 

not yet here, but it was indelibly inscribed in the nature and culture of South Africans; 

thus whether or not reconciliation is at hand, or still far away, and regardless of how 
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much work and what kind of work is needed, it still exists as an ingrained human 

characteristic, and so can still be spoken of as a tangible reality. At  the time of the early 

drafting of the Bill, de Lange had put it this way, alço referring to human nature: 

the cal1 for a truth and reconciliation commission does not derive its authority 
from the Constitution nor from any law. It derives its authority from our 
morality, as human beings, as a people who want to heal our nation and 
restore the faith of our nation and the international community in our 
commonly-held future and in our humanity (Parl. Hansard, August 1994: 862). 

This also entirely solved the difficulty that in fact there was nothing to restore things to, 

no just, or even adequate, non-apartheid past or civil relationships to rebuild in South 

Africa, and re-conciliation from the start was an abstraction: it could only mean 

restoring society to the way things should have been in the past, not as they actualfy 

were. As Minister of Justice Omar said, in his first speech in parliament: 

because we are going to grapple with our legacy in a humane, systematic and 
open way, we have arrived to a situation in South Africa in which we can create 
the conditions for a new patriotism [...] a patriotism that can evoke al1 that is 
good in our country and which can draw on al1 the traditions of our people 
(Parl. Hansard, May 1994: 24). 

Again, the ideals of reconciliation corne from culture and already existed in the past, but 

were stifled or ignored. It does not matter that there are no relationships to restore, 

since we al1 know perfectly well what fom they should have taken in the first place. 

Note the play on the future tense, the conditional, while still invoking traditions and 

patriotism. All the conditions are there, the good will, the knowledge, etc. to reconcile, 

yet a special process is still needed. 

We in the ANC have no problem whatsoever in disclosing our actions and we 
have unequivocally agreed and supported the idea of a truth commission from 
the outset. By adopting this position we follow a unique and rare example 
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which very few countries in the world have foflowed, where both the past 
government and the national liberation rnovement were drawn into a truth 
commission. I need to emphasize that we do so in the hope that this will 
advance reconciliation (D. P. Jana [ANC] Parl. Hansard, May 1995: 1354). 

The lnterim Constitution also mentions ubuntu; and as a traditional African concept 

it locates the burden of overcoming the past squarely on the shoulders of those who 

were at the receiving end of most of the violence of the apartheid era, and who must 

now forgive or at least forgo revenge. Situating reconciliation as part of tradition, and 

inscribed in normal, reasonable human behaviour also allows the speaker to avoid 

having to expose (or indeed imagine) and justify an entirely new mode of social 

relations. It links the proposed project to tradition, shows it to be tested and true, part 

of the ways in which things have k e n  done for a long time, or should have been done 

if only people had been reasonable sooner or more in touch with their cultural heritage. 

At  the same time, the idea of a 'new patriotism" that is different from the old one while 

still rooted in cultural tradition attempted both to allay conservative fears and to appeal 

to those who desired change. Throughout, reconciliation is always a given, indisputable 

in its basic nature as well as in its desirability. 

The most important consequence of this discourse, for us, is that the government 

must then do what it can to produce reconciliation. In the words of one of the 

architects of the founding act, and Chairperson of the Standing Cornmittee of Justice 

which produced its final form, Johnny de Lange: "reconciliation and reconstruction and 

development are not a single event or even a series of events. They are a process and, 

in al1 probability, a lengthy process" (J. de lange [ANC], Pal. Hansard, August 1994: 
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859). Tying "reconstruction"-meaning phones, electricity, water, roads, schools, etc. 

and "reconciliation" makes the latter appear as concrete, producible and measurable 

as the former: the government will work on reconciliation in the same way it works on 

the infrastructure. National reconciliation must be integrated to properly designed 

administrative action, and unless it is, it will not happen. 

The Truth Commission is but one of many mechanisms that we as a nation are 
putting fonivard to use, to address the legacy of apartheid in our country. [...] 
If we look at the truth commission within this hotistic picture and view it as one 
of those many mechanisms to address the legacy of apartheid-our past-then 
I am sure we will agree that, at the end of the day, it will enable us to achieve 
the national reconciliation and unity we seek (J. de Lange [ANC], Parl. 
Hansard, May 1995: 1431). 

1.1.2: Reconciliation already exists, it needs protection 

The NP/ex-government's general pst-transition discourse was also articulated around 

reconciliation but the implications are entirely different: 'there is indeed the real danger 

that a commission of truth and reconciliation may distort the truth and destroy whatever 

reconciliation we may have achieved" (P. J. Steenkamp [NP], Parl. Hansard, August 

1994: 897). This was a popular view, that since the Convention for a Democratic South 

Africa (CODESA) brought together al1 parties to the confi ict and eventually produced an 

lnterim Constitution, general eiections, a Government of National Unity and a final 

Constitution, the people of South Africa rnust be reconciled already. This was the logical 

conclusion of those who saw the apartheid years, especially since the 1986 state of 

emergency, simply as a vast struggle for political supremacy between two factions (e.g. 
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Giliomee, 1989). It is also the view of the lnkatha Freedom Party (IFP) , in the colourful 

language of J. H. Van der Merwe: 

past" 

Strangely, 

more than 

perception 

[... J let us assume that both [spouses] corne out with the full truth [of their 
pre-marital sex Iife]. What would the effect be on their marnage? I say they 
would probably be building it on sand. It would not survive. The bride and the 
bridegroom should rather say to each other, 'let us close the book on the 

(Pari. Hansard, August 1994: 2096). 

I was told the same story during an interview with a different IFP member, 

three years later. Sometimes the tone is almost flowery: "the further 

exists that the Truth Commission will bedevil the agreeable spirit of 

reconciliation which has becorne prevalent in the country since the election" (R. H. 

Groenwald [NP], Parl. Hansard, May 1995: 1407). Or 

knowledge about what happened in the past is important for reconciliation, but 
on the other hand it can cause alam which can ruin reconciliation. All 
reconciliation which exists at present can easily be torn to shreds in the face 
of terrible revelations about the past. The idea that the Truth Commission will 
finally close the book and usher in a dispensation of reconciliation and 
understanding is praiseworthy in its idealism, but highly doubtful in its 
consequences (J. R. de Ville [FFJ, Parl. Hansard, May 1995: 2236). 

Not that this should be taken as pure political artifice. It is perfectly, or at least 

equally, fogical to think of reconciliation as continued political peace (at least at the 

higher levels, since political violence is still pervasive in Kwazulu-Natal, for instance), 

which also fits perfectly with Mandela's explanation above and can use the 

parliamentarian image just as weli. There have indeed not been massive, sustained 

efforts at violently reversing privilege in the country, and this can be thought of as 
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reconciliation as well, the acceptance that the situation is unchangeable or at Ieast 

uni mprova ble. According to Minister Fismer: 

the instruments created in this Bill can be utilized to wreck a fragile but 
precious reconciliation that has so carefully k e n  built over the past years. It 
can permanently place South Africa back in the mode of polarization, hatred, 
accusation and counter-accusation. On the other hand, these very same 
instruments, correctly us&, can cement the reconciliation so far achieved (C. 
FÏsmer [NP], Parl. Hansard, May 1995: 1356). 

ln case it was not clear, a moment later: 

what [F. W. de Klerk] and President Mandela, together with others, did was to 
offer this country the opportunity of reconciliation that aiready exists. If we say 
that the past may never repeat itself, then we must also say that nothing may 
destroy the fragile reconciliation that already exists (Ibid). 

So the same observed reality can support contrary discourses: while the ANC offers 

political reconciliation, a working parliament, as an example that reconciliation is 

possible and that agreement can be reached on how to bring it about, the NP 

understands the same state of affairs as the proof that reconciliation has already 

occurred. And of course a nuance of this kind is bound to have enormous effects on 

the way individuals conceive of the goals and methods of a truth commission. 

1.2 The constitutional amnesty provision as concrete reconciliation 

Amnesty, indemnity or immunity have long been the grease on the wheels of peacefui 

political transitions: 'amnesty for those who opposed apartheid is necessary for the 

normalisation of political Iife" (Asmal, 1992: 23). It was routinely demanded and given 

for "political crimes" worldwide. For instance, UN Special Representative Cyrus Vance 

and then Secretary General Boutros-Ghali had recommended early on in South Africa 
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the "immediate release of al1 remaining political prisoners" (UN, 1992, par. 79). M i l e  

the definition of political crime is extremely flexible, it usually refers to peaceful actions 

or minor property crimes committed in defiance of an authoritarian government; and 

in the aforementioned report, Boutros-Ghali added that al1 violent crimes should still be 

addressed under a criminal justice model. He recomrnended that "the government act 

expeditiously to ensure the earfy appointment of Justices of the Peace and the 

establishment of the special criminal courts envisaged in the National Peace Accord" 

(bid, par. 77). However with the Norgaard principles "politically rnotivated" crimes 

entered the same stage, even though they are substantively different: they do require 

a political element, but they are othennrise brutal, anything but peaceful, the common 

cases of ordinary couns and war tribunals. The Norgaard principles, by formalizing the 

new, emergent definition of these crimes (and providing legal tests, etc.), greatly helped 

constitute amnesty not simply as pragrnatic, utilitarian, expedient but as a valuable, 

reasonable, legitimate condition for political solutions to amed conflicts, in short an 

important step towards facilitating national reconciliation-and conversely evidence of a 

will towards it. 

Entirely in keeping with this legal development, the constitution's amnesty provision 

(not yet amnesty-granting itself) remained in the discourse the most tangible "proof," 

or product of the political reconciliation, disputed and controversial as it was. I have 

already quoted passages describing the amnesty provision as generosity and 

magnanimiw from the majority represented by the ANC government (ch. 2, 1.3). The 

parties portray themselves not as having asked for amnesty but as having agreed to it. 
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We have afso seen in chapter 2 how the presence of an amnesty clause in the 

Constitution is routinely taken as a demonstration that a new day has risen, one of 

understanding, ubuntu and reconciliation instead of witch-hunts and revenge. Ail parties 

consistently portrayeci the Constitution and its provision for amnesty as the products of 

a political negotiation, i.e. the most indisputably valid form of arrangement in a 

democracy, the very essence of the nation the struggie strived to create al1 along (even 

though it took nearly 250 hours of acrimonious parliamentary debate to finally enact the 

TRC Bill). Renowned academic André du Toit. testieing before the Standing Committee, 

opened his very TRC-favourable remarks using the word "compromise" 18 times in the 

space of about three minutes (12 times on one double-spaced page of the transcript). 

And his deposition according to Comrnittee member D. P. A. Schutte, was "one of the 

highlights of the evidence we have received so far" (transcript of oral submission of A. 

Boraine, 10.02.95, manuscript p. 57). There were also those of course who still 

objected to the TRC claiming it amounted to a witch-hunt, it was unfair, a new way to 

persecute the Afrikaner, etc. But they by and large did so by arguing that the 

parliamentary debates and the Standing Committee on Justice were ANC-dominated and 

that therefore the Commission must have been designed as a political tool to destroy 

competing parties. 

The IFP contends that this will enable the ANC to reawaken the wounds of the 
past, to humble opposition with guilt and remorse for having k e n  a party to 
such crimes, to focus attention on activities of members of opposition paRies 
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while ANC actions remain either buried or glorified (P. Powell [IFP], Sen. 
Hansard. June 1995: 2 2 2 6 ) " .  

The exactly opposite argument was used by those who thought that ail wrongdoers 

should be severely punished: that the ANC had given away too much to its opponents. 

In ail cases the underiying logic was still that negotiations are indeed the right way+nly 

that in this case they were highjacked by one of the parties. Furthermore, the presence 

of these hivo vocal, diarnetrically opposed radical positions only strengthened and 

demonstrated the idea that the TRC was a compromise or proper rnidway. 

Arguing that arnnesty was a constitutional obligation was the major rhetorical device 

used to make up the political context as structured and determinant. "Amnestyw was 

always part of the discourse of reconciliation as the tangible, measurable effect of the 

negotiated transition as well as the only constitutionally guaranteed, apparently 

immutable part of any commission-to-be. We might leave it at that if this were a legal 

analysis. However, we would be ignoring the fact that no matter how strong the legal 

guarantee of amnesty might be deemed to be in the Constitution, its social meaning 

was always wide open: and this is what explains the contests about the mission and 

methods of the TRC. That "amnesty shall be grantedw was the start of the construction 

of the Commission, not its end. 

10) Incidentally, Senator Powell may soon face treason charges for having set-up paramiiitary units meant to 
destabilize the 1994 elections. He also was about to be charged for gun running in May 1999 when he volunteered 
information about IFP amis caches to obtain criminal immunity from the KWulu-Natal Deputy Director of Prosecutions 
( Weekly Mail and Guardian. 18.06.99) 
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Now the problem with that, as always, was that the meaning of arnnesty was not 

the same for everyone. And predictably, what "amnesty" was taken to mean, to be 

there to accomplish, also dictated what the rest of the commission would look like. 

This is how Minister Omar puts it: "Let me return to the Constitution. After 

proclaiming the need for reconciliation and ubuntu, the postamble of the Constitution 

deals with only one aspect of reconciliation, namefy amnesty" (A. Omar [ANC], Parl. 

Hansard, May 1995: 1341). The Minister then listed what according to him are the 

other two parts of reconciliation, 'addressingour international obligations" by findingthe 

truth about the past and fulfilling "our duty to the victims" by offering compensation 

(Ibid). Now as Omar said in the previous chapter, he could simply have gone to 

Parliament and introduced an arnnesty law: the reason why an entire commission was 

needed was to compensate for the "generosity" of amnesty; and that is very different 

from the "entitlernent" amnesty we have encountered in the PAC discourse, or from the 

"closing the book" amnesty often articulated from the NP: 

if we on all sides agree to grant these people amnesty, what real purpose will 
be served by digging up al1 the evidence again? WiiI it constitute hope for a 
healing process or will it open old wounds? (R. J. Radue [NP], Sen. Hansard, 
September 1994: 1473). 

I do not need to explain why these concepts of amnesty could have led to radically 

incompatible models for the future TRC. For Radue there was simply no point in 

investigating the truth if in the end amnesty was to be granted anyway-the "forgive and 

forget" approach. But let us M e n  to Senator Radue again: in July 1995, proudly listing 

further changes to the Bill made by the Senate, he says, 
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I would now like to highlight a few of the more important improvements which 
have k e n  brought by the Senate [...] Secondly, clause 5 now gives power to 
the commission to investigate the disappearance of any person [...] this is in 
line with the international trend such as truth commissions (sic) in Chife (R. J. 
Radue [NP], Sen. Hansard, July 1995: 2219). 

I do not take this appearance of Chile as having produced a magical transformation 

of the speaker, who now wants the TRC not sirnply to collect information but to actively 

investigate the past. Rather, Chile is a rhetorical and conceptual tool, which was 

purposefully used to gîoss over fundamental disagreement, by giving a rationai aspect 

to a change of position on the role of the future commission. It is now acceptable to 

have a commission of inquiry, 'as in Chile." 

But how did "Chile" make acceptable what had previously k e n  rejected? 

We have seen that as early as 1992 suggestions that 'Chile" and other South American 

truth commissions might be interesting examples to follow became politically viable; 

Kader Asmal was one of the first to openly mention these options, and thus by his 

influential status in the ANC at least in part constitute them as a valid, legitimate 

replacements to conventional justice. Of course at the time he defined the model very 

differently from what the TRC would become, adding for example in 1992 that legal 

challenges to amnesty in Chile were a positive indication that retribution or deterrence 

might still prevail : 'j ustice, not punishment is k i n g  proposed to compensate victims 

of past wrongs. But there is increasing pressure [...] to respect the obligation of 

SuCCessor democratic govemments to investigate, prosecute and punish the crimes of 
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former regimes" (Asmal, 1992: 15). Nevertheless, "Chilew became an important focal 

point in the construction of the TRC. 

There is a number of characteristics that made the other well known truth 

commission, in Argentina, far less compatible than the Chilean one with the way the 

project was k i n g  conceptualized in South Africal'. The most important such 

characteristic was that the Argentinian Commission was designed, as the Goldstone 

Commission in South Africa, not only to investigate covered-up misdeeds but also to 

refer those responsible to the state for prosecution. It had opened the way to numerous 

trials and convictions of the members of the old junta, and then down the hierarchy, 

actually causing a minor revolt of groups of army and navy officers (see Feitlowitz, 1998; 

Garreton, 1994; Rosenberg, 1991). Later a sympathetic new govemment eventually 

decided put a stop to the trials, with a law literally called punto final or "full stop" in 

February 1987. The reader will note that this was a few months before the informal 

meeting in Dakar where liberal Afrikaners convinced ANC representatives that massive 

trials would not be accepted in South Africa and Tambo made his anti-trials speech. It 

is difkult to measure the effect of the Dakar meeting on the later developments in 

South Africa, especially so long after the events, but I want to underiine the significance 

of the punto final law in respect of what was said in the previous chapter. There, 

"ciosing the bookw was aIso seen as a precondition to national reconciliation+?xcept that 

11) Another one could be simple poor timing. It had completed its work by 1983, well before even the State 
of emergency in South Africa. By comparison, the Chilean commission had been instituted just before South Africa 
saw its 1990 Indemnity Act and was already Sitting while the Special W a n g  Gmup was deciding on whether or nOt 
to use the Norgaard principles as the main criteria for selecu've amnesty in South Afnca. It presented its conclusions 
in February 1991. after nine months of investigation. 
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it had to be clumsily introduced as an arbitrary afterthought, making it entirely out of 

step with the investigation/prosecution morality established by the Commission in the 

first place (see Feitlowitz, 1998; Hayner, 1994; Garreton, 1994; Rosenberg, 1991). 

By contrast, the Chilean 'National Commission on Truth and Reconciliation" had 

a very lirnited brief: to find out what happened to 2 920 people who were assassinated 

or "disappeared" (it had become a transitive verb there). Its report did not mention who 

was involved in the disappearances or in the more straightfonvard cases of murder, it 

only made the stories and the names of the victims public knowledge. In that sense, 

the idea of 'truth" it operated under was extremely basic, difficult to contest and most 

importantly, non-accusatory: Mr. X was going to buy some cigarettes, he was taken 

from the Street into a van to a secret detention centre, tortured, killed and buried at 

location y. What is more, al1 hearings of the Chilean Commission were held in camera, 

the final report "named no names," and failed to endorse an amendment to the 

constitution that would have allowed the President to dismiss those responsible from the 

army and other official employment (Ensalaco, 1994: 665). It limited itself to blaming 

institutions in generai, such as "the army" and "the presidency." In its final report, the 

Commission noted that it "refrained from taking a stand on whether the use of force on 

Septem ber 11, 1973 [the Pinochet coup], and immediately thereafter was legitimate, " 

underlined the "fundamental role played by the armed forces and security forces in the 

history of the country" and warned against attempts "to sully these institutions, or to 

detract from their contribution to the country and the role they are called to play in the 

future" (as quoted in Ensalaco, 1994: 662). 
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Further, and perhaps consequently, the Chilean Commission left no sort of wake 

whatsoever: in July 1992 a research article was published by Americas Watch noting 

that "the Rettig Report [report of the Chilean Commission, named after its Chairperson 

Raul Rettig], with its deeply disturbing revelations and conclusions, has not resurfaced 

sincen and that copies of the report were not distributed "to avoid the political divisions 

reflected in the issue of past abuses" (quoted in Hayner, 1994: 622). So by 1994 it 

was clear that it possessed qualities that were very attractive to many South African 

groups. Substitute 'National Party" and 'SADF for "armed forcesw and we get an 

almost literal excerpt from any submission of the NP to the TRC. At the same time, it 

has a certain appeal to those who want investigations wtiile appearing reasonable, 

rational, aware of the effect government action could have on the stability of the 

country, investment, etc. 

To a iarge extent the image of "Chile" had much the same function as that of 

Nuremberg, only instead of standing in for what should be avoided it offered a positive, 

cairn, rational, peaceful and inspirational example of national reconciliation with some 

truth finding, and by doing this contributeci to further narrowing the range of potential 

solutions. The Chilean Commission became the model of objective truth-finding and 

political neutrality-two intensely reassuring counter-examples to the threats of 

Nuremberg. It illustrated the finding of the truth, the correction of the historical record, 

the satisfaction of victims and national reconciliation; what is more, al1 that was 

achieved under a blanket, no-questions-asked amneçty self-applied by the old regime 

before it passed the reins to semi-democratic elected structures. All these qualities 
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made this commission appealing to both those who used 'truthw as a fulfilment of 

"international obligations," as the way to attribute responsibility for the past and to 

"redress the moral order," as well as those who needed a good exampie of a country 

where the absence of punishment and fax (non-existent)requirements for amnesty could 

be said to have produced a smooth transition, social peace and continued prosperity (as 

in the case of Nuremberg, whether this is actually the case or not in Chile is imrnaterial). 

2.1 National history and national reconciliation 

In February 1994 Albie Sachs, attending one of the conferences on post-transition 

justice in South Africa, described what he thought was the most important requirement 

of post-conflict solutions: 

one wants public acknowledgement in ways that are meaningful, that reach 
your heart and reach you as a human king. This would entail acknowledgmg 
that not just you as an individual but your generation, your endeavours, your 
dreams and your goals were fundarnentaily right and human. All of it fitted in 
with internationally accepted norms of morafity and good conduct and were 
right for this country. If that is acknowledged-as well as the pain, the damage, 
the hurt done in resistance on the other side-an immense forgiveness and 
magnanimity will be waiting to corne out (in Boraine et al., 1997: 23). 

Later he adds: 'what we heard from Chile was beautiful, a report with the name of 

every person-ouf family, our father, our daughter, someone known and recognized as 

an individual" (Ibid, p. 130). What is described in this second quote comes very short 

of the goal stated in the fint one: recognizing people as individuals is not equivalent t0 

recognizing that they were right in fighting an evil regime, which was carefully avoided 

in Chile. But the most important element here is how the truth in itself-and that is all 
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there was in Chile, no contrition, no accusation, etc.-is expected to vindicate the 

freedom fighters, to p a s  definitive moral judgement on the participants. Some were 

I therefore propose that, although it is not obligatory in terms of this Bill, it is 
in the interest of reconciliation and the building of one nation that the following 
should occur. Firstly, there should be a genuine act of repentance in the form 
of a public apology made to the victims and to the nation by the perpetraton. 
Secondary, a voluntary gesture of compensation should be made (D. P. Jana 
[ANC], Parl. Hansard, May 1995: 1355). 

However by and large the discourse about the function of truth in itself was widely 

shared. 

Firstly, the truth must be established after an investigation and a fair procedure 
have been implernented. Secondly, the tnith must be set out unreservedly, 
unequivocally and must be acknowledged by the perpetrators themselves. 
Thirdly, the truth of the violations must be made known to the public. If these 
three elements are met, then we are in fact in the process of heating the 
wounds of the past and we are then moving towards reconciliation and the 
reconstruction of this country of ours (M. E. Surty [ANC], Sen. Hansard, June 
1995: 2246). 

Future TRC Deputy Chairperson Alex Boraine, testiwing in front of the Standing 

Cornmittee on Justice in early 1995 had this to say about Chile, after the exploratory 

trip he had taken there: 

one of the best things that emerged form the Chile experience is the two 
volumes of history, quite brilliantly conceived and executed and I had the 
opportunity to visit the country and spend time with people who were the 
writers and the historians and the lawyers and many other professions of 
people who were involved, many on a voluntary basis. And that has done 
almost more than anything that the truth and reconciliation commission [sic]. 
It said no longer do we have to say this is what happened, people now accept 
that it did happen, that is M a t  it was like and it is for the world to see and for 
me to see and I think part of the restoration of the moral order [...] (A. 
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Boraine, oral submission to the Standing Cornmittee on Justice, public 
hearings on the TRC bill, Feb. 1995, trans. p. 70). 

Boraine does not explain exactly who will be vindicated and who will be blamed, but still 

there is the all-important effort at creating of a uniform normative order. He was 

responding to a comment from M. Smuts, of the Democratic Party (OP): "your 

[propoçed] history cornmittee is going to write up nothing more or l e s  than a history of 

human rights in South Afnca, stretching from 1960 AD to 1993. This is unworkable" 

(M. Smuts [DP], Standing Cornmittee on Justice, public hearings on the TRC bill, 10 

Feb. 1995, trans. p. 67). This history-writing objective is still tellingly controversial. 

While Smuts actually proposed cutting the time window to 1976-1993 instead of 

starting with the 1960 Sharpeville massacre, her objection still makes no sense without 

a pre-decided idea of what level of detail must be part of the history to be written. 

Obviously, someone could write a history of human rights in South Africa in one 

afiernoon, if only the broad lines were needed. In fact Smuts is clearly concerned with 

an entirely different matter: 

the danger of producing a revisionist history was clearly present, given the 
frequent insistence from the ANC side on the moral relativism repeated here 
today, the idea and the argument that if one dies at the hand of the liberation 
movement one somehow is suffering l e s  than when one dies at the hands of 
the state (M. Smuts [OP], Parl. Hansard, May 1995: 1386). 

Clearly one sees "moral relativism" where one wants to see it, but it is interesting to sec 

the issue contested in this way. According to Boraine, "in a word, it is important that 

knowledge of the past is known and shared, but it is equally important that this 

knowledge, this truth, is acknowledged by the South African community-if reconciliation 
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is to have any chance in that deeply divided countryw (Boraine, 1996, not paginated). 

Elsewhere: 

South Africans desperately need to create a common rnemory that can be 
acknowledged by those who created and irnplemented the apartheid system, 
by those who fought against it and the many more who were in the middle and 
claimed not to know what was happening in their own country (Boraine, 1997, 
not paginated) . 

So in a way Boraine and Smuts are in agreement with the desire to use a unified truth 

as a moral compass, but for the latter it only applies at the level of individual actions: 

what the TRC should do is limit itself to a compendium of stories of victimization, with 

no context or "understanding" of how they came about. That is exactly what was done 

in Chile, where the context was presented as morally equivocal, with only human nghts 

violations king clearly wrong. On the contrary, both Sachs and Boraine for example 

conceive of "truth" or "history" as a moral vindication of the victims, the freedom 

fighters, etc., those who were on the "right side" at the time of the struggie. But al1 find 

Chile to be a good example. There is even something for radical opponents of a truth 

commission, which is why the myth is so persistent and powerful: 

1 want to point out that no perpetrators were named in the Chile Truth 
Commission and I therefore think this is the way we should also go about this. 
I see no reason why it should really be necessary to mention or to name 
perpetrators. What is important is to know what happened and whether it is 
B or whether it is C, it does not matter (C. Viljoen [ml oral submission to the 
Standing Committee on Justice, public hearings on the TRC bill, Feb. 1995, 
trans. p. 49). 

It is not that Chile was a direct model for the South African Commission. Rather, 

it could support and illustrate the argument that a truth commission can be successful, 

regardless of the speakers' standards of success. Because Chile could be recognized 



Chapter 3: National reconciliation as public peace and quiescence 146 

to have al1 these different facets that were deemed desirable by different people. it 

allowed the integration of widely different agendas. For instance getting the truth and 

getting amnesty were paired in discussions and debates about what to do next and thus 

helped maintain the appearance, and the discourse of political reconciliation, 

negotiation and agreement. 

So the relation of truth to reconciliation is slowly taking form. Actually, it is taking 

two forms, both Chile-compatible: Sachs and Boraine think of the basis for 

reconciliation as the acknowledgement of having done wrong, therefore truth is meant 

to expose wrongdoing and encourage contrition, while for others reconciliation is the 

acknowledgement of having k e n  wrong (as in 'mistaken"), so truth will correct 

mistakes. 

2.2 The implications of truth as "acknowledgemerit:" recasting justice 

Table 4 below is how I suggest we might categorize the various flavours of the 

relationship between truth and reconciliation, based on what we have seen so far in this 

chapter. It shows t h e  basic, generalized forrns of this relation as understood by 

various actors. Note that none has to do with a mindset, emotions, etc., al1 can be 

done in a limited time, they can be measured. Also, reconciliation does not involve 

mediation, individual reparation, visible social cooperation, "learning to live together," 

or any other such conceivable definition, so obviously the TRC will not have to get 

invoived in any of these things. Finally, mile they are airned at different constituencies 

and proceed from very different representations, they al1 meet at the level of illustration 
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and example, which could make al1 discourses sound fundamentally compatible. Chile 

helped bring al1 of the strands together, not because speakers were actually recom- 

mending that the model be followed in detail, but simply because it could stand for 

different conceptions of reconciliation. 

TABLE 4: THREE TYPES OF RECONClUATlON THROUGH TRUM 

'enlightenrnentW a falling out in the pas; ex-govemment; Chile: 'no perpetrators explanatory 
misi nterpretaûon of remaining elites were named in the Chile 
intention; cultural Truth Commission" 
diffefences; 'misguided 
idealism' (de Klerk) 

-forgiveness" wrong(s) committed by ex-resistance: Chile: 'one wants public accusatofy 
one of the parties downtrodden; acknowledgement in ways 

victims that are meaningful" 

'prosperityw the apprehension of new elites Chik: 'We sacrifice justice satisfactory 
counter-productive for Vuth so to consolidate 
social strife (Mandela) dernocracy and amid 

confrontation" 
*Quotes taken fom text above, 1) C Vilpen: 2) A Sac%: except 3) K CLynal: Pari. ttansard. May 1995: 1381. 

"Chile" is the perfect example of a solution that can satisfy both the need to 

rnaintain administrative and political reconciliation described above and to show that 

something tangible is k i n g  done about the abuses of the past. Very different people 

use Chile as an example of their conceptions of reconciliation and how investigating the 

past should be done; and as was the case for Nuremberg, this tells us something about 

the way the discourse is made. The point here is not that "Chile" was the only way this 

was or could be done, that other concepts, other stories, other foms of knowledge were 

not also used. Again, we get a peek into the construction of discourse, the creation of 

new meanings and a new rationality as a process of reducing contingency, erasing 
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fundamental disagreement and maintaininga "popular Taylorist" varnish on government 

activity through symbolic exchange. In this chapter it is 'Chile," but we have also seen 

in passing al1 sorts of other metaphors, medical and religious ones, for example. We 

can also clearly see how the design of a new set of 'adjustedu moral principles involves 

transformations in the entire context they are to fit in. Chile did not only serve to define 

justice and reconciliation, but the people they would apply to. 

Obviously this did not directiy produce agreement on the details of the commission 

but through the use of a unified exemplar what we see is a vast effort at producing a 

stricter context of validity for potentiaf solutions; discourse's main function of setting 

true/right from faise/wrong, is k i n g  fleshed out and made more cogent by a tangible 

rhetorical example. Whatever the reasons for individual or group agreement on the 

value of "Chile" as a mode1 or as a recipe to be applied in South Africa, the rnetaphor 

still became the bearer of specific criten'a and understandings of the South African 

context and the possi bility of justice alternatives. 

Further, I think we can identify two consequences specifically linked to the use of 

this myth in building the TRC supporting discourse. First, let us go back to 'historical 

justice. " What was k i n g  explained by Minister Omar, and by others who we have seen 

articulate the same concept in different words, is that a truth commission can be 

"justice" too, as opposecl to the 'next best thing." On one hand, "Chile" could be held 

to represent gathering truth, i.e. the nght version of history. On the other, the story says 

it did this while ensuring continued peace, order and prosperity in the country, putting 

an end to recriminations and allowing Society to go on through, and after the transition. 
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Rightness, peace and order: these are easily made into the ingredients of a slightly 

nuanced discourse of justice. They make it possible to use (almost) the same 

vocabulary as is usually heard in support of conventional criminal justice, with one 

relatively important exception that prosecution and sentencing are absent-but only to 

insure the presence of the other facets, deemed just as desirable, if not more so. 

Truth is also made more important because of the discourse of secrecy, cover-ups, 

or at least immoral rationalizations, as well as the articulation of acknowledgement as 

conducive to forgiveness-thus reconciliation. In his famous inaugural speech Asmal 

(1992: 13) said that 'the rationale for sacrificing justice for truth is the need to 

consolidate democracy, to close the chapter on the past and to avoid confrontation" but 

adding right away that in Chife 'those who actually suffered were never consulted, and 

the mothers of the 'disappeared' never agreed with the President" and that "however 

justice prevailed as even the Chilean courts [...] have begun to allow challenges to the 

amnesty law" (Ibid). Yet, three years later it was back to 'truth" over "justice:" "we 

sacrifice justice for truth so as to consolidate democracy, to close the chapter of the 

past and avoid confrontation" (K. Asmal [ANC], Parl. Hansard, May 1995: 1381). And 

later in the same speech, the Chilean Commission has become a success: 

what we need to establish is, in fact, an acknowledgement, because in the 
successful truth commissions all over the world-in Chile and Argentina-the 
identification of the truth led to an acknowledgement of the truth, and the 
effects of this are çtill k i n g  felt (1383). 

Of course between May 1992 and May 1995 the two ANC internai commissions set up 

under pressure by veterans had shown multiple abuses in foreign ANC detention camps, 
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and high ranking members of the party had accepted responsibility, so rnaybe truth 

without prmecution was starting to look better and better. Still, I do not think this can 

be boiled down to such simple political expediency. The tension between truth (where 

culprits publicly describe what happened) and justice (where some are convicted, some 

not, but al1 are fully expected to lie to avoid punishment) is very important in the way the 

situation is problematized through "Chile," as a wide-ranging secret. If secrecy is 

conceived of as more harmful to the future of the country than impunity, then truth is 

more important and more just than punishment. That is a fundamental transformation 

of the post-apartheid context. 

Second, this narrative of post-conflict justice leaves little room for racism: the stark 

reality is that 'ANCW is still common code for 'black"12 and that the TRC is an organ 

created, supported and institutionalized by the ANC, which has k e n  taken to mean that 

it would be specifically directed at non-blacks. Obviously this position is autornatically 

supported by the simple fact that most of the apartheid damage to be targeted by the 

future TRC was by definition designed, enforced and defended by whites, and for the 

benefit of whites. More than simply, 'cleanlyW political, we must never forget how this 

issue is also inevitably operated at the level of race, and I was for instance repeatedly 

told by NP ofkials that one clue that the TRC was ANC-biased was that the majority of 

its staff was black-and for the more radical, those euphernistically referred to as "racially 

conservative, " "clue" becarne 'proof" and "alignment" 'control." By articulating all 

12) Geneml Viljoen, in his oral subrnission to the Standing Cornmittee on Justice, chaired by Afnkaner and ANC 
member J. de Lange, repeatedly casualty refers to the ANC as a 'black party.' He means no insult but that is precisely 
the point this knowledge it so ingrained that it is invisible. 
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issues around Chile, and in fact Latin American commissions, the race variable could 

be made to disappear. 

Despite these conceptual benefits Chile did not manage, of course, to convince 

everyone. Whether or not it was unfairly ANC-favourable the proposed centralization of 

truth gathering and unification in reporting could still be spontaneously taken or at least 

portrayed as a forrn of unstatesmanlike moralism in itself because of the way centrality 

i mplies at least an em bryonic form of universality/objectivity. For many this introduced 

dangerous unpredictability in the outcome of the commission because judgement would 

be at the same time unilateral, unknown until the conclusion of the exercise, and out 

of political control. 

It will always be a dark and dangerous moment when the government, iike the 
Orwellian Big Brother of 1984 takes upon itself to rewrite the history of what 
has happened in the past. Al1 over the world, also according to the recent 
Chilean experience, governments which have established truth commissions 
have created far more intense controversies than those which they were meant 
to placate or resolve (M. A. Mzizi [IFP], Parl. Hansard, May 1995: 1364). 

On the contrary, the multiple mini-commissions recommended by the IFP would have 

almost guaranteed that at least some of the independent organizations would produce 

the desired conclusions (under provincial IFP control or simply as a matter of 

probability), thus defeating the 'hegemonic" moral-order purpose of the f RC. For 

instance, later in the same speecti the above IFP member explains that 

we do not believe that Our past hoids the secret of one single truth. We should 
have allowed decentralized approaches to be developed at the provincial and 
local level. In this way the multifaceted truth of our people could have k e n  
unlocked (M A Mzizi [IFP], Parl. Hansard, May 1995: 1365). 
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The IFP's written submission to the Standing Committee also mentions 'Multi Faceted 

Truths." The idea that a central commission be discarded in favour of smaller structures 

for hearing testimony that is locally relevant, one suspects, is appealing to the IFP at 

least in part because these local structures in Kwazulu-Natal could then be under their 

influence. 

Despite the discourse of appeasement, of assurances that blame would be avoided, 

there were obvious limits to the discourse of unified truth leading to restored morality. 

Stilt by and large the discourse supported by stories such as "Chile" allowed the new 

government to maintain the 'hard Iine" on truth while showing its reasonableness and 

flexibility not only on retribution but on moral judgement as well. With unavoidable 

exceptions "Chile" shows the process of building a TRC discourse that placates those 

clamouring for something to be done, those who are eager to turn the page, those who 

think everyone was wrong, those who think victims need recognition, without actually 

determining any tangible parameters on what to actually do. 

3 AND SUBSTANCE: CONSEQUENCES ON M E  fRC MOOU 

Reconciliation slowly became indistinguishable from truth, or bound to it by such a 

powerful causal relationship that the distinction appeared as a theoretical or 

"philosophical" matter only. I have argued that this relationship was consolidated by the 

example of "Chile." In addition to this peculiarity in style the attention to Chile al- 

introduced and reinforced the concept that secrecy was a major problem in South 

Africa, which is easily disputable (see R. Cohen, 1986; Coleman, 1998; Mkhondo, 
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1993; etc.). Not that these elements would have k e n  unimaginable otherwise, of 

course. But just as Kader Asmal introduced the idea of truth commissions in 1992, 

what Chile did in the working knowledge of the TRC was to make these specific concepts 

paR of the problematization of context, of how the situation at hand was constituted as 

a specific object to be addressed by specific means. Binding truth to reconciliation had 

many rhetorical advantages, and we have seen how powerful it could be in responding, 

or giving the appearance of responding to disparate claims from just about every corner 

of the socio-political spectrum. However, in return it also seems to have imparted a 

peculiar flavour to "truth," to have made it uconciliatoiy." Peace and quiescence 

became parameters, or boundaries of truth. 

And, interestingîy but predictably, South Africa's Pinochets were not called in front 

of the TRC. Unsuccessful, and in fact half-hearted efforts were made to cal1 P. W. 

Botha before the Commission, very late in the exercise, and after an endless coddling 

of the Groot Crocodil found by many to be incompatible with the TRC's mission to 

unearth the truth (Krog, 1998; Pigou, 1998). The same situation prevailed with 

Mangosuthu Buthelezi, head of the IFP, who was not subpoenaed because of the risk 

of upsetting the political balance in Kwazulu-Natal (Report, 5, 6: par. 55). Only two 

mernbers of the old government have applied for amnesty, and for one or two isolated 

acts; at the NP hearing, only de Klerk took the oath and was questioned, the party a 

solid, silent block behind him. The Commission made no attempt to find cracks in that 

block with its power of subpoena; as in Chile, peace and quiet were seen to take 

precedence over truth finding. 
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Yet on final analysis, Chile was not a mode1 for the TRC, and one finds few of its 

substantive elements in it. There were hearings, but they were held in public; 

perpetrators were named and had to voluntarily accept responsibility. There was no 

blanket amnesty, and comparatively few individual amnesties have been given (568 to 

date). In the words of P. van Zyl, then (1995) of the Centre for the Study of Violence 

and Reconciliation, and later Executive Secretary to the TRC: 

certain truth commissions in other international jurisdictions have been cited 
as being successful, particularly in relation to questions of secret hearings and 
in this regard Chile was held up as a good example. I might bring to the 
attention of the committee that in fact at the present moment in time the 
majority of secunty forces who served under the regirne of Gen. Pinochet are 
still in place and Chile is a nation which is frequently cited in front of 
international tribunals [...] as being a nation in which torture occurs 
systematicafly and which security forces regularly violate human rights with 
impunity. I do not think we should rely on Chile as a good precedent at al1 (P. 
van fyt, oral submission to the Portfolio Committee on Justice, public hearings 
on the TRC Bill, 2 Feb. 1995, trans. p. 8-9). 

Other than historical timing, Chife had practically nothing in comrnon with South 

Africa: the scale was different, the difference of organization of the groups involved sets 

it entirely apart, and most importantly there was no apartheid there; even though this 

is hardly ever mentioned, as if decades of intense officia1 race segregation had no effect 

on the way the issues were understood. 

The trip Boraine and other members of IDASA (Institute for Democracy South 

Africa)/Justice in Transition took to Chile certainly produced a flurry of technical 

information, what to do, what not to do, what to expect (Boraine, personal 

communication), but the most significant things it brought back were a) an ethos, an 

approach to the questions of transitional justice, and a new articulation of what justice 
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is; b) a convincing, user-friendly myth that allowed political agreement to survive 

through a further reduction of the range of potential solutions. Clearly, this shows that 

the construction of the TRC was a matter of symbolic exchange, and a negotiation not 

about what to do but rather about how to think about the situation. 80th Chile and 

Nuremberg are but windows to this process, they did not determine or single-handedly 

transform it; but through thern we can see that what is happening is a slow change in 

official attitudes and in language and not simply an instrumental manipulation of 

strategic elements (though it is certainly that as well). 

The normative literature on the subject follows the steps of the South African 

parliamentarians: first, there is the universal premise that liberal democracy is the 

"natural" way to conduct human affairs (in apparent disregard of what each morning's 

paper shows), and that therefore "dernocratization" is in fact akin to a retum to a truer 

nature, to the organization most compatible with humanity. It then follows that the 

democratization of a country is already taken as a form of restoration, reconciliation or 

repair in and of itself. Second, one is quickly faced with an intractable split beWeen two 

normative positions, that reconciliation is impossible until the obligation to bring 

wrongdoers to account is fulfilled (Mertus, 1999; Neyer, 1998; Sadat Wexler, l995), 

and, on the contrary, that the fear that investigation and prosecution is destructive to 

the emerging social peace (Philips and Albon, 1999, and obviously most of the above). 

Chilean Commissioner J. Zalaquett (in Boraine et al., 1997: 11) simply says, "al1 things 

being equal, forgiveness and reconciliation are preferable to punishment." 
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Because of the different understanding we now have of how normative positions are 

contested, negotiated and integrated, I think we can see that normative arguments can 

be adapted ad infinitum and that their meaning and effects are heavily dependent on 

the socio-cultural context in which they take their source. Conversely, it is difficult to 

predict how specific institutions purportedly created in their name will actually turn out. 

In the words of Habermas (1993: 152), justice is "not a determinate value but a 

dimension of validity" in a specific context. But we now need to add that this context 

is in constant need of (re)formulation in order to even exist: that something is like Chile 

is entirely dependant on the current, living understanding of what Chile was. So what 

Edelman (1964) is mising in his analysis is that when political discourse is produced, 

it is not simply the result of an effort to rhetorically navigate through existing popular 

criteria of justice, fairness, etc. Its function is not simply to permit constant evasion or 

"spin" or administrative carte blanche (although it is certainly that), but also to actually 

produce the context where projects, be they institutions, programs, initiatives, or on the 

reverse laissez-faire and negiect, will be evaluated. 

Finally, I think that in this case at least it is clear that agents were not obiivious to 

the fact that hortatory language and myths only ternporanly gioss over differences such 

as this rip in the meaningof "reconciliation," and the cracks in the whole logical system 

that binds it to "truth" and "justice." They also knew that it was leaving potential 

problems for the future, but they still neeâed consistency right away. A member of the 

NP who participatecl in the rewriting of the Bill and supported it in Parliament stiil 

warned before the vote that 
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the fact that the statutory structure of this commission rnay be conducive to 
reconciliation does not mean that it will eventually turn out to be an instrument 
of reconciliation. It can be misused for many purposes. If it is used, for 
instance, as a witch-hunt, it will exacerbate strife and division in our society (O 
P. A. Schutte [NP], Pari. Hansard, May 1995: 1376). 

To a large extent this was preparing the terrain for eventual rejection of parts or the 

whofe of the TRC's work; in a court action against the TRC before the High Court in 

June 1997, the NP alleged, through member J. Maree (who was also involved in the 

rewriting of the bill within the Standing Cornmittee on Justice) that 

during the course of the Commission's proceedings [deputy Chairperson 
Boraine], in particular, has from time to time made highly critical remarks in 
respect of the [NP] and its leader and of the way in which the Republic was 
governed in the relevant period when the [NP] was the governing Party. This 
placed a severe strain on the working relationship between the [NP] and the 
Commission (case #8034 of 1997, par. 15). [The NP] fears that the 
predictions that the Commission is to become part of the problem and not part 
of the solution may yet prove to be well founded (replying affidavit, par.72.3). 

This is also why every oral or written submission of the NP invariably devotes lengthy 

portions of its argument to describing how the TRC should conduct its investigations and 

write its final report: to establish that since it is not proceeding in that way, the final 

resuit is bound to be damaging to reconciliation. 

But the point is this: because the Act resulting from the discussions above was 

vague, or all-inclusive of various conceptions of reconciliation in order to maintain 

consensus, it afforded the actual institution unlimited and 'dangerousn leeway in 

deciding what was reconciliatory and what was not. The quotes above clearly show that 

this was understood in this way well before the TRC started sitting. However, at that 

time any fundamental disagreement was set aside, giossed over, because it could only 
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have b e n  articulated around the idea of reconciliation since no concrete action had 

been taken yet and no definition was offered-and we have just explained how difficult 

it would have been to challenge or question "reconciliation" without challenging the new 

dispensation itself. Only once the institution had started its work did it become possible, 

as Edelman (and the NP, obviously) predicted, to hotd a critical discourse and a 

reconciliatory discourse at the same time, going so far as to actually sue the 

Commission in the name of reconciliation. 

Summary and conclusion 

The discourse of what to do about the apartheid past needed much further refining 

after, or in conjunction with, the disqualification of the conventional retributive justice 

system. Some matters were clear already, such as the decision that prosecution was 

antithetic to national reconciliation; now what was needed to complete the discourse 

of administrative will, cornpetence and effciency was an alternative that would support 

and promote reconciliation, and that could be cogently presented without having to 

commit anyone on the exact "operational" meaning of reconciliation. "Chile" became 

appealing for a variety of reasons, as it could stand al1 at once for most of what those 

in influence needed ?O insure, protect or simply publicly convey about their political 

strate@. 

We now leave the world of the drafters and the parliamentarians to have a look at 

the world of the Commission in practice. ln the new context of practice the definitions 

of reconciliation, of the function of truth, of what it meant to be victimized or to have 



Chapter 3: National reconciliaüon as public peace and quiescence 159 

victimized would be debated in a different way, by different people (and by the same 

people as well) and towards different objectives; and, unsurprisingîy, they would be 

further adjusted, transformed or entirely replaced. But the path of construction we are 

retracing is far more than the technical adaptations needed in the passage from 

"theory" to " practice. " 



The logic of shame and the logic of the shameful past: 
discursive consistency as a work in progress 

This chapter is the first of three that follow the TRC project into the Commission's work 

itself: in the perspective 1 have adopted, using a cinernatographic tem, there is no 

major "continuityw problern there. This is usually the point where conventional studies 

switch from analysing design to analysing effectiveness and success. Typically the 

questions are, 'was the TRC truly reconciliatory?" or 'did it really do justice?" 'Does the 

TRC chart an exemplary path between vengeance and forgiveness" (Minow, 1998: 57)? 

However, I am not prepared to explore these questions yet and the reason is simple: 

the meaning of "forgiveness," for example, has not k e n  settled yet; in rnany ways, the 

designing of the TRC is still going on. So to complete the investigation started in the 

previous chapters what needs to be done now is to follow the adjustment of discourse 

as it continues with new terms, the new language of actual practice. 

On this stage it is more interesting to ask how the TRC itself "didn reconciliation and 

justice, how it created a discourse and a practice about them, instead of assuming that 

these concepts have objective definitions or even arbitrary ones set in advance by 

Parliament. The story so far gives us no reason to assume that meanings are set and 

unchanging, quite the opposite; and even though with this chapter we kave 

parliamentaiy debates to look at the institution, the 'path" of the TRC project is not 
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finished; we cannot stop walking so soon. We now have a law, but the law does not 

say what to do, how to talk about it, how to present the work and the results, in al1 of 

its 14 000 words it only sets basic, abstract parameters: it does not even say what 

"reconciliation" is, and it cannot predict what the truth will look Iike, what stories will be 

told to the TRC or retold by the TRC. It only creates a new site where new contests, new 

misunderstandings, new differences and new problems will have to be worked out. The 

TRC is the law, but the law is not the TRC. 

This chapter asks the question, what if one called for a revolution and nobody 

showed up? What if you created an institution dedicated to replacing retribution by 

reconciliation, which you understand as acknowledgement and contrition, but no-one 

was actually acknowledging anything or demonstrating any contrition? I sirnplify, but 

essentially this is what the Commission was faced with when dealing with perpetrators 

from atl sides (though with remarkable exceptions). The reality of the perpetrators' 

d iscourse forced the TRC to re-invent itself, to rethin k its reconciliatory mission of 

redressing the moral order and restoring the victims' dignity. 

Early on the Commission's work was described by its creators, as well as analysts, 

as "restorative justicew because of a number of its characteristics. For instance its 

Reparations and Rehabilitation Cornmittee was to recommend a compensation scheme 

for victims of gros human rights violations and a series of syrnbolic reparations for the 

entire nation as a response to apartheid as a whole. This was the legal/criminological 

translation of the logic of nation-building, reconciliation and "historical justice." Parallel 

to this was what 1 cal1 the logic of the 'shameful past" which represents the historical 
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past not only as a series of individual crimes but as a period marked by an entire system 

of organized immorality and injustice where it became diffcult to see clear boundaries 

between right and wrong. This is the realm of 'political motivation" and "national 

reconciliation," where a history of injustice is finally acknowledged and set right, and a 

new reconciled, orderly, peaceful nation emerges. This had been articulated through 

Nuremberg and Chile. The acknowledgement of wrongs was also presented as a 

restorative characteristic because of the way it reaffirmed the dignity of the victims 

without the need for the punishment of the wrongdoers. 

In practice however reparations have not k e n  made and more importantly, 

perpetrators did not deliver uacknowiedgement," of their wrongs but rather "political 

motives" asjustifications. This seriously unc'ermined the consistency of the discourse 

of respect of victims, the restoration of dignrty and morality as articulated through 

acknowledgement, and therefore the entire idea of how the TRC was to effect 

reconciliation and restoration. In short, this situation threatened what analysts have 

seen as the pedagogic function of commissions. 

But since with very few exceptions the parts of typical restorative justice models 

related to offenders had been ignored-for instance involving them in solving the problem 

through mediation and negotiation or highlighting their responsibility for repairing the 

harm-there was enough conceptual r o m  for a çtrong discourse of personal culpability 

and moral condemnation. As it was realized that the acknowledgement of wrongs by 

perpetrators and their commandes would not be forthcoming it was progressively 

replaced by moral condemnation to fescue the normative/pedagogicaI objectives of the 
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Commission. What we have here could then be referred to as a logic of 'shame," that 

the TRC had a symbolic power to impose a moral penalty on the wrongdoefs by 

publicizing their actions, which was used to deflect and defuse criticism of the way the 

TRC "excused" criminals. 

This chapter starts with an exploration of the construction of the past as "shameful" 

in the mode of the tragedy, where good people committed gros human rights violations 

to setve a cause they befieved in, people did not understand what was happening, 

things degenerated out of hand, etc. Of course at this level of abstraction to be sorry 

or to offer apologies is akin to offering condolences at a funeral. It in no way needs 

imply any direct responsi bility, and a forüon contrition. The acknowledgement of wrongs 

by perpetrators never materialized, or rather it disappeared under block "apartheid 

denials," "orders" and 'political motives." The following section will describe the TRC's 

response to reality's unwillingness to conform to expectation: the direct perpetrators, 

those asking for amnesty for specific acts, were reconstructed within the TRC discourse 

under a conventional conception of criminal responsibility and a discourse of moral 

condemnation was used to take over the pedagogical and rehabilitative role of 

acknowledgement. The last section briefly explores what this new understanding implies 

for the evaluation of whether the TRC is an example of restarative justice or not. 

Because new practical knowledge can readjust discourse and transform not simply their 

application but the concepts themselves, "restoration" is not an objective standard but 

a continuously readjusted discourse. 
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1 POUTICAL M W A ï ï û N :  aaiNiff i  RESPûNSI8lUTV IN HISTûRY 

Mark Osiel (1997: 49) explains that war crimes trials are vast dramas made to bring to 

life mythological cornmon underçtandings, lay the narrative groundwork of a better 

future and through it produce some form of Durkheimian social solidarity. However he 

does foresee some major problems with this effort of pedagogic dramatization in the 

form of trials, mainly: the most efficient drama might not be entirely in keeping with the 

basic legal rights of the defendants and the legal objective of finding çomeone guilty 

may impose on truth various adaptations, and on this indeed much has been written 

from criminological, and especially frorn feminist perspectives (e.g. Biack, 1973,1989; 

Srnart, 1989). One might add that there are few things iess certain than the result of 

a trial for crimes comrnitted by and for the state, and the intended message may be 

skewed if the colonels are found to be "innocent," which in crirninal justice language 

means "not responsible." One other problern is that the most successful such trials, at 

Frankfurt for instance, are those of field agents and doctors who cornmitteci mind- 

boggling atrocities (see Lifton, 1986); politicians and comrnanders are usually relatively 

unaffected-while they should probably be, if the purpose is pedagogical, the fifst to be 

called upod3. 

These are precisely the reasons commonly aven for the adoption of the TRC 

approach instead of trials. Presewing the sarne pedagogic function to "redress the 

moral order" was clearly a central concern, just as we have seen in the literature 

13) See McCaRhy (1972) on the trials of those responsible for the 1968 massacre in My Lai, Vietnam. Even 
with evidence mat captains. colonels and generals had k e n  aware of the ongoing operation and had neglected to put 
a stop to it, and subsequently coweâ it up, the highest ranking soldier to be declared guilty was a lieutenant 
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sampled in the introduction: it was in fact the reason why a truth commission was 

judged to be better than triais at establishing the truth (truth and morality being in the 

same package in this discourse). Generally speaking on the ANC side the project in 

South Africa was to finally establish that apartheid was not a "mistake" or a good plan 

badly implemented or, in de Kierk's (1998) words, "misguided idealism," but really the 

radically corrupt mentality that it was. Therefore the opposition's actions, despite the 

intense propaganda of the former regime, were right al1 along (see Adam, 1998; Asmal, 

1992, Asrnal, Asmal and Roberts, 1996; Holiday, 1998; Krog, 1998; Minow, 1998; 

Omar, 1996; Rosenberg, 1996). As exposed in the previous chapters, under the 

parliamentary TRC mode1 this essentially amounted to taking truth as justice: 

establishing the truth about the past would insure that the future would be more moral, 

more safe, more conducive to democracy, in short justice in the future would be 

protected. Of course this very common conviction that truth alone would vindicate right 

made vindication superfiuous-as well as being pnina fade contrary to "reconcilia- 

tionW-which then became the source of the problem this chapter is about. If crime is 

not denounced, but only spelled out, it may appear to be excused. This is how the NP 

saw reconciliation, but clearly not people like Sachs and Boraine or the ANC in generâi, 

or in fact the TRC. The hortatory language and rnyths that held together these opposite 

views were about to Jose their relevance in front of actual practice and the cracks soon 

rea ppeared . 

The Constitution's post-amble and the TRC Act's prearnble meet around the 

concept of ubuntu, articulating forgiveness and amnesty around "acts, omissions and 
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offenses associated with political objectives and committed in the course of the conflicts 

of the past." The TRC Act mentions that an "act associated with a political objective" 

means any act or omission compatible with the Norgaard criteria already discussed. 

These involve comparing the motive with the circumstances in which the act was 

committed, its final objective and the presence of orders or Chain of command in order 

to evaluate the proportionality of the act with its objective in context (section 20, (1) (2) 

(3))': l submit that it was only a matter of time before the problem of the fundamental 

incompati bility of acknowledgement and political motivation would manifest itself 

concretely: offering politicai justifications for acts is the opposite of acknowledging that 

they were morafly wrong. In order to restore the dignity of the victims and prevent the 

shameful past happening again, to find a moral lesson in history, the Commission had 

to record multiple justifications as "political motivation" compounded by endless 

rationalizations in special hearings held for the parties, the judiciary, the armed 

resistance groups and the security forces. Overconfidence in the truth's power to 

ethically speak for itself was to involve the whole of the TRC in the creation and 

corroboration of political justifications. 

14) Full disclosure is not simply an arbitrary or capncious condition: it has its own justification. that of 
uncovering ail the t ~ t h  and not simply isdated acts, but also the structure behind them-and there must be some kind 
of organization if crimes were politically motiuated. More concretely, it also airned at breakingthe ranks, at convincing 
others that since they may be named it is to their advantage to apply for amnesty too before the legol deadline. 
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1.1 Understanding the circumstances of the past: just wars 

The TRC as a whole was designed to shed light on the 'circumstances" and "motivesn 

behind gros human right violations, and the AC'S work of taking statements from 

amnesty applicants is only part of that mission. Truth gathering was not limited to 

waiting for revelations from wongdoers or even admissions to already known facts, and 

at any rate both of these have been few and far apart. The Commission aJso listened 

to victims' stories, it actively investigated the past through its Investigation Unit and its 

Research Department, and it held special institutional hearings about specific areas of 

South African society. The Report presents this multiplicity of sources as a powerful 

triangulation effort to uncover the truth. One main reason for the triangulation was 

simply that the motives invoked by amnesty applicants had to be corroborated, the 

political affiliations verified, etc. The other reason was to counter the possibility that 

very few people would actually apply for amnesty, or at least that sectors of the social 

map of apartheid would fail to come forward at al1 or would be under-represented, 

leaving the historical record of circumstances incomplete (J. de Lange, personal 

communication; also in Asmal et al., 1996). This was simply good logic, and in fact 

proved to be the case, for instance, of NP politicians who by and large ignored the 

amnesty offer they had purportedly so ardently fought for during the negotiatbns. 

Without special "partyw hearingç, the circumstances in govemment, for instance, would 

have remained unknown. 

In the words of the HRC's leader of evidence, finding the truth involved a form of 

general cross-referencing of al1 the information gathered through the Cornmittee: 
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the primary purpose of the political parties' submissions, and obviously of this 
hearing, is to enable the Commission to determine a basis upon which to 
adjudicate, if you like, the question of political accountability, and to evaluate, 
whether in this instance, the National Party's acceptance, or otherwise where 
that appears, of political accountability, is consonant with that judgement (Adv. 
Goosen, leader of evidence, NP submission to the TRC, tram. p. 10). 

It was essentially left to the HRC institutional hearings to establish or confirm the Iine 

of cornmand and political justifications from the foot soldiers up to the politicians, and 

to detemine the levei of responsibifity of al1 actors. But from the start this also meant 

giving an opportunity to those actors to willfully take responsibility. This is what 

Chairperson Tutu said to Winnie Madikizela-Mandela at the closingof the hearing on the 

infarnous Mandela Football Club, a band of brutal enforcers she used to gain and 

maintain informai power in Soweto: 

we need to demonstrate that the new dispensation is qualitatively and morally 
different. We need to stand up to be counted for goodness, for truth, for 
compassion and not kowtow to the powerful. [...] There are people who want 
to embrace you. I still embrace you because I love you very deepfy. There are 
many out there who wanted to do so if you were able to bnng yourself to say 
something went wrong. [...] You are a great prson, but you don't know how 
your greatness would be enhanced if you would say "sorry, things went wrong" 
(Cape Times, 05.12.97: 1). 

In response Madikizela-Mandela did say that things went horribly wrong, but without her 

knowtedge. At the SADF hearing, Oeputy Chairperson Borâine commented on General 

Mortimer's submission: 

thank you for the professional description of the armed forces in al1 its various 
branches, a variety of services and activities that it has performed and of 
course many of those are performed today. I have to tell you however that rny 
overall impression is that this submission is breathtaking in its one-sidedness. 
i find it almost unbelievable that in 80 pages there can be no 
acknowledgement or acceptance that the SADF in implementing a policy of 
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apartheid could bear no responsibility for a singe death (SADF hearing 
transcript, not paginated). 

At  the political party hearings Tutu made this introduction for F. W. de Nerk and the NP: 

We have another opportunity in the TRC process for an exercise of 
statesmanship, not for the scoring of cheap points or making paw political 
capital, an opportunity to move, as 1 said, to the ANC yesterday, beyond mere 
legality, beyond a literal correctness to another plane, another moral realm 
where other dynamics, other values operate. You have such an opportunity 
today. Perhaps I should quote the words that Moses said to the children of 
Israel: "Today I offer you the choice of life and good, or death and evil. l 
summon heaven and earth to witness against us today. I offer you the choice 
of Iife or death, blessing or curse, choose life and you and your descendants 
will live" (NP oral submission 14.05.97, transcript p.2). 

So Commissioners obviously understood "shedding light on the circumstances" as 

providing a podium for peace offerings by various groups involved in the apartheid past. 

In keeping with the idea that truth is bound to reconciliation through acknowledgernent 

of wrongs, what was expected in these hearings were acceptations of responsibility for 

various aspects of apartheid society, and by extension participation in the "shameful 

past," in the climate of injustice and brutality of the day. Equally obvious frorn the 

quotes is that these hopes were met by M e  cooperation from the guests. 

There was, however, a simple solution. De Klerk testified before the HRC on behalf 

of the NP, essentially giving the "sanitized apartheid" version of history. But through 

research , compiling memos, policy statements, minutes, and the testimony of generals 

and some bureaucrats the HRC had still managed to piece together a portrait of the 

administration as responsible, through omission or commissicn, for the climate of 

violence that prevailed at the time (see Report, 5, 6: 100). And with it, it specifically 

laid blame on de Klerk's shoulders, so much that he felt he had to obtain a court order 
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to stop publication of the part of the Report concerning his involvement. And to date, 

well over a year later (April 2000), the Report is simply blank under his name (Report, 

5, 6: 103-4). The Commission's Report however still contains the essential of the 

findings ... through a quote from a book by notorious ex-state agent Eugene de Kock: 

yet the person who sticks most of al1 in my throat is former State President F 
W de Klerk. Not because I can prove, without a shadow of doubt, that he 
ordered the death of X or cross-border raid Y. Not even because of the holier 
than thou attitude that is discernible in the evidence he gave befoie the 
[Commission] on behalf of the National Party. It is because, in that evidence, 
he simply did not have the courage to deciare: "yes we at the top levels 
condoned what was done on our behalf by the security forces. What's more, 
we instructed that it should be implemented. Or - if we did not actually give 
instructions we tumed a blind eye. We didn't move heaven and earth to stop 
the ghastliness. Therefore let the foot soldiers be excused (Report, 5, 7: 18). 

This illustrates well the moral void left by the introduction of political motivations as 

part of reconciliation, which at the level of the HRC became political or historical 

circumstances. By requinng political motives in order to demonstrate that actions were 

not simply comrnitted on a whim or out of spite, personal gain, etc. flRC Act, 20: (3) 

(f) ( i ) ,  (ii)), it emphasised the organirôtion of the political system behind the individual 

acts and allowed exculpatory rationales to be articulated. 

The most cogent manifestation of these rationales was to appear with the argument 

of the "just war." That this argument would eventually surface during the proceedings 

was probably predictable at the time of the drafting of the Bill: already, the Pan- 

Africanist Congres was arguing in Parliament (as Iater in front of the HRC as well) that 

al1 "freedom fightersw should be given unconditional amnesty because they fought for 

a just cause (Parl. Hansard, May 1995: 1790). However, when it did eventually surface 
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it was in a rather spectacular manner: when in November 1996 the ANC insisted that 

its freedom fighters should be treated differently in ternis of amnesty requirements 

because they had fought a just war, Chairperson Tutu threatened to resign from the 

TRC. The just war fiap made more obvious the difference of interpretation of the law, 

and of "reconciliation" between the TRC and political parties. Because the Commission 

was "violation-driven" (Report, 5, 6: 73), amnesty decisions would be taken regardless 

of the morality of the acts and motivations, but the TRC reserved full rights to make 

moral judgements in its Report which, if we go back to the logic of "Chile" and 

"Nuremberg," was conceived by politicians as a major flaw of conventional justice in a 

setting of reconcifiation. In a press statement following a meeting with ANC bras 

Chairperson Tutu said that 

in the amnesty process there is fegal equivaience, and sornetimes the 
impression was created that that was not the case. And that is important, it 
has been clarified that that is accepted. It is in other areas that moral 
distinctions can be drawn. We think that it is legitimate and we've never 
questioned the right of the ANC to make pronouncements about the morality, 
and whether it is higher or lower, of their struggle (TRC press releases, 
10.11.96). 

Obviously this did not, in the end, cover the entire problem: the ANC, as the NP, made 

moral pronouncements, but the TRC never promised to adopt them. And days before 

the publication of the Report rnembers of the ANC hierarchy, not unlike F W de Klerk 

(but without success), attempted to postpone the release of findings about themselves: 

they argued that the Report was wrong to confuse freedom fighten who went too far 

with those who committed gros human rights violations in support of apartheid (ANC. 

1998; Mail and Guardian, 09.10.98). 
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In May 1997 the TRC heid a special seminar on the theme of the just war, inviting 

ex-SADF general and leader of the Freedom Front Constand Viljoen and ANC Deputy 

Minister of Defence Ronnie Kasrils to state their views about it. Viijoen is allegedly 

responsible for, among other things, an attack on a refuge camp in Namibia that killed 

at least 600, and Kasrils was an important MK commander before the transition. The 

actual contents of the debate is not particularly evocative, and as expected, Viljoen was 

fighting international Soviet expansion and tenorism, and Kasrils was fightingfor majority 

rule in South Africa, both "just causes." The fact that the debate was held, however, 

illustrates how the TRC was already concerned with the narrative of war and 

reconciliation held by politicians as an important element of the discourse of national 

reconciliation. While it is the rnost direct mute to making sense of "political motiva- 

tions" it opens a door that is not easily closed again, towards wholesale acceptance of 

al1 rationalizations put in the language of policy, history, beliefs, impressions, etc. Gen. 

Viljoen for instance appears a few more times in the story of the TRC, as the defender 

of what we might cal1 the forgive-and-forget viewpoint. He fought against the TRC in 

Parliament as leader of the extreme-right Freedom Front (FF). During the public 

hearings of the Standing Cornmittee on Justice he argued the need to "go back to the 

drawing board." He also appeared in front of the TRC during hearings on the South 

African Defence Force (SADF). According to him, finding the truth and furthering 

reconciliation could only be achieved through a general amnesty, followed by 

explanations from officiais in charge of political and securily organizations of their role 

as leaders and their opinion as to why abuses had taken place, and their 'confession 
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of wrongs in strategy" (submission to the Standing Committee on Justice, p. 16 of 

transcript; Parl. Hansard, January 1995: 50). A t  his appearance before the HRC he 

made no such confession, but did present a just war argument as a wholesale excuse 

of army actions in the field. 60th his plan and his deposition show how "political 

motivation" can slowly become not only a technical requirement of amnesty but an all- 

out, normatively significant excuse. We see the same rationality at work in the South 

African Police's 1995 subrnission to the Standing Committee (against a truth 

commission), which begins: "in the historical struggîe for power between the National 

Party and the African National Congres [...]" (TRC documents, written subrnission, p. 

l), entirely excusing SAP actions in a context of political struggle. 

This conception of 'historical struggiew represents the past as a tragedy, a form of 

dramatization that Osiel (1997) noted the accused to adopt fairly routinely in war crimes 

trials. The entire account of the era as 'criminogenicn disassociates the actions from 

the actors and deflects moral condernnation. This was also the tone for much of the 

institutional hearings, where many imporlant groups in the country, the legal profession, 

the media, the health sector, the churches, etc. often presented evidence that the 

whole of history was such and such, and no individual could do anything about it (or 

sometimes adrnitting that they in fact did not do enough). For instance, I attended the 

series of hearings on the "armed forces," and the HRC was served exposés by political 

leaders, security forces bras and freedom fighters on the power of history, conventions 

in war, about national destiny, Sun-Tm, Mao, Von Clausewitz, the techniques of 

counter-insurgency warfare and 'collateral losses." Always, the justness, or the 
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immaterial ity of the cause were emphasized , with the argument that everyone's reasons 

were good, noble ones, but that rnistakes were made, or that good people got carried 

away by the technologies of war. 'Historical struggîew implies a form of conventional- 

wisdorn historicism, that history causes itself independentlyfrom individuals, articulated 

almost exactly like the common bureaucratic excuse of there k i n g  faults in "the 

system," not in its agents. 

While of course the TRC refused to accept this logic, it originally stems from its own 

system of reference in describing the circumstances of the conflict. The branch the TRC 

was offering with the institutional hearings was a chance to admit responsibility and 

make amends through truth, as acknowledgernent. It was not taken, and the tone and 

contents of the hearings became incompatible with their goal: the tragic is not 

pedagogic. On the contrary, it implies inevitability, fate, impotence of the free will, the 

irreievance of morality, etc. This uncontrollable slide towards moral nihilism threatened 

to defeat one of the main purposes of the Commission. That is why the  Report uses t h e  

general corruption of the system to condemn al1 those responsible, including personally 

blaming some of those who did not apply for arnnesty and therefore will not be named 

at a hearing: 

It would, however, be misleading and wrong to assign biame for the gros 
violations of human rights only to those who confronted each other on the 
political and military battlefields, engaged in acts of commission. ûthers, like 
the church or faith groups, the media, the legal profession, the judiciary, the 
magistracy, the rnedical/health, educational and business sectors, are found 
by the Commission to have been guilty of ans of omission in that they failed 
to ad here or Iive up to the ethics of their profession and to accepted codes of 
conduct (Report, 5, 6: 74). 
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As for field agents, the Report, which includes sociological, psychological, political and 

other references meant to explain how violations on that scale could have taken place, 

puts it this way: 

it is neither simple nor easy to take a neutral or wholly objective stance towards 
perpetrators of evil deeds. Nevertheless, this part of the report needs to 
provide an understanding of dreadful deeds, without condemnation. At  the 
same time, as Browning, a leading holocaust scholar, puts it: "explaining is 
not excusing, understanding is not forgtving" (Report, 5, 7: 45). 

In its Report the TRC attempts to rescue its mission to educate about the shameful past 

by contradicting the tragedies presented at the HRC hearings, by attacking the logic of 

the "system" and by destroying the argument of the just war and "acceptable collateral 

losses. " 

But the dynamic prevailing in amnesty hearings was also centred around the logic 

of the system, in fact pushing it even further. It in turn amplified the need for a stronger 

condernnatory counter-reaction both in the Report and in the media appearances of the 

Commissioners. 

1.2 The practice of the amnesty hearing compounds the dynamic of justification 

Within the Amnesty Cornmittee itself amnesty is a purely technical, legal problem, t0 be 

granted if legal tests were satisfied; its written decisions are short and legalistic. Yet, 

technical as it attempts to be, the AC cannot help but produce a çystem of meaning 

about crime and those respnsible for it, simply by the very reality of its operation: while 

not spoken, the AC'S discourse is exemplified through practice. This subsection explores 

two basic manifestations of "political motivation" produced through the practice of the 
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AC. They illustrate extremely well the incompatibility of political motivation and the 

acknowledgement of past wrongs. 

Because of its administrative mission of exchanging amnesty for truth, truth about 

acts and truth about motives, the AC de facto (i.e. without explicitly articulating the 

logic) created a mode1 of amnesty that is more than a 'moral compromise" or a political 

expedient, as many have objected, but really the creation of a different moral space 

where gros human rights violations are caused by history, and where morality is 

impossible or irrelevant. Amnesty is given when sufficient political motivation is 

demonstrated, and the test of proportionality, innocuous as it may first appear, can 

create the impression, and provide renewed legitimacy to the claim that responsibility 

is only a by-product of extreme contextual conditions. 

In the New South Africa the well-worn rationale of having "fought comrnunism" or 

terrorism against the state is now considered 'mistaken" or wrong at least in the sense 

that the current political dispensation demonstrate that it was misguided; still it is 

recognized that it had powerful meaning at one time. The TRC accepted the idea that 

wrong beliefs were held by many in the past, and that 'evil deeds" were committed in 

accordance with them. Its Report mentions right at the beginning that "there are those 

who sincerely believed differently and those too, who were blinded by their fear of a 

cornmunist 'total onslaught'" (1,4: 1). And in the words of Chairperson Tutu: '1 do not 

for a single moment question the sincerity of those who believed that they were 

defending their country and what they understood ?O be its Western Christian values 

against the atheistic Communist onslaught" (1, 1: 56). However there is a major 
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difference in perspective: after considering what people "honestly believed," the TRC 

as a whole, as we have just seen, still attempted to condemn specific abuses committeâ 

in pursuance of these beliefs. The AC, on the contrary, granted amnesty without moral 

evaluation. Further, while amnesty already implies potential criminal responsibility, one 

element gives this entire system a slightly different meaning: the requirement that the 

motives be proportional to the "acts" (at no point does the TRC law ever mention the 

word "crime"). Without this test, the entire process might indeed have k e n  the simple, 

constitutionally imposed exchange of cornmodities it actually clairned to be: one motive 

for one act, for one amnesty. But because of this notion of proportionality, however 

objectively legalistic the AC process was, it articulatecl the same "shameful past" logic 

in line with the tone of those who testified at the institutional hearings of the HRC. 

The examples below were chosen among many for their power to illustrate two main 

rationales of tragedy and inevitability. 

1.2.1: Altemate teality 

If the perpetrators' ideology and sense of duty was coupled with perceptions of ufgency 

and danger, then even obviously illegal orders had to be followed. This is sometimes 

referred to as "siege mentality;" note the parallel with the argument that amnesty had 

to be given to protect peace: in both, perceived urgency is a deciding and legitimating 

factor. 1 n this atmosphere, or 'security police culture, " the difference between requeStS, 

instructions and orders fades. In one of his multiple amnesty hearings, ex-p~fice 

commander Dirk Coetzee had this exchange with a Commissioner: 
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--Comrnissioner: did you regard this request or instructions from van der 
Hoven to kill Mr. Mxenge as an order? 
--CoeQee: that is correct. in short, yes. 
-Q: did you regard it as-in that Security Police culture-as an order which 
emanated aiter an assesment of the necessity thereof had k e n  done? 
-A: that's correct, Mr. Chairman. 
-Q: do you still today believe that those were necessary or lawful orders? 
-A: absolutely not. 
-4: why do you think differently today? 
-A: well, at the time, yes, but with hindsight absurd and absolutely-l mean 
unjustifiable (amnesty decision, case #0063-96). 

The Committee accepted this description and granted arnnesty to al1 participants. Yet 

they so descri bed the "elirnination" of Mxenge: 

They intercepted the car in which Mxenge was travelling and dragged him out 
of it. While Brian Ngulunga stood by with a pistol in his hand, the others 
commenced to stab their victim. One of the blows struck by Tshikalange 
resulted in his knife k i n g  stuck in Mxenge's chest. He managed to pull the 
knife out and fought for his Iife. Such resistance as he was able to put up was 
brought to an end when he was struck on the head with a wheel spanner, 
causing him to fall to the ground. The stabbing continued until he was dead. 
He had been disembowelled; his throat had been cut and his ears had been 
practically cut off. His body was found to have 45 lacerations and stab wounds 
(ibid) . 

And it concludes, 

it is quite clear from this evidence and from the evidence of the other two 
applicants that they considered this to be an act performed as part of their 
duties as policemen on the instructions of senior officers who would 
undoubtedly have satisfied themselves as to the necesçity of it (ibid). 

The actions are king described in contrast to common criminality. Because there were 

orders, a legitimate state organimtion, and a danger to be eradicated, even though the 

acts constitute gros human rights violations, or in fact because they do, the applicants 

have met the legal criteria (the Norgaard criteria plus full disclosure of the acts) set for 

amnesty. 
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The same logic is objectn/e/y applied to al1 sides. In the case of the "Heidelberg 

Tavern massacre," "soldiers" from the Azanian People's Liberation A m y  (APLA), the 

"armed wing" of the PAC, walked to a window and sprayed the inside of a local pub 

chosen more or l e s  at random, or with great incompetence, with assault rifle fire. 

Some of thern entered the building to continue shooting from inside. One faunched a 

rifle grenade wrapped in nails into the tavern but it failed to explode. While fleeing they 

also killed the owner of a nearby restaurant who had corne out to see what was 

happening. This is how Humphrey Gqornfa, the leader of the group, described his 

involvement in his written application to the TRC (with the obvious help of his legal 

representative) : 

1 did not carry out the operation of any of APLA's operations for that matter, for 
personal gain or for my benefit. I faithfully and diligently canied out the 
instructions which I was given by those in the APiA cornmand. As far as I was 
concerned, the attack was to get the land back from the whites who had taken 
it away from the African people through violent means. [...] As I indicated in 
my application, I do sincerely regret the loss of Iife occasioned by the attack 
and I wish to convey my sincerest apologies to the famiiies of those who were 
killed and injured in the attack. I wish to ask them for their forgiveness 
(affidavit su bmitted to the Amnesty Cornmittee). 

The Amnesty Cornmittee found that 

they were quite clearly acting on behalf of APLA, a publicly known political 
organisation and liberation movement which was engaged in political struggle 
against the State at that time. In this regard we refer to the reaçons given in 
the St James Church decision [where APiA soldiers attacked a crowded "white" 
church with grenades]. We are also of the view that the applicants did not act 
for personal gain or out of personal malice, il1 will or spite directed against the 
deceased and the victims. It is quite clear that they had no personal knowledge 
of these people and that they had rnerely k e n  sent there by their organisation 
to act on its behalf (AC, case #0949-96). 
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While it is hard to see how savage attacks against civilians or peace activists can 

actually be carried out 'without il1 will," especially since the PAC in its institutional 

submission essentially accepted that the attacks were done in revenge for- police killings 

in townships, the logk of the absence of personal gain is ovewhelming. If there is no 

personal gain in such a grueçome attack, then there must be exceedingiy good and 

powerful political reasons or inescapable orders. 

In these two stories the test of proportionality of the motivation, while strictly 

technical and objectively described in the text of the decisions, de facto situates the 

actions within a logic of inevitability. On the one hand, the factual elements are not 

open to interpretation, they are established, and on the other the motivation is not 

evaluated as to its power over the actors (because this would amount to evaluating 

political views, Le. to political bias on the part of the AC). The implied conclusion is 

always that in the absence of il1 will, it is impossible to differentiate between right and 

wrong. My point is not that the legal criteria set for the AC'S operations are 

unimportant, or subverted, etc. I do not think they are, or at least not in any especially 

significant way. Rather, there is a specific mentality k i n g  articulated and practised 

through holding hearings, with the legalism, with the constitutional amnesty provision, 

with the objective tests of proportionality. Political motivation has becorne more than 

a legal criteria, it actually justifies amnesty. 



Chapter 4: The logic of shame and the lodc of the shameful past 181 

1.2.2: The impenetrable other 

1 will not begin a philosophical analysis of "othemess" or related concepts, as the 

argument here is much sirnpler: we accept that in general we do not know how other 

people think, and this can only be more true during a violent conffict and the absence 

of any dialogue. Based on this simple principle, the depiction of the apartheid era as 

a tragic misunderstanding between individuals and at the national level was further 

reinforced: it could have al1 been solved earlier if only people would have stopped and 

talked; which in the end is precisely what happened. The idea of amnesty takes its root 

in the negotiated settlement at this level too: a passage from an era of dispute to one 

of understanding. Of course there were those who did have criminal intentions, or 

clearly abused their powers at the time, but the extreme circumstances of the day were 

important factors in those bad decisions. 

The otherness theme is in some ways corollary to the 'alternate reality." The ANC 

is obviously not a communist organization, as its neo-liberai economic agenda 

demonstrates. 1s it possible that military intelligence could have been so wrong when 

it adopted and persevered in the 'communist onslaught" doctrine? Or was it, as rnany 

contend, that the fall of the Soviet Union in 1989 caused a sea change in the objectives 

of the ANC? Theories abound, some solid, some weaker. But al1 point to the idea that 

it is entirely to be expected that one can make serious, fatal mistakes when evaluating 

other people's intentions, that it may have seemed that the ANC was a communist 

organization, etc., all the more so when they are elusive "terrorists." 



Chapter 4: The logk of shame and the IoBc of the shamefbl pas  182 

Clive Derby-Lewis was a founding rnember of the far-right Conservative Party (CP). 

This political formation was (and still is) vinilently opposed to majority rule and opposed 

the new Constitution and the elections. During the transitional negotiations, he 

convinced a recent Polish immigrant narned Janusz Walus to assassinate popular South 

African Communist Party (SACP) leader Ch ris Hani. Walus says he wanted to avoid the 

establishment of Polish-style cornmunism in South Africa. Hani was on a "hit list" of 

important people promoting majority rule in South Africa, drawn by Derby-Lewis and his 

wife (though they both deny her participation), and his rationale was that killing one or 

some of them rnight derail the transition process, cause chaos and open a window of 

opportunity for the right wing to seize control of the country. In April 1993 Walus 

followed Hani back to his home from the supermarket and shot hirn four times; he was 

caught a few hours later. The murder triggered widespread demonstrations and 

threatened to again suspend the on-and-off transitional negotiations. 

Whether or not the murder was successful in creating chaos, it is fairly obvious that 

this is a posterion' reasoning; still, the AC was prepared to go aiong with this story. 

Instead, the application was rejected on the grounds that Derby-Lewis had not acted 

within the authority or general policy of the Conservative Party (even though he was a 

founding rnember), and failed to make full disclosure. The AC also accepted his 

explanation that pan of the objective was "to strike a blow for Almighty God and 

Christianity against the anti-Christ Communisrn in the fom of the leader of the SA 

Communist Partf (Derby-Lewis's written application to the AC). More interesting is the 
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way Derby-Lewis articulates the effects of such extreme portrayals of 'the enemy," that 

they actually come to replace the ne& for information about them: 

MR BlZOS [advocate for the Hani family]: You killed a person as an act of war 
who, four days before his death, was caliing among a multitude of people, for 
peace, Mr Derby-Lewis. 
MR DERBY-LEWIS: Mr Chairman, he called among a multitude of his people. 
He did not phone me up and Say, Men, I am going to make this speech. He 
did not phone, he did not advise Dr Hartzenberg as one of the leaders or Dr 
Treurnicht as one of the leaders that he was a man of peace. t want, Mr 
Chairman, l am quite sure that senior mernbers of the CP will confiun that at 
no time did Mr Hani ever bring his intentions, excuse me, his intentions to the 
attention of the Consewative Party or the right. So, how would we know about 
that, Mr Chairman, unless we watched the N programmes, which I have 
already said, I have not watched (Pretoria hearing transcript, day 7,19.08.97). 

Yet, Derby-Lewis's first 2 days of testimony consisted in presenting dozens of newspaper 

clippings purporting to show how dangerous Hani was; maybe his attention to the 

media is selective. At any rate the point is that he did not know what was on Hani's 

mind, perhaps Hani had been lying in the media, etc. And we can see how this 

ideological selectivity itself becomes part of the very explanation of the acts: the RepoR 

recognizes this dynamic when it makes the finding that 

in the opinion of the Commission, the kind of rhetoric ernployed by politicians 
[...] was reckless, inflammatory and an inciternent to unlawful acts. This led 
to a blurred distinction in the minds of the security forces between perçons 
who posed a real danger to public safety and those who simply opposed the 
policy of government and consequently between those who might be legitimate 
targets of military action and those who were not (5, 6: 90-1). 

There are of course countless victims of violence who were not famous or important 

people Iike Chris Hani or Steve Biko, or not killed by famous people like Eugene de Kock 

or Dirk Coetzee. But if Hani's appearance on tetevision disavowing violence remains 

unheard, it is easy to see how the unknown activist may be taken for something he or 
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she is not. The absence of unified history, the fact that there was intense rhetoric, 

ideology that blurred distinctions between combatants and non-cornbatants is identified 

as an important cause of the "conflicts of the past" and the circle of violence. 

These are al1 stories of diminished responsibility. Both what was "known" and what 

was ignored caused mistakes and abuses to be committed. Even when amnesty is not 

granted the same logic is stifl reinforced because it is understood to be the source of 

the parameters of evaluation: when an application fails, it is because properly 

indemniving elements were not present or set criteria were not met. Let us consider 

an example. In keeping with what I have said in other chapters about the 

disappearance of racism from South African history, in contrast to the mistake of the 

"communist onslaught" that of the " black danger" (swart gewaar) is not an acceptable 

excuse: no-one could have been "sincere in their belief" that bfacks were inferior to 

whites. While the first one is an open justificatory door the latter is utterly rejected. and 

accusations of racism are used to oppose arnnesty applications. Regardless of the 

specific rationale behind the rejection of racism as a "political motive," the fact that it 

is rejected further contributes in building the discourse of diminished responsibility 

because it is yet another instance where the AC listens, evaluates, and attributes 

amnesty based on the power, cogency, legitimacy, etc. of the motive/excuse+ven 

though it is presented as specifically avoiding this. 

What is important here is not to analyse whether or not moral choices are equally 

easy or difficult regardles of context, and if I were to indulge in this type of analysis for 

a moment I would certainly accept that in some contexts moral choices may indeed be 
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impossible. Rather, I tried to describe how this aspect of the Commission's work is 

taking it away from its mission to restore and reaffirm the new moraiity of the new South 

Africa. Because the practice of accepting. indeed requin'ng adequate motivation as a 

basis for pardon was opening the door to full justification; because of both the wideiy 

held discourses of the "just war," sanitized apartheid, etc. and the generalized absence 

of contrition of the actual applicants, the moral mission of the TRC had to be rescued. 

Amnesty definitively subtracts successful applicants from possible investigation and 

prosecution under South African lad5. Seen as a whofe, it was meant as a part of a 

well-rounded, rational and effective alternative solution to the conflicts of the past 

through the work of the three mutually completing committees. By definition it 

constitutes the TRC process as an "alternative to punishment," but only insofar as 

traditional punishment, prison, is k i n g  averted; as we will see in a moment there are 

other modes of punishment available. It is a mistake to assume that because prison 

is not involved the drafters imposed a strict restorative or non-punitive modef and 

attitude. The construction of justice and reconciliation under way here is not that simple 

and as we have seen the extent to which the law actually dictates a specific approach 

is far from clear. lt certainly sets a tone, and cornes with a supporting discourse, but 

15) There remains the possibility thatamnesty beneficiaries might be a m e d  and prosecuted abroad. forthree 
mes of reasons. alone or in combination: a) they have committed crimes outside of South Africa. so-called 'Cross- 
border raids" in France, the United Hingdom, but also, of course. in nearer Lesotho, Zimbabwe. Angola, Namibia. etc. 
b) They have committed crimes of international jurisdiction, such as @os human rights violations, war crimes. 
genocide, torture. c) They haveviolated foreiw nationals' human rigtits in South Africa (e.g. the cunent Pinochet case). 
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both are fluid and fragile constnicts open to reinterpretation. What we have just seen 

in the preceding section was the appearance of a context of practice that made the 

meaning of Iistening to perpetrators different than had been anticipated. As it turned 

out, it was not reconciliatory at ail, at least not in the way "reconciliation through tfuth" 

had been articulated up to that point. The combination of political motives as 

continuing justifications, the "just warw development and the continued "apartheid 

denial" of the old elites could have turned the TRC away from its mission of establishing 

right and wrong had it not taken over the responsibility of "acknowledgement." 

2.1 Restoring the moral order: from acûnowledgement to condemnation 

There are two facets to the intended 'pedagogic" function of the TRC: to produce 

general information about the past, but also to publish the acknowledgement of 

wrongdoing through the appearance of perpetrators asking for amnesty and confessing 

to horrendous crimes. The first two lndemnity Acts, but especially the 1990 one, 

already demanded that indemnity be granted for specific acts only, instead of what up 

to then had been the international models: either blanket or group amnesties or, on the 

other extreme, amnesties for specific persons (e.g. an important human rights advocate 

or an opposition leader). Further, the 1990 Act included the administrative use of the 

Norgaard criteria, at least in principle (this is not spelled out in the law). The TRC went 

much further: it demanded that the acts be explicated in every detail, including naming 

accomplices, describing the chain of command, etc.; in addition, this would have to be 
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done in public view: 'perpetrators were not able to take refuge in anonymity or hide 

behind national amnesia," says the Report (1, 5: 62). 

This is how many were defining 'acknowledgement" in the previous chapter. It was 

to include the recognition that the acts were plainly wrong, and not just mistaken, and 

certainly not justifiable. We have seen that this acknowledgement was largely absent, 

mostly because of the way political motivation played out in the real world of the 

amnesty hearing and the institutional hearings. Combined with the impossibility of 

insuring or forcefully producing contrition, while still arguing that restoring victims' dignity 

and vindication can and must be done through acknowiedgement, the truth-telling itself 

became an opportunity for denunciation. Because 'acknowledgement" of wrongdoing 

had to corne from the Commission itself, which was not a pany to the acts, it was 

transformed into condemnation, and contrition into shaming. One very important 

element of the discourse of 'truth as justice" was always that truth serves to expose 

wrongs, it is not a morally neutral account of events. It will immediately show how 

criminal and depraved these actions were, and this is what constitutes its power to 

restore the moral order. 

Asmal makes this point repeatedly in his 1996 book on the subject (written in 

collaboration with his wife Louise and Ronald Suresh Roberts). As we know, Asmal is 

not only credited with k i n g  first to make the possibility of a truth commission in South 

Africa politically thinkable (see Asmal, 1992) but also participated in the drafting of the 

original Bill. In the 1996 book, tellingiy titled Reconciliation Thmugh T M :  A Reckoning 

of Apartheid's Criminal Gowmance, he argues that the TRC was legaliy empowered to 
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demand contrition as part of amnesty applications. As for the cultural significance of 

amnesty, he gives the example that 'General Videla, Magnus Malan's Argentine 

counterpart, inspires today such horror that his neighbours-essentially apolitical 

suburbanites, apathetic under the previous regime-cross the street to avoid sharing the 

sidewalk with himn (48). Chairperson Tutu says in his introduction to the final Report 

that "there is, therefore, a price to be paid. Public disclosure results in public shaming, 

and sometimes a marriage may be a casualty as well" (Report, 1, 1: 35). In a late 

1997 news article he defended amnesty in the same language: 

he has had to say in public, in the full @are of television lights, I killed, I 
tortured. And maybe his wife and children are hearing about it for the very first 
time. His community are hearing about it for the very first time. It is a very 
high price they are paying. This is a moral universe. Right and wrong matter 
(Mail and Guardian, 19.12.97: 5). 

The idea that right and wrong are, and perhaps can only be, determined and 

administered through (informal) punishment, or "paying a price," could not be stated 

more clearly. The point of view is also reiterated by Deputy Chairperson Boraine (1996) 

in a speech given in Brussels: 

there are many implications flowing from generai amnesty, which really 
amounts to impunity. These arnnesty laws have made it possible for those 
responsible and guilty to escape any trial or any punishment wtiatsoever or 
even to acknowledge their involvement in the violations of the ps t .  [... in the 
TRC process] applicants for amnesty must complete a prescribed form which 
is published in the Government Gazette and which calls for very detailed 
information relating to specific human rights violations [.. .] make full disclosure 
[...] these hearings will be open to the public (not paginated). 

Boraine does not actually spell out, above or anywhere else in the speech, any form of 

concepts such as "condemnationW or 'public denunciation;" however he compares the 
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amnesty aven by the TRC's Amnesty Cornmittee to blanket amnesties given in Latin 

American countries, showing the irnponance of pu blicly acknowledging wrongdoing in 

terms of adverse consequences for the perpetrator, mostly in the form of identifying, 

naming him: this is not "impunity." But that was still early in the Commission's work. 

At the end of 1997 he was sued by the NP for not k i n g  objective and "publicly 

[making highly critical remarks in respect of the Applicant and its leader and the way 

in which the Republic was govemed when the Applicant was the governing party" 

(affidavit to the High Court, case no. 8034/97). Boraine later apologized, but the stand 

of the TRC had definitively changed. 

In these quotes shame is not 'reintegrative" (e.g. the work of Braithwaite; 1989, 

1996'~) but essentially punitive, stigmatizing shame, entirely in keeping with what 

Braithwaite would refer to as a traditional characteristic of penal justice (1996: 6). Or 

if it is "reintegrative," it is through expiation17. It may appear short of proportional 

punishment but overstating the punitive aspect of truth-telling might have frightened 

away potential amnesty applicants; no matter how punitive the TRC confession is said 

to be, it always had to appear indisputably l e s  so than the conventional justice systern, 

since that systern was the 'stickw used to convince wrongdoers to apply for amnesîy. Be 

that as it may, clearly the logic here had become one of crirninal responsibility and 

16) One suspects that one reason for Braittiwaite to cal1 his plan 'reintegrative shaming" is to deflect 
a c C ~ S 3 t i O n S  Of encoumgmg or -coddling criminals." What he in fact describes is mild contrition, not shame. 

17) Semantics again c m  make any case. 'Restarative" justice can mean restonng the moral order or reçtoflng 
relationships. Reintegration can be done through 'payingyour debt to society" or through repainng the damage done. 
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retribution-that truth-telling is as punitive as the Constitution allowed. Remember, 'al1 

the truth and as much justice as possible." 

At the opening of the Commission the discourse about perpetrators had k e n  

entirely different. Compare the above with this 1996 quote by Tutu, at which time truth- 

telling was more Iike confessing: 

but there is something I would like to say to those perpetrators [who have not 
come forward]. You are free to hope you will get away with it, you are free to 
take the risk that you will not in fact be prosecuted if you don't ask for 
amnesty. Being inhabitants of a moral universe, you should understand there 
is no lie that c m  prevail forever. The truth will eventually out and you will 
regret it if you did not take advantage of the amnesty provisions. When you 
come forward and confess you are guilty, you will lighten the burden of us al1 
(Truth Talk, 1, 1: 1). 

He does add that coming forward is "costlyw but for both victims and perpetrators, and 

that "after al1 it is better to live in a country which is stable and peaceful, wtiere people 

are reconciled" (Ibid). This was an entirely different discourse, meant to encourage 

potential paRicipants to confess, showing confession as a swift pull on the bandage, 

certainly not as having lasting negative consequences. At this point it was clearty still 

the same "historical justice" that was k i n g  built with 'Chile:" equal security and 

prosperity for all. One more quote from Chairperson Tutu, from 1996, just before the 

first (it was extended three times) deadline for amnesty applications was to fall: 

to apply for amnesty is not necessarily to admit you have done something 
wrong; indeed, you are able to tell the Amnesty Committee that you are proud 
of what you did, albeit that it constitutes an offense under law. There is no 
requirement in the law that amnesty applicants should express remorse flRC 
press releases, 9.12.96). 
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There was a rather clear change in this discourse dunng the operations of the TRC, 

when "not necessarily" worked out in practice as "not at all." Paraflel to this, there was 

also at the time an entire " branch" of discourse about how perpetrators could be helped 

to overcome their trauma, their guilt, etc. by coming foward. Asmal participated in this 

discourse as well. Compare this next quote, from 1994, with the argument exposed 

a bove: 

and however big they are about it, perpetrators cannot forgive themselves. 
Healing can only take place once the facts are known [...] It is only those who 
seek to hide or distort the truth who will be at risk before such a commission 
(K. Asmal in Boraine and Levy, 1995: 29). 

That is very different from what he would say in his 1996 book, where those who come 

forward were to be identified as morally depraved, and not to be shared a sidewalk with. 

Commissioner and Deputy Chairperson of the HRC Wynand Malan: 

the tragic reality is that only [when the truth about "horrifie deedsw is known] 
can our lives be shared and can we make peace with where we come from 
separately. [...] Only afterwards will we be able to carry together, to bear the 
whole of the baggage of our separate pasts, which will relieve the road if not 
the memory (TRC press releases, 16.05.97). 

Commissioner Malan later wrote a "minority position" in the Report arguing that the 

accusatory tone of the Report was overstated: "as it is, various findings appear to me 

to display, if not a lack of understanding of, then certainly a lack of empathy with certain 

groups living within traditional or nationalistic value systems who were Party to the 

conflict" (Report, 5, 9: 8). 

In the case of violators from the anti-apartheid corner the rationale of 

condemnation did not apply in the same way, but it was still felt. FÎrst, most of them 
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were already named, and their actions widely publicized. They had already ken, for the 

most part, accused and in many cases tried by the previous regime, sometimes with 

great fanfare: the hearingsis of the AC show that more than half the ANC members to 

apply did so from prison (419 out of 809). while 17% of security forces personnel were 

in the same situation (46 out of 270: TRC website, figures at 10.98). Second, for most 

freedom fighters an amnesty application has an entirely different meaning. Whife it also 

involves abuse and brutality, their defence of the "just war" is actually vindicated by 

contemporary reality: they won. This may explain, at least in part, why so many ANC 

politicians applied for some kind of amnesty, while those on the NP side can be counted 

on the fingers of one hand (which further enhances the discrepancy in the proportion 

of applications made from prison). That the 'shaming" function was not equally 

effective across the board, at the same time, made it perfectly compatible with the 

original ANC goal of denouncing apartheid as a whole and not only gros human rights 

violations. A few days after his election, Minister Omar put it this way: 'many South 

Africans will be shocked by the extent to which elements within the apartheid system 

were prepared to go and did go to prevent the democratization of ouf country" (Parl. 

Hansard, May 1994: 188). However, we have seen what reaction was caused by the 

Commission's bundling together of human rights abuses from al1 sides; I do not think 

there can be any question that the condemnation of ANC abusers was clearly felt. 

18) I only consider the hearings since the bulk number of applications contains too many cases mat did nOt 
meet basic TRC criteria (close to 4 000) and were immediately disrnissed, for instance the wild gambles of incarcerateci 
criminals. 
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These examples show that the kind of responsibility that slowiy developed in the 

TRC discourse was fully "criminal," in the sense that it became closely enmeshed with 

the concept of retribution, that something must be done to the perpetrator in order to 

"restore" the moral balance in society. This switch was easy since it was rigorously in 

keeping with widespread, uncontroversial or dominant conceptions of criminality and 

penal justice. It also happened to match the point of view that the apartheid regime 

was a criminal one, which the ANC and other anti-apartheid organizations had held for 

most of this century but had been set aside to make room for the political discourse of 

reconciliation. In that way it was somewhat of a return to the sources of the 

problematization. "Criminaiizationw was also compatible with conventional representa- 

tions of gross human rights violations, so it was natural to bring it back as part of the 

pedagogic effort to "restore the moral order." 

But it is an entirely different 'restorationW from what is typical in alternative justice 

schemes, where the focus is on what needs to be done for others, and done by the 

perpetrators (Zehr, 1995). Under that model, what is important is to repair the damage 

done and special attention is paid to the ways in which the perpetrator can participate 

in the rebuilding of relationships, or in this instance acknowledge wrongdoing in order 

to restore dignity. But that would have meant rnuch more than factual knowiedge, as 

Chairperson Tutu pointed out, easily pleased when some would recognize wrong on their 

own: 

last week we had an extraordinary thing happen when 4 former NP Cabinet 
Ministers testified in the State Security Council heafing [of the HRC]. We could 
Say they did not tell us who gave the orders to kill, but mat would really be to 
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split hais. Just note what they did say. They said apartheid had no moral 
basis. It was an immoral policy. mat is a great deal more than anyone has 
said so far and they did not evacuate their apology by letting it die the death 
of a thousand qualifications (Tutu's Press Club speech of 21.11.97, TRC 
documents, emphasis is mine). 

What was to be established, more than pure fact, was the particular ethos of the group 

which produced the acts and made the TRC necessary. To do this it is more important 

to hear admissions of immorality than of actual actions, and it is cruciai to ensure that 

if acknowtedgement and contrition do not occur on their own, at least the Commission 

can be there to condemn. The evident frustration at the rarity of testirnonies such as 

this one made that necessary. Note that even in this case acknowledgement is not 

really complete, it only falls into a new category: besides those who acknowledged 

actions but not their having been wrong, those politicians acknowledged wrongs but 

remained funy about their participation. 

2.2 Working around the contradiction of condemnation and arnnesty 

In order to hold this discourse of condemnation and moral order white grantingamnesty 

to wrongdoers and stil! deflect accusations of defeating the ideals of justice, of being 

"soft on crime" or of "coddling criminais" or worse, not k i n g  true to its own moral 

standards, the Report, as well as most speeches made in support of the Commissiori, 

make use of two available "technical" ways to restore a measure of coherence within 

the general TRC discourse. 

First, it is argued that amnesty was both indispensable and, at any rate, outside the 

TRC's power to change, channelling the controversy away from the Commission's work. 
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The introductory sentence to the Report's explanation of the concept of 'accountable 

am nesty" reads: 

the negotiated settlement in South Africa averted the costly return to the 
politics of confrontation and mass rnobilization [...] the post-amble of the 
interim Constitution thus placed an obligation on South Africa's first democratic 
government to make provision for the grantingof amnesty (Report, 1,5: 57-8). 

We have heard this argument before. There is no point disputing that the Constitution 

predates the TRC and that it contains an amnesty provision, and that therefore it is 

binding to the Commission's work. The story of the creation of a TRC-supporting 

discourse, needless to say, is not about the fictitious. untrue or reality-defying 

construction of a lie. Saying that the discourse is "created," does not mean that the 

historical or factual elements it refers to are manufactured. It does not exclude the 

possibility that the creation is grounded in reality in a number of ways. However it mus  

point to the high tevel of conceptual "playw that inevitably remains: obviously if the 

constitution was that deteminant, a TRC law would have been superfiuous. If the TRC 

law was that determinant on the Commission's activities then amnesty commissioners 

would have been superfiuous. What we see here are contingent choices k i n g  made, 

and a discourse of obligation k i n g  constructed to gloss over the contingency. By using 

a narrative of obligation instead of one of choice to describe action, actors gloss over 

the unpredictability of the results and make the world appear as strictly ruled by 

necessity and govemment by administrative rationality. 

In this specific case, the argument is not that amnesty is just, but that it is 

instrumental in allowing a measure of justice to be done. Kader Asmal: 
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[I say to those] who argue that immunity would be an amont to justice, that 
they simply do not understand the nature of the negotiated revolution that we 
have lived through. Their argument is with the Constitution, not with this Bill 
(Parl. Hansard, May 1995: 1383). 

He might mention that he himself was a key negotiator during the transition, which 

makes this argument somewhat disingenuous. One cannot argue that obligations 

flowing from one's own previous actions are justifications for the next; at best this only 

shows a retrospective look at the path just made. This argument in no way disputes 

that imrnunity is in fact an affront to justice, it posits that it is a necessary one, thus 

leavi ng room for moral condemnation. The construction of necessity is necessary in its 

own way: the limits we impose on ourselves are precisely what provides the powerful 

discursive tools we need in the construction of practices. Without obligations, nothing 

couid be done. 

According to Chairperson Tutu "There is no doubt that members of the security 

establishment would have scuppered the negotiated settlement had they thought they 

were going to run the gauntlet of trials for their involvement in past violations (Report, 

1, 1: 22). Perpetrators are portrayecl as having fomd the transition negotiators to 

produce an amnesty clause of some kind, and this is an image everyone can share, 

even if for different reasons: for the NP, it was tenorists who insisted to be let free 

before they put an end to their activities, for the ANC, apartheid agents within the 

security forces could have taken over the country and jeopardized the democratic 

transition. Regardless of our evaluation of these arguments, they al1 release the TRC 



Chapter 4: The loac of shame and the logiic of the shamefül psst 197 

from accusations of being unjust or coddling criminals by putting the blame elsewhere; 

they allow it to go forward. 

Further, amnesty was also said to be necessary to get the truth, to establish the 

history of South Africa. Wthout it, the secrets of apartheid would lay forever buried. 

The Report clearly States that 

the amnesty process was also a key to the achievement of another objective 
[other than national peace], namely eliciting as much truth as possible about 
past atrocities. The primary sources of information were the perpetratorç 
themselves who, without the option of applying for amnesty, would probably 
not have told their side of the story (Report, 1, 5: 64). 

Again, as Minister Asmal put it before the parliamentary vote on the TRC bill: 

we mus  deliberately sacrifice the formai trappings of justice, the courts and 
the trials, for an even higher good: truth. We sacrifice justice, because the 
pains of justice might traumatire our country or affect the transition. We 
sacrifice justice for truth so as to consolidate democracy, to close the chapter 
of the past and to avoid confrontation (Par. Hansard, May 1995: 1381). 

The relationship between the general discourse of the TRC and the specifics of amnesty 

is cornplex: at times, amnesty is an imposition made on the Commission by the 

necessities of the transitional negotiations; other times it is an indispensable instrument 

for gathering truth. In both cases, it calls on that special history that made both the 

crimes, the transition and the TRC realities: the amnesty is the concrete result of the 

same contextual forces that made everything happen the way it did. Amnesty, like 

crime, is a product of unfolding history, it is necessary and unchangeable, and so part 

of the sharneful past. 

The second way to manage the controversy of amnesty was to contain it to a 

specific area of the TRC1s work, that of the Amnesty Committee. This was easily done, 
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since from the start the AC was designed and designated as a commission within a 

commission, totally independent, staffed by judges, etc. For instance, in one case in 

late 1997 the AC granted amnesty to 37 ANC politicians for what the appkants 

described as the unwitting moral support they may have procured at the time to 

extrernists who went too far. This caused great stir and was used to gfeat e f f m  by 

opposition parties, and especially by the 'apartheid-cleanw Democratic Party, who could 

afford to condemn everyone: it sounded like amnesty was k i n g  granted for unnamed 

aCtS and as a block indemnity to members of the govemment-dangerously close to the 

public confirmation that amnesty for political crimes, as hammered out by pliticians, 

was from the start really a self-pardon. I do not think this was a proper intefpfetation 

of the case but that is not important. The interesting part of the story, for our present 

purposes, is that in the face of the controversy the TRC as a whole actually contested 

the AC'S decision before the courts. t think this illustrates rather vividly how the IO@C 

of complete independence of the AC was protected, to the level of apparent antagonism 

or at least intense difference of opinion with the parent Commission. The decision WaS 

quashed, but even if it had not been this was a win-win situation in terms of sêpârâting 

the "di@ work" of the AC and utilitarian/obligatoiy amnesty from the higher moral goals 

of the Commission as a whole. 

3 b G l C A l  COHERENCE AS A WOUK IN PROûRLSS 

So we have a mentality driven by the need to restore moral standards and demonstrate 

the wrongness or criminality of individuals, of çyçtems, of the 'apartheid govemancew 
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and to 'prevent the shameful past happening again." At  the same time we have 

unexpected consequences in the constant, repeated, and fully accepted litany of 

justifications demanded and offered as conditions for amnesty. This created a break in 

the consistency of the discourse, one which absolutely had to be filled or at least 

glossed over. Otherwise a fundamental contradiction would have k e n  left visible, 

threatening to destroy the ability to even speak of the TRC as an institution, to hold a 

discourse of reconcifiation and morality as compatible; the TRC would have been 

splintered into oveRly self-defeating objectives and mentalities. As custodians of the 

solution to the problem of the apartheid past, TRC actors had to protect their ability, 

competence and authority to speak of the problern that defined and legitimized their 

work. Othewise they would have faced the possibility of absolute, radical failure, of 

becoming irrelevant and creating the necessity for another solution, another situation 

where going on is problematic. 

This impasse took its source in the conviction, or expectation, or hope, that 

"historical justice," reconciliation and peace would, through a truth commission, work 

out as acknowledgement of wrongs. ln pfactice it turned out quite differently. 

By giving too much importance to the fact that ordinary punishment was not applied 

we could be too quick in concluding that this is restorative justice or any other 

alternative understanding of criminal justice. Amnesty in itself means nothing, it has no 

label: it is entirely dependent on how the system as a whole is articulated, and in this 

case, absence of punishment notwithstanding, the model remained punitivehetri butive. 

Be that as it may, what is important to understand is how the intemal consistency of the 
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institution was protected against changing realities such as the unpredicted strength of 

the "just war" argument or the near-complete absence of admission of wrongs that it 

greatly facilitated: the mission of redressing the moral order took a new meaning to 

adapt to changing realities. lnstead of remaining dependent on the truth's ability to set 

right from wrong and the willingness of amnesty applicants to admit to wrongdoing, it 

had to involve a strong measure of condemnation which the TRC was origirrally 

supposed to avoid because it was deemed confrontational. New choices were 

necessary to adapt to unfolding events, unexpected consequences and outright 

contests, and "motivation as justificationw was responded to by condemnation. 

It is inherently limiting to think of the strategy at work here in terms of choosing 

between models, or applying a rnodel more or l e s  well, or using a language that 

represents reality more or less well. This kind of analysis (e.g. Hamber and Kibble, 

1999). because it is reality-driven, locates the limits of the feasible in the social and 

physical context of the agents. The result is a narrative of successes and failures, of 

understandings and mistakes, and the questions are, as in Uewellyn and Howse (1998), 

"is the TRC claiming to be restorative," 'is it actually restorative" and "are its practices 

respectful of its own parameters." 

Uewellyn and Howse, for instance, essentially find that the TRC failed to be entirely 

restorative because it did not establish the neeâed connection between the perpetrators 

and the victims: this should have included direct reparation and dialogue (40). But 

they also find that it was indeed restorative with regards to the aspects of victim- 

centeredness, reparation and avoidance of punishment. This is undoubtedly right, but 
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after what we have just seen here it is clear that the problem is not one of discrepancy 

between restorative modek and their concrete adaptations, but rather a more 

fundamental one about the meaning of "restoration." In the TRC, restoration meant 

restoring rnorality to insure continued peace and order. The readjustment of practice 

we have just seen is the result of mat problem, not of a misinterpretation, bad 

implementation or ignorance of what 'true" reconciliation or restoration are. It is one 

organized around self-imposed and fluid conceptual boundaries and the constant effort 

at producing a consistent, predictable, non-controversial discourse about apartheid 

crimes and what to do about them. The reason "restoration" created the need for an 

entirely different methodofog)r, in practice, than what was expected in Parliament and 

even at the beginning of the TRC's operations, was a nuance in the tone of day-to-day 

operations. Once we realize that, it is difficult to still ask questions about the 

effectiveness of this model of restoration. What matters is not the way the practices 

were set-up and whether or not they were restorative, but the way practical knowledge 

was integrated in a particular version of "restoration." 

Summary and conclusion 

Restoring the moral order, as planned, was to exclude confrontation and the assignment 

of blame in the name of reconciliation. What was then hoped for is that still in the 

name of reconciliation a significant number of wrongdoers, both of the 'direct," 

amnesty-applying kind and the less clearly respansible elite groups, would seize the 

opportuniîy to acknowledge that wrongs were cornmittecl and thus adhere to the same 
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general view of what is moral conduct and what is not. This acknowledgement did not 

materialize, or at least not sufficiently to counterbalance the rationalizations. To avoid 

letting the TRC t>e a podium for the whitewashing of the past, its members emphasized 

their normative conclusions by publicly judging and condemning acts and actors, both 

in the media and in the final Report. Obtaining amnesty became a mark of shame. This 

shows exactly the cracks in agreement that I descnbed k i n g  giossed over with 'Chile:" 

for some reconciliation was acknowledgement, for others it was forgetting and letting 

be. For some " understanding the circumstances of the p s t w  was exposing the roots 

of evil, for others it was understanding that everyone had good intentions. Thus a 

further readjustment of what uacknowledgernent" was to be was needed, and following 

that "restoring the moral orderw took a more confrontational flavour. And reconciliation, 

of course, was made to appear a lot more difficult than it had until then (and the 

discourse of the TRC started to contain a lot more references to "cheap" reconciliation). 

We have started to look at how practical realities interact with the discourse that 

underlies and justifies them. Consistency between the two is what is necessary for both 

to be defensible and for the TRC to continue and to present a Report that will reflect a 

certain logic, or coherence, between commonly held ideas and what was achieved, as 

well as an interna1 substance that shows a continuous worldview k i n g  applied or 

illustrated. Any major break in this consistency and members of the Commission would 

lose the cornpetence to speak about their object. Next we have a look at the way 

victims were integrated to and also left their imprint on this discourse. Unlike 

perpetrators or other more vaguely responsible individuals, victims were not asked to 
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give explanations or any kind of evaluation or interpretation of wtiat happeneci: they 

were to relate their factual experiences only. So their interface with the related 

practices of the TRC was different. Their presence alone was already a validation of the 

Commission as restoring morality and dignity. This presence, simply, had to be given 

a name, a rneaning. 



Victim identity, discourse consistency and the power of narrative 

In many ways the victims of apartheid are the main reason for the construction of this 

edifice. "Nurembergw showed that victims would not be well sewed by conventional 

trials. Chile showed that victims could be acknowledged, "recognized as individualsw as 

we saw Sachs and others argue in chapter 3. Perpetraton were invited to confess their 

deeds to "lift the burden of us allw and to definitively -Ive the matter of who was @ht 

at the time, for the benefit of victims. 

But who are the victims? A technical, medico-legal description of victimization is 

easy enough to produce, and indeed the RRC produced one for the Commission (see 

note 23 below), but that in itself would tell no-one how to deal with them. We have just 

seen how perpetrators in fact did not participate in the TRC's efforts to define right and 

wrong. So the victims' need to be recognized as having k e n  the wronged party took 

a slightly different meaning and had to be actively undertaken by the Commission. This 

chapter looks at how this undertaking of restofing victims' dignity was continued with 

regards to the victims themselves. 

Its approach to victirns is said to be the TRC's most restorative characteristic by 

both Commissioners and analysts alike. There is no need to repeat what we laid Out in 

the introduction about the role of victims in truth commissions or conversely the r0le of 

commissions towards victims. The TRC Iistened to victims, promised them compensa- 
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tion, was geared towards reaffirrning their dignity, acknowledging their victimization and 

rehabilitating them in cases where they had been criminalized or condemned by the 

apartheid regime. And as we have seen, one of the defining characteristics of typical 

restorative justice schemes is that they are designed after the victim's needs, they are 

"victim-centred." This generally has meant defining/discovering what the needs of the 

typical victim are and then, depending on the model, either generalizing them to al1 

victims or a group in a typology (e.g. Reeves, 1989) or leaving the specifics open, to be 

discovered on a case by case basis through mediation (Umbreit, 1989). In both cases 

the definition of the needs becornes the definition of the victim, because from the start 

the idea of restoration defines crime as harm, as creating needs-as opposed to acts of 

a criminaiized individual, or a violation of the state's laws, etc. In other words there is 

a set of decisions made right away that reconfigure the reality of crime and victimization 

in conjunction with a form of justice. 

So instead of dissecting these objectives and evaluating the Commission's 

successes and failures, I think it is helpful to take the mission statements, goals, wishes 

linked to the TRC and show how they participatecl in defining victims, and at the same 

time how actual work with the victims caused corresponding adjustments in the 

articulation of the mission. Think of this as a symbolic equation victims=mission, where 

building on one side is automatically also transforming the other. This chapter will show 

that the most intense work of the TRC with respect to victims is in fact a continuous 

effort to position itself in a victim-oriented, "restorative" discourse by using a fluid Set 

of "victims' needsw especially conçtructed for this purpose. Of course at this point there 
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should be no need to remind the reader that 'victims' needsw are probably not 

objectively knowable, or at the very least difficult to generalize. So the TRC is not doing 

anything "wrongw or othewise mistaken in creating a victim identity it can get to work 

on, in the sense that there is no indisputably 'rightw one to compare it to. What the TRC 

is doing with its description and fulfilment of victims' needs is in fact an exercise in 

refiecting and adjusting its own intemal consistency as a discourse of justice; what 

individual victims may or may not want or desere is only the basic building material of 

this process. 

As Ndebele (1998) points out, the TRC's accumulation of stories of victimization 

offers a powerful way to defeat one of the main results of repression, the hiding and the 

denying of common experiences of oppression. "The stories of the TRC represent a 

ritualistic lifting of the veil and a validation of what was actually seen. They are an 

additional confirmation of the movement of ouf society from repression to expression" 

(20). There are two levels there, that of telling of actual events, or the experience of 

events, but also the act of telling the story, in itself, as symbolic of the contrast between 

the new and the old social order. I suggest that on a third level both the stories and the 

tellingalso had the function of building up the discourse of the TRC as a solution, as the 

way to address the apartheid past, to concretize the new, post-conflict, social order. 

As this thesis is not about apartheid or the transition to democracy it is this third 

function of the nanatives of victimization that is of interest. Consequently, this chapter 

is not intended as an exploration of life under apartheid or of victirniration in general, 

but rather as the unpacking of efforts to construct a solution that completes the 
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symbolic transition away from authoritananism, repression and terrorism, Therefore the 

reader should not be surprised that I offer few event-narratives or actual stories of 

victimization. What is more important is how the telling constitutes the person as a 

victim, and what sort of victim. 

The first section below explores the main characteristics of the TRC-compatible 

victim, a person in need of truth and material help, as articulated in the discourse about 

the TRC. The second section will show how narratives of participation were used to 

create and support this understanding of victims and make individuals "fit" the 

expectations of the TRC logic. Throughout we will see how the TRC developed its 

operational definition of "restoring the victims' dignity" precisely by "doing" it: through 

practices defined as oriented towards this goal it not only also defined the goal little by 

little but actually made it possible to attain it. The last section looks at why narratives 

confer so much power in the building of discourse and in making a new world of 

victimization more real. Essentially, the "reality" of the experience, as carried through 

the event-narrative, is seamlessly transferred to the participation-narrative because 

participation in the TRC is the "ending" of al1 stories of apartheid victimization. 

1 CONSTRU~TING THE E S S ~ A L  TRC WCTIM 

The TRC project incl uded intense work of defining the sort of victim it was to serve, help, 

cal1 on for cooperation, and whose dignity it was to restore, within the particular 

problematization of post-apartheid justice it represented. Through exclusion and 

integration victirns quickly acquired a set of characteristics that I propose to categorize 
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as a) in need of direct, matenal help and/or b) primarily concerned with truth, either 

i) with the acknowledgement of a truth they already hold, and/or ii) in the discovery of 

an important, peace-inducing truth that would complete their mourning process-for 

instance, where is my daughter buried. These efements, at the periphery of 

conventional, retribution-focussed justice, came to occupy the centre of both the 

creation of the TRC victim and the creation of the TRC as a victim-friendly institution. 

The point is not that these characteristics are untrue or rnisleading in some way but 

rather that through the TRC process the "official" victim identity was streamlined, 

simplified, nuanced by the work involving it. Victims' voices were not ignored, the 

process of redefinition is not as simple as that; on the contrary, victims' stories and 

(more so) the stories of their participation were omnipresent in the discourse, to the 

point of replacing the hortatory language we have heard everywhere before. But the 

mode1 of logic at work within the TRC consistently affixed its own meaning to the 

narratives, making them compatible with the general mentality underlying the project 

and the claimed goal of restoration. 

Basically the overarching, ever-present concem is clearly to exclude retribution as 

a valid response to victimization. The new objectives are the victims' participation and 

benefits and a disassociation of truth from revenge: 

the Commission's quest for truth should be viewed as a contribution to a much 
longer-term goal and vision. Its purpose in attempting to uncover the past had 
nothing to do with vengeance; it had to do, rather, with helping victims to 
become more visible and more valuable citizens through the public recognition 
and officia1 acknowledgement of their experiences (Report, Vol 1, Ch 5, par 
27). 
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Let us bear in mind that the function of victims is an integral part of a logic of 'historical 

justicew that also says that 

when we speak of justice, we want justice not only for the individual and those 
who suffered in the immediate sense, but we also want justice for the people 
of our country. [...] Therefore it is true that, in ceftain instances, we cannot 
provide the kind of justice that individuals demand, but in a much broader 
sense, if we build a society in which violence and the kind of human rights 
violations which we have seen are elirninated, in wtiich the dignity of al1 ouf 
people will be respected and in which humanity triumphs and fiowers, then I 
believe that justice has been done (Sen. Hansard, June 1995: 2259-60). 

In this section, I will attempt to sketch the main transformations or cfeations of the 

defining aspects of the victim of gros  hurnan rights violations as target for the TRC's 

restorative and conciliatory efforts, and how what victims articulated about the TRC was 

integrated to its much wider organizational narrative. All of this contributes in forging 

a specific victim image (what sort of person is in need of becoming more 'valuablew and 

more "visible?") in conjunction with the definition of the actions of the TRC (is it 

important that they feel more valuable, or is it enough that they be told they are?). Am 

I arguing that this is wrong, or different from a putative objective, scientific, 'true reality" 

of victimization? No, only that it is constructed entirely without the heip of such 

knowledge (even assuming it could be made available). 

One thing to note from the start is the constant use of concepts such as 'dignity, " 

"visibility," "acknowledgement" and "valuew that can be held as true regardless of the 

victim's input-as opposed to forgiveness or satisfaction for instance, which only happen 

at the individual level. This conversion is greatly helpeâ by a subtle but significant shift 

of focus from the actual person to nanathe, stories not only of actual victirnization but 
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also stories of victims coming forward and having their dignity restored by their 

participation. While not everyone can tell a story of 'forgiveness," anyone can telf one 

of "acknowledgernent," especially if the story itself is m a t  produces it. 

1.1 Addressing basic material needs 

The TRC produced a newsletter titled Tmth Tak which was mostly focussed on victims 

issues and the Commission's relations with victim-support non-governmental organiza- 

tions. ln one issue HRC member Mary Burton recalls a typical conversation with a 

victim, under the self-explanatory title "Why Haven't You Done Something About My 

Statement, and Where's My Money:" 

I am very angry. 1 came here a whole year ago to make my statement, and 
I have heard nothing from you. I thought you were going to help me with al1 
the problems 1 have, but you have done nothing at ail. My son was tortured 
and killed, and I have to bring up his orphaned children. My wife is sad and 
depressed al1 the time. When 1 telephone the TRC from the rural area where 
I live, 1 get told to be patient, so now I ' v ~  come al1 the way to town to see you 
(Tmth Talk, 2, 2: 7). 

The promise of help in this short paragraph is accompanied by many other elements 

meant to fit in the TRC image: it has reached rural communities, therefore it has k e n  

very thorough in its efforts to talk to victims; it is very busy, having done ail this work, 

and still at it a year later; finally, as implied by the title, if the TRC can't address the 

actual needs it promised to alleviate, it is because it is not within its direct power to do 

so. The Reparations and Rehabilitation Cornmittee, primarily responsible for these 

matters, only makes recommendations, and does not have the power to administer 

direct relief to victims, and people should then direct their frustration at the government. 
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Hlengiwe Mkhize, Chair of the RRC, says 'the govemrnent's silence on reparation was 

distressing" when asked about 'bad times" in the RRC's work (Tmth Talk, 3, 1: 6).  

This is a simple story meant to illustrate, allegorically in this case, the simple needs 

of ordinary fo lk  who have been victimized by the violence in South Africa, and their 

relation with the TRC. The absence of names and the generic quality of the victimization 

further convey the universality of the case. It generalizes the victim's need-in this case, 

demand-for money from the TRC/govemment. It allows the teller of the story to ignore 

the question of whether this father would need help if his son had been killed in a car 

accident, or in a common crime not covered by the TRC mandate. Also, four pages 

earlier: 

four out of every ten people who made statements to the TRC asked for money 
to improve the quality of their lives. Nine out of ten asked for services which 
they could pay for if money is made available, such as education, medical care 
and housing (Truth Talk, 2, 2: 2) .  

Even among options predetermined by the RRC only four out of ten victims ask for 

money, and it becornes a clear majority only after the proper reinterpretation. There is 

in fact an entirefy different set of responsibilities, consequences and significations in 

offering money or offering services, even if one could pay for the others (assuming they 

were made available at the proper price). 

But it is not particularly teiiing, in itself, to point out unavoidable contradictions in 

the wealth of written documents ernerging from the TRC, from countless contributors. 

However, creating, expanding, laying out a disagreement over the actual forrn, content 

or quantity of matenal compensation is a powerful way to reinforce the idea that these 
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are the real needs of the victirns, those most important to properiy fulfil. Concentrating 

on this discrepancy or deôate or investigation about real needs (whether financial, 

emotional, legal, etc.) easily removes from immediate attention the fact that from the 

start depicting victims as "in need" of this kind of help is the result of contingent 

decisions. Not that victims do not need help, of course, but placed in context this loses 

most of its particular significance: first, most poor South Africans need services 

regardiess of whether they are subsidised, free or provided by the community, and 

second, these needs exist irrespective of whether they are victims of "gross human 

rights violations" or notLg. Some of the victims who gave statements cannot be reached 

at the address they left anymore because their lives are spent moving from shack to 

shack in shantytowns; the depth of these problems has Iittle to do with human rights 

violations of the past. It has to do with apartheid, which is specifically rejected as a 

victimization. However, the indisputable need for help places the TRC in a protective 

conceptual bubble that takes retribution off the priority list. 

Whichever victimization story one chooses to tell to suppoR the idea of reparations, 

allegorical or true (note how ivelevant the difierence is), it is bound to also fit the 

characterization of victims as having needs the TRC is capable of addressing or at least 

meant and designed to address, and at the same time needs that are absolutely 

undeniable. The TRC was given a huge, easy target to hit, and thus produces a 

19) Victims of crimes other than gros human ne ts  violations, or outside of me time period targeted by the 
Commission, are not eligible for any help. This means that to te elidble one has to have been the victim of a 
corroborated politically motivated crime of murder or torture, or be a direct relative of a person deceased in these 
circumstances. 
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narrative of legitirnacy that is extremely difficult to oppose. What is more, if the actual 

fulfilment of these needs leaves to be desired, or if some people feel left out, blame can 

be piaced back on apartheid, capitalism, the government, and it is hardly the TRC's 

fault. So the 'limits" imposed on the RRC, to only make recommendations instead of 

actual reparations, are only Iimits in the administrative sense. Since they isolate the 

Iauda ble principle of material reparations from their actual delivery, in effect they 

amount to removing Iimits on the power to redefine, to aRicuiate an identity, which can 

now be done without the restrictions that tangible reality would be sure to impose (e.g. 

what is our victims budget this year). 

That financial compensation can help victims pay their rent or send their children 

to school is not disputable, of course, it is a simple matter of mathematics. The point 

is that focussing on this help as the response to victimization constructs victimization, 

victims, perpetrators, the state, etc. as well as the relationships that bind them, in a 

specific way that did not exist before. Not that compensating suffering is new, or that 

it was invented by the TRC. But the articulation of redress around reparation, moral, 

good, right as it may be, still constitutes an arbitrary, chosen way, an exclusion of other 

possible courses of action and the projection on victims of a certain way of dealing with 

their experiences. It is an attempt to redefine personal history and identity in the 

discourse of post-apartheid, post-conflict justice. Matenal compensation, mathematical 

and logical as it is, also shows the desire to recruit the victims themselves with 

"objective" benefits and an economically 'rational" identity, creating more reasons for 
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individuals to participate. In tum, this makes possible the use of the stories of their 

participation as examples of approbation and endorsement. 

There is more to it than money, of course; and this argument works exactly the 

same if one takes "emotional" needs as a focal point. As a whole the TRC's approach 

to victims has been to use its 'positivew power of seduction, recruitment, invitation to 

conform to a pre-decided rnodel, one in which victims can find many different forms of 

benefit, and still have çome leeway to operate a personal strategy of power (see Crozier 

and Friedberg, 1977, esp. ch. 1). In other words, it was an effort to create narratives 

of administrative success by gathering one by one the necessary logical concepts for a 

story of restoration: needs of al1 kinds, corresponding benefits k i n g  offered, victim 

participation, fulfilling of the needs. 

Obviously the divergences, incongruities and 'shortcomings" the model shows by 

cornparison to the conventional justice system are not lost on victims; and neither is, 

in the end, the unlikeliness of actual reparations ever k i n g  made. In Ti-uth Talk of 

November 1996, five victims are inteniewed, none mention reparations, al1 express 

doubts about amnesty but note that testifying was a great relief. Participants are not 

dupes; they are making the best of the power aven to them. However, the overall 

discourse is heavily tipped in favour of the institution-simply because it is institutional 

language to begin with. The restorative message of Tmth Talk illustrates how the 

Commission, when faced with skepticism, can show itself as catering to three groups 

with separate, specific needs: amnesty for perpetrators, compensation for victims, and 

national reconciliation for all, through the production of a morally redressed historical 
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record that reflects the truth as lived by the citizens of South Africa. In other words the 

TRC institutional narrative is one of distributive justice, with the Commission distributing 

to each their due: the RRC considered, in its first working paper on reparations, that the 

one "moral basis for reparation" was that 

as the work of the TRC progresses, perpetrators who are granted amnesty are 
released from custody and indemnified from prosecution and civil clai ms, wh ile 
victims who have approached the Commission are yet to see tangible gains 
from the process. It is within this context that the need to provide victirns 
access to Urgent interim Reparation is a moral irnperative, as is the need to 
ensure that final reparation is granted as soon as possible after the 
Commission closes ("Proposed Policy for UIR and Final Reparation," TRC 
interna1 documents, 02.04.97, p. 5). 

The TRC's main rhetorical weapon at this level is to show that whatever victims might 

have got out of either criminal prosecution or civil claims, they can get more, and better 

from participation in the TRC project. Of course, stated that way, to a large extent it 

inescapably works, as the law rnakes it forever speculative: 

[...] Many victims of gross human rights violations would never have had the 
opportunity to seek redress through civil trials, given evidentiary constrains, 
proscription of civil claims, lack of information about the identity of perpetrators 
and the costs involved in pursuing claims. Overall, victims will have received 
far greater benefit from the Commission's processes than they would othentvise 
have done, although those few who had valid civil claims will have received 
les. In this sense, too, the Commission can be seen to have contributed to 
the promotion of restorative justice (Report, 1, 5, par. 94). 

And the Report also argues that restorative justice can be said to challenge "the 

tendency to equate justice with retribution" (Report, 1, 5, par. 54). As in any country 

with an Occidental justice system, retribution is the very definition of criminal justice, 

and that is why there is an entire discourse explaining the TRC as an alternative to 

justice and countless analyses in terms of "truth over justice:" this challenge is a rather 
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difficult one. Still that is indeed the work that was k i n g  done, painstakingiy removing 

retribution from the centre of what victims are usually given as justice, creating an 

appealing narrative of cwperation and distribution that is difficult to oppose and 

impossible to "disprove." 

1.2 Vindication through truth: trutt, as justice 

Beside monetary compensation another benefit was offered to victims through the 

cornmodification of "truth" as a source of vindication, peace, dignity and as the missing 

element to complete the mourning process. This is a different kind of "benefit" but it 

operates in much the same way, as a desirable production of the TRC process, meant 

for those who participate, but also for al1 South Africans: as we have seen in chapter 

4, this truth is intended, by extension, to build a moral foundation for the nation. 

Conventional justice systems usually perceive the victim as holder of a version of 

events that can bring the culprit to (punitive) justice. Anglo-saxon, adversarial systems 

(such as the South African one) operate with a concept of truth as a final determination 

between two clashing versions of events. Before the victimhitness is cross-examined, 

and other evidence has been compared, the truth is not known; it is brought to light by 

the process itself. Central to the criminal trial and its truth-finding rnethod is the 

objective of the trial, namely retribution. In the TRC things were to be different. 
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1.2.1: Truth-holders 

The TRC has tried to follow a different, non-confrontational way of approaching victirns' 

stories, especially through the Human Rights Committee, which attempted to give a 

voice to victims, as holders of truth. al1 over the country. Victims were asked to fiIl out 

a form detailing their experiences. Some of them were then asked to testify in person 

before the Cornmittee, with television cameras present. White all forrns and claims, and 

there are about 21 000 of them, were separately verified by an investigatory bodfo, the 

victims' public testimonies in front of the Committee were informal and free from the 

usual rules of the trial format, treated as valuable information in themselves. The 

questioning was mildly inquisitive rather than confrontationa~~~, the goals beifig to 

provide information to the HRC, and also to provide public acknowledgement of the 

victimization, as well as therapeutic effects: 

aRer the first hearing in East London, Matthew Goniwe's brother came to me 
and said: "we have told our story many, many times already. But this is the 
first time that after telling it, it is as if a huge weight has been lifted frorn our 
shoulders" (from Chairperson Tutu's Press Club speech, Oc?. 1997). 

Aiso, 

many witnesses seem to have feit greatly afFirmed by the experience. For 
many it was the first time they had revealed so much of m a t  had happened, 
or the first time they had been allowed to recount it in their own words, their 
own language and their own way. Some showed an amazing capacity to 

20) As of December 1999 some 6 500 individuals may süll be rejected as 'victirr,sW in the strict TRC sense, 
refened to as "potential" (Le. awaiting final audit) 'negative findings." 

21) For instance lntenm Report, June 1996, sec. 3: "the TRC is committed to a 'victim-friendty' approach to 
al1 people who appear before it. This has resulted in non-adwrsanal questioning of wimesses in HRC hearings" ( S e  

next section for an example). This has prompteci sorne "alleged" peipetfatofs to seek (and in some cases obtain) gag 
orders against vicüms, under the argument that accwations could be made without conoboration or cr~~s-t?~fflinatiOn. 
Ironically, some of these perpemtors then asked for amnesty and had to confess to their actions anyway. 
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forgive their abusers, and to overcome their experience. Others remained 
angry. But for them too it was an opportunity to speak rhat anger, and 
therefore perhaps a step on the road to acceptance (Tmth Talk, 2, 2: 12). 

The truth-holding victim is the dignified bearer of a piece of South African history 

to be incorporated into the record of the past. Sometimes their story was already 

known, sometimes not; but the effect of telling it not only in public, but specifically to 

t h e  TRC as an institution and having it incorporated in its official Report was to make it 

once and for al1 public knowledge, or officially acknowledged. In addition to a possible 

therapeutic value, as in the quote above, this was to restore the victim's dignity, which 

in itself is justice: 

the Commission's aim is to achieve not only the truth about individual cases, 
but also the global truth. There are two reasons for this. Firstly, the general 
truth can be explained through actual individual cases of human rights 
violations. Secondly, within the framework of the Constitution, some justice 
has to be done in individual cases. Relatives of victims need official 
recognition. The individual truth is, therefore, important to establish the dignity 
of victims and their relatives (A. Omar [ANC], Pari. Hansard, May 1995: 1344- 
5) 

As we have seen in the previous chapter, I think this proceeds from a relatively common 

overconfidence in the ability of factual truth (where is rny daughter buried), pliable, fluid 

and value-neutral as it is, to meet our normative expectations, to vindicate us. 

However, in this particular case, notice how simply telling the truth in itself already 

constitutes a form of justice, in the fom of offcial recognition. 
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1.2.2: Tmth-seekers 

The situation is very different in the AC'S work and amnesty hearings, towards both 

amnesty applicants and witnesses, who are cross-examined, and their evidence is 

compared to other accounts and physical evidence gathered by the investigative unit. 

Minister of Justice Omar, who is responsible in large part for the creation of the TRC, 

expressed it this way before the Senate vote on the act: "ouf courts of law seek to 

arrive at the truth. They examine the evidence and then make a finding of what the 

truth is. It is in that context that we are speaking about the truthw (Sen. Hansard, June 

1995, 2256). 

The amnesties granted by the AC include both civil and criminal indemnity, in 

exchange for "full disclosure" of the crimes committed. This setting is entirely iegalistic, 

technical; legal rules, forms and processes dominate, hence the apparent greater need 

for cross-examination. Victims are usually present at hearings, sometirnes represented 

by a lawyer, sometimes not; they are allowed to ask questions to the applicants at a 

designated stage, and may make a statement at the closing of the hearing, even if in 

most cases the Cornmittee's leader of evidence covers most of the ground in the 

standard form of the cross-examination of the applicant. To a large extent this process 

consists in comparing the perpetrators' version of events to victims' previous evidence, 

but often it also means obtaining entirely new information about a dead victim's last 

moments, where she or he is buried, etc. for relatives who want to know. 

witness after witness at the Human Rights Violations Committee hearings have 
emphasised their deep fundamental need to know the truth surrounding the 
loss of their loved one. (...) In other words knowing the details and 
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circumstances of the human rights violation is in itself part of the healing 
process (Deputy Chairperson Boraine, 1996, not paginated). 

1 recall so vividly how at one of Our hearings a mother cried out plaintively, 
"please can't you bring back even just a bone of my child so that I can bury 
him." This is sornething we have k e n  able to do for some families and 
thereby enabled them to experience closure (Chairperson Tutu, Report, 1, 1, 
par. 30). 

Truth became a valuableand rare-exchange currency. For the applicants, since 

amnesty was to be granted only if the actions described were proportional to the political 

goals pursued, there was a possibility that the accumulation of new information could 

bring the narrative of events beyond the test of proportionality. Combined with the 

presumption that they wanted to Save face, avoid shame, etc., the fact that they 

appeared to acknowledge nothing willingiy gave the impression that truth had to be 

extracted from the appiicants-which made it al1 the more valuable. So in the amnesty 

hearing victims are truth-seekers, rather than holders, they come to find out the truth, 

against al1 odds, and they must rely on the Commission to hefp them. 

Disappointment in the TRC process and its very technical requirements at this level 

has been heavily transfened to lawyers and their zealous following of the letter of the 

Act. As the sister of one murdered victim put it, "it's our lawyers against their lawyers. 

I thought it would be a case of simply listening to the whole truth. But what have we 

got here? Men who come to tell the truth armed with expensive lawyers?" (Sunday 

fimes, 28.09.97: 4). But the TRC easily positioned itself on the side of victims against 

excessive legal manoeuvnng, while pointing out that in the end truth will be found: 
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the Commission has k e n  plagued with court cases brought by alleged 
perpetrators who demand that they too be given reasonable notice if they are 
to be narned in a Commission hearing. These court actions are serving to 
enhance the credibility of the Commission, because people are saying, 'they 
must know something if they are so keen to stop the Commissionw 
(Chairperson Tutu, Introduction to the June 1996 lntenm Report). 

Like the need for reparation, the need for tmth is not imagined or made-up by the 

TRC in the sense that nothing like it existed before. Still it is a "creationw because the 

specifics of the concepts, the mentalities and the practices have been adjusted, 

nuanced, amplified, and in this case allowed the construction of the victim without the 

conventional need for revenge, punishment, and other such forms of very different 

"closure. " "Restoring the victims' dignityn could then happen through public disclosure 

of truth rather than punishment of the wrongdoers. As was the case for reparations this 

is not strictly speaking an imposition on the victims: they may still find some direct, 

tangible benefit in participation. Undoubtedly, their possible courses of action have 

been modified and limited- they cannot sue or file a criminal cornplaint against an 

indemnified person-but at the same time victims are not forced into a singe, obligatory 

model. The reinvention and mobilization of victims is k i n g  achieved through a positive 

power of recruitment: participation in the TRC was not mandatory; unlike some 

perpetrators, victims were not subjected to subpoenas. Rather, the discourse offered 

a set of identities that might be appealineas well as TRC-compatible-and built its 

institutional narrative around them. 
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TABLE 5: REPREsEMAT~ONS OF VlCTlMS IN THE TRC'S THREE COMMITTEES 

RRC in need of help none financial and other help 

HRC tnrth-holder to tell the story of their acknowiedgement, public 
victimization recognition 

AC truth-seeker to testify to their version of closure, peace of mind 
events througti discovery of the truth 

Table 5 sums up the aspects discussed so far in this section. Truth is the final 

eiement that defines the TRC-compatible victim, a person who in the past went through 

an event that created neds for her or him. Just for cornparison purposes, we can 

imagine how, if the victim had k e n  problematized as an independent thinker capable 

of participation in the process of resolving the crime, the TRC process, and especially 

the AC, would have looked very different. 

Of course telling the truth, seeking the truth and restoring dignity can be done in 

very different ways and thus may acquire any number of practical meanings. It is the 

actual practice that operates the "selection." So let us now leave the discourse about 

victirns and have a look at the practice that developed alongside it. 

2 Vicr i~-~~cai i imucf lm THROUGH NARRATIVE 

This section will show the three identities exposed above-truth-hofder, truth-seeker, and 

in need of help-"at work" inside the actual processes of the TRC. How they fit in, how 

they help build the discourse of the institution, and how they are being fleshed out, 

given concrete meaning through integration within the practices. Narratives of truth play 

an even more important part in this system as they are the building blocks in the 
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elaboration of what happens in the TRC, what role victims have, m a t  kind of stage the 

hearings are. At  the lwel of actually carrying out the solutions, the relationship between 

the victims and the TRC is played out rather than defined. 

As victims are absent in the RRC process, I concentrate on the two identity variants 

based on truth within the AC and the HRC. 

2.1 From truth contests to victim satisfaction in the amnesty hearing: narra- 
tives of participation as narratives of satisfaction 

Even in situations that least conform to the TRC's general representation of victims as 

valuable, dignified and authoritative sources of knowledge, there are tools available to 

reaffirm this image. These tools are contained in the process itself and in t h e  fact that 

the Cornmittee trades in stories: stories from perpetrators, from witnesses, and from 

victims. Further, it also has to adjudicate rnostly on that basis, as there are only 

occasional, and surface investigations involved in the AC process (and there is also 

sometimes hard evidence, documents and the like). The process sewes as an intense 

equalizer or homogenizer of victims' experiences, so this subsection is really about the 

development of a language that aimed at defusing victims' contests about truth and 

about what they want. 

Let us start with a long quote from the Heidelberg Tavern massacre hearing: 

-witness: me and my family wanted to forget and put everything behind us. 
The sentence [27 yearç already k i n g  served by the culprits] did that; but to 
me it still wasn't justice. 
-Applicantsl lawyer: would it be correct that what you want is justice-you 
said you would have preferred the death penalty at the time, and up until a 
year ago. [...] I submit to you that justice was done when they were found 



Chapter 5: Victim identity. discourse consistency and the power of narrative 224 

guilty. But an amnesty hearing is different. This is of concern to us as lawyers 
for the applicants: you seem very cynical, saying that they want to "walk the 
streets." But this process here is not about justice. It is about truth and 
reconciliation. 
-A: 1 believe in reconciliation. 1 want to hear what these gentlemen have to 
Say to me. Why are they saying my brother-these lies-shot at them first? 
-4: are you saying that if they told you why and who, a plausible explanation, 
shot your brother, you would change your mind? 
-A: I would consider it. 
-4: you know there are requirements, and none has anything to do with 
justice. Would you be surprised to hear that? 
-A: 1 do want to hear the reason why he was shooting at him? Up until now 
the family was quite happy with the conviction. 
-Q: do you accept that rnany thousands of people have k e n  shot and 
maimed and raped in this country? 
-A: that's besides the point. f feel sorry for them. 
: the amnesty process is about healing al1 that-not just your brother-it's 
about coming to grips with al1 that. 
A :  is it not true that some people forgive-and others dont? 
-Q: the public, and the opponents of the process have wrong perceptions 
about this process, and the necessity for just deserts. This witness is here 
because he said he wanted justice ... 
--Cornmittee Chair: the committee will not be swayed by that consideration. 
-[. . .] Witness [addressing the applicants' lawyer]: 1 cant find anger towards 
the applicants, but now I'm very angry at you (amnesty hearing of Gqomfa, 
Madasi and Mabala [Heidelberg Tavern massacre]; adapted from personal 
notes). 

The first two stories present here are of course the two opposite versions of what 

happened that night in front of the pub. In this case the witness's brother was shot by 

the applicants outside his place of business, just out of sight of the witness. However, 

the applicants clairned that the victim shot first, while the witness says that his brother 

did not have a weapon. The witness was cross-examined about this weapon after the 

passage quoted above. But in these few lines what is k i n g  set up by the applicant's 

lawyer is the victim's motive for lying: vindictiveness, the desire for revenge, retributive 

justice, in other words this is a conventional cross-examination. The amnesty hearing 
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is the only setting in which versions of the truth, as well as parties from al1 sides actually 

meet, and it is clearly much closer in format to a conventional trial than to typical 

restorative justice models that usually include some forrn of mediation. This is exactly 

why the identity of "truth-seeker," and the "need for truth" discourse revolve around the 

very important part about the need for the TRC's assistance to actually find the truth. 

The amnesty hearing positions the victim against the perpetrator, and makes the TRC's 

help in finding the truth indispensable, mediation accessory and punishment pointless 

(and not simply illegal). This also works perfectly well with the actual role of the victims 

within the amnesty hearing: non-existent in terms of adjudication, completely 

conventional in the way they may give evidence, as opposed to 'truth," and entirely 

excluding their evaluation of whether or not the truth has "actually" corne out. The AC 

is final judge of that too. 

The AC found that the reason why the brother was shot, quite simply, is that he was 

at the wrong place at the wrong time. Victims Iike to hear far-reaching politicaf reasons 

for their victimization (some testify to complicated conspiracy theories), which they 

pro ba bly perceive as giving it greater meaning (see Minow, 1998: 70); but in this case, 

there is absolutely none. That is what the Committee found, in the end: that the 

appl icants' politically motivated mission was to commit a massacre, killing whoever was 

to be found in and around the site (they were granted amnesty). One way or another 

the "truthsw offered here are clearly not at al1 what the victim wants to hear. But this 

conceptual problem is easily rectified by focussing on the amnesty process itself instead 

of its contents. 
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All of this is consistent with conventional trials. However in this case the discourse 

is precisely that, contrary to conventional justice approaches, the TRC is a better mode1 

for victims, offering reparations to reparation-needingvictims, a podium for truth-holders 

and truth to truth-seekers. So is the victim-friendliness an empty claim? This seems 

to be the inevitable conclusion at the operational level, and it has k e n  offered before 

(e.g. Ueweilyn and Howse, 1998). But there is more to the s'tory, so to speak, which 

brings us to the third narrative produced in this setting: the story being written about 

victims coming to the AC hearings and confronting perpetrators is invariably one of 

victory. This is best approached through another hitch in the amnesty-for-truth process, 

the victims' ovenrvhelming opposition to amnesty applications. 

Transcripts show that in a large number of cases the victims, as the witness above, 

opposed amnesty applications on the basis that the truth was not told, and not simply 

that amnesty was wrong in principle. Victims easily manage to formulate their 

objections in t h e  language of the law, arguing that full disclosure has not k e n  made, 

and thus that tegai conditions for amnesty were not met. And especially with older 

cases, it is obvious that a certain level of "fullnessw in disclosure indeed sirn~!y Caf iZûi  

be attained, as details may have faded away; victims in the Heidelberg Tavern for 

instance wanted to be told how many steps defendants had taken inside the room 

(transcript, part 7). As to whether or not the above witness's brother shot first or not, 

the Cornmittee found that 

whilst they were driving away they gained the impression that shots were k i n g  
fired at them by persons in the vicinity of the Tavern so they opened fire on 
persons they saw in the road and in the process killed Nosolino Cequeira, the 
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deceased referred to in count 8. [...] It does not seem possible to separate the 
two incidents. They were ail part and parcei of the same attack in our view. 
There is some doubt as to whether Cequeira in fact fired shots in that no traces 
of powder were subsequently found on his hand. That may be so, but it is 
equally clear that the applicants gained the impression that they were k i n g  
attacked at the time they fired the shots (amnesty decision, AC98-0026). 

But when it specifical ly addresses the victims' objections the Cornmittee's decision 

reads: 

There was opposition to the gfanting by suwivors of the attack and by the 
relatives of the deceased. They were understandably al1 deeply shocked and 
horrified by what happened on the night in question. Their feelings were very 
much the same as those shown by the victims who opposed the granting of 
amnesty in the St James Church application [by other APLA members]. Much 
as one sympathises with them and much as one understands their desire that 
the persons who kifled their loved ones should be punished we are obliged to 
have regard to the provisions of the Act (Ibid). 

Since in reality victims had articulated their objection around the truth in the specifics 

of the attack, what the Committee is addressing in its specific rejection of the victims' 

petition above may be the right feelings (that amnesty is unjust), but it is certainly the 

wrong argument (that the applicants are lying). The AC has readjusted the point and 

blamed the law for the absence of justice and the opposition of the victirns to its work, 

the implication beingthat the objections about the truth were indeed a legal manoeuvre, 

that from the start the real reason for objecting was that retributive justice was going to 

be denied. Of course there are many cases of contradictory narratives of events where 

the victim's version was adopted and amnesty refused; but in each one "truth" 

triumphs as well, with the help of the Commission and for the dignity of the victims. 

Ail objections simply disappear because al1 narratives-either those showing 

complianvsatisfied victims or those with contesting victimç-can be used to support the 
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TRC mission. And even in the apparent counter-example quoted above (purposefully 

chosen as a "bad case"), where neither the truth part nor the victim-friendly part seem 

to work, they in fact still do, and at a very important level. Because victims must use 

the language of the Commission to oppose amnesty applications, they always reinforce 

the discourse of truth-finding as well as their own synthetic/constructed identity of truth- 

seekers. Listen to another victim's TRC-story as told to Tmth Bk: 

none of the perpetrators should be given amnesty-neither those who gave 
orders nor those who carried them out. In what we doubt is a coincidence, we 
encountered my brother's killer at a robot [trafic Iights], the day after we gave 
evidence at the TRC. My sister asked him whether he felt good about what he 
did and whether he was going to tell the truth. He just kept on grinning and 
said he had already told the truth. I believe the man-Jeffrey Benzine [that is, 
BenUenI-was already given amnesty before the TRC hearings. What is then 
the use of us having given evidence [. ..) (Tmth Talk, 1, 1: 6). 

At  first it may be startling to see such anti-TRC stories in the official newsletter, and this 

is not an exception. The TRC has always been very open about its controversial nature 

and the extent to which people hold competing discourses. However it must be pointed 

out that part of the context includes on the opposite page (7), the usual assertion that 

amnesty was determined by the Constitution-so the TRC takes no blame for that, it is 

doing the best it can with the cards it was dealt. But aside from that, what we are left 

with is again a contest on the basis that al1 the truth was not disclosed, and remarkably 

with the addition, by the victim, that "to a certain extent the TRC can bring about 

reconciliation, dependingon what violations have k e n  committed" (ibid). So in the end 

even this disarmingly honest rejection of the process by a victim ends up supporting 
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both "missions" of the TRC, the constant search for covered-up truth and reconciliation 

(even though she does seem to exclude heiself from that particular statement). 

There are many other ways in which the TRC c m  "reconcilen the new truth-seeking 

identity of victim with whatever actual demands are made of them during hearings. 

Always, the result is to render impossible, inconsequential or secondary the evaluation 

of whether the truth-seeker found enough/satisfactory truth, or the truth-holder actually 

had a significant opportunity to be heard. First, one can merge together the functions 

of the three Cornmittees, offering the benefits of one for participation in another. 

Second. one can ignore or erase the distinction between individual victims and "Victirns" 

i .e. the generalized , standardized victim of a gross human rights violation, seamlessly 

switching between the evocative concreteness of individual narratives and the abstract 

logic of the discourse. Third, one car: use intangible arguments to eievate the nature 

of the process above evaluations of how well it works for individuals; this was, after all, 

the result of the "Promotion of National Unity and Reconciliation Act." Regardless of 

what individuals Say, the exercise can always be presented as nationally important. 

Other such generaVabstract arguments can be religious, as in the next quote below, or 

in the form of the medical metaphon of 'wounds," 'healingW and the like, "patriotismn 

or "forgiveness," which in this Setting essentially amounts to acceptance of the pre- 

decided system of disposition-as the Cornmittee Chair says above, they are not to be 

"swayed" by victims' demands of retribution. All of this is made possible by the use of 

exemplary narratives, which by nature rernain analyticaily vague but can convey intense 
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emotional contents, and not just about victirnization per se; take for instance the story 

above of the mother meeting the killer of her child on the Street. 

This story is interesting, as it combines al1 three strategies: 

[a member of a group of policemen] confessed their part and asked for 
forgiveness. In the audience were people who had k e n  wounded in that 
incident, people who had lost loved ones, but m e n  that white Army officer 
asked for forgiveness they did not rush to strangie or assault him. Unbelievably 
they applauded. Yes, this is a crazy country. I said at that point, let us keep 
silent because we were in the presence of something special, of something 
holy. Many times I have felt we should take our shoes off because we were 
standing on holy ground (Chairperson Tutu's Press Club speech, Oct. 1997). 

Tutu is referring here to an "eventw hearing held by the HRC (on the Trust Feeds 

massacre), where forgiving the police officer may be desirable, but quite independent 

from his being granted amnesty or not by the autonomous AC-many people Say they 

forgive but still want the culprit to be punished. Those who applaud in the HRC heanng 

may not be the principal victims to testify in the subsequent AC hearing. Their applause 

may or rnay not signiw forgiveness. Forgiveness may not mean agreement with 

amnesty. The wounded, the audience, the entire country stand for one another in this 

paragraph. Finally, the reference to sornething holy, which from somebody other than 

an archbishop might have taken a non-religious flavour, is still rather common in the 

way that it describes a greater result than the tangible, observable effect the process 

has on those actually present. This result can also be cafled 'healing the nation," 

"nation-building;" or "historical justice." Because of the narrative thread and interna1 

logic inherent to the narrative form, al1 the information is k i n g  conveyed as a series of 

impressions, images, strongly lin ked together by the chronological development and 
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highly evocative of noble attitudes of sacrifice, forgiveness, contrition, reconciliation, 

which entirely defy any rational analysis. What it also does, however, is to recast 

victims' narratives in a specific world where victimization is supposed to give rise to the 

noble feelings. Victims are entrusted with a greater mission-which incidentally can only 

be realized inside the TRC-and praised for accomplishing it. They are made responsible, 

to some extent, for the future of South Africa; the TRC cannot go it alone. Victims are 

asked to make the sacrifice of justice for the greater good: "for this high price, al1 [the 

victims] get is the knowledge that they are paying what should be paid if we want peace 

in Our country" (Truth Talk, 1, 1: 1). Finally, victims are at the same time glorified as 

a group and silenced as individuals: as truth-holders, they are living witnesses and 

supporters of the TRC's historical work. At the same time, because the TRC's work is 

precisely to restore the dignity of the victims, it can be argued that its success at 

producing the corresponding discourse creates the victims as dignified, it makes it true. 

If it manages to disseminate a language where victims are dignified, then they will be. 

2.2 The victim's truth: a vafiety of meanings and uses 

The other aspect of the TRC that involves victims is, of course, its "victims hearings," 

where some 2 000 victims were allowed to publicly describe their experiences. This 

time there would be no interference by lawyers and no extraneous objectives such as 

opposing an amnesty application. The sole purpose was to enlighten the HRC about the 

actual, ground-level consequences of apartheid bnitality. These narratives will form for 

years to corne a powerful testimony to the effects of totalitarianism, racism and 
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repression, a detailed account of how multiple vicious circles create their own logic of 

continued and legitimized brutality and how people cope with k i n g  treated as l e s  than 

persons-either by the state or by terrorist organizations that viewed them as "coilateral 

losses. " Such systems were cogently summarized in studies of other repressive 

regimes, for instance by feitlowitz (1998) on Argentina, Rosenberg (1991) on South 

America in general or Weschler on Brazil (1990). But what these narratives also form 

is a story of the new state and the TRC caring about victims' experiences under the old 

regime and trying their best, under the circumstances, to make up for the calarnities of 

the shameful past. And what these narratives might form is the story of an official 

institution's efforts to close the book on the past with as Iittle tangible intervention as 

possible, defining its objectives and role in abstract, non-threatening terrns that carefully 

avoid granting victims any tangible transformative power. So narratives have to be 

tamed and herded into the proper logical field. 

What I have tried to do in this chapter is to have a look at this special function of 

victims, the one they acquire inside an institution such as the TRC and that involves 

defining the nature and the goals of the institution itself while being redefined by it. 

That did not depend on the detail of the actual narratives, only on what they meant in 

the larger context or culture, politics, rhetoric and historical interpretation. As with al1 

its other aspects, the TRC had been constructing its own version of victimization in 

conjunction with a continuous adjustment and reinterpretation of its goals and methods. 

Part of the raw material for this 'meta-storyw is produced by victims, who are asked 

to relate the tiniest details of their experiences, weaving narratives of molecular 
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precision that suspend analysis for others to undertake, but that show the HRC going 

the extra mile in caring and wanting to hear the imposant, sacred stories. The 

multiplication of detail is of no intflnsic historical, objective or othenvise rational, 

informative value; rather, it has the very important symbolic function of dernonstrating 

how valuable the stories are held to be by the Commission and by extension how 

dignified the victims are, as well as carrying an extrernely heavy emotional charge. 

Every hearing begins by the HRC's leader of testimony asking detailed questions 

about the person who testifies, their marital and social status, their family, etc.: 

REVD FINCA: Welcome Ma'am, and we now hand you over to Revd Xundu who 
will lead you in your evidence. 
REVD XUNDU: HaHo Ma'am. 
NN DWASHU: Good day. 
REVD XUNDU: Please come closer to the microphone. What is your clan name 
and into which clan are you married? 
NN DYWASHU: I am Maphuqwana, I am Maphuqwana, married to (indistinct). 
REVD XUNDU: Do you have any children there? 
NN DYWASHU: Yes, I do. 
REVD XUNDU: How many children do you have? 
NN DYWASHU: There are 7. 
REVD XUNDU: You have come to give evidence in connection with the death 
of Tembole Mvolani. Just tell me in the village, m a t  was Mvolani a member 
of? 
NN DYWASHU: He was a member of the ANC. 
REVD XUNDU: Was there any other organisation there? 
NN DYWASHU: There were two organisations. There were the ANC and the 
ADM. 
REVD XUNDU: And there was conflict between these two organisations? 
NN DYWASHU: Yes, from what I could see, they could not get along. 
REVD XUNDU: Tell us the story about the death of your husband, when he was 
seen, found by a shop owner, mat had happened? 
NN DYWASHU: This is what happened. I fast saw him on the 26th and he was 
going towards Tendergate. I then slept. When I woke up the next moming ... 
REVD XUNDU: Was he on his way to a meeting or was he on other business? 
NN DYWASHU; No, he was on other business (Eastern Cape/Queenstown 
hearing, day 2, 32.07.96). 
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The witness then tells her story, with few interruptions, except when a detail is missing 

or if some elements seem contradictory. Then she is asked if there is anything the 

Commission can do for her: 

REVD XUNDU: Is there anything that you would like to ask the Commission to 
do for you? Any way in which the Commission c m  be of assistance to you? 
NN DYWASHU: l would like the Commission to assist me in commemorating 
h is death. l'd Iike the Commission to be of assistance to me in commemorating 
his death in the traditional manner, a tombstone. 
REVD XUNDU: A tombstone? What else Ma'arn? 
NN DYWASHU: Since my husband's death I am battling at home (Ibid). 

The Chairperson then concludes the testimony: 

REVD FINCA: Nohombile, 1 do not think you know the way in which you people 
touch us. After having gone through such suffering, and when asked what the 
Commission can do for you, you merely ask for tombstones. That touches us 
very deeply to see the manner in which your thoughts are so humble. lnstead 
of asking for a lot of things from the Govemment you merely ask that 
tombstones be put on your loved ones' graves. Whenever f hear that request, 
I am so deeply touched, because it is a request from very humble people. We 
thank you for your evidence and thank you also for the love that you have 
shown towards your husband even though he is no longer with you through 
your request to the Commission on behalf of yourself and your children. l also 
want to reiterate once more that there is nothing that the Commission can do 
on its own, we cannot make anyfinal decisions on our own, but we rather have 
to make submissions to the President who will then in consultation with the 
Cabinet, reach a final decision. But I would like you to know that we have 
heard, we have taken cognisance of what you have said and we thank you for 
coming foward and we will now like to thank you and ask you to take your 
seat. Thank you (Ibid). 

The example above follows the general forrn of al1 individual testimony before the 

HRC; this is doing "restoring victims' dignity." The ritual is always the same, including 

a large number of questions about the persons themselves, then the actual victim if the 

speaker is an indirect victim. Then the victims give their version of the events, including 

the circumstances leading to the victimization and the later consequences. 
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Commissioners intervene oniy if the victim stalls or has obviously forgotten something 

in the chronology. At the end, each and every victim is asked if there is sornething the 

TRC can do for them, to which they usualty respond, in perfect TRC fom, that they need 

financial help or symbolic actions such as, in this case, a new tombstone (though when 

she says "l'm battling at homew she is probably asking for financial assistance as well, 

which the commissioner ignores in his closing), or sometimes finding the remains of the 

dead, etc. This is also "ritual" in the sense that the HRC dispenses no direct help of any 

kind at this point. The relative homogeneity of the process is greatly helped by a 

"briefing" at the statement-taking stage and just before actual verbal testimony is to 

take place. The briefing is meant to mentally prepare the speaker, including making 

sure that s/he understands what the TRC is about, and so there is no surprise that the 

requests made are TRC-compatible. It also sometimes includes some psychological 

counselling before as well as after giving testimony. 

60th the story and the active participation-the story-tellineh turn become symbols 

of t h e  TRC process, part and parcel of the TRC discourse and the way one may speak 

of the stories of truth-holding and truth-seeking victims in order to describe the 

Commission's work. Essentially, the bulk of the TRCfs final Report is a huge repertory 

of stories of and about victims, perpetrators, bystanders and events in general; such 

lurninous stories, which seern to crystallise the victimfs identity so perfectly, transfomi 

discourse about victims into an exegesis of a few paradigrnatic narratives. The Report 

even extends to define the entire nation; it creates a new intelfectual space for 

individuals to think of themselves and their place within or in relation to the process and 
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the South African national project of a "rainbow nation" of peaceful, dignified citizens 

(in President Mandela's inaugural speech, quoted in South Africa, 1995a: 1). 

But of course stories are not paradigrnatic, they are individual; they only appear 

paradigmatic because of the institutional homogenization of their appearance and the 

simplification of their identity. By taking thern as paradigmatic one amplifies the 

"cornmon sense" of the discourse by erasing contingency, displacing the non-conform 

and universalizing a specific version of truth2', and a specific understanding of the TRC's 

work. 

More than simple examples or illustrations of ethicat principles, participation 

narratives interact with and shape the principfes themselves as integral parts of the 

rationality; they help define and reify the explicit goal and raison d'être of the HRC as 

restoring the victim's dignity. 

3 THE P O M R  OF NARRAIIVES AS LAY THEûRIES OF JUSTICE: ' 0 0 1 ~ ~ ~  RESTORATlON 

Mertus (1999: 230) says that "the process of telling and obsewing one's story k i n g  

heard allows survivors to becorne subjects again, to retrieve and to resurrect their 

individual and group identities." I think we can now clearly see that this is not true. Or 

rather, it is true only if we say so: only if the process is constructed as conceived of, 

justified by and dedicated to this task; in itself, telling a story means nothing-or at leaSt 

22) Because there is such ample normative literature denouncing 'hegemonic" systems of truth I fed I need 
to point out that I do not mean this as a criticism, but a staternent of fact there is nothing wrong with producing a 
unified, coherent version of the truth. The point here is simply to show how specific practices push mis unification in 
specific directions. 
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nothing in particuiar. Doing "restoring victims' dignity" is not related to any specific 

activity; it is a discourse, it consists in defining and carrying out an activity as 

restoration and making it be accepted as such by using language, myths, metaphors, 

power, etc. 

What we have just described is a lengthy process of creation of a world where the 

TRC and victims fit together, are made to present a consistent logic, through 

adjustments in the understanding of what the former does and what the latter want. 

Sometimes this has involved having to integrate interference by victims, other times 

reducing the scope of truth-telling, and at al1 times recasting the victims' ver- identity. 

All the while the construction of the process as one of dignity, reconciliation, 

forgiveness, is al1 there is about it that makes it dignified, reconciliatory or forgiving. This 

last section attempts to show that the TRC is in fact meeting its goal of restoring victims' 

dignity, though perhaps not in the most obvious and direct manner. 

3.1 How stories give life and power to concepts 

Describing how ordinary people construct their relation to legality in everyday Iife, Ewick 

and Silbey (1998: 243-4) conclude that "a crucial part of the definition of the situation 

that the storytellers offer [...] is a particuiar construction of the moral universe and of 

legaliw. The storytelling encounter has the potential to collectivize that moral daim and 

its account of legality." A storytelling machine such as the TRC could then be seen as 

a site for the re-directing of general attitudes towards post-apartheid justice through the 

retelling of well-known stories (in their forrn if not their contents) in a particular context 
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of doing justice. Any story the TRC retells is always al- a narrative of participation: it 

is the story as told to the Commission. And this way the participation inherits the 

emotional power of the actual account of victimization it contains. These accounts are 

especially powerful because of the way they convey emotion while k i n g  interpretatively 

non -restrictive: li ke the real events they depict, they do not bear labels. However, quite 

unlike the events and other material realities they may relate to, narrative accounts do 

have a built-in, irretrievably human or anthropornorphic character in the way time, 

action, will , desires, objectives are embedded in their fabric. These characteristics make 

narratives perfect conveyors of justice and fairness as human activities rather than 

universal principles, as pragmatic rather than ideal. This pragmatism, of course, is at 

the base of the justification of the fRC's existence. 

I think it can be helpful to understand the reason narratives are so powerful, and 

recognized as such by actors, through the idea that we al1 think nanatively, especialiy 

when we think of action-almost, in fact, by definition: action is situated in time, done 

by characters, involves a purpose and obstacles; exactly Iike the narrative form 

(Richardson, 1990). Personal narratives fulfil many functions in everyday life; they are 

not simply parables or metaphors. They do not passively support objective concepts or 

rational demonstrations in a convincing or convenient way. They can most certainly do 

this, but also much more: they are rhetorical, educational, classificatory, illustrative, 

descriptive, they "operationalite" links between discourse and concrete events, they 

create consistency in experience, interpretation and emotional States, and they 

reproduce a world with individuals acting within rules but with purpose, which we rnight 
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cal1 a "narrative logic." The power of narrative logic lies in the fact that unlike analysis 

or abstract concepts, events seem separate from thoughts, and more real. 

Narratives also reproduce and modify power relations by articulating a world of 

possibilities for action, and by automatically including their author, as thinking agent, 

inside their terms. They are stories as told by. By this I do not claim that the author is 

somehow again taken as the objective speaker of truth, of course; we have seen why 

this is not acceptable. But just as Foucault (1971) saw "authorshipu as a unifying 

principle at the abstract level of discourse, I think the 'actorn can be seen not only as 

linking together series of narratives but as anchoring meaning in human reality. Let me 

explain. As argued by Richardson (1990), narratives are primarily about giving 

observable objects human scale, human significance. Like ethnomethodological 

"accounts," they consist in producing reality as a play between human intention and 

social/natural order. They do that in the mode of testimony, i.e. the production of 

meaning through experience and the memory of reality by the teller. This works even 

if the story being told is about other people or not about people at all, since the account 

is always, automatically, the production of a human point of view-even when we don't 

remember specifically who first told the story. Maines (1993) has a similar theory in 

that one crucial principle of narrative is charactenzation: any story told as non-fiction 

is meant to position its tellerlauthor in understandable, common-sense relation to 

elements of the social wortd, and thus are representations of power relations betvveen 

the characters in the story and similar characters elsewhere. 
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The second, but no less impoRant manner to convey human scale and meaning is 

through the taming of the othewise abstract concept of time (Richardson, 1990, 

Ricoeur, 1984). Narratives are especially powerful in the way they handle time, through 

retrospective chronology. Causes, efFects, intentions, rules, agents, al1 are at the same 

time bound and produced by the passing of time-that is, time as needed for human 

action, different from geological time or time in particle physics or other objective 

concepts of time. Passing time is at once a necessary element of action, and 

experienced through ongoing action. To a large extent this foiiows from a departure 

from formal logic often referred to as "post-hockery; " the conclusion, after the fact, that 

previous events caused the following ones. While unacceptable scientifically, this way 

of reasoning is the backbone of narrative accounts of feality; the stories acquire a form 

of naturalistic necessity that serves to explain how things are, how they came into k ing,  

and how they will be in the future: they make the world predictable and therefore 

action, and actors, possible. 

The power of narrative to adjust discourse and problematizations could be 

understood under the same relation Geertz (1973) sees between the cocMight and 

Balinese culture (or Edelman, 1964, between political campaigns and democracy). 

Geertz concludes that the Balinese enjoy cockfights not because of the gambling, since 

they are so frequent, and the odds are such that exchanges of money invariably even 

out over a relatively s h o ~  time. They do not participate to gain some social advantage 

either, partly for the same reasons, partly because tosses and gains are not considered 

to be an indication of social status. Rather, the cockfight is the living illustration of 
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existing social ties and hierarchies through intense dramatimtion. Rooting for and 

betting on a side is a concrete manifestation of social allegiances: through the pain of 

defeat or the triumph of victory relations of kin are transformed from static, 

"theoretical," abstract concepts (e.g. "rny cousin" or "the dignity of victims") to 

emotional, fundamental and deeply significant realities; the Balinese, through the 

cockfight, acquire an emotional stake in this facet of their culture, they create culture 

as a continuously relevant and meaningful system through this repeated activity. I 

suggest that is what happens when, instead of talking about "justice," "reparations," 

"victimization" and "dignity" one tells the story of such things as they were lived and felt 

by one's fellow citizen. It forms a bond between the concepts and the reality of the 

experience. It transforms "restoring dignity" into an emotionally felt reality, it transforms 

the TRC into a culture. 

3.2 Dignity, discourse and rhetoric 

Ln the end, the narrative-basecl rhetoric of the TRC about the dignity of victims is 

precisely what conferred that dignity. Narratives are usually sirnply offered as 

illustrations, examples the speaker uses to underline his or her arguments and logic; 

but their emotionally evocative power is strong enough for both TRC agents and the 

victims they are trying to recruit to advantageously replace logical anaiysis. The book 

by Boraine (et al., 1997) has the oft quoted line, in large typeface on the back cover: 

"father, I'm ready to forgive but I need to know whom to forgive and for what." It is then 

followed, in smaller typeface, by the question: 'how will South Africa deal with the 



Chapter 5: Vicüm identity, discourse consistency and the m e r  of narrative 242 

perpetrators of serious human rights violations during the apartheid era?" The 

connexion is at the same time cryptic and obvious. In a way, the quote holds the 

answer, as the TRC motto: "truth: the road to reconciliation." South Africa will deal 

with perpetrators by finding who they are and extracting the truth from them. Note that 

by reading the sentence with a different inflexion and with a different context in mind, 

the quote could just as well be intended to articulate the victim's feeling of impotence 

in front of an unsympathetic or incomprehensible system. There is clearly no logical iink 

between the technical question and the poetic, allegorical quote, only an apparent one 

if read in the right mindset and context. But by speaking with the victim's voice, even 

though the focus of the question is the faceless perpetrators, the appearance of "victim- 

centredness" and of the victims' seal of approval is reinforced. ln perfect circularity, this 

reinforcement in turn is what enables the TRC to more effectively carry out its symbolic 

mission to restore dignity. 

This rhetorical power of narratives does not happen by accident. Different story 

(re)tellers probably have different levels of awareness of the creative power of their story, 

but it is certainly unacceptable to assume that the play in power relations conveyed by 

narratives is "unconscious." The teller knows, at least roughly, what he or she is doing 

by choosing to tell a particular story at a particular time, in a particular way, to particular 

people, incl uding stories of victims having their dignity restored. lndivid uals are not 

"cultural idiots;" they are aware of the likely social significance of the elements of the 

story before they tell it. They are also aware of the social power of narrative 
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elementseven if. obviously, this knowledge might not be explicit and articuiatez3. So 

when we organize the world to restore victims' dignity, what we are doing is giving 

ourselves the discursive tools to sustain a discourse of dignity lin ked to the practices we 

have designed. Outside of this construction of language, there is no objective 'victims' 

dignity" k i n g  actually restored, nor could there ever be. Doing restoring victims' dignity 

involves producing inteflectual tools that permit the interpretation of narratives of 

participation in the "right" way while hiding those tools in the narratives themselves; it 

is a self-sustained. circular system that aims at producing dignity by defining itself in 

that way. Remember the reported words of a victim: 

after the first hearing in East London, Matthew Goniwe's brother came to me 
and said: "we have told our story many, many times already. But this is the 
first time that after telling it, it is as if a huge weight has been lifted form our 
shoulders" (from Chairperson Tutu's Press Club speech, Oct. 1997). 

This was the first tirne it had been told to the right institution, one centred on truth- 

telling as restorative. 

Of course the narrative forrn is also used by those who oppose this institution, or 

support a different one. Stories of victimization are used everyday to make and support 

opposite arguments about the criminal justice system. Usually that point is that 

punishment is too light, convictions are too rare, crime is on the rise or becoming more 

violent. The interaction between events as conveyed by narratives and the discourses 

we hold about ourselves, our norms, and our institutions is a complex and fluctuating 

23) men, what is inarticulate or emotional is taken as 'unconxious," which it cleariy is not; this cornes from 
the original rationalist concept of the self: what is rational, articulate is me, the self, and the rest is unconscious~sub- 
conscious and dangerous to 'normal" or 'healthy" rationality. 
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one, and is only maintained at the cost of continuous efforts at protecting its interna1 

consistency; it is never set nor definitively hegemonic. And that is why it must be 

constantly under construction. 

Surnmary and conclusion 

Each of the Cornmittees, each of the separate practices and settings of the TRC built 

its version of what a victim needs and how to provide it. There were some 

contradictions, for instance the Commission's early decision to be victim-friendly did not 

square with the AC'S confrontational style. But by and large these were presented not 

as contradictions, but as different processes counter-balancing one another, each 

producing a category of benefits to the participating victim. And one must add of course 

the interest of the nation in reconciliation, for which sacrifices were expected. 

Throughout, victims' participation and narratives were integrated to the general 

discourse of victim-orientation and restoringvictims' dignity. The Cornmittees' work was 

designed after specific victims' identities: the AC finding truth for them, the RRC 

recommendi ng reparations, the HRC Iistening to them as important individuals and 

detailing their lives, experiences, etc. At the same time the identities and practices 

homogenized and distorted the inherently individual narratives, which then fit perfectly 

with the mission and methods of the Commission and supported thern with the special 

power of the narrative fom. The narratives became examples, or "lay theories" of 

(historical) justice. 
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Victims were asked to sacrifice "justice" for the reconciliation of the country: there 

would be neither prosecutions nor civil suits once amnesty would be granted. This is 

because reconciliation was still defined essentially as the opposite of prosecution and 

even civil liability, fundamentally incompatible with any form of confrontation, so 

perpetrators had to be entirely free of any consequences for peace to be maintained. 

The previous chapter showed how eventually some adverse consequences were 

underlined, mostly boiling down to ostracism, as the Commission started to condemn 

moral depravity more explicitly in the name of victims and general morality. The next 

chapter shows how 'reconciliation" survived these developments and was presented in 

the TRC's final Report. 



The practice of reconciliation 

This chapter returns briefly to the matter of reconciliation to draw together some of the 

strings left behind. It does this by looking at how the TRC itself, through its Report, 

reflected on the Commission's successes and failures. The Report essentially 

reinterprets, recasts and redefines the elements of the "Iife and times" of the 

Commission as a (diffcult) progression towards the final goal of truth and reconciliation. 

What we saw being defined in the previous chapters as "national reconciliation," 

and more specifically in our exploration of the function of "Chile," was a set of 

parameters for the TRC that made it as unthreatening as possible to what various 

politicians recognized and/or promoted as "reconciliation." In that case reconciliation 

was basically "parliamentary reconciliation," where bills are passed after productive 

debate and where agreement exists through glossing over differences with hortatory 

language and appropriate myths. The cornparison with Chile helped flesh out and 

sustai n these rhetoricat boundaries with a concrete example of continued peace, order 

and to use Edelman's vocabulary, 'quiescencew in the public. It also served to preempt 

any possible interference from interest groups. What was k i n g  built was a mentality 

where the elements of the situation, as understood by the people concerned, were 

made to fit and to form a consistent institutional discourse. The language of national 
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reconciliation and Chile was meant to give the TRC project a non-threatening 

appearance in the specific context of the legislative process. 

Then, in the following chapters, we saw that the images of reconciliation offered by 

parliamentary activity or by Chile were incompatible, or meaningless in the context of the 

practices of the Commission, and that reconciliation was given a different place and 

function in the discourse. We have seen how perpetrators, victims, the representation 

of crimes and the "shameful past" were reinvented into more practical versions 

necessary to "do" restoring victims' dignity, redressing the moral order, shaming the 

perpetrators. The Commission held a language compatible with its legal mission, but 

obviousiy while the words were the same they did not mean the same thing at all. 

For instance it should be clear by now that the way the TRC decided to redress the 

moral order is in contradiction with the non-accusatory model of political reconciliation 

offered in the politicians' discourse. This image of reconciliation simply turned out not 

to be operationalizable by an institution such as the TRC, meaning that actual practice 

could not be logically linked to it. AI1 that was left of the original national reconciliation 

discourse was a vaguely undefstood concept, mo~tly defined negatively. Perhaps it was 

assumed to be akin to ordinary interpersonal reconciliation, the way we commonly 

"make up" with friends, partners or family in everyday life, and I do not need to explain 

why that does not work in this context either. A t  any rate, the practices of the 

Commission would probabiy have created and conveyed their own version of 

"reconciliation" anyway, but at the risk of underlining the obvious in this instance it was 

necessary and not rnerely incidental: on the first day of the TRC hearings there was a 



Chapter 6: The practice of reconciliation 248 

cornplete void to fiIl behind a surface construction held together only by myth. This is 

not nit-picking about proper definitions or other arguments tc that effect; on the 

contrary, I am arguing precisely the opposite, that there was no need for exact 

definitions for the work to begin and some kind of reconciliation to start k i n g  done: it 

is the work, the process itself that created the definition. 

This chapter describes the TRC's work at defining a "practical" version of 

reconciliation that is compatible with what it actually, concretely did. I will make 

extensive use of the final Report here, as this is the final presentation of the TRC, where 

it tries to produce and convey a systemic logic that justifies its work by making these 

elements fit together advantageously. Not that the Report is more analytical or specific 

than the politicians were with regards to reconciliation: it is also Iimited to offering 

exemplars, mythologised events and multiple 'self-explanatory" stories-and this is not 

the "popular version" of the Report yet, which is slated for publication in June 2000. 

But these are different stories, closer to ground level, stories of what the Commission 

actually did in and under the name of "reconciliation." 

In a nutshell, the Report unequivocally eschews the idea that reconciliation is a 

producible, measurable outcorne, instead portraying it as a fleeting and nondescript 

emotional state. It also for the most pan abandons images of Chile and order as 

quiescence that were the exchange currency in parliamentary debates, and recasts 

reconciliation entirely as an extraneous side benefit to the main mission, the discovery 

and publication of the truth: in other words it reverses the priorities and puts truth first. 

This is more than a nuance or a slight adaptation in style: it is what allowed the 
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Commission to unify its presentation of historical truth to produce a restored moral order 

against demands for "multi-faceted truthsw or contradictory but ever-present accusations 

of both moral relativism and moral absolutism. 

The first section below explores the adoption of hortatory language by the TAC in 

its Report and in its media representation, as well as the extensive use of exemplary 

stories to gloss over a lack of explicit expectation or articulation of what the Commission 

was supposed to achieve in terrns of reconciliation. Following that we will see how 

truth-gathering and publishing was understood not sirnply as reporting information but 

as facilitating agreement on the "truth," which in context stood for a unified normative 

system. I argue that the reality, concreteness of 'truth, " the cogent narratives we have 

seen laid out, gave it prevalence and prionty over ureconciliation,w which remained 

vague, "unspeakable" and separate from practice al1 along. 

1 CONFORMING 10 THE RECûNCtUATION HûRTATûUY LANGUAGE AN0 PRACnCE 

What Edelman (1964) refers to as "hortatory" language, the language of reassurance, 

public participation and satisfaction used in politics to describe goals, rationalities, 

methods, historical missions and the Iike is only indirectly linked to the set of 

administrative practices (legislating, bargaining, etc.) it points to. It is meant to give the 

impression that the agenda for administrative action is set through public speech and 

debate, while in reality nothing can be further from the truth. He notes that "the 

significant function of the hortatory style is its reassurance of a m a s  public so that 

directly involved groups rnay function more freely in the later policy making stages" 
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(149). The administrative process, Matever its sector, can function without too much 

interference if public speech has made it sound rational, necessary, justified, inevitable 

or just highly beneficial. From this point of view the entire idea of a "Government of 

National Unity" serves to reassure the public that what it does behind closed doors is 

for the benefit of the nation. The same goes for the idea of "national unity and 

reconciliation," which can reassure citizens that the TRC is doing good, important and 

non-threatening work: and what national reconciliation means, below its positive 

surface, seems to go without saying-or at least without questioning. Despite 

a ppearances, hortatory language contains no guiding principles, rules or recipes for 

further action, and precious few definitions: it functions as an emotional vehicle m a n t  

to convince the listener that al1 is being taken care of in the best possible way. At the 

same time, those using the language competently can reinforce their identity as good, 

effective administrators. 

We can then understand how, when the TRC's mission was k ing  hammered out 

in the multiple arenas of public policy-making it was sufkient to articulate a logical 

universe around idealized , abstract floating signifiers presenting the most positive 

aspects of the project in hoRatory terms. This is how the creation of the actual detail 

of the law was also described, albeit in a more concrete form: 

I can take the Bill and I c m  show hon members a Dene Smuts [DP] clause or 
a Richard Sizani [PAC] clause. I c m  show them a Danie Schutte [NP] clause 
or a Priscilla Jana clause [ANC]. I can show members in the Bill where the 
input of the Lawyers for Human Rights or the police was taken into 
consideration. This is truly a Bill that has sought to try and reach the broadest 
consensus possible (J. de Lange [ANC], Parl. Hansard, May 1995: 1429). 
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This quote portrays the closed-door writing of the final version of the law in the least 

"Edelmanesque" way possible, with maximized public impact (and not simply 

participation) and the input of al1 major political parties: it shows, predictably, that the 

terms of hortatory language were fully integrated to the details of the law. Yet it still 

conforms to the broad idea that the images of consensus and participation are hortatory 

covers for the essentially tactical reasons why some clause is a Jana clause or a Smuts 

clause. Edelman would underline that bargaining involves political strategy, not moral 

consensus, mutual understanding or even 'reconciliation." The quote also shows the 

same conceptual 'slippage" we have noted before: that because in the process of 

writing the law a consensus was reacheû, and that everyone is "happy" with the result, 

the produced law will be conciliatory not only in itself but in its actual effects when the 

institution starts its work. This is still political reconciliation, not national reconciliation: 

citizens are not involved yet. This confusion is probably the source of the absence of 

specifically conciliative practices in the legislated institution: they were never 

understood as necessary, the Act itself k i n g  enough. 

The point is not that politicians could not imagine victimization or reconciliation in 

other settings, of course. Some of them were victims themselves. But rather, the 

setting they were acting in, at that time, had its own necessities and its own logic. 

When it was time for the institution to actually practice reconciliation and fulfil the 

expectations or the mission of 'national reconciliation" it had to do so with a different 

set of contextual elements, those of actual reality, with real people coming forward and 

tangible, immediate consequences to action. 
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1.1 Disengaging the TRC from reconciliation 

It was very useful for the TRC to also have at its disposal the same hortatory language 

that legislators had used to present their project as the ultimate solution to apartheid 

crimes. The religious discourse, the hortatory speeches and the medical metaphors we 

have heard helped build the image of the TRC in terms most people could undestand 

and give the appearance of continuity and hamony of purpose between Parliament and 

the TRC. They helped organize the various elements, successes, shortcomings, 

contradictions of the Commission into a consistent and well-known discourse, a familiar 

and entirely positive part of conventional wisdom. For instance men f utu says that "we 

were standing on holy ground" it is because somehow, despite obvious and 

understandable animosities, expected bmality and revenge miraculousiy retreated in 

front of the good wili of the people, for no observable reason. I think we have seen what 

the reasons were, how scenes like this one became possible and how they took their 

place in the TRC narrative. 

Nevertheless hortatory language and its accompanying metaphors greatly helped 

smooth the transition beniveen the political speeches that gave birth to the TRC and the 

way it later had to account for its own operation in the media and in its final Report. 

Further, hortatory language deflected fundamental criticism away from the process, and 

into the realm of what is publicly accepted as subjective interpretation and emotion. 

This is why religious symbols are so successful in the discourse of restorative justice and 

reconciliation: they are at the same time dogmatic and subjective, offering a universal 

frame of reference while connecting to personal emotion and private spiritual life. And 
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at the limit, any ctiticism can always be dismissed as unchristian or as the product of 

an improper emotional or spiritual state (as we have seen in 'traditional" culture/religion 

ubuntu can play the same role). For those unmoved by the religious there are many 

alternative metaphors available. A favourite one is of course health and medicine: 

"these scars often concealed festering wounds that needed to be opened up to allow 

for the cleansing and eventuai healing of the body politic," says the Report (1, 5, par. 

47). For Minister Omar it was the concept of patriotism. In al1 cases the evocative 

power of this type of language allows the glossing over of analytical gaps; no-one seerns 

to realize that medically speaking apartheid and its supporters might also be cancers to 

be excised or gangrene-ravaged limbs that should be amputated and cremated. 

Metaphors do not enlighten us about reality; they reinforce a particular discourse about 

it. 

At  any rate, in the Report, whether the metaphors are medical, political or religious, 

t hey al1 portray a real ity where the need for the institution to actually do something for 

reconciliation to appear is greatly diminished: reconciliation becornes something that 

happens, rather than something that is done. This has the effect of adjusting the 

responsi bility of the TRC regarding the production of the tangible, measurable 

reconciliation politicians were speaking of: it can now avoid k i n g  measured in terms 

of its "reconciliatory performance." for instance, Chairperson Tutu, responding to a 

sutvey that showed that 82% of South Africans were convinced that the TRC had 

worsened "race relations" in South Africa, could say that "real reconciliation involves 

exposing falsehoods and confronting people with the truth. That is a divisive thing-the 
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truth hurts" (SAPA, 27.08.98). What he is doing of course is redefining reconciliation 

as a long-term goal rather than a short-term and immediate one, whife still leaving the 

TRC as its source. But that implies that reconciliation is no longer in itself a practice or 

even a direct objective of the Commission, giving clear priority to truth-finding. 

According to Deputy Chairpetson Boraine in July 1998: 'perhaps the TRC's greatest 

contribution [to national reconciliation] has been its strong emphasis that reconciliation 

is not easy, is never cheap and is a constant challenge" ( T m  Talk, 2, 3: 1). It is not 

surprising, then, that the TRC's newsletter I just quoted was not titled "reconciliation 

talk. " By organizing its institutional narrative this way it becarne possible to represent 

the TRC as both the cause of intangible reconciliation and take credit for any behaviour 

deemed reconciliatory, while not k i n g  actually responsible for its appearance, or, more 

crucially, blamed for its invisibility. 

Further, note how al1 of these ways to understand the TRC offer, retrospectively, an 

image of rationality, unfolding of plans, meeting of goals: this is the objective world of 

unchanging context and "managerial" rationality. 

1.2 The TRC as a settjng for reconciliation 

While amnesty-for-truth was always an equivocal practice within the discourse of the 

TRC because of the integration of criminal responsibility and punishment, there were 

ways to integrate it into a convincing logic where the TRC process encouraged or at least 

did not interfere with reconciliation. First, despite its recasting as condemnatory, 

"political motivation" still irnplied that perpetrators are not evil, Le. they honestly thought 
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they were right at the time, and at the very feast since politics have changed they are 

unlikely to re-offend. Further, enjoyment of torture and murder, or the derivation of a 

monetary or other benefits from them legally did not constitute proper political 

motivations under the act, and therefore did not fit reconciliation goals-and these cases 

were left to criminal courts. We have seen this phenornena at work in chapter 4: the 

very fact that there is a rejection of "impropern perpetrators implies that those selected 

match the general goals of the project-and thus more than technical criteria alone. So 

when the granting of amnesty was articulated as part of the reconciliation process, it 

was through the understanding of perpetrators as having been tragically rnistaken or 

misled . 

Without some sense of the "antecedents, circumstances, factors and context" 
within which gros violations of human rights occuned, it is alrnost impossible 
to understand how, over the years, people who considered themselves 
ordinary, decent and God-fearing found themselves turning a blind eye to a 
system which impoverished, oppressed and violated the lives and very 
existence of so many of their feflow citizens (Report, 4, 1, par. 1). 

In that sense the production of this truth, and a final Report about it, shows that the 

first prerequisite for reconciliation has ken  met: it definitively and authoritatively shows 

that everyone, except those not eligible for amnesty anyway, is, or at least wants to be 

"decent and God-fearing." 

There are those times when individuals and communities seem to be willing to put 

the past behind them, to behave in accordance with this understanding of political 

motivation, that people are basically good. And of course there are examples of 

perpetrators genuinely asking for forgiveness, taking responsibility, of victims and 
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perpetrators shaking hands, of even Eugene de Kock k i n g  applauded by the audience 

for his frankness. Multiple such stories of conciliatory behaviour can be found in the last 

section of the final Report and fom the bulk of the volume. Some might raise the point 

that with 21 000 victims, examples of just about anything are bound to be found, but 

I will not. This is not about statistics, but about what Stones of reconciliation mean for 

the future. 

Under the title, "Reconciliation," chapter 9 of volume 5 proceeds to expose 

different facets of the effects of the TRC. first, how the human dignity of victims and 

perpetrators was restored by telling the truth and meeting face to face (par. 5-37); 

second, how South Africans are willing to forgive, but need the truth to be told (38-48); 

third, how the TRC provided a forum for individuals and institutions to make apologies 

(49-61); fourth, how reconciliation works between individuals (62-108). at the national 

level (110-126) and at the community level (127-130); finally, how the TRC gave 

momentum to other reconciliation effons and programs (136-142). Each of these 

facets is described through stories of reconciliation which illustrate a) contrition: 

"Captain Mitchell had made a confession. He appeared to repent of his own atrocious 

deeds and had made a request for forgiveness" (74). b) Dialogue: "both agreed they 

should meet again, and they exchanged telephone numbersw (63). c) The idea that 

individuals are basically good: 

they found it had a human face. They saw it in Daluxolo Woodsworth Luthuli's 
resemblance to his Nobel-prize winning grandfather Alben Luthuli. They saw 
it in Brian Gcina Mkhize who had been Stern throughout the two week hearing 
but let a faint smile slip across his face as he watched a young child wander 
playfully amongst applicants [...] and they saw it in the face of Romeo Mbamba 
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whose face suddenly became awash with tears when he came face to face 
with a young woman he had crippled (83). 

d) That reparations are also impoitam, not the reparations recommended by the TRC's 

special committee on reparations, but those that should be spontaneously offered by 

perpetrators, as the mother of a dead victim put it: 

in my opinion, I think the best way to demonstrate a truthful commitment to 
peace and a truthful commitment to repentance is that perpetrators of acts of 
violence would make a contribution, a financial contribution to the famiiies of 
victims and, in that way, they would cleanse themselves of their own guilt, and 
they will then demonstrate with extreme confidence that in fact they are sorry 
about what they did (99). 

e) Giving a voice to victims: a man who told a story of k i n g  reconciled in 1972 with 

someone who had falsely accused him could still conclude that "everything that has 

been locked in within my heart now, you have allowed me to have a clean breast of-so 

I am not even embarrassed today [...] thank you. I thank you for what you have done 

for mew (38). Finally, O the wiliingness ofvictims toforgive, instead of forgiveness itself, 

is shown through many testimonies, such as that of a bombing victim: "what I would 

reaily, really like is, I would like to rneet that man that threw that grenade in an attitude 

of forgiveness and hope that he could forgive me too for whatever reason" (39). In the 

second before last paragraph of the Report forgiveness is in fact explicitly disassociated 

from reconciliation: "reconciliation does not necessarily involve forgiveness. It does 

involve a minimum willingness to CO-exist and work for the peaceful handling of 

continuing differences" (150). 

Providing a set of cogent illustrations of each of these six elements-contrition, 

dialogue, un iversal goodness, voluntary reparation , expression and good will-is as close 
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as the Report comes to defining reconciliation and dernonstrating that the TRC was 

reconciliation-compatible. Of course the grounds, reasons, mindset that form the bases 

by which actual people actually reconcile rernain unknown. Even when reconciliation 

is said to occur there is no logical reason to expect it has to do with any aspect of the 

TRC; it may, it may not, it may be a combination of multiple factors, some forever 

unfathomable. 

One incident, not mentioned in the Report alongside the other stories of 

reconciliation, occurred during the special hearing into the 'Mandela Football Clubn and 

Winnie Madikizela-Mandela's involvement into acts of brutality and murder committed 

by its members. The mother of one of its most farnous victims, Stompie Seipei, 

em braced Madi kizela-Mandela live on South African television. Many people saw that 

as entirely inappropriate, since Madikizela-Mandela had onlyoffered the typical tepid mix 

of apologies, denials and self-justification. Chairperron Tutu, who had fruitlessly 

implored Madikizela-Mandela to say she was sorry minutes earlier, said in a later 

interview 

what would you have done? Would you have stopped Stompie's rnother? It 
was entirely the mother's initiative. I just said I wanted us to acknowledge 
those victims and we did by standing ... She had said she woutd iike to meet 
Winnie and really talk, as a mother to rnother ... No, no, I don't think I want to 
apologise. People are not pawns, they are not puppets. She did what she 
wanted to do and she did it (Mail and Guardian, 19.12.97: 5). 

No one knows what Ms. Sepei was thinking and trying to do; is she now reconciled with 

Madihitela-Mandela? Was that her way of definitively breaking with the past? 1 really 

could not venture a guess. Her motives are hers only, but it is interesting to see the 
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uneasiness caused by incongruous behaviour, even when it has the appearance of 

reconciliation. As with al1 the more appropriate stories of reconciliation, it is not the 

behaviour itself that shows its meaning; the meaning is applied by interpretation. 

At the same time, the problern of incongruous behaviour shows rather well the 

problem with practising reconciliation in a confrontational setting. Failing to represent 

itself as setting for reconciliation, the TRC could not be constructed as the proper 

effective, rational and productive institution most wanted it to be. According to the 

aforementioned facets of reconciliation described in the Report, the TRC was in the end 

only equipped to passivel'y and indirectly further reconciliation by giving a voice to the 

victims through the human rights hearings. The only thing the TRC really did. then, even 

according to its Report, was establish and produce the truth. 

2 ~ I N G  RECONCIUATIW THROUGH TRWH 

At  the beginning of the Report, the writers (the TRC's Research Department) assure us 

that "the overarching task assigned to the Commission by Parfiament was the promotion 

of national unity and reconciliation" (1, 5: par. 10). Then, in the closing chapter, we 

are also told that "with its short Iifespan and Iimited mandate and resources, it was 

obviously impossible for the Commission to reconcile the nation" (5, 9: par. 2, 

emphasis is mine). Now that is not 'unfortunately," but 'obviously" impossible, 

meaning that from the start it was frivolous to even mention it: the teal plan never 

included that. Further, The Report (1, 5: 13-21) speaks of four levels or types of 

reconciliation: a) "coming to terms with the painful truth," b) Ubetween victirns and 
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perpetrators," c) "at the community level" and d) "national reconciliation, " none of 

which is claimed to have k e n  realized, and in fact even attempted by the 

Commission-even though in çome instances they are shown to have k e n  produced as 

fortunate or serendipitous after-effects, miracles, sacred moments, incomprehensible 

willingness to forgive, etc. as in the exampies above. "Although it was not part of the 

Commission's mandate to effect reconciliation between victims, the community and 

perpetrators, there were a nurnber of significant instances where the Commission 

facilitated the beginning of this complex proces" (Report, 5, 9: 62). Of course there 

can be a huge difference between 'promoting" and "producing" reconciliation, and the 

paradox could easily be deflected by pointing to the nuance. But the Report does not 

do so, and 1 do not think this would have been vefy convincing to most people who, 

understandably, might feel somewhat cheated by such a play on semantics. So is this 

an admission of complete failure to reconcile at any level? Of course not: it cannot be 

a failure if it was never part of the objectives or the mandate to begin with. Yet 

reconciliation remains desirable, so what the Report does is to recast it as a matter of 

properly understanding the truth it has to offer, redefining the concept along what is 

tangibly, realistically within reach of the Commission, what actually "fitsw with its active, 

practical work: truth gathering. 

2.1 Reconciliation cannot be produced, but truth can 

Remember what Tutu said, that "real reconciliation involves exposing falsehoods and 

confronting people with the truth. That is a divisive thing-the truth hurts" (SAPA, 



Chapter 6: The pracüce of reconciliation 261 

27.08.98). This definitely sets the tone for the primacy of the goal of truth gathering 

over that of reconciliation-precisely what Parliamentarians wanted to avoid. Truth was 

to both take absolute precedence and be the measure of 'reconciliation, " instead of the 

goal of reconciliation k i n g  a limit on investigation and publication, and that is the 

reverse of the discourse we were exploring in chapters 2 and 3. And I am not arguing 

that the TRC in fact did truth better than reconciliation: remernber that the Pinochets 

were never called upon. What we have been describing al1 along is how any practice 

slowly starts to give reality (both in terms of what should be done and what needs to be 

known in order to proceed) to the rationality it supports, and there was simply no 

practice specifically dedicated to reconciliation. Further, the final Report of the 

Commission, its most concrete production, is a collection of hard facts made into a final 

version of history. That is the state of affairs that created the very specific 

understanding of the relation of truth to reconciliation that is conveyed in the Report. 

The Report recognized four types of 'truth:" a) 'factual," or 'forensic truth," that 

is the actual, indisputable account of reality; b) 'personal, narrative truth," or the truth 

as one sees or remembers it; c) 'healing, restorative truthw which amounts to pubtic 

acknowledgement; d) "social truth:" 'it was in its search for social truth that the closest 

connection between the Commission's process and its goal [reconciliation] was to be 

found" (Report, 1, 5: 39). That is because "social truth," according to the Report, is 

the set of historical elements that were agreed to bÿ people after discussion and 

negotiation. It is the building of a common history, or a 'publicly sanctioned history" as 

one commissioner put it (R. Lyster, Cape Times, 23.10.97: 4. His article was followed 
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by virulent objections that the TRC was producing a 'govemment sanctioned" history, 

see Giliomee, 1997). Also, again the 'processes" are conceptually dissociated from the 

"goal. " 

The Report says the TRC provided 'an environment in which al1 possible views coufd 

be considered and weighed, one against the other" (1, 5: par. 41, emphasis is mine). 

The implication is that without the weighing, the sheer multiplication of versions is the 

opposite to a "social" truth: it is a selective, individualistic or sectarian truth. So what 

is important is that the TRC extract a definitive story from these multiple versions: that 

is how doing reconciliation was constructed in the Report. It meant unifying the truth, 

not the people-the people will only unify if they want to. That does not mean silencing 

or discrediting some versions, but it does mean elirninating factual lies, fiiiing gaps, and, 

through cornparison, ending up with a final interpretation that takes in account all 

perspectives, but still one, unified story line from which a clear, definitive moral lesson 

can be drawn. That is what is refend to as the Commission's "process." As 

Chairperson Tutu said during an HRC hearing, 

it is a democracy we are trying to build and many of us are believers, and 
believers say that it is possible for al1 kinds of people, al1 of us, to change and 
be different. That is why we are talking about reconciliation. You don't get 
reconciled with someone you agree with. You get reconciled with someone 
with whom you disagree. [...] We would not have a Commission if there was 
reconcihation already (Report, 5, 9: par. 112). 

He is certainly not referring to "factual," 'personal" or 'therapeutic" truths here, it can 

only be "social truth." There is no point in debating what personal truth is, it is immune 

to debate by definition. Factual truth is that part of reality we al1 bump into, where was 
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he abducted, where is he buried; there can only be disagreement about that until the 

truth is known. Therapeutic truth may very well be a contradiction in terms, or at least 

it contains an element of tension in whether the therapy or the truth is to take 

precedence, as they can be expected to clash. But it is not crucial to resolve this 

matter here; the point is, thefapeutic truth is again entirely individual and non- 

debatable: one person's food may very well be another's poison. What individuals may 

agree or disagree about is the interpretation, the normative evaluation of fact. In the 

language of the act, "the nature, cause and extent of gros violations of human rights, 

i ncl udi ng the antecedents, circumstances, factors, context, motives and pe~spectives 

which led to such violations" (par. 4 [a] [ii); emphasis is mine)-there are different 

circurnstances for everyone, but in the end they are still expected to corne together and 

form a national history-that is the reconciliation described here, the end of 

disagreement about what is true. 

2.2 Adjusting objectives to changing context 

I have already noted that practice takes a special role in dixourse for Foucault (1994, 

IV: 22, 544), one that both results from discourse and modifies it by giving it reality, 

through repetition and the everyday application of the rationality it represents. One 

learns about culture by practising it, and that is what both Geertz (1972) and Edelman 

(1964) demonstrate, in widely different settings. In the TRC there is no dedicated work 

of reconciliation, therefore it could be said that no-one can "learn" about it, make it a 

reality, and it remained an undefined principle. There are, in contrast, many different 



Chapter 6: The practice of reconciliation 264 

instances of truth-finding: be itthrough arnnesty hearings, institutional hearings. human 

rights hearings, through the work of the research department or the investigative unit; 

this truth is docurnentary, it is witten dom, contained in cornputers, in 21  000 victim 

statements. It was prograrnmed, statistically manipulated, used to compute 

reparations, etc.: it is tangible. Reconciliation was expected, during the debates about 

t h e  Bill, to corne through the amnesty provision, compensation, restoring the dignity of 

the victims, cathartic confrontations, etc., but how does one observe or quantify 

reconciliation? Further, save amnesty, none of these ideas was inscribed in a specific 

practical effort. They were al1 side effects. 

The matter of amnesty is interesting. I have presented it as a concrete extension 

of political reconciliation, of the compromises made to establish and protect majority 

rule. Is that not then concrete, practical reconciliation? In fact, it makes it a fait 

accompli the TRC is to accept and be careful not to jeopardize in the way it actually 

grants it. Listen to Chairperson Tutu describing amnesty work in his introduction to the 

Report: 

amnesty is a heavy price to pay. It is, however, a price the negotiators beiieved 
our country would have to pay to avoid an "alternative too ghastly to 
contemplate" [...] As a matter of fact, the Amnesty Committee has granted 
only about 150 amnesties out of 7 000 applications, with a further 2 000 still 
to be dealt with. This can hardly be described as an avalanche of reckless 
decisions (Report, 1, 1: 49-50). 

The fact that more than 4 000 applications were summarily dismissed for failing to meet 

the most basic requirements of the amnesty provision make these numbers shaky at 

best. It sounds like we can expect around 2% of legitimate applicants to be granted 
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amnesty, which is wrong: taking only those who have made prima facie cases, and a 

good way of doing this is considering the hearings only, it looks right now as if about 

70% will be granted when the AC wraps up its business (perhaps 1 000 of 1 500). But 

this math only strengthens my point here, that Tutu is willfully presenting the work of the 

AC as a brake put on an overly generous political amnesty clause. In the TRC discourse 

the mission of granting arnnesty is essentially a sandbag, something that the TRC had 

no choice in doing because it was legally bound to it, and visibly not something on which 

to tack a "reconciliation" label. The amnesty hearing is not a practice of reconciliation, 

it is a prudent, formal fulfilling of one end of a political promise made under dures. In 

other words amnesty meant concrete reconciliation only at the bargaining table, for the 

politicians who were discussing it, who thought of it as "political compromise" i.e. their 

own version of reconciliation. Again, the change of status of "reconciliation" is 

essentially due to a passage from a context where it is associated with a practice to one 

where it is not. 

With the TRC and the "career" of reconciliation we can see that a fundamental 

change in one very important, we might say the most important operational concept of 

the institution, occurred between the signing of the law and the publication of the 

Report. At some point it became impossible to hold a discourse of reconciliation as 

being effected by the Commission's work, and I have descri bed in the previous chapters 

many transformations and unexpected events that caused this difficulty. In this chapter 

we have examined how, in addition to those problems, "reconciliation" lost any 

rernaining operational and rhetorical power because it was not directly linked to a 
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particular TRC practice. Not because reconciliation was impossible, or that it was not 

in the end accomplished-those are only matters of definition-but simply because it was 

not done, not specifically worked on. 

Conclusion and sumrnary 

The Report reestablishes the rationality of the TRC after multiple on-board readjustments 

and makes it look like the plan was always to see reconciliation as a side benefit to the 

unification and moral evaluation of truth. We have seen that this proceeds of a series 

of nuances effected al1 along, through practice or the absence thereof. Further, this 

adjustrnent was not at al1 consistent with the original discourse of reconciliation that had 

been supported by "Chile," as a tangible reality to be produced or protected. However, 

we could see this development as the next increment in the restriction of the field of 

possible methods of reconciliation: first, it was "not prosecution; " then it became "a 

truth commission as in Chile;" finally it became "an agreement on normative values and 

judgements." But this path was made by walking; in 1994 and 1995 there is no way 

anyone could have guessed what the contents of the Report would define reconciliation 

to be: the context was just too different. But as that context slowly changed, was 

recognized to have changed, and was integrated in the TRC discourse, the direction of 

the path became more and more clear-until the destination was at hand. 



To a large extent the story of the TRC project is the story of the sorting out of conflicting 

values and ideals, vague parameters, unrealistic goals and amoral pragmatisrn. And 

unsurprisingly, the Commission could not be al1 things to al1 people, despite the way it 

had been represented in hortatory discourses. It was only one institution, albeit a large 

one, with a number of people doing work the way they understood it. 

Throughout this thesis I have treated those people as a collective, saying 'the TRC 

did this," "found that," etc. but obviously it had its own interna1 tensions to contend 

with, some public, some less public, some intentionally publicised (remember the 37 

ANC amnesties). However what is ieft of the path, when we look behind, is not so much 

individual dissensions, dissatisfactions and explorations of different paths, as what on 

the whole was shown to be the main direction-fuzzy though it may be. And I have 

shown that this direction represents a series of choices that were made to maintain a 

minimum level of discursive consistency in the way practices would be accounted for, 

and in spite of said dissensions and dissatisfactions. 

Is the path-beating at an end? Absolutely not. The story continues: besides the 

fact that the TRC itself is not entirely done with its work, the future will most likely see 

some perpetrators prosecuted, new evidence unearthed, known evidence disproved and 

victims getting impatient over govemment delays in following up on reparation (some 
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demonstrations have already been seen; Mail and Guardran, 24.09.99). Obviously the 

meaning of the results of the Commission's work is bound to keep changing with these 

developments, as the "successu of the Chilean Commissi~n is currently being 

reevaluated in the face of renewed legal challenges. So the difference the TRC made, 

its expected effects on the future of South Africa. is still being worked out. 

The objective of this thesis was to gain a clearer understanding of the TRC project 

and by extension of other such institutions, by both adopting a more general, whole- 

project view and following some of its aspects through tirne and through the concrete 

and untiring activity of people. Most of the Iiterature available tends to slice the project 

vertically, giving more detail on more elements, but with little attention to the effects of 

passîng time-therefore leaving unexplored the process behind these effects. This 

freeze-frame or post- hoc categorization tends to dimin ish the uncertainty, open- 

endedness and intensity of the work being done on the very language that accompanies 

the project and favour instead the mechanisms of adoption of the practical specifics 

within the existing cultural and historical framework. Powerful and detailed analyses of 

the practices at work, of the social context in which commissions are created and of the 

readjustment of normative principles, and a few were presented in the introduction, al1 

neglect the source of the evolution of the concepts and practices by overstating the 

structural or static quality of discourse and the way it supports or stems from traditional 

cultural canons. What we have seen with a relative degree of certainty is that while the 

discursive field may not be seriously upset, and while culture is indeed slow to change 

even with the occurrence of major events-for instance, a political transition from racist 
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authoritarianism to liberal democracy-even subtle adjustments can lead to significant 

effects on the design of institutions and on the way they take place in the citizens' 

representation of the social. 

Throughout, I have made extensive use of Foucault's toolbox. In order to describe 

and account for the progressive development of a rationality of action such as that 

around the TRC, the tools of discourse anafysis are invaluable; they allowed us to see 

t he  development, or "genealo~," of a reality as involving a set of practices, a set of 

representations, and a set of subjective understandings Further, thinking of this as a 

"genealogy" implied that we should not be too concerned with (or a fortiori entirely 

focussed on) finding a clear, discrete moment of origin, where the TRC project might 

have sprung to life already made-up, in its final form. Rather, according to Foucault 

(1984), the descent of an obsewable system of thought is one of constant modification 

and adaptation: 'there is 'somethingaltogether different' behind things: not a tirneless 

and essential secret, but the secret that they have no essence or that their essence was 

fabricated in a piecemeal fashion from alien formsn (78). And indeed this is what we 

found to be the case with the TRC. Further, we have definitively recognized ail the 

constitutive elements of the TRC as 'alienn only in the sense of "alien to each other," 

i.e. none of them were really new. At no point in its history was it "complete," other 

t han  at the very end, in the Report-i.e. after it wrapped up its business and ceased to 

function. Our version of a 'nul1 hypothesis," where one would find ~ ~ m € ? t i m e / ~ ~ m e -  

where a clear and complete articulation of the TRC al1 available, ready-to-use, can be 

rejected. Granted, this demonstration was made with only a limited set of the multiple 



Chapter 7: Conclusion 270 

aspects of the TRC; however, these were arguably its most important aspects: justice, 

victims, apartheid, perpetrators and national reconciliation. I think we might be allowed 

to infer that if those were progressively determined through their use, then this must be 

true of the les  fundamental elements as well-or at the very least that if this was not so, 

these elements were of lesser overall impact on the production of the TRC discourse. 

1 SOCIAL REAUTY IS PERFORMANCE 

The TRC project was always about change, about finding a different solution to a 

problem judged to be unique, about sustaining and protecting a major political 

transition, about transforrning the ethos of an entire nation. But what is change, really? 

How deep were the transformations that are spontaneously thought to have given rise 

to the institution? This very powerful common sense idea that fundamental change 

occurred and gave rise to the Commission tends to push most analyses towards the 

search of determinants because the power of context, the dynamic of history seems 

overwhelming. Which bits of context caused the change, which bits caused the TRC to 

be instituted: this spontaneously leads to a search for defining moments or events. The 

events are then neatly broken down in a transitional phase, a negotiation phase, a 

solution phase and an execution phase. But this is social history the way actors 

represent it, and usually after the fact, as objectively available, chronological and 

rational. It is the history of political post-facto rationality. 

What I have tried to do in this thesis is to fift the covers from this account of 

observation, decision and action. First, the transition itself had to acquire a meaning; 
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like everything else, it did not bear its own label. Its significance was, and still is, 

constructed. The way it is understood as a consequence or result of the past is 

constructed. Its importance for the future is constructed. The reasons why it should 

influence penal responses, and in what way, are constructed. 

Creating a truth commission is also automatically creating a world where it makes 

sense to have one. Its invention is not independent from the invention of al1 the objects 

it relates to: history, justice, truth, reconciliation, perpetratots, victims. These objects 

had to be made up, sculpted in the right shape and matched together to create and 

maintain discursive, logical consistency. This is especially obvious with the TRC: 

because it attempts to integrate every aspect of the leftovers from apartheid and to be 

al1 things to al1 people its form is contingent on more arbitrary decisions than any other 

truth commission so far. The wider the scope, the more the possibilities, the more 

complex the supporting discourse will be and the more possible flaws or failures are 

bound to appear. In fact, this growth in complexity can be thought of as exponential, 

since each new aspect (incorporating victims, amnesty, etc.) must generate new iogical 

relations with all the others to maintain internai consistency and stitl project the 

necessary rational-objective appearance. 

This al1 began with a few tentative steps: an idea had to be put forward, one out 

of many other such ideas that were rejected, one that a sufficient number of people 

would find seductive, but for reasons likely to vary-which may cause new contests later. 

Then eventually a law was written about it; it could have been an executive order, it 

could have k e n  done 'underground" as in Brazil, etc. Still, producing a plan was n0t 
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the end of the process, far from it. "Creating a worid," obviously, is not a physical 

activity, but a cultural, subjective one. Therefore the creation is bound to clash with 

other, equally "valid" ones, it is bound to be 'misunderstood" by the people who adopt 

it, and to create major problems for itself as it operates in the "real" world and starts 

causing and encountering unexpected effects. We have seen through the previous 

chapters a process of establishment, refinement and protection of a dominant 

discourse; keeping this world afloat was an everyday accomplishment, as 

ethnomethodologists would Say. 

"Performance," as it appears in the title above, has two helpful meanings for us. 

First, it indicates efficiency and/or success in the production of something: indeed, 

social reality is a successful creation, a set of contingent elements k i n g  adopted over 

al l possible others. It means rejecting existing and esta blished but com peting practices, 

destroying other incompatible proposais and setting a definitive limit on what could be 

invented in the future. Second, it also refers to the public representation of an 

interpretative work of art: organized, planned, but non-existent until actually given and 

experienced, and gone again immediately after. Without a sustained effort the 

construction cannot maintain itself, it dissolves back into the chaotic, unruly and 

unpredictable realm of the merely possible. What we have observed about the TRC 

project entirely supports this explanation. First there was the disqualification of 

conventional justice. Then the identification of a general style of approach. We then 

crossed the conventional "practice banier" to follow the continuing construction of the 

elements of the TRC in its work, its work on perpetrators, responsibility and shame, and 
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its work on victims, dignity and restoration. Throughout, a systern of truth and a system 

of creative power were made dominant and decisive in interpretingand modifying reality. 

1.1 No Nuremberg in South Africa 

Mythical Nuremberg was instrumental in the quick introduction, constitution and 

shelteringof the value-neutral concepts of conflict, war and struggle within the discourse 

about justice and the past. Talking about crimes, apartheid, gros human rights 

violations with the help of Nuremberg as a syrnbof was a highly efficient way to construct 

a specific understanding of the past where normal criminal intention did not apply and 

therefore normal criminal responses were inadequate. Nuremberg was wrong because 

it is wrong to appty criminal justice solutions to acts of war. Or it was wrong to use the 

mode1 because there were no Nazis involved. Whatever the articulation of the 

undesirability of Nuremberg, it always participated in the same construction and led to 

the same conclusion; it became one of the foundations of the possibility of a truth 

commission, having made conventional justice appear inadequate. 

I have tried to underline the fact that this analysis does not position Nuremberg as 

the only conceptual engine behind the problematization of post-apartheid justice. 

Rather, it is a well-positioned window into the process of worldmaking. There must have 

been countless people who have never heard of it, never saw the connection with the 

TRC project, never uttered the word, or for whom Nuremberg simply evoked the 

birthplace of Dürer and Pachelbel. But through the use of Nuremberg for its symbolic 

power in the debates about the Truth Commission we recognized public discourse as a 



Chapter 7: Conclusion 274 

symbolic exchange and the creation, rather than the following, of a rationality. Those 

who understood Nuremberg in a "matchingn way were able to quickly produce the 

necessary discourse explaining and supporling the project and to aRiculate it with 

relative ease and apparent consensus. 

1s it possible that this understanding existed before and that "Nuremberg" was 

simply used to illustrate it? To ask this question is to go back to the objective-rational 

perspective where language is not constitutive but simply refiective of reality. In this 

thesis I have tried to avoid such hen-or-egg questions altogether; both processes of 

articulating a view of the world and supporting it with myths, symbols, etc. occur at the 

same time because they simply cannot exist without each other, like sound does not 

exist without air or some other medium to support it. Remember how, a few years 

before the TRC, Nuremberg was offered as a model of what to do, the image of the 

main perwtrators standing trial k i n g  an important element in the ideal post-apartheid 

South Africa. There is no final, definitive understanding of what Nuremberg-or 

apartheid-are al1 about; in fact, a closer look at what happened at the end of World 

War II made it quite obvious that what was refetred to as "Nurembergn was only loosely 

connected, if at all, to historical fam. I pointed out at the time that this is not so 

important, because the myth is meant from the start to fulfil a different function 

altogether: it is not offered to explicate a technical model or a position on procedure. 

It crystallizes specific, localized, politicized wishes, concerns, fears raised by the 

situation at hand, thus helping define it as a 'problematic situation:" a threat to a 

newborn functional social system. 
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We have also seen how the idea that a "compromise" was made between those 

who really wanted a Nuremberg alf along and those who needed to protect themselves 

is actually part of the logic k i n g  constructed, and is not sufficient to understand it. The 

compromise idea assumes that those who 'really wanted a Nuremberg" actually 

conceived of Nuremberg in the proper, objectively shared and analysable method they 

claimed to adopt. Thus it actually participates in the effort to reduce the normative 

positions to two opposed ones, forgettingfor instance Amnesty International's proposal 

to hold conventional criminal trials first, and then gant selective pardons, as well as 

many other suggestions. Focussing oniy on this idea also uncritically follows political 

parties' efforts to portray their position as clear, unambiguous and decisive, and to lay 

blame on the other side for shortcomings in the resulting solution. In the end a 

"compromise" is but one of the multiple conditions that make something possible, it is 

not a cause or even a source: it explains little of the nature, function and success of 

that thing, it really only sets the stage for a play to take place. As such, it is part of 

what we are studying, part of the supporting language of the institution, its practical role 

is rhetorical. It predicts the form of the solution and explains the nature of the problern, 

but on& in the discourse of the agents themselves. 

Throughout the process of redefining the nature of apartheid crimes and the 

situation in South Africa, Nuremberg was used to dismiss in its entirety the traditional 

way of dealing with crime-like acts. This is no small feat, but in itself it obviously was 

not sufficient to effectiveiy point to a specific new direction, an alternative way of dealing 

with the past. This takes us to our next step. 
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1.2 Chile: putting a name on a justice attemative 

The adoption of "Chile" in the vocabulary of the project contributed in further restricting 

the diversity of available options, making the final choices appear l e s  contingent, more 

rational, more necessary-and especiaf ly more broadly supported. With it the drafters 

and the politicians not only "knew," could describe and justify, and could agree on what 

not to do (Nuremberg), now they also had a metaphor for what was desirable: Chile. 

Not desirable in its details, and there were never suggestions of importing the model 

wholesale, nor was that in fact done; but it could demonstrate a few impoRant facts 

about the new South Africa, and pnncipally that in the new dispensation, democratic 

and effective, there could be agreement and actual action taken to address questions 

that had been left open about the p s t .  

Justice as {reconciliation as peace and prosperity) and {truth as acknowledge- 

ment). That was in schematic forrn the discourse of "historical justice" that was least 

threatening and most acceptable to al1 and most translatable in hortatory terms. Also, 

with the idea of a truth commission as articulated around Chile, obvious differences in 

what truth, reconciliation, etc. meant exactfy could be, at least temporarily, glossed 

over. That is, giossed over without giving the impression of ignoring them, because the 

working example of Latin American commissions afforded rational reasons to set them 

aside. 

At this point a law was voted in Parliament and the Senate, a great achievement 

without a doubt. July 19, 1995 usually marks a hard lirnit in most of the still emerging 

literature. That is because it is split between studies of the making of the law, for which 
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the enactment is the end limit, and studies of its application and consequences, for 

which it is a beginning. l have pushed through this limit because under the perspective 

1 have adopted, following the seps of the creation of a path of justice, reconciliation and 

truth, the only thing this lirnit marks is a change of sceneiy, and no more of a change 

than, say, between the Committees of the TRC-r really, within the Cornmittees as 

practice and time took effect. 

1.3 Political circumstances, justifications and the moral order 

The Commission started its work on the causes of apartheid brutality, through its 

institutional hearings and of course in the amnesty proceedings, by orienting its 

practices towards the idea of truth for reconciliation and acknowledgment forjustice and 

the restoration of the moral order. It did start as more or less the institution that was 

designed during the parfiamentary debates, with the technical adaptations of actual 

practice. However this discourse of acknowledgment soon ran into the reality that 

perpetrators, as well as those testifying in the institutional hearings, were operating on 

the concept of reconciliation as forgive-and-forget, which 'Chile" had also integrated. 

In other words, acknowledgement was not forthcoming. There was truth, factual truth, 

but accompanied by political motivations that practice made look Iike justifications. This 

was compounded by the multiple rationalizations of the past offered in the institutional 

hearings. 

The discourse of acknowledgrnent and the way it was expected to restore their 

dignity was also one of the foundations of the TRC's approach of victims. 
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Acknowledgement would do this by reaffirming the differential moral standing of both 

human rights violations and violators on one side, and of the victim's actions and 

identity on the other, realigning everything with new democratic ideals. But justifications 

and rationalizations tended to defeat this discourse altogether, and without leaving a 

replacement: precious few stories of contrite perpetrators and unqualified apologies 

were available. The TRC had to reinvent itself into a moral judge instead of a facilitator 

of reconciliation. Again the meanings were not set, objects did not carry their own 

labels, there were contests about what reconciliation and truth were meant to achieve. 

It is also clear that the standardized myths used in hortatory language were not so 

powerful in the face of practice: the cracks they had covered reappeared rather quickly 

under the pressures of truth-gathering and interaction with real people. So the manner 

in which the Commission did justice had to be reconfigured: historical justice, 

maintaining peace, quiet and order were just not powerful enough justifications. 

Fortunately they were then guaranteed anyway by the final Constitution and a few years 

of working democracy, so Commission had a little leeway in k i n g  confrontational. 

In that chapter we followed the development of a specific problem the TRC had to 

face-not the only one. The aim, as in the previous chapters, was to study how a 

response to a problem was designed and implemented. And as in the other cases, it 

involved an important nuance to the institutional discourse. Again, we saw reality and 

moral principles transformed in the language, through small but significant readjust- 

ments in the way key elements were thought of and articulateci. 
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1.4 Creating dignlfïed victims 

According to most of the Iiterature the handling of victims by the TRC left somewhat to 

be desired from a restorative justice standpoint. Indeed, the picture 1 have painted of 

victims' appearances in each of the Cornmittees is one of low operational impact, as 

well as a fairly intense pressure to conforrn to a well-meaning but unyielding structuring 

of their experiences as TRC participants through the unlimited malleability of narrative. 

Yet 1 have argued that it is precisely this structuring, in the way it unfailingly supports the 

TRC's goals and methods, which in fact enabled the Commission to restore the victim's 

dignity: because victims' dignity is a discourse, not a thing. 

Narrative and narrative logic were present in the other aspects of the Commission's 

work of course. However the particulai case of victims, since the objective of the TRC 

was to both gather stories and recruit story tellers, narratives quickly became the 

centrepiece, and the transition between victimization narratives and participation 

narratives was seamless. One simple reason for this is that every persona1 story always 

ended the same way: in front of the TRC. Part of what it meant to be a victim was to 

give a statement to the Commission. The stories of victimization and the institutional 

narrative of the TRC were irretrievably enmeshed and interdependent-and this is what 

guaranteed the "success" of the project of building a discourse of victirn-centredness. 

While in other places myths and legal requirements were sufkient to articulate a 

discourse of success, as far as victims were concerned the mission of the TRC to 

"restore their dignity," or 'make them valuable citizens," etc. was precisely one that was 
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best done by telling the story of accomplishing it, and the more often it was told the 

more powerful it became. 

Making available a specific representation of victims was an especially powerful way 

to build the TRC justice/reconciliation discourse because victims were already thought 

of in general as central to the problem of the apartheid past (though probably under 

different definitions than victims of 'gros human rights violations"). Obviously there 

were the perpetrators, the famous names of butchers and torturers, the unknown thugs, 

the cheerleading politicians, the happy bystanders, the careless rhetoricians of the 

resistance, etc., but with the discourse of reconciliation, understanding, negotiation and 

compromise k i n g  so strong, and from the beginning of the transition, it was the m a s  

of victims that was most used to describe the past. Not to mention that in practice 

victims outnumbered al1 other participants by significant margins. Arguably '270 ex- 

government agents applying for arnnestyw (many still officially employed) will never be 

as good or as cogent an iliustration of the history of brutal apartheid, 1960-1994, or 

of the corresponding work of the TRC, as "21 000 victims giving statements" is. 

1.5 Reconciliation through truth 

White the rnaterialities of practice rnodified the discourse of acknowledgement, the 

absence of direct, dedicated practice in the case of "reconciliation" left the field wide 

open for the construction of its rneaning. What, no "reconciliatory" practice in the Truth 

and Reconciliation Commission? Obviously any of the work done by the TRC, merely 

because it is done by the TRC, can be called "reconciliatory," with the phrase I have 
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used before: because the Report says so. However we have seen in that chaptei that, 

precisely, the Report does not say so. I tried to make sense of this by showing that in 

fact if you can say al1 the practices are reconciliatory, or that they are "as a whole" then 

the entire concept loses its significance. What was needed was a specific effort called 

"rec~nciliation.~ One example: an attempt was made to create a "register of 

reconciliationn that visitors to the TRC and people on the lnternet could sign. The idea 

was to let people who had not participated directly in the TRC process, the public at 

large, to make a gesture of reconciliation by signing the register, and perhaps leaving 

a short message for poster@. This was essentially an afterthought, put together by HRC 

Commissioner Mary Bunon at the end of 1997, two yean after the beginning of the TRC 

hearings. And as it stands today, another two years later, it has a very paltry 172 

entries (this is a country of 40 million). Yet symbolic and failed as it is, this effort would 

indeed constitute one possible example of reconciliation in practice, a sphere within the 

TRC where reconciliation is actually k i n g  "done" (which, as should be obvious by now, 

never means "achieved" here). 

The TRC Report uses hoftatory language in the same way politicians did: to make 

the exercise look like an unfolding plan-and at that point in time, one that is successful 

as well. It represents the TRC's activities as synchronized parts of a master plan that 

survived the vagaries of the South African socio-political context and various legal 

challenges, to finally fulfil the historical mission it was entrusted with by a democratic 

process. However, having followed this 'unfolding frorn the beginning, and having k e n  

attentive to the transformations of meaning, we could see that the way the TRC Report 
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reconstructs reconciliation is different than what it had been in other sites, and in the 

same sites at different points in time. Some might dismiss this as a series of nuances, 

which of course they are, but this is precisely the point: they are very consequential 

nuances, the reconfiguration of old contents into new forrns. By wiping reconciliation 

from the immediate mission of the TRC the Report managed to position itself as unifying 

truth for the sake of morality and deflect accusations of producinggovernment-approved 

history. Doing so, it couid also maintain a condemnatory stance on gros human rights 

violations and those that committed them and made them possible, instead of following 

the blame-free version of reconciliation. 

So it is clear that the final Report invents nothing; or rather, none of its parts are 

new: only the whole is, insofar as it rearranges once more the concepts, representa- 

tions and the logical relationships that bind them. There is nothing radically new in the 

way it reconstructs victims or perpetrators, for instance, yet their readjusted place and 

function in the specific context of the TRC creates a new meaning for doing 

reconciliation, doing justice, finding truth, restoring the moral order. lt is not the 

histmical events that define us, but the work we do in recognizing them. 

2 ~ I C M  COeYSISTENCY AND PREMCTABIUTV IS A WORK IN PROGRES 

There are many ways in which we do consistency, in which we make the chaotic activity 

around us make sense. We use rnyths, we use narratives, we use action-when 

something makes no sense we try to 'fix" it or we expect someone else to. The TRC 

project has examples of each. I have argued in the introduction that our efforts of 
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creating reality through discourse and transforming it through practice are directecl at 

making the world recognizable and predictable, as the prerequisite for continued action. 

Essentially this means repfesenting the world as a grid of human rules and natural 

necessities (often causing a debate ove? which is most deterrninant). Action-whether 

following the rules, breaking them or ignoring them-is only possible if this prerequisite 

is filled: othewise it is missing a meaning, a purpose, and is then mere behaviour. 

Both Nurembergand Chile were about rules, and ultimately about making law: they 

helped set down what was impossible, unwanted and what was possible and desirable, 

in order to eventually make these findings the law of the land. But the TRC's work on 

victims, perpetrators and reconciliation show the same type of problematization, on a 

smaller scale: trying to figure out the limits of that new law. What we saw was a 

continuous effort to rnake sense of the contingent possibilities in terms of their 

feasi bility, compatibility, or justness-depending on the language-by defining the context 

they were to match. Learning about the nature of the context of action (be it "the 

country" or "the TRC") in terms of what is needed is not a simple matter of observation. 

At  the risk of repeating rnyself, objects do not bear labels. The situation must be 

evaluated as a problem, as calling for action, and as a specific kind of problem, calling 

for a specific kind of action: this was fairly obvious with the way victims were integrated 

to the discourse, for instance, as having precisely the needs the TRC was prepared for 

and competent to fill. The logic, the niles, the objects only appear readily available or 

given precisely because they are constructed that way: and as we have seen, it is hard 

work. The categories of reconciliation, truth, perpetrators, victims or apartheid were 
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sculpted like gears in a machine of consistent logic. But knowing "what to do next," or 

how to "go onw absolutely requires this work: it requires that we constitute the problem 

and the solution together-if we did not most problems would be too complex and too 

microscopically subjective to be solved, and we would be back to behaviour instead of 

action. 

Reflective myths, symbols, stories make this work easier, they protect us hom the 

fluid complexity of the world by appearing to produce powerful evidence of the presence 

of rules in reality. Through Nuremberg, context was made static and clear, and could 

be defined in sufficient detait. Who are the perpetrators, what is their place in the new 

South Africa, what was apartheid al1 about, what is (im)proper post-conflict justice in 

this case. Narratives made sense of what happened by introducing human-sized 

intention, action and results and transforming chaos into common sense. With myths 

and stories we can put the intellectual tools of discourse at work on clearly cut, 

simplified moments in time, places in space and individuals in the population. 

It is intellectually convenient to think of social context as a rule grid, but as 

Wittgenstein (see Danford, 1978) would point out, action is only possible in the "gaps" 

of the iules. even when the rules are extremely clear, as is the case in @mes for 

example (he uses tennis as an illustration). So why do we (i.e. both "layw but still 

"professional" sociologists, as Garfinkei, 1967, would say) insist in thinking of the rules 

as guiding and sculpting action? In a way the simple answer is that in order to find the 

gaps, we need the rules. Alço, clearîy, presenting action as rule-governed after the fact 

opens an entire field of justification, especially in politics whefe conventional 



Chapter 7: Conclusion 285 

administrative logic must dominate. The story of the TRC above gives us a different kind 

of answer: thinking in ternis of rules is what makes it possible to recognize and to 

represent the practice as successful at attaining its objectives. Without recognizing and 

invoking rules-building discourse-it would be impossible to ever "do" anything. 
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