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Abstract: 
This thesis seeks to shed some light on how local 

broadcasting regulations, international trade law and space Iaw interact with each 
otlier in regard to direct-to-home television. An overview of the birth of direct-to- 
home technology, its popularity and potential as well as a historical account of the 
development since the sixties of the international regulatory framework applicable 
to the use of space and radiowaves are presented. Canada's domestic broadcasting 
regulatory regime is put forth as a case-study. 
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Preiiminary Note 

With the successfùl introduction since the early nineties of BSB Sky in the UK and 
DTH satellite broadcasting over Europe. TV lias taken a dramatic step totvards securing 
international audiences. To compensate for tlie erosion of network audiences and 
audience fragmentation, traditional broadcasters have started overseas channels and aim 
to be more than a one-channel business. Al1 major US networks and entertainment 
industry players have secured access to Europe's growing market, are doiiig well in 
Eastern Europe and wasting no time in examining Central European and Asian markets. 
European players such as, for example, the BBC through BBC World and French TV 
networks are developing worldwide markets overseas including audiences in North and 
South America. It is critically important to observe that international activities are no 
longer characterized by the licensing of foreign programs or TV senes on an ad hoc basis 
but rather by the exploitation in forei~m territories overseas of Television programming 
systems (TPS) or channels in their entirety (Le. T.N.T., CNN, Nickelodeon). Another 
important observation is that major mergers and consolidations have taken place such as 
Disney-ABC, Time Warner-Turner, Fox News Corp., Canal Plus Prerniere and 
CLT/UFA-Kirch. Emerging markets are getting tapped very quickly by tliese colossi. 
These players may and will in the not too distant fiitiire control market access to most 
temtones. Nothing can hait the trend towards World TV. 

Given the current context, it is dificult to refiite the idea that global events are 
influencing situations locally and not the reverse. This means that in order to maintain a 
desired situation locally it is necessary to be present on the global gameboard. The 
pyramid is inversed. 

No one denies that culture is important and that TV is the most powerful mass 
media. Despite our relatively small population and our proximity to the USA with which 
we share a common language, it is critically important to be able to maintain at least our 
current position with regard to the niirturing of cultural expression in Canada. In order to 
do so, it is necessary to examine tliis new conte* in view of possibly becoming a small 
player in the World TV game. 

The elaboration of tlie appropriate strateLy for adjusting cultural and econornic 
objectives related to broadcasting cannot be limited only to the study of tlie broadcasting 
industry per se at an international level (witli particular emphasis for the piirposes of ths 
thesis, on North America and Europe). A holistic approach must be adopted. Technology 
is the strongest drïving force behind World TV. it is technology that pennits efficient 
global market access. This technological capacity lias led to an increased number of 



international trade agreements, notably in telecommunications. The agreements imply 
competition, deregulation and thus a changing role for governrnent authorities both on the 
domestic fiont and in the international forum. 

Teclmological developrnents such as digitalization and the applicatioii of cornputer 
technology to telecommunications have led to the camage of content on different 
interconnecting support media. This in tiirn is leading to the convergence (confluence) of 
broadcasting and telecornmunications and t lie col1 ision of two very differen t le gal 
regimes. Also, the motives (such as the scarcity of the airwaves and cultiire) behind the 
traditional public trust role of govenunent aiitliorities over TV broadcasting, are becoming 
less pertinent. In fact, the definition of broadcasting is gaining a broader meaning as it 
cornes to encompass television progmmiiig systems. 

The trend towards persona1 communication seMces is causing coiitrol over access 
to content to become very decentralized and access no longer matches specific temtories. 
A country's control over access to content and lience over access to cult~ird goods is 
problematic. Copyright regimes are affected and are being reviewed. 

As market access changes and technology converges, the economics of the TV 
industry is undergoing change. 

International trade and telecommunications agreements are sensitive to political 
will and are implemented by domestic regdators as well as in international forums such 
as the WTO and the UN agency, the [TU. 

Finally, corporations are responsible for developing profitable applications of 
t e c h n o l o ~  and seizing the advantages and meeting the challenges of international market 
access and competition. 

Al1 these factors are acting in synerby. Tlius a narrow approach is iiot appropriate 
for gaining insight into what the new teclinology and globalization mean with regard to 
the TV broadcasting industry and local cultiire. Tlie Chaos theory ( a tiny change in the 
initial situation c m  lead to change in the siibsequent behavior that rapidly grows large) 
explained by Stephen Hawking is al1 the inore applicable now in view of the fact that the 
mass of scientific knowledge doubles every four years. 

It would be impossible to go into any depth on al1 of these topics in a thesis and it 
probably would be futile to do so given tliat teclmology, the dnving force, pushes ahead 
so quickly and affects so profoundly. Tlie goal of this thesis is to gain an insight into the 
main trends and determine which are likely to persevere. Such an insight can only be 



obtained by stepping back from the trees to see the forest. Hence, this thesis incorporates 
a histofical perspective where appropriate especially with regard to the political will of 
nations and the constitution of international bodies involved in creating the regulatory 
frarnework for World TV. 

Focus is put on satellite technology and DTH TV in particular. DTH (Direct-to- 
Home) satellite technology is inherently wide-reaching and ideal for transborder 
broadcasting. Many Say broadcasting is the best use for that technology. The m a t u ~ g  of 
DTH satellite broadcasting, its popularity, the recent adoption of a comrnon standard for 
cornputer and TV monitors and the continued progress of space developmeiit projects 
point to a greater use of space law in the telecommunications sector and Iiigli stakes in the 
structure of, cornpetition for and content of home entertainment on a global scale. 

This thesis seeks to shed some light on how local broadcasting regulation, 
international trade law and space law interact with each other in regard to DTH 
television. In Part 1, I propose to present an overview of the birth of DTH technology, its 
popularity and potential as well as a snapsliot of the principal satellite operators. A s w e y  
of the current market can provide clues as to the relative importance of that technology. 
Part II describes the international regulatory framework applicable to DTH satellite 
broadcasting including the regime applicable to the use of space and radiowaves and to 
the transborder transmission and reception of content. Part III, examines the influence of 
global corporate strategies and of politics on the regulatory environment and on the 
outcome of the race for a controlling share of world television by observing how current 
trends are being dealt with in practice. Part IV presents a case-study of a broadcasting 
regulatory regime (Canada's) under pressure. Finally, in Part V, elements of a global 
positioning mode1 for Canadian television (broadcasting & production) are put forth. 

This model's main assumption is that wherever a satellite bearns American 
programming, a market share is also available for another kind of programming, a more 
gentle, less abrasive type of television. This market share is anywhere between 20 to 
40% of a total market comprising billions of people. 

The potential up for grabs is Iiuge, so is the gamble. 



PART 1: The birth of satellite technology, its popularity and potential 

. prelude to the advent of (GEO) satellite communications technology 

Communications and broadcasting may be seen as having gone through four 
separate ages. These are generally defined as: 

. the ( k t )  wire age between 1840 and 1900, characterized by the iindersea 
telegraph; 

. the wireless telegraphy age, characterized by the long wave telegraph transmitter; 

. the age of sound broadcasting, for entertainment purposes, from 1920 onwards 
and 

. the age of television broadcasting, fiom 1936- 1946 to the present day. 

To these, can now be added the satellite are) which began in 1965, and the age of 
fiber optic communications. With the exception of the latter, just now in its early stages, 
each of the other ages has eamed its place in Iiistory, and each, in its owii way, has been 
responsible for creating a new market in communications and broadcasting, thereby 
stimulating an overall increased global demand. 

In 1945, only a few months after the end of World War II, an article appeared in 
Wireless World written by the then little-known witer, Arthur C. Clarke. In it, Clarke 
laid out a virtual blueprint for a new age in radio broadcasting and communications. A 
single satellite in space might be used as a relay station, receiving transmissions f?om one 
part of the earth's surface and relaying them back to another part. Clarke's Iiypothesis was 
that three satellites spaced at exactly 120 degrees apart, and travelling Froin west to east 
above the equator in geosynchronous (GEO) orbit, (22,300 miles hi& at a velocity 
synchronized with the earth's rotation so tIiat the satellites rnaintain what appears to be a 
stationary position relative to a point on eartli thus permitting unintempted use) could 
provide an international radio and television commu~iication system. Wliat this meant was 
that a radio or television signal could be sent to the other side of the world by a simple 
satellite relay of three uplinks and three downlinks in an altemating seqiience. Some 
satellites such as military reconnaissance satellites are in other orbits, elliptical orbits, 
much higher above the earth. Non-commercial satellites in other orbits will not be 
discussed herein. 

For a good presentation of the birth and deveiopment of satellite communications technology, see I. 
Wood, Safellile Communicafiorn m d  DBS systrms, (Oxford: Focal Press, 1992) 



The commercial age of satellite technolo~y began in 1965 when the U.S.A. 
transrnitted to Europe, via satellite, a colour picture of the American flag. In 1969, 500 
million people around the world were able to watch Neil Armstrong land on the moon. 

Satellite communications for the piirpose of television are based on the 
transmission of television signals ("camers") on specified fiequencies of the radio 
spectmm between earth stations and orbitiiig satellites. Before leaving eartli, the TV 
signaMamers are amplified and passed tlirough a filter which limits the frequency of the 
signal to a designated bandwith. The cameriTV signal is then beamed by an antenna to 
the satellite in space. This is the uplink. The downlink occurs when equipment on the 
satellite (antenna and transponders) refilters tlie sipals/carriers, changes the frequency 
for the downllnk and amplifies the sipals before retransmitting them back to receiving 
stations on e d .  

. owners and operaton of satellite services 

The satellite age was ushered in by tlie creation of Intelsat, Eutelsat and Arabsat, 
treaty based satellite services consortia owned by governments. A second wave 
consisting of private ventures in space by companies such as AT&T, Hughes, RCA and 
SES/Astra, followed. Satellite operators began selling satellite capacity in minutes, hours, 
weeks or even by the year. The longer the unit, the cheaper the cost. 

Satellites can provide several types of communications such as telephone, radio 
and TV broadcasts, videoconferenciiig, compiiter networking, persona1 coinmunication 
seMces (PCS) including worldwide persona1 fax voice and data transmission. in ths 
paper, Our focus is on direct-to-home (DTH) television. 

. the popularity of DTH TV and the possibilities of satellite technology 

The rnove fiom communications satellites for relaying television proLpmrnes 
across continents to broadcasting stations, to the use of satellites in conjunction with 
satellite master television installations (SMATV) linked to cable distribution networks, 
was a logical step forward. The next step, tlie use of satellites for direct-to-home (DTH) 
broadcasting Le. to earth stations no larger in diarneter than an 18" pizza dish, was slower 
in coming because of that technolo~yls limitations at the time. 

First, any DTH system called for more satellite output amplification power, that is 
a stronger "footprint" or radiation of the satellite's radio beam. Without sufficient 
amplification power, large and expensive reception antennadearth stations were needed 



which necessarily involve re-routing whicli direct-to-home transmission, by definition, 
does not. Second, satellite receivers for the mass market had to be produced at acceptable 
costs and at the same time without a signiticant drop in technical performance. 

In 1988, the Japan Broadcasting Autliority pioneered the use of tlie inuch wider 
27MHz bandwidth, compared with the 6MHz standard broadcasting bandwidth. The 
difference was a much higher definition of transmission of TV signals. Tlie introduction of 
DTH/Tv via satellite in Japan provided the gateway for the hi&-definition television 
(HDTV) Muse system, where the use of l Oj0/60 liiies was substihited for the existing 
NTSC standard of 525/60. Europe foliowed, iiitroducing HDTV at a l250,50 line 
standard2 as well as DTH satellite TV iisiiig tlie DîMAC standard3. Botli products are a 
huge success and already serve tens of inillions DTH subscribers. The USA and Canada 
have lagged behmd Japan and Europe in introducing DTH. The reason for t!ie delay is not 
that these countries lack the technologicai resources, on the contrary. Perliaps it has 
something to do with the high rate of cable penetration (65 million homes in the USA, 7 
million in Canada) and tlie inevitable deterice of a11 existing technology. 

The application of compiiter technolog's principle of di~~talizatioii to telecom and 
broadcasting technology is a very significaiit development not only with regard to the 
convergence possibilities it offers, i-e. tlie different media. PC, television and telephones, 
for example, are no longer service specific' but also with regard to the availability of 
"scarce" ressources. When ail information in a message is transposed to digits, the 
principle pennits compression, which stated very simply, means that instead of s t o ~ g ,  in 
linear seq~iential form, al1 the digits of a work or message, recurring patterns of digits do 
not necessarily have to be repeated per se, tliey are regrouped in algontluns and their 
emplacement noted in cornputer language. In a text, this practice could apply to recurring 
words and phrases, in an audio visual prodiict product, tliis would apply, for exarnple, to 
the immobile sets or backdrops against which tlie action takes place. 

Traditionally there have been 3 main colour TV equipment standards: NTSC (National Television 
S ystem Cornmittee) adopted in Japan and Non h America SECAM (Sequential Colour Memory) 
adopted in France, French Mica,  the Soviet Union and some South American, Asean and Middle East 
countnes and PAL (Phase Alternative Line) adopted in Germany and the U.K. Different TV equipment 
standards necessitates transcoding. This technique. as wit h p hotocopying, involves the loss of some 
detail. Tri-standard TV equiprnent could be an alternative, however, costs transfered to the consumer 
would likely be prohibitive. The discussion on an analog TV standard will become moot as digital TV's 
are introduced. The need for a common digital TV standard for the decoding of signals during 
transmission and upon reception by TV monitors. has arisen and is a crucial factor in the development of 
world TV. With digital technology, the loss of detail through transcoding becornes irrelevant. 

This standard was imposed by an EC Directive on 3 November 1986. The European technology 
permits HDTV to be received on traditional TV sets. Both DZMAC and Muse are designed for analog. 



Compression enables the saving of time and space on fiequencies and satellite 
transponders. Thus, in cornparison to analog images, the use of compressed digital images 
enables satellites to accornodate many more charnels per transponder. Up to 20 times as 
many channels may be squeezed into the sarne transmission capacity as one analog 
channel. Satellite operators can therefore derive increased revenues from the sarne 
number of transponders. TV broadcasters. because they lise less space on a transponder 
to transmit the same number of channels benefit from reduced rates. For the same budget, 
TV broadcasters can therefore beam new cliannels into niche markets.) 

With regard to image quality. digitally transmitted images are superior to analog. 
This is because the numerical signal can be reconstitiited clearly and an' errors 
corrected, which is not the case witli analog. 

Digital technology, as applied to TV. has strong officia1 support in the USA 
(notably tiom the FCC) and in spite of broadcasters reluctance to adopt the technology 
because of the substantial equipment investinent it requires, digital technology with regard 
to TV is bound to be implemented in the near fi1hire.j 

In addition to increasing transmission capacity, digital technology affects scarcity 
and frequency planning. The application of the technoloby for TV broadcasting services 
in conjunction with the satellite and DTH (or cable) may help alleviate the saturation of 
hertzian fiequencies used by the increasing nuinber of wireless telecom services which 
depend on less costly terrestrial infrastnictures. Digital broadcasting applicatons rnay 
throw into doubt the legitimacy of the current scope of regdatory supervision exercised 
by govemment bodies over broadcasting. 

As satellite technology improves, and more powerfùl versions of satellites are 
available, such as Hughes Corp.'s digital satellite HS60 1 and HS702 which rit a mass of 
over 2,600Kg will offer double capacity wliich possesses a powerfùl continental footprint 
and superior quality imaging, DTH is bouiid to increase in popularity. There are signs that 
DTH may become the most powerfiil fortn of media of al1 time. It cannot be censored, 
and neither can the flow of information be intemipted or intercepted by third parties. The 
introduction in the USA of DTH is the stroiigest ever introduction of media equipment 
since television, surpassing the introductory popuiarity of the VCR6. As the equatorial 

RtU and Arab Radio & TV transmit via P a n h  Sat to Latin Arnerica 
The FCC has stipulated the end of the NTSC standard by 2008. In Europe, a digital standard is being 

developed since 1993 by Digital Video Group (DVG) an industry association composed of Philips, 
Grundig, Astra, TF1. Thomson and Canal Plus. 

M. Robichaux, " Once a Lauyhingstock Direct-Broadcast TV Gives Cable a Scare ", Uze (New York) 
Wall Streer A- 1, (7 November, 1996). 



orbit known as the Clarke orbit c m  accornodate a lirnited number of satellites ( more or 
less 180 using the same radio frequency), a distinct possibility exists that other types of 
orbits and/or space stations rnay eventually have to be considered. 

We need now take a look at the market in satellite facilities and liow those are 
being used by satellite operators 

. Ovewiew of satellite systems operators offering TV/video services 

Satellite operators may be classified as follows: 

. major international systems owned by goverments or consortia; 

. nationally owned systems and 

. privately owned carriers. 

Until now, satellite capacity for TVkideo services has been, for the inost part, 
under governmental or monopoly teleplione operators ownership. This is a consequence 
of the fact that the first integrated commercial satellite communication system, Intelsat, 
was created as a monopoly by its consortia of national govemments and of the fact that 
up until the recent (Febmary 1997) wave of telcorn liberalization commitments ui the 
GATS fiamework, telecom was definitely, iii most countries, run by state monopolies. 
hvately owned satellite caniers developed principally by offering TVhideo 
broadcasting services. The scope of services tliey could offer was, however, restricted to 
exclude profitable telecom services. On the other fiand, international govemment 
consortia and public telecom organization (PTO) caniers, due to their telecom operations 
possessed excess transponder capacity wliich they could and did devote to TV/video 
broadcasting services. 

International operators (ISO's) have coverge spanning more than one ocean region. 
ISO's such as Intelsat, Inmarsat and Eutelsat are owned jointly by the signatories 
(govemments or PTO's) and offer capacity at cost. Signatories use capacity themselves or 
resell it at a huge profit. 

Nationally (govemment or PTO) owned systems offer domestic satellite services 
and include monopoly PTO's such as Deutsclie Telekom (due to be deregilated in 1998). 



These systems are essentially national systems offering services to one countq but as 
deregulation occurs, coverage will extend beyond sovereign states. To avoid being 
sidetracked, PT0 satellite operators may eventually merge. Not dl PTOts are satellite 
operators. Some such as BT, have opted for offering satellite services v i a  an ISO such as 
Intelsat in which BT has invested heavily. BT now no longer has exclusive access in 
Britain to Intelsat. Deutsche Telekom, on tlie otlier hand, in addition to operating its own 
satellite to provide national services. lias a position in SES/Astra, the privately-owned 
regional sy stem. 

Regional satellite systems operators such as privately owned SES/Astra and 
AsiaSat, concentrate on a single region: Europe, for example, or Asia Pacific. In contrast 
to ISO's, regional operators offer tnie commercial lease arrangements. For tlie time being, 
the activities of regional operators remain Iimited by national Iaws and international 
treaties protecting domestic PTO-mn systems and ISO-run systems sucli as htelsat's, 
especially with respect to telecorn services. 

Currently, there are over forty commercial satellite operators7 with revenues in 
excess of 5 billion dollars in 1 995, a 20% iiicrease over the previous year's. Roughly two 
thirds of the satellite operators produce revenues of 100 million dollars or more and the 
top 5 operators account for half of tlie yearly revenues. Without minirniziiig the 
importance of the largest satellite operator, Intelsat which is not publicly qiioted, it is of 
interest to note that haif of the top operators are privately owned and (except for 
SES/Astra) publicly quoted or owned by piiblicly quoted companies. Tlie fastest growing 
firms are the new private commercial operators such as Luxembourg based SES, US 
based PanAm Sat, Shinawatra (Thailand) and Asiasat. 

Except for depreciation, satellite operatiiig costs are fixed. Constntction costs for a 
satellite Vary between 60 to 150 million dollars depending on the generation of its 
technology, its size, capabilities and delivery deadline. Getting the satellite into orbit 
entails launch and insurance costs wliicli, as a nile of thumb, are roughly equivdent to its 
construction costs. Past (GEO) satellite versions Iiad a life span of 7 to 1 O years. Newer 
versions can be in seMce up to 15 years. Tlie Outer Space Treaty outlaws the use of 
nuclear power in space. Solar power satellites eventually die out From lack of energy. 

' for an excellent overview of satellite systerns operators and the market in sateliite facilities, see 1 .  N. 
Blackley, T Watts, The Glohnl Sntellite h4~1rke/p/trce. (London, Meml Lynch, 1997) (hereinafter, 7he 
MerriII L y d ~  Report, 1997). 2. United States General Accounting Office, Report t o  the Chairman. 
Cornmittee on Commerce Scirrzcr and fin,z.spor~mo~, US- Senate- Telecommuni~~z~~otz~s Competition 
h u e s  in Irtternatzonal Satellire Commwucntiotn. (Washington: GAOlRCED -97- 1 Oct ober 1 996) 
(hereinafter the GAO Report) Al1 market figures quoted in this section are approximate and have been 
estimated from the above reports as well as from annual reports and extensive market enquiries 



Their last reserves of energy are usually iised to shoot them off their orbital slot to be lost 
in space. As more satellites are launched, the day may corne when collisions on the 
Clarke orbit may become commonplace. The only logical solution for the fiiture is the 
manned space station. A rnanned space station would permit refuelling satellites, 
upgrading their telecommunications systems and repairuig faulty transponders such as 
Telesat Canada's Anik E-1 satellite is presently suffering from. The rnanned space station 
is on the drawing boards and has been conceptualized over the last 30 years. We may not 
be far 6-om that day * as the telecorn business and other businesses such as the 
microprocessor and pharmaceutical industries increasingly look to space as their next 
fkontier, large aerospace companies such as Boeing and McDomell Douglas merge and 
the Alpha space station nears completion. The MIR program's difficulties do not set back 
inner-space colonisation. On the contrary, the MIR program shows that life is possible in 
space, even under severe environmentai conditions. 

Satellite lifespan is largely detexmined by the quality of construction and the power 
supply. Arnerican (Hughes, Lockheed Martin previously GEAstro and Lord Space) and 
European (Aerospatiale DASA and Matra Marconi) satellite manufacturers dominate with 
over 60% and 25% respectively of the market for the construction of satellites. At 34%, 
Hughes has the largest market share, European manufacturers have retained their toehold 
thanks to the construction of DBS satellites whicli have been popular in Europe. 

Because transponders are key satellite components serving to ampli@ a signal 
picked up by the satellite's receiving antenna and to change its frequency prior to the 
signal's retransmission to a receiving station on earth, hancial performance of satellite 
operators largely depends on the number of transponders an operator has and the price 
charged per transponder. Hughes DirecTV and SES/Astra are the most siiccessful in ths  
regard. DirecTV, a vertically integrated Company which packages prograrnming and sells 
to consumers in addition to operating the satellite, achieved 247 million dollars in 
revenues in 1995 with 24 transponders and SES/Astra achieved 300 million dollars in 
revenues in 1995 with 66 transponders. Both privately owned operators focus on video 
seMces which command liigher per transpoiider prices than voice services. 

Most satellites carry between 12 to 36 transponders, some cany less. The nurnber 
of transponders on a satellite is Iimited in large part by the amount of solar power 
generated by the satellite (nuclear power, as noted above, is prohibited in space). Of the 
approximatively 7000 W generated, about 5000 W are needed to assure telemetry, 
tracking and control of the satellite. If  left on its own, it would yield to the earth's gravity. 

R. Lange. P.  Nearo, UTOPL4, (Québec,   dit ions du Sagittaire, 1995). The low yravity environment 
will permit fùrther progress in micro-chip and the creation of purere more potent dmgs for healing 
disease. 



Also, its position must be kept precisely aligned to earth. The remaining 1-2000 W 
power is needed for ampliQing signals re-transrnitted to earth. The more transponders 
there are, the less amplification power will be available. Transponders are designed for 
receiving and re-transmitting in certain fiequency bands (Le. C-Ku or Ka) or can 
accomodate mixed kequency bands. C-band transmissions imply a wider beam than the 
nmower Ku-band and therefore C-band signais are weaker by the tirne they are received 
on earth and require a large dish. In Latin America, North Arnerica and Asia Pacific, the 
ground segment functions are over 40% in C-band. The proportion in C-band is even 
higher in M c a  and Central and Eastern Europe. In the US, close to 4 million DTH 
receivers are still in C-band. In Europe. bp contrast, the ground segment fiiiictions mostly 
in Ku-band, which has, of course, made extensive DTH television possible given that the 
smaller dish is cheaper and more adapted to urban settings. 

Each transponder c m  generally carry approximatively 36 MHz of bandwith for Ku- 
band. One analog colour video channel occupies 6 MHz but needs an entire 36 MHz 
transponder because the 6 MHz TV signal is at video baseband, the platform used for 
frequency modulation. A 36 MHz transponder, on the other hand, for voice service can 
carry between 1000 and 2000 simultaneous conversations depending on the quality 
desired and t r a c  density. 

The world wide siipply of 36 MHz eqiiivalent C and K-band transpoiiders totals 
approximatively 4,600, half of which is used for video services. Over three quarters of the 
supply is dedicated to North America, Westem Europe and the Asia Pacific each 
representing a roughly equivalent proportion and 1 1 % is used by Latin America. Over the 
last 10 years, capacity has been growing at a 10% rate overall and a 20% growth has 
taken place to serve Westem Europe and the Far East. Obviously the growth rate is 
expected to continue in the Far East where inany rapidly expanding economies and 
diverse linguistic and cultural areas must be served. A strong growth rate is also expected 
in order to meet expanding needs in Central and Eastern Europe. Some satellite operators 
in the Far East, such as Asiasat, are operatiiig at 100% capacity. Growing dernand will be 
met over the next few years by newly constructed satellites. New construction will then 
level off as digitalization with its expanded seMce capabilities, is phased in and simulcast 
for analog viewers is phased out. 

Prices charged by operators to clients Vary from region to region according to the 
supply demand curve. In Europe, operators have generally kept tight control on prices 
and on the SES/Astra satellite, for example, a Ku-band transponder was said to be sold 
for as hi& as 7 million dollars per annum. In North America, prices are low and Vary 
between 1.5 and 2.8 million dollars for a C or Ku-band 36 MHz transponder. Prices in 
Western Europe for Ku-band Vary betweeii 1.8 and 7 million dollars whereas a C-band 
transponder can be had for between 1.5 to 4 million dollars. In the Asia Pacific region, 



Ku-band transponder prices are also higher than C-band but prices are a little lower than 
in Europe, that is, between 1.5 and 3 million dollars for C-band and between 3.2 and 6 
million dollars for Ku-band. P ~ c ~ s  may be going up as Asiasat (STAR TV) is said to 
have received 5 million dollars per transponder from Zee TV. in Central and Eastern 
Europe, prices are relatively cheap for C-band i.e. between 1 and 2 million dollars for C- 
band and a little higher than in North America for Kii-band. The cheapest prices for Ku- 
band transponders are in South America i.e. between 1.8 and 3.5 million dollars; C-band 
transponders are priced at between 1 and 1.4 million dollars each. 

Quite a margin of flexibility is apparent in the establishment of the tiiial price for a 
transponder. Terms and conditions v-, dependin- on the fiequency, the satellites life- 
span, bandwith, coverage area, duration of lease, whether payment is made in advance 
and whether a block (quantity) purcliase is made such as ASkyB1s block-piirchase on the 
SES/Astra satellite under construction. Pices c m  also Vary according to iisers. For 
example, the user ASkyB's channels attract a huge audience. Other broadcasters may 
therefore be attracted to renting transponder space on the same satellite as they stand to 
benefit from the installed base of consumers whose receiving equipment already points to 
the satellite on which ASkyB1s popular cliannels are broadcast. 

Most satellite operators do not themselves package TV offerings to the public. 
This is accompished by their video services clients Le. the lessees of the transponder(s). 
As we have seen, vertically integrated satellite operator DirecTV is an exception in this 
regard. On the other hand, both SES/Astra and Eutelsat, like DirecTV whicli carries its 
agressive marketing in cooperation with USSB (another US-based DTH satellite 
operator), are separately very focused on marketing strategies. 

The domat ion which follows'%vill give a general idea of the satellite systems 
currently in operation. A few preliminary remarks are in order. While we enumerate the 
satellite systems that offer televisio~dvideo service, most of these systems offer several 
other services as well, such as telephone and data transmission. As for the coverage areas 
of each of the satellite systems, it is important to note that in spite of the fact that their 
respective footprints cover the described areas, in many cases, most systems do not 
actually serve complete regions nor, in soine cases, any part of the regions within their 
coverage area. Also, the systems do not necessarily have market access to al1 regions in 
their respective coverage areas. It is important to remember as well that satellite systems 
must be compared with one anotlier not oidy according to coverage area but according to 
charnel capacity. This is usually dependent on the number of transponders. Without 

Dailink Satcoms Ltd data reports as cited by the General Accounting OEce in GA0 Report, Supra 
note 7 -2 at 43 



doubt, htelsat is the largest in this regard with over 1,300 transponders at 36 MHz each, 
5 times more than its closest rival. 

In the first category, there are foiir1° main government or consortin-owned 
international systems providing televisiow video services. 

Two of these have international coverage: 
. m: the world's biggest satellite services consortium with over 36% of 
the world's satellite capacity and revenues of 805 million dollars in 1995, 
was formed in 1964, with the backing of the USA and 1 1  7 signatory 
countries which account for 90°' of its revenue ( it may be partially 
pnvatized in 1997); it provides the largest selection of services and serves 
the largest audience with its massive distribution network providing 
broadcasting and telecom senices in over 200 countries; it operates 24 
satellites 15 of which are in the European arc and has 3 1 orbital slots, in 
addition to pending applications for 1 O more; and 
1-: formed by the CIS (ex USSR) now operated by Russia; it has 
100 transponders, approxirnatively 12 member countries aiid 100 user 
organizations. 

The other two have Iimited intematioiial coverage: 
. Eutelsat: now the third or fourtli ranking satellite services coiisortium 
worldwide with revenues of 360 million dollars in 1995 and the top 
European satellite operator: it was formed in 1977 to link Eiiropean 
counûies; it has approximatively 168 transponders and covers the Middle 
East and Afhca in addition to Europe; and 

. Arabsat: formed by the Middle East Arab countries and backed by 22 
signatory countries; it now covers Asia, the Middle East, Europe and 
Afkca; it has approximatively 47 transponders and revenues of 5 1 million 
dollars in 1995. 

In the second category, there are seveiiteen main nationally (government or 
telephone company) owned systems providing televisiodvideo service, for the most part 
on a regional basis. These systems are: 

1. Branlsat (Ernbratel): the systein developed by Brazil; it lias 
approxirnatively 80 transponders and 60 million dollars in revenues in 
1995; 

Though not providing tclevision sen.ices. Inmannt 1s : in  important satellite systern. It was formcd in 1979 by 76 
countries to provide maritime satellite facilitics aiid rnorc rcctntly ri \vide range of mobile satellite scnms. 



2. Chinasat: the system rnanaged by China Telecommunications Broadcast 
Satellite Corp. : 

3. w: the Indian govemment owned system; it provides limited 
international covenge over the Middle East, Asia, Europe and Afnca; it 
has some 77 transponders and 150 million dollars in revenues in 1995. 

4. -(Satelindo): the Indonesian system for the entire archipelago and 
now Asia; it has approximatively 72 transponders and 1 JO million dollars 
in revenues in 1995 and achieved close to 50% growth in 1995; 

5. Soli da& (Telecommunicaciones de Mexico) it has approximatively 132 
transponders and achieved 170 million dollars in revenues in 1995; 

6 .  A&: the Canadian system managed by Telesat; it has appro.uimatively 
120 transponders and with 1 76 million dollars in revenues achieved, 15% 
gowth in 1995; 

7.Telecom. , . whose first satellite was launched in 1984, is owiied by France 
Télécom (Govemment); it provides limited international coverage over 
Europe and North and Central Amenca, the Caribbean and Afhca; it has 
approximatively 89 transponders and achieved 180 million dollars in 
revenues in 1995. It is the most active PT0 satellite operator in Europe. It 
intends to deveiop a digital TV market though it is having difficulty 
marketing its powetiil hi& power satellites to broadcasters: 

8.13s- Y w P :  covering Asia: 
. . 

9. Bussla Satellite Commwiications with close to a 100 transponders 
achieved 20% growth in 1995 with 35 million dollars in revenues. 
m l 2 :  covering Austrafia; it lias approximatively 85 transponders and in 
1995 achieved 16% growtli with 175 million dollars in revenues; 
Turksat: provides lirnited international coverage over Asia and Europe; it 
has 22 transponders and achieved 4.5 million dollars in revenues in 1995; 
Koreasat; 
Bmas (Israel); 
&gasat (Spain) which launched its first satellite in 1993 experienced 

S ~ ~ O U S  technical problems. The second satellite launched in 1993 carries 
5 DTH channels and provides limited international coverage over North 
and Central Amenca and the Caribbean, Europe and Soutli Amenca; it has 
24 transponders and achieved 75 million dollars in revenues in 1995. 
Hispasat's delayed entry tiiidoubtedly accounts for its relatively weak 
(5000) number of DTH hoiiseholds in cornparison to SEYAstra (654,000). 
Hispasat is also of interest in the context of this paper because it has a 

Not wholly govemment owned '* Not wholly govemment owned 



high power transponder iised to deliver Television, Programming and 
Satellite's (TPS) digital prograrnming package to Latin Arnerica; 

15. Nahuel (Arpentina Paracomsat) provides limited international coverage 
over the North and South Amencan continent; it has approximatively 24 
transponders and acliieved 15 inillion dollars in revenues in 1995; 

(Gemany) (managed by recently privatized Deutsche 
Telekom) iaunched its first satellite in 1989; i t  has 32 transponders and 
achieved 100 million dollars in revenues in 1995; 

Thnt (Nonvay Telenor) it lias 5 transponders and achieved 10 million 
dollars revenues in 1995- and 

18. Sirius (Sweden Nordiska Satellite), it has 10 transponders aiid achieved 
3 5 million dollars iii reveiiiies in 1995. 

In the t h d  category, there are a dozen main privately-owned carriers providing 
televisiodvideo services 1 3 .  

Only one of these has international (and domestic USA) coverage: it is: 
1. PanAmSat: the largest international satellite system operator in private 

hands (now owned by Hughes which is also a top satellite  nan nu facturer)^^ 
and the first private compaiiy to provide global satellite services it has 4 
satellites and plans for 7 more in addition to Hughesf 10 doinestic 
satellites. Pnor to the inerger to be completed shortly, PanAm Sat had 
4.9% of world satellite capacity and Hughes had 5.7%. PanAmSat has 

approximatively 200 transponders at 36 MHz each and achieved revenues 
of 116 million dollars in 1995; Hughes DirecTV (AT&T bought 2.5% with 
an option to buy a fiirther 17'6) has 24 transponders and achieved revenues 
of 247 million dollars in 1995 and 144% growth. US based DirecTV is 
the most successfûl satellite operator in terms of per transponder revenue. 
Certainly, corporatioiis siicli as Hughes believe in developing space. With 
the purchase of the privately owned international carrier, PanAm Sat, 
Hughes becomes the largest provider of satellite communication and also 
DTH on the continents of South America and Asia. In addition to being the 
owner of the DTH satellite footprinting the USA under the DirecTV 
banner, Hughes is also seekiiig a foothold in the European market either 
through the Netherlands or tlirough Spain. 

l 3  GTE. Western Union, RCA-Thomson and SBS (Satellite Business Systems) are also important 
privately owned carriers however they do not provide television/video service. 
l.' Manufacurer of  communications satellites and the owner of DirecTV, a major DTWTV seMce in 
the USA 



Four have limited international coverage: these systems and their coverage areas 
are: 

2. Col-: over Asia, Nortli and Central America and Europe; it has 
approximatively 24 transponders and achieved 29 rnilllion dollars in 
revenues in 1995 

3. Asiasat canies the Asia-Pacific region's prime- satellite broadcaster STAR 
TV (HK) which is majority owned by Newscorp since 1993 over Asia, 
the Middle East and Australia: less than 5 years old, it has approximatively 
57 transponders operating at full capacity and revenues of 42 million 
dollars in 1995; this operator offers tnie commercial lease arrangements 
but its activities are constrained by national laws protecting ISO's and 
domestic PTO's. 

4. w: over North and Ceiitral Amenca and Europe; it lias 
approximatively 48 transponders and achieved revenues of 22 million 
dollars in 1995; 

5 .  Thaicorn (Shinawatra Satellite): over Asia and Europe; less than 5 years 
old, it has approximatively 26 transponders and with revenues of 7 1 
million dollars in 1995 acliieved over 350% growth; 

Eight have regional coverage; these systems and their coverage are: 
6. Telstar/AT&T (Skynet): over North and Central America and the 

Caribbean; it has 1 13 transponders and achieved 7 1 million dollars in 
revenues in 1995; 

7. Hughes - CrW : over North and Central Amenca and the Caribbean; it 
has 2 15 transponders and achieved revenues of 340 million dollars in 
1995; 

8. E c h ~ :  offers DBS TV services over North and Central America and 
the Caribbean; 

9. GEAmericom: over Nortli and Central Amenca and the Caribbean; it has 
approximatively 276 transponders and ac hieved 400 million dollars in 
revenues in 1995; 

10. Uerb i rd :  over Asia; 
1 1. ADstar APT satellite CO (HK): over Asia; less than 5 years old it has 24 

transponders and 36.8 rnillioii revenues in 1995 achieving 4 1 3% growth; 
12. J C N :  over Asia; and 
13. SES/Astra over Europe. Founded in 1989, with Sky TV as its fkst 

customer,the fleet of Astra satellites beam TV into Europe. It is the world's 



most profitable and fastest growins satellite operator after PanAm S a P  
with exceptionally strong revenue growth, net income growtli and stunning 
90% margns. SES has over 70 transponders and achieved revenues of 

300 million dollars in 1995 entirely from video services, though t h s  may 
change as it is interested in data broadcasting. It reaches 64 inillion cable 
and DTH households out of 162 million households. More than 22 million 
households have a dis h aimed at 1 9 -2 degrees E. equipped for DTH or 
SMATV. The highest penetration is in Germany with 9 million households, 
the UK follows with 4 million, Poland with 1 million, Austria 1 million and 
Denmark, Spain and Hungary. Witli 85 channels, SES/Astra beams more 
channels into European homes tlian any other system Frorn its 6 CO-located 
slots at 19.2 degrees E. More satellites are planned at 19.7 degrees E and a 
few more for digital and Ka-band services. Astra 2A and 7 8  will be placed 
in the 28.2 degrees E position to target the UK market. The iiew position 
will enable SES tu serve certain regional markets better, as well as markets 
it does not serve due to lack of siifficient transponders. Europe's top 
programmers broadcast from Astra satellites and Astra's original client, Sky 
TV is the largest customer and benefits therefore fkom advantageous lease 
prices. SES/Astra is looking very attentively at multimedia and interactive 
services. In summary, SESiAstra is a formidable competitor. Deutsche 
Telekom (DT) is its strate@ partner. DT realized it was no match for 
SES/Astra and purchased a 75?/0 stake in SES. DT has close to 10% in 
Eutelsat, SES/Astrals only competitor. Germany is Europe's largest TV 
market. SES/Astrals formula for success lies in aggressively investing and 
continuing its satellite constniction program and in ordering state of the art 
satellites which are capable of accomodating leading edge technology as 
well as less recent technology, and whose specifications are ideal to serve 
the European market. SES/Astra is attentive to receiving eqiiipment 
manufacturing aspects. It offers bouquets of channels to serve specific 
countries or languages. 

Regarding the transoceanic provisioii of television/video, the non-privately owned 
operators are: 

. Intelsat and Intersputnik; and 

. Télécom which has coverage limited to the transatlantic. 

The privately-owned operators providing transoceanic television/video services 
are: 

l 5  "Satellite Operators Activate the Money Star". The (Il.or~don) Econornist, ( 3 May 1997) 56 
(hereinaft er, Money Star) 



. PanAmSat with full transoceanic coverage; 

. Columbia which has coverage limited to the transatlantic and the 
transpacific; 

. W o n  and Hispasats' whose coverage is Iimited to the transatlantic; and 
Asiasat's whose coverage is limited to the tramindian ocean. 

Since the mid eighties, a fourth category of camer was established for the 
operation of satellites designed specifically for DTH television broadcasting. The next 
growth in satellite usage lies in this category of camer. According to a MerriIl Lynch 
forecast, satellite operator revenues tiom DTHiTV will treble in the next 5 years, going 
from 4.5 billion USD in 1996 to 16.3 billion USD in 2002. I6 

Intelsat, which we will consider in more detail Iater, has announced that it was 
completing the contract process for a higli powered satellite to provide direct-to-home T V  
services in the Asia Pacific Region. The United States General Accounting Office18 
(GAO) notes that regional19 television/video broadcast services where signals are 
transmitted directly to end-users or to land-based television stations or cable systems for 
hrther redistribution is "important to review because it is a sipificant growth market for 
satellite providers. " 

It is appropriate now to take a look at the birth of the global satellite 
telecommunication system as materialized tlirougli Intelsat, the world's largest satellite 
services consortium and its precursor COMSAT. The advent of the system is closely 
related to space exploration accornplislimeiits and US space policy. 

. The birth of the global satellite telecommunication system 

In anticipation of the International Geophysical Year in 1957, botli the USA and 
the USSR developed a satellite programme. That year, Russia built and lauiiched Sputnik 
and became the f is t  space power. America became the second in 1958 witli the launch of 
Explorer. In 1962, Canada by launching its scientific Mouette I became the third space 

l6 fbtd Revenues of world FSS satellite operators are expected to treble in the next five years going 
From 4.5 billion USD in 1996 to 14 billion in 2002. 
l7 Intelsat. Annirai Report, (Washington. 1995-96) 
l8 GAO Report, Supra note 7-2 at 38 
l9  "Regional" as used by the GAO, refen to large regions such as Asia; the Middle East. North and 
Centrai America and the Caribbean; South America; Europe; Australia and Afiica 



power; its activities in recent yars are considerably small however. in 1965 France 
launched Asterisk and became the fourth space power. The other space powers in order 
of rank are Japan, China, the UK, India and Israël. From the beginning of space 
exploration, the importance of satellite communications in space was apparent. The 
National Aeronautics and Space Act ( 1 958)2u established the National Aeronautics and 
Space Administration (NASA). One of the stated purposes of that Act is: 

the preservation of the role of tlie United States as a leader in  aeronautical 
and space science and technolog and its application thereof to the conduct 
of peaceful activities within and outside the atmosphere. 

In 1959, an additional purpose was added: 
to assist in the establishment of operational communications satellite 
systems. 

NASA greatly assisted tlie development of many satellite communications projects, 
however. to give it full operational responsibility for a commercial corninunications 
satellite network would have run counter to the American abhorence of entrusting a 
federal agency or department of state with the management of a commercial enterprise. 

President Eisenhower, in 1960, clearly established that the developrnent and 
provision of communications satellite systems and seMces would involve both 
Governrnent and pnvate enterprise as well as the participation of communications 
organizations in foreign countries .'l The following year, President Kennedy ". . .invited al1 
nations to participate in a communications satellite system." A satellite policy was 
developed in the United States in 196 1 wliereby private ownership of tlie system would 
be encouraged, though the govemment would have an important role, for example, in the 
provision of launches, the negotiation of international agreements and tlie sliaring of 
research. 

COMSAT was established in 1961 by "An Act to provide for the establishment, 
ownership, operation and regulation of a commercial communication satellite system and 
for other p ~ r p o s e s . " ~ ~  COMSAT was given monopoly statu in the provision of 
international senrices using the satellite link it was to put into operation. Its primary 
purpose was to establish, in cooperation with otlier countnes and as quickiy as possible, a 
commercial satellite telecommunications system and its extension to provide global 

20 Public Law 85-568 (1958). 72 Stat 426. 42 USC 245 1. S. 102 (c) ( 5 )  ' U. S .  Department of S tate Bulletin ( 16 lanuary 196 1 ) 
22 76 Stat. 4 19.47; 70 1 U. S. C. 44 ( 1962) (hereinafter CVObISA 7' Act) 



coverage.13 The new enterprise was to be supewised by the President, the FCC, NASA 
and the State Department. 

Under the Act establishing COMSAT, the President's role is very ample indeed.24 
It includes, for example, supervising the relationship of COMSAT with foreign 
govemments and international bodies to make sure that COMSAT's role remains 
consistent with the USA'S national interest: and assisting in policy making and the 
planning of the development and execution of a national and global satellite 
communications programme. The reference to the President's responsibility with regard to 
the national space programme is also important to the achievement of COMSAT's 
purposes. Though NASA was not to be subordinate or under COMSAT's direction in any 
way, NASA had to provide launch facilities at cost2j, as well as other services paid for 
and requested by COMSAT. 

The FCC's regdatory powers were also extensive with regard to COMSAT's 
activities and touch upon, for example, the ownership and operation of the earth stations, 
tariffs, rate procedure, access and basically al1 the iisual powers the FCC lias in relation to 
any telecommunications enterprise under its juri~dict ion.~~ 

Whenever requested to do so by the FCC acting under the Secretary of State's 
instructions, COMSAT must establish communication links with a particiilar foreign 
point. Also, the State Department miist be notified by COMSAT whenever it enters 
negotiations with an international or foreign business entity.?' 

Thus though COMSAT is not specifically an agency or part of the Ainerican 
governrnent in any way, it is subject to senous operationai restrictions Iiaving to do 
especially with national interest and American foreign policy. 

COMSAT's particular share stnicture limited foreign ownership and reserved a 
certain amount of shares for comrnon carriers certified by the FCC. The rest of the shares 
were very successfully sold through a public issue. Three of COMSAT's 15 directors 
were to be nominated by the President, al1 directors, as well as officers, were required to 
be American citizens. 

23 16id Cornsur Act at S. 102 a 
2 4 ~ i d  S. 210 
25 lbid S. 7 & 3 
26 48 Stat 1064; 47 USC 609 ( 1931) (hereinafier ( i~rnn~rriucntro~~s Act) 
27 Supra note 22 at S. 402 



Foreign participation was quite limited both as to the direction of COMSAT as 
well as to its ownership. The fact that COMSAT was subject to close s u p e ~ s o r y  control 
and likely to interact closely with the Arnerican govemmentZ8 meant, of course, that the 
establishment of a global satellite system with the cooperation of foreign countries 
indicated that there would be need for anotlier agency. 

Ln the interest of expediting the establishment of a global communications satellite 
system, interim arrangements in the form of a joint venture were agreed upon in 1964. 
The Comrnunist bloc countries were absent. For ideological reasons, those countries did 
not feel cornfortable witli the commercial and private ownership concepts iiicluded in the 
envisaged global satellite telecommunications system, nor with the principle of weighted 
voting.ZY During the interirn-Intelsat stage, the number of participating coiiiitries 
increased From 14 to 83. The member-states participating in the interim agreement each 
delegated their respective national telecornunications bodies to act as si~matories. As the 
number of votes per rnernber-state was based on each state's respective use of the system, 
COMSAT had a majority voice. COMSAT was designated by the intergovernmental 
agreement as the manager of the des ig  and ccnstniction of the space segment. 

It was important that the interim arrangement be finalised because, as it stood, the 
satellite systern under development belonged to the parties, not to a separate organizahon 
or entity. Also, it became necessary to address the fair distribution of procurement 
contracts arnong al1 capable countries despite the fact that the European tenders, for 
instance, did not always achieve in the best pnce to quality ratio. Another concem at the 
tirne, well expressed by the UK's Postmaster General, in 1963, before the House of 
Comrnons, was: 

there is now a growing feeling that according to the trend of present talks, 
we shall finally end by starvins the transatlantic cable for tele~~aphic 
communications from Amenca and assist COMSAT to get off the ground 
and that Britain will merely end up renting a line from A~ner icans .~~ 

28 for a thorough analysis of the influence of the United States on the development of space 
communications see S. L. Fletcher, The Iltrrte J .\iLlrcn-s and rhe Direct Broczdcasr Sizrcliilr. - The Politics 
of International Broadcastir>zg in Spczcr, (New York: Oxford University Press, 1988); See also, C.F. 
Firestone ed " International Satellite and Cable TV ". The Founh Biennal Communications Law 
Symposium. CO-sponsûred by UCLA Communications Law Prograrn and the International Bar 
Association in cooperation with the Arnerican Film Marketing Association, Media Law Association of 
Australasia and the Society of Satellite Professionals (Los Angeles: Regents UCLA: 1985) 
29 "Global or American Space Communication Systems?" hternational Affairs (Muscuw) (December 
1994) 69 
30 U.K., H.C., Parliarnentq Debates, col 420 ( 1963- 1964) at 690 



Even though the USA rnight have had more to gain by negotiating bi-lateral 
agreements with major potential users of the global system, the European nations, in order 
to obtain the best terms, regrouped in the face of what they correctly perceived to be a 
strategically important industry . Al1 corntries involved, including the USA, realized that it 
was essential to set up one global system aiid that if the financial requisites were to be 
met, the system would have, to a certain extent, to be protected from cornpetition. This 
requirement constituted an additional impetiis for a global agreement. 

Based in Washington, D.C., the permanent lntelsat was established in 1971 by 
way of an Agreement between member-sates wliicli came into force in 1973 and by whie 
of an Operating Agreement between public and/or private telecommunication entities 
designated as signatories to the Operating Ageement by the member-states. By the 
Agreement3 l which has the status of an international treaty, Intelsat becarne a juridical 
entity with full legal capacity to enter into agreements with other States aiid international 
organizations. Al1 parties became bound by the Agreement to recognize Intelsat as a full 
legal person withm their respective jurisdictioiis. The Agreement was open meaning that 
other counmes could join over time; the Agreement excludes reser~ations"~ though 
arnendments are possible. A generally compiilsory dispute settlement meclianisrn with 
binding decisions is provided for. Disp~itants are limited to Parties, former parties, and 
signatories of Intelsat. 

As a simple signatory, COMSAT's role became more limited, especially once its 
management services contract expired in 1979.j4 As a result, COMSAT's role and 
structure were revised in the early ~ O ' S . ~ ~  

l 28 U. S. T 2248 l'.LA. S. 8542 the Arnerican yovernment is the depository of the Imdsat Agreement 
32 The Agreement Reluting ru the Internnttoml Ïi./rcumntrtrtication Satellife Orguncrrrron 
(INTELSA T),  20 August 1971, 23 U.S.T. 38 13. 409 1. T.I.A.S. 7532 at S. .XX d ( hereinafter Inîeisat 
Agreemenr) 
33 1. Intelsot Agreement. ibid at XVIII 

2. Intelsat Operatzng Agreement at S. 10 Ann C-B. The ultimate sanction in case of failure to comply 
with a decision or to pay the required contribution is "deemed withdrawal", suspension or expulsion. 
34 Intelsat, Report of the Board of Gown,or.s /O ~ h e  Assrrnhly of Parties Concerni~rg bfmagement 
services C'on tract, BG-3 5 -63 
j5 1. 77 FCC 2d 564 (1980); 99 FCC 2d ( 1984); Comsat was divided into 2 main groupings, a parent 
organization comprised of Headquarters and World Systerns. which is responsible for Comsat's 
jurisdictional activities i.e. as a signatory of Intelsat. as a carrier of international communication services 
and as a provider of technical services to Intelsat. The other grouping consists of various subsidiaries 
and partnerships which cany-out non-junsdictional activities such as providing domestic USA satellite 
service to AT&T and providing satellite business systems such as that contemplated in a joint venture 
with AETNA and IBM before AT&Ts divestiture in 1982-3. Also, in 1984. the monopoly status of the 
Earth Station Ownership Cornmittee in which Comsat had. along with the other members of a 
consortium of carriers including AT&T, I f  T. RCX and Western Union International, a (50%) 



. The original objectives and functioning of Intelsat 

Though Intelsat, an international cooperative telecom monopoly is currently being 
restructured it is important to study its constitution as it occupies several high value 
orbital slots. When restructured, its commercial arm will concentrate on broadcasting 
services. The Preamble of the Agreement clearly expresses the will of the Parties, among 
others, to achieve a global commercial telecommunications satellite system as 
part of an irnproved global telecomrn~mication network. The goal is to be achieved within 
a non-discriminating rate policy for eacli service meaning that charges for the same 
service are not necessarily lower when they are offered on a major route. For a gven 
service, the rate is the same no matter wliere it is provided across the world: rates rnay, 
however, Vary depending on the amount of transponders used and the duration of the 
contract. Intelsat does not determine the rates ultimately charged to the consumer. It has 
control only over the rates charged to its owii clients or members. 

Intekat's finance comes from two sources, the first being from the capital 
contributions paid by the Signatories (telecommiinication entities) in proportion to their 
investment shares. Comsat holds the largest iiivestment share at nearly 20°/;. As of March 
1996, it is followed by British Telecom which has a 6% investment share, Telecom Italia 
which has a 4.8% investment, France Telecom whicli lias a 4.5% investment, KDD of 
Japan which has a 4.48% investment share and Deutsche Telekom and Telstra which 
each have an over 3% investment share. Canada's invesûnent is somewhat lower at 
1 -8 1 %. Siibject to a minimum share of 0.0j0h, the calculation of these investment shares 
is tied to the utilization of the ~ystern.3~ The second source of finance comes frorn the 
utilization charges (based on "postalized" rates) paid by users; users may iiiclude non 
Intelsat members. The mal1 proportion ( 1 OO/o) of such users has increased lately as 
telecom is being liberalized and direct access permitted. Mercury Cornrniinications of the 

participation in the ownership and operation of the earth stations used for co~ect ion to Intelsat, was 
modified. Access to Intelsat was permitted. but not directly. as decided by the FCC in the very contested 
2. /TT World Cummzrnicatioirs hic. et al v fi-('( ', 725 F 2d 73 2 ( 1984) (Authorized User II decision 90 
FCC 2d 1394 (1982) ). The decision permitted Comsat to provide service direct to customers through a 
separate division; for example. a non-carrier user could Iease satellite capacity from Comsat's World 
S ystem's subsidiary . 
36 Intelsut Operathg Agrerrne~~t. Sllpra note 33-2 at Principle 6A of the Operating Agreement 
providing that each signatory's investment share in Intelsat is equal to the percentage which its direct 
utilization of the space segment of the global system bears to the total utilization of that segment by al1 
signatones. 



WC, for example, is a large non signatory user witli a 1% investment share.Though 
Intelsat operates comrnercially, it is not bent on maximizing profit. A large proportion of 
its revenues are ftom wholesale capacity sold to its Member signatories who then re-sel1 
at profit. Fifty percent of its revenues stem from tlie 10 countries with the largest 
investment shares. 

Three decision-making bodies and the management constitute the iiitemational 
organization's structure: the Board of Govemors, tlie Executive Directorate. the Assernbly 
of Parties and the Meeting of Sigatories. Tliougli each organ has separate functions and 
responsibilities, each organ must take note of aiid give due consideration to the views of 
the other. 

On a day to day basis, the Board of Governors is the most importalit organ. It 
meets four times a year. The Governors on the Board are representatives of the 
Signatones. The Governors represeiit respectively either one eligible sigpatory or a group 
of signatories whose cumulative investmeiit sliares are equal to the rninimiiin 
(approximatively 1.9 1%) required to be eligible to tlie Board; or a geograpliical area. 
Even if a Signatory has the required minimum investment share, it is not obliged to 
designate a representative. The Board is a a relatively small group (close to 30) of well- 
versed technical people. Voting weight is provided for but no govemor can cast more 
than 40% of the total voting participation of al1 s ig~ator ies .~~ In fact, the Board endeavors 
to decide matters unanimously . 

The main f ic t ion of the Board of Govemors is the design, developinent, 
construction, establishment, operation and inaintenance of the Intelsat space segment. 
Two companies which have traditionally acted as prime contractors are Ford Aerospace 
and Hughes Aircrafl. In many instances. 40°/o of tlie work has been sub-coi~tracted.~~ The 
Board plans the programmes, oversees procurerneiit and intellectual property issues; it 
appoints and rernoves the executive director and liis staff. Very importantly, the Board 
decides on the establishment by its members of separate (non-Intelsat) satellite systems 
for domestic public teiecommuni~ations.~ It also prepares coordination reports for the 
establishment of separate systems of any type. 

37 COMSAT holds 19% of the voting share on the Board of Governors 
38 Intelsat Oprrutir~g Agrerrnrt~ Ibid, at S. 17 providing the modalities of the WP (request for 
proposais) and deals with the acquisition and use by Intelsat of  intellectual property rights. Contracts 
with Arnerican contractors have been delicate to clan@ with regard to Intekat's technolom disclosure to 
its rnembers requirements. This has been the case because Intelsat is considered a foreign national for the 
urpose of Amencan International Trafic on Arms Regdations. 

brtelsor Agreement, S p a  note 32  at r.XIV of the Agreement; there have been many cases, to cite 
only two, let us mention Anik and Westar III 



The Assembly of PartiesJo ( 139 in 1996)-" whose members must belong to the 
International Telecommunication Union (ITU) meets every 2 years. The Assembly is 
composed of the representatives of sovereign states; it is politically rather tlian 
technologically onented. Each member of the Assembly of Parties has one vote. On 
issues of substance, the vote of 2/3 of the representatives present and voting is required. 
The main Functions of the Assembly consist in deciding on the formal relations between 
the states and Intelsat, in determining masures to prevent the conflict wirli other 
multilateral international agreements such as. for exarnple, the ITU's and tlie conventions 
on the use of geostationary orbit; in deciding on proposals for amenciments to the Intelsat 
agreement; in authorizing the utilization of Intekat space segment or the provision of 
satellites for specialized telecornmunication services; very importantly, in authorking 
separate specialized satellite systems suc11 as DBS systems or separate international 
public telecom systems; in deciding on witlidrawal and expulsion procedures; and in 
considenng cornplaints and in selecting experts for the sealement of disputes. 

The iMeeting of Signatories4' ( 139 in 1 996)43 is Iield amually. Eacli member state 
(Parîy to the Agreement) appoints a Signatory Tliese Signatories are us~ially 
telecommunications agencies or govemment-owned corporations. In the case of more 
than 2/3 of the Signatories, the signatories are the respective national regdatory 
authorities or related entities? In the past, users had to purchase the satellite services 
through their country's Sipatory, and could not purchase services directly from Intelsat. 
However, currenùy, 70 countries allow users to purchase satellite seMces directly fiom 
Intelsat. The delegates to the meeting of Signatones represent the entities who bear the 
costs of Intelsat and share in its financial interests. Each Signatory has one vote and 
matters of substance require the votes of 7.i-3 of tlie Signatories present and voting. 

The Signatories' scale of financial interest is reflected in the criteria for eligibility to 
the Board of Govemors. A function of the meeting of Signatories is the determination of 
the minimum investment share required for a seat on the Board of Governors, which 
determination, as we have noted above, is related to the ordinary use of Intelsat space 
segment by d l  Signatories. Contributions by Sigpatories are made in proportion to the 
share of satellite seMces iised and requiring capital expenditure. Profits are distributed to 
Signatories on the basis of each of the Sipatories' respective investrnent sliares. 

" htelsal Agreement, Ibzd. at ss VI and VII. 
GAO Report. Supra note 7-2 at 2 1 " 2ntelsat Agreement, Supra note 29 at S. VI11 

43 GAO Report. Suprci note 7-2 at 21 
.'"bis sstaternent taken from the GAO Report is in fact disputed by COMSAT which insists that 
licensing and access policy decisions are generally made by govemmental entities, not the Signatory 
operators; lbid at 6 1 .  



The other principal functions of the meeting of Signatories are related to questions 
of finance and operationai costs; issues of Iiigh policy; their functions also include the 
adoption of mies for the approval of eartli stations for access to Intelsat space segment; 
the allotment of space segment capacity and fixing the rate charged for use of the space 
segment in accordance with the non-discriminatory rates policy; and expiilsion. 

From Intelsat's stated goal of achieving a an& global telecomrnuniations satellite 
system one c m  understand that the main service it must offer is international public 
telecommunication services and equiparated domestic s e ~ c e s . ~ ~  Intelsat must make its 
system available for domestic public telecommunication services if this is not harmful 
to the fulfillment of its prime ~bjective.~" 

Intelsat may offer facilities for international or domestic specialized services, 
provided this does not endanger its prime objective and provided that arraiigernents are 
technically and economically acceptable .47 Broadcasting seMces for the general public 
are included in the definition of specialized Many countries secure the use of 
Intelsat's available facilities for specialized services either on a lease or on a permanent 
basis. Whole tramponders may be leased on an indefeasible basis withoiit the 
responsibilities of ownership. 

Finally, intelsat mas! provide satellites and facilities separate From its normal 
system for domestic or international public telecornmunications within or between Parties 
or for specialized services provided that tliis does iiot unfavorably affect the efficient and 
economic operation of its normal ~ystern.~' 

45 Intelsut Agreement, Supra note 32 at S. III b Article III b specifies what constitutes an equiparation 
of a domestic to an international service. i.e. where, for example, areas within a state. because of its 
geography, cannot be practicably linked by terresrrial wide-band links; see also article Ik for the 
definition of public telecommunications which does not include DTH: " fixed or mobile 
telecommunications services which can be provided by satellite and which are available for use by the 
public, wch as telephony, teleçraphy, telex. facsirnile. data transmission, trattsmisskor o f  radio and 
relevision progrums between npproved rtrrrh srirrro~~s lririwrg ticcass fo the Inteisu~ .sprcc. segment for 
filrther trar~smission to the public, and lease circuits for any of these purposes." It is up to Intelsat and 
more particularly up to its Board of Governors to determine whether a seniice falis under the definition 
of international public telecommnication service. 
46 Intelsat Agreement. 1bid at S. III c '' Ibiii. at S. III d 
"* Ibid S. I 1 telecommunication services which can be provided by satellite, other than (public teiecom 
services which are) those defined in par. K of the  article including but not limited. to radio navigation 
services, broadcasting satellite services for recept ion by the general public, space researc h services, 
rneteorological (. . .) 
49 lbid S. III e 



On the other hand, non-Intelsat space telecommunications developments and 
acquisitions by the members of Intelsat (tvlietlier a party, the signatory or the party 
within whose jurisdiction a person plans a separate or non-intelsat system) must be 
cleared by 1ntelsatj0 (Board of Governors and/or the Assembly of Parties as the case rnay 
be) with regard to technical cornpatibility. In tlie case of the establishment of a separate 
international public telecommunication network, in addition to a technical compatibility 
and coordination test, an economic test is iinposed which includes detertnining if the 
planned non-Intelsat system may cause sigificant liarm to Intelsat's global system and 
whether it may prejudice the establishmeiit of a direct link between Intelsat and al1 its 
members .j 

Despite the plain meaning of the Agreement and in order to avoid the "no economic 
h m "  test, Amencan companies s~icli as Orion, RCA, Pan Am Sat and Western Union 
began in tlie go's, with the blessing of the FCC and the American PresidentQ, assert the 
desirability of subjecting htelsat to cornpetition on certain of Intelsat's popiilar 
international routes. Companies sucli as AT&T launched their own satellites through 
companies such as Hughes which was tlien Iiighly focused on the military industry. 

As mentioned above, separate (from Intelsat) specialized domestic or international 
satellite seMces such as DBS need only clear the technical compatibility test with the 
Assembly of parties. Technical compatibility studies as to orbit location and frequency 
are first submitted to the Board of Govemors which then presents its study of the matter 
and recomrnendation to the Assembly of parties. Many specialized DBS satellite seMces 
have been cleared with Intelsat. 

j0 lbid S. XIV 
j1 lb id  S. XIVd, hence the test is much more exacting than a simple technical coordination. Many 
American companies in competinç with Intelsat have tried to evade having their separate systems 
proposals classified as international public telecorn and thus avoid the "no economic harm" test. Pan Am 
Sat's service. in Peru, obtained an authorization from Intelsat because PanAmSat did not plan to serve 
Intelsat's popular North Atlantic route. Sorne groups, such as Arabsat, simply allegated that terrestrial 
links were planned thus indicating that Intelsat would loose out anyhow to terrestrial competition and 
that therefore the planned separate satellite system was not responsible for economic harm to Intelsat. 
j2 lbid S. XIV, as discussed above. Presidential Determination 55-2 of 28 November 1 984, USPublic 
Papers of the President, 20 Weekly Compilation of Presidential Documents 1853 (1  984) Reagan; see 
also the Separate Systems Report and Order issued by the Secretary of commerce and the FCC which 
provides for certain lirniting cntena: modification of the Communication Satellite Act S ~ c p  note 22 at 
S. 102 d. There was a restriction in the 1984 Presidential Detenination, Le. the determination applied 
only to systems connected to the country's switched public telephone network. The restriction will 
disappear in 1997. 



Intelsat has always been tolerant in coordinating transborder spillover; and the FCC 
has granted hundreds of transborder authorizations such as that granted, for example, to 
Hughes Communications Galaxy Inc., to accomodate transborder broadcasting signals for 
Tunier Broadcasting. 

. The restructuring of Intelsat 

As noted above, Intelsat was originally established as a "not for protit cost-sharing 
cooperative" distinct f?om its rnembers (.nations or designated entities) and was given as 
its main object the provision and establisliment of satellite facilities in sucli a manner as to 
ensure a low cost and reliable international system of communications "on a global and 
non-discriminatory basis." The costs. risks and profits, if any, are shared by the members 
in proportion to their actual use of the system's ordinary services. Initially? Intelsat's 
capacity could only be accessed indirectly by satellite seMce providers tlirough their 
respective nations' Signatories. As noted above, this is no longer the case for most 
coutries a process which has been accelerated witli the liberalization under the GATS 
agreement on basic telecom. 

Intelsat has, over a period of 30 years, accomplished its original purpose. It now 
carries over half the world's telephone calls, the larger part of data transmissions and 
nearly al1 transoceanic and intercontinental broadcasts. Its core mission, tlie establishment 
of an international public telecommunicatioii satellite system has been fiilly implemented. 
Its success with regard to that element of its activities is largely due to tlie fact that, at the 
outset, members and signatories agreedj3 to not compete with Intelsat and refrain fiom 
establishing or pennitting the establishment of separate satellite systems in the public 
telecommunications services sector. 

As we have seen, this international ag~eement to refrain from cornpetition eroded 
unofficially in the eighties when the USA took the position that unfavorable findings by 
htelsat under article XIV could be overlooked by the FCC which could go ahead and 
authonze separate systems (which do not interconnect to a public switched network) if 
such separate systems were found to be ii i  tlie national interest. In 1988, tlie FCC's 
"balanced l o a h g  policy system" under which US carriers such as AT&T, for example, 
were obligated to distribute their internatioiial telecom traffic equally between cable (in 
which AT&T has invested substantially ) and satellite was abolished. In brief, during the 
e s t  fifieen years of its existence, Intelsat was protected not only from the establishment 

j3 htelsal Agreement, Supra note 32 at anicle XIV as discussed above. 



by its members of separate satellite systems but also, to a certain degree, from competing 
systems using a different technolo~y. In the international public telecommunications 
sector, competition fiom fibre optic cable tecluiology which is equally cost competitive 
with satellite technology. is quite strong. 

The USA is now widely advocating the merits of competition and is relentlessly 
pursuing its objective of obtaining market access on a global basis. In its vîew, ths  
approach is ultimately in consumers' best interests. Intelsat's original structure was very 
useful in achieving the progress we witness in comrniinications. Today, Intelsat's structure 
is said to be in flagrant confIict with GATS commitment to basic telecom competition and 
market access mies, the now predominant ideology of this decade. Intelsat is said to be in 
a conflict of interest because it allegedly gives priority treatment to its meinbers who in 
turn are said to privilege Intelsat as tlieir owiiersliip sliares depend on tlieir previous year's 
use of the ISO's seMces. The organization is said to subsidize Third World Counmes by 
establishing a price system based on average world cost as opposed to a price reflecting 
traEc density or other factors. Finally services are rented at cost. Al1 of tliese elements, in 
theory, hinder competition. 

Any major shift away from the protection from competition it was initally granted 
will have an important impact on Intelsat. especially given the importance of the USA'S 
investrnent share in htelsat and the recent success of the WTO teiecommuiiication 
negotiations. A restnictiiring of Intelsat is forseeable in 1997. As early as 1995, Intelsat's 
CEO, IMng Goldstein, notedj4 that "the rapidly changing regdatory enviroiunent affects 
Intelsat and the ITU." 

In response to this basic shift, and to the realization that its central mission has 
Iargely been accomplished and its activities coveted by private enterprise, Intelsat's 
Assembly of Parties created a task force to review the organization, its mission and 
development pians for the future. Intelsat anticipates that its efforts will be focused in 
fùnctional areas such as standards setting, serving niral areas where satellite technology 
is essential; it envisages going beyoiid universal service and in accordance with the I W s  
initiatives, actively fostering expanded telecom services for niral and remote regions. 
Intelsat also notedj5 that: 

satellites are the ideal medium for the world's growing requireinents for 
broadcast seMces tliat let al1 nations watch coverage of global news, sports 
and entertainment. 



In its 1995-96 annual report, Intelsat annoiinced that it will introduce a wide range 
of new services to enable it to compete effectively and will rapidly complete the contract 
process for a high power DTH service in the Asia Pacific. Some of Intelsat's newer 
satellites such as htelsat K, focus on TVivideo services. In the past, Intelsat's satellites 
were mostly multi-purpose satellites whicli meant that when offering specialized services 
( services other than basic telephone) Intelsat could not succesfully compete on quality 
with its competitors' purpose built satellites. 

On the other hand, in October 1996: the USA'S General Accountinc! - Office (GAO) 
was asked by the Senate Cornmittee on Commerce, Science and Transportation to 
examine whether any elements of Iiitelsat's iiistit~itioiial fi-arnework hinder cornpetition. 
This mandate was given to the GAOj6 following concerns over the existence of 
cornpetitive advantages prohibiting entry b ~ .  private American companies ( siich as Orion 
and PanAln Sat) seeking to establisli or develop international communications satellite 
systems. 

Among the restmcturing options considered by htelsat in A p d  1 997j7, were the 
following: 

- the elhination of Intelsat and the sale of its assets. This option is iiiilikely to be 
adopted. It has little support fiorn Intelsat's inembers who, in general, want Intelsat to 
expand into new services. Also, developing comnes  want to retain the piiaranteed global 
seMce they now benefit fiom; 

- the privatization of Intelsat tluougli the creation of one or more private cornpanies 
or affiliates with little or no govemment ownership; this option was proposed by 
COMSAT in 1994; it has garnered little support and was rejected by developing 
countries; 

- the creation of private (publicly traded) corporations, perhaps four in number and 
the retention of an intergovemmental structure for a smaller Intelsat. Sinal ler Intelsat 
would concentrate on providing new services and would not provide satellite systems for 
any basic telephone seMces except in certain regions in developing cotintnes where it 
would assure lifeline activities on a non-profit basis. This option has gamered support. 
The USA's proposa1 under this option specifies that Intelsat would nat have 
intergovemental status, that the private corporation would receive half of Intelsat's 
satellites and that the private corporations woiild Mt be majority owned by govemment 
related institutions. 

j6 GAO Report, Supra note 7-1 
j7 Intelsat, Press release of 25 April 1997 



Intelsatfs backers agreed to split tlie communications satellites business in two 
parts, one being a "commercial am". The "commercial arm" of Intelsat woiild concentrate 
on nan telephone/data services. Issues wliicli remain to be clarified are how many Intetsat 
satellites should the "commercial am1' be allowed to keep and how much of a stake 
should the intelsat consortium retain in the "commercial arrn". 

Ln its report, GAO makes no recominendations on Intelsat's restuct~iring. It simply 
considers Intelsat's restructuring with regard to competition issues fiom the perspective of 
Intelsatfs organizational stnicture as well as from the perspective of Intelsat's market 
activities and scope of services. GAO notes that multilateral trade negotiations to open 
markets such as the WTO negotiations to remove trade barriers in basic telecorn services; 
and using access to the US market to gain ieverage such as expressed for instance, in the 
proposed DISCO (Domestic and International Satellite Consolidation Order) protocol 
may do more to improve market access tlian tlie restructuring of Intelsat. 

In its report on competition issues witli regard to Intelsat, GAO analysed the world 
telecommunication markets by examining wiiether or not altemate providers were 
currently in operation and examining the ability of potential competitiors to enter the 
market. Pnce and cost data which are usetiil indications of competition were not 
considered as these were not, according to GAO, readily available. 

Both Intelsatfs international telephone service market as well as its broadcast and 
video market were analysed. With regard to Intelsat's main activity, the provision of 
international telephone satellite service, GAO found that this was indeed Intelsat's largest 
sector and that although its activities in international public telecornmunication seMces 
are increasing, Intelsat is losing market sliare either to low cost fibre optic cable systems 
or to alternative non-Intelsat satellite systeins. During the past 10 years, the number of 
countries sewed by cable has more than doubled and currently, 100 countries are served 
by cable? Though less subject to sabotage. G E 0  satellite technology is at a disadvantage 
for voice transmissions in that it has the inconvenience of echo. Satellite signais travel at 
the speed of light, 186,000 mps. The "delay" occasioned to travel to and back from the 
satellite and earth is a quarter second. 

In short, one cm conclude that witli the success of the WTO telecorn negotiations 
in February 1997, Intelsat's core activity is and will continue to be subject to ever 
increasing competition. The regonal and transoceanic TVhideo markets do not form part 

j * ~ .  S.  Hou t hakker and the Bra t tle Grou p. C'omperirimi i t ~  the blarket for Trans-Oc~.ttttic Facifities - 
Based Tekcommunications Services (Cambridge. Mass: 24 June 1994) ( hereinafler Brrrtlfe Group)The 
study prepared for COMSAT is quoted in the GAO I<rporr. Supra note 7-2 at 37 



of Intelsat's core activities nor are they a priority according to the international agreement. 
The analvsis of Intelsat's activities in these markets is important, however, because as 
Intelsat has been losing its rnonopoly and some of its market share in its core a c t i ~ i t y , ~ ~  it 
may look increasuigly towards its ancillary activities, such as satellite broadcast services, 
to ensure its fùture. Also, as noted above, the restructuring of Intelsat is imminent. 

With regard to regional (continental) broadcasting, Intelsat is not subject to 
substantial cornpetition fiom fibre optics teclinology as the latter technology is presently 
inefficient for point to multi-point communication. In general, on a short tenn basis, 
because of its excess capacity, Intelsat is tlie preferred supplier. For standard t em 
contracts. American satellite operators as well as other international and regional 
domestic systems have become viable coin petitors. GAO notes, Iiowever. tliat rnost of 
these alternative systems worldwide are owned by governrnents or telephone Company 
monopolies and this characteristic may affect pricing. Lt is worth reiterating here GAO'S 
observation that regional (continental) broadcasting by satellite transmission of TV 
signals direct-to-home or to head-ends for fiirtlier redistribution. represents a significant 
growth market. Whde it lasted, the now largely defunct restriction on settitig up separate 
non-Intelsat satellite systems to compete in the international public telecom market, 
encouraged competing satellite systems to concentrate their efforts on developing other 
markets such as private communication systems and international TV/video. 

With regard to the transoceanic TVhideo market which includes transoceanic 
broadcasting and the relay of international TV between regions, GAO notes that 
according to the Brattle Group's report60, Intelsat's market share for the service to and 
from the USA decreased fiom 80% in 1993 to 50% in 1996. The decrease is not 
emphasized by GAO which finds the statistic misleading in the light of Intelsat's excess 
capacity. GAO concludes that Intelsat's excess capacity and its access to many markets 
on account of its extensive network of earth stations situated in 136 couiitries, qualie 
htelsat as a dominant player. 

Cornpetitors in that market are currently limited basically to Intersputnik and 
Telecom. Intelsat is the preferred supplier to couiitries for the relay of TV broadcasts 
between regions. Only one American private venture has achieved nearly global 
coverage. The US networks are large users of tlie service for their international news 
gathering purposes. 

j v e n  years ago, Intelsat camed 50% of the world international telecom trafic, now it carries only 
20%. In North Arnerica, telephone and voice via satellite accounts for less than one tenth of satellite 
capacity. In emerging countries such as Asia, one half of al1 satellite capacity is used for voice and data 
transmission. 
60 Brat~le Group. Supra note 5 8 



Finally, GAO observes that 1 American companies are licensed and operating (two 
way multi-purpose) geostationary satellite systems in the C (4-GHz) and Ku (12- 14 GHz) 
bands; that no American Company has a (oiie-way) single purpose broadcasting satellite 
s e ~ c e  in operation though an application to operate one is pending; and that 11 
applications are penduig by American companies for 28 GHz or higher freqiiency systems 
to provide on dernand data or video applications direcly to the home. 

In the examination of Intelsat's instit~itio~ial/organizationd framework, GAO found 
that the elements hindering competition steinined mainly from Intelsat's intergovemental 
status and not so much from its owiiersliip stnictiire. The principal elemeiits liighlighted 
by GAO are: 

. many (71%) of the signatories of Intelsat are the regdatory authorities which 
decide (i.e. authorize an earth station to access satellite service) which satellite 
systems have access to their domestic markets. This fact is compounded by the 
fact that Signatories have a financial incentive since they are investors in Intelsat 
and since they are often owners of eart11 stations. In reality, alternative regional 
satellite broadcasting services are not Iiindered because domestic satellites in 
preference to Intelsat's are ofien eiiçoiiraged. 

. as an intergovemental organization. Intelsat enjoys simplified application 
procedures for scarce geostationary orbit locations because Intelsat does not need 
to be cleared by a domestic regdatory authority such as the FCC wliich in some 
cases can take up to 5 years to coinplete the review of an international filing; 

. Intelsat's ownership structure facilitates financing; 

. Intelsat's intergovernmental status confers imrnunity from tax and from law suits; 

. because of its excess capacity, wide market access and the volume of its services, 
Intelsat dominates the market; in fact. PanArnSat (bought by Hughes Corp.) is the 
only private global cornpetitor; this trend may change as many alternative systems 
are more oriented at handling TWvideo broadcasting than is Intelsat which for the 
time being mostly uses rnulti-purpose satellites; 

. in technical interference and economic harm detenninations, private companies 
must in GAO'S opinion reveal propnetary information; an added coinponent is that 
Intelsat, when determining critena for iinacceptable interference in the case of a 
valuable orbital position, presiimably puts its own best interests first?l 

Intelsat is a strong well positioned global Company with expected revenues of 1 
billion dollars in 1997. Its strategies for coiitinued success include increasiiig its market 

61 FCC, Decision In the Matter of Columbia Communications Corp. DA96 -703 (6 May 1996) 



share in video services, digitalizing its systems, decentralizing its operations, registering 
with the FCC to provide Ka-band (interactive) services. In anticipation of its Mminent 
privatization, Intelsat, assisted by its substantial amount of unused (and unlisable due to 
coordination problems) capacity is hoarding orbital slots. A privatized status for Intelsat 
will mean loss of tax immunity and other advantages and its credit rating is likely to drop 
somewhat, however, the entities formed by the break-up will retain a substantial amount 
of Intelsat's assets as well as its customers' long term commitments and sales will no 
longer necessarily be wholesale. 

One can only question whether tliere ever will be tnie cornpetition in such a highly 
capital intensive industry where the number of players is likely to remain srnall whether 
they be government related or from the private sector. One can a1so question whether 
players such as Hughes Corp. are non-govemmental in the full sense of the word when 
such cornpanies owe their success in large part to huge govenunent defense contrxts. It 
will be interesting to see if Intelsat can manage to survive at least in part in its 
"cooperative" form which requires the coordination of nation-states whose powers global 
corporations are increasingly diluting. 

. Eutelsat, Europe's regional satellite network 

In order to counterbalance tlie strengtliening of the USA'S monopoly on satellite 
and space communications and in order to acquire some autonomy in that sector, 17 
members of the European Conference of PTTs (government-owned companies) founded 
Eutelsat, in 1977, under the auspices of tlie Eiiropean Space A g e n ~ y ~ ~ .  Based in Paris, its 
constitution and mode of operation were confirmed by 24 European countries in 1985. 
Over 40 countries are now Eutelsat members including Eastern European countries and 
Russia (since 1994). As a treaty based organization, Eutelsat's governmental structure and 
financial organization basically mirrors that of Intelsat's. Eutelsat's mission is to operate 
the space segment necessary to provide international public telecom seMces in Europe 
including telephone, video, mobile services and TV. Each signatory is responsible for the 
ground segment and the marketing of the senice. Signatories purchase capacity at cost 
for thernselves, or lease it to others. The system spans many regions and is owned by the 
signatories. 

62 1. For an excellent discussion of Europe's re~ional response. see F. Lyall, Law ami .Space 
Telecomn~iorications, (Brooktield (Ver.) Gower. 1989). 2 .  see also Eutelsat, Atznzuzl l&porf, Paris ( 
1995-96) 



Signatories are usually the PTOfs and these handle leasing arrangements. Four 
shareholders own half the system. British Telecom (BT) at 2 1 % is the largest shareholder 
followed by France Télécorn with a 13% sliare, Telecom Spa's (Italy) 1004 share and 
Deutsche Telekom with a 9.2% share. Sharelioldings are revised annually and are based 
on the previous yearts use. Shareholders receive non taxable dividend payments. Access 
was liberalized in 1994 and in 1996 Eutelsat ainended its Operating Agreement to 
authorize more than one signatory per country. Newly adrnitted shareholders have the 
same rights and duties as signatories but no voting nhts .  In Jariuary 1997. the parties and 
signatones of Austria, Belgurn, France, Germany, the Netherlands, Switzerland and the 
W signed multiple access agreements wliereby the seMce providers in aiiy of these 
counmes inay mutually O btain capacity froin each otlier's country. Hence, BSkyB, for 
example, can obtain the capacity fiom France Telécorn. In 1996, uplink arrangements 

- were liberalized under EC Directive 94-96. The organization owns the largest nurnber of 
satellites in Europe and offers a wider coverage area tlian any other regioiial carrier. 
Although at the outset, Eutelsat focused on telecom, the television sector iiow contnbutes 
70% of it's total revenues (360 million dollars in 1995). 

The European Space Agency (ESA) founded in 1978, developed and provided, 
under the European Satellites Cominunicatioiis Program, the first generatioii of satellites 
to E ~ t e l s a t . ~ ~  With regard to TV, ESA lias participated in the experimental Olyrnpus 
program which carries 2 broadcasting cliaiinels, tlie BBC and R N .  

In addition to the ESA, as regards space technology and facilities, another 
important institutional factor in Eutelsat's success and development of activities in the TV 
broadcasting sector, has been the European Broadcasting Union (UER). Founded as a 
non-profit organization in 1950, the UER's object is to represent the interests of state 
owned broadcasters for the exchange of current events coverage. Close to 70 countries 
are members of the Geneva-based UER. The UER's two principal accornplishments have 
been its participation in tlie developmeiit of a European policy on HDTV and the 
establishment of Eurovision ( 195J), a Eiiropean trade market for the sale and purchase of 
TV prograins. 

Sports events represent 87% of Eurovision's market inventory. Wlien satellite 
technolo~y becarne available in the seventies, programs were transmitted iising Intelsat's 
facilities in preference to the PTT's temestrial facilities. Since the eighties, the UER has 
worked in close collaboration with Eutelsat. For example, at the occasion of the 
broadcasting of the last Olympic games, the UER bought prograrn nghts in the narne of 
its members and 25 earth stations were installed at the Olyrnpic site. 

63 Eutelsat now assumes full responsibility for its tleet of (5OW. 16 transponders) satellites 



UER leases 4.5 transponders full tiine. In 1992 UER launched the Euronews 
channel. Meant to compete with CNN, this chan ne^^^ was financed by UER's rnernbers 
(54%) public h d s  (24%) and sponsoring (23%); the total funding required was 300 
million French francs, a relatively normal budget for a news channel. 

The UER does not collaborate with the private sector which is generally excluded 
from retransmitting progams whose rights have been acquired by the UER. The 
Commercial TV Association (ATC) formed in 1989, brings together 5 private TV 
networks. ATC is especially interested in biiying rights to sports events for its members. 
Today, ATC provides growing competition to UER. 

Eiitelsat rents channels to broadcasters in soch a way as to ensure the provision of 
a selection of public and cable channels and the viewing needs of a pluric~iltural European 
public. As of 199765, 105 digtal TV channels and 73 analog TV channels are available 
from Eutelsat's facilities. BT leases 1 1 transponders on Eutelsat's two "Hot Birds". TF1 
has leased 5 transponders to prepare the laiinch of Tdt;vision par Satellm (TPS). 
Broadcasters include, for example, the BBC, Telepiu, CLT, Nethold, EBN? Eurosport, 
ABSAT, MTV Europe (Viacom), Rai, TVj?  TV Poland, Telecom Poland, TVE 
Internacional. Broadcasting is uni- or multi-liiigial. Multilingual broadcastiiig is 
especiallv well adapted to news and sports events. Some channels are also available, 
such, as TV Plus, via DTH with the Eurocrypt card and decoder. Inaugurated in 1992, the 
TV Plus charme1 is broadcast in the prescribed 1 6/966 D2 MAC format. Aii increasing 
number of commercial programs are broadcast in tliat format. Eutelsat is an active 
member of the "Digital Video Broadcasting Group" which is involved in the development 
of standards. 

Due to the European Union's policy of Fragmenting the telecom market (as of 
January 1 ,1998, there will be cornpetition tlirougliout Europe), Eutelsat is experiencing 
very simiiar pressures to those placed on Iiitelsat as discussed in the preceding section. 
Long term solutions are being studied incltiding the establishment of commercial 
companies which would remain iinder goven~ment control. 

64 UER previously launched I other channels. one in 1986. Europa TV, a pan European news channel 
and the other in 1989, Eurosport. in association with Rupert Murdoch. The latter channel was taken 
over by TF 1 .  the French TV network. and the former ceased operations. Euronews lins met with 
financial difficulties as certain countries have been late in paying their respective shares of contribution. 
65 Merriil Lynch Report, Supra note 7- 1 at 146 and Eutelsat Press Reiease of March 1997 
G6 EC, Coruicil Directive 96 529 of Noventhrr 3. MY6 ( 1986) O. J.L. 3 1 1/28 



This pressure is llkely to increase as the soon to be finalized new GATS telecom 
an ne^^^ providing for an international trade in services agreement on basic telecom, is 
implemented in 1998. Though broadcasting services are expressly excluded, telecom 
services via satellite are definitely covered iinder the new agreement. Most satellite TV 
broadcasting, including DTH TV is currently transmitted on multi-purpose medium 
powered satellites. When a satellite operator's usiially profitable telecom business is 
affected, the management of its TV service sector is bound to be affected as well. 
Eutelsat is a step in advance since its activities are already focused on video services. As 
Eutelsat's telecom revenues fall. the focus on video services will no doubt strengthen. 

Finally, Eutelsat must compete witli SESiAstra, a very successfiil private satellite 
operator based in Luxembourg wliich also focuses on video services. Tlioiigli it achieves 
poor revenues per transponder, witli its "Hot Bird" position at 13 degree E. it is a very 
credible cornpetitor of SES/Astra ( 19.2E) and is very marketing oriented. It is the leading 
"Hot Bird" in Italy, Central Europe and the Mediterranean. In Southem European markets 
such as Spain and Itdy over half of the market of DTH consumers have Eutelsat 
compatible equipment. Eutelsat is now targetting the UK market, especially minorities 
living there. In Westem Europe, Gernany represents a 4 million houseliolds market, 
Poland a L .j million ho~iseholds market, Deiimark and Algena a market over 600,000 
households each, Czechoslovakia, Spain and Aiistria, markets with over 300,000 
households each. Overall, Eutelsat captures one third of the DTH/SMATV inarket in 
Western Europe, half of the DTWSMATV market in Eastern Europe and iiearly two 
thirds of the market in the Mediterranean basin. Eiitelsat has 8 satellites iinder 
construction four of which are "Hot Birds": these satellites are to be launclied between 
now and 1999 at 13 degree E. Al1 the transponder space on these satellites is firmly 
booked and more satellites are being planned. New Eutelsat satellites are compatible with 
the latest in digital technoloa as well as witli analog. 

67 W0, Group on Basic Telecornrnunications, Refere~rce Paper on Regdatory Pririciples lssued by 
the Chairman of the Negoliafhg Groitp B m c  Mecorn. 24 A p d  1 996, S/GBT/ W I Add.6/Rev. 2 of 
February 1997 (hereinafter GA iTS Basic ïdecum) 



PART II: The international regulatory framework applicable to DTH 
satellite broadcasting 

The use of TV siipals carried on radio waves and satellite facilities situated in 
space in the geostationary orbit, both essential to DTH broadcasting, are matters of 
international concern. These matters are dealt witli respectivelv bv the U N  Cornmittee - - 
On the Peacefbi Uses of Outer Space (.COPUOS) and by the international 
Telecornmunications Union (ITU)? a üN agency. 

In tliis Part, we will examine tlie substantive elements of the international 
regulatow framework, its evolution since the sixties as various countries iiifluenced its 
course and the constitution and workings of the international bodies providing the forum. 

The transmission and reception of content across borders raise copyright, 
sovereignty and public tnist (of goverment aiitliorities with regard to TV programming) 
issues. Tliese matters must necessady be dealt with on a regional basis (Le. satellite 
footprint). 

The European Union's (EU) legal regime and in particular the TV Without 
Frontiers Directive and the Satellite and Cable Directive fully address tliese matters and 
will be seen in the last section of this Part. 

Finally, the impact of digitalization and of international trade (telecorn) agreements 
on the legal regime and on the TV industrv, will be analysed. 

TV signals like radio signals travel or are carried on radio waves. It is important to 
note the legal status of radio waves wliicli constitute. the physical support aiid therefore 
essential element in the functioning of TV and radio broadcasting. The concept of res 
comrnunrs is now a fait accompli in relation to radio space9 

In the fifiies, legal doctrine assimilated tlie status of radio space to tliat of 
airspaceG9 over which States have soverei~qty. Tlius "...the principle of esclusive 



sovereignty in the airspace for the subjaceiit State which has received general approval in 
comection with aerial navigation, enables tliat State to prohibit the disturbance of the 
airspace over its territory by means of Hertzian waves caused for the piirpose of wireless 
communication and emanating from a foreign source."70 This erroneous viewpoint 
stemrned from an incorrect appreciation of the scientific reality of radio. Tliese waves are 
part of the electrornagnetic field and spread, at the speed of light, across the whole radio 
space travelling keely and without limits to and from Outer Space. Radio waves are of 
course used for terrestrial transmission as weil as for satellite communication systems. 

Without the coordination of tieqiieiicies, that is the setting aside of different 
Frequency ranges of the radio-spectnim for specific uses and users, interference between 
signals is most likely whether ( in some cases) on different Frequencies, wliether 
terrestrially transmitted, satellite based or both. The usable range extends from very low 
(1Khz) fiequency to extremely high freqiieiicies (300,000,000 GHz). For example, the 
band attributed to AM Radio is called LF (Low Frequency) and is broadcasted in the 
O. MHz to 1 .O MHz range. 

Not dl fiequency bands have the saine commercial value. For example, C-band 
(4GHz - 8GHz) frequencies are extensively iised for terrestrial applications because the 
signals can pass through rain and fog witlioiit interference. Microwaves extensively used 
in urban locations interfere with weaker C-band signals and this is why C-band earth 
stations are generally located outside of city centers and connected to iirban users by 
cable or microwave. Part of the Ku-band of fiequencies (12- 18GHz) is used by DTH 
satellite services for signal transmission. Signais transmitted in this band are slightly 
prone to interference from fog and rain, liowever, receiving equipment has been 
improved. Part of the Ka-band (1 8-4OGHz) lias been allocated for satellite usage (1 8.3- 
22 -2GHz) including interactive senrices. 

At the end of World War II, an aciite controversy between the USA and the Soviet 
Union emerged over the legal status of the Berne List whicli contained the International 
Telecommunication Union's (KU) comprehensive list of al1 frequencies. The USA, 
supported by the majority of ITU members, argied tliat the spectrum reality had changed 
to such an extent that no right, even under the prior tempore portiorjzrue principle 
alleged by the Soviets, could be attached to former Berne List Entries. The [TU 
Convention itself also supports, without meiitioning it specifically, the w s  cornmunis 
status of radio waves when it refers, for example, to the Frequency Registration Board as 
"custodians of international public tnist." Free passage of radio waves and interference is 
perrnitted in certain cases. 

Opppenheim, Internatzutrd Lmv 8th ed. (Lauterpacht, 1955) vol 1 at 259 



Sovereignty or legal title over frequencies cannot be claimed either by occupation 
or prescription. However, cooperation? planning and registration of the use of frequencies 
is coordinated by the ITU - otherwise, utter chaos in radiocornrnunications would be the 
result. 

The concept of rev cnrnmzrms also povems the status of Outer Space. The Outer 
Space Treaty (1967)'l provides for a fiee lise of outer space in accordance with 
intematioiial law, prohibits national appropriatioii of outer space. therebv denying 
çovereignty (which applies only in the satellite pet- sr wherein the law of  the state 
registration applies). 

The use of microwave permits clear transmissions over long distances and 
therefore over and well within national boiindaries. At this point in tirne, it rnay be 

of 

too 
late for proponents of sovereignty to try to iiitroduce a distinction between short radio 
waves used for terrestrial broadcasting (VOA- BBC, CBC World) and microwave used 
for DTH broadcasting in the hope of encliiding rnicrowave fiom the regiine associated 
with ues c-c~mrnunrs status. 

The concept of res cornmz(nr.s is verv adaptable to change and teclinological 
progress and more advantageous to the USA and other G7 coumies whicli inay be the 
first positioned to extensively operate world DTH TV satellites. The fact tliat Outer Space 
and radio waves share a similar legal stat~is is favorable to a global system of international 
communications f?ee of sovereignty. 

The res cornmunis principle also rectirs in national juri~dictions~~ where radio 
Frequencies are considered public propeny. 

We need now to tum to an examination of tlie [TU, the international treaty based 
orgMzation which, since the early part of this century has been entnisted with the 
critically important roles of allocating bands of radio-frequency spectmrn, of registering 
the assignrnents authorized by Member States for broadcasters in their respective 
temtories as well as, more recently, witli tlie roie of registering orbital locations with 
regard to satellite delivered TV. 

Partly because radio space is borderless and because many Europeaii countries are 
in close proximity to one another, international coordination was essential and the 

71 610 U.N.T.S. 295; 18 U.S.T. 24 10, T 1. A.S. 6599, 6 [LM386 (1966) (hereinafler. Spuce Treaty) the 
treaty is discussed in more detail funher on under the COPUOS section of this Pan. 
72 Broadcnsting Act, S.C. 199 1, C. 1 1. S .  3( l )b (S. 2a of the 1967 Act) (hereinafter Btwzdcas~ing Act) 



European-based ITU appears to be the appropriate body for that role. The [TU has long 
been responsible for ensuring efficient communications including al1 types of telecom 
services, within and between regions of the world and has carried out its role successfully 
by a practical approach which has surmounted war and peace and technological change. 

It Ci goes without saying that mucli lias changed in the world since the advent of 
radio communications. In general, tlie Iiitemational Telecommunication Union (ITU) the 
body responsible for regdating radio commiinications (management of orbit and 
frequency spectrum) and international telecornmunication through treaties wliich have 
force of international law and whose regulations, the member states must observe in 
national law, has adjusted well to change. Certain more recent changes siicli as, for 
example, the end of the Cold War, the liberalization (and privatization) of telecom, a 
sector traditionally run by state monopolies, globalization, market access and free trade, 
and the ever increasing Pace of teclinological developments (in particular, the 
convergence of computer and telecom tecliiiologies) are posing a great cliallenge to the 
ITU in its present structure. The 880 billion dollar world-wide telecom market sector in 
which the [TU is an important player is of key strategic importance to tlie growth of the 
world's economy. The information commuiiication industry (which includes the telecom, 
the compiiter and audio visual sectors) represents 6% of the world GDP7' and is growing 
at twice the Pace of the rest of the economy. Increasingly, telecom is seeii as the modem 
trade route for goods and services. 

In this section, we will examine in some detail the ITU's operating conditions and 
how these have functioned both in the past and c i~rrent ly .~~ This will provide an essential 
context in which to consider growtli in world television. These operating conditions 
include, for example: mernbership structiire. according to which core or f~ill membership 
is reserved exclusively for sovereign States: the  express recognition of tlie international 
Iaw principle of national sovereignty wliereby tlie international aspect of tlie ITU's role is 

73 ITU, The 1995 W d d  Telecommzozicnriori*i Dewkopnwir Report, (Geneva: http// w w v .  itu ch WDRC 
95 toc. htm) (hereinafler, WDTR) The WDTR is a particulary helpfûl source for findiny 
telecornmunication statistics. 
74 For a discussion of the ITU's role with regard to space communication see R.L. White, M. White, 
171e Law and Regdation of l~rrer~zario~ml Spacc ( 'omnziuricnrio~z. (Nonvood, Mass- Artech House. 
1988) 



generaily limited to coordinating communications between countries; it beiiig understood 
(unless otherwise agreed to) that the receiving country assumes the re-communication/ 
distribution role within its own temiory, and tlie regulation of orbital and tiequency 
assignments withm its borders in accordance with ITU regulations; the role of making 
sure that communications are coordinated so that those carried out in one state do not 
interfere with communications carried out in anotlier state and that overspill, if any, is 
limited to the least technically possible ainoiint, it being understood thar iio country can 
utilise orbit and spectrum resources witliiti its borders without regard for the international 
ITU agreements; and the ITU's role with regard to elaborating standards and assisting 
developing countries. 

Until now, the most contentious matter in tlie ITU fonim relating to our subject has 
been the regulation of DBS seMces and access to geostationary orbital dots. Regarding 
DBS, the ITU quite naturally has ~ i p  to now always addressed the issue froin a technical 
point of view and on the whole refused to enter discussions on content. Siicli a narrow 
approach is appropriate to telecom whicli carries essentially private point to point 
communications but may not remain indetiiiitely so for broadcasting (poiiit to multipoint). 
In the seventies, the ITU "resolved" the issiie by attributing DBS purpose specific 
frequency bands (out of the Ku-band) for use by liigh powered satellites with bearns 
tightly wrapped around a State's (or conseiiting neigliboring state's) borders. Later 
on, it became technologically feasible to use traditional medium powered FSS 
multipurpose (telecorn-video) satellites to transmit DTH to small dish-owning consumers 
well outside of the broadcaster's state. This opportiinity was seized as it permined more 
channels to be offered. This meant tliat the issue of the regulation of DTH broadcasting 
resurfaced. The problem then attenuated coiisiderably, at least in Europe, wi th the advent 
of the EC directives related to broadcasting and satellites and in particular, the TV 
Without Frontiers Directive in 1989 (disc~issed fiirther on in this thesis) wliich provides 
for the free movement of television programs across the EC. 

Regarding the other contentious [natter, access to a geostationary orbital location, 
developing countries, as latecomers, have strongly voiced their concem over the 
unfaù-ness for new entrants of the coordination process with incumbent satellite operators 
The challenge of ensuring that each country, at least in theory, can satis@ a national 
satellite cornmunications service was addressed in the mid eighties partly by establishing 
an a pri0r.l allotment plan for FSS satellite sewices and partly by establisliiiig irnproved 
procedures for FSS coordination in unplaiitied bands. The a priori allotment plan 
attributed to each country at least one orbital slot in the arc over the designated service 
area, a minimum (800 MHz) quantity of bandwith as well as a predetermined part of the 
fiequency band. 



Finally, we shall examine new assumptions brought to the fore by recent factors of 
change. The latter contribute to the ever growing demand for the limited resource of 
geostationary orbital dots and the tremendous economic potential which satellite 
communications technology represents for newly expanding economies, as well as for 
operators offerhg DTWTV and other interactive media and global business services. 
Though PCN are a w m  communications senices and may not for the time being 
include broadcasting services to any sipificant extent, the inadequacy of the current ITU 
framework for PCN and its eventual recasting will have an inevitable impact on DTH 
broadcasting given the global nature of PCN services. 

Both the USTR (US Trade Represeiitative) and tlie Department of  Commerce have 
identified satellite technology as being one of eiglit strategic teclmologies for future 
growth because of its importance for economic performance and high-tecli job creation. 
The largest satellite manufacturers in the world with a 67% market share, are the US 
companies: Hughes Aircraft and Lockheed Martin. The European companies Matra 
Marconi and Aerospatiale DASA, follow with a ?5?0 market share. According to Memll 
Lynch, between 262 and 3 13 geostationary satellites are projected to be sold between 
1996 and 2006 and 108 or  over 36% of tliis projected market is already iinder firm 
production contracts. Though in the past, commercial satellites have mostly been used to 
provide telecorn services, as we have seen in the Intelsat section, with the advent of fibre 
optics, satellites will be iised more a s  a back up and services will be priiicipally 
broadcasting and PCN. The EC has also identified satellite technology as a key strategic 
future technology. The European Space Agency (ESA) is a major political support and 
pillar beliind Eutelsat, the European cooperative PT0 owned satellite operator and 
Ananespace, the nurnber one launch provider in tlie world. Obviously APEC (Asia 
Pacific Economic Cornmunity) also sees tlie satellite sector as strategic and is active in 
that regard in the WTO and ITU forums. Iiidia and China, on the other Ilaiid, are numinng 
their own satellite industry. 

Some of the ITU's basic operational conditions may well need to be modified in 
order to respond to new factors if the world is to continue to benefit froin its considerable 
expertise and generally equitable approacli. Othenvise, the existing balance rnay 
eventually risk being fidly subsurned into trade and economic issues and the WTO's ambit 
in which concems peculiar to broadcasting and the media (such as pliiralisin), have little 
place. 



With its origins sketching back over 130 years, the International 
Telecornmunication Union (ITUI is the world's oldest inter-governrnental association. 
Established before World War II  under the Iiitemational Telecornmunicatioii Convention 
(Madnd, 1932), the Geneva based ITU resiilted fiom an amalgamation of two Unions 
which had cooperated for years: the Lntemational Telegraph Union foonded in Paris, in 
1865, by 20 European nations to facilitate tlie international exchange of telegarns by 
hamonizing incompatibilities between national systems and the International Radio 
Telegraph Union founded in 1906 to coordinate the use of wireless transmission between 
countries. The ITU's original hnction was tlierefore to standardize the tecliiiical, 
operational and tariff aspects of telegrapliy. Tlie International Telecommunication 
Convention in 1932 regrouped the principles common to the tluee cominuiiication 
technologies of the time: the telegraph, the teleplione and the radio. The coinmercial 
exploitation of television had only barely coinrnenced at that time. In 1947. the ITU 
became a specialized agncy of the UN and remains so to this day. 

The ITU's goal is to foster and stimulate tlie global development of 
telecommunications for the universal benetit of all. Based on the principle tliat a coherent 
set of regulations is essential to ensiire efficient communications systems within and 
between regions of the world, the ITU's role is to supervise and reylate tlie development 
of al1 types of telecommunication. 

In particular, with regard to satellites aiid space, its role is to: 
- prornote the extension of the betieîits of the new technologes to al1 the 

world's habitants; 
- promote the use of telecommunications services with the objective of 

facilitating peacefùl relations; 
- harmonise the actions of the members in tlie attainment of these ends; (...) 
- allocate bands of the radio-freqiiency spectnirn, and registration of radio- 

Frequency assignrnents and associated orbital positions in geostationary satellite 
orbit." 

As of June 1 99576 and presently, 184 countries are core members of the ITU 
including Canada, the UK, France, the USA, China and Russia, to name but a few. 

75 KU, Cutistitutzon, (Geneva: General Secretariat. 1991) S. 1 .  
76 ITU Celebrating. Supra note 54 ai I 1 .  350  non-sovereign state rnembers also participate in the ITU's 
work though they do not benetit from hi1 mernber starus. These non core members include major 



The I W s  approach is based on laws and treaties with an emphasis on cooperative 
action and mutual consent. Member countries adopt international regulatioiis and treaties 
governing al1 land and spacei7 uses of radio fiequencies as well as the uses and allocation 
of geostationary satellite orbits. The coordination procedures aim to ensure that satellites 
and satellite systems (as wel1 as terresmal systems) operate with minimal if any 
interference. In short, the ITU is the international organization- through wliich 
govemments and the private sector coordinate global telecornmunication rietworks and 
s e ~ c e s .  

The ITUts authonty and guiding principles are denved fiom its Coiistitution, its 
Convention and its administrative regulatioiis: the International Telecoinin~iiiication 
Regulations which replace the older Te le~~aph  and Telephone Regilatioiis. and the Radio 
Replations. 

. the ITU's organizational structure 

The structure of the ITU is compnsed of the Plenipotentiary Conference, the 
Council, the Admuiistrative Conferences and the ITU's permanent organs: the General 
Secretariat, the Telecommunication Standards Sector (former CCITT) the 
Radiocommunication Sector: incliiding the iinportant Radio Regulation Board (former 
International Frequency Registration Board) and the Telecommunication Development 
Se~tor . '~  

The Plenipotentiary Conference is the ITU's supreme organ. It is composed of 
delegations representing each of its meinber countries, each state having a single vote. 
The Conference is convened every four years: tlie ITU's next Plenipotentiary Conference 
is due to be held in Minneapolis, USA, in October 1998. The Plenipotentiary Conference 
determines the ITU's general policies in tlie light of the Convention's p~nciples: 

. to maintain and extend inteniarional C O - o p e  betweeii ail members for 
the improvement and the rational lise of telecornm~inications of al1 kinds, as 
well as to promote and to offer tecliiiical assistance to developing countries 
in the field of telecomrnunications; 

telecom service providers, equipment manufacturers, international satellite organizations. broadcast and 
computer executives and representatives of user groups as well as banks and consultancies. 
77 I.E.S. Fawcett in "Satellite Broadcasting". 27 ( 197 1 ) WorlJ Todny 76-82 commented on the 
jurisdiction of ITU over satellite communication characterizing ITU's junsdiction as the"accumu1ating 
of law designed to regulate a particular hnction, in this case the international use of radio" not 
specifically citing ITU jurisdiction as an extension of international law to outer space 
78 cf Appendix 1: ITU Organizational Structure 



. to promote the d e v e l o p m  of technical facilities and their most efficient 
operation, with a Mew to improving tlie eficiency of telecommunication 
services, increasing their usef~ilness and making them, as far as possible, 

ly a v w l e  to the public; 
. to hamionise the actions of nations in tlie anainment of tliose ends. 

The Plenipotenhary Conference reviews the work completed by the Council since 
the last conference; revises the Cotistitutioii and Convention, if necessap. establishes the 
budget, elects the Administrative Council, tlie General Secretary and the directors of the 
three sectorial Bureaus. 

At the most recent Plenipotentiary Coiiference 79 reports were tabled by the 
Conference to the Council on the subjects of strenghening the financial base of the Union 
and of enhancing the rights and obligations of ITU members. 

The Administrative Council's role is to act for the Plenipotentian, Conference 
between meetings; it is responsible for implementing tlie Constitution, Convention and 
Admulstrative Regulations as well as the decisions of the Plenipotentiary Conference and 
other ITU conference and meetings' decisions. The Cooncil supervises the administrative 
functions, examines the budget and coordinates tlie activities of the permanent organs. 
The Administrative Council meets once a year in Geneva. As of June 1997: it is 
composed of 46 members: eight for Regioii A, the Arnericas; eight for Region B, 
Western Europe; five for Region C, Eastern Europe and Northem Asia; tliirteen for 
Region D, &ca; twelve for Region E, Australia and Asia. 

At its 1996 session, tlie Adminstrative Council d i scu~sed~~)  the role of the Union in 
the rapidly changing telecorn environment including: 

- the establishment of conditions for tlie development of the new "Iiifonnation 
Socieîy", 

- tlie improvement of meclianisms of assistance to the developing world, 
- the current activities of the ITU iii  view of the goal of strengthening the financial 

base of the organization, 
- the development of proposals to strenghten the relationships between the public 

and private sectors of industry and tlie govemment membership of the ITU, 

'51 cf Appendix II: Plenipotentiary Conferences between 1865 and 1994. Table of results 
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- the establishment of a fair balance between the rights and obligations of Member 
States and Sector members (public and private sectors of the industry, non-ovementai 
entities and intergovernmental organizations); 

- the inprovernent of the Union's structure and working methods. and 
- the fùture of the ITU as an intergovernmental organization. 

The Adrmnistrative Council also discussed the [TU'S next Strategic Plan which will 
cover 1999 to 2003. The Plan is to address: 

- the impact of telecom liberalization and globalization at the national and 
international levels, 

- the impact of the convergence of telecommunication, cornputer and broadcasting 
technologies, and 

- the development of the Global Monnation Infkastmctures and Global Information 
Socieîy . 

The Adhst ra t ive  Council also establislied a working group, ITU 2000, which 
following the 1994 resolutions taken by the Plenipotentiary Conference, is exarnining: 

- extending the participation of members, 
- broadening membership per se, 
- developing new ITU products and services, 
- reviewing working methods, 
- developing outsourcing and cost recovery strategies and making changes to the 

contributions of members. 

The Administrative Conferences ineet at irre y l a r  intervals to consider special 
telecommunication matters and deal with specific communication issues. The goal of 
these conferences is to oversee the implementation of the ITU's Convention, policy and 
A b s t r a t i v e  Regulations. World Adminstrative Conferences can enact a partiaI or full 
revision of the Administrative Regtilations. Regional Administrative Conferences are 
limited to specifically regonal issues. The decisions of the Administrative Conferences 
are incorporated in the Regulations wlien ageed to by national administrations and have 
the legal status of an international treaty. Witli regard to direct-to-home television, the 
work of the World Administrative Radio Conferences is particularly important and we 
shall examine it in some detail below. 

The General Secretariat's role is inainly to give legal advice to the ITU organs, 
deai with ratification and accession instruments and publish the text of al1 ITU legal 
instruments. The General Secretary is the Cliief Executive and legal representative of the 
I N .  



Following the 1992 Plenipotentiary Conference in Geneva, the stnictiue of the 
ITUrs sector bureaus was modified. As fiom March 1993, the CCITT or International 
Telegraphic and Telephone Consultative Cornmittee and the CCIR or Inteniational Radio 
Consultative Cornmittee have been re-struct~ired and are no longer known by the same 
narnes. Tlie Telecommunication Standards Sector (ITU-T, former CCITT) bureau is 
concerned with technical operating and tanff issues as well as with the iinplementation of 
technical standards that enable intercomiectioii and interoperability . ITU-T inakes 
recommendations related to the standardisation of telecomrnunications on a world wide 
basis. As AT&T1s CEO, Robert Ailen' afirms, compatibility is key: uni fom global 
standards make it easier for telecommunications customers to conduct business; standards 
permit one nation's system to connect witli aiiotlier's; as equipment from dit'ferent 
technologies ranging korn undersea fiber optic cables to satellites, is sold by a plethora of 
vendors. ensuring inter-operability of services and eqiiipment is essential Y 

ITU-T's study groiips system has been maintained. A World Telecommunication 
Standards Conference is lield every four years. An agenda of questions to examine is 
suggested to the study groups. These are comprised of delegations from rnember 
countries as well as delegations from private eq~iiprnent manufactunng and designing 
companies. In principle, the study groiips submit their reports to and for consideration 
by the next Conference. The study goups' reports can now be approved by 
correspondance and pubiished individually wi thoiit having to wait the four years. An 
advisory group reviews priorities and strateg. 

n i e  TeIecornmunication Development Sector (TDS) bureau's main function is to 
assist and advise nations on developing telecommunication infrastructure and systems. Its 
forum is also the World and Regioiial Administrative Conferences. One of the purposes 
of this Sector is to bring together mernbers of the Union at the rninisterial level to discuss 
the gap or imbalance between nird and iirban needs and between developed and 
developing nations with regard to telecorn and the telecom resources reqiiired for the 
progress of the whole of laiman kind. 

Tlie Radiocommunication Sector (ITU-R) Bureau whch includes the Radio 
Regulation Board (foxmer International Freqiiency Registration Board, IFRB) is 
concerned with the efficient allocation and management of the radio spectrum, the 
examination and registration of fieqiiency a s s i~men t s  in the Master International 
Frequency Register and ensuring the application of the Radio Regulations. This sector is 
obviously critical to satellite and wireless operators. 

- 

8L I T ü  Cdchrating, Supra note 54 at 102 



The [TU-R Sector Bureau operates in general like the ITU-T sector. that is it 
involves study groups (composed of govenunent and private industry representatives) and 
World or Regional Conferences. The Radiocommunication Assembly manages the work 
of the study groups and approves their recomrnendations. It is not necessary to wait for 
the plenary assembiy, approval by correspondance is possible thus speeding up the 
procedure considerably. World Administrative Radio Conferences (WARCs) meet every 
two years to review the Radio Regulations. Regional Radio Conferences meet when 
necessary . 

The Radio Regulation Board (fonner [FRB) based in Geneva is coiiiposed of five 
Ml-tirne radio experts from different regions. Elected by the Plenipotentiary Conference, 
they are custodians of the international public tnist. The initial duties of the Radio 
Regulation Board (RRB) as defined for the IFRB in the 1947 Atlantic City Convention 
were: 

- the orderly recording of freqiiency assikments made by different countnes to 
establish in accordance with the Radio Regulations the date, purpose and technical 
characteristics of each assignent with a view to ensuring formal internatioiial 
recognition, 

- to advise rnembers with a view to operatiiig tlie maximum n~unber of radio 
channels in portions of the spectrum where interference may occur. 

The RRB's duties iiow include: 
- recording fiequency ass i~ments  to stations of space radiocoinmunications, 
- recording orbital positions assigned by administrations to their space 

stations using tlie geostationary (GSO) satellite orbit, 
- assisting the administration in the application of the Radio Regulations, 
- technically assisting and preparing ITU meetings, WARC's and W C ' s ,  
- international monitoring, 
- training, 
- resolving harniful interference issues, 
- developing technical standards, 
- preparing publications siicli as the Weekly Circular and International 
Frequency Lists. 

Though not specifically provided for in tlie Convention or Radio Regulations, the 
RRB interprets the Radio Regulations, iipdates regional plans and safegiiards the interests 
of countries not represented in regional or world planning Conferences. 



When the radio frequencies assigned by countries to stations are in accord with the 
Radio Regulations and not likely to cause interference they are entered in tlie Master 
International Frequency Register (which contains well over 1 million a ~ s i ~ m e n t s ) ,  
thereby acquiring foxmal international recognition and protection. 

. Scope of the ITU's instruments 

The scope of the [TU'S rules and reg~ilatioiis is set out in the KU'S Constitutiod2 
which provides that the main instruments of tlie Union are the Constitutioii, the 
Convention and the Administrative Repilations? tliat their provisions shall be binding, 
and that in case of inconsistency, the Constitiition prevails over the Convention and the 
Convention over the Reg~ilations. The ITU lias no permanent charter. Bor11 the 
Conventiong3 and the Constitution have froin time to time been amended at 
Plenipotentiary Conferences and new versions ratified anew, as for example in 1992 
though some nations had not deposited the instruments of ratification as of January 1, 
1994. When adopting a new Convention, the revised Radio Regulations are annexed to it 
and are an integral part of the treaty, that is binding iipon al1 mernber countries. The 
preamble of the ITU Convention states tliat the Convention is agreed to wliile fùlly 
recognizing the sovereign right of each coiiiitry to regulate its telecommu~iications. 

The Constitution sets out the purposes of the ITU, its composition. the rights and 
obligations of members, general provisions relating to telecom including a definition of 
rights and obligations of a general nature wliich should form the basis for tlie provision of 
international telecom services including tlie ri& of the public to use telecoin seMces and 
the right for members to stop or suspend services. 

It is important to speciQ that the ITU's instniments are binding not only on its 
member states but on individuals and private companies as well. The Constitution states 
that îhe [TU instruments are binding: 

on members with regard to al1 telecommunication offices and stations 
established or operated by them wliich engage in international seMces or 
which are capable of ca~ising liannfiil interference to radio services of other 
countries. 

Also, 
members must take the necessary steps to impose the observance of the 
provisions of the ITU instniments iipon operating agencies autliorized by 
them to establish and operate telecommiuiications and whicli engage in 

82 Constitill~on. Supra note 75 
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international seMces or which operate stations capable of causing hannful 
interference to radio service of other countries. 

Operating agencies are defined in the Constitution's Annex as: 
Any individual, Company, corporation or govemmental ageiicy which 
operates a telecornmunication seMce or capable of causing liarrnful 
interference with such a service. 

A Recogmzed Operating Agency (ROA) is defined as follows: 
Any operating agency, as detiiied above, which operates a public 
correspondence or b r o a d c ~ e r v i c e  and upon which the obligations 
provided for in Article 6 of tliis Constitution are irnposed by the Member in 
whose temtory the head office of the agency is situated, or by the Member 
which has authorized tiiis operating agency to establish and operate a 
telecommunication service on its temtory. 

This provision may mean that the operator providing international seMce is only 
directly bound by the mles and regulations of the ITU if the national government which 
licenses it has fulfilled its obligations under article 6 either by imposing suitable 
conditions in the license or by some otlier ineans eiisuring that the duty of complying 
with the ITU instniments is met. 

In theory, al1 operators should be bouiid. The ROA tag simply confinns that the 
operator providing international public correspondance or broadcasting service has been 
made directly bound by the ITU rules and replations. Despite there being no express 
obligation to that effect, most ITU inembers noti@ the ITU of the operating agencies they 
have recognized. 

The settlement of disputes is stipiilated for in the Constitution. Where negotiation 
fails, recourse to arbitration is provided for in accordance with the procediires set out in 
the Convention. Alternatively, where both member parties to the dispute are d s o  parties 
to the Protocol, disputes c m  be settled by refemng to the Optional Protocol on the 
Compulsory Settlement of Disputes. Some states, including Canada and the üK, have 
subscribed to the Cornpulsory Settlement of Disputes. The ITU, however, is not endowed 
with any powers of enforcement, nor with any powers in sovereign states. 



The ConventionsJ deals with procedural issues related to the ITU's fiinctions, the 
operation of telecom services including cliargesl free services, the rendering and 
settlement of accounts, the financing of the ITU and the procedure for arbitration in case 
of dispute between members. 

The Radio Regulations are a product of the WARC's. Annexed to the Convention, 
they have treaty force and are bindiiig on all members of the Union. As eacli country 
maintains its sovereign right over its own telecornmunication environment- states can, 
and ofteii do in fact, adopt the Regiilatioiis witli reservations which are iioted in ITU 
instruments. With regard to satellite broadcasting, the Radio Regulatioris contain the rules 
goveming the use of the radio fieqiiency spectnim for space activities aiid in particular 
those relating to the use of the geostationary satellite orbit. 

The Radio Regulations, as products of the WARC's, result from the initial 
participation and input of the study groups wliicli, as mentioned earlier, iiiclude not only 
delegates from the member countries, but delegates fiom private telecomintinication 
networks and delegates fiom private international satellite systems operators as well. 

The Radio RegulationsM are initiated imder the ITU-R's umbrella. The first step for 
ITU-R, and in particular the study groiipsl is to recoinmend technical criteria, for 
example, the preferred frequency bands for a given service and the conditions goveming 
sharing and set standards which have the status of recommendations. In a second step, 
the WARC representatives accredited by their respective countries meet and adopt the 
regulations, provisions and technical criteria. Tliese may amend former Radio 
Regulations. Any new Regplations are included in the Final Acts with a date for entry into 
force. Frequency planning conferences ailot" to each country the frequencies its stations 
may use as well as speci- technical characteristics goveming their use. Finally, the ITU- 
R and the Administrative Council apply procedures in the Regulations to permit state 

" Convention. ibid. 
85 The Radio Regulations are divided into two pans Part .A contains the General Provisions 
(terminology, measures against interference and administrative provisions for radio stations) and the 
Regulations for frequency allocations including the Table of Ailocations for various radio services, 
notification and registration to the Registration Board and procedures for coordination. Many of these 
regulations concern space services. The 12 GHz band is shared by many services including broadcast 
satellite services. Pan B contains technical provisions concerning groups of services and specific 
seMces and specifications. Footnotes indicate exceptions or conditions of usage favorinç certain states 
and priority rights vesting mechanisms. 
Allotments are specific frequencies or bands for the use of particular countries or areas under specific 

conditions. lUlocations are groups of frequencies dedicated to a service; pnority within seMces is 
decided largely on a first corne first served basis. Assinnments are authorizations given by national 
administrations for radio stations to use frequencies or frequency channels under specific conditions. 



admuiistrations to fuifil1 their respective countries' obligations and to allow the RRB to 
guarantee rights. For example, the right to use a fiequency or occupy an orbital position 
depends on registration in the Master Register. National assignments must correlate with 
international dlotments. 

In fact, in contrast with the UN, the ITU (tliough it is a üN agency) lias a very 
practical approach, which can be described generally as being in the incrementalist 
common law tradition. The Anglo-Amencan Common Law tradition develops rules of 
law frorn precedent and develops general priiiciples k~adually through tlie resolution of 
specific concrete problems as they arise. This ad hoc approach is appropriate to the rapid 
developments, the exberne diversity of applications Le. telephone, telegrapli, data 
transmission, space operations, broadcastiiig, mobile communications eacli with specific 
features and a wide variety of user types siicli as govemment, military, civil, telecorn 
operators, private individuals, industry , broadcasters and widely diRering national 
constraints. 

Bot11 the ITU's Constitution as we have noted earlier and the Convention in articles 
9, 10, 33 and 35 contain similar provisions regarding the ITU's supervisory role of al1 
types of telecommunication including the allocation of bands of the radio-frequency 
spectrurn, registration of radio-tiequency assignrnents and associated orbital positions in 
geostationary orbit; the efficient and econoinic lise and equitable access to radio 
fiequencies and the geostationary satellite orbit as well as the avoidance of liarmfui 
interference. 

. The RRB's CO-ordinating role with regard to the use of the frequency 
spectrum and geostationary satellite orbital slots. 

As we have noted at the begiming of tliis section, the fiequency coordination 
fiuiction and interference control mechanisms of tlie [TU can be traced as Far back as 
1906. The coordination of activity in the geostationary satellite orbit (GSO) began in 
eamest in the 1970's. 

The notification procedure provided for in the Radio Regulations is important to 
the coordination of fiequencies and tlie use of orbital slots. Pnor to being laiinched into an 
orbital slot, an international satellite operator siich as Intelsat or a sovereign state must 
obtain a licence. The process has evolved fkom its post-war form where States submitted 
evidence of their proposed use of tlie spectrum to tlie IFRB ( now the RRB ) and CO- 

ordinated tlie orbit and the Frequency behveeii state administrations pnor to b e g i ~ i n g  
notification procedures. 



For unplanned bands, the licensing process managed by 
years to complete. The satellite operator must first identie the 
use as a host country. When this is agreed to, the host country 

the RRB can take up to 6 
sovereign state it wants to 
and the satellite operator 

prepare an AP487 (Advanced Publication) filing and deposit it at the ITU. Tliis document 
serves to notify al1 satellite operators and sovereign states of the need to coordinate 
frequencies in order to avoid signal interference. Approximatively six montlis is usually 
allowed for this prepatory first phase. Tlie AP4 filing must speci& the frequencies to be 
used by the satellite network and the area of tlie footprint. Hence, to deploy a space 
station in GSO, a country must first inforn the other administrations of its intention 2 to 5 
years pnor to the launch date and provide information on the satellite systein's technical 
characteristics in the RRB Circular. The tiling of the AP4 document marks the begiming 
of the 9 year period during which tlie desigiiated orbital dot will be reserved, if it is 
registered. Countries wishing to launch above the equator must request tlie use of specific 
orbital locations at given fiequencies. Tlie information given to tlie ITU must be sufficient 
to permit countries to determine wlietlier the proposed G E 0  satellite will affect their 
satellites or systems. Countries have four inonths to comment on potential interference. 

Six (to 9) months from the filing of the AP4' the host country files an AP3 form or 
the Request for CO-ordination docuinentation. This fom contains detailed descriptions of 
the systern including terminal equipment, tlie transponder fiequency plan and the 
neighboring systems which rnay be affected. Slioiild a state administration consider that 
the proposed system may be harmful to tlie efficient functioning of its systeins, the state 
administration communicates details and suggested modifications to the deploying state. 
Sometimes the assistance of other states is required and in some cases, an orbiting 
satellite may even be moved to accomodate an incurnbent. The RRB rnay be brought in 
either by the deploying state or by tlie affected state. Countries and satellite operators 
listed in the AP3 form work together, usually on a bilateral basis within the ITU 
framework to solve the issue. This can take between 12 to 36 months. 

The role of the RRB in that regard is one of mediation and inquiry. I t  lias no 
definite arbitration powers. In the event of conflict, the Radio Regdations provide inter 
dia that the systems which are already in place have pnority in the sense that any system 
modifications cannot be imposed unilaterally and require their owners' prior agreement. 
The costs of such changes are generally borne by the entrant. Once the modifications are 
completed, the formal RRB notification procedures commence. During tliis phase the 
satellite operator's host govemment submits a new filing similar to the AP3 form but 

- 
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including the changes resulting fiom the bilateral CO-ordination. The formal notification 
phase may be completed in 3 to 6 months. 

Once the coordination is completed, the ITU records the assignrnent of the orbital 
dot on its Master Register if the characteristics of the system described in tlie notification 
documents satis* the requirements of the Radio Regulations. When recorded in the 
Register. tlie exclusive use of the designated orbital position is protected and it is up to 
subsequent entrants to ensure that tlieir proposed system does not involve tiiiacceptable 
interference to the recorded stations. If a network is iiot in seMce after the 9 year long 
reservation period has expired, the desigiiarioii is deleted from the re-istry By virtue of 
the Intelsat agreement, the launch by a private Company requires prior coiisiiltation with 
Intelsat whose members belong to [TU. According to the FCC, in that eveiit, coordination 
with the [TU is less necessary. 

Applications to the [TU for orbital dots have risen sharply in recent years to 
imprecedeiited levels. 

. The ensuring against harmful interference principle 

Radio frequency spectmm is iised for a wide range of applications, from toys and 
broadcast TV to satellite services. The frequency spectrum is a finite resource. New 
applications place pressure on a well subscnbed spectrum. Either the spectnim c m  be 
shared on an agreed basis with an existing service, existing spectrum fiom another seMce 
can be re-allocated or the quantity of iisable spectnim c m  be increased through 
technological advances. Spectmm is more often tlian not re-allocated frotn less utilized 
frequencies. 

Space telecom activities have been allocated in a spectnim already allocated to 
terrestrial telecom activities. As noted, al1 services. space and terrestrial, require a certain 
number of parts of the s p e c t m  or freqiiency bands, some of which are congested. Al1 
space radiocommunication is conducted siinultaneously with conventional terrestrial 
radiocommunication and in the sarne frequeiicy spectnim. That spectrum Iias a limited 
capacity and is a cornmon global resource. 

Hence, the need to ensure against harmfiil interference, a basic concept defined in 
the ITU ConventionYg as: 
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interference which endangers the fiinctioning of a radio navigation service 
or of other safety seMces or seriously degrades, obstructs or repeatedly 
intempts a radiocommunication service operahng in accordance with the 
Radio Regulations . 

For space telecornmunications, in coiitrast to terrestrial telecommunications, 
eliminating interference and its sources is di fficultl costly and sometirnes practically 
impossible. However, wavelengtlis do not respect frontiers, some international order must 
be established through a re~platory fiamework. 

The Registration System can be easily applied to al1 operators and services whether 
space oriented or terrestrial. National applications are in general restricted to the temtory 
of the transmithg country, spillover being accepted only insofar as it is teclmically 
unavoidable. Should transmissions involve more than one country, or an international 
satellite network, the agreement of al1 the countries concemed is presurned. Sometirnes 
frequency and design characteristics are siiggested by a centralized highly automated 
system operated by ITU-R. This system assists in inaking quality transmissions possible 
for smaller users. 

National administrations make the spectnim available within their borders but 
spectrum allocation on a global basis is needed in order to permit systems to develop near 
borders and spread across borders compatibly. Without the ITU forum wliere global 
spectrum allocation is established, the incentive to manufacture and finance equipment 
would be close to nil. 

The vital clearinghouse function performed by the ITU for satellite communications 
inter d ia  and the international agreements governing the international use and sharing of 
the radio spectrurn, are essential to the feasibility of the next generation of wireless 
communications. The service ensures against one country's satellites harmfiilly interfering 
with another country's satellite communications. 

. The geostationary satellite orbit, n lirnited resource as well (as the spectrum). 

The primary restriction on the capacity of the GSO is not so mucli oiie of the 
canying capacity of the orbit without collisioii risk, but one resulting frorn 
electromagnetic interference. As the space between satellites using the same frequencies 
decreases, interference increases. For an acceptable signal to noise ratio, assurning a 
comrnon value of 2 degrees for the circumference, the GSO can hold approxirnatively 180 
satellites using the same frequency bands. Presently, approximatively 140 FSS satellites 



are in geostationary orbit. One thousand five hundred satellites are planned on paper. 
There are 108 firm orders for FSS satellites. approximatively 50 of whicli are to replace 
ones which are currently in orbit. By the year 2000, 190 new orders are possible as 
replacements and as additions to tlie current stock.s9 Thirty five of Asia's 37 countries 
are planning satel1ites.The rnajority of currently operating satellites operate in the 4/6GHz 
band ( C-band ). Some parts of the orbit are already so congested that there are no spaces 
available within the current spacing lirnits. 

Tliough the satellites are much larger iiowadays and cm accomodate more 
transponders and can offer more TV channels tlianks to digital compressioii. the 
geostationary orbit continues to be a scarce resource because some orbital segments, for 
example, over regions with rapidly expandiiig telecom needs, are extremely congested. 
To avoid interference between geostatioiiap satellites, eacli orbital dot iniist be located at 
least at 2 degrees longitude fiom its neigiibour. This lias, so far, been the ride for C-band 
transmissions. Ln general, satellites are iis~ially separated by 2 to 5%) degrces depending 
on the coverage area, earth station feat~ires and frequency bands. As regards 
transmissions in the same BSS part of the Ku-band, orbital slots must, in principle, be 
located at 2 to 9 degrees apart fkom each otlier. Technological improvements may 
eventually permit the usual2 degrees separation. Satellites using the same or different 
frequency bands may, wlien properly coordinated, be CO-located in the saine orbital 
position. From a marketing point of view. tliis is an interesting option as it permits a larger 
selection of channels for an installed consumer base. The coordination process has 
becorne complex and costly. Betweeii 1976 and 1983, many detailed nehvork and 
coordination procedures were reqiiired. Coiiirary to national networks, international 
networks like Intelsat have limited tlexibility as to orbital position. New kequencies in 
addition to the 416 GHz band have been added. Developing countries are concemed there 
will no longer be suitable orbital positions for them. 

There is no doubt that scarcity has driven up tlie price for using orbital assets. 
Some slots, m d y  those pointing directly at the Arnencas and at Europe, have more 
value than slots above the Pacific ocean, for example, where there is very little population 
under the satellite's footprint. Some slots are tlierefore used stnctly as relays for uplinks 
and downlinks. This is generally the case for satellites positioned over the Indian ocean. 
Over the years, prices for slots over developed countries have skyrocketed. Satellite 
orbital dots covering the US were virtually given away a few years ago. Consider, for 
example, tlie 687.5 million dollar pt-ice paid in 1996 during an FCC auctioii by phone 
gant MC1 (acquired by BT) for the right of its DTH venture with News Corp's ASkyB, to 
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broadcast from the 110 degrees W orbital slot in the segment over the continental USA. 
Since BT's acquisition of MCI, the venture has been under intense scrutiny at the FCC in 
the light of foreign ownership rules. In the light of such scarcity and the importance of 
access to such an asset, the relevant [TU regulations and notification procedures may 
have to be rethought. Currently, there are orbital disputes and more are likely to occur in 
the fùture. "Paper satellites" or overfilings aboiind, sorne of which are made on a purely 
speculative basis. Some operators proceed witli launches without cornpleting the 
notification process. Decomrnissioned satellites are parked in orbital slots in order to 
prolong the reservation period. 

Orbital disputes are presently tlaring iip, for example, between Eutelsat and SES, 
two DTH satellite broadcasting rival operators. SEYAstra plans tû launcli aiid CO-locate 2 
satellites at 28.2 degrees E for its digital service. Eutelsat which previoiisiy filcd for the 
29 degrees E position in 1989 for BSS frequencies has received notification. Priority was 
to expire for Eutelsat in May 1997. However? Eutelsat temporarily parked its Hot Bird 2 
satellite in the 29 degrees E slot before inoving it to the 13 degrees E dot. Broadcasting 
from the 29 degrees E slot by Eutelsat would interfere should SES/Astra in its planned 
28.2 degrees E slot and Eutelsat both transmit in Ku-band imless the frequecy co- 
ordination between the two rivals results in Eutelsat transmitting FSS aiid SES only in 
BSS. Eutelsat in order to protect its claim over 19 degrees E rnay drag in a satellite to 
occupy the space. SES is arguing that Eutelsat being an organization and iiot a sovereign 
state is not a member of the ITU and therefore not covered by the WARC 1977 
frequency coordination agreement. The dispute rnay eventually be settled as some of the 
users of these two rival satellite operators are sliarel~olders or signatories of both. 

Currently, Canada and the USA are subject to RARC-83's ITU BSS plans. Canada 
has positions at 82 degrees W and 9 1 degrees W for BSS and associated 5 O O M H z  BSS 
bands ( 1  2,2 - 12.7 GHz) which can be used for DBS/DTH (other positions are 70.5, 72.5, 
129 and 139 W). The provision of satellite facilities to a foreign country such as the USA 
for example would require technical inodifications to the ITU BSS plan according to the 
Canadian Minister of Industny, John man le^.'^ Such modifications woiild have to be 
negotiated with the foreign country and coordinated by the ITU to assist in obtaining 
concurrence. In contrast to Canada's iinder- iised BSS positions, due in part to a lack of 
satellites, the USA'S positions are congested. Sliould the USA negotiate on a first corne 
first served basis additional dots at the ITU, spaced at only 1 degree fiom Canada's 
orbital positions, Arnerican broadcasts fioin tliose slots, though not interfenng with 
domestic Canadian broadcasts, woiild certaiiily iiiterfere with the Canadiari satellite's 
cross-border broadcasts, if any, into the USA. 

9 1  Letter of the Minister of Industry, the Honourable John Manley to Larry Boisven, the President and 
CE0 of Telesat Canada (29February 1996) 



This situation raises serious issues which will be discussed in more detail in the 
fourth part of this thesis which deals with the challenges facing the entertainment and TV 
broadcasting industry in Canada. 

Because operators fear the outcorne of the frequency CO-ordination process, 
ovefiling for future use is rampant. Tliere have been a Iiuge number of tiliiigs in the past 
3 years and a large number of files are still being received. "Paper satellites" have prionty 
on orbital slots and coveted Frequencies over "real" satellites filed at a later date. Though 
it has recently taken on large proportions, overfiling lias always existed. However, in the 
past, state administrations have accomodated newcomers and have not Iiad recourse to 
interference in order to maintain prîority on orbital locations. 

Fiiially, some sovereign States have adopted a speculative approacli. In 1988, the 
Kingdom of Tongag2 filed for 16 orbital slots located over the Pacific Rim with the 
intention of renting the orbital locatioiis. Uiider pressure Frorn Intelsat. the iiiimber 
requested was reduced by the ITU to 8. Tongasat acted as the private corporate agent for 
the Tonga governent  for the purposes of filing, CO-ordinating and rentiiig orbital slots to 
corporations who want to provide satellite sevices but lack access to orbital slots. Slots 
were rented by Tongasat to Rimsat and to Hong Kong based APT satellite Co. Ltd 
(Apstar 1). 

Tonga, as a sovereign nation, Iias the same right as any other natioii to file requests 
for orbital locations and Tonga has argued tliat is free to make whatever financial 
arrangements it deeems appropriate witli satellite operators who use the orbital locations 
it has CO-ordinated and filed via Tongasat. From a speculative point of view, it is 
advantageous to file for as many orbital positions as possible, collect rent tlieref?om and 
be in a position to enforce rent in case of default. Any nation of any size aiid any financial 
capability can file. Though the ITU member coiintries are taking measures to minimize 
speculation in frequency and orbital assigninents and unauthorized use, the ITU it will be 
recalled has no true enforcement powers. 

Because of its crucial importance to al1 coiinties, the allocation of scarce orbit and 
frequency spectnim is becoming a trade issiir. Before analysing the conseqiiences, for the 
ITU's role and instruments, of the issues described above, we should complete our 
examination of the current regilatory fiainework as it lias been developed in the World 
Administrative Radio Conferences (WARCS). 
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Formal d e h t i o n s  relating to the geostationary satellite orbit are contained in the 
Radio Regulations: 

geosynchronous satellites: 
AI1 earth satellites wliose period of revolution is eqiial to the period of 
rotation of the Earth about its a i s .  

geostationaxy satellites: 
A geosynchronous satellite wliose circular and direct orbit lies in the 
plane of Earth's eqiiator and wliicli tlius remains fixed relative to the 
Eartli. 

geostationary-satellite orbit: 
The orbit in which a satellite inust be placed to be a geostationary 
satellite. 

Two types of satellites are iised for br~adcast ing~~,  the telecom satellite known as 
"FSS" (fixed satellite service), which is usiially low or medium powered; and the 
broadcasting satellite known as "BSS" (broadcasting satellite service), whicli is a hi& 
powered satellite. 

in the course of its WARC's, the ITU defined BSS as " a radiocorninunication 
service in whch signals transmitted or retransmitted by space stations are intended for 
direct reception by the general public.t194 Originally it was thought that BSS " would be 
the basis for direct to home (Dm) satellite broadcasting. Many BSS fieqiiencies were 
awarded by the UK to B Sky B. Teclinology, Iiowever, now permits medium powered 
FSS satellites to transmit DTH broadcasting. "FSS" is defmed by the ITU as " a 

93 Broadcasting is defined as a radiocommunication in which the transmissions are intended for direct 
reception by the general public. This service may include sound transmissions, television transmission or 
other types of transmission 
94 Radiocommunication is defined in the Convention as " telecornmunication by means of radio waves. 
Radio waves are electrornagnetic waves of frequencies arbitranly lower than 3,000 GHz, propagated in 
space without artificiai guide." In certain instances. frequencies, above 3,000 GHz are also included in 
the definition. Telecommunication is defined as any transmission, emission or reception of signs, signais, 
writing, images and sounds or intelligence of any nature by wire, radio, optical or other electromagnetic 
syst ems 



telecommunications service betweeii fixed stations using one or more satellites." FSS 
satellites are not precluded fiom transmitting DTH. 

The LJK amended its Telecommunication Act to permit transmissions by FSS 
satellites such as Astra's to be iawfülly received in the UK without requiring individual 
end-users to procure licences. 

in the following paragraphs we sliall review liow issues related to satellite TV 
broadcasting (i-e. overspill, foreign contentl access to orbital slots, teclinical standards, 
vested rights) have been discussed and reg~ilated witliin the fiarnework of successive 
(ITU) World Administrative Radio Confererices ( WARCs) 

. World administrative radio conference for space telecommunications 
(WARC - Spa 1971)95 : partial revision of the Radio Regulations dealing with the 
Registration Procedure, overspill and the definition of "BSS" 

Given that in 197 1,  only two States Iiad the technology to carry out large payload 
launches and place satellites in geostationary orbit, given that radio frequencies and the 
geostationary satellite orbit are limited material resources which must be effectively and 
econornically used and gven the ITU registration procedure, the conceni was that RRB 
(then IFRB) procedures would favour first claimants. This would constitute, in fact, a 
rights vesting mechanisrn confemng de. focro ownership of orbital positions. 

The Soviet Union, as it then was, supported by other countries, felt that the 
registration with the ITU of frequency assigmments to space communication seMces and 
the use of the assignments should not provide any permanent prior right for an hdividual 
country or group of countries nor prevent otlier countries from eventually establishng 
space systems. France felt that some safeguards existed by virtue of the fact that ITU 
registration was unenforceable and that the notification procedures could always be 
modified by calling a WARC. 

The Soviet's Resoiution 2- 1 became article 33 of the International 
Telecornmunication Convention. After the Plenipotentiary (Malaga), Cr A& 33 
read: 

ITU, Final Acts of the World Administrative Radio Conference for Space Telecommunications 
(Geneva, 1 97 1 ) (hereinafter WARCX'pa / 9 71)  



In using frequency spectrum for space radio services, Meinbers shall bear in 
rnind that radio-frequencies and the geostationary satellite orbit are lirnited 
natural resources, that tliey miist be iised efficiently and economically so that 
countries or groups of countries may have equitable access to both in 
confomiity with the provisions of the Radio Regdations according to their 
needs and the technical facilities at their disposal. 

Promoted by Western European States, Resolution 2-2 introduced a iiew service, 
the broadcasting service. Those states were anxious to rninirnize the distiirbance to 
developments in terrestrial microwave. The resolution established procediires for the 
efficient and equitable use of the broadcasting service, and called for anotlier WARC to 
adopt a plan or agreement so as to preveiit tlie liarmfiil effects of an uncoiitrolled beam 
over a lar, area. 

Regulation 428 A in the Final Acts of tlie 197 1 WARC-Spa (article 7 of the revised 
Radio Regulations) origmated with Sweden. France and Canada. It won the support of 
many countries, including both developing and developed countries some of whch were 
less supportive of their earlier positions. 428A attempted to address the iieed, recognized 
since 1963, to restrict overspill except with the prior consent of the bordering or 
affected state. Bdicle 478 A states: 

In devising the cliaracteristics of a space station in broadcasting-satellite 
service, all technical means availabie shall be used to reduce to the 
maximum extent praticable. tlie radiation over the territory of other 
countries unless an agreeement lias been previously reached with such 
counmes. 

At the hme it was felt that DBS TV broadcasting stations would have to be able to 
r e h i n  fiom broadcasting upon another country and to hold their orbit and antemae 
positions should the affected country object to such transborder broadcasting upon its 
temtory . 

Some Say article 428 A is unclear. Ln particular, the United States' position is that 
article 428 A targets only technical aspects' basing its argument on human rights and 6ee 
flow of information without censorship principles. This is not to Say, however, that the 
United States generally, or in every context, rejects the pnnciple of prior consent. The 
majority of states support the principle of prior consent and based on the sovereignty of 
states principle, read regulation 428 A as inandating that, unless states obtain prior 
consent, spillover transmissions, are not allowed. 

Radio Regulation 428 A, as it applies to prior consent, fails to define what types of 
sanctions would apply, wliat type of agreement would satisfi prior consent and which 



countries have standing to insist on prior consent. In fact, it does not prohibit al1 spillover, 
but only technically unavoidable spillover. To this day, the ITU closely follows 
technological developments in order to appreciate as exactly as possible wliat spillover is 
techmcally unavoidable. 

Definitions of "fiaed satellite service" (FSS) and " broadcasting satellite 
service" (BSS) noted earlier were also elaborated in 197 1 .  Both seMces were described 
as radiocornmunication services, the principal distinguishing feature betweeii the two 
being that FSS flows £kom one point to aiiotlier point whereas BSS flows from one point 
to an indeterminate nurnber of points as the si~mals are intended for direct reception by 
the general public. 

Direct reception is detined as ttncoinpassing botli individual receptioii by simple 
domestic installations, for example, and cornrnunity reception by Iarger or complex 
equipment which c m  also include tlie distribution of tlie signals over a liinited area. 
Cornrnunity reception can also include tlie lise by a goup of the general public at one 
location. 

In reality, nowadays, the main distiiigiiishing feature between FSS and BSS lies in 
their technical specifications as to power and range of frequencies. Bot11 systerns cm 
accomodate broadcasting, FSS services are iisually in the Low and medium power range. 

World administrative radio conference for the planning of the broadcasting - 
satellite service in frequency bands 11.7- I2.2GHz Regions 2 (the Americas, the 
Carribean & Greenland) and 3 (Asir Pacific) ) and 11.7 - 12.5 GHz Region 1 
(Europe, Africa, the Middle East, the ex-USSR & Mongolia), WARC BS-1977V6: 
setting out an apriori allotment plan for high powered DBS 

Pursuant to the 197 1 WARC Spa Resolution 2, the WARC BS- 1977 set out an a 
priori plan for BSS by region, wliich meant tliat al1 States obtained at least one orbital 
position and a few fiequency channels reserved for their use ( high power DBS ) 
irrespective of their level of technological development and their ability to lise the 
allocations. Part( 1 1.7 - 1 2.5 GHz) of the Ku-band range of fi-equencies was designated by 
the WARC exclusively for TV broadcasting. This range known as BSS (Broadcasting 
Satellite Service) was then divided iip ainong al1 countries with each country receiving 

96 ITU, Final Acts of the World Administrative Radio Conférence for the Planning of the Broadcasting 
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BSS orbital locations and enough bandwith to broadcast a few (5 each in Ei1rope)anaiog 
channels. It is a planned band. The rest of the Ku-band, known as FSS (Fixed Satellite 
Service) remained unregulated; it is, like tlie Iieavily iised C, Ka-band in FSS and the L- 
band in MSS, subject to frequency coordination and to the first corne first served 
principle. By 1983, al1 ITU members recognized that article 33" of the Convention with 
its sometimes seemingly conflicting notions of eqiiitable access and efficient and 
econornical use of the limited resources of the spectrum and orbit could be satisfied by 
means of an a priori allotment of orbital positions and frequency channels. 

WARC 1977 tried to alleviate the coiisequences of spillover by allorting to the 
European counmes, channels and orbital positions for hi& powered DBS in such a way 
that at the time, for a 90cm dish, a 5OdBW footprint was fiee from interference and as 
tightly wrapped as possible around borders. N o  attempt was made to standardize DBS 
systems or give orbital positions or channels for other BSS nor was any attempt made to 
solve the legal consequences of transmission outside the intended coverage area. 

WARC 1977's accomplishments with regard to trying to technically guard against 
spillover are now out of date as the old SOdB W footpnnt can now be served by a 60cm 
dish and 5OW medium powered DBS services caii reach a wide part of Europe and 
require a receiving dish only slightly larger tlian tliat recornrnended for receiving a 
broadcast from a high powered DBS satellite. 

The 16 channel Astra satellite with its 50 dBW footpnnt serves, since the late 
eighties, a wide area of Western Europe and 85 cm dishes are amply suficient. Eutelsat's 
medium powered direct broadcast satellite covers an even wider area. 

Spillover has in fact always been an inevitable consequence of radio and TV 
broadcasting and the usual way of countering spillover is jamming, a practice subject to 
reproach and possibly illegaLY8 The CIS has broadcast access to Western Europe. No 
formal approval of the countries in the footprint lias been given. It may eveiitually be 
estopped from arguing that other coiintries have no right to transmit broadcasting signals 
into its country without its consent by vinue of tlie clean hands doctrine. ')') 

Jamming or the deliberate use of interfering radio or TV signals from a 
transmitter(s) to garble legtimate transmissions in order to make them untelligible at 
reception is seen as justifiable by tlie CIS and Cuba if the broadcasting tlireatens morals 
or national security. 

" WARC - Spa 1971, Supra note 95 
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However, every ITU Convention since 1947 has specifically prohibited jarnmïng 
by constantly reiterating that broadcasts cannot "result in harrnfùl interference to the radio 
services of other members." Harrnfùl interference is defined as: 

interference which endangers the hnctioning of a radio navigation s e ~ c e  
or of other safety devices or seriously degrades, obstructs or repeatedly 
intempts a radiocommunication service operating in accordance with the 
Radio Regulations. 

Because the CIS and Cuba have recourse to j d n g ,  the CM resolutions 
condemning jamming are not binding as they are not part of customary international law. 
The UN has condernned jamming, but it is not a law-creating body. 

There is no clear duty on a State not to have recourse to the jamming of broadcasts 
fiom otber States into its temtory. The ri@ to jarn may conceivably be justifiable as an 
act of self-defence though where no treaty provides for the free flow of information it may 
be preferable to consider jarnming as an act of sovereignty, rather than one of self- 
defence. 

Jarnming DBS broadcasts traditionally has required the jamming signal to be in the 
same frequency and have the sarne orbit position as the DBS satellite.100 

In the interesthg TV Marti case involving offshore terrestrial broadcasting by the 
USA on Cuba in 1990, the ITU's [FRB (now RRB) concluded that the operation by the 
USA of TV Marti was in contravention of the Radio Regulations and requested that the 
USA elirninate hamiful interference. The Board stated that the height (10,000 feet) of the 
TV antenna in Florida could not be considered efficient use of spectrurn in an area which 
includes other countries. Despite the Board's conclusion, the USA continued the TV 
Marti broadcasts. These were jarnmed by Cuba and the operation was considered 
relatively inexpensivelol by the Cuban authorities. Jarnming a satellite signal would 
probably be much more difficuit and expensive. 

loO E. Konstantinov, "Definition. Charactenstics. Features and Impact of International Direct TV 
Broadcasting" ( 1  988), XYXI  st. Colloq. 011 the Lmv of Oiîter Space 293. 
'O1 P.K. Howland, "Radio Marti and the US - Cuban Radio-War", Case Comment (1984) 36 Fed. 
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. WARC 1979 world administrative radio conference: dealing with equitable 
access and rejecting technical regulation of DBS; and discussing the regulation of 
foreign content 

There was a heated debate at that WARC between the developed and the 
developing countries on guaranteeing acess to the geostationary orbit. The concems of 
the Bogota Declaration penneated the debate. This declaration made in 1976 by 8 
equatorial countries led by Columbia. asserted the sovereignty of these countries over the 
geostationary orbit. The affirmation was made on the basis that the orbit is not part of 
Outer Space since its existence depends on eartli's gravity. Hence satellites positioned in 
that orbit would require prior autliorization From equatorial countries. The Declaration is 
discussed in more detail in the following section of this thesis. Little support emerged, 
however, for claims over the geostationary orbit and the most equatorial coiintries 
acheved at the t h e  was the addition of a vague phrase to article 33 (above quoted) 
which in.fine would now read: 

... taking into account the special needs of the developing couiitries and the 
geographical situation of particiilar countries, " instead of the previous 1973 
text: "... according to tlieir needs and technical facilities at tlieir disposal. 

The developing countnes were coiicemed by the costs of new tecliiiology and of 
the coordination process. Costs may often be incurred as a result of the need to 
coordinate out of date technology a d o r  iiew iietworks with tliose in place. The 6/4 GHz 
band is favorable to developing counmes because it is widely used, it is less costly, also, 
it is not affected by heavy rainfall. However. more powerful and expensive satellites than 
those operating in the 6/4 GHz range are required to transmit TV signals via low or 
medium powered satelites. 

Brazil, India and Indonesia iiitroduced their own satellites for domestic services. 
These satellites and Intekat's interfered with each other and the issue was resolved, 
though not without problems. India also met witli problems with Soviet domestic 
networks. These considerably lirnited India's ability to make full use of its orbit and 
frequency channels. As a Iatecomer, India was penalized. 

In the WARC's Final Acts, it was iiniversally agreed that states retain the right to 
regulate the technical logistical fentures of DBS. Countries also agreed tliat they should 
work together to avoid interference and encourage the development of compatible 
technologies. There was debate and no agreement was reached on the issue of how and 
whether states should regulate foreign content. 



. World administrative conference on the use of the geostationûry satellite 
orbit (1st session) WARC- ORB 1985: dealing with a Iimited a priori ullotment plan 
for FSS 

This WARC102 discussed the allocation of frequencies and orbits for geostationary 
services. The principle of an allotment plan limited to the expansion of bands for the FSS 
service and limited to the expansion of bands currently not in use was agreed. The plan's 
goal was restricted to ensiiring national or domestic service in such a way tliat each 
country coiild satis& the requiremeiits for iiatioiial service From at least oiie orbital 
position within a predetermined orbital arc with a total of 800 MHz of bandwith in a 
defined service area and within predetenniiied bands. Improved procedures for other 
widely ~ised parts of the specmim were also ageed to. 

The delegates once again intensively discussed article 33 of the Convention and the 
correct balance to maintain between efficieiicy and equity. Developing couiimes argued 
with regard to "guaranteed access", that tlie obtaiiied a prrorr planning witli fixed orbital 
positions for most FSS bands was not suficient to g~iarantee access. In fact. "guaranteed 
access" required, in addition to appropriate orbital positions and frequency cliannels to 
protect it frorn interference, a satellite as well as the ability and finances to launch and 
position it in orbit. Developed countries argiied tliat the international shariiig of the 
international comrnons (orbit and frequencies) was successfully agreed to, tliat the other 
components were within the states' prerogatives and that eventually, easier access to the 
geostationary orbit would be made available through technological advances. 

Obviously, developing countries tend to opt for political solutions rather than 
technoloacd solutions or expectations as tliese are controlled by developed countries. 
One could ask wheîher the spint of international cooperation which characterized the 
penod following World War II had already faded somewhat. 

WARC-ORB4 985 did not constitute international law but simply established a 
report on the above rnentioned points for submission to WC-ORB- 1988. 

On the other hand, the Final Acts of WARC-ORB- 1 985 included tlie planning for 
the Broadcasting Satellite Service for Regioil 2 decided at the regional conference in 
1983. 

1. ITU - Report of the second session of the World Administrative Radio Conference on the Use of 
the Geostationary Satellite Orbit and the Planning of Space Services Using It and 2. Final Acts on the 
Planning of Broadcasting Satellite Service for Region 2 (Geneva 1985) App.30; 1981 Radio Regulations 
App.30 



. World administrative radio conference on the use of the geostationary 
satellite orbit and the planning of the space services utilizing it. WARC-ORB II- 
1988: establishing an allotment plan and new procedures for FSS in unplanned 
bands 

This WARC103 was successfiil. It establislied a new international regime. With 
regard to FSS in certain bands, it created provisions for an allotment plan and 
associated procedures including teclmical standards, parameters and cntetia applicable to 
the use of allotment frequency bands. Witli regard to FSS and space services in unplanned 
frequency bands, WARC-ORB 1988 establislied improved regdatory procedures, 
technical standards, parameters and criteria. Witli regard to feeder links i i i  certain bands 
and regions to stations in a broadcasting-satellite service, a plan and procedures were set 
out. Some definitions relating to space services were reviewed. 

. World administrative radio conference for the mobile services WRC-MOB- 
1995: alloting spectrum for MSS and debating the status of recorded frequency 
assignments 

This WARCLo4 was particularly concerned with the allocation of spectrum for 
mobile satellite services (MSS): sucli as little (under 1 GHz) Low Orbit satellite systems. 
The date of commencement of Big (2GHz) L E 0  systems was set for Janiiary 1,2000. It 
was decided that Teledisic's non G E 0  system would share the spectnim with GE0 
systems. Known as "fibre in the sky", Teledisic obtained 400MHz spectrum in the 19GHz 
and 29GHz bands. 

CillahêI PCN systems such as Globalstar and Odyssey which have been licensed by 
the FCC, comply with the ITU procedures for frequency assignments established by 
WARC '92 and benefit frorn the ITU's first corne first served priciple. Obviously, 
because of the personal rnobility of PCN mers, a gap exists in respect of the national 
sovereignty principle which is fundamental to the ITU's framework. According to 
resolutions 46 and 70 of the 1992 WARC, national administrations can pose licensing 
regimes for systems in their own countries. N o  procedures for obtaining a global license 

Final Acts Adopted by the Second Session of the world Administrative Radio Conference on the 
Use of the Geostationary Orbit (ORB II) (Geneva. 1988) 
'O4 In],  Final Acts of the World Administrative Radio Conference for the Mobile Services (Geneva, 
1995) 



exist. PCN services present bypass, roaming and spectnim allocation problems in 
sovereign states as they are used by mobile consumers worldwide. 

Also, standards for the equipment are likely to be decided upon by satellite service 
operators and the enforcernent of national or regional MSS licensing restnctions will be 
difficult considering that senices may be ofered in a country fiom satellite providers, 
gateways and operators outside the country. This forrn of trade in services is well within 
the GATS (Art 1.2) definition of trade in services which includes the cross-border, 
consumption abroad, commercial presence and presence of natural person supply modes. 
It must be recalled that countries represeiiting perliaps 90% of the world's telecom traffic 
agreed in February 1997 to the recent GATS Ageement on Basic Telecom services. 

Tliough these systems are not likely to be used for broadcasting piirposes and 
though satellite broadcasting seMces are not covered by GATS agreement on basic 
telecom, the way in which the issues will be solved may have an influence on the 
principles to be developed with regard to the supply of d o b d  satellite broadcasting 
services in a f?ee trade context. 

The Radio Regulations were simplified amid heated debate by the developing 
countries over revised articles 8 and 9. Tliese articles concem the international status of 
eequency assignments recorded in the Master International Frequency Register as well as 
the procedure for coordinating or obtaining agreement from other administrations. 
Developing countries feared these particular articles would Ieave them opeii to "harmful 
interference". 

. World radiocommunication conference 1997, WARC-1997: due to consider 
the planning of BSS and international broadcasting rights 

The agenda forseen for WARC 1997 includes the planning of Broadcast Satellite 
Systems, the scope of international broadcasting rights, associated plans in Europe, 
Afnca and the Asia Pacific regions for broadcasting satellite services in fiequency bands 
1 1/12 GHz and for feeder-links of broadcasting satellites in fiequency bands 1 1/12, 14 
and 18 GHz, the requirements of space services such as inter-satellite links and space 
research services; the availability of new shortwave broadcasting bands, fiirther 
requirements of mobile satellite systems and finally, a review of the revised sections 8 

GATS, Basic Telecom, Sirprn note 67 and :Vc.iil York ïirnes ( 17 February, 1997 p 14) 
los ITU, Plmas,  Drap agendafi~r WAR( '-97 ( 18 November 1995) No 95-37. Both these items were 
determined by the World Regional Conference (WRC) ( 15 September 1995) No 96- 18 



and 9 of the Radio Regulations pwsuant to the objections proferred by developing 
countries at the WRC- 1995. 

. Concluding note on the ITC: glimpse into the future 

From the above description of the ITU's role, one can concliide tliat tlie ITU is 
essentially a coordinathg agency wliicli follows a common law approacli in  that it 
develops with the collaboration of îts member coiintries, mechanisms and niles for solving 
technical problems as they occur. One caii dso note tliat communicatioii satellites use the 
radio s p e c t m  and the geostationar-y orbit both of which require and elicit iiiternational 
cooperation in order to prevent chaos in coinmunications. The ITU1s coiitiiiued role 
depends not only on itself but on developments in key member counmes aiid on the 
international context wherein a major part of the world telecom market lias decided to 
adopt a trade oreinted approach wliich implies reciprocity, equal market access and 
global services. Though the international trade (GATS) agreeement on basic telecom does 
not include broadcasting services, telecoin constitutes a large pan of the ITU1s activity. 
The fundamental changes the ITU inmt adopt following these major shifis in the telecom 
sector will inevitabiy affect its work witli respect to broadcasting services. The provision 
of broadcasting services, interactive and business seMces via satellite tecliiiology is 
bound to increase in relation to teleplione services which are increasingly seMced via 
very cost-efficient fibre optics technology. 

The huge capital outlays prescribed presiippose the privatization and Iiberalization 
of telecom. As the privatization reqiiirerneiit is phased in, the ITU's core members, 
sovereign states, will no longer be the principal telecom operators and privileged 
monopoly international satellite operators such as Intelsat will have to face cornpetition. 

Also, the ITU will be called upon in~ich more often than it presently is to co- 
ordinate frequencies for global services as tlie provision of exclusive national services, up 
to now the traditional focus of the ITU's work, becomes cost prohibitive and 
impracticable . 

The ITVs F i f i  Regulatory Colloqi~ii irn~~~ ( 1  995) analysed the (tlieii) anticipated 
GATS agreement on Basic Telecom and found that spectrum allocation processes at the 
supra-national Ievel are likely to becorne trade access issues, that its standards-making 
procedures rnay need to be altered as standards inay well be used to perpetuate or 
develop trading blocs; and that the participation of a private sector in its forum shodd be 

'O7 ITU, Fifih Regulatory Colloquium, ( 'huirmnti S Report or2 Regzdalory Impiica~io~is of Trade 
Agreemem on Te~ecomrnw~icafzotrî Pt-odrrc~s. (Geneva, 6-8 December 1995, http://ww,ituch) 
(hereinafler. ITU Report on Ï iade) 



increased. The inclusion of the private sector, possibly through trade associations, is 
especially important given the tremendous commercial stakes involved in tlie 
establishment of standards, the 7 year average delay taken by the ITU to develop a 
standard and hcreasing tendency by industry to take matters in its own Iiaiids. Private 
sector involvement is also important gven  tliat [TU Signatones, sovereign states, are no 
longer the seMce providers and that the number of providers is likely to increase 
substantially and more otien than not be coiitrolled by liead offices in couiitries different 
from those where the seMces are provided to coiisiimers. 

Canyllig out such coordinations wtiereby services are offered from one coontry to 
users in severai countries, is considerably more technically complex and it inay well be 
that coordination between regional services as opposed to coordination between national 
services will become the nom. 

The equitable access to scarce resources for al1 countries principle ciirrently 
applied, for example, ttirough the planned BSS bands and corresponding orbital slots 
may not remain entirely appropriate in lislit of tlie ciment congestion of coinmercially 
valuable orbital slots. It may give way to an "international communicatioii needs" 
principle which may, in t~m, lead to tlie auctioning of the use of allotted, but unused, 
slots. 

In the unplanned bands, the first corne first served principle may be inappropriate 
for such highly valuable resources. Consider for example, the issues described above 
arising out of the unilateral licensiiig of global PCN Arnerican satellite operators. 

The notification process rnay need to be speeded iip and revised in order to free up 
current congestion occasioned by overfiling and paper satellites. Some sort of evidence of 
financial capability for actually using the resource inay eventually have to be required or 
alternatively a shorter time limit allowed to nin before the end of which the scarce 
resource must be used, failing whicli the orbital position becomes re-assigable. 

The ITU most likely must restructure and elaborate new strategies siich as those 
outlined above to meet the global issues regarding the management of the scarce 
resources of radio spectrum and orbit wliicli anse iinder the new assurnptions discussed 
above. There is a need to reconcile iiatioiial. regional and global communications trade 
interests . 

The [TU'S important mandate witli regard to developing countries inay become a 
token one as the private sector as a result of tlie WTO/GATS basic telecom agreement, 
takes on a star role and market access takes root. These countries will lose control over 
their telecom systems, the revenue Stream tlierefrom will be wiped out and increasingly 



the fiequencies used by their national services and compatible with their equipment may 
be re-allocated for the use of seMces they may not desire or be able to afford. 

To state it bluntly, much depends on the input of European corntries. These 
countries PTOts have naturally been the most influential ITU members. Tlie EC WTO 
negotiating team, the European Space Agency and key national governments, may well 
elaborate guiding principles for the evolution of the satellite industry's regdatory 
environment. The reconciliation of global. regional and national communications trade 
interests stand as a major trade issue between tlie USA and the EC. 

With the end of the Cold War, the increased implementation of coinmercial satellite 
applications origïnally developed in a milita- environment wliere sovereigiity, subsidies, 
government control and secrecy were critical, tlie emphasis on global ecoiioinics and 
world trade and the access to and possession of satellite technolog by soine developing 
and emer@ng countries, the ITU will no doubt not be weighted down by tlie exact sarne 
arguments throughout its debates. Tlie traditional international approach to the design of 
regulatory frameworks and resolution of issues will undoubtedly cliange. 

The distinction between intematioiial public and private law may become blurred 
as the private law approach is allowed to take on a larger place in relation to the slow- 
paced treaty-based approach of international law which to some seems incapable of 
dealing with issues rising fiom rapidly evolving teclmology which cannot be contained 
within the borders of sovereign States. 

Two constants likely to continue to uiiderly debates are the space race between 
Europe and the Unites States, and in some countries, cultural sensitivities to foreign 
broadcasting content. The European Space Agency (ESA) is responsible for the creation 
of Eutelsat the very successful satellite operator and for Ariane the world's premiere 
satellite launch service. Arnencan corporations Iiold the major part of the satellite 
rnanufacturing market and are the prime contractors (Boeing) for the Alplia space station. 

Finally, it should be noted that becaiise communication satellites are located in 
Outer Space, the ITU has had to develop a part of the body of space law which, many 
would Say as a inatter of tlieory should be in tlie domain of the Committee on the Peaceful 
Uses of Outer Space (COPUOS). It is to tliis body that we should now tum. 



- THE ESTABLISHMENT OF THE CONIMITTEE ON THE PEACEFUL 
USES OF OUTER SPACE (COPUOS) 

As seen in the previous section, the ITU's instniments are prirnarïly concerned with 
the technical aspects of direct-to-home broadcasting and do not squarely address the 
issue of a state's right to regdate direct broadcasts originating from other countries. 

Circling the Earth in as Iittle as 90 minutes, satellites have a global orientation. 
Assignments of radio spectrum frequencies aiid orbital positions are essential to the 
efficient fiinctioning of any radiocommunication technology, including DBS. and the 
ITU's radio regulations must be observed. Space experts have been mission-oriented and 
international cooperation has shaped space law. No nation has ever objected to the 
ovefflight of satellites. Fi@ years a o ,  tlie Iiistitute of International Law described as 
innocent a simple passage of foreig- waveleiigths over state temtory. The main concern 
has been to keep the exploration of space peacehil. As this includes keepiiig the uses of 
space peaceful, and as satellite and direct-to-home satellite broadcasting împlies a use of 
Outer Space, many States have looked to Oiiter Space Law to find the basis for a DBS 
regulatory framework. 

The purposes of tlie United Nations (UN) iinder its Charter ( 1  945 S. 1 and 13 (1 ) 
and (2) ) include the maintenance of international peace and security, as well as 
encouraging the progressive development of international law and its codification. The 
üN first considered outer space issues in tlie context of nuclear test bans and 
disarmament. in 1958, Iiowever, on belialf of President Eisenhower, Senator L. Johnson 
emphasized, pior to the formation by the General Assembly of a UN ad hoc Committee 
on Outer Space, that al1 mankmd is concenied by the opening of outer space which is as 
yet untouched, "no nation holds a concession there (...) it must remain this way." 

The ad hoc Committee was to stiidy ioa among others, the activities and resources 
of the UN, its specialized agencies and other international bodies as they relate to the 
peaceful use of outer space, the nature of legal problems which could arise in the canying 
out of programs to explore Outer Space aiid fiiture organizational arrangements to 
facilitate international cooperation in space activities within the UN'S frainework. 

This ad hoc Cornnittee on Oiiter Space becaine permanent the foilowing year. The 
International body for cooperation in the stiidy of Outer Space for peacefiil purposes, is 
known as the Cornmittee on the Peacefiil Uses of Outer Space (COPUOS). It reports to 

lo8 UN GA Res 1348, CIN GAOR, 13th Sess.. Supp. 18, UN Doc Ai4090 ( 1958) 



UN agencies and international bodies. Sixty-one countries are now members of 
COPUOS, including Canada, China, France. India, Indonesia, Japan, Mexico, the Russian 
Federaîion, the U.K., Columbia and the USA.IUS COPUOS meets once a year for a period 
of three weeks. COPUOSfs approach, in contrast with the ITU's, is more in the civil law 
tradition of continental Europe, in that i t formulates general principles . CO PUOS adopted 
the consensus mode of fiinctioning in 196 1 . ! COPUOS makes recominendations to the 
UN'S General Assembly, which also usiially proceeds by consensus. In spite of 
impedirnents characterizing such a mode of proceeding, COPUOS with the assistance of 
its sub~ornrnittees,~~ 1 the Legai Subcornmittee and the Scientific and Tecliiiical 
Subcommittee which also meet once a year, lias adopted five space law treaties and four 
sets of legal principles. The space law treaties are: 

1 )  Treaty on Pnnciples Goveming the Activities of States in the Esploration and 
Use of Outer Space, including the Moon and other Celestial Bodies,llZ known as the 
Outer Space Treaty (1967); 

2) Agreement on the Resciie of Astronaiits and the Return of Objects Launched 
into Outer Space (1 968)l 13; 

3) Convention on International Liability for Damage Caused by Space Objectsl l4 

known as the Liability Convention ( 1972): 
4) Convention on Registration of Objects Launched in Outer Spacei lj, known as 

the Registration Convention (1975); and the 
5 )  Agreement Goveming the Activities of States on the Moon and otlier Celestial 

BodieslL6, known as the Moon Agreement ( 1979). 

The Legal Principles are: 

1) The Principles Goveming the Use of Artificial Earth Satellites for International 
Direct Television Broadcasting 1 17, known as the DBS principles ( 1 982); 

2) The Pnnciples Relating to Remote Sensing of the Earth fkom Outer SpacelL8, 
known as the RS principles ( 1986); 

UN GA, UN Doc.A/AC 1 051602 (27 January, 1995) 
UN G A  Res 172 1, 16th Sess (Decernber 196 i ) 
UN Doc A / 5  109 (1 962) 
Space Treaîy, Supra no te 7 1 
672 U.N.T.S. 119; 19 U.S.T. 7570, T 1.A.S. 6599, 7 [LM 151 (1968) 
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3) Principles Relating to the Use of Nuclear Power Sources in Outer Space119, 
kmown as the nuclear power principles ( 1992) and the 

4) Delaration of Legal Principles Governin~ tlie Activities of States iii the 
Exploration and the use of Outer S p a ~ e l ~ ~ ) ,  known as the Outer Space Declaration (1962). 

Though many points in these rnulti-lateral space law treaties, now al1 signed, except 
for the Moon Agreement, (wliich lias been denoiinced by corporate interests) by close to 
100 countries each, and in the lepal Principles, siicli as registration, liribility and nuclear 
power source ban, as well as recent disciissions conceming space debris, aflect DBS 
systems hardware, only the Outer Space Declaration ( l962), tlie Outer Space Treaty 
(1967) and the DBS Principles (1982) have direct bearing on the issue of DBS cross- 
border broadcasting. 

The Outer Space Declaration ( 1967) establislied a standard for international 
responsibility in space related activities. Also, it reiterates the 1 94 7 General Assernbly's 
resolution condemning propaganda disniptfiil to peace. Though it has no legal force, the 
Declaration was recalled in the premble of tlie Outer Space Treaty (1967). 

. The Outer Space Treaty (1967) 

The Outer Space Treay (1 967) restates the principle of state responsibility for 
damage to countries and juridical persons by objects launched in space ( including DBS 
 satellite^)^ prohibits nuclear weapons and as mentioned, recalls in its preamble a 
condernnation of propaganda desi~gned to pose a tlireat to peace or provoke agression. 
This preamble was included at the insistence of Egypt which had the foresight to think of 
the potential difficulties of some DBS applications. 

The parameters of the Outer Space Treaty are broad, covenng al1 space exploration 
and utilization. Except for the definition of launcliing authority which was added later on, 
no definitions, not even a definition of Outer Space, are included in the Treaty and no 
definition of Outer Space exists to tliis day. 

l9 Un Res. 47/68 LM GAOR. 47th Sess. Supp 49. UND .V47/6 10 ( 1992) 
120 UN GA 18th Sess., Supp. No 15, UND N55 15 (1962) 
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tlight is no longer feasible and below which orbital flight is impossible. 



The Treaty establishes the cornmon heritage of mankind (CMH) principle which 
has become important in international law and extends now to the Law of tlie Sea. 122 

Article 1 of the Treaty states: 
The exploration and use of oiiter space, including the Moon and other 
Celestial Bodies, shall be c m i e d  out for the benefit and in tlie interests of al1 
countries, irrespective of their degree of economic or scientific developrnent 
and shall be the province of al1 mankind. 

The article goes on to state tliat Outer Space is free for exploration aiid use by al1 
States on a basis of equality and in accordance with international law. 

Article 2 of the Treaty states tliat: 
Outer Space (...) is not subject to national appropriation by claim of 
sovereignty, by means of use or occupation or by any other ineans. 

This "province of rnankind" approacli "inspired by the great prospects opening up 
before mankmd as a result of man's entry into oiiter space," constihites a sort of 
internationalization of a global commons wliicli leaves behind notions of sovereignty. The 
CHM principle is a central tenet of international space law. 

For a number of years, some developing countries have not been satisfied with the 
way the Treaty translates in reality and are pressing COPUOS for a codification of rights 
and responsibilities in order to ensiire tlie application of Article 1 of the Treaty where it 
stipulates that the use of Outer Space is to be camed out for the benefit of al1 countnes. 

Satellite broadcasting and remote seiising have always been, since the seventies, 
very sensitive issues due to a sense of niliierability to economic and cultural exploitation. 
COPUOS considered a convention to regiilate DBS broadcasts and to settle the question 
of the legality of DBS spillover. There was some consensus that satellite broadcasting 
ought to be regulated, but no clear-cut principle emerged to justifL regdation. Divergent 
views on whether or not prior consent is a bamer to the free flow of information principle 
hindered any progress in regulatory dratiinp on satellite broadcasting witliin COPUOS. 

122 UN, Corrvention on the Ltzw of the Srcr, 7 1 1. L M. 126 1. though negotiations of the Convention 
were initially supported by the USA, the country. under President Reagan, withdrew and was not party 
to the Convention in 1982. 



. The DBS principles (1982) 

Different regdatory proposals were submitted to the COPUOS working group on 
DBS: 

1) The French proposa1 postulated tliat although each country has a right to 
broadcast Ma DBS, a broadcaster may not broadcast a program into anotlier country, if its 
content disregards the receiving nation's sovereignty. The proposa1 outlined the type of 
programs it would consider illegal Le. progams which interfere with the intemal affairs of 
a sovereigm state; propaganda injurioiis to iiiternational or intemal peace: programs which 
attack the dignity or rights of individiials: materiai offensive to the moral. religious, 
philosophical or political sensibilitîes of tlie country's audience; material liarmful to the 
development of chkiren; material disrespectful of cultures within the area of transmission 
or which tend to destroy a civilization, cultiire, religion or tradition. The proposai, 
moreover, called for advertising to be tnithfiil and be of artîstic, docurneiitary or 
educational interest. No mode of enforcement being set out, a state suffering illegal 
broadcasts would have to litigate or seek a diplornatic remedy. 

2) The Soviet Union's p r ~ p o s a l ~ ~ ~  codified most of the principles in the French 
proposal. In addition, it identified sanctions for illegal DBS spillover, incliiding using" the 
means at its disposa1 to counteract illegal television broadcasting of wliicli it is the object, 
not only in its own temtory but also in outer space and other areas beyond tlie Iimits of 
the national jurisdiction of any State." The Soviet proposal, in contrast to the French 
proposal, does not envisage litigation; it sqiiarely asserts the right to forceably disable 
DBS satellites, as well as their ground organization where an affected country has not 
consented to spillover or disapproves the DBS-carried programmingts content. The Soviet 
proposa1 lefi open the possibility tliat this principle would apply even if the affected 
country could not establish that anyone in the territory had the equipment to actually 
receive the program. The Soviets viewed the disabling of satellites as a sel'defence nght, 
justifiable by virtue of tlie absolute sovereignty they daim over their own temtory. 
Absolute sovereignty implies that one nation's sovereignty can overide aiiotlier nation's 
sovereignty over the latter's temtory. 

Because the Soviet Union covered a large area and because an individual DBS 
satellite c m  potentially bearn over 40% of tlie Earthts surface, the Soviet proposal meant 
that it could effectively veto much of the world's DBS programming. The proposd also 

Iz3 27 UN GAOR, UN Doc N 7 7  1 (1971) at s 1N ( 1-2) 



posed a problem with regard to smaii Western European countries who eveii with a 
concentrated high powered bearn would see their DBS prograrnming subject to the veto 
of neighboring counmes. 

Moreover, the Soviet Union and its successor, the CIS does not recog-nize "fiee 
flow of information" as a principle of international law.Mr. Piradov explained the Soviet 
position s u c ~ i n c t l y ~ ~ ~ ,  arçuing that DTH is ait outer space activity. The principles of the 
1967 Outer Space Treaty therefore govem DTH. Article IX of that Treaty consecrates the 
principle of state soverei~mty and provides for consultations. 

Pnor consent is therefore a key principle i i i  tlie exercise of DTH satellite 
broadcasting activity. Moreover. article I I I  of the Oiiter Space Treaty provides that States 
must cany out activities in space in tlie interest of maintaining international peace and 
secw-ity and to promote cooperation and ~iiiderstanding. From this, Mr. Piradov concluded 
that not al1 broadcasting using Outer Space is perrnissible. 

The Soviet Union's and France 's proposais both assert that transborder 
transmissions via DBS are improper withoiit the consent of countries in the  spillover 
range. They enjoyed the support of the Eastern European countries and of tlie developing 
countries. The proposals are based. i i i  part on environmental law Le. althou& a state is 
sovereign over its own territory, it iniist iiot allow activities witliin its terntory to injure 
other countries or individuals in otlier states. In effect, France sees "foreign content" 
somewhat like pollution! It is of course not qiiite tlie saine, and part of tlie difficulty lies in 
finding an international standard of what constitiites prohibitory content. 

In fact, it is not clear whether or not the Oiiter Space Treaty any more than ITU126 
instruments can be used to regdate the content of DBS. What most states want to 
regulate may in fact not constitute propagaiida such as that refened to in tlie preamble of 
the Outer Space Treaty and which tlireatens world peace or provokes violence. What 
states wisli to regulate will, in reality, for the inost part consist of hctual information, 
more or less objectively presented. If related to a controversial subject it may be 
prohibited in the receiving country, or inay dainage tlie govemment in soine way, but the 
prograrnming does not sqtiarely fa11 iinder tlie Treaty's scope. This brings 11s back to the 

12' N. Jasentuiiyana and R.S.K. Lee, eds.. iLfn~~riid wr Spircr Law, vol IV (New York: Oceana, 1988) at 
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126 T.I.A.S. 6267 (1965), the ITL' resened the rights of its rnembers to stop the transmissions of 
telegraphs or cut communications of contents dangerous to the state or to the public order. 



question of the need and difficulty of establishing an international standard. Any 
understanding of what constitutes "propaganda" may well vary from country to country. 

3) The American proposal put forth in 1974 recognizes that al1 States have a right 
to transmit international broadcasts via DBS. Only the technical aspects of DBS need to 
be regulated. Content should not be replated. The U S .  seeks to maintain a balance 
between tlie principle of state sovereignty and the free flow of information principle. It 
contends tliat a human right exists at international law to impart and receive information 
across national borders. This is why no prior consent is necessary From coiinmes 
receiving and using broadcast spillover, iior are international controls on progarn content. 

The Amencan argument rests on two premises: first, that transmissions alone do 
not interfere with sovereign rights unless a compatible technology exists to receive them. 
Otherwise, the signals go undetected. Second, tlie U.S.A. maintains that tliere is 
increasing support for the right at intematioiial law127 to convey and receive information. 
The U.S.A. advances the view that many coontries Iiave included this riglit in their 
constitutions. The American view is that tlie Outer Space Treaty does not ovemde al1 
existing law. It has to be reconciled. or weiglied against, other rights siicli as human 
rights. 

In fact, many countries have recogized (except in hurnan riglits issues) the 
right at international law to convey and receive information. Many limit the kind of 
information which c m  be disseminated witliin tlieir temtory and quite ofien apply stricter 
standards to foreign material. 

The right to receive and impart in fornation is well established, but iiot universal or 
fundamental; it is therefore possible to limit tlie right by treaty and the right must be 
balanced against other international rights and obligations. 

4) The CanaddSweden proposa1 put forth an intermediate standard which called 
for prior consent via the negotiation of bilateral agreements and cooperation before 
ailowing reciprocal cross-border broadcastinp. 

Even though it appeared that the Soviet proposal would becorne the nile for much 
of the world, and a mix of the France and CanaddSweden proposais might become the 
standard for the regulation of DBS spillover in tlie remaining nations, this lias not been the 

12' UN, Utriversal Declara~ron of H m m r  Ilighrs. article 1 9, GA Res 2 1 7 UNGAOR 3 rd Sess. Supp. 
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sovereignty 



case. Nor has the Amencan position prevailed. No nght to re p la te  foreign broadcast 
services has yet emeged. 

In the absence of a treaty agreement countries are willing to honoiir, transmissions 
go unregulated. When Japan's NHK's DBS broadcasts were picked up in South Korea, 
South Korea protested, but since the two coiintries were not b o n d  by bilateral treaty, 
South Korea was unable to get NHK or the Japanese govemment to curb the 
broadcasts. 128 

Many corntries mut~ially agree to regulate several aspects of cross-border 
broadcasting but in reality it is impracticable to regulate DBS. Moreover, the trend 
towards the privatization of broadcasting enterprises rnakes it even more difficult to 
scrutinize broadcasting and for state autliorities to be Iield responsible for aiiy defaults on 
international agreements. 

In 1983, tired of the sterile discussions, delegations from Brazil aiid tlie former 
Soviet Union took a variation of the CanadwSweden proposa1 to the üN's Generai 
Assembly where, contrary to the usual pattern of consensus, it was adopted by a majority 
vote. Japan. Canada, the U.S., France and most of the members of the Couiicil of Europe 
where higli or medium powered DBS services were in operation did not vote in favour of 
the General Assembly's resolution. The Legal Principles on DBS provide tliat: 

- international DBS services slioiild be camed out in a manner compatible with the 
sovereign nghts of states and the right of everyone to seek and irnpart 
information. In E~ypt 's  view, tlie information should be usehl to al1 concemed. 
(article 1); 

- states bear international responsibility for DBS operations; 
- access to satellite broadcasting techiiology should be available to ail states (article 
4); 

- activities are to be carried out in accordance with international law (article 5); 
- satellite broadcasting is based on international CO-operation, therefore attention 

should be given to developing couiitries wlio use the t e c h n o l o ~  for national 
development (article 6); 

- a state planning an international direct TV broadcasting by satellite service should 
noti@ receiving states and sliould only establish the seMce based on agreements 
with any states who so reqiiest (articles 13 & 14); 

- any dispute should be settled peacefiilly. 

lZ8 Journal de Genève, (24 January 1984) 



. The Bogota Declaration (1976) 

Developing nations have also souglit, since 1977 to have tlie physical nature and 
technical attributes of the geostationary orbit clarified within the COPUOS forum and 
space in order to ensure access in practice to the geostationary orbit. 

Article 1 of the Outer Space Treaty poses the principle of equal access i.e. outer 
space is free for exploration and use by al1 on an equal basis. However, tlie Constitution 
and the Convention (1 992) of the International Telecornmunication Union states at article 
45 that :" al1 stations whatever their piirpose must be established and operated in such a 
rnanner as not to cause harmful interference to the radio services or comm~i~iications of 
other members or of recognized operating agenies, or of other duly autliorized agencies 
which carry on a radio service and wliich operate in accordance with the provisions of 
the Radio Regulations." In other words, a coiiiitry which wants to put a DBS satellite into 
orbit must make sure that it does not interfere with a previously registered systern. 

The ITU system is of course based on the first corne first served pnnciple. In 
practice, because developed countries are the tirst to put satellites up in orbit, developing 
countries' access appears restnctedhdeed. as we saw in the ITU section (above), this has 
been a problem, for example, for India and Indonesia which fo~md that well established 
nations occupying the geostationary orbit were not flexible in making adjustments. 

As a strategy to avoid being precluded from using the geostationary orbit, 
equatorial countries in 1976 made a declaration proclairning sovereignty over portions of 
the orbit. The declaration is known as tlie Bogota Declaration. It provides, in article 4, 
that there is no definition of outer space that is valid and satisfactory for the international 
cornrnunity such as might be cited to support tliat tlie geostationary orbit is part of Outer 
Space. The sections of the orbit over sovereikm states are therefore within their respective 
jurisdiction, whereas the sections of the orbit over the high seas are beyond national 
jurisdictions and fom part of the Coinmon Heritage of Maniund. 130 

We have seen how developing coiiiitries have attempted to secure soine guarantee 
to the geostationary satellite orbit and how tliey have in fact succeeded in obtaining an 
equitable access principle as set out in the ITU Coiivention (1982)13 l :  

12' LN DOC NAC 1051203 ( 1977) and Doc NAC 105/404 (1988) 
13* "The International Regime for Satellite Communications, the meaning for developing countries"; 
( 1 994) Asratz Yearbook of hrraninriorrcd L m * ,  49 
l 3  l replaced by the 1992 Convention, Sirprn note 83 



radio frequencies and the geostationary satellite orbit are limited natliral resources 
and (. . .) must be used efficiently and econornically (. . .) so that countries (...) may 
have equitable access to both. 

We also noted in the ITU section (above) that an allotment plan, which entered 
into force in 1990, has been agreed iipon. It is limited to expansion bands for FSS and is 
conceived to permit each country to satis- national service requirements kom at least 
one orbital position and with a prescribed amount of bandwidth. Man? extensive bands of 
frequencies and seMces have not yet been subject to planning and access to orbit and 
frequencies rernains on a first corne tirst served basis. Regulations concerning unplanned 
services may give rise to costly operational restrictions. 

Notwithstanding the limited FSS allotment plan, developing countries continue to 
contend that because of the geostationary satellite orbit's particular features and uses, 
access to the radio spectrum and orbit can be costly for late-corners. They point out that 
because the GE0 satellites revolve over the equator with the sarne rotatioiial penod as the 
Earth no re-orientation of groiind antenna is iieeded to track the satellite: also, to transmit 
or relay information, DBS satellites rely on the radio fiequency spectrum wliich means 
that satellites interfere with each other if tliey use tlie sarne operating freqiiency thus 
implying that the distance between satellites using tlie sarne frequency must be limited 
and h a l l y  , the geostationary satellite orbit is quite clearly limited and in certain areas 
very congested and may become saturated. 

Over the past several years, COPUOS has been trying to develop legal principles 
in the form of a working paper sponsored by Colombia to develop, withoiit prejudice to 
the I W s  technical role, a sui  genens regiilatory regime to ensure equitable access to this 
limited resource for developing coiintries wlio do not currently use the GSO. Developing 
countries want a reserved right. Developed countries maintain that the ITU lias sole 
competence, and that any type of reservation or a prion daim would constitute an 
appropriation of Outer Space contrary to tlie Outer Space Treaty. 

. Recent worWdiscussions in the COPUOS forum and agenda for 1997 

In 1995, COPUOS reported to tlie Geiieral Assembly on four principal areas of 
discussion: 

1) the delimitation of Outer Sprce - soine countries feel it is necessary to 
establish a boundary between air space and outer space, some Say it isntt necessary; 

2) the use of the geostationary satellite orbit (discussed above in tliis paper) based 
on Columbia's working paper - some States object to even discussing the item as they 



maintain that it is not within the Cornmittee's mandate and that the ITU instruments and 
the Outer Space Treaty govern the use of the geostationary satellite orbit; 

3) the review of the "benefit of mankind" principle contained in article 1 of the 
Treaty in order to codify it and take into account the technological gap between 
developing and developed nations as well as the question of space debris. France and 
Gemany have established a working paper descrïbiiig, first, the elemeiits of international 
cooperation in the peaceful uses of outer space, second, the modalities of siich co- 
operation and finally the possible areas of cooperation. Their paper proposes that states 
be free to detemine the aspects of cooperation wliether bilateral or multilateral, 
commercial or non commercial and that states choose tlie most efficient aiid appropriate 
modes of cooperation to allocate resources eficiently. Of course, developed counmes are 
concemed to obtain adequate compensation for teclinolo~y transfers. In tlie end, the 
formulation of standard contracts may emerge as a solution. 

4) a questionnaire1j2 to seek the preliininary view of states on possible legal issues 
with regard to aerospace objects was finalized. 

In 1996, COPUOS1s legai subcommittee coiitinued the consideratioiiln of the 
definition and delimitation of Outer Space as well as the characteristics and use of the 
geostationary satellite orbit. It discussed the Common Heritage of Mankind Principle with 
regard to preferential rights of access to position tiequencies, as well as tlie disadvantages 
of reservations for " paper satellites". 

In COPUOS's 1996 report to tlie Geiieral Assembly, it explained tliat replies to the 
questionnaire seeiung views on legal issues witli regard to aerospace objects is being 
collated. Not al1 states are happy with the procedure. The report also notes that M e r  
discussion is needed on the question of the possibility of separating the definition and 
delimitation of Outer Space fiom the characteristics and utilization of the geostationary 
satellite orbit. 

The agenda for 1997 calls for the discussion of the status of Outer Space Treaties, 
the commercial aspects of space activities (property, insurance liability, international 
law, space debris) as well as a cornparison of Space Law to Environrneiital Law. Finally, 
COPUOS discussed a possible agenda for a üNISPACE1j4 conference to which it had 
agreed in 1995 could be held before the eiid of the cenniry. 

132 UNDoc NACIOS c.2 CRP .3 Rev3 (1995) 
133  LM Doc A/AC 105/6 39 ( 1 1 .4pril 1996) 
1 3 J ~ N ? ~ ~ ~ ~ ~  conferences have been the forum for reviewing progress in space applications and 
activities. The UN Program on Space Applications was created in 1970. It was concerned for example 
with telecornmunications, disaster, warnings and many orher applications. 



In short, the telecommunications aspect of DBS depends on the ITU's 
internationally agreed instruments whereas tlie uses DBS systems make of Outer Space 
are governed by Space Law. The [TU'S instnirnents provide for the division of the ether 
by ailocation of wavelengths and frequencies and the provision prohibiting "liarmfüi 
interference " is al1 important. On tlie other liand. space law provides for tlie liability for 
objects placed in space and the goveming "Outer Space is the Common Heritage of 
Mankuid" principle, is al1 important. 

Neither legal regirne is directly concemed witli issues related to content. These 
issues tend in general to be resolved witliin international copyright reglines. 

DTH satellite TV, because of tlie immense size of a satellite "footprint" is bound to 
have a regonal, as opposed to a local vocation. [ts reach also gives it a commercial 
advantage in that required critical penetration rates are lower than for temestrial systems 
which have limited license areas. The regional vocation is likely to persist 
notwithstandmg the introduction of the new Ka-Ku band (500 Km diameter) "spot bearn" 
satellites which are intended to serve interactive TV and Mdeo needs ("data 
broadcasting") for the most part. A regional vocation irnplies cooperation between 
countries. The European experience is especially interesting in this regard as it is 
compnsed of several relatively small sized, though well populated, countries. 

The construction of the European Communitv (EC) as well as the sipificant 
market size the EC represents for the audiovistial iiidustry, have favotired the 
developrnent of transborder broadcasting in Europe. DTH satellite TV is ciirrently very 
popular in Germany, and in the U.K. Estimates suggest that close to haif of European 
homes will be equipped with DTH TV receiving equipment by the year 20 15. 135 

According to SES, one of the most si~ccessfiil DBS services in the world, it reaches 
roughly 30 million DTH siibscribers in Europe, tliis compared to Amencan DirecTV's 
under 3 million, 

'35 WDTR. Szrpra note 73. Except for the Benelux countries. Sweden and Switzerland. most European 
countries have low cable TV penetration, 43% of cable TV subscribers world wide are in Nonh America 
and 36% in Asia. 



The regulation of broadcasting in the context of the European Union (EU) raises 
issues with regard to content (including quotas) and copyright, technical and transmission 
standards, as well as with regard to cornpetition, as businesses form alliances. 

Now, let us briefly telescope back in time to understand the backgound leading to 
the TV without Frontiers Directive of 1 Y89 wliich deals with the fiee movement of TV 
programs, origin of content, production and controversial airtime quotas, advertising, the 
protection of minors and the right of reply u-itli wliicli a11 European broadcasters, 
regardless of the mode of transmission, iniist comply; and to the Satellite and Cable 
Directive of 1993 which deals with copyriglit issues. These two instruments are key to the 
achievement of a single audiovisual areal? an EU goal. 

. The TV Without Frontiers Directive 

In Europe, the state's involvement in communications goes back to the 16th century 
with the establishment of state postal monopolies. 1-37 The regulation of the press at times 
was liberalized and at otlier times tiglitly inaiiitained. TV broadcasting, believed to play 
an essentiai role in aiding to preserve democracy was (and still is) governinent regulated 
in order to uphold standards, assigy Freq~ieiicies and serve economic and political 
interests. l j 8  

Concems over transborder broadcasting began long before the adveiit of DTWTV 
and even before that of the rnass use of hertzian transmitted images. In tlie tliirties, the 
League of Nations adopted a Convention'") the  aim of which was to preveiit radio 
broadcasting in one country from iipsetting national security in another. World War II 
followed and the Convention was Iefi to aside. 

The Treaty of Rome14o signatory couiitries (France, West Germany, [taly,Belgium, 
The Neîherlands and Luxembourg) concerned at tlie outset with rebuilding and mending 

136 A market composed of approximatively 372 million people, "European Union Survey", ïke 
(London) Economist, (3 1 M a y  1997) 3 
13' The trend in the nineties towards pnvatization and the end of çovemment monopolies, including in 
telecorn, is definitely confirmed in national laws and in international treaties such as GATS. British 
Telecom. a precursor, ended its monopoly over PTT in 1984 
1 3 ~  E. Noam, Television in Europe (New York: Oxford University Press, 199 1 ) and E. Noam, 
Tdevzsiori ui Europe (New York: Oxford University Press. 1 993) ' Internarional Conventio~i Comerni~zg the Use of Bi-o~~dcnsting in rhr Cairse uj' Pcirce, 1 86 L NTS 
301, 1936 

Treaty Establishing the Etiropean Eceotzonl~c ( imrnw~i t y ,  25 March, 1 9 57, 298 iJ . N. T. S. 1 1 (1 9%) 
as amended by the Single European Act, OJL 1691 1 ( 1987) 3 CMLR 74 1 (hereinafter the EC Treaty of 
Rome). The aims of the Treaty, as amended, apply to trade and are provided for in article 3. Aims 



war wounds, gradually opened the Treaty to include more countries (Great Britain, 
Ireland, Denmark in 1973, Spain and Portugal in 1986, Greece in 198 1, Austria, Sweden 
and Finland in 1995; 10 applications are pending). T'lie Treaty involved some cooperation 
between countries with regard to broadcasting. Indeeds, the Treatyfs free movement of 
goods principle was applied to TV advenising. In the early eighties, the 1992 target 
date for the coming together of the EC couritries into a comrnon single market was 
officially set. The market was to include broadcasting. 

A group, the Cornmittee on Mass Media, cornrnissioned in 1976 by the Comrnittee 
of Ministers of the Council of Europe, (over 10 countries) submitted a preliininary report 
in 1980. On the State's role with regard to media, the Comrnittee found that the State had 
a role in ensuring the plurality of information sources, thereby ensuring the pluralism of 
ideas and of opinion; on the international aspect of the free movement of iiiformation, 
laissez farre was recornrnended; finally, reearding the distribution of radio and TV via 
cable, the State's right to intervene was atfirmed. Overall, this approach was rather open- 
minded and libertarian. 

On the other hand, France, in contrast, maintained the view expressed since 1972 
in the COPOUS forum whereby it showed concem over the cultural threat posed by 
DTH technology. As explained earlier in this thesis, France proposed a set of principles 
for regulating DBS spillover whereby prior consent would be required, arnong others, for 
matenal disrespectfid of cultures or tending to destroy civilizations, cultures, religions or 
traditions. The proposa1 did not meet with siiccess in the COPUOS fonim aiid though 
DBS Principles were adopted by the üN Geiieral Assembly in 1982, tliey were not 
consented to by major DTH TV usiiig coiiiitries. Uiidaunted, François Mitterand, then 
President of France, sought the support of other EC countnes in thwartiiig "the rkk of 
DBS transmissions cmshing the cultural identities of receiving coimtnes with a flood of 

include the elimination of quantitative restrictions on imports and the abolition of obstacles to freedom 
of movement for persons, services and capital thus ensuring that cornpetition is not distorted; and the 
harmonisation of laws. Article 6 provides that any discrimination on grounds of nationality is prohibited. 
Sections 30 to 36 provide for the promotion of the free movernent of goods and services; articles 85 and 
86 respectively prohibit the use of restrictive trade practices and prevent abuse of dominant positions; 
also worthy of note in the context of this paper, is article 222 which provides that nothing shall prejudice 
the rules of iMember States which govem their systern of property ownership. See also ï ka@ On 
Ewopean fhion, 7 February 1992 O . K .  114/1 1.C.ML.R.  719 
141 Guzseppr Saachi case, C- 15 5/73 ( 1974) E.C. R. 409; ( 1974) ZCMLR 177 This case is also 
interesting in that it States that in the absence of express dispositions to the contrary. TV programs, as 
intangibles. corne under the rules çoveming the provisions of s-. On the other hand, the Court 
stated that the exchange of al1 support material for sound and films, machines and other products used 
to distribute messages are subject to the rules governins the free movernent of g,g&. 



low quality non European p r o g r a m ~ . " ~ ~ ~  The EC prepared a Green Paper in 1984'" and a 
White PapeW in 1985. These were very protectionist in tlieir approach. 

In Europe at the time, due to the natiiral bamer of language, only 1 OO1o of prograrns 
produced in one country were viewed in anotlier European country. Protectionism was 
directed therefore not so much against otlier European countries, but ratlier against 
American programming. The proliferation of private TV networks, coincided with 
extensive purchases of American propmming, tliat is, Amencan blockbiister movies, 
made for TV movies and popular TV series. This trend was certainly apparent in the case 
of Sylvio Berlusconi's successfùl Cinque network. As private networks coinpeted, the 
winning formula tumed out to be Ainerican programming combined witli lots of TV 
comrnercials. Arnerican programming was clieap to buy (one tenth of the price 
approximatively) in relation to nationally produced progamming whose prices reflected 
the fact that costs had to be recouped priilcipally in tlie prograrns' originatiiig markets. 
American prograrns, that is, movies and series, popular with consumers, drew advertisers, 
an important source of network financing. This trend was said to gravely impact the 
European audiovisual industry; hence tlie protectionist approach towards non-European 
prograrns, proposed by tlie Commission in 1986 and adopted in the TV Witliout Frontiers 
Directive of 1 989. IJ5 

The Convention of Transborder TV of 15 March 1989, an instrument of the 
Council of Europe, was negotiated at the same time as the TV Without Frontiers 
Directive. It was, however, adopted 6 inonths earlier. IJ6 Though the Convention's focus is 

'42 "European Principles on the Use of Satellites for TV and Sound Broadcasting" ( 1985) 10 Annah of 
Air & Space Law 367 
143 EC,Commzssion Green Paper of Jtmr 1984 ( 1984). COM 300 (Establishment of the Common 
Market for Broadcasting especiaily by Satellite and Cable) 
lJ4 EC, Commission White Pnper o f f  4 .hure IV85 ( 1985) COM 685 (Establishment of a Single 
Market Broadcasting by 1992) 
IJ5 E C  Cmmcil Directh 89 552 of 3 Ocrohrr i9X9 ( 1989) O. J.L. 798/23 (hereinaiier W Withouf 
Fronliers Directive). Coordination of Certain Provisions laid down by Law, Regulation or 
Administrative Action in Member States concernins the Pursuit of TV Broadcasting Activities. 

Six months prior to the Convention. a grass r o m  meeting of Europe's intellectual, artistic and 
creative elite met in Delphes in Greece and produced a Charter for the Defense of and the Future of 
Audiovisuai Creativity (reprinted in "Lri < 'rdtrrre ~w-opL;rme Cr fa grand mnrcht!" ( 199 1 ) Jan-Feb. 
Dossiers de l'audiovisuel p.53). The Charter provides at S. 1 that the television program is an essentid 
expression of living culture and not a simple product. nor must it be exploited like a simple service. S. 2 
provides that television, as living culture, reflects the social and cultural values and characteristics of a 
nation. The Charter expresses both the public's Freedom of choice and the nght of anists to express 
themselves. These nghts are ofien sacrificed to economic or politicai considerations. The Charter 
advanced that the Community has a duty to promote and secure pluralism. Though the Charter has no 
legal value. it certainly acted as a strong impetus for drafiing the Directive 



more on the Eree movement of ideas with regard to the human rights of fieedorn of 
expression and information, the Directive's focus more economic, these instruments are 
substantially to the same effect. In any event- for EU countries, in case of conflict, the text 
of the Directive prevails. 

During the negotiation of the Directive between EU rnernbers, the USA brought 
much pressure to bear in order to hrther the interests of its domestic audiovisual industry 
alleging that the cultural motive was simpl'; a disguise for economic protectionism. 
Indeed, the USA did not accept the notion of "European" culture,147 argiiiiig that the 
continent was multi-cultiiral and tliat cultures. at the most, were related to particular 
nations on an individual basis. On tlie otlier Iiand, the U.K. and Germany, in the latter's 
case, in large part for constitutional reasons (the Lhder, as noted further on), were 
opposed to the enactment of overly constraining measures opening the possibility for 
Community interference in domestic affairs. The European broadcasting industry 
(especially privately-owned groups) was iiot overjoyed as it foresaw tliat tlie airtime 
quota for "European" works prescribed by tlie Directive would constrain its freedom to 
schedule and broadcast relatively low-cost popiilar America. progrmniiig. 

The Preamble of the TV without Frontiers Directive clearly higliliglits the 
priority of ensuring pluralism and diversity and the need to prornote freedoin of movement 
and trade in TV programs within the EC. 

The scope of the Directive covers al1 foms of TV including propams transmitted 
by satellite for DTH TV reception. I n  fact. al1 progams destined to the general public, 
including coded programs for whicli decoders are sold on the market, are included. The 
Directive's definition of broadcasting includes coded or iincoded satellite transmissions of 
radio or TV broadcasts destined to the general public.lJ8 

The purpose of the Directive is to determine minimum standards for TV 
broadcasting in the European Union wliereby " it is necessary and sufficient that al1 
broadcasters comply with the law of the meinber state fiom which they emanate." 
Licensing and taxation remain the responsibility of each State. A broadcaster licensed by 
one Mernber State c m  freely transmit p r o p m s  to any otlier rnember State. 

14' The most the USA rnight possibly accept was the notion of  separate cultures within Europe, Le. 
Itaiian, British and so forth. 
148 "TV broadcasting is the initial transmission ( . . ) o f  television programmes intended for reception by 
the public." (section 1 A) S. 2.1 completes the definition by including satellite broadcasts to the generai 
public whether coded or uncoded Video on demand. assimilated to telecorn is excluded. Programs 
transmitted over private networks not intended for public use are also excluded. 



Member States have responsibilityi4" for ensuring that broadcasting by 
organizations situated in their respective jurisdictions conform with their respective 
national laws, including the Directive, due to be introduced in domestic law by October 
199 1. 'jO Broadcasters have no direct responsibility. Ij1 Member States must supervise 
broadcasters to make sure p r o g m i n g  rules are followed. Where broadcasting 
originates from a non-Member State, the responsible Member Stateljz is the one which 
granted the use of the frequency, satellite capacity or uplink to a Member State's satellite. 

Directives bind Member States as to the goals to attain but leave national 
regulators free and competent to determine the ways and means of achieving these 
goals.lj3 According to tlie Treaty of Rome. the Coinmission must control tlie respect by 
Member States of their duties. In case of violation. recourse to the Court of Justice of the 
European Community is provided for. Meinber States m u t  prepare statistical reports 
every two years for the Commission wliicli. in tiirn, submits the reports to [lie European 
Parliament. 

Though much ink has flowed on both sides of the Atlantic conceming the program 
airtirne quotas for "European works"ls4 section of the Directive, its language is relatively 
weak and observance of the quotas may or may not constitute a legal obligation. This 
very weakness, however, is what may have protected that part of the Directive fiorn being 
somehow struck down in the international trade regdatory forum. 

The Directive poses the principle of the free movement of TV prograins (including 
those transrnitted DTH via satellite) witliin the EC. Section 2.7 States the pnnciple of 
keedom of reception and provides that a Member State cannot oppose the retransmission 
on its temtory of TV signals fiom other Member States. Provisory suspensions of 
programs are pennitted only where the protection of minors is a concern. ' j5 

149 TV Wilhour Frontiers Direcrive, Sqmr note 1 4 5 S. 2 
In the LJK, for example, the European Communities Act (1972) s.2 provides that Community Law 

takes precedent over inconsistent domestic law Section 2 allows the amendment of rxisting law by 
statutory instrument (bypassing Parliament's supervision). As to whether the directive is correctly 
im lemented, the relevant Community text has precedence. -f' TC.' Wi~irhozrt Frontiers Directive. Supc note 1 45, S. 22 

'j2 A responsible state would be hard to identiS, where prograrns are beamed across Europe fiom 
satellite space rented to a non member state and where the uplink is not located in a mernber state. 
lS3 EC Tren~y of Rome. S i p m  note 140; ~I&rer = 92-27!, de mars 1992. incorporating the Directive in 
the French law 
15"he air time quotas for "European works" section of the Directive will be examined in more detail a 
little hrther on. 
'j5 R v. Srcretary of Slatefor ~Valiorzai h?cn/trgc~ er pcrrfc. ( iumwrral BI ' ( 1 993) 2 C M. L.R. 3 3 3 DC; 
( 1993) C.M.L.R. 387 CA known as the "Red Hot TV" case: CT, a Dutch TV broadcaster, transrnitted 
pom between 12 and 4 am to subscribers who rented or  purchased a decoder. Prograrnrning could be 



The Directive also covers the important subject of advertising and sponsoring, an 
indispensable source of fmancing for broadcasters. The Directive attempts to harmonize 
the very diverse advertising rules applicable in Member States. National advertising mles 
are considered a limiting factor in tlie fiee movement of programs. The harmonization of 
d e s  aims to ensure a balanced circulation flow of programs by trying to reduce the rïsks 
of cornpetitive distortions potentially caused by a Kew national laws being overly 
favourable to advertisers. The harmonization covers quotas for the allocation of air time 
to publicity, the mode of insertion of advertising into, afier or between prog-arns, the 
presentation of advertisements in sucli a \va? as tliey be clearly distinguislied from 
programs and identified as publicity and- tiiially, restrictions conceming content with 
regard to tobacco, alcohol, prescription d r y s  products and with regard to viewers, that is, 
minors. 

States may derogate fiom the harmonized rules provided for in tlie Directive and 
thereby block publicity/TV ads emanating from otlier Member States by adopting, for 
their respective jurisdiction, mcterlj6 rules on piiblicity quotas (niles on the arnount of 
time advertising c m  occupy in relation to the lengtli of program viewing time). The niles 
on sponsoring (which concern name brand and image as opposed to product) are straight 
fonvard and provide essentially for the propcr identification of sponsors and for a 
prohibition on influencing content. News joiimals cannot be sponsored. l j 7  

Finally, in addition to the production quota whereby 10% of broadcasters 
programming budget be used to acquire European produced progamming, the Directive 
fixes the much debated airtime quotas at 5 1 Oh for "European works" calculated on the 
total airtime per year per network. States c m  adopt stricter and more detailed mles as 
necessary to meet cultural objectives. l j8 Several l j 9  European countries already had air 

received by DTH in many Europesn countries. In 1993. the LIK govemment issued an order under the 
1980 Broadcasting Act cnminalizing the publication of Red Hot TV proyram times and the sale of 
decoding equipment. CT applied for judicial review in the UK alleging thar retransmission was not 
involved. The matter was referred to the European Court of Justice for interpretation. (EC Treaty of 
Rome S. 177. Supra note 140) 
L56 N Withotit Frotztiers Dkecirve, Sirprn note 145 section 19. See also S. 20 whereby Member States 
can derogate from the Directive by adopting publicity and insertion quotas for local TV networks 
whose signals cannot be capted in other Member States. This has little impact on transborder 
broadcasting. 
l j 7  TV Wirhout Fwt iers  Direciive, fbid. at section 17 (3 )  
l j 8  Ibid section 8, Stricter niles however. do  not apply to retransmitted programs from other EU 
countries. 
159 The W. France, Denmark, Holland, Belgium and Ltaly for example, In France, the quota for onginal 
French works under the Tosca law of 1986 was no less than 50% of annual air time. In the UK, the 
BBC respected a self imposed quota of no more than 15% (25% after midnight) of non EC programs. 



time quota systems in place for nationally or European produced works. 0thers,160 such 
as Portugal, Luxembourg, Ireland, Greece and Spain had little and in some cases no 
constraints at dl. 

Sports, events, games, advertising, teletext and generally works in wliich there is 
no significant e d r t o d  or production input are e ~ c l u d e d l ~ ~  from quali-ing for the 
European label. The European in a iiutsliell, requires the work to be of European 
creation, production, control, labor and tiinding. To be more precise, works created by 
authors and employees residing in one or more states of the Convention and made by at 
least one producer residing in those states or supervised by a producer in tliose states QI if 
CO-produced, which have neither been siibjected to the contro1 of a non Convention 
member producer nor have a European expenses portion infenor to the total production 
cost, constitute European works. In tlie eveiit tliat tlie work is created by authors and 
employees residing in one or more states of tlie Convention but where tlie otlier 
production or financial prerequisites are iiot met, the work is considered European in 
proportion to the financial contributions made by European producers over the total 
production cost of the work. 

The USA'S reactionlb3 ma?, at first glance. be siirprising if one considers that the 
section on the air tirne quota for "European works" is. in places, on important points 
clothed in apparently timid language: 

Quotas on independent networks (ITV and Channel 4) irnposed by Parliament provided that 86% of al1 
prograrnming must be of EC origin. 

In Germany, the only restriction is that a substantial portion of airtirne must be reserved for 
independently produced works. In Germany, in part because the iirtiders have traditionally taken the 
responsibility for upholding their respective local cultures. and because the Constitution Farantees 
freedom of communication, no air time quotas were in place for nationally or EC produced works. 
l6 W Wifhour Frontiers Dirrcfive. S~ipt-ci note 145 at section 5; section 4 (1)  provides that a rnajority 
proportion of retransmission tirne be resewed for European works "excfuding the tirne appointed to 
news, sports events, games, advertisine and teletext." This exclusion of newscasts from the airtime 
quota requirement is no doubt a contnbuting factor to CNN's success in Europe. 
L62 TV Withoirt Fronriers Directive. l b d  at section 6. since 1995, teleshopping is included in the quota 
caIcuIation. 
163 The US House of Representatives immediately denounced the Directive as a trade restriction in 
violation of GATT and urged the USTR to take action. including, as necessary, the use of S. 301 of the 
US Omnibrrs Traie and Compefirivei>es.s Act (authonzing unilateral retaliation for unfair practices for 
sectors not included under GATT) to protect US access to the ECts broadcasting market. Nomdly, 
however, proof of injury needs to be advanced. The section was used in the eighties and is not very 
effective. Europe could conceivably decide to adopt its own s.30 1 . Public Law 100-4 1 8 ( 1988) 130 1, 
102 Stat. 1164 codified as amended 19 U.S.C. 241 1-19 (1994) S. 301 



- Though 3 years were given to ail EC countries (except two) to include the 
Directive into respective national legislation. no specific deadline for meeting the 
recommended proportion of European works on the total broadcasting airtime is fixed in 
the Directive. Only a standstill provision is provided for which, pratically speaking, 
means that little or no "European works" air time quotas are imposed in some countries; 

- Member States individually have wide discretion under the Directive in deciding 
the appropriate ways in which to attain tlie airtirne quota objectives for Eiiropean works. 
Also, the objectives are more flexible than rigot-011s as the Directive stip~ilates that they 
are to be met where practicable. 16-' 

The EC Commission. in a statement reqiiested by the U.K. and Gennany, opined16j 
that articles 4 and 5 of the Directive are of political value and have limited legal scope. 
This opinion was further elaborated on in 1990 by the President of tlie Coiiiinission who 
stated that the pursuit of the objectives was subject to technical and political 
considerations. However, the President of tlie Coinmission stated that in spite of the 
ambiguity of the obligation (regarding ainime quotas for European works) occasioned by 
the very wide discretion allowed to Member States and the flexibility with regard to the 
obligation of meeting objectives, the Directive nonetheless represents a legal obligation. 
In the case of a dispute, the Court's role wili admittedly be very difficult coiisidenng the 
language used in sections 4 and 5 of the Directive. 

On second glance, it is important to note tliat, in practice, tlie detiiiition of 
European work is strictly applied by Member States for the purposes of granting 
production fünds to European producers. Co-production agreements witli non EC member 
countries are provided for and in such cases, access to EC fimds is proportional to the 
amount represented by European expenses in relation to the total cost; tlie foreign 
participation figures in the total production cost. In order for a CO-production to be 
approved for EC and Canadian funding, for example, one of the two producers in a two 
party agreement must put up a minimum of ?Ooh of total production costs. There is no 
EC/USA CO-production treaty, the US governrnent is not involved in arranging co- 
production treaties with other countries. Soine Ainerican companies have entered joint 
ventures or acquired participation in EC audiovisual production companies or projects. 
For example, the motion picture, The Fifili Element, by Luc Besson which opened at 
Cannes 1997, is a joint venture between Sony and Gaumont, France's largest movie 
Company. NBC acquired SuperChamel, a pan European cable network. M Time Wamer 

164 TV WCYiorrt Fronfiers D~re~i ivr .  S l p w  note 145 at section 4. Similar language also clothes the 
independent production incentive provisions whereby broadcasters where feasihle. contribute 10% to the 
production budget o f  an independent producer or reserve 1 0°4 of airtime to independent productions. 
las J.O.C.€. 4 January 1990, 97/22 
166 Europe, however, is not an excessively cabled market compared to North America. 



entered a joint venture with popular Canai Plus. a pay TV cable and broadcasting 
cornpany.lG7 Large US media companies have and will continue to invest iii European 
joint ventures and subsidiaries building cable networks, stations and production alliances. 

On the whole, one can surmise from tlie language used that the airtiine quotas for 
European works are meant to be p o l i t i ~ a l l y ~ ~ ~ ,  rather than legally, binding. In 1993, 
France, in the TNT affair, complained to no avail about the beaming of TNT and cartoon 
channels, MGM and Hanna Barbera Amencan propamming uplinked froin the U.K. on 
SES'S Astra satellite. Belgiiirn also complaiiied and decreed that cable operators could not 
camy those channels. At that tirne. over 100.000 French citizens had satellite dishes. The 
Commissioner for Audiovisual Policy. J .  Piiilieiro. formallÿ iiotified Great Britain. It 
remained cornplacent. In fact, nearly al1 Member States received warnings by the 
Commission for not irnplementing tlie Directive. As explained above, tlie British were 
against EC imposed airtime quotas fiom the very start and do not enforce tliat part of the 
directive. This is not unrelated to T. Turner's and R. Murdoch's decisions to operate 
satellite channels broadcasted to al1 of Europe tiom Britain. 

In October 1989, the USA formally clialienged the Directive (sectioii 4: quota 
system) before GATT's niling council as coiitravening article I and III of GATTLG9 (the 
most favoured nation (MFN) and natioiial treatineiit principles). In the context of the 
Uruguay Round of Negotiations, tlie issues were not adjudicated, and the questions are 
still being debated. During the Unigiay Round which commenced in 1986. as the GATT 
negotiations drew to a close in 1993, the negotiators failed to reach an ageement on the 
cultural exemption and the audiovisual service sector was not covered by tlie 
agreement.170 In exchange, the US kept tlie aerospace sector in GATT. The aerospace 
and entertainment sectors are top US export sectors. General GATS niles, nonetheless, 
apply to the audiovisual service sector. Tlius? tlie EC did not attain its goal of having the 
Directive officially recognized by international trade law via an article XIV exemption to 
the principles of national treatment. inost favored tiation and market access. However, the 
very fact that the Directive is couched in suc11 non legally binding terms for Member 
States under EC law and that, in fact, the Directive airtime quotas represent above al1 a 

16' The venture has since been terminated. Its Grrrnan investrnent in commercial local TV station PULS 
was withdrawn. M e r  4 years of operation, losses of 83 million USD were accumulated by the station. 
16' EC, R e s p w  of Commrs~ion~er oInn~gemcrtltr ro Ketrrrrrh COIIins 4 Jmiuary 1990. ( 1990) OEC 
9 7/22 
I G 9  61 Star A3, 5 5  U N T S  157 (1947) (;rt~crrrl.-I,~~-~~rnterrr ont Tnrrffsmd TraJc~. 

Generd ogrement ot~  Ïtrrfls a d  T m l r  : :Lirr/~dtr~ern/ Yi-ode rVrgorinfion~s Final A cr Embodying 
the Resuits of the Un~guay Rorod of Ti.rrrlr Nqy)rrcrrrorr.s. Apnl 1 5 .  1994, 3 3 ILM 1 125. XXIX (2) (b) 
excluding the audio-visual service sector which includes TV. motion pix, home video and music on new 
communications technologies (satelliteJOD, cable) as well as on existing media. GATS/EL/3 1 April 
1994 (hereinafter, Urugiuy Rozrnci) 



political goal, make it very difficult to attack iinder GATT. In that sense, tlierefore, the 
EC considered the airtime quota for EC works to be rnaintained and protected. 

However, as mentioned earlier, in the absence of political willpower in another 
Member State and in the absence of a straiplitfonvard enforcement against a quota 
violating Member State, the only alternative may be to regulate cable to exclude 
undesired p r o g m i n g  and encourage one's popdation to use cable in preference to 
DTH satellite TV, for example, by taxing DTH receiving equipment. Sucli an alternative 
is illusory, even in France, where cable is losing poiind to DTH TV and such a tax 
scheme codd very well be a violation of the freedorn of information riglit. AS we have 
seen, present programs bearned in using iiplinks tiom non EC or Convention member 
countries or fkom satellite space not iinder any EC or Convention Member's supervision, 
escape the Directive's and the Convention's scope. This would be the case- for example, 
of programs beamed fiom Intersputnik. However. in practice, most progains received via 
DTH TV are beamed fkom the Astra series of satellites whose uplink facilities and head 
office are based in Luxembourg, an EC meinber. 

Following a Report on the Application of tlie Directive, a Proposai for 
a~nendrnentl~~ of the TV Without Frontiers Directive was adopted by the EC in 1995. The 
proposal was made following the May 1994 Convention on the elaboration of audio- 
Msud policy during which clarification regarding tlie quotas was requested. The 
European Commission in 1994 adopted a Green Paper on Audio Visual Policy entitled 
"Strategic options to reinforce the program making industry in the context of the EU 
audio visual policy." It stipulates the airn of streiig$iening the single market in the audio 
visual industry and creating a European information space, proposes to advance the 
infrastructures technologically and Iiberalize tlieir use assisted by cooperation between 
national authorities and transparency. The Green Paper States that even if the clauses in 
the TV without Frontiers Directive are flexible as regards quotas, a cominoii 
interpretation should be sought before the European Court of Justice and the quota 
obligations clarified; less onerous but enforceable obligations are better than stringent 
obligations which remain unenforced; finally, it stresses the importance of applying 
Cornmunity !aw. The 1995 proposa1 airns to strengthen the implementation of the 
Directive, inter alia by eliminating tlie "wliere practicable" clause whicli qualifies the 
measures for the promotion of domestic aiid Eiiropean production. 17j The proposed 

"Les E/mpt;ensgarden! km liberte pour /trirJma.srtel" Le iLk~ude (Pnrrs) ( 16 December 1993) 6 .  
On the other hand, cultural goodl are included in the GATT agreement, however, an MFN exemption 
a lies between EC members Pl' [ EC, (>munission Review a d  Propostri of 22 .Lftrrch, 1995, ( 1995) COM 86 (hereinafler, TV 
Withoztt Frutztiers Ameridmerit Proposnl) 
173 Commissioner Pinheiro opined that a choice should be made between the production and the airtime 



amendment was tumed down in 1996. but it rnay be presented anew. The new text also 
contains a clearer definition of the quality and characteristics necessary to obtain the 
European label. 

In future, the debate between proponents of rigîd "European works" production and 
air t h e  quotas and the proponents of broadcasting freedom may be influenced by newly 
entered, Member States, such as Sweden- Finland and Ausma for exarnple. Though their 
position is not officially known, the entrance of these new members is likely to affect the 
balance of power. Finally, it shotild be noted that tiie Proposal specifies tiie lirnits of the 
Directive's scope in that it excludes interactive audiovisual products. 174 

Significantly, the French market lias traditionally represented the second largest 
market, outside the USA, for motion pictiires. Tliere is no doubt that the French are 
afficionaclos of Amencan feature films as tliey are of movies in general. siiice the Lumière 
brothers invention of cinema. The audiovisual business the French wish to target for 
protection is not the one of "cultural programs" (s~ich as local interest docuinentaries and 
talk shows) per se, which are often quite difficult to adapt to the liking of several cultures, 
but the business of feature films and TV series. France, in fact, wants to profit somehow 
from the particularly interesting market it represents for foreign (mostly Amencan) 
producers, and thereby sustain its own industry wliich in the light of their public's taste for 
movie pictures and TV series, may well be key to its national identity. 

. The Satellite and Cable Directive (1993) 

In addition to the TV without Frontiers Directive which, as we have seen above, 
aims to ensure the keedom of movement and of reception of broadcasts originating in 
other Member States of the Community, the Satellite Broadcasting and Cable 
Retransmission Directive of 199317j wliicli deals with copyright issues, is instrumental 

quotas the latter being questionable since it hampers the free flow of information and is useless. In his 
view, the public sector should be given a clear mandate as to its role regarding culture. Finally, he 
proposed that broadcasters have the option of applying either the air time or the broadcast quota. France 
didn't agree on this compromise which it saw as hnher weakening the TV Without Frontiers Directive. 
Countries which are not so keen on the airtime quotas are hesitant to support France in the face of a 
possible trade row with the US. 
7" Wifhou~ Frontrers Anterrdment IJ)-opo.scd, S r p u  note 1 72.  The Proposal explains that such 

products. for exarnple, video on demand. distance leaming and teleshopping pose very different 
regulatory issues than those raised by TV broadcasting services. This approach reflects debates occunng 
during the 1995 Audiovisual Convention durin3 which opposition to the application of quotas to such 
products was vigorous. Quotas are being applied to teleshopping. 
175 1. EC, Ckmd Directive 93 83 of 2 7 Sep~ernhw 1993, ( 1993) 0.J.L. 248/ 15 (hereinafier Satellite 
Broadcmting and Cuble Dirrcfive 



in the establishment of a comrnon single market.17G The goal of the Satellite and Cable 
Directive is to consolidate copyright protection177 thereby prornoting the cross border 
transmission of programs with a view to achieving a single audio-visual area. 

Two international copyright conventions establish minimum standards for copyright 
protection and provide reciprocity between ratifiing states; these are the Beme 
Convention for the Protection of Literary and Artistic Works17%nd the Uiiiversal 
Copyright Convention. Al1 EC Member States are Signatories of the Berne 
C o n ~ e n t i o n . ~ ~ ~  This Convention constitiites a Union "for the protection of the rights of 
authors in their literary and artistic work." (article 1 )  Literary and artistic works are 
defined as including "every production in the literary, scientific and artistic domain, 
whatever may be the mode or form of expression." The Berne Convention provides for 
the minimum term of protection, protection for adaptations and translatioiis and the rights 
of the author in relation to the work such as the author's moral rights. The Convention is a 
basic staternent of principle, the detail of its irnplementation is up to its different 
Signatones. Also, many provisions such as, for exarnple, the artist's resale ri& (droit de 
suite) are optional. The Beme Convention provides for: national treaûnent. l m  that is, that 

2.  EC . Commission Green Pnprr OH ( hpyri~rhr ~ u i d  the < 'haIIetige of Trch~iolocqv ( 1 9 8 8) CO M 
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3.  EC, Commission fiplmintory Memot-aticlitrn ( 199 1 ) COM 276 p.8 and 
4. EC, Council Convention of If Muy 1994. ( 1994) - Copyright and Neighboring Rights for 

Transborder Satellite Broadcasts 
176 Satellite Bcoadcusting aixi Cable Dirrciiiu. lbid Recitals (3 )  and ( 12): ( 3 )  " whereas broadcasts 
transmitted across fiontiers within the Community. in panicular by satellite and cable. are one of the 
most irnponant ways of pursuing these community objectives, which are at the same tirne, political, 
econornic, social, cultural and legal;" ( 12) "whereas the legal tiamework for the creation of a single 
audio visual area laid d o m  in Directive 8 9 / 5 2  EEC must therefore, be supplemented with reference 
to copyright." 
177 The EU has endeavoured to harmonize copyright protection in 2 other key areas. computer 
prograrns and computer databases: it has adopted a Cornmon Position Text. See respectively: 

1 .  EC, Counci~Directive of i 4 M y  1991 (1991) O.J.L. 122 
2. EC, Cmncil Proposal for o Ckrrncil Diwcrive o f h n e  199.2 ( 1  992) O.I.C. 156; also (1 993) 

0.J.C 308 and 
3 .  EC, Proposal for Directive of 311 Ucro/>er 19 Y 5  (1 995) 0.J.C 288. 

17* Berne Cotwention for the Protectioti r! f 1.itertu:i. turd Artistic Works, 9 September 1 866, 102 Stat . 
2853, 25 U.S.T. 1341, 828 U.N T.S. 22 1 and arnendments 1971 (Paris) and 1979 
179 (1997) No 2. Industrial Propeny and Copyright. Monthly Review of the World Intellectual Property 
Organization. back flap, 102 countries are rnembers including the USA and the People's Republic of 
China. 
180 EC, Chrricil Directive 93 98 of 2-l Novernher 1993 ( 1993) 0.1.L. 290. Certain 
exceptions to national treatment are provided for such as, for exarnple, the term of copyright and droit 
de suite. The EC Council Directive 93/98 on the harmonization of the term of copyright protection due 
for implementation by Member States by July 1, 1995 provides, at section 3, for the harmonization of 



under any nation's laws, a foreign national benefits from no lesser rights and benefits than 
a citizen of that nation receives. (...):" the extent of the protection, as well as the means of 
redress afTorded the author to protect his rights, shall be govemed exclusively by the laws 
of the country where protection is claimed:" and " protection in the country of origin is 
governed by domestic law ( . . .). " 

Tliough al1 EU states are meinbers ol'tlie Berne Convention, copyti~lit law and 
protection varies considerably between rnember states. Traditionaily, a gap lias existed 
between the European concept of droit d'auteur and the common law concept of 
economic rights. Hence, the artist's resale riglit (droit de suite requiring tliat the author be 
paid a percentage of each resale of Iiis or her work), for example, exists in Belgiurn, 
France, Germany, Italy and Luxembourg only. lîioogh intellectual property rights are 
temtorial by nature and their exercise entails the control and division of markets through 
license agreements, transnational activities ~ising new media may require adjustment in 
the mode of application of traditional copyright principles. 

The Berne Convention does not specifically provide protection for satellite, nor for 
digitally transmitted works. The exclusive broadcasting right (and related rights) granted 
to the author of literary and artistic works is desct-ibed at article 1 1 bis and catches 
satellite broadcasts: i) "broadcasts of works or tlie communication thereof to the public by 
any other rneans of wireless diffusion of signs? souiids and images;" as well as cable 
retransmission: ii)" any communication to tlie public by wire or by rebroadcasting of the 
broadcast when the communication is made by an organization other than tlie original 
one." 

The notion of broadcasting is not defined in the Convention. The World 
Intellectual Property Organization (WIPO) which administers the Berne Copyright 
Convention, describes broadcasting as a "matter of transmissions intended to be received 
directly by the general public."lgl In December of 1996, WIPO adopted an agreement 
decreeing that 30 countx-ies belonging to WIPO should arnend their national laws to 
extend copyright to encompass new foms of digital distribution, rental and 
communication to the public as well as adopt legal remedies against the circumvention of 
technological measures and enforcement procedures and remedies. lB2 

the term of copyright: expiration of term occurs 50 years after the first transmission of a broadcast 
whether it is transmitted by wire or over the air including via cable or satellite. 
18' World Intellectual Property Organization (WIPO). G r d e  ro Berne Convenriot~, art. 1 1 bis par. 1 
lg2 WIPO Copyright Treaty t r d  Agreed Sfiurn~e~~t.s ( '~i~ccnmlg rhe WIPO Copyrghr ïi-eaty, 
CRNUDU96 (23 December 1 996) (available at ht tp:// www. loc gov/copyright/treaty 1 . html) 



The implernentation date for the briiiging into force of the laws, regulations and 
administrative provisions necessary to comply with the Satellite and Cable D i r e ~ t i v e l ~ ~  is 
January 1, 1995. (section 14) The Directive will be subject to revision in January 2000 
when the Commission will submit a report on the Directive's application in Member 
States to the European Parliament's Economic and Social Cornittee. 

The Satellite Broadcasting and Cable Directive, in its recital, observes that there 
are many differences between national niles of copyright throughout EC Member States. 
"Holders of rights are therefore exposed to the threat of seeing works exploited without 
payment of remuneration or that the individual liolders of exclusive riglits in various 
Member States block the exploitation of tlieir riglits." Legal uncertainty also exists which 
poses a direct obstacle to the Free circulatioii of progarns/. 

The legal uncertainties listed iii the preamble include wliether al1 siippliers of cross 
border satellite broadcasts should be treated alike whether a DBS or a coilimunications 
satellite is the transmission vehicule: uilcertainty as to whether broadcastiiig by satellite 
affects rights in the country of transmission only, or in a11 coutries of reception together, 
thus implying the cumulative application of several national laws to a single act of 
broadcasting; uncertainty as to how to deal with progams comrnunicated by satellite From 
non Member States; the uncertainty as to the division of rights in the case of progams 
communicated by satellite under CO-production apeernents and uncertainty of holding 
proper authorization from every holder of riglits in a program in the case of cable 
transmission from other Member States. The Directive therefore establislies minimum 
rules to guarantee fiee and uninternipted cross border broadcasting by satellite and 
unaltered retransmission fiorn other ineinber States on a contractual basis. 

It is important to note that the Eiiropean Court of Jiistice recognized as early as 
1980 in the Coditel18J case that the freedom to provide a service within the Community 
may, under certain circumstances be restricted for copyright reasons. Coininunity law 
tempers the free movement of goods and services where it recognizes tliat market niles 
should not prejudice a Member State's systein of property ownership. EC law thus 
recognizes intellectual property whicli is a form of property. The European Court of 
Justice18s lias, with regard to parallel imports. decided that though exclusive rental rights 
granted to copyright holders under national law constitute a quantitative restriction where 
they represent a significant market and the only way to secure a share of revenue, an 

Ia3 The Satdiite Broadcas~z~rg ami Cable Direcrrw. Slrpra note 175 - 1 
18J Coditel v. Ciné Vog Films (1980) ECR 88 1 .  in which, Belgian theatre operators brought suit against 
a Beigian Cable System which retransmitted television signals picked up from German TV broadcasts. 
18S 1. Wartrer Brus. Inc v. Chrisfianser> case ( 199 1 ) E.S.R. 16 1 for example; 2. see also the Directive on 
Rentai and Lending Rights,C.wrcil Direcrive 91 100 LX' ofNovember 19, 1992 ( 1992) 0.J.L 346/6 1 



exclusive rental right under national copyright law is justified and it is not exhausted 
where the product is marketed in a Member State which does not grant an exciusive 
rental right. 

The Directive's definition of "satellite" in section 1.1 as meaning " any satellite 
operating on fiequency bands which, under telecommunications law, are reserved for the 
broadcast of signals of reception by the public or which are reserved for closed point-to- 
point communication," eliminates the copyright issues resulting fiom the ITU's distinction 
between broadcasting by communications satellite and broadcasting by direct (DBS) 
satellite. Under the ITU Convention, comm~inications satellites transmit at low power 
over ITU approved fiequencies and the public may not receive the signals. In reality, the 
development of medium powered satellites permits the public to directly receive programs 
on fiequencies previously reserved for cable system head-ends. In the EU, transmissions 
over communications satellite, were not considered to have copynght implications. The 
situation is therefore rectified as long as "the circurnstances in which individual reception 
of the signals takes place in a way comparable to signals over DBS." 

The broadcasting right is defined at section 2 of the Directive whereby "Member 
States shall provide an exclusive right for the author to authorize communication to the 
public by satellite of copynght work (..)" The principal director of a cinernatographic or 
audiovisual work and such other persons as Member States may provide for to be 
considered as CO-authors are considered the work's author under the Directive. The 
Directive's approach in this rnatter whereby it does not seem to recognize the possibility 
of a juridical entity as a rightholder, is cnticized by American entertainment companies 
who allege that such a limitation may lead to inefficiencies in making motion pictures 
available for satellite broadcasts. 

The significant question to detemine foi copyright purposes with regard to DTH 
broadcasting is where the relevant act of broadcasting takes place. Several theories have 
emerged and we propose to examine these briefly prior to setting out the one prescribed 
in the Satellite and Cable Directive. 

The most influential theory outside the one adopted by the Directive, is the 
"communication theory" developed by Dr. A. Bogsch, W O ' s  director general. W O  is 
currently working on a draft mode1 of copyright law in the context of new 
communications t e chno lo~  which permits the transborder flow of intellectual property 
and, in particular, is integrating Dr. Bogsch's "communication theov". The theory aims 
to address DTH/TV satellite broadcas tingls peculiarity with regard to conventional 
terrestrial broadcasting, that is, the fact that DTWTV satellite broadcasts span several 
national temtories. The "communication theory"advances that as a conseqiience of 
DTH/TV satellite broadcast's peculiarities, broadcasting must be thought of in a different 



way and defined differently, namely: as a public communication M& the public wherein 
the focus is on the act of reception and broadcasting takes place therefore in dl the 
countries within the receiving area of the satellite. Accordingiy, no broadcasting exists 
until consumers receive or c m  receive the sipial. The relevant act of broadcasting for 
copyright purposes is public reception. The "communication theory" implies that the 
author receives protection and remuneration in every nation within the satellite's footprint 
and that the broadcaster must follow the copyright laws of each country where consumers 
may receive broadcasts and therefore must seek authorization f?om rights holders in the 
broadcasting country as well as in each receiving country. This raises the question of why 
the focus is put on reception for the purposes of the broadcasting definition when the 
person liable for copyright inhgement of the relevant act of broadcasting is the 
broadcaster and consumers have no copyright liability in that regard. Application of the 
"communication theoxy" would also have the disadvantage of placing entire satellite 
transmissions at riskIg6 should satellite signals intended for reception by viewers within a 
licensed temtory be dso receivable by ( one would imagine by a minimum number o f )  
viewers outside the licensed temtory and in another country. Nonetheless, the Bogsch or 
"communication theory" has garnered, and still enjoys, wide support. lg7 

Pnor to the Satellite and Cable Directive, the traditional or emission (droit 
d'injection) theory was applied to DTWTV satellite broadcasts. Under this theory, DBS 
broadcasts are treated no differently from conventionai radio and TV broadcasts and are 
viewed as the single use of a work, notwithstanding the size of a "footprint's" potential 
viewershp. The "emission theory" does not focus on reception at al1 but ratlier assumes 
that the transmitted signals on their way iip to the satellite represent public 
communication. Thus, satellite signals are treated iike any ordinary transmissions. Both 
this theory and the Bogsch "communication theory" suppose that the broadcaster is the 
entity liable for copyright purposes as the broadcaster is the entity which packages the 
final programming, transrnits the program, beams signals and directs the transmission of 
signals. As opposed to the "communication theory", under the "emission theory", for 
copyright purposes, the author has only one right of remuneration from the original 
broadcaster and the author's choice of law is limited to the jurisdiction of the country fiom 
which the signal emanates. This means that the broadcasters c m  use that author's works 
without answering to the copyright laws of the country from which the broadcast was 
transmitted. Obviously, luider the "emissioii tlieoiy", forum shopping by the broadcaster 

lp6 Turner-ARD (no. 1 :93 -cv- 1249 MHS Georgia also referred to as Degeto Film) An h e r i c a n  court 
order enjoined the entire Astra 1 B broadcast even though the Turner-licensed programs made up only a 
fraction of the total transmission. 
Ig7 Re SateIlite Broadcaszi~g, ( 1 995) 73 F S. R. a decision by the Austrian Supreme Court before 
Austna joined the EC is an exarnple. The context of the Decernber 1996 W P O  diplornatic conference is 
even more important. 



is possible. Nonetheless, such a strategy does not preclude an author from liaving 
recourse against a broadcaster under contractual licence agreements if a breach is 
committed and the broadcast viewed in temtories other than those granted in the licence. 
The unavailability of injunctive relief (and in some cases statutory damages) usually 
provided for under copynght law may. however, place rightholders under a licence 
agreement at a relative disadvantage. 

Other theories have been put forward such as the "joint liability theory" which 
suggests combining the laws of the uplink and downlink countries in an effort to cover 
broadcasts originating from a non Berne Convention country. As this theory also 
supposes that the broadcaster is the entity liable with regard to copyright and the relevant 
act of broadcasting, it fails because where the broadcaster is in a non Berne Convention 
country, enforcement is extra territorial. Another theory, the "effective establishment" 
theory, based on the location of the broadcaster's effective establishment, was developed 
by Thomas Dreire of the Max Planck Institute for Foreign and International Patent, 
Copyright and Cornpetition Law. The problem attacked, that is, forum shopping for the 
carriage uplinks, is not solved. In effect, just as broadcasters can change the location of 
uplinks, so to can they change the location of their places of effective establishment. 

The Satellite Broadcasting and Cable Directive addresses the challenge of fitting 
satellite technology into definitions originally conceived for conventional terrestrial radio 
and TV. It must face on a regional level what the world faces on an international level: 
the proliferation of non unifom copyright laws. The Directive fully recobmizes the 
transborder nature of communications and chooses to adopt a compromise position 
between the Bogsch "communication theory" requiring the clearance of rights in every 
jurisdiction located in the footprint and the traditional "emission (droit d'injection) theory" 
requiring clearance only in the jurisdiction where the point of insertion to the satellite is 
located. 

First of all, the Directive recognizes that the successhl harmonization of law within 
the E.C. requires that members agree to a cornmon d e f i n i t i ~ n l ~ ~  of broadcasting: 
"communication to the public by satellite means the act of introducing under the control 
and responsibility of the broadcasting organization, the programme-carrying signals 
intended for reception by the public into an iininterrupted chain of comrniinication leading 
to the satellite and down towards the earth," and to the principle that the act of 
broadcasting for copynght purposes "occurs solely in the member state where under the 
control and responsibility of the broadcasting organization, the programme carrying 
signds are introduced into an uninternlpted chain of communication leading to the 

Ig8 Satellite Broadcastingaml Ckble Directive. Sirprn note 175-1 at s.2.2a 



satellite and down towards the Eartli."ls9 The Directive has adopted what is known as the 
country of origin/principle of introduction approach. 

When the broadcast originates in a non-Comrnunity Member State- which does not 
provide similar broadcasting rights protection as the one specified in the Directive, if the 
uplink station for program signals is sittiated in a Member State then the broadcast is 
deemed to have occurred in that state and the rights are exercisable agaiiist the person 
operating the uplink station. On the other hand, if the uplink does not take place fiom a 
Member State but a broadcaster established in a Member State has commissioned the 
broadcast, the broadcast shall be deemed to have occurred in the Member State in which 
the broadcaster has its principal establislirneiit and rights against the broadcaster are 
exercisable in that state. 

This provision of the Directive airns to ensure that Commtinity broadcasters do not 
attempt to get around the basic holder riglits and broadcasting liabilities detexmined in the 
Directive, by having broadcasts transmitted From non-Member States. The author has 
one jurisdiction, the country of origin, in which to daim remuneration for copyright 
infingernent. The jurisdiction is eitlier that of the country where the uplink occurs if it is 
in the E.C. or, if it is not, that of tlie E.C. state where the broadcaster is established. 

Witli regard to the retransmission by cable of broadcasts received tiom other 
Member States, the liability for cable retransmission falis on the cable operator, not on 
the original broadcaster a~cording~')~ to tlie Directive which provides for the collective 
licensingl" (not compulsory or statutory) of cable retransmission rights. 

By maintaining the original definition of broadcasting, the Directive does not make 
any adjustments for the significant spillover (across borders) feature typical of satellite 
broadcasting which feature does not cliaracterize conventional terrestrial television 
broadcasting. The terrestrial nature of intellectual property rights is recognized in the 
P rea~nb le l~~  where the Directive States that "a~itliors are entitled to a bundle of 

1901b~d at S. 2.1 d; The approach does not correspond exactly with the TV without Frontiers Directive 
191 Ibid. at s.8 
lg2 Ibid. at s.9, Note: the collective licensinghanagement of rights is an intermediate step between a 
non voluntary licensing system and independent contract neçotiation. In collective licensing 
arrangements, authors and rightholders transfer rights to collecting societies who negotiate on the 
author's behalf. Collective licensing is generally well reçarded by industq players. As for non voluntary 
licensing systems there are two types, the statutory system whereby the level of remuneration is set by 
the legislature and the compulsory licensing systern whereby authors and broadcasters must negotiate a 
level of remuneration in case of infrinsement. 
lg3 Ibid. at Prearnble, S. 13 



temtorially limited copyright in respect of al1 those countrïes where they enjoy 
protection." The Directive M e r  states that users of protected works "must obtain a 
licence for use in each country where the work is to be used." 

The Directive reco&zeslY4 encryption technology which enables satellite 
broadcasters to open addressable converters in order that encoded programrning can be 
received only in the member States or in otlier states authorized by the program owner. It 
states that the fact that signals are encrypted still constitutes "communication to the public 
by satellite on condition that the means of decryptiiig the broadcast are provided to the 
public by the broadcasting organization or with its consent." Nothing fiirtlier regarding 
encryption is provided for in the Satellite and Cable Directive. 

There is no doubt that encryption is tlie principal mechanism by whicli satellite 
broadcasters ensure control over reception and retransmission and that they are paid for 
the seMces provided. The ability to encrypt and limit the market of viewers is central to 
negotiations with rights liolders. The matter was first confirmed in a Recoinmendation to 
Member States of the Council on the lepl Protection of Encrypted Television Services 
adopted19j by the Cornmittee of Ministers iii  199 1 .  

The Recommendation, by recobmizing the need for encryption, makes room for 
new assumptions such as the one that broadcasters want their audience restricted; the 
opposite was the case in the past. The Recornrnendation explains that: 

Broadcasters have traditionally souglit to reach the widest possible audience 
for their programs. However, Following economic and technological 
developments in recent years in the broadcasting sector, especidly since the 
advent of pay TV services, this is no longer invariably the case, and certain 
broadcasters now wisli to eiisure that tlieir audience is restricted. This may 
be for various reasons; as regards payTV services, the broadcaster seeks to 
restrict the access to its program solely to persons paying the required 
subscription and those fees are used to finance broadcasting activities. A 
broadcaster may also wish to restnct the audience of its program for other 
reasons. For example, it may wisli to limit access to its broadcasts for 
reasons of copyright and neigliboring rights. 

The Recommendation citesw%vo reasons for encrypting programming for which 
viewers are charged. The first reason is to eiisure to the program owner correct payment 

Ibid. at S. 1.2 (2) 
lg5 EC, C u ~ u ~ i l  ofiklinisters RecommrnJntio,~ No HY i /-I ($2 7 September i W f .  462nd meeting of 
Ministers, subsequently updated in January 1 995 (hereinafier Enc'ypted Services lirco~rmendatiom) 
lg6 EncryptedServices Rrcommar~dntiorr, Ibid Preamble S. 17 and 14 of the explanatory memorandum. 



for license rights. in this regard, the Recommendation provides that "payments shodd 
take into account al1 aspects of the broadcast, such as the actual audience and language 
version." The measurement of actual audience without encryption and the use of 
converters to make prograrns available, is difficult. The measurement of potenhal 
audience is useful ody where broadcasting is "in the clear", that is, not encrypted. Such 
measurements are of limited value in determining a license fee. The second reason for 
encrypting programming for which viewers are cliarged, is to make satellite broadcasts 
available on a territorial basis which is especially important in the case of motion pictures 
because for that product. the program/movie is licensed for satellite broadcasting after it 
has been edhibited and distributed in other media. w7 As motion picture viewing 
preferences and habits Vary from temtory to temtory, the timing of the different media 
"windows" for the motion picture varies coiisiderably. In short, the date on which a 
motion picture is ready for satellite broadcasting varies considerably from one Member 
State to another. If the motion picttire is available via satellite before the date planned in 
other Member States for its availibility via satellite, such prernature availability may 
conflict with licenses. 

National laws are useful to discourage the circumvention of e n c ~ ~ t i o n  
technoiogy.l98 In the UK, for example, iinder the 1990 Broadcasting Act* it is a criminal 
offence to make, sel1 or rent unauthorized decoders including smart cards and decrypting 
devices which permit the viewing of p r o p m s  witliout paying the fee wliicli the person 
rnaking the transmission charges. Transmission, according to the U.K. Broadcasting Act 
covers any prograrns (not data) included in a broadcast or cable progammirig seMce 
provided fiom a place in the U.K. Under the Act1" it is a criminal offence for individuals 
to dishonestly receive programming included in a broadcast or cable service provided 
from a place in the U.K. with the intent to avoid payment. This c m  be extended by the 
Secretary of State to programming received fiom abroad if reciprocal protection is 
offered by the other country or if the service affects U.K. broadcasting. 

In the BBC and Hi-Tech Xtra Vision200 case, the House of Lords ackowledged 
that protection must have effect with regard to the reception by persons in other countries. 
The case involved the unauthorized reception of BBC Europe SeMce occumng outside 
the U.K. with %-Tech decoders sold to coiisumers at a cheaper price tlian BBC Sat-Tel 
decoders. The House of Lords confirmed tliat a " person who seeks to charge for 
prograrns or who sends encrypted TV transmission has a right not to have other persons 

97 EC, Green Paper on the l e g d  pro frctroir f i  rr>cgpred services b~clrcciitzg pq-rdwision and 
in feractive (&-shopping, Marc h 1 996 
lm BroudcustingAct, (U.K.), 1990 S. 179 
lg9 Broadcasting Act, (U.K.) ,  1988 S. 297 
200 B K  E/zferprzses Lfd v. HI-Tech Xtrcrbïsrmi ( 1993) 3 Ai E R .  257 



makmg devices designed to be used by persons not authorized to receive tlie 
programming." Sirnilar principles were applied in the British Sky Broadcasting and 
LyonsZol case in which Sky brought a daim against tlie sale of German made "srnart 
cards" being sold in the U.K. 

Though access to copyright enforcement in various States in accordance with the 
Bogsch "communication theory" woiild be advantageous to copyright Iiolders, it would 
imply a different deh t ion  of the relevant act of broadcasting and it woiild pose a 
considerable burden on broadcasters and liinit tlie free movernent of goods and services 
envisaged under European Cornmuiiity law. Reliance on license agreements with 
broadcasters and on encryption technology siipported by criminal and civil sanctions 
against manufacturers, retailers and consumers avoiding or carrying out iinauthorized 
viewing are the current solution. This approach is confirmed in the 1996 Green paper 
mentioned below. It recommends liarmonisation of pirate prosecution legislation and the 
introduction of criminal or civil sanctions in each state. A minimum level of protection 
would thereby be established. Al1 activities related to the sale of devices for iliegal 
reception are targetted. 

If this aproach proves to be satisfactory, the current mode of orchestrating the 
release of motion picture distnbutioii in eacli window of the different media (theatrical, 
broadcasting, video) in each temtory according to tlieir cultural habits and preferences 
will not be affecteci. Revenues from the distribution of motion pict~ues in foreign markets 
is particularly important for the Amencan audio visual industry as revenues frorn these 
markets represent more than 25% of total revenues and the product is a staple of 
European broadcast offerings, particiilarly so in France. 

Following the 1996 Green Paper on Lrgal Protection for Encrypted Services 
including Pay-television and Interactive tele-shopping, the European Commission is 
c ~ r r e n t l y ~ ~ *  halizing a draft directive to ensure tliat the copyright holders of intellectual 
properties such as music and film receive MI protection when distributed in digital fom.  
This draft is the result of extensive lobbying by Europe's entertainment indiisw to secure 
legal protection when intellectual property is distributed over the Internet or other digital 
networks such as high speed cable and to secure measures to control access in order to 
ensure payment and protection against piracy. The Draft Directive will provide that al1 

201 British Sky Broodcasrzng v Lyuns ( 1 995) F. S.  R. 3 5 7; since, the Commission announced that 
specific niles for the pay TV industry were under consideration in order to address an anti-cornpetitive 
situation. In June 1996, the digital TV players in Germany agreed to a common interface decoder 
permitting compatibility with different conditional access systems. 
202 A. Rawsthom, E. Tucker, " Brussels Plans Copyright Rules for Digital Age" and Stipra note 197, 
The (Londor>l Financial Times (23 May 1 997) 4 



Member States extend copynght protection to cover digitally distributed material; it will 
introduce a distribution right to enable copyright holders to control where their work is 
distributed and it will allow copynght holders to develop technical means of controlling 
access to their material and detect unauthorized usage of it, for example, by encrypting 
and tatooing digital signals. 

A question remains unanswered as pet. as to where the relevant act of broadcasting 
will be said to take place when broadcasts are made from space, that is froin space 
stations, for example, wliich may, following the completion of Alpha, liappen sooner 
rather than later. 

. The importance of competition law in ensuring effective liberalization 

If liberalization and privatization are j iist i fied by the possi bility of acliieving 
economies and better effïciency for consumers and the maximum use o f  new broadcasting 
and telecom technology, it is essential to eiisure tliat liberalization and privatization are 
not used by market players to constnict dominant positions eventually leading to the 
same inefficiencies as those perceived to characterize state monopolies and closed 
markets. Also, with regard to the media, some aspects, such as guarding against media 
concentration203 are particularly important to guaranteeing pluralism which is seen, by 
many, to be a key public interest goal. International alliances across borders and across 
technologies as convergence (confluence) takes place and corporate positioning, natural 
consequences of market access, can circuinvent existing national replation. Hence, 
competition law plays a very important role with regard to the transborder reception and 
distribution of TV prograrns. 

A survey of cases decided by the EC competition authorities illustrates the key 
role competition law is bound to play in tlie context of changmg regulatory, broadcasting 
and media framework. In telecom (US & European), competition rules have been the 
spearhead for deregulation and liberalization. In broadcasting, competition rules are also 
likely to give added irnpetus to the liberalization resulting from the common single 
European audio visual market. Article 85 of tlie Treaty of Romezo4 and the Merger 

203 1 . EC, Commissiorz Foliow-up o~r Ci~,rsolrc<riorr rrlnrit~g to the Grem Paper o~r  "l'iziraiism und 
Media Coricenfr~tion in the buenlai hfnrket ,h Assr~.nwrzt of the Nredfor Commwriy Action" ( 1  994) 
COM 353 

2.  EC, European Parliament Resolutiurz of /j .Jorn l 9Y j  ( 1995) O. J.C 166/ 1 calling for the 
harmonization of national legislations on media concentration as it may in some cases constitute a 
market obstacle. 
204 EC, Treoty of Rome. Szrpra note 1 40 



Regulations seek the same end: the safeg~iarding of competition in the EU. Under Article 
85 of the Treaty of Rome agreements or concerted practices involving more than one 
party and having the effect of restraining cornpetition in the relevant market and effect on 
interstate trade are prohibited. The Commission may, however, gant an exemption to 
agreements or concerted practices whose economic benefits outweigh their restictive 
effects. Criteria for granting an exemption iiiclude, for exarnple, the promotion of 
technology, product irnprovement and ecoiiomic advantages beneficial to conswners, 
however, the restrictions created by the alliance must not eliminate competition and must 
be necessary to the anainment of these goals. Exemptions were panted to tlie BT-MC1 
agreement as well as to the France Telecom-Deutsche Telecom & US Sprint agreement 
as it was recognized that such agreements were necessary to serve multi-iiational 
corporate clients efficiently. On the other Iiand, under the Merger Regulat ioiis, the 
Commission c m  monitor al1 acquisitions and rnergers above the prescribed tlireshold, 
regardess of whether the parties are actiial or potential cornpetitors. The goal is to 
prevent the creation or strengthening of a dominant market position and the choking of 
competition. 

In the Aerospatiale Alcatel Espacezu5 case, tlie Commission stated that Europe 
must increase the size of its cornpanies and piirsue vertical integration through merger and 
large scale alliances in order to counter the USA'S market which is comprised of a very 
lirnited number of very large and vertically integmted companies wliich doininate the 
market. The Commission, in the Aerospatiale case, therefore, saw the benefit of a large 
deregulated unified domestic market for the governrnent space program. The commission 
reiterated there principles in the MSG and NSD media cases (briefly described below), 
however, the Commission 's decisions and attitude towards strategic alliances in the 
media sector appears circumspect so far. The Commission is very concerned by the need 
to ensure that markets are not closed before they have had a chance to develop. This 
concern is demonstrated, for exarnple, in two cases, MSG Media and Eurosport III 
decided under the merger r e g ~ l a t i o n s . ~ ~ ~  In both cases, due to concern about potential 
restrictions on access to content, clearance was not p n t e d .  

205 EC., A erospa fiale Decisr on the !Motte>- 4 4  ~.rospnrtcde A h f e l  Espace ( 1 994) O J. C. 47/6 
conceming a 19(3) notice. 
206 1. EC, Couneil Replation No 406489 (1989) O.J.L. 395A 

2. EC, ('ouneil Regdafior> No. -1064 8 9  ( 1990) O.J.L. 3 7 / 1 3  ( 1990) wherein the Commission 
states that the basic test for concentrations with a Community dimension is whether it would "create or 
strengthen a dominant position as a result of which effective competition would be significantly inpeded 
in the common market or in a substantial part of it . " 



In the MSG Media Services case, the merger was reviewed as a coiicent~ative2~~ 
joint venture. The merger involved three German companies and the object was to 
provide administrative services for pay TV and other subscnption type TV seMces (pay 
and cable networks) in Germany. The three companies were Bertelsmann AG, Taunis (a 
rnember of the Leo Kirch Group), the principal supplier of films and TV programming 
both of whom together with Canal Plus nin Premiere, the only pay TV cliaiinel in 
Germany; the third Company in the venture was to be Deutsche Bundespost Telekom, 
then holding a legal monopoly on providing cable infrastructure, as well as a monopoly 
on telephone networks in addition to being the owner of al1 cable TV networks and to 
owning a share in SES Astra, Europe's main privately-owned satellite operator. 

The Commission found that the monopoly position of MSG as a senice supplier 
(the object of the joint venture) woiild give the parent companies control over competitors 
in the pay TV market, continuing to secure. for example, Canal Plus' position in the 
German pay TV market. A dominant position would be created or aggavated for MSG 
and therefore the parent companies would consolidate dominant positions tlirough MSG. 
Deutsche Bundespost Telekom's dominant position would also be strengliened by the 
proposed MSG venture and would cancel tlie ef5ect of the liberalization of cable 
mfrastmctures. The Commission sliowed definite concem for the impact of the venture on 
future market evolution. The decision has the effect of exercising some control over the 
media and ensuring a degree of pluralism. 

In Eurosport Mark III,208 a joint venture between the European Broadcasting 
Union and News InternationaVSky Channel notified under article 19 (3) to run a pan 
European channel entirely devoted to sports progamming to be broadcasted by satellite 
and cable was pr~hibited~~'%ecause the Commission found that it had tlie effect of 
granting the proposed joint venture privileged access to sports events thereby foreclosing 
other satellite and cable services, frein offering sports events coverage. 

207 EC, Comrnzssion Decisiotz in fhe Maiter r,fMedicr Srrvrces GrnbH-h1SG ( 1994) O. J .  L 3 641 1 In 
general, concentrative rnergers are typical of relatively (the threshold for review is quite high, in 
turnover 150 ECU) smaller mergers and new market entrants with parent companies active in different 
sectors or in different States. Larger global alliances are seen to involve the risk of coordination and are 
reviewed as cooperative.The distinction may retlect different review approaches i .  e. the freedom of 
action view wherein the focus is on an analysis of constraints and any constraint lirniting freedom of 
action is seen as a restriction of cornpetition; and the market impact view wherein the impact of the 
roposed agreement is analysed in relation to overall market structure. 
L8 EC., Commission Decision hi the Morw o f E . ~ , i - ~ . ~ p m  Mnrk II( ( 1993) O . K .  7618 
209 Eurosport now operates under a new joint venture agreement between TF 1, Canal Plus, ESPN and 
Générale d'Images; News IntemationaUS ky Channel having wit hdrawn 



From al1 this, it may be seen that the Commission is concemed about the 
foreclosure effects of exclusive relationships which restrict access to content. It has a 
simila. concem with regard to access to space segment capacity. Since uplinking is 
gradually being Iiberalized in the EU: arrangements between telecom organizations as to 
the provision and use of iipiinks may be examined iinder section 85. The bundling of 
uplink and space capacity is likely to limit cornpetition without benefitting consumers. 

In the BT Astra21° joint venture proposal, clearance was not p n t e d  and an 
exemption was refused. The Commission sliowed its concem to prevent foreclosure 
effects resulting fkom bundled agreements in new rapidly developing markets, especially 
in cases where less restrictive options are apparent. 

The case involved British Telecom and Société Européenne des Satellites (SES) 
the Luxembourg-based private satellite operator of the Astra series. The joint venture 
proposed to offer broadcasters of üK TV probnrns a package seMce for iiplink and 
transponder facilities on the Astra 1A satellite. The package was to be offered to 
programmers by British Telecom. Both services would be carried out by SES on its 
facilities in Luxembourg, though BT was to be responsible for the uplink. 

SES, under the proposed agreement. was to be prevented frorn offering preferential 
tems to U.K. program providers for the use of its facilities. By bundling BT's uplink 
senrice to SES'S transponder capacity, SES and other satellite providers were foreclosed 
tiom offering similar services. The Commission found that BT and SES were cornpetitors 
in the market for transponder capacity as well as in the market for uplink services, BT as 
a member of Eutelsat and htelsat and SES as the owner of Astra 1A. Even though Astra 
1A was the only satellite capable of being DTH receivable, the Commission found that 
the two companies competed in the same market. In addition, purchasing and operating 
an Astra 1A type satellite was not beyond the financial means and technogical capacity 
of BT. Both BT and SES, under the proposed venture, were foreclosed From 
independently offering transponder capacity to potential customers of the Astra I A  
satellite. 

Though the Astra 1 A seMce would coiistit~ite a privately owned alternative to 
services offered by Eutelsat and Intekat on their respective medium powered satellites, 
such an advantage did not result from the joint venture as such. Because the Commission 
found that the joint venture did not improve satellite seMces and that the restrictions 
envisaged by the joint venture were not indispensable to its operation, an article 85 (3) 
exemption was refused. 

Io EC, Commission Decision UI the Marrer of H 1-Ason ( 1 993) 0.J.L 20123 



Finally, we need to briefly examine tlie Nordic Satellite distribution (NSD)2'1 case 
in which the proposed joint venture would Iead to a highly vertically integrated operation 
covering the production of TV progmns, cable and satellite network operation and the 
retail distribution of pay TV services. TV progarnrning would be provided on a DTH 
basis as well as to cable lieadends. The tliree parent cornpanies were Norsk Telekom, 
Tele Danmark and Kinnevik. Norsk Telecom is the main cable operator in Norway as 
well as being, through an affiliate Company. an important pay TV dismbutor. In addition, 
Norsk Telekom controls satellite capacity on one of the two Nordic satellites senring 
Nordic countries. Tele Danmark is also a large cable TV operator. It operates in 
Denmark where it benefits from a privileged position up until 1998 wheii tlie markets will 
be liberalized. Kinnevik is a Swedisli congloinerate with interests in TV. newspaper, 
packaging, paper and telecom. It also lias ai1 interest in cable TV througli its stake in 
Kablevision, and it is involved in pay TV. Kinnevik is tlie largest satellite pay TV 
distributor in Nordic countries. On tlie content side, Kinnevik is the most important 
provider of Nordic satellite TV program and provides the most popular cliannels. Both 
Tele Danmark and Kinnevik, like Norsk Telekom in Norway, control most of the satellite 
transponders on the other Nordic satellite position. 

The Commission, reviewing NSD as a concentrative joint venture, found that it 
would create or strengthen the dominant position of tlie three companies and effectively 
foreclose the market for satellite transponders to cornpetitors, acting more or less as a 
gatekeeper to the market for this service. NSD would become the dominant player in the 
satellite transponder market for the Nordic region; Tele Danmark's dominant position in 
the opertation of cable TV would be strenkqliened. NSD would have a dominant position 
in the market for the distribution of pay TV and other encrypted TV channels such as 
DTH TV. The Commission observed that tlie downstrearn activities of cable and pay TV 
wouid be reidorced by the upstrearn satellite capacity provision services and TV 
program provision services in such a vertically integrated joint venture. Once again, the 
Commission expressed its concem not to allow the market to be foreclosed during the 
transitional period of restnichiring it is going through as a result of technological progress 
(digitalization), liberalization and convergence. 

It is possible that the current trend in the Commission's analysis of media cases 
will continue. In contrast to the telecom sector, the Commission may see the growth 
potential in pay TV seMces as being more limited due to Linguistic and cultural barriers, 
because of the fact that pay TV services are offered to private individuals tliereby 
representing limited revenues in proportion to high entry infrastructure costs, and due to 



the fact that dominance may stiffle pluralism and lead to detrimental effects for 
democracy. The relatively limited growth potential apparently envisaged by the 
Commission may be seen as not conducive to the advent of big players capable of 
countering anti-cornpetitive practices. 

. The regulatory framewo rk rega rding technological aspects 

The 1990 Green Paper on a Cornmon Approach in the field of Satellite 
Communication in the EC examined wliat clianges were needed to the  sixties and 
seventies designed regulatory framework, in order to encompass the changing uses of 
satellite technology. In the sixties and seventies. satellite technology was principally used 
in Europe as an additional transmission path for telecom whereas in the eiglities, its use 
for broadcasting purposes g e w  substantially. Due to political changes in Eastern and 
Central Europe, the market for telecom uses of satellite technology was also expanding. 
According to the [TU, Poland is Central Europe's largest satellite dish market. It is also a 
substantial purchaser of transponders fkom Eutelsat. The number of homes in Central and 
Eastern Europe receiving satellite TV is over 5 inillion and is growing fast. Those 
counûies believe that satellite technology caii accoinodate al1 communication needs and 
they are not keen on developing terrestrial networks. 

The 1992 deadline set for the completion of tlie EU intemal market which supposes 
cornpetition and the fiee movement of goods and seMces also motivated tlie proposals 
behind the Green Paper. A Europe-wide satellite seMce was the goal and the approach 
consisted in adapting the well developed iiew telecom policies to satellite services, 
allowing of course, for that industry's inherent peculiarities. 

According to the EC Resolution of December 199 1 on the Development of a 
Cornmon Market for Satellite Communication SeMces and Equipment, this meant that 
the cornpetition and liberalization principles adopted for telecom terminals and seMces 
would have to be extended to satellite eartli stations and equipment and tliat Free 
circulation and transborder lise of transportable earth stations would have to be provided 
for. The harmonization of laws regarding the operation of earth stations and the provision 
of satellite seMces would be necessary i i i  inost regards and wlien appropriate, the mutual 
recognition of satellite seMce and satellite iietworks licenses would have to be 
introduced. 



Overail, most regulatory changes proposed in the 1990 Green Paper on Satelllite 
Communications and reaffirmed in the European Council Resolution, have been adopted 
and implementation has b e w .  

Regarding the space segment: tlie Resolution on the Provision of and Access to 
space Segment Capacity213 provides that effective management of orbital and related 
frequency resources by the state within the ITU frarnework remains necessary in order to 
ensure clear communications services. Also. the Resolution stipulates tliat i i t  a 
cornpetitive environment. transparent and non discriminatory access to space segment 
resources and capacity is essential for al1 providers and users. Finally, Eutelsat and 
Intelsat agreements are slowly being modified in order to reflect new assiimptions and as 
liberalization in the Cornrnon Market progesses, comparable and effective access to non 
EU country markets should be established. 

The Satellite Communications Directivex4 of 1994 has as its goal tlie liberalization 
and harmonization of EU satellite service provision in such a way as to cancel the 
privileges enjoyed by incumbent providers who, with the exception of UK? still control 
the marketplace. National regulaton, authorities have been reluctant to licence 
cornpetitive satellite operators and to provide access to Intelsat and Eutelsat in which they 
are major shareholders. The Directive stipulates: 

- that States must liberalize the market by withdrawing special rights2 l5 which 
restrict progress and cornpetition with govenunent telecom operators. Ptivate operators 
throughout the EU are to be allowed to offer satellite based seMces directly to consumers 
and users. Exclusive rights for the provision of DBS links must be abolislied; 

- the maintenance of State authorization procedures in order to ensure kequency 
coordination and the avoidance of l i m f i i l  interference; 

- the obligation for States to comrnuiiicate the criteria for authorizing transrnitting 
earth stations; and 

- measures to stimulate competitioii for satellite ground equipment. 

213 EC. Coiincil ResoIz~tiorr of 22 Drcemhrr 1994 I/Y94) 0.J .C 379/5 
EC. Commission Directr la Y 4.96 of 13 Ocroher 1994 ( 1 994) O .I. L 268/ 1 5 

'15 Rights granted by a Member State to a limited number of undertakings conceming the important 
comection service and the maintenance of telecorn equipment 



hplementation of the Directive in each Member State therefore depends on it 
being consistent with national legislatioii regarding equipment approval, telecom 
licensing, access to satellite capacity and radio keqiiency allocation. 

The Satellite Licensing Pr~posal~~%of 1994 provides for: 

- EC wide licensing by removing the requirement for individual Member 
State satellite operator licenses; and 

- the mutual recognition by Meinber States of national autlionzations or 
other licenses for satellite services tliat do iiot require the harmonization of the laws 
applicable thereto. 

The Mutual Recopitioii of National Authorizations for Satellite 
Communications Servicesn7 Directive Proposa1 of L994 stipulates that a iiational 
authorkation granted in accord with the harmonized conditions will autoinatically allow 
the provision of the service in al1 Member States. This means regulatory one stop 
shopping for operators intending to operate a seMce in more than one State. Hopefully, 
the obligation of uplinking to the national satellite operator's satellites, iiotwithstanding 
the useiess character of the obligation for the broadcaster, will be abolished. Deutsche 
Telekom. for example, lias long req~iired satellite broadcasters from Meinber States to re- 
establish an up-link on its Kopernikus satellites, notwithstanding the redundancy of such 
an up-link. 

Regarding the earth segment: the Satellite Earih Station Eqiiipment 
Directive2 l 8  stipulates: 

- the f?ee movernent in the EC market of satellite earth station equipment, that is, 
equipment that c m  be used for transmissioii alone, transmission and reception or 
reception only (including DTWTV squipineiit) of radio signals via satellites or space 
based s y ~ t e r n s . ~ ~ ~  As we have seen in a preceding section of this thesis, witli regard to 
DTWTV, the market has been opened detinitively by the Satellite Broadcasting and 
Cable Retransmission Directive of 1993 ."() 

216 EC, Cornmission Proposnljbr DirtxtrvrqV Jtuirrnry 1994 (1993) COM 652 
l7 EC, Conimzssiot~ Proposal for D i r e ~ ~ ~ i v  of 1 ./tuntcrry 1994 ( 1993) 0.J.C 36/1 

218 EC, Conlmission Directive 93.97 of Ocioher. 1993. ( 1993) 0.J.C B O /  1 
21' Excluding purpose built eanh station equipment intended for use as pan of the PSN 

Suteiftfr Broc~dcc~sri~ig ntd Cirbir L ) I ) I ~ I I W ,  .ïrr/)r~i note 1 75- 1 . Implementation date of the 
Directive: Jan. 1 ,  1995; see also 1994 OJC 32 1 /J proposing the piinciple of open access for al1 
programmers to al1 networks, or in other words. a "must cary" obligation. 



- harmonization of the EC Member States' equipment testing procedures; and 

- harmonization of the EC Member States' requirements for sales of satellite earth 
station equipment. 

Finally, as regards technical ~roduction standards and reception, the 
Standards Directive of 1992 prescribing the D? MAC standard (for post 1994 
broadcasts) is being reviewed121 because it excludes digital technology. In the Digital 
Standard Rep0rt,~~2 the Commission opines tliat digital video will transfomi the structure 
of the broadcasting industry and will accelerate the introduction of the information 
highway and multimedia convergence between broadcasting and telecoin. 

The European Union definitely wants to encourage standards. intensiS, 
R&D, look for common elernents with the USA and Japan to ensure competition and 
consumer protection. The Commission recommends digitauanalogue neutrai transmission 
standards focussing on the 16'9 ratio for the screen and standard interface sockets in 
large (over 42cm) new TV receivers so tint a decoder cm be added when available. With 
a cornmon interface, a single decoder (witli different access codes) would suffice. 

. Regional TV and the quota regime in the face of GATS and digitalization 

The issues raised in the points disciissed above relating to national level licensing, 
pay TV in the digital environment, cross media ownership restrictions and the 
implementation of the TV Without Frontiers Directive as regards advertising and 
programming origin for the purposes of airtime and production quotas, have not been fully 
resolved. It is quite possible that in the long terni, the quota regime will prove difficult to 
1naintain.2~~ As noted, the quotas have not been enforced in al1 Member States, and the 

22i Standards, Supra note 66. The MAC/packet system was previously required for broadcasting via 
high powered satellites 
222 EC, Crwzcil Resobtion o f 2 2  Decemhrr f 994 ( 1 994) OJ 1 87/3 and OJ C 32 1/4 
223 WTO. ïi8ade Policy Revirw Eiwoprtvi (hrroti. (Geneva. November 1995) Vol 1 at 145 (hereinafter 
WTO Repon) 



"where practicable and by appropriate means" expression relevant to the obligation of 
reserving a majority of broadcast time to Eiiropean works has received divergent 
interpretati0ns.22~ Sooner or later this quota is bound to disappear, though production 
quotas and subsidies may remain in place somewliat longer. 

Deemed useless by some, these policies may, in fact, have contributed to 
containing the expansion of significantly clieaper US production aired on national 
c h a n n e l ~ . ~ ~ j  Amencan TV networks now cover only two thirds of their production costs 
in their local marketThe production costs Vary between a half to a million dollars per 
episode. France, for its part, has interpreted tlie TV Without Frontiers Directive strictly: 
TV channels must broadcast no more thaii a limited number of films per week, of these 
100 or so per year, 50% must be French speaking and 60% European prodiiced.226 
Cliannels invest 15% of tlieir turnover in French language fiction. documeiitaries and 
animation and 3% in CO-productions. Canal Plus, tlie pay TV service, must invest 20% of 
its turnover in films, half of which inust be French speaking and specified amounts must 
be spent on French TV and documentas productions. 

In 1995, the WTO observed that it is generally recognized in the European 
Community that the characteristics of aiidio-visual services are different and more 
complex than those of other services. This. according to the WT0,227 is due to the 
intrinsic nature of the service itself whose content is a mixture of commercial, 
technological, cultural and political (tieedoin of information) parameters aiid specificities. 
As regards the access of third country audio-visual products or services iii the field of 
theatrical distribution, no measures exist at cornmunity level and the fo re ip  share is still 
high and rising. In the field of TV broadcasting semices, access is limited by the 
quantitative restrictions of the TV Without Frontiers Directive, however,the general share 
of foreign audio-visual products broadcasted in the European Community is still growing 
slightly. As noted earlier, in the Unig~iay Round, the EC did not made aiiy market access 
or national treatment comrnitments in the audio-visual sector, but rather several article II 

224 As discussed, some countnes such as the LrK are wary of quotas; in other countries. such as 
Gerrnany, the legality of the Directive has been called into question. The German Constitutional Court 
opined that the Federal Government had not. in signing the Directive. sufficiently protected the rights of 
the Liinder (HandeIsblatt, 23 March 1995) The Lander claimed the quotas violate their constitutionai 
cornpetence in cultural rnatters. 
225 France's share of European films has, however. deciined frorn 55% to 45% in 1993 
226 7he (Lortdon) Financial Times (9 January 1 99 5). 
227 WT0 Trnde Pohcy Revirw Etiropenrr Uriio/>, (Geneva, November 1995) Vol 11 at 57, more 
recently, however, on July 1997, the appeals panel of the WTO dismissed Canada's appeal in the Sports 
Illustrated (Time Wamer) case stripping down measures intended to protect the domestic magazine 
industry including postal subsidies for Canadian magazines and the ban on impons of magazines 
containing ads directed to Canadians thus treating magazines like any other producr. 



most favored nation exemptions in order to legitimize its preferences for European 
~ o r k s . 2 2 ~  

Film production subsidies, including tlie pan European Media pro~~amming 
fimd,229 as well as the TV Without Frontiers Directive, have contributed to the 
positioning of the European audio-visual industry prior to the implementation of the 
global information hghway and the implementation of the principles outlined in the G-7's 
conference on the Information Society. Tlie developrnent of a comrnon audio-visual 
market has certainly been very beneficial for E~iropean companies involved in that 
indus-. 

It is admttedly very difficult for srnalier populations with distinct laii~wages to 
compete in a US dominated marketplace. US Exports to the E.U. in 1993 ainounted to 4 
billion dollars worth of film, TV and videotape products. European distribution for 
American audio visual products is particularly well organized by UIP in Europe. EU 
exports to the US barely totalled 250 million dollars. Only 1% of French filins reach the 
US market. Those products (unlike tlie wine) don? travel well. Because of the language 
barrier, French films reqtiire subtitles or dubbing, both of which are not well accepted by 
viewers and in the case of dubbing, costly. Iitdust~y practice has consisted inostly in the 
sale of remake rights. This was the case, for example, for the movie "Tliree Men and a 
Baby", originally "Trois Hommes el trn ('orrffin" As mentioned, France represents the 
second and most profitable film indiistry in rite world with box office atteiidance 
surpassing 100 million persons. The share of domestic films shown on its o~vn  film 
market has declined despite subsidies of approximatively 250 million dollars per annum 
taken from the 11% tax on cinema tickets, tlie 5 1/2% TV levy and the 2?'0 tax on 
recorded videotape sales. US production companies depend on box office for 40% of 
their profits and US demand has plateaued. 

As we have seen, subsidies have iiot, up to now, been a GATT concem. The air 
time quotas, however, are contrary to the national treatment principle. Tliough the French 
enjoy US made films, they supported tlieir govemment in its decision to exclude the 
audio-visual sector fiom the GATT. The insistence by Canada on a cultiiral exemption 
clause in NAFTA was strongly supported by tlie Interfrancophonie, an association of 
francophone countries. Under GATT niles, treatment of the audio-visual industry must be 
re-opened for consideration within 5 years of its adoption. 

22s Umgztrcry Round, Suprn note 1 70 
229 WTû. Stcpra note 223 at 117 The Media program assists activities related to film production 
activities such as training and scriptwriting, for example. Media II is tiinded with ECU 400 million for 
the period of 1996-2000 and is estimated by the European Commission to be less than 5% o f  the 
support provided at the national level. 



By then, it defimtely will be necessary to take a new factor into account, that of 
digitalization. For exarnple, the 5 1?/0 air time quota stipulated in the TV Witliout Frontiers 
Directive will be more dificult to meet. Presently, the French film industry produces 
approxirnatively 13 5 films per year. The nimber of prograrnrning hours is expected to 
increase by at least 30% by 1998. 

Nonetheless, satellite TV networks and CO-productions are two elements which are 
likely to continue to strengthen the Europeaii industry whose consumer market is as large 
and as wealthy (higher per capira GDP) as the knerican market. For the t h e  being, 
because tlie regulatory fiamework for riglits and licensing has not been tùlly worked out 
and implemented, the reduced cost benetits from exploiting a pan-Europeaii potential are 
not fully realized and it is still necessary to transmit from several platfoms to obtain the 
maximum audience. 

Digitalization with the vastly increased number of channels it permits, will in 
addition to changing the equation for the airtirne quotas, engender fierce coinpetition 
within the broadcasting industry. Tliese clia~~nels are likely to be financed in large part by 
subscrïptions. This is because the advertising pie. especially in Europe, as opposed to the 
USA, is not elastic. Also, traditionally in Eiirope, TV advertising has been iised much less 
extensively than in the US and has focussed especially on the sponsorsliip of sports 
events per se, many of which are aired on TV. Limited European TV advertising budgets 
can only support a few pan European free channels. These channels, such as BBC 
World, MTV, NBC Superchamel, CNN and Eurosport are already well established. 

Digitalization offers better image qiiality and more choice. Will consumers take up 
the cost? Cost of digital decoders is approxirnatively two to two and a Iialf times that of 
analogue decoders first of all, because the decoder must include silicon chips to 
accomplisli decompression and mdtiplexing fimctions and second of ail, because these 
are not yet being tnily mass produced. Tliird, boxes such as B Sky B's decoder box, for 
exarnple, will include a modem thereby pennitting interactivity via the phone line. Finally, 
encryption and compression software must be included. B Sky B in collaboration with BT 
and the manufacturer, Matsushita, are subsidizing costs for the purchase of the decoders 
by consurners. On the other hand, if Canal Satellite Numérique is any indication, 
consumers are interested; its offering in Aprii 1996 quickly generated 200,000 
subscribers. 

. DTH satellite technology's cornpetitive advantage in a digital world 

Satellite delivery is presently tlie only significant commercially operational service 
offerhg digital TV broadcasting. Di~ital cable TV is still in its development stage. 



Whereas in the past, satellite technoloe was an ally for cable TV, the development of 
DTH consumer receiving equipment for use with medium powered satellites may render 
cable obsolete, especially in countries whicli have not yet invested heavily in cable 
networks and considering the latest Ku-Ka band satellite generation which permits 
interactive communications. 

Most installed cabled infrastnicture is narrow band thereby limited ro 20 or so 
channel capacity in analogue transrnissioii mode. According to UK studies, sening up new 
cable infrastructures and cpgradinp curreiitly installed cable infrastnicttires to accomodate 
digital seMces is more expensive to camy out ttian to use DTH satellite TV p l a t f o ~ m s . ~ ~ ~  
In general, because of the cable industry's level of indebtedness, at least in the heavily 
cabled North American market, siich Ii~ige investments in cable are unlikely unless that 
industry c m  capture the telephony market or attract cross-sector investors such as has 
recenùy been the case with Microsoft's Bill Gates' acquisition of an almost 15% stake in 
Comcast (the 4th largest US cable player with 4.3 million subscribers) for 1 billion 
dollars." 3' 

There is no doubt that the combination of the broadband path satellite technology 
with the Intemet and interactive services leads to exciting new applications which will 
involve the linking of satellite broadcasting to the home PC either througli the Local Area 
Network (LAW or through a smart card interfaceIdata broadcasting circuit board installed 
in the PC.232 

230 WDTR. Supra note 73. Cost would be 9 billions for satellite and 50 billion$ for cable. Of course, the 
LIK is not heavily cabled. 
23 L. Kehoe, "Microsoft take % 1 bn stake in cable" The /I.orldon) Firrancinl Times. ( I O June 1997). 
Microsoft has a high stake in becorning the leading supplier of sofrware for interactive multimedia 
services and seeks to influence the technical standards for digital TV in a way that favours Microsofi 
roducts. 

L2 Such a product, DiiecPC, has been developed by Hughes. the satellite manufacturer and DirecTY 
satellite operator. Hughes Communications' 5.1 billion dollars Spaceway project. involves a system 
permitting mass (geared to 5 million customers) interactive video conferencing, telephony and data 
interchange via 20 geostationary Ka-band satellites. The Teledesic MSS project initiated by C. McCaw 
and Bill Gates, involves 840 Low Eanh Orbiting (LEO) satellites or a lesser number (200 range) 
depending on the launch facilities used and the orbit heisht of the satellites. It has received FCC 
approval notwithstanding the physical dangers it poses on account of the probable "cascade effect" 
which c m  result fiom space debris colliding in low orbit. Aso. approval has not been generally sought 
for the use of the mobile eanh stations in other countnes, although ITU frequency coordination is being 
camed out. Obviously, in countries where telephone monopolies are still in place. the use of parallel (by- 
pass) services such as Teledesic's would be illegal.On the other hand, ICO Global Communications of 
the LX (an offshoot of Inmarsat) is promoting a similar project, though more modest in cost (2.6 billion 
$ of which half has been raised) and involving a lesser number of satellites ( 1  5) which are not in low 
orbit. 



Though interactivity is certainly very important for business uses, there is no 
conclusive proof yet that consumers find it it essential for entertainrnent such as TV. In 
fact it is well known that TV is successfi~l precisely because it is effortless for the 
viewer. TV penetration is much higher than PC penetration and no conclusive evidence 
exists that television should be systematically tied to the PC, a medium associated more 
with work and effort and narrow casting than with entertainment and broadcasting. 

At the end of 1995, satellite TV with 260 channels in 24 different languages served 
120 million households across Europe out of a total of approxirnatively 757 million TV 
households. 3 1% of these households received signais over DTH eq~iprnent')~ and this 
represents well over 20 million households in Western Europe and approximatively 6 
million households at l e a ~ t ~ ~ ~  in Central and Eastern Europe. DTH is an important 
reception mode in Europe as compared to North America where it represents a mere 5 to 
6 million households, though this consumer base is set to grow to as hi& as 40 million 
within the next 5 years according to Arnerican DBS companies. 

The Amencan satellite broadcasting industry has apparently suffered a setback 
with Rupert Murdoch's "retreat" fiom the business as announced on June 13, 1997. In a 
billion dollar deal, Mr. Murdoch agreed, in exchange for a 30% non voting stake and 
airtirne for News Corp's cable programming channels (the recently acquired Family 
Channel (67 million subscribers), Fox Sports, Fox News and FX, the newly launched 
entertainrnent service), to sel1 his satellite assets: 3 high power satellites and the last 
avdable federal license for US wide coverage, to Primestar, the second largest US 
satellite broadcaster with close to 2 million subscnbers. The Pnmestar satellite business is 
owned by a consortium of the largest US cable operators. Prior to the deal. Primestar 
used medium powered satellites. In theory, it will be better positioned relatively to 
number one DTH satellite broadcast operator, GM Hughest DirecTV. Since the 1996 
Telecornrntinication Act, US authorîties are more anxious than ever to ensure cornpetition 
and are now stricter with the cable industry. Regulatory approval may therefore be 
subject to conditions such as the surrender of satellite capacity. 

Apparently, as gone over in detail in the first Part of this thesis, the market 
definitely sees and has proved to a considerable extent, DTH's competitive advantages. It 
is appropriate to recall here a few of the most salient market figures. 

23 Merrill Lynch Report, S~rprn note 7- 1 at 82 and 1 1 3 
234 CIT Research Euroconsult Company Results, cited in Merrill Lynch Report, IbiJ. at 136 



Broadcasting services account for most of the revenues of the European satelllite 
operator, SES, the world's most profitable, achieving 9 1.1% in terms of ~ r o f i t a b i l i t y ~ ~ ~  
mainly due to its "hot bird" positioning (at 19.2 degree E) in the video market which 
commands high per transponder prices. According to Memll Lynch anal~sts,23~ this 
sector is set to grow considerably. Satellite operators between 1993 and 1996 have 
completed public offerings worth 3.4 billion dollars. Based on past growtli rates, orders 
and plans for new satellites, expanding economies in the Far East and additional demand 
expected as an effect of digitalization, [lie value of the world commercial market for 
satellite services (excluding manufacturing and launch services) is projected at between 
200 and 278 billion dollars over the I O  year per-iod between now and 2006 averaging 24 
billion dollars per year. The largest revenue stream is expected to come tioin 
geostationary satellites and the provision of broadcasting services therefroin. 

Video transmission seMces will be tlie principal service237 provided by satellites. 
Whilst in developing countries, satellites are mostly used for providing telecorn services, 
in North America and Europe, telephony is mature and satellites are used for 
broadcasting. In rapidly expanding nations siich as South East Asia, satellite technology 
will be the technology of choice to oRer qiiick means of achieving teledensity. 

Satellite technology is ideal for TV broadcasting, it is ubiquitous and the DTH 
satellite mode of transmission is an efficient use of the fiequency spectnim because it 
does not use precious temestrial radio spectmm necessary for new terrestrial narrow band 
wireless services. Up to now, broadcasters have not been paying for the huge (broad 
band) portions of the spectmrn they use. Eiglit new broadcasting satellite launches (before 
1998) are planned by SES and by E ~ t e l s a t ~ ~ ~  (which also has a "hot bird""' position (at 
13 degrees E)) and h e  are fimily b o o M .  Most of the newest and planiied satellites 
have DTH pla~orms. In Western Europe? the most developed DTH TV peiietrations are 
in Germany (5.3 million liouseholds). Austria (close to 1 million houseliolds), 
Scandinavia (about 1 million households) and tlie UK (3.6 million h o u s e l i ~ l d s ) . ~ ~ ~  

235 In terms of efficiency of revenue generation. DirecTV leads the pack if one includes its retail 
s e ~ c e s .  Operators focusinç on videobroadcasting have been the most profitable in terms of per 
transponder revenue. 
236 Merrili Lynch Report, Supra note 7-  1 at 5 
237 Merrili Lynch Report. ibid. at 87 

clest worldwide. 238 The biggest European satellite operator and third lar= 
23Y "hot birds" have operational advantages such as the CO-orbital slot location of multiple satellites 
thereby enabling many channels in the same orbi~al placement to be accessible to an installed consumer 
base. 

Germany and the UK are aiso Europe's largesr cable markets. In the W, under the Duopoly Review 
Act of 199 1. cable companies were authonzed to offer both TV and telephone services. In Germany, 
there are several fiee to air stations and in the Netherlands, DTH has been discouraged by legislation. 



. World TV content on satellite offerings 

At this point, it is useful to take a glance at a sample of the clients of the principal 
operators. Among Intelsatls clients are the Discove- Channel, BBC Prime. Muslim TV, 
Italia 1, Canale 5, Iran TV al1 of which broadcast in the clear and the encrypted TNT/The 
Cartoon network. Nethold (now affiliated witli Canal Plus) is a multiplex pay per view 
client on Intelsat's digital service satellite. 

Eutelsat carries many national TV stations in the clear such as Serbia's, Emirates 
Dubai (Hot Bird 2), Croatia's, Morocco's, Etypt's, Rornania's, Algeria's, Tunisials, 
Deutsche Welle, Rai Uno, Due and Tre (Hot Bird 1)  as well as BBC World, NBC 
Europe, Eurosport (Hot Bird 1 ), TV5 (Hot Bird 1 ), MTV (encrypted) and Canai Plus 
(encrypted). Viacom is a multiplex (includes MTV) client on Eutelsat's digitd service. 
TPS of France is also a multiplex (including CNN(GB), BBC World & Prime) client on 
Eutelsat's digital service. Clients of S ESiAstra O ffenng prograrns available to consumers 
DTH include, of course, ASkyB. ASkyB opentes many pay TV (encrypted) channels 
such as Sky Sports, Sky Movies, Sky Soap, Sky Travel. Other clients also offering 
encrypted channels are Granada Plus, Fox Kids, Première, the Movie Clianiiel, LJK Gold, 
The Disney Channel, Nickelodeon (UK), The Family Channel, Discovery Channel, 
Playboy, Paramount Channel, The Warner Channel, The Chinese Channel and Zee TV. 
Home Order TV, MTV, Nickelodeon (Scmdinavia and Germany) Sky News, TNT are 
other clients which broadcast in the clear. 

Clients of SEYAstra's digital service are the Kirch Group, a multiplex client which 
carries encrypted: NBC MTV (Germany) and The Discovery Channel. Canal Plus is also 
a multiplex client which carries the encrypted channels CNN and TNT; its affiliate, 
Nethold, a multiplex client as well, carries the popular "Veronica" Channel and the 
encrypted NBC charnel. Prerniere is also a multiplex client of SES/Astra and offers pay 
per view. 

In contrast, if one looks at the progarnming offered by DirecTV in the US, 
(Hughes Corporation's satellite broadcasting a m )  out of 200 or so channels offered, few 
are foreign. Hughes has also made it clear tliat it will use its state-of-the-art HS601 digital 
technology, conceived for high powered satellites to beam DTH into al1 Asia, South 
America and European markets. 

European regional TV faces obstacles, which the North American industry does 
not face to the same degree, such as different Ianguages, different viewiiig habits and 
different national consumer profiles for advertising and marketing purposes. These 
challenges are being met. Obviously, due to language bbamrs, progams with sports, 



musical content, international news or documentaries are the best suited for pan European 
audiences. Different viewing hours are addressed by having a mix of the same 
prograrnming available on different channels that accomodate each culture. For example, 
movies are shown very early in the evening ( 5  or 6 prn in Germany and Holland). Movies 
are subitled in the language of the principal audience expected at the tiine of the airing. 

. Top European pay TV cable operators' multi-channel strategy 

As explained previously, and in accord with Memll Lynch estimates* broadcasting 
revenues fiorn Pay TV are set to surpass advertising revenuese2'" Let ils take a closer 
look at European pay TV and European free to the air TV to better appreciate the 
implications for regional TV. Pay TV with its over 16 million subscribers. is a slow 
starter in Europe in cornparison to the USA wliere it has achieved 65% peiietration.242 
The key elements of success in European pay TV are the sarne as in the US and revolve 
around the airing of Iive sports and blockbuster films. European consumersl however, as 
is well known, are more circumspect and less consumption prone than Americans. 

Canal Plus, indirectly owned by large French watenvorks companies, is by far the 
top (Revenue 1.9 Billion dollars, eamings 125 million dollars) pay TV operator in Europe 
by number of subscribers. Formed in 1984 under the direction of François Rousselet, a 
close fiiend of then President François Mitterand, it g e w  fiom 200,000 siibscribers to 10 
million subscribers (with the recent acquisition of NetHold, the Dutch cable g r o ~ p ) . ~ ~ ~  
Canal Plus adapts different ownershi p stnictures in accordance to the reqiiirements posed 
by the various countries in which it operates and works with local partners. Canal Plus 
basicdly offers one channel which is distributed across France, Spain, Gennany, 
Belgium, Poland and Afhca ( as well as Italy, Benelux, Scandinavia, Greece and Central 
Europe since the acquisition of NetHold) via terrestrial, satellite delivered DTH or cable 
TV platforms. As Canal Plus goes digital with the digital seMce it Iaunclied last year, 

2" Memiil Lynch Report, Supra note 7- 1 at 1 16. in 1996, TV revenues corne 38% tiom advertising, 
32% from subscnption pay TV and 28% from nationally collected license fees. 
2J2 The highest European Pay TV penetration rates are in ireland, the W. France and Spain. Though 
Germany has a low pay TV penetration it represents a relatively important number of subscribers (as 
high as Spain) because at 37 million it is the market with the highest number of TV households in 
Europe, followed by France , Spain and Italy each in a 30 million range of TV households. 
2J3 In Europe, cable first developed in the  Low countries which depended heavily on foreign transmitted 
programs. Dependence on foreign programs was not the case. for example, in the UK and France. The 
use of cable in those countries was related to achieving better signal clarity. However. the population in 
most regions adopted the solution of installinç larse roof top aenals. In Gemany, cable penetration at 
48% of households is high, however, cable is used to achieved better signal clarity of the free to air TV. 
In Germany, cable is provided for at a nominal fee and not as a pay TV vehicule. 



which garnered 200,000 subscribers in the first eight rnonths of operation, the nurnber of 
channels will increase. Canal Plus provides decoders to its clients on a rem1 basis and 
charges an additional eleven dollars approximatively for digital services. New channels 
will focus on niche markets offering parliainentary news, wildlife and history programs, 
for example. Advertising represents only 5% of Canal Plus' revenues. The digital bouquet 
launched in CO-ownership with Pathé is Canal Satellite Numérique in France and it is 
bearned from Astra 1, as is NetHoid's FilinNet for Benelux viewers and Sogecable for 
Spanish viewers. Canal Plus may benefit from the recently elected French Premier 
(Lionel Jospin) and his team's disageemeiit with France 2 and France 3's exclusive deal 
with TPS (Télévison Par Satellite) in whicli both public broadcasters are lary  
shareholders dong with CLT/LJFA. In addition to the digital bouquets already launched, 
three other digital launches are planned in 1997: Première, in association with 
Bertelsmann on the Astra 1 satellite. canal TVCF and Canal Plus on the Astra le/f 
satellites for Belgium and the Netherlands. 

Canal Plus has a film library catalog wliich is second only to the Kirch Group's 
catalog, Iiowever, Canal Plus' covers more temtories. French, American aiid European 
prograrnming products are represented in roughly equal proportion in Canal Plus' catalog. 
The nurnber of feature film titles in its catalog, 4.800, fivals Time Warner's 4,400 titles. 
Canal Plus possesses valuable titles since its acquisitions of Carolco's (Rambo, 
Terminator) and Dino De Laurentis' (classics such as The Graduate, King Kong) catalogs. 
The Canal Plus catalog also includes 2,480 Iiours of drama series, 330 hours of animation 
and 420 hours of documentaries including National Geographic and Turner specials. 
Canal Plus has broadcasting, distribution244 and film and TV production i ~ i t e r e s t s . ~ ~ ~  The 
focus of Canal Plus is on establishing agreements with independent producers thereby 
ensuring access to product: on acquiring rights to TV drama and on acquiring TV rights to 
feature films. 

The o t l ~ e r ~ ~ ~  important pay TV group is BSkyB. Forty percent owned by 
Newscorp, BSkyB has 6 million subscribers. Advertising represents only I 1 % of its 
revenues. [t is highly profitable witli operating profit, excluding Ireland, of 3 15 million 

ZH Canal Plus puts up minimum guarantees for nghts. For example, in exchange for the acquisition of 
theatre and video nghts to 4 blockbusters a year from M. Medavoy's Phoenix Pictures. Canal Plus puts 
up minimum garantees. 
245 For example, Le Studio Canal Plus has CO-production greements with Bridge LX and its partner 
Sony, to produce high end English films; Canal Plus documentary production groups are Ellipse and 
Doc Star. the latter has a joint venture with National Geographic. 
2JG Other pay TV operators such as Telenor, HBO Central Europe (Tirne Warner), Kirch's Tele Club, 
Kimeviks' TV 1000 and Lyonnaises' Multivision PPV subscriber bases Vary between 100,000 and 
300,000 



pounds on total revenues of 1.1 billion p o i ~ ~ d s . ~ ~ ~  Formed in 1990,2J8 B SkyB, is owned 
by News Corp. (40%), Pathé (1 6.9%) and Granada (1 1 %). It has 28 channels and is 
focused especially on sports. A digtal pay TV channel is planned this year over the üK 
on Astra 2A. It is expected that following pressure £?om the British industry regulator, the 
Independent Television Commission (ITC), BSkyB will sel1 its 33% stake in British 
Digital Broadcasting (BDB) to the group's other two partners Carlton Communications 
PLC and the Granada Group PLC if BDB obtains the licenses. The ITC is concemed with 
preventing one Company from holding too much power in the industry. In any event 
BSkyB would retain its program supply agreement with BDB and BSkyB is involved in 
another consortium (BT, Midland Bank & Matsushita Electric) for the introduction of 
digital TV services. 

In Gemany, pay TV penetration is small at 4% (1.4 million subsribers 
approximatively). U F A ' S ~ ~ ~  Première is the only pay TV channel. It is owned by Canal 
Plus (37.5%), Bertelsmann (37.5%) and Kirch (25%).250 It is expected that Canal Plus 
will give up its holding in Prerniere allowing Kirch and CLT-UFA to each raise their 
respective stakes in Premiere to 50% and Premiere to have access to Kirch's catalog. 
Premiere and the Kirch Group will share the same decoder, that is, the one developed by 
the Kirch Group. Seventy percent of Première's programming is delivered via cable and 
30% via DTH. The channel offers sports and films. A digital bouquet is offered by DF1 
which belongs to Kù-ch and B SkyB but the propamming does not match Première's. 
Kirch's year old DF-1 TV channel at 40,000 subscribers has failed to garner the projected 
objective of 300,000 subscribers. This considerably darnpens Kirch's ambition of gaining 
control of the potentially huge digital TV sector in Germany. As noted above, a digital 
pay TV launch is planned by Première this summer on Astra 1. Première's part owners, 
CLT/UFA (Bertelsmann) have recently launched a terrestrial channel, charnel 5 in the 
K. CLTIUFA with Lyonnaise des Eaux own TPS, the digital subsidiary of M6 (music). 
TPS gamered 100,000 subscribers in the first three months of operation. It carries movie 
and thematic, including women's and sports programming, Arab services on an optional 

*" 7 SkyB, Annuai Report, ( London 1 995-96). 
2a 8 Sky B is the result of a merger brokered by then Prime Minister of England, Margaret Thatcher, 
following a protracted fight between Sky and BSB The deal was concluded following the realisation 
that the market could not support two pay TV operators. 
249 UFA, the TV division of the German entenainment giant Bertelsmann and the leading Gerrnan TV 
production group with 4 fkee TV charnels. including Germany's RTL, the market leader, merged this 
May with CLT (Compagnie Luxembourgeoise de Teledifision) parented by Audiofina. a French, 
Belgium and Luxembourg holding companv and Groupe Bruxelles Lambert. (CLT/UFA revenue: 3 
billion $, eamings: IO5 million $) CLT has been crossing borders as early as in the 1930's to launch 
stations in Germany, France, Belgium and in the UK. 
250 Kirch has reportedly spent 6 billion $ to tie up pay TV rights. 



basis, as well as French networks TF 1, France 2? France 3, Arte 2 and M6. TPS is carried 
on an Eutelsat satellite. 

. The use of DTH-TV's pan regional reach by non-pay broadcasters 

Germany's leading free to air TV cliannel, RTL, which presently belongs to the 
C L T U A  group, has dealt with the challenge of pining access to reasonably priced TV 
product by producing its own progams (talk shows, game shows, erotica and sports). 
Today, it is well supplied with TV production oiitpiit deals with Arnencaii majors such as 
MCAiUniversal, Columbia Tri Star. Warners and Buena Vista. However. Iialf of its 
production is domestically produced and access to siich Iess expensive product is key to 
achieving profitability. UFA's strong production facilities, and favourable co-production 
agreement with Pararnount, are part of CLTWFA's strategy to obtain progams for pices 
rnidway between in-house and licensed TV productions. Acodi, which handles the 
productions destined to French viewers, lias established CO-production apeements with 
UK1s Cloud Nine and Keystone (Disney) wliereby, in exchange for puttiiig up half the 
finance, CLT obtains riglits to the European inarket. Apart from RTL, Pro Sieben 
(controlled bu Leo Kirclils son) is another important (though relatively iinderperforming 
revenue wise) broadcasting heavyweight in Gemany. Unlike RTL, Pro Sieben focuses on 
presenting Hollywood movie packages. The initial public offering of Pro Sieben in July 
1997 of 17.5 million non-voting preference sliares (72DM) was 50 times oversubscribed. 
As of July 9, 1997, shares closed at 94 DM (549) 

A bnef survey of the principal non-pay pan European satellite delivered TV 
channels reveals that most of these have relatively small nurnbers of viewers, but 
substantial reach across the region as a wliole. Tliree French language cliannels, 
Eurosport (owned by TF 1, Canal Plus aiid ESPN) with an audience of 67 million 
households in 43 European countries, Euroiiews (owned by Alcatel and public service 
broadcasters) with an audience of 82 millioii homes in 38 European countries and 
Mediterranean countries and TV5 witli an audience reach of 46.2 million Iiomes in 29 
European countries ( in addition to 12 million lioines in North America, 3 million in Latin 
America and 1.5 million in Afhca) and 3 Eiiglisli language channels: M3C Superchannel 
UK, MTV Europe UK and CNN Iiiternational, allows thern to dominate2j1 the market. 

25L The Discovery Channel, TNT/The Cartoon Nerwork, EBN (European Business Channel) TCC 
(Children's chamel) are also present along along with a few others such as ETI, RIK and RTM which 
serve the purpose of linking scattered minorities such as the Greeks and Chypriots livinl in the UK and 
the Moroccans living in France. Deutsche Welle Fernshen. on a more modest scale than BBC world 
which promotes English culture woridwide, is available in Eastern Europe and aims to promote German 
culture. NHK, through its resional satellite broadcast aims to promote Japanese culture in Asia. Turksat 
serves to extend Turkey's influence in Central Asia and in the Balkans. 



BBC World Television, accessible on 5 continents since 1993, and reaching 23 
million European households, should obvio~isly also be included. MTV Europe is based 
on the MTV global network owned by Viacom and reaches 250 million households 
worldwide, 41 million of whch are in Europe. CNN, owned by Tumer Broadcasting, now 
part of Time Wamer, reaches 170 million Iiouseholds worldwide (but the niimber is 
declining), 75 million of which are in Europe. Tlie seMce is now broadcast in Spanish, 
japanese and Scandinavian languages. Fiiially, NBC Superchannel UK is owned by 
Shoelanco and Virgin Management and reaches over 60 million households in Europe. Its 
business news channel reaches over 1 O inillion European households. 

Al1 of these non pay regional broadcast channels use satellite transmission. 
Reception is either via DTWSMATV or cable. Like CNN, the two top French languge 
channels are broadcast in different languages, Eurosport in eleven different languages and 
Euronews in five different languages. Whereas the Eurosport channel is dependent on 
advertising for funding, Euronews is subsidized by public organizations siich as local 
bodies, European governments and the Eiiropean parliament. The other top French 
laquage channel, TV5, is funded by Fraiicoplione govemment sources witli a view to 
promoting Francophone culture. 

In the context of this paper, TV5 (over 50 million homes worldwide) merits special 
attention because of its ownership structure, content and world reach. Paris-based TV5 
Europe is an association of francophone TV networks which includes RTBF of Belgium, 
SSR of Switzerland, France 2, France 3, INA, Sofirad and the Montréal-based consortium 
Québec-Canada which includes the principal Québec and Canadian broadcasters as well 
as the European members of TV5 Europe. Tlie proFam schedule is cornposed of its 
members' best productions. Emphasis is on information, 15 newscasts a day are 
presented, on education and recreation as well as on constituting a Nortli/South window. 
This latter focus is a particular challenge as tliird world prograrnming is still weak. 
Prograrnrning is broadcast 24 hours a day and is available in 100 countries thanks to 4 
satellites.252 In the province of Québec, TV5 has obtained a market penetration of 
approximatively 4%. 

Satellite t e c h n o l o ~  c m  also be iised as a political tool. For example, Arabsat 
brings Arab and nonArab muslims togetlier accross the Middle East and in Afnca as far 
south as Zaire. 

252 Europe and North Africa are served via Eutelsat LI F 1. Africa and the Middle East via Statsiomair, 
Latin Amenca and the Caribbean via PanAm Sat and North Amenca via Anik El  



It certainly appears from al1 of the above that Europe has consolidated and fùlly 
controls its audiovisual industry. Policies put into place by Margaret Thatcher and 
François Mitterand, for example, retlected their inclination to perceive new technology as 
an opportunity, rather than as a threat. As a result? the UK and France are not extensively 
cabled and can now benefit more rapidly and at less cost from the advantages of a 
t e c h n o l o ~  which is ideal for broadcasting and regional TV. 

. The promise of DTH in other regions of the world 

The promise of DTH TV also Iiolds tnie for other regions of the world as well and 
satellite broadcasters make accomodations for language and cultural difierences as well 
as for monopolies and restrictions on uplinking by doing deals with domestic partners. 
News Corp's STAR TV ( H K ) ,  for example. wliicii broadcasts from Asiasat's satellite has, 
over the past two years, adopted a narrowcasting strategy whereby specialty 
programrning is destined to niche markets. Over 150 satellite TV channels are available. 
For the most part, these are offered in roiighly eq~ial proportion in Englisli. Japanese and 
Chinese. 

hdia and the rest of Southem Asia represent a population of approxiinatively 1 
billion people. Over 500,000 households are DTH TV equipped. Most of the less than 
100 channels are offered in Hindi and Urdu. Newscorp's STAR TV is launching news 
channels in cooperation with Zee TV, India's first and largest private broadcaster. 
Newscorp is backing another satellite broadcasting project there, ISkyB. Doordarshan, by 
far India's largest TV broadcasting piayer witli 75% of the TV viewing market, carries 
several Amencan networks such as CNN. ESPN, Disovery Channel and HBO. These 
networks are workmg on projects to offer pay TV in collaboration with Doordarshan. 

In Latin Amenca, Hughes DirecTV, in order to circumvent local uplinking 
restrictions, is involved with local partners. Its partnership, Galaxy Latin Amerka, sees a 
potential for over 25 million DTH satellite viewers. The understandably largely 
undeveloped Pay TV market representing only a small part of an approxirnatively 70 
million TV households market, has so far adopted DTH TV in preference to cable. 

In Eastern and Central Europe, DTH TV liouseliolds represent approximatively 10 
million households. Russia acounts for most of the region's 80 million TV liouseholds and 
it is heavily regdated. In Central Europe lialf of the region's less than 50 satellite TV 
channels are offered in Russian and the Russian Satellite Comrnimications Company 
cames many of the channels. Eutelsat with 3 channels nonetheless retains a presence over 
the region. 

There is no doubt that the concept of regional and world TV is taking hold. 



PART III: The influence of global corporate strategies and of politics on the 
regulatory environment and on the outcome of the race for a controlling share of 
worid TV 

ERNATIONAI. POI.ITICS ON THE DOMESTIC 

. The crumbling of the wall between telecom and broadcasting; the 
advent of global cornpetition as a sine qlia non 

Policies and principles advanced mder iiiternational trade agreeineiits are 
obviously very mfluential on dornestic policies and the regulatory fiarnework, especially 
in the countries having a stake and seeiiig an advanrage in playing by the niles developed, 
in large part, by the USA. Once adopted, international trade agreements imply the reform 
of the dornestic regulatory environment and out and out lobbying is rendered somewhat 
less effective. 

Though not presently covering broadcasting and the cultural industries, the General 
Agreement on Trade in Services (GATS) agreement on basic t e l e ~ o r n ~ ~ ~ o ~ ~ c l u d e d  in 
February 1997 by 60 countries representiiiy 9096 of the world telecom inarket in volve^^^^ 
deregdation, competihon and market access. In the context of the Global Information 
Infrastructure (GII), which provides for a seainless interactive global intonnation network 
carrying images and messages including entertainment, broadcasting, especially pay TV, 
is bound to be afTected. Another agreement, the Information Technoloby Pact2S5 to be 
concluded under the WTO auspices will give added impetus to the GATS telecom 

253 GATT Husic filecorn. S~rprn note 67 GATS nlso includes the 1994 Annex on Telecom which like 
NAFTA covers enhanced telecommunication senices The essence of a "basic" telecoin service is that 
the message is camed through the communications network without being changed GATS Annex on 
senices and 2. North Amerrcm Free I h r c k  A,yrwnrrtrr, iYqFTA, 22 december 199 1 available in Lexis 
Library, Extra File S. 13 10. 
25r 1. Supra, note 67 at s.XXV1II. Major suppliers must not engage in anti-cornpetitive practices and 
the owners of essential facilities must offer interconnection at non-discnminatory cost-oriented rates. 
The term suppliers includes al1 IegaI entities whet her privately O wned or govemmentally owned, 
including any corporation cf GATS definitions of "service supplier" and "person". 2. 7he Canadian 
Telecornmzinicu~ions Act, s.c. 1993c. 38 is to the same efTect. 
255 7?ze ( f imnto)  Giok  arzd Mail, (26 March 1997) B. 10.3 The current global IT market is evaluated 
at 500 billion dollars. Duties in most of the 40 pankipating countries, for fibre optic cable and telecom 
equipment would end by the year 2000. 



agreements by lowering the costs for consumer telecom hardware and software 
equipment. The current regdatory approacli is technoloa neutral. Teclinology pennits 
borderless circulation of messages and images over different medium i.e. cable, wireless, 
fibre, satellite DTH. The traditional wall wliicli existed in many countries between 
telecom and broadcasting is crumbling. These sectors, and especially pay TV operators, 
not oniy must compete globally with one another. but face competition from telecom 
companies and other diormation highway service providers. Tliere is apparently no 
turning back considering that t e c l m o l o ~ ~  is tliere and that it is already being put to use. 

The concept of a Global Information Iiifrastnicture was given official credence in 
Mach 1994 by US vice-president Ai Gore at tlie first World TeIecornmunication 
Development Conference of the ITU. It was defined by Gore as a "planeta- information 
network that transmits messages and images witli the speed of light tiom tlie largest city 
to the smallest village on every continent." Five principles were said to underly the 
implementation of the concept: private investment, competition, flexible regulation, non- 
discriminatory access and universal service. 

In the context of the Information Society, in which information iias gained an 
importance equal to land, labour and capital as a factor of econornic outpiit. and in the 
context of technological developments in coinputer network applications and their 
widespread use by banks and large man~ifacturers .~~~ for example, and by consumers to a 
lesser degree and especially in the USA, Switzerland and Australia where PC penetration 
is the highest, the birth of such a concept is not siirprising. At a meeting of the G7 
countries, in February 1995, a Ministerial Conference on the Information Society 
embraced the concept of a global information infrastrucutre. Eleven programmes and 
eight principles were agreed upon. These were endorsed in June 1995 at the Halifax 
surnmit of Head of States. The principles retlect those stated by vice-president Gore 
except that universal and non-discriminatory access is referred to as open access and new 
principles are added providing that tlie tirst four (pnvate investment, cornpetition, flexible 
regulation, open access) are to be applied wliilst ensuring universal provision and access 
to services, promoting diversity of content and realizing the need for worldwide 
cooperation with particular attention to developing countries. The GII concept has been 
embraced by non G7 countries such as Korea, for example. In practice, Korea has set 
objectives such as having fibre to the office in major organizations in large cities by 1997, 
fibre to the curb by the year 2002 and fibre to the home by the year 2005. 

In many countries, govements liave elaborated filrther on tlie G7's7 GII policy and 
eventually intend to regulate when tlie systems being developed by private enterprise take 

256 Over 2.3 trillion dollars wonh of financial transactions travel electronically over one network daily 



on a more dennite shape. Precise time objectives for implementation have been set out in 
some of the G7 counmes. Japan, for example, intends to have the network completed by 
the year 20 10 and 100% of its population covered. Many incentives have been 
established to encourage the the 300 to 500 billion dollar network, with underground 
installations requiring an additional 400 billion dollars. The US aims to have al1 schools, 
hospitals, clinics and librairies comected by the year 2000. In accordance with the 
technology neutral approach, networks may be optical fibre, coaxial cable. satellite or 
copper wire. Access will be provided tlirougli smart televisions, portable wireless 
computers and other devices. The 1996, US Telecommunrcatrons Act opeiied 
competition in local, long distance and TV markets and lified restrictions in cross- 
ownership. Experience so far in the US demonstrates that domestic competition (even 
managed) and deregulation are not easy goals to acliieve, or to encourase. Also, 
jurisdictioiial issues sometimes cornpound d i f i c i~ l t i e s .~~~  In Europe, the approach has 
been via the launching of pilot projects. Ail important goal there is the creation of a 
broadband infkastructure interconnecting telecom, cable and satellite networks. France 
Télécom, with its Minitel interactive video text service, may very well be a pioneer in the 
o f f e ~ g  of enhanced telecom services to the consumer. Canada's plans are indefinite 
though arnbitious: Its goal is to biiild the "liighest quality low cost information network in 
the world" and its policy is that competing camers should have fidl access to each others 
services, other than capacity used for carrying broadcast signals. It is gradually opening 
competition in the telco and TV progxm distribution markets.One of the policy 
objectives stated in the Canadian Information Highway Report of A p d  1994 is the 
reinforcement of Canadian sovereipty and cultural identity . 

Most countries recognize tlie need for a global set of niles applicable by 
governments. The USA lias taken the lead in that regard, but it appears tliat Europe, 
particdarly under Gerrnany's leadership, lias also been developing a GII code establishing 
important principles such as the responsibility of tlie seMce provider. The code is 
expected to be the mode1 in the EC. Given the GII's global nature, most participants 
understand the need for a global code. 

Notwithstanding marketing strategies and the politicians' clear wisli to see a GII or 
network of networks, the fact remains that it will iiltimately be up to consuiners to decide. 
Though presently TV rernains separate aiid telco's are limited to offering video on demand 

257 P. Morton, "US Phone Dereplation Set-Back". The /Toro,im) F i n m i a l  Post ( 19 July 1997) For 
example, an 8th Court o f  Appeals ruling (St.Louis) ruled in mid-August that the FCC had over reached 
its jurisdiction in attempting to develop national pricing rules on telecom because the regulation of 
telephone falls under state control. 



(VOD), this may evolve as regulatory restrictions on content diminish and telco's obtain 
broadcast licenses. TV is pari and parcel of the GII concept as it now stands. 

. The erosion of national sovereignty; the shift in the mandate and 
operating mode of esta blished international organiza tions. 

As Hudson Janisch suggests, "participation in an international trade regime clearly 
does derogate fiom national control, and to some considerable e ~ t e n t . " ' ~ ~  Also,IS9 'We 
have to start thinking about the large scale implementation of international principles in 
what we have up to now been domestic policy fonims." According to tlie EC, this should 
apply to the US as ~ e l l . ~ ~ ~ )  However, tlie US'S draft niles aimed at enshriniiig the 
February WTO telecorn agreement. are according to the EC, inconsistent with the WTO 
pact. 

National sovereignty is being eroded somewhat in the face of trade rules and 
technology. Concurrently, as discussed earlier in this thesis, international organizations: 
the ITU,261 Intelsat and Eutelsat and the regulatory Frarnework as we know them are in a 
state of flux as these adapt to new international agreements and trends. As for space law 
and COPUOS, Francis Lyall states the issues clearly and starkly: 

What will be International Space Law' 1 corne from a small jurisdiction,Scotland- where the law 
and the Iegal system have suffered rhrough our having a large. insular and introspective 
neighbour. More recently, Scots law has bern swamped with English and American concepts 

258 H.N. Janisch, "Canadian Telecom in the Era of Globalization" (Mdress to the Angus 
Telemanagement Group CBTA ITAC, Conference on Reinventing Canadian Telecom. Toronto, 29-30 
Apri11997) (Hereinafter the Era of Glohalkcztiott) 
259 H.N. Janisch, "Domestic Impact of Intemational Developments" (Address to the 1997 Telecom, 
Cable and Wireless Surnmit. Insight Conference. 19-20 February 1997 Toronto) overhead #27 
260 "EU dams proposed US telecom laws " The f ïiwutrio) fGrzntzcral Pod ( 6 August 1997) 1 1. The EU 
is concemed with the FCC's draft (July 1997) text on foreign participation in domestic 
telecommunications because it maintains broad and unclear public service factor in licensing decisions 
and allows factors like law enforcement, foreign policy or trade concems to play as well as the "very 
high risk to cornpetition" as reason for licence refusai. Also "EU Wams US on Telecom Satellite mies", 
The (London) Financial Times (6 September 1997) 4. The US mies would allow the US to deny access 
to foreign operators to sel1 digital satellite services on vasue "public interest" grounds or if they 
represent an ill-defined very high risk to competition. Foreign operators would be allowed access only if 
their home countries pass a reciprocal access test. 
26L 1. ITU Report on Tra& Supra note 107. It is advanced that Bequency spectrum allotments and 
standards setting at the supra national level may well become trade issues and eventuallv be submitted to 
the W O ' s  Dispute Settlement Understanding (DSC) procedure implying eventual trade relation which 
eives GATS a degree of enforceability. Recent ly. bv unilaterally establishins benchmark rates, the FCC 
Ci 

has shown some impatience with the ITL's multilateral tiamework. 
2. "Calls: Unilateral Pressure", Ilir htertrntioncrl f i r d l  f i l  hune (Paris), (8 August 1 997) 



regarding the exploration of the Nonh Sea oil fields (. . . )  I note that the Law of England as 
applied to maritime matters throu-h the Admiralty Coun had significant impact. and became for 
most purposes international maritime law because of the dominance of the English forms of 
contract and of English courts and arbitral procedure in settling maritime disputes. (. . .) History 
therefore Ieads me to suspect that US Law rnay become the International Space law - unless we 
foreigners are very careful and detemined. (. . .) By reason of its technical skiils. its domestic 
market and its entrepreneurid attitudes. the USA is a major leader in space matters. That lead 
rnay result in rnuch US Law becominç the language in which problems are discussed and solved. 
The US is pressing ahead with deveioping lesal concepts that cm deal with the problems which 
emerge in space.262 

The FCC has certainly put this doctrine iii play wlien it releases policies regarding these 
issues as we will examine later on in more detaii i i i  tlie riext part of this tliesis. 

. Increasing numbers of mergers and alliances rnay threaten pluralism 
in the media; a shift away from dernand management affects regulators 

Finally, as we have seen, competition autliorities are trying to guard against 
concentration of the media in order to guarantee pluralism. In the past, pluralisrn in the 
media was somewhat constrained by the scarcity of frequency charnels. This n e c e s s ~ l y  
limited the number of broadcasting licensees (and other s p e c t m  users) and this justified 
the regulator's jurisdiction over content. New approaches to the way services are 
regulated need to be developed. As we have noted, the limit, with the advent of 
digitalization and DTH TV technology, is disappearing and attention is sliifting to dernand 
stimulation, rather than dernand management. Hence, shfts in marketing and tarification 
approaches are also under way. So far, in Europe, tlie EC cornpetition authorities have 
been circumspect in the appreciation of rnergers and alliances in the broadcasting indusûy 
as compared with decisions relating to telecorn. 

J.U'NCF: OF DOMF.STIC PoLrTrcs ON -.MG A C C ~  
F THE REGIONAL OR W0RT.T) TV M-ET 

. "deregulating regulators" (not industry) are initiating change to 
implement national strategy 

Globdization, largely a consequence of the application of competition principles, 
deregulation and market access, is tlie curreiit trend. Is industry ptishing regulators or are 
"deregulating" regulators pushing industry? Tliough the two forces undoubtedly act in 

262 Law ami Space T e i e c o a i  .Stp.a note 62 at 4 1 9. 



synergy, it is interesting to note that econoinics. trade and peace are the ciment dnving 
p ~ c i p l e s  of US politics. The Amencan negotiators of the World Trade Organization 
(WTO)263 at a recent session in Washingon, a f f i ~ m e d ~ ~ ~  that "they have siicceeded in 
exporting Amencan values, especially a coinmitment to the undoubted vimes of 
competition." This is echoed by acting USTR Charlene Barshefsky's c ~ m m e n t s ~ ~ j  in 
February 1997 following the successfi~l coiiclusion of the GATS agreement concerning 
basic telecom. GATS principles underlying the trade in services regme, siicli as 
transparency, progressive liberalization of laws_ national treatrnent, most fnvored nation 
and market access are challengmg even the strongest telecom companies. 

Undoubtedly, increased competitioii, and lience globalization, is reiidered possible 
by technological developments in telecom. particularly since the applicatioii of computer 
technology (digitalization and switcliing) to that sector. Telecom represerits a 880 billion 
CDN dollar266 market worldwide. As a whole, the information commuiiicat ion industry 
(which includes the telecorn, computing aiid audio visual sector) represents 6% of the 
world GDP and is growing at 2 times tlie rate of tlie rest of the economy. According to 
the WTO's Director General, ending yoveniment and private telecom monopolies will add 
up to 1 trillion dollars to the world economy over the next 10 y e a d G 7  

The telecom sector is seen as the modem trade route for goods and services. 

Satellites, the ideal platform for regioiial and world TV, are an esseiitial element of 
US and Eiiropean strategy in the ongoing space race which is dependent on satellites for 
communications. Since the end of the Cold War, we are seeing a trend towards areospace 
and defense mergers such as Boeing/McDonnell Douglas which was approved in the US 
has finally also passed EC review. Tliese coiripanies must derive fiinds froin commercial 
applications of space technology to partially finance current expensive space R&D 
projects which are critical to maintaining a cornpetitive advantage in the world economy, 
to retaining high tech jobs and to evolution. 

President Clinton, afier his re-election i i i  November 1996, stipulated that "China is 
the main issue of my second term."268 No doubt, DTH TV technoloby will be on the 
agenda at some point in the îrade talks preliininary to China joining the WTO. 

263 The WTO organization formed in 1995 under the Marrakesh Final Act, Apnl 15 1994, includes 1 10 
member countries (not yet China). Its mission is to administer GATT and GATS 
264 Era of Globalrialion. Supra note 25 8 
2G5 The New York Times, 1 7 February 1997 
266 Industry Canada, News Release, "Canada Welcomes Telecom Deal" 1 (1 5 February 1997) 
267 The (New York) Wuil Streei, ( 18 Febniary 199 1 ) B 1 
268 "China Survey" T h  (Luridotz) Ecut~o~~~~ . s i ,  ( 8  blarch 1997) 22 



. A dwarf compared to telecom, the broadcasting cultural industry's 
"special treatment" is at risk. 

The Administration in the White House wants the issue of cultural exclusion and 
exemption lified out of GATS and the North Arnerican Free Trade Agreement 19921 Free 
Trade Agreement between Canada and the United States of America 1989 
(NAFTAIFTA) sections XXIX(î), 2 10 1 and 2005 re~pectively.~~%is would maxirnize 
access to Canadian and other GATS mernber markets. In its view, programining should 
be assimilated to other -pes of products and services. The matter was a sticky issue 
between France and the USA. The late President Mitterand and Jacques Delors, EC 
President, made sure the cultural exclusion remained in place in the GATT agreements. 
The late President Mitterand stated tliat "a society which abandons the rneaiis of depicting 
itself would soon be an enslaved society". As far back as 1984, an EC directive was 
issued entitled "Television without Frontiers: Green Paper on the Establisliment of the 
Cornmon Market for Broadcasting especially Satellite and Cable" in whicli the 
organization refers (p.33) to the "steps to be taken to counterbalance the dominance of the 
big American media corporations." 

This may not be a case of" Cive ltr d@rence". While the US view on copyright is 
concemed with ffee speech based on economic theory with a view to supporting a strong 
entertainment industry (publishers, producers, distributors), the French approach is 
focused on the individual, the author and is more property based. Nonetheless, the 
Europeans, as we have noted earlier, have with the development of regional TV 
supported by satellite technology and by the TV Without Frontiers Directive, positioned 
their cultural (broadcasting, audiovisual) industry for the likely event that exemptions or 
exclusions from the trade agreements, will for the most part, disappear for tliat sector. 
Politicians in France and in the UK, in the eighties, did not overly favour cable TV 
technology and this has facilitated the European atidiovisual/broadcasting iiidustry's 
successful consolidation and adaptation to change. In strict economic terms, the 
cultural/broadcasting industry is srna11 in cornparison to telecom, IT and space & 
aerospace. 

269 In the meantime. the USA has taken an MFN exemption regarding broadcasting which means that it 
can conclude bilateral agreements without violaring the GATS MFN principle (artII) which stipulates 
that if a WTO country agrees to give a certain country (whether or not a WTO member) a particular 
treatment, the WTO country is obligated to give no less tàvorable treatment to al1 other signatories of 
the Marrakesh Agreement 



. Technology, not lobbying, is the major force 

The USTR clairns that it developed world free trade and cornpetition mies, the 
deregulation of telecom and priorities relatiiig to satellite technology and the information 
hghway. Even though in some countries siicli as in the USA, the lobbying impact of 
major corporations is effective, these new trends have not been brought about only by 
corporate initiative.270 Even major corporations are not sure which strategies to take to 
benefit fiom these ~hif ts .~ '~  Major lobbies cm only delay the regulatory implementation 
of policies especially when these are made in an international context aiid iinder 
international agreements. 

The technology presently being used in various countries affects reyulators which 
are not insensitive to the financial investineiits already made by corporate players. In that 
sense, therefore the choice of technologz is largely in corporate hands and depends to a 
large extent on existing infrastructures. 

Ln fact, if one considers technology and consumer acceptance to be the child of 
corporate endeavours, tliis fact is in my view v e n  influential. 

DTH technology is striking because like the Internet, it is truly borderless and it 
apparently promotes freedom of information which rnay very well become a world 
trend.*72 The Internet has achieved sustained growth rates273 in excess of 100% for each 

270 P. Cowhey, "The WTO and Telecom: Transition to Cornpetition", (Address to the .Amencan 
Enterprise Institute for Public Policy Research, Washinston DC, 2 1 March 1997) 
27' AT&T1s 1997 1st quarter results reporting big profit drops because of pricing pressures, decline in 
long distance rates and the costs of entering new business; Nortel's record profits for 1997 1st quarter 
results from it taking advantage of growth in private networks and wireless 
272 Declartrlmn of Rights, S[rpra note 1 27 s 1 9. adopted wit hout dissent by the jeneral assembly 
proclaims "Everyone has the right to freedom of opinion and expression; this right includes the freedom 
to hold opinion without interference and to seek. receive and to impart information and ideas through 
any media regardless of fiontiers." Because it did not require signature or ratification. strictly speaking, 
the Declaration may not be a legal instrument though it certainly cm serve as a starting point to the 



of the past 10 years. Also very sigmficantly, DTH iechnology eliminates an intemediary 
between the broadcaster and the consumer or TV household and therefore, in principle, is 
more cost efficient. In fact, DTH technology is, in that regard, closer to traditional over 
the air broadcasting than is cable TV. 

Though over the air TV forms the larpest market worldwide witli an estimated one 
billion TV sets, it cannot accomodate a substantial increase of ciiannels iiniess these can 
be delivered in digital forrn. Also, it is nor the best suited medium for interactivity. 
Currently, the most popular and major medium for interactivity is telecorn. 

. DTH satellite technology permits a more efficient and profitable use of 
spectrurn 

The practice of transmitting TV sipals by terrestrial means will slowly fade out as 
cable TV and DTH satellite TV become more available. Radio Frequency spectrum will 
be better used for the narrow band spectnim reqiiired by new wireless services. Spectmm 
value including DBS orbital slots raises several bi l l im dollars for the US govement. Up 
until now, broadcasting has used a lot of spectnrm space as it requires broadband, and 
broadcasters have not been payng for analog spectnirn use. A bill discussed this sumrner 
by members of the U.S.House and Senate Commerce Cornmittees discussing plans to 
allow broadcasters to borrow billions of dollars worth of spectnim for free suggests that 
the transition to digital TV should be completed by 2006, though the FCC would be 
authorized to gant TV stations an extension if less than 85% of a market's population is 
not able to receive digital signal (a very likely event). In the meantirne, analog spectmm 
would continue to be used. 

It seerns clear that al1 the rnerits of DTH technology have been reco~mized by US 
authonties and that satellite operators sticli as Hughes DirecTV will make effective use 
of DTH technology. 

advent of customary international law. 
273 WDTR, sipra note 73. According to the ITU World Telecommunication Indicators database, 
Internet Society, there are well over 27 million users and two thirds ofthese are in the USA 



. The game is on for world television 

It is apparent fkom earlier sections of this tltesis that, notwithstanding the politically 
and economically rnotivated production and airtime quotas and exclusionsi 
from GATS (and NAFTA) of the cultiiral sector and of broadcasting in particular, the 
game is on for World TV. This game is not limited only to the support medium perrnitting 
worldwide or regional TV reach sucli as the satellites operated by Hughes, PanAmSat and 
SES/Astra, for example, but includes the distribution of similar TV products worldwide 
by companies such as News Corp, Time Warner, BBC (World), and to a lesser extent 
Canal Plus, Première and the TV5 Consortium to name but a few. Broadcasting, like 
other sectors, cannot resist the forces of globalization and of technological progress which 
make it possible. 

Emerging markets, especially in the Far East as well as in Central Europe, are 
likely to provide in the not too distant fiitiire a market of relatively well-off consumers for 
TV and entertainment products. The American market for entertainment products is 
mature and pay TV needs to be developed more in the European market wliich already 
possesses the necessary satellite infrastnictiires. DTWTV via satellite is already very 
popular there thanks to some of their politicians' foresight. 

. Digitalization is not a positive reinforcement factor for the audio-visual 
industry overall 

Globalization, combined with the impleinentation of digital technolog-y which with 
regard to broadcasting permits a sipificaiit multiplication of channels and more efficient 
use of the spectrum, appears to present an opporhinity for broadcasters and content 
providers. It may, in fact, be an opportunity only for large organizations witli substantial 
production and marketing budgets. Consider, as explained earlier, that popiilar TV 
content consists first of blockbuster films, sports and news; second, local TV and third, 

2741. GAKTS, Supra note 170 at 
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Amencan style TV shows known as fiII-ins. Blockbuster costs on occasion surpass the 
200 million dollar range and in addition often require half the amount for marketing 
expenditures. Obviously, studios depend on foreign markets to recoup costs and foreign 
rights fetch high prices. 

An andogy to fùrther illustrate the point is tlie publishing industry. Globalization 
and world trade phenornena necessarily mean access to a larger nurnber of consumers but 
these, though a Iarger selection of titles is amilable, do not overall consume, to any 
substantial degree, a much higher nimber of titles than in the past when tlie nurnber of 
titles was less. On the other band: roughly the same number of heavily marketed 
blockbuster as in the past sel1 well world wide. (In tliat regard, Disney and 
Universal have scaled down their production by 30% in order to allow more space in the 
market for their blockbusters). With regard to broadcasting, a c- iieed for new titles 
or TV programs is created, however, on the whole, such material as, for example, 
American style "fill-in" TV series, which are sold by the foot, is not that profitable to 
produce III the first place (except children's cartoon programming) and any advantages 
gained by expanding markets is offset by increased marketing expenses and possibly new 
cornpetitors, such as film studios wliich can readily absorb added costs witliin their 
existing marketing department budgets. I t  is extremely important to note tliat more jobs 
will be created to produce more content, but the audio-visual industry, in general, will not 
necessady be reinforced. 

On the other hand, the multiplication of cliamels will bnng about the need to 
increase pay TV's share of the market. This is because, unfominately for broadcasters, 
corporate advertising budgets, especialiy oiitside the USA, are far less elastic than 
charnel supply. 

The entertainment indiistry in the USI at first very enthusiastic about the 
lnfomation Highway, has more recently become more circumspect. In addition to culture 
clashes with telcos, digitalization poses Iiuge copyright enforcement problems especially 
in a borderless context and in the privacy of the home environment. Bell Atlantic's TELE- 
TV venture set up in 1994 to provide traditional and interactive entertainment, 
information and educational programs over its and Nynex (now due to merge with Bell 
Atlantic) and Pacific Telesis's (since bought by SBC) networks, had a relationship with 
Michael Ovitz and the CAA talent management agency. It cut back operations drastically 
last April. The experience has not been conclusive nor has Time Warnerls/US West's pilot 
project in Orlando. 

Time Wamer, one of the largest entertainment conglomerates (owner of 
HBO, the largest pay TV service, owner of Wamer, the largest grossing movie studio, 
owner of Wamer Cable, the second largest cable TV network in the US) entered into a 



joint venture with a telco, US West and Tosliiba, a consumer electronics manufacturer to 
provide programrning, cable TV and voice telephony over an interactive electronic 
highway. Recently, Americast, the 100 million dollars a year venture started up in 1996 
by Disney and 4 telcos including SBC Iias eliminated its programming and marketing 
departments. niese will shift to Disney's televentures division and to programming and 
marketing departments of each telco partner. Time Wamer and Americast ciaimed they 
had an advantage over TELETV because tlieir veiitiires included a content partner. Some 
telco's such as Bell's Media Linv have been going it alone trying to develop content and 
interactive services in-house. Despite the efforts and means deployed the operation is also 
inconclusive and disappointing for Bell. 

The motion pix industry sees problems witli digitalization pev sr. Recently, for 
example, it c o ~ n p l a i n e d ~ ~ ~  that film previews were being copied by screeiiiiig attendees 
with the help of lapheld mini camcorders. 

For cable and PTO1s in general, TV not PC is the access device to the information 
highway. The IT industry of course tliinks the contra-, though its position Iias recently 
been watered down with Microsofi's piircliase of a stake in cable (Comcast). Hughes is 
involved in both the TV and the PC with DirecTV and the DirecPC Spaceway project. 

. The scramble to offer multi-channel digital quality TV; DTH satellite 
TV operators v. cable CO'S v. telco's 

The telecom and cable TV iiidustry (and tlie cornputer industry) are not as 
commercially ready as DTH TV providers are to offer multi-chamel digital quality TV 
sevices and they are currently experimenting with tying the success of tliat product i.e. 
TV, for which there is a proven market ( 1 billion sets worldwide) to other services such 
as htemet and interactive vide0 services. MCI, recently launched "Real Net~ork"2~6, 
which will for the first time deliver live and on dernand audio and video over the htemet 
to audiences of 50,000 and more. M C k  Iiigli speed backbone network map create 
opportunities for the internet as a broadcast medium. ABC news and ESPN may be 
arnong the first users. 

275 L. Lee, "Instant Bootleç Videos Haunt Movie ndust ry. The b~terr~otior~ai Herclld Tribzrne (Pnrzs) 
( July 1997) 
276 L- Kehoe, "Microsofi, MC1 look at TV style broadcasts". The ILor~du>) F~mi~crtrl ïïmes (6 August, 
1997) 13 



Cable has the higher bandwith CO-axial netwoks necessary to permit the carriage of 
broadband video. Co-axial cable has more capacity than the twisted pair iised for 
telecom. It can carry voice telephony, by definition interactive, however, its weakness lies 
in that it lacks high performance switching capability. This is because the network is 
based around tree and branch type stnict~ires. Telecom, on the otlier haiid, Iias a switched 
network architecture permitting access to siibscribers in the wider as well as local areas. 
However. telecom has narrowband iietworks whicli are insufficient to provide video 
services. With digitalkation, the distinction between broadband and narrow band is 
diminishing. The goal is to own an infrastnicture capable of canying broadband and 
narrowband. The Vidéotron network in Montréal is capable of switching aiid broadband 
capacity. Cable has a credibility gap witli regard to interactivity and digital service. The 
industry, notably K I ,  raised expectations in the 80's and raised rates. TC 1, Iiowever, 
failed to deliver in the 90's. Billions of dollars are needed to upgrade the system which is 
already heavily indebted. Rogers Wave system (3.500 siibscnbers) is fastêr than the 28.8 
dial-up modems and 128Kps ISDN offered by telcos, Iiowever, because of cable's tree 
and branch stmcture, as more people on the block use it, connections slow down. Video 
quality is low. Moreover, the Wave is slower than the ADSL system telcos such as Bell 
plan to introduce. In the end, the critical factor will be user interface and price. 

In many countries, telecom and broadcasting have traditionally been barred from 
entering each other's markets. This has Iielped cabie meet competition from the increasing 
success of DTH satellite TV which also oKers a wide selection of channels. In Europe, 
some PTO's are already players in cable TV. Deiitsche Telekom, Telstra (Sweden), PTT 
Netherlands and France Tilécom are notable exarnples. Where PT03  provide cable TV, 
there is less pressure for them to provide alternative entertainment. Companies such as 
BT, which is prohibited from offering video entertainment before the year 200 1 , have 
been providing multimedia, testing VOD and have been selling satellite dishes. In order to 
ensure a source of revenues, France Telecom Iias insisted during VOD trials that cable 
CO'S use its telecom lines, even though the lise of phone lines is not teclinologically 
necessary. VOD service is appealing to telco's because it is not considered a broadcasting 
service and therefore not subject to broadcasting's stringent regdatory reyiine with 
respect to content. VOD may well represent a huge market if one considers that the VCR 
market counts for approximatively 250 million VCR machines worlwide. VCR's are very 
popular in Europe and Asia. 

As deregulation occurs, cable and telecom will be allowed into each others 
markets. In the UK, cable has been allowed to provide voice comrnunicatio~is since 1987. 
The telecom market is interesting because it is much larger than cable and more profitable 
once the basic ~ a s t r u c t u r e  is in place. Cable is gearing up to provide telephone service 
in many countries such as the Low Cotintries and Hong Kong, for example. h the US 
where "cable telco cross ownership" Iias traditionally been banned by the FCC, telco's 



banned fkom offering cable TV in telephone service areas and limited to VOD (the latter 
two of which have been contested in Court under the 1st Amendment) and cable and 
telcos rernain regulated at the state as well as at the federal level, entry into each other's 
sectors, though encouraged by the 1996 Ïklecommunrcat~on Act, has been very slow and 
the two industries are not, to the regulator's dismay, invading each others turf. Cable CO'S 

such as US Continental Cablevision CO.- one of the largest Intemet service providers, 
launched the first commercial access to tlie lnternet over cable in 1994, have allied with 
cornputer cols to offer broadband Internet services vra cable. 

In some countries, such as China and India, for example, tliere is ciirrently no wide 
selection of channels, in some cases only one and tliese are usually governinent 
0perated.2~~ In response, private enterprise has in some countries set up cable networks 
which have proven popular. Some US cable coiripanies have global activities. Continental 
CableVision for example, has a joint venture in Singapore and in Mexico wliere it has an 
alliance with Telmex. In other countries, such as Thailand where cable was illegal, the 
cable CO now works in cooperation with tlie telco and uses its lines. In Asia. STARTV1s 
(Asiasat) programming service is popular and counts over 200 million viewers, though in 
many cases not over DTH as it is often expensive and like the Internet, illegal in some 
countries .278 

There has been a high failure rate among meger and acquisition alliances (Tirne 
Wamer, TC1 & Bell Atlantic; SBC & Cox) and teclmology sharing in the US. There is no 
doubt that TV is more mature than interactive information highway services. 

There are twice as many TV sets around the world as telephone Iines. Consumers 
are interested in TV and most in having a variety ofchannels to choose tiom. DTH TV 
satellite technology is the only sipificant commercialiy ready technology capable of 
offering a wide selection of digital qiiality cliannels. 

In addition, DTH satellite technology is now capable of offering interactive TV 
services and spot beams targetting specific geographical areas to a certain degree. 

277 This is changing - China this June. for the tirst time allowed a film and television Company to go 
public. This may imply a loosening of the  tiyht yovernment grip on the media in favor of some 
shareholder power in deciding what China's 1.2 billion people watch on TV. Partners in Wuxi Zhongshi 
are al1 subsidiaries of China Central TV (CCTV) wliich plans to become a world class TV power by the 
year 2000 
278 The Indian govemrnent's recent ban on DTH is being challenged by ISkyB based on the allegation 
that the goverment exceeded its regula to~ role and violated the constitutionally guarantee fkeedorn of 
expression nght by prohibiting a mode of transmission. "India'sTV Curb is Challenged", World News 
Section, 7he mm York) Wall Street Joiwrral, (23 Jdy  1997) A14 



If Cable TV somehow fits into telecorn's grneplan, it may eventually be subsumed 
therein. US West's rnerger with Continental Cable Vision in November made the Baby 
Bell the largest cable Company in the U S .  It assumed 5.5 billion dollars of Continental 
Cablevision's debt thereby providing capital for the six year 1.35 billion dollars upgrade. 
Telco's are cash rich but must quickly adapt to global deregulation and competition which 
means adapting to charging lower prices for basic teiecom use. In order to inaintain 
current revenue and profit levels, telecom CO'S are not only establishing global alliances to 
attract custorners andor serve global compaiiies worldwide, these companies are also 
examining what enhanced or non-basic telecom seMces can be offered witli their existing 
infrastructure and in the USA, where cable penetration is high? whether or iiot cable cm 
complement their infrastructure and fit in their garneplan. US West has easy access to 
customers of Nynex, Arnericatech Corp. Pacific Telesis Group and Bell Soiith Corp. 
where Cablevision has systems. 

This has to be cable's main attraction as ihoiigh gowth in that industry in the US is 
relatively b r - i ~ k ~ ~ ~  for a mahlre industry, performance is poor and prices have been 
regulated by the FCC since 1993. Cable was last year's worst perfoming iiidustry in 
Standard&Poor's 500. To maintain gowth and to justib higher prices, cable cors in the 
US have been offering premium cliannels and pay per view. Sweden and the Netherlands 
have a well established cable network. The sarne is not mie of France, Germany 
(relatively speaking as it is home to a leadiiig cable operator worldwide with over 14 
million subscribers) Italy, the UK, Austria? Finlaiid, Norway and Denrnark, nor of Hong 
Kong, Japan, Korea and Australia though al1 tliese countries have well established 
telecom networks. The EC Commission is encouraging other European networks to use 
national cable TV as a basis for comm~inication infiastnictwes including telecom. 
Elsewhere, Chile's PT0 has bouglit cable TV interests. 

. Overview of the US communications regulatory framework and the domestic 
debate on DBS services 

The Federal Communications Commision (FCC) was created by tlie 
Communications Act in 1934 and given tlie task of regilating interstate and foreign 
commerce to ensure rapid and efficient nation-wide and world-wide wire and 
radiocornmunication services with adequate facilities and reasonable charges. As an 
independent agency, the FCC reports to Coiigess, not to the President. The FCC carries 

279 Compared to 1995, cable's share of the nonbroadcast market declined 
9 1% in 1996. Two million new subscribers were added. nearly as many as 
up in the same period. 
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out a judicial (settling complaints between and against communications service providers) 
and a regdatory role. Its judicial role is subject to review by the federal courts. The 
Commissioners are narned by the President and confirmed by Congress. Cornplaints are 
heard and the FCC's decisions are enforced by its appropriate operating bureau of which 
there are 6, narnely: Field Operations, Wireless Telecom, Mass Media (Broadcasting), 
International Bureau, Cable Service and Common Carrier. Other prominent players 
include the US Department of Justice-Antitrust division, telecommunicatioii section 
whose scope extends to activities likely to Iiave an effect on US consumers or companies 
exporting from the US. The Federal Trade Commission receives notices filed on 
cornpetitive issues. International commerce and iiitellectual property cornes iinder the 
ambit of the department of State's bureau of international commerce and intellectual 
property. State Regulatory Commissions Iiave autiiority over telco rate issues and local 
governments have authonty over issuing fraiicliises for the use of public rights of way. 

With regard to broadcasting, the FCC lias the authority to issue licences in the 
"public interest, convenience and necessity". Public interest at the outset was associated 
with the avoidance of harmfùl interference between communication services and the basis 
for the FCC's excercise of control was that of spectrum scarcity. The First Amendment of 
the US Constitution forbids any regulation of program content. 

Broadcasters like satellite carriers (and uiilike cable and telco's) are regulated at the 
federal level only. As broadcasters are not cornmon carriers280, they are iiot obliged to 
guarantee access to their services or reqiiired to sel1 or give time to al1 wlio seek to go on 
the air, nor are they subject to rate regulation. Programming is the sole responsibility of 
broadcasting licensees. Hence, the conundrum between the public interest associated with 
spectrum scarcity and the broadcaster's right to freedom of speech. 

Broadcasting is regulated as commercial or non commercial, that is, fimded by 
government or viewer donations as per the Public Broadcasting Act of 1967. No 
commercial station in the US is owned by the govemment. Commercial fiee TV is h d e d  
by advertisers. Under the Prime Time Access Riiles, TV stations in the 50 largest markets 
owned or affiliated with national networks can broadcast no more than 3 Iious of 
network entertainment during prime time liours. At least half of al1 commercial stations 
are affiliated with the four national networks. Affiliates carry network program and 
advertising spots, however, the national networks leave dots open in their feeds in which 
affiliates can insert local advertising. Local ads airing during nerwork shows are said to 
represent 40% of affiliates' revenues. 

Cornmon carriers are not defined in the 1934 Communications Act. The cornmon Iaw definition 
irnplies the non discriminatory oEenng of a service to the public at large 



The FCC concerns itself with ownership requirements and applying concentration 
of ownership (newspapers and cable interests witli overlapping service areas) rules. 
Section 3 IO b(3) and (4) of the 1934 Communications Act provides benchmarks for the 
consideration of foreign acquisitions of broadcasters (and comrnon carriers). These limits 
(25% foreign ownership limit on the licensee's parent company) can be waived if approval 
is in the public interest. Public interest factors c m  be related to competition. Public 
interest factors evolve. For example, in the BT/MCI common carrier acquisition (still 
under review by BT), reciprocal market interest and foreign market opportiinities for US 
firms were taken into consideration. This lias apparently not yet been applied to the 
broadcasting sector. It is ve- present, however. in the proposed Dornestic and 
International Satellite Consolidation 0 r d e J 8  wliich provides that non-US-licensed 
satellite systems (common carriers) will generally be able to provide satellite services to, 
from or within the United States to the extent that foreign markets allow eftèctive 
cornpetitive opportunities for US satellite systems to provide analogous services. 

We need now to take a look now at the domestic debate on DBS services. As we 
have noted earlier in this paper, the US since the early sixties was very much behind the 
creation of international global satellite services. C O M S A T , ~ ~ ~  acted as the US signatory 
to htelsat. As explained earlier, the US was also actively involved in the international 
discussions t a h g  place in the ITU fonim with regard to the use of the geostationary 
orbit, the possible regulation of foreign coiitent and planning for the satellite broadcasting 
service over its region in the early eighties. 

It wasn't until 1979-80 that domestic DBS was brought to the forefiont in the US. 
In preparation for the 1983 RARC, COMSAT's Satellite Television Corporation 
announced its plan for a commercial domestic direct broadcasting system to offer pay TV 
and supplementary TV services. 

This penod coincided with moves towards dereylation and competition initiated 
under the Reagan administration. From the outset, the broadcasting industry was fiercely 
opposed to DBS because it feared that DBS woidd destroy the economics of TV stations 
which provide local service.283 Since affiliates, according to broadcasting lobbyists, 
obtain approximatively 40% of their revenue from local ads airing during network shows, 
DBS's ability to offer distant signals means tliat viewers won't see local ads and cannot, 
therefore, be counted in the local domestic audience. This may impact broadasters 

281 FCC, in the Matter of Amendment of the Commission's Regdatory Policies to hllow Non-US- 
Licensed Space Stations to Provide Domestic and International Satellite Service in the United States, IB 
D 96- 1 1 1. 96-2 10 (9- 14 May 1996) (hereinafier F o ~ . e ~ ~ n  LLicerrsed Space Stations DISCO II) 
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revenues as advertisers will insist on paying lower rates for spots. The very heart of the 
network system appears thus to be in jeopardy. Tlie FCC's chairman, Charles Fems, 
responded that the FCC's responsibility in addition to " protecting the economic interests 
of those it regdates, extends to ensiiring tliat the piiblic obtains the maximum seMce 
available tlirough the existing technolo~g as well. ,1384 

In the autumn of 1980, the FCC concluded tliat DBS was not a teclinical problem 
and that it should not be reeulated either as to content or ownership and a piiblic inquiry 
was launched by n o t i d g 5  A bid for the tirçt DBS licence for offenng 3 pay TV 
channels was made at the end of 1980 bv Satellite Television Corp. and placed the 
following Spring in the FCCfs docket.2g6 Tlie FCC issued a Notice of Proposed Policy 
Statement and Rulemaking, accepted Satellite Television Corporation's application and 
invited applications for other DBS liceiices. hi the summer of 1982, the FCC unanirnously 
adopted the Report and Order setting out policies and rules for interim DBS. 287 
Throughout this tirne, in addition to the FCC's Cliainnan, Charles Fems coiicem for 
ensuring maximum service for the piiblic, the FCC was encouraged by the Reagan 
administration to adopt a deregdatory approacli to DBS. 

Meanwhile, the broadcasting industrv which in the US,28R as opposed to the 
European broadcasting industry, is profitable and lias closer ties with the studios, had no 
success in convincing Congress or tlie FCC on its point of view. In addition to its 
argument on the threat DBS poses to the economics of the TV industry, it asked Congress 
to consider that local TV is in the public iiiterest289 and that the networks liad a better 
use, such as HDTV, for the 12GHz spectriim to be reserved for DBS. Tliouyh pnor to the 
hearing, the argument that local TV is in tlie piiblic interest stirred some positive 
reactions, the hearing itself was a failure aiid Congess did not take the matter further. 

28J "ABC and Fems fence over DBS". Brondc~zsirrig (25 August 1980) at 33 
2 8 5 ~ ~ ~ ,  Notice of Inquiry, Inquiry into the Development of Regulatory Policy in Regard of Direct 
Broadcasting by Satellite for the penod following t h e  1983 W. No 80-603 (29 October 1980) 
(hereinafter DBS rzdemukzng) 
286 FCC, Order in the Maaer of Satellite Television Corp.. GD 80-603 ( 3  April 198 1 ) 
287 FCC, Report and Order. In the Matter of Inquiry into the Developrnent of Regulatory Policy in 
Regard to Direct Broadcast Satellites for th Period Following the 1983 Regional Administrative Radio 
Conference (RARC), 90 FCC 2d 676 ( 1 983) 
288 The motor of the industry are the four networks: ABC which belongs to Disney Co., NBC, a 
General Electric Co. unit, it remains the country's top rated network even though viewership of NBC 
has slid by 10% in the Iast season, CBS a unit of Westinghouse Electnc and finaily, Fox Broadcasting 
Corp., a News Corp. unit. 
289 U.S., hearing before the Subcommittee on Trlecommunications, Consumer Protection and Finance 
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Ultimately, broadcasters were simply seen as trying to prevent a potential new source of 
competitive video programming. 

Since that time, the broadcasting industry Ilas had no choice but to take its 
cornplaints to court. In 1984, the National Association of Broadcasters tiled a petition 290 
with the US Court of Appeals for the District of Columbia Circuit to review the FCC's 

79 1 DBS Report and Order. In essence, the Court confirmed al1 the FCC's decisions- 
except its decision to not apply to DBS the same regulatory restrictions as tliose applied 
to broadcasters. The Court affinned that DBS clearly fits into the definition of 
broadcasting under the Communications Act of 1934 and therefore shoiild be subject to 
the same regulatory restrictions. 

Consequently, Congress passed the 1988 Satellite Home Viewer Act (set to expire 
in 1999) which permits satellite operators to offer customers network programs in 
exchange for royalties. Service was liowever limited to households unsewed by cable or 
who couldn't get a clear signal via rooftop antenna. Interpretation of "clear signal" is 
linked to the strength of the antenna signal ineasured against the FCC standard. The Act 
was amended in 1994 because DTH was very popular and was in fact serving viewers 
who in an objective sense already had access to clear signals. However, consumers 
applied a subjective standard thus making the 1988 Act difficult to enforce. The 1994 
amendment provided that the burden of proving that customers are legal, fell on satellite 
carriers. Since, ABC, NBC, CBS aiid Fox as well as local affiliates have filed 292 
lawsuits in North Carolina, Florida and Texas against Pnme Time 24, the biggest satellite 
provider of network signais, accusing Prime Time 24 of illegally sending out of market 
network signals to subscribers. Other satellite providers of network signals belongmg to 
TC1 and Prime Star have not been sued. Prime Time 24 captures network signals fiom the 
East and West coasts via satellite and sells the signals t h  DirecTV and Echostar to dish 
owners. 

Political pressure is on to foster coinpetition. To be fùlly competitive with cable 
and terrestrial broadcasters, DBS needs to be able to offer network progamming. On the 
other hand, the network affiliate systein is at the Iieart of the Amencan broadcasting 
indusûy. This is the issue which will be in Congress' hands. Elements of a solution can 
perhaps be found in technology. If, as Ecliostar alleges, it is possible to beain local 

290 National Association of Broadcusters v. FI *( ' 740 F . d 1 1 90 ( 1 984) 
291 i.e. regarding the FCC's power to approve DBS even if it is non-local broadcasting. the FCCts power 
to not impose ownership restrictions, the FCC's power to reserve I2GHz bands for DBS and the FCC's 
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stations according to zip codes, the DBS iiidustry could work with the broadcasting 
industxy along the same lines as the cable iiidust- whereby local stations have a right to 
the exclusivity of the network signal entering the market. DBS channel capacity could 
not, however, accomodate the more than a thousand broadcasting stations operating in the 
US. Depending on Telesat's satellite specifi~ations~ this impediment could perhaps be 
overcome with help f?om Canada. 

In addition to being a concem of the broadcasting industry, the issue is important to 
DBS operators' marketing strategy as local TV in the US is popular. Prime Time 24 is 
lobbying for legislation that would authonze the delivery of network sipals  to wider 
audiences and proposes to legitimize a subjective clarity of signal standard for consomers 
- this would of course take the teetli out of tlie Satellite Home Viewers Act to the 
detriment of broadcasters as such a standard is iirienforceable. 

. Cable CO'S situation in the U S  is affecting DTH satellite growth there 

The cable industry is regulated at the local, state and federal level. Local licensing 
requirements for gaining access to poles and riglits va- widely. State and local 
authorities have jurisdiction over basic senice rates. tlie ganting of Franchises to public 
rights of way and the imposition of customer service requirements. Regulation at the 
federal level was the result of pressure froin tlie broadcasting industry. 

In 1962, the FCC claimed authority over cable based on its ancillary impact over 
broadcasting which as noted above is under its jurisdiction by virtue of the 
Communications Act of 1934. The FCCfs j urisdiction over cable was confirmed by the 
Supreme Court in 1968. The FCC imposed cable TV and broadcasting cross-ownership 
rules and must carry (local broadcast station) niles.Developed over time, the Syndex rules 
prohibit cable f?om importing cliamels by satellite or microwave for wiiicli the local area 
broadcaster has purchased rights. The local broadcaster can compel a cable carrier to 
delete progams for whicli rights are locally Iield. 

Despite the growth of cable and its evolution from a service provider to homes 
having difficulty receiving signals to a successfi~l provider of pay TV sucli as Home Box 
Office (HBO) service and local broadcasting sigals, the broadcasting industry flourished. 
Hence, niles granting local broadcasting stations exclusivity to protect them against the 
retransmission of syndicated programming via cable were abolished in 1980. In 1984, the 
Cable Act deregulated basic cable rates and encouraged cable growth. Coiigress assumed 
there would be cornpetitive alternatives to cable such as DBS and MMDS, but these 
were only nascent. 



In 1992, cable was re-regulated under tlie 1992 Cable TV Consumer Protection 
and Competltion Acr in order to stimulate cornpetition on multi-charnel video- 
prograrnming and in order to put consumer protection mechanisms in place through the 
establishment of rates. Congress was most displeased with TCI (the US'S largest cable 
operator) because it had created incentives for cable programmers to refuse access to 
programming by other delivery systems siich as DBS, for example. The must carry (local 
broadcast station) rules were codified piirsuant to a federal appeals court decision in 1985 
which had overtumed the niles on constit~itional grounds, and tied to retraiismission 
consent whereby a station can opt for a mandatory camage or make carriane subject to its 
express consent. This ieaves the door open to negotiate compensation in lieu of copyright 
licence payments. Overturned in part in 1994,"j the "must carry" broadcast rules were 
upheld on March 30, 1997 in a 5-4 drcision by the US Supreme Court tlius ending a 13 
year battle by the cable industry. It was against niles which force cable operators to carry 
channels they don't want to carry such as sinal1 cliamels, start-ups, and specialty 
programmers on their cable boxes wliich are strained for space. Most have iiot yet corne 
up with the hefiy investrnents needed to go digital and thus offer only a liinited nurnber of 
channels. Justice Breyer wrote: "1 do not deny tliat tlie (law) extracts a serious First 
Amendment price." However, Justice Breyer and the other members of the majority 
appeared to be swayed by the fact tliat Coiigress had thousands of pages of evidence to 
support its decision to enact the rules. 

In the light of the above, it is easy to understand that in contrast with the 
broadcasting indusûy which was against DBS technology altogether, the cable industry 
did not oppose the deregulatory approacii during the dornestic DBS debate. Though DBS 
is definitely nowadays a competitor, cable. as can be seen frorn the precediiig paragraphs, 
has dways been pro-deregdatory and it could not therefore very well suygest a different 
medicine for a competitor. Most probably. Iiowever, the cable industry in the FCC forum 
will insist that the "must carry" rules also apply to competitors sucli as DBS systems. 
Hence, though the "must cany" decision (in the current mostly non-digital context) is 
"bad" for cable, it may turn out to provide short terni protection against a massive market 
invasion by DBS systems. DBS' technology for canying local stations is as yet unproven. 
In the medium terrn, rapidly developing DBS technology is bound to solve difficulties in 
fulfilling the "must carry" nile (Le. spot beaining by zip code). In any eveiit, with the 
inevitable advent of digitalization, the inconvenience for cable of the "must cany" rule 
which in some ways is similar to Cancom, will no longer exist, surpassed by technology. 

293 The case was sent by the Supreme Coun back to a lower court for review of Congress' justification 
for enacting the "must carry"ru1es: the 1992 Act was seen to be content based regulation of video 
speech and economic findinss may be insufficienr to nullify cable operators First Amendment right as 
prograrnmer/distributors. 



We need next to consider how DTH growth in the US has been affected by the 
situation of its cable industry. 

Hughes Corp's introduction of the DTH TV product in North America in the early 
nineties was a huge success though fi-ouglit with dificulty. Success occured in the 
eighties afier the second false start to introduce that technology was incurred by a 
consortium composed of NBC, News Corp., Cable Systems and Hughes. Failure was 
largely due to the partners clashing strategies. Hughes, the largest maker of commercial 
application satellites, held a license to a liigh powered DBS orbital slot. In tlie early 
nineties, tlie Company obtained the green liglit fiorn its owner's (GM) board to persevere 
in bringing DTH services to the market, and, if possible, try to find a partner for that 
venture. The business in itself seemed lucrative enough in comparaison to cable as oniy a 
few million customers were needed to break even. The technolo@cal goal set by Hughes 
was to marry a tiny dish-compatible satellite desiped for the US Naw witli digital 
compression technology capable of compressing material by ten times its size. USSB (US 
Satellite Broadcasting Inc., a unit of Hubbard Broadcasting, paid 125 million dollars for 
5 transponders (electronic device on the satellite that sends and receives signais). 
Breakdown for the initial investment of 1 billion dollars was as follows: 750 M$ for the 
satellite, 150 M6 [iom USSB (including paynent for the transponder space) and 100 M$ 
fiom Thompson (RCA) which was to develop the consumer set-up technoloby in retum 
for a manufactunng contract for the first million iinits. Three million subscribers were 
required to break even. 

Nohnthstanding the introductory success, it is unlikey that DTH will become the 
generalized mode of receiving TV in Non11 American before the millenitim. This is 
because most of the market is cabled and substantial amounts of institutional and private 
h d s  are tied up in cable companies which are indebted and not cash rich. The same 
situation existed at the origin of DTH-TV technolo~y's first false start in the eighties when 
CBS Communications and Western Union let tlieir DTH licences lapse afier having spent 
millions. At the same time, cable companies had 35 million households lined up and the 
industry was highly leveraged. When the financial situation of cable will evolve one way 
or the other, DTH-TV may take off in the US. Resolution of the cable industryfs financial 
situtation could occur in the event, for example, that telecorn companies were to purchase 
cable CO'S. 

Ted Turner, vice-chaiman of Time Warner tlie TV and entertainment empire (12 
million cable subscribers), founder of CNN, sold Turner Broadcasting systerns to Time 
Wamer for 7.5 billion dollars last year. At a conference in Toronto in May 1997, he 
advised: " We may have to sel1 out to teleplione companies in the future if tliey give us 



too much trouble, so we want to maintain good relations with them (...) you cm probably 
se11 to the phone co if the going gets rougli and my advice is do it early."m4 

Four recent deals may be conducive to an improvement in cablefs US situation and 
help it to finally deliver an array of digtal services. CableVision, the sixth largest US 
cable operator (now 2.5 million subscribers and owner of Madison Square Gardens, the 
New York Rangers and the Knicks), bouglit TC 1's hicrative NY area 10 cable systems 
paying with 1.2 1 billion dollars worth of CableVision stock thus giving TCI (14 million 
subscribers) a 33 1/3% stake. This swap of assets cuts the TC1 group's inassive debt (14 
billion $) by 669 million dollars and strengliens CableVison's grip on the New York 
market. CableVision has been reducing its 4 billion dollars debt by bringiny in equity 
partners, Rainbow Media Holdings 25% owned by GE'S NBC, and selling cable system 
to focus on the New York, Boston and Cleveland markets. The strategy of regrouping 
broad contiguous groups of cable subscribers will enable new senrices io be offered at 
Iower costs. TC1 will also focus efforts on serving local customers via three regional 
divisions. Operating efficiency and profits inay therefore improve. 

TCI/News Corp. have in addition agreed to buy a 40% stake in CableVisonfs sport 
business for 850 million dollars, a combined chain of 17 charnels reaching 55 million 
homes. This implies meaninal  cornpetition for Disney's sports channel ESPN (7 1 million 
subscribers). TCVNews Corp./CableVision will control rights to 24 major league baseball 
teams, 22 national basketball teams and 16 national hockey tearns. This dehitely is an 
interesting leverage for national advertising sales. 

These two deals are important because they dernonstrate industry rationalization/ 
consolidation of operations and shedding of debt, which may, in addition to strengthening 
revenues, better enable entry into interactive services which TC1 and James Dolan of 
CableVision see as critically important: "cable is the most efficient platform for TV and 
cornputer seMces penod." CableVision waiits to oEer over 100 channels of video on 
demand, new titles, high speed modems and an interactive selection and inetro activity 
guide. 

A third deal, Microsofi's 1 billion dollar investment for a 15% stake in Philadelphia 
based Comcast (4.3 miIlion US subscribers, 4th largest US cable company) to help it 
build a TVPC fituristic services network, also apparently boosts cablefs oiitlook. The 
investment will surely accelerate the developmeiit of broadband networks for which Mr. 
Gates believes demand is deeply mderestiinated and which is essential to convergence 
of PC/TV and the Internet. Microsofi's inteiit is to extend its empire fiom computers to 

294 H. Enchin, " Cable Cornpetitors Wony Turner" The (iiorcmto) Globe and Mail ( 1 3 May 1 997) 



TV.295 This determination is beneficial to Comcast. In exchange, Corncast may succeed 
in duencing standards for digital TV to Microsoft's advantage. So far the broadcasting 
and TV manufacturing industry have not been receptive. Where the compiiter industry 
sees change as normal, the TV industry does not; the same basic set has been 
manufactured for 20 years. Computer groups want to build momentun for the 
convergence of technology. Microsofifs vice-president of consumer platfonns stated in 
June296 ". we are not telling people the only place you c m  watch TV is on PC. What we 
are saying is that the PC in some way must tight its way into these intelligeiit appliances 
(such as TV sets). There is no other place to find the cornputer technology iieeded to 
provide advanced capabiiities." Major coinpliter companies Intel, Compaq and Microsoft 
have formed a group, DTV. DTV is lobbying in Europe to spread the message that PC 
technology c m  deliver better quality images for TV. A top of the range Compaq PC with 
Full multi-media capacity and a 36" digital display screen is being marketed in the US 
(5,000$) and scheduled to be launclied in Europe next year. 

Fourth, Mr. Murdoch of News Corp. realized that his proposed ASkyBEchoStar 
deal involving 1 billion dollars in cash assets and 683 million dollars wortli of DTH 
iicenses (owned by MCI) in exchange for 50% of EchoStar was starting a fight against 
the very people he needed in order to get Fox News and his other cable cliamels 
distributed in the US, News Corp's, the last DBS frontier. The cable industry represents 
annual income of 28 billion dollars and over 65 million subscribers in the US as opposed 
to DTH's approximatively 6 million (DirecTV 2.4; Primestar 1.8; USSB 1.5 and EchoStar 
500,000) subscribers. The inability to gain the support from the cable and broadcasting 
industries to get US copyright law clianged in order to not have to pay for the 
rebroadcasting of local TV station broadcasring sigals was probably also a mitigating 
factor. 

Wlien operational, the ASkyB/EclioStar venture, with Fox prograinining and 100 or 
more crystal clear charnels, could have been a strong competitor to cable. Instead, Rupert 
Murdoch abandoned h s  bid to compete and sold his ASkyB (80% owned by News Corp; 
20% owned by MC1 Communication Corp.) to Primestar (1.8 million subscribers) a 
medium powered satellite operator owned by a consortium of cable CO'S (Comcast 1 O%, 
Time Wamer 30%, US Wests' Media Group: Media One 10%, Cox Communications Inc 

295 Microsofi has a minority stake in Progessive Networks, specializing in audio and video software 
and in August acquired Vxtreme. a developer of video technoology for the Intemet. Broadcasting sites 
are popular on the Internet which is accessed by a minority of homes in North America but the high 
bandwith requirements have so far limited its use. This may change as telcos develop highspees 
backbone networks 
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9%. Telecommunications TC1 Satellite Entertainrnent 37% and GE American 
Communications 4%). PrimeStar plans to roll up TC1 Satellite Entertainrnent Inc. in a 
public company spin off. The new company will then merge with ASkyB. News Corp will 
have a 30% non-voting stake valued at 1 .1  billion dollars, TC1 and Time Wamer a 20% 
each stake and the others less than 1O0/0. The ASkyB operation includes 1 Iiigh power 
satellites currently under construction and due to enter seMce in Spring 1998 as well as a 
federal licence purchased last year by MC1 for 682 inillion dollars. The 30°6 stake worth 
1.1 billion dollars, is approximatively equivalent to the amount spent so far by News 
Corp. and MCI in ASkyB. A distribution agreement with PrimeStar for Fox Sports and 
Fox News implying access to 8 million subscribers was also concluded. Regdatory 
approval and conditions remain to be seen. 

With Sky's satellites, Primestar will be able to compete in tlie small dish market 
when so inclined. Presently, its medium powered DTH satellite precludes the use of srna11 
dishes, it thus can only serve rural areas. Time Wamer was very much opposed to the 
deal with tlie capable Rupert Murdoch, foiinder of Fox TV, a major new US network. In 
the end, Mr Murdoch's business relations with TC1 (FoxLiberty Sports network) were 
helpful and Time Warner benefits fiom the deal. Time Warner benefits incliide Fox 
agreeing to retransmission consent for Time Warner cable systems in cities where Fox has 
TV stations; Fox agrees not to place barriers to Turner's transformation of Iiis TBS 
superstation into basic cable network tliiis accessing 100 million dollars per year in 
license fees from the cable operator. Fox Sports and ESPN own the national cable rights 
to major league baseball broadcasts essential to Tiinier's superstation goiiig basic2" 
Finally, News Corp. bought via Fox Kids Worldwide unit, the International Family 
Entertainment cable prograrnming Company (IFE) owned by evangelist Pat Robertson for 
1.7 billion dollars. IFE owns the Family Channel cable network (67 million subscribers; 
100 million dollars plus cash 80w) the 9th inost watched US channel. Acquisition of the 
channel, means News Corp can vie with Viacom's Nikelodeon and Time Warner's 
cartoon network. Though Rupert Murdoch cleverly still has a foot in US DTH, he has 
demonstrated a vote (at least a ternporary one) of confidence in cable and as always, 
focuses on content and access for Iiis channels (Fox Sports 46 million siibscribers, Fox 
News 2 1 million, Fox cable network 3 1 million) in addition to liis recent acquisitions. 

Ig7 Basic channels (Le. ESPN. USA, CNN networks) as opposed to pay channels (HBO, Showtirne or 
the Disney Channel networks) are services for which the viewer is not billed directly Typically the cable 
operator pays a program supplier a monthly fee per subscriber which it builds in the monthly 
subscnption fees shared to subscribers. Some slots in which ads can be sold are sometimes provided for. 
The other types of cablesystem program channels are retransmitted signals from conventionai or distant 
(superstations) broadcast TV stations for which in most cases the cable operator pays a fee, and locally 
originated programming produced for the cable system such as local news or governrnent proceeding 
and for which in general the cable system receives no payment or advertising revenue 



Cable is definitely still an important access vehicule in his eyes with regard to ùie US 
market where his broadcasting business challenges NBC, ABC and CBS. 

Cable cofs and broadcasters have an extremely strong US lobby and in the US, 
consumer groups have little influence in the short ~ e r m . ~ ' ~  Obviously this augus well for 
the cable TV industries' irnrnediate fiiture tliere. 

Representatives of the listening public as parties in interest with regard to the 
formulation of broadcasting policy have liad legal standing since 1966."') Of course, such 
groups do not have the means necessary to employ hordes of registered lobbyists such as 
the broadcasters' trade association does ( 174 lobbyists during the receiit s p e c t m  auction 
discussions) nor do they have the means to make substantial donations to federal 
campaign and party cornmittees. In addition. access to information is more difficult to 
corne by for non-insiders. To top it off, tlie media covers communication policy fiom a 
business angle and this is the angle which influences the broadcasting process. 

In the TCUTelquest Telesat application before the FCC in 1996, Ralph Nader 
intervened to oppose the access to DTH by cable quasi-monopolies suc11 as T'CI. With 
regard to the policy process on domestic DTH in the early eighties, cornmuiiity groups, 
public broadcasters and educational groups, in contrast to the broadcasting industry, 
welcomed the new technology but were against the dereylatory approach based on the 
prernise of leaving matters in the hmds of tlie marketplace. Tliese gyoups ar~wed30~ that 
the "public interest, convenience or necessity" was best paranteed by the FCCfs 
regulation of the market place for tlie benetit of al1 people in the US. Tliese groups see 
mass communication in social-cultural tems and not only in terms of economic 
efficiency . 

On the other hand, DTH, the most cost efficient method of digital TV delivery, is 
being stalled domestically to the advaiitage of broadcasting and cable interests. Also, 
broadcasters which, it is tme, must invest Iieavily to meet the FCC's digital roll-out- 
schedule, are being given fiee valuable digital spectrum that belong to the public. And it 
cornes as no surprise that here have been no major televised discussions of the issue! 

The failure to push DTH fiirtlier forward is iiot due to cultural sensibilities. DTH 
will undoubtedly, however, see its market share grow and continue to serve households 
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not served by cable. For the time being, PmAmSat/Hughes particularly active in South 
America, wi1l focus on revenues fiom abroad thereby achieving independence from the 
relatively slow growùig US market. DTH-TV is there to stay as US authorities consider it 
an important element in the stimulation of competition which is so necessary to keeping 
cable in line. Chief of the FCC's cable bureau, Meredith Jones, on Januas 6th, 1997 said 
at the occasion of the FCC report to C o n g ~ e s s ~ ~ ) ~  on deregulation and cornpetition:" Cable 
still clearly dominates the market and wliile cornpetitors are making inroads. they aren't 
coming close to catchmg up. This means we have to work much harder to bring new 
entrants to the market to provide new competition to cable, to keep programming access 
open and numire new technologies to compete witli cable." DTH is faciiig some 
difficulty in meeting the same rules as cable with regard to "local TV must cany" 
obligations. At the instigation of broadcasting CO'S, cases have been broupht to court 
seeking to prevent the general public from owriiiig DTH satellite dishes iiriless the quality 
of reception is poor. In the last resort, faced witli tlie choice of TV over cable, MMDS, 
LCMS or DTH satellite or tied with otlier services, tlie choice is in the haiids of the 
consumers to a large degree and this "judgnent" is mainly dependent on the price/ desired 
prograrnrning ratio. 

The traditional (over-the-air) broadcasting industry dependent on advertising 
revenue is on a downward spiral with 1.7 million fewer homes (preliminary ratings fiom 
Nielsen Media Research) watching the big four networks as it looses viewers to cable, 
DTH, cornputers and home video. Its survival depends largely on the fiancliises. DTH is 
not the big 4 networks' only foe - Turner Broadcasting for example whicli lias access to 
cable subscriber fees is also a fiercely cornpetitive bidder. 

. Policies conducive to developing a strong nationalfregional audio-visual 
industry: substantial space programs; strong space and high technology 
rnanufacturers and regional agreements 

If one considers that DTH satellite tec tmology is the best platform for digital multi- 
charnel World TV, obviously space tecluiology is of importance. In Europe, the role of 
the European Space Agency, European maiiufacturers, Eutelsat (Europe's response to 
Intelsat) and Ariane, the world's premiere satellite launcher have not been iiiirelated to 
Europe's successful developrnent of regional TV via DTH technology nor to the 
strengthening of its domestic audio-visual iiidustry thanks to increased revenues stemrning 
from wider reach and lower capital and operating costs. 

J.R. Wilke, "FCC Sees Slow Growth in Cornpetition. May Have to Review Deregulation Plans", 
The (New York) Wall Szreez (6 January 1 99 7) B6.3 



In the US, the satellite manufacturing side is particularly strong as opposed to the 
launching side (since the Challenger disaster) though this may change as Boeing develops 
a floating Iaunch pad in the Pacific. Hughes Electronic satellites are sold and used 
worldwide. The US choice of satellite and space technology as one of its key strategies, 
its past role with regard to the creation of Intelsat as a global telecommunication 
monopoly and its current support of world cornpetition, deregulation and market access in 
the WTO f o m  are in harmony with successfully meeting the global aspirations of the 
American entertainment industry . 

In both the EC and in the US, the implernentation of these policies has favored the 
regional and/or international expansion of domestic corporations. In both the EC and the 
US, a somewhat protectionist approach to broadcasting has favored the consolidation and 
strengthening of their respective audio-visual industries. 

. Key players' winning strategies in the ongoing Worid TV game: content, 
access, use of new technology, worldwide presence 

Content is now more and more seen as a cornmodity and essential part of a winning 
strategy. For example, News Corp. , the Kirch Group, Bertelsrnann, Canal Plus, Time 
Wamer and Microsoft302 have focused on getting access to content by p~irchasing huge 
libraries/catalogues andor producing content. Eiiropean non-pay broadcasters have 
focused on in-house productions and on CO-producing with US companies in order to 
minirnize contents acquisition costs and maximize distribution potential. 

It is usefûl to take a closer look at News Corp's strategy with regard to what 
content exactly is most valuable. According to New Yorker columnist, Ken Auletta, 
author of a number of Rupert Murdoch profiles:"Murdoch has always believed that a 
couple of things are surefire sellers. Peole are always interested in sports and the other 
thing is they are always interested in sex." 

Two categories that have fùelled ASkyBts growth are Sky Sports and Sky Movies. 
This is seMng News Corp well as even though BSkyB will probably have to sel1 its stake 
in British Digital (if licensed by the ITC to enter service next year) to Carlton TV and 
Granada TV, News Corp's enhanced program agreement ensures that it will still profit 
korn the expected success of the digital nehvork. It is by locking up movie and sports 

302 In 1995 Microsoft formed an alliance with NBC in order to gain access to its entertainment Iibrary 
thus enhancing the Microsoft network. 



rights that in Britain, a relatively cornplacent broadcasting market, News Corp's BSkyB 
quickly signed up millions of subscribers. 

The second part of the wiming strate= consists in securing access for one's 
content on global or regional networks. Time Warner, News Corp, The Kirch Group, 
Bertelsmann, Canal Plus and Hughes/PanAmSat, for example, are definitely atîuned to 
the necessity of providing andor making use of DTH technology to ensure global or 
regional access. Japan SkyB, a CO-venture of Fuji TV (owned by Nippon Broadcasting), 
Sony Corp, Sofbank and News Corp plan a fiill 150 charnel full s e ~ c e  digital TV launch 
in 1998. News Corp launched a DTH venture tliis year in Mexico with Groiipo Televisa 
SA a troubled quasi state monopoly and Latin Amenca's largest media coiicem, TC1 and 
Brazil Global. In Chma, News Corp lias bluiidered and STAR TV (HK) wliich represents 
a 2 billion dollar investment has been black listed in the PRC ever since Riipert Murdoch 
made a rather undiplornatic statement in London in 1993:11technology is a tlireat to 
totalitarian regirnes everywhere." More recently, an on-line service developed by News 
Corp in conjunction with the People's Daily renders it more likely that Cliiiia will 
eventually permit STAR'S programming to be broadcasted on China's rapidly growing 
cable system. 

Another key strategy is the einphasis put by satellite operators on marketing and 
new technologies. SES/Astra with its "hot bird" strategy, cultivation of major clients and 
aggressive marketing has attained Iiigh levels of protitability. Hughes Electronics, the 
satellite manufacturer, through Hughes DirecTV, is involved in the US in retail operations 
and it agpessively promotes its services and progamming in conjunctioii with USSB 
with whom it shares the same satellite. hvolvement by Hughes.in retail is perhaps 
motivated by cable and broadcastinp's resistance towards DTH technology. SES/Astra, 
Eutelsat and Hughes are very attentive to iising the latest techology involving hi&- 
powered spot beams and the use of bands wliicli pennit interactive services. 

Finally, notwithstanding the WTO, key corporate players are sensitive to the need 
to accomodate national sensibilities and particular needs and sensitive to convergence, a 
recurring theme during the first part of the present decade. These players have the means 
not to have to hedge bets exclusively on ai-iy one technology or mix thereof. Hughes, for 
example, is involved in the 5 billion dollars DirecPC Spaceway project: Microsoft in the 
Teledesic PCN (LEO) satellite project, iii PC broadcasting303 and with Coincast in cable 
in order to secure a link between the PC aiid TV. Spain's telco, Telefonica, lias this July 

303 Mcrosoft has leased satellite transponders and broadcasted promotionai material directly to PC's 
linked to satellite dishes; Microsoti also has a joint venture with NBC TV's unit, MSN BC which 
distributes news over cable TV and Internet. Microsofi has also purchased Web TV for 425 million 
dollars.It is a manufacturer o f  devices allowing TV access to the Intemet 



bought the top rated TV channel. Antema P4Te lcos  also have stakes in cable and TV. 
BT which faces more stringent regulatory constraints has teamed up with BSkyB, HSBC 
Holdings (Midland Bank) and Matsushita Electric to introduce digital TV seMces in 
Britain. 

In addition to newspapers, media and merchandising enterprises, tabloids in 
Britain, sports teams, broadcasting, film, cable interests, the US odine and Intemet 
access provider, Delphi, News Corp, the pioneer of DTH satellite TV in Bntain has long 
t e m  cornmitments with satellite operators and stakes therein. Moreover, News Corp 
(expected eamings fiscal year end July 1997: 1.1 billion dollars on revenue of 1 1.2 
billion) has an alliance with MCI. News Corp's strategic alliance in 1995 with MC1 ( 
telecom interexchange operator which only recently has entered the local telephone 
market in the NY area) to enhance distribution capabilities for content-based products 
involved a 2.2 billion dollar investrnent by MC1 for a 13% stake in News Corp and an 
investment of 200 million dollars by both companies in a joint venture. MC1 owns the 
ASkyB satellites now being sold to Primestar. In Rupert Murdoch's view. the alliance 
with MC1 opens great opportunities. "Until today, no one has put together the right 
building blocks -p rogramhg  network, intelligence, distribution and merchandising - to 
offer media services on a global ~ c a l e . " ~ ~ j  The most profitable operations are the ones in 
the UK. B S W ,  for exarnple, has year-over-year revenue growth of 26%. 

304 J. Hopewell, "Spain telco picks up (25%) Antenna 3TV in surprise", Variety (July 28 - August 3, 
1997) p.32. Telefonica thereby becomes a key film and TV player in Spain with interests in free to air 
broadcasting, digital satellite delivery (a 15% stake and a 3 5% stake in the two satellite platforms 
seMng the country), film production, cable, an MSO in 1998 and-a 50% stake in a sports nghts broker 
the other half of which is owned by Sogecable (Prisa-Canal Plus), the owners of Canal Satellite Digital.. 
According to its President "Telefonica aims to be a çlobal service provider. It has to participate in the 
content industry (.. .)" Canal Satellite Digital has lodged a cornplaint for abuse of dominant 
position in Brussels and Telefonica has been warned by the Commission on August 14. 1 997, that it 
would not accept being faced with a faif accompli 
305 WDm. Supra note 73 



PART IV: Case study of a broadcasting regulatory regime (Canada's) under 
pressure 

. The irony 

In 1982, the first commercial DTH satellite was launched. It was the Canadian 
satellite Anlk-C developed in 1976 by Canadian engineers supported by governrnent 
f h d s  and rnanufactured and designed by Canadian manufacturers. Tilted south, its e s t  
commercial customers were in the USA. 

In 1997, it seems that Spar Aerospace may put ComStream Corp., the California 
based provider of digital transmission products for consumer applications and senrices 
over DBS, bought in 1992, on the b l o ~ k ~ ( ~ ~  alleging unprofitability and missed sales 
targets. Corn Stream is a world leader in digital compression technolog (proprietary 
ASIC's VLSI chips) ensuring authenticity of received signals which plays a vital role in 
DBS systems. Though the division represents close to 40% of Spar's first qiiarter 
revenues of 121 million dollars, ComStream has not been profitable and needs to reduce 
the cost of its subsystem without sacrificing performance. In 1994, Corn Stream fulfilled 
al1 of Thomson/RCA1s requirernents and rnaintained its f?anchise and 100% share of 
ThomsodRCA business despite an iinexpected doiibling (350,000 to 600,000) in the 
number of satellite modem units requested Frorn it that year. Other potential clients have 
emerged such as DirecTV, as well as cornpetitors such as Sony. In April 1996,307 Corn 
Stream amounced an agreement with Matsushita Ln< to develop and produce a new 
generation of TV set-top products to support demand for digital TV products. Corn 
Stream would focus on engineering and design, Matsushita on mass-production. Spar 
which is involved to a relatively small degree in the international space station, Alpha, 
Iike other such companies forrned in a military milieu, now has less defence contracts. In 
general, Spar, with operating incorne falling to 3.1 million dollars From 4.9 million dollars 
last year is not perforrning well and is the object of a 135 million dollar law suit brought 
against it by the insurers of Amencan Mobile Satellite Corp. for having knowingly 
delivered a defective product. 

306 P. Fitzpatrick "Spar Results Dragged Down by ComS tream", nle  ('London) Fi,no~oaf Times, (6 
August 1997) 5 
307 Spar News Bulletin, (Missisauga, April 15, 1996) 



Technologcal evolution is having a profoiind impact on television and its new 
markets. Audio-visual communications Iiave always, by nature, been highly lmked and 
sensitive to technology. As communications technology evolves towards the use of 
space, it provides easy access to TV worldwide. Clearly, broadcasters cannot ignore 
space (satellite) transmission methods and consider instead lirniting transmission to local 
markets and terrestrial methods. Any global strate= requires taking a close look at the 
key elernents (satellite manufacturers, laiinchers and operators) and users (DTH satellite 
providers) of space communications technology. Let ils highlight in the comparative chart 
hereunder, the major European and Nonh Amencan participants in these sectors 
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As previously explained, other key factors for success in achieving global TV 
market are content (new & catalogue) and market access to efficient delivery systems, as 
well as vemcal or horizontal consolidation. We have seen that Time Warner, Sony, 
Disney, Fox and other US majors, as well as Kirch/Bertelsrnann and Canal Plus, are 
notable achievers. 

With regard to the Information Highway and access to the benefits it promises, 
Canada has many success stories in IT and telecom, equipment manufacturing software 
(Nortel, DMR, Soft Image, Corel & many others) and its population is very highly served 
by telecom, cable and TV. However, currently, Canada is not yet significantly positioned 
on the World TV game board with respect to any of the above named strategic elements 
critical to having weight and deriving substantial profit from the space based global reach 
technology favoured by the TV industry of the hture. DTH technological and 
manufacturing strength is no longer there, at this stage, it is difficult to improvise oneself 
as a major communications satellite manufacturer especially since the restnicturing of the 
Amerkm and world aerospace industry. The same goes for the launch operations. 
Without access to a larger market than Canada's and less regional regdatory restrictions 
(which implies less domestic restrictions) it is quite a challenge especially at this "late" 
stage to be a profitable DTH operator. Content, even new content, without global or 
regional market access is not enough. 

. The reasons 

In addition to having lost the DTH technological edge on the manufachring side, 
Canada's geography and demography, for tlie purposes of achieving the critical elements, 
appear to engender a series of handicaps. These are that Canada's population is small to 
even support a strong domestic market; that tliere is no substantial backing from large 
corporations (except the inconclusive backing of Express Vu by BCE), nor fiom financial 
(except to Rogers) or merchant banking or global financial institutions because the market 
is not big enough and the regulatory regime is stiffling; that no regional ag-eement such as 
TV Without Frontiers Directive is in place. In the meantirne, the US Domestic and 
International Satellite Consolidation Order (DISCO, Supra note 28 1) applies. It provides 
for the Econornic Oppomuiity Test (ECO). Witliout offering reciprocity to American 
broadcasters, it is highly ~inlikely that tlie test can be met to the FCC's (and the USTR's) 
satisfaction by Canadian DTH TV providers or satellite operators. Finally, the population 
and econornic size of Canada's neighbor in cornparison to its own size does not favour 
meaningful bargaining power for Canada. 

Only the absence of a regional agreement, a man-made handicap, can be acted 
upon and in these days of global trade negotiations critical to the US economy, Canada as 



the US'S neighbor may have meanin@bI bargaining power. Geography. as we will see in 
the next section, has also played a positive role with regard to TV production. 

Before taking a c!oser look at wliether or not and what Canada should negotiate as 
a regional agreement with the US, it is important to examine the interests Canada has at 
stake that is Canada's achievements and the extent of the experience acq~iired by its 
corporate citizens with regard to global broadcasting and distribution. 

. The achievements 

Thanks to the govement's cultural policy as a consequence of whicli TV 
production subsidies, ta?< incentives and the airtirne quota regime have been established, 
as well as to Canada's geography wliereby production firms south of the border h d  it 
convenient to shoot in Canada where production economics and quality of life are 
appealing, Canada has achieved the rank of second Iiighest (after the US) exporter of TV 
programs. Some of these progams have met with tremendous success abroad such as 
producer KeWi Sullivan's TV series inspired from Lucy Maud Montgomery's novels and 
character A m  of Green Gables, and The Boys of St Vincent, a highly acciaimed program 
on a very sensitive issue avoided by commercial television. 

Due South, aired on CTV is the highest rated Canadian show. It is also aired in the 
US on CBS Fridays at 8pm. Children's prograns such as Theodore Tugboat broadcast by 
the Disney Channel and Dudley The Dragon on 300 PBS stations are successful. Million 
Dollar Babies which was sold in more than 90 coumes achieved 40% market share in 
France. 

Another contnbuting factor to Canada's rank as a TV program exporter has been 
the astute strategy chosen by civil servants implementing the subsidies and quotas regime, 
as well as by private industry to favoiir TV production over film. As noted earlier, not 
only are films more expensive and speculative to produce, the crucial distribution side is 
difficult to access and build up. Canadian distnbutors of independent Canadian and 
foreign produced films work in a dornestic maket dominated by Arnerican distribution 
majors. Were it not for subsidies, major Canadian distributors (heavily involved in TV 
production) most probably could not profitably s u ~ v e . ~ O ~  In that context, a global 
theatrical presence beneficial to "Canadian" films is, at this stage, and under current 
conditions a difficult challenge for Canadiaii distributors to meet. 

308 Alliance Communications Corporation. "Prospectus. Class B Non-Voting Shares". ( 1 August 1996) 
Donaldson. Lufikin Jenrette p. 1 I 



With regard to global TV broadcasting and production expenence, we might 
highlight first, CanWest Global's ( I u y  Asper) lucrative Australian experience. Network 
Ten, of which CanWest holds 76% in equity (which it may have to reduce to meet 
Australian regdatory requirements) and 15%0 in voting rights, contributed 259 million 
dollars of CanWest's 628 million dollars 1996 revenues, representing 9 1 inillion dollars of 
its eamings before interest, tax, depreciation and amortization. CanWest is awaiting final 
approval to take control of TV3, Ireland's tirst commercial network. CatiWest Global also 
has a stake in New Zealand TV. 

Let us note, second, in conjuiictioii. tlie CBC and Power. North Ainerican 
Television Inc's (joint venture between the CBC and Power Broadcasting Iiic.) has 
established a long term distribution agreement with DirecTV to c m y  two services: 
Newsworld (24 hours news channel carrying Newsworld programming, The National, 
The Lead and foreign programs froin China, Germany, Japan, India and Europe) and 
TRIO (drarna series, documentaries and inovies produced by the CBC and Canadian 
production cornpanies i.e. The Fîftli Estate. tlie Nature of Tliings, ENG (liceiised fiom 
Baton Broadcasting) Flight path (Discovery) documentary series). Northbridge 
Programming, the program acquisition am of the joint venture, has purcliased 2,200 
hours of Canadian production. This programming is included in DirecTV's 30 dollars 
Total Choice package. In 1995, a survey shotved that 50% of viewers said they chose 
Newsworld International as a reguiar source of n e ~ s ? ~  

On the other hand, Power's European strategy has been to act strictly as an investor 
and deliberately not get involved in tlie irianagernent side which Power has left to its 
partner in Pargesa, Mr. Albert Frère and Iiis soli. Pargesa which represerits 12% of Power 
corp of Canada's portfolio, owns a significaiit piece of Audiofina, a Belgian conglomerate 
which has a sizeable stake in CLT/UFA. Lntely, Paul Desmarais jr. declared that Power's 
poiicy of not intervening in the management of the corporation the group owns in Europe, 
might change. This remains to be seen, as it lias not been the style of Paul Desmarais sr. 
who throughout his career, has preferred Power to remain a corporate investor, as 
opposed to involving itself in corporate management. Furthemore, the idea of any start- 
up is anathema to Power's corporate culture. 

Third, Telescene Corp, presided by Robin Spry is also something of a pioneer. 
Robin Spry is, in a different context, lieeding Iiis father, Graham Spry's words: "The 
question is, the State or tlie United States!"'I0 Telescene's primary fociis is on television 

3u%H. Enchin, "CBC's offspring signs SîOOM distribution deal", Thr (Torottto) Glohr m d M d l (  9 June 
1997) 

Plaunt, quoted in Margaret Prang "The Origins of Public Broadcasting in Canada" ( 'anadian 
Historical Ihwieiv, (1965) 9 46 No 1. Graham Spry was the spokesman of the Canadian Radio League 



production. The group focuses its development activities on hi& quality family, dramatic 
and actiodadventure programrning for the North American and worldwide markets. Its 
approach to achieving worldwide rnarketability is to develop them specifically for the US 
and Canadian rnarkete311 In its view, market acceptance of TV programs and feature films 
in the US is cnticai to international sales. Telescene has produced and developed 
televison programs for and sold television programs to CBS, Fox, PBS, HBO, Show 
Time, USA Network, TNT, A&E, Sci-Fi Cliannel, CBC, CTV and CanWest Global. 

Telescene has with the other principals of the Action Adventure Network, entered 
an agreement with DirecTV to provide up to 1 76 tiours of actiodadventiire programming 
to be broadcasted by DirecTV commencing in 1998 on a pay-per-view basis. The 
agreement with DirecTV provides the Action Adventure Network with access to airtime 
and guarantees that the Action Adventiire Network will have a preview window in the US 
for its programs without precluding subsequent broadcasts on cable or syndication. 
Finance is currently being negotiated witli various European broadcasters and distibutors 
in exchange for European exploitation riglits. Distribution via the latest technology for a 
large volume of production c m  thus be ensured. 

Finally, it should be noted that thoiigli other Canadian corporate players have 
important global experiencex2 siicli as Universal and BCE, their focus is, b r  the time 
being at least, not on potential opportiinities for Canadian TV. Seagram wliich owns 
Universal is considered a Canadian Company. Universal has a big TV division, however, 
it is not tmly a Canadian player and key entertainment executives are American. Seagram 
through its liquor business has long adopted a worldwide approach and Canada's cultural 
policy is of little interest to its board. In fact, the sale of its stake in Dupont to purchase 
Universal has so far proved to be disappointing. BCE (revenue over 28 billion, profits 
over 1.2 billion), is fighting to regain some of the 2530% market share of long distance 
customers lost by Bell Canada since the end of its monopoly in 1992 and to consolidate 
Nortel's strong results and is numiring new ventures (particularly in wireless) abroad. 

which in the 30's rallied public support for public broadcasting with its slogan "Britannia rules the waves 
- shall Columbia rule the wave lengths." 
jL1 Telescene Film Group Inc.. " Preliminary Prospectus Class B Subordinate Votinj Shares" 
(Montréal, Marleau Lemire, 12 May 1997) at 8 
312~idéotron certanly has important global experience with its successfùl foray in the LK where it has 
recently sold its interests to Bell Cablemedia PLC. Its efforts there, however, were rnostly concentrated 
on offenng telephony. Stateside, it owns (84%) of Oprel Inc., a cable sewice provider to multi-dwelling 
buildings. 



. The Broadcasting Act313, r cultural mandate for the regulator 

The Canadian Radio-television and Telecomrn~inications Commission (CRTC) is 
the regdatory body charged (section 5 )  witli regulating and supervising-i l4 al1 aspects of 
the Canadian broadcasting system with a view to implementing the "broadcasting policy" 
set out in section 3 of the relatively recent Broadcasting Act of 199 1.  The CRTC reports 
to Parliament through the Minister of Canadian Heritage. Section 3 sets out the policy in 
considerabIe detail: 

a) the Canadian broadcasting system shall be effectively owned and controlled by 
Canadians; 

b) the Canadian broadcasting sysrem ( ) makes use of radio frequencies that are public 
property and provides through its programing a public service essential to the 
maintenance and enhancement of national identity and cultural sovereignty; 

d) the Canadian broadcastins system should: 
i) serve to safeguard, enrich and strenghten the cultural, political, social and 

economic fabric of Canada; 

ii) encourage the development of Canadian expression by providing a wide range of 
programming that reflects Canadian attitudes. opinions, ideas, values and anistic creativity 
by displaying Canadian talent in entenainment progamrning and by offèring information 
and analysis concerning Canada and other countries from a Canadian point of view; 

e) each element of the Canadian broadcasting system shall contnbute in an appropriate 
manner to the creation and presentation of Canadian programming; 

Broadcmting Act. Supra no te 72 
314 Subject to the power of the Govemor in Council to issue directives on broad policy matters (section 
7 (1)) and to its power in section 28 to set aside or refer decisions back to CRTC on the issue of the 
amendment, issue or renewal of licences 



f) each broadcasting undenakine shall make maximum use, and in no case less than 
predominant use, of Canadian creative and other resources in the creation and 
presentation of programmine (. . ): 

h) al1 persons who are licensed to car? on broadcasting undertakings have a 
responsibility for the programs they broacast: 

t) distribution undenakings should -ive priority to the camage of Canadian programming 
and, in panicular, to the carriage of local Canadian stations. 

3.2 (...) the broadcasting policy set out in subsection ( 1 )  can best be achieved by 
providing for the regulation and the supervision of the Canadian broadcasting 
system by a single independent authority. 

Section 1. (2). This Act applies in respect of broadcasting undertakings carried on in whole or in pan 
within Canada or on board ( ) 

b) any space crafi that is under the direction or control of 
i) Her Majesty in right of Canada or a province; 
ii) a citizen or resident of Canada; or 
iii) a corporation incorporated or resident in Canada ( .  .) 

The principal instruments used by the CRTC for implementing the policy are the 
use of licensing powers (section 9) and the authority to make regulations for the 
furtherance of its objects (section 10) iiicliiding iiamely, respecting the proportion of time 
to be devoted to Canadian programs, the detinition of what consitutes a Canadian 
program and the caniage of foreign services by distribution undertakings. CRTC 
decisions are readiiy enforceable via mandatory orders which cm be made orders by the 
Federal court or of any Superior Court (section 13). There is no question that under the 
Broadcasthg Act, the CRTC has a well-defined mandate to carry out. The Canadian 
public on the other hand has demonstrated tioin the very oiitset its belief tliat access to 

signais should be available to al1 Canadians not only to those residing by the 
US border. As the outset, cable and satellite tecliiiologies were used mainly to seMce that 
need. The CRTC had no clioice but to allow the U S  networks on cable'" aiid to 

l5 CRTC, Public Announcement, "Regulations respecting Broadcasting Receiving Undertakings (cable 
television)" (26 November 1975) Statutory Orders and Re~dations 75-665, Canada Gazece, Part II, 
3 103. This regulation established basic rules for cable TV including mandatory services such as CBC 
and local stations and substitution of local channels for distant signal if same program is being camed; 



eventually allow Amencan specialty services and pay TV, though on linkage to Canadian 
services conditions. Since, the number of c l ~ a ~ e l s  has grown considerably. In 1995 
between 35 to 40 Canadian charnels were available to rnost households out of a total of 
50 to 60 

A perequisite to canying out the CRTC's mandate is the existence and relative 
health of regulatees (private broadcasters). These are sensitive to increases in the number 
of broadcasters3 17, decreases in advertising revenues and increases in the costs of 
essential sports rights. 

Broadcasters have been supported by income tax rules which limit the deduction 
of advertising expenses for cornmerciafs targetted to Canadians, to commercials 
broadcasted on domestic stations. In conjuriction with the CRTC's simiilcast niles, this 
constitutes a powerful incentive for advertisers to broadcast on dornestic stations and 
hence support the financial health of the local broadcasters. The costs of buying more 
expensive Canadian programs has been addressed by subsidizing through government and 
govemmenthdustry funds and Federai and Provincial tax credits, the production of 
Canadian programs3 18, (770 hours of new English language programming in 1 996). 
Specific conditions of license requirements3 '"rnplying Canadian content' were used in 
the eighties and have proved quite successfiil in ensuring the respect of quotas by 
broadcasters3*0 which in the early days was lax. Tlie CRTC has also intervened ta 
the viability of the industry by attempting to avoid multiple licences, bamng cable 

and the deletion of distant comrnercials 
l6 Canadian Radio-television and Telecommunications Commission, 1997-98 Estimnres (Ottawa: 

Minister of Supply and Services Canada. 1997) Part III at 24 (hereinafter Esrimates). 
l7 As of March 3 1 1996, there are 13 7 oi-iginating licensed television stations, l ,34 1 rebroadcasting 

stations, 2,O 1 1 cable and television systems and 375 networks and other broadcastinj undertakings. In 
total, as of August 3 1, 199 1, revenues totalled 3 . 7  billion dollars. Estimates, Ibrd at 26. 
318 In 1995, Canadian TV licensees spent close to 7.5 million dollars on script development and private 
TV licensees spent 70 million dollars in acquiring Canadian independent programs. In total, public 
broadasters, conventional broadcasters and specialty and pay broadcasters paid % 129 million dollars 
wonh of licenses in 1996. The Cable Production Fund which tops up the broadcast licences paid by 
Canada's broadcasters coilected 39 million dollars (80 million dollars in '96) from cable companies in 
1995 and is expected to receive 300 million dollars over a 5 year penod. 1 .lbici. 2.Canada Television 
and Cable Production Fund Licence Fee Program. Amrrrnl Report (Toronto, 1996-97) at 1 1 
319  C W  Television Nefwork Ltd v CamJo (<'RTC] (1982) S.C.R. 530 the Supreme Court confirmed 
that the CRTC's conditions of licence strateçy whereby it had required CTV in 1979 to produce 26 
hours of original Canadian programming was wit hin the CRTC's jurisdiction 
320 CRTC, Public Notice 1995-48 (1995) introducing an option whereby private English Ianguage TV 
stations with more than 10 million dollars in advertising revenues could choose between that condition 
of licence approach (Le. CTV1s)or the one of exhibiting Canadian programming dunng prime time. 



operators fiom obtaining TV licences in their temtories and reviewing transfer of shares 
and controllhg rights. 

Courts32l have established federal jurisdiction over telecornmunications, 
radiocommuniations and broadcasting, biit have not liad to pronounce tliemselves directly 
as to whetlier or not broadcasting is a national concern by virtue of being essentiai to the 
maintenance of national identity and cultiiral sovereipty both of which are stipulated in 
the Broadcasting and Telecornmunicatîons ActsSE respectively at sections 3 I b and 7 as 
well as in the govemment of Canada's policy statements on the information liighway. 
Afiirmations in the Acts are insuficient to validate tliese statements witli regard to the 
Constitution. 

The Canadian Broadcasting Corporation (CBC), Canada's public broadaster was 
founded in 1 936 as a Federal Corporatioii. I t operates under the 199 1 Brocdcastzng Act. 
From the origin, its function was to constnict a national television network in unpopulated 
Canada. Program seMces are dismbuted via satellite with micowave and landline, and 
feed 89 CBC owned stations, 1,160 CBC rebroadcasters, 3 1 private affiliates and 292 
afiliated or cornmunity r eb roadca~ te r s .~~~  Future perspectives for the CBC in the context 
of its current cultural mandate, budget cuts and world television phenornelia are 
discussed below in the last section of this part. 

. The Information Highway implies potentid convergence and corn petition in 
order to meet international obligations and technological realities 

The 1997 international agreement regarding basic telecorn to which Canada is a 
party implies inter a h  market access, deregulation and cornpetition. Corporate activity is 
to be market regulated. The information Higliway, its global breadth and the technology 
underlying it irnply convergence of the different support media on which entertainment is 
delivered to consumers. This in tum implies increasing convergence of domestic legai 
regimes with regard to broadcasting and telecoin wliich up to now have been distinct. 
Hence, broadcasting is certainly not immune to coinpetition. 

32i Re Regrrlarion and Conrrol of RuJio (3mmru,tctrtro,is rlr Cirrrn<ln ( 1 9 3 2 )  A.C. 304. ( 1932) W.W.R. 
563 (P.C) where the Privy Council determined that the Federal govemment has jurisdiction to regulate 
and control radio communication by Henzian waves; and (izpiid Cities btc v. Camrcki ICRTC) (1977) 
8 1 D.L.R. (3d) 609 wherein the Supreme Coun ruled that the Federal govemment has jurisdiction over 
intercomection undertakings. 
322 Telrcommur~ications Act. Szrpra note 2 54-2 
323 CBC-SRC, Annzial Repu)?, (Ottawa 1 995-96) at 2 



In 1994, the Minister of Industry, the Honourable John Manley, created the 
Information Highway Advisory Coiincil (MAC) in order for it to advise on key issues 
relative to the govement's cornitrnent (, 1994 Speech from the Throne) to develop a 
strategy for the information higinvay. Five principles were set out by the govenrment to 
guide deliberations, one is competition in facilities, products and services.:24 

The MAC report endorsed by the Federal govement's August 1996 Convergence 
Policy Statement, contains some 300 reco:nmendations to guide the development of the 
goveniment's action plan. The action planx5 with regard to competition contains an 
important caveat: "competition must, liowever, be sustainable and must be consistent with 
those cultural and social goals that are central to the Canadian experience." In other 
words, competition is managed or contrived and must not lead to the disappearance of a 
sector such as cable, for example. 

In March 1997, following Public Notice 1996-69 which initiated the CRTC's 
developrnent of a new regdatory fiamework, the CRTC issued Public Notice 1997-25 
which describes in detail the rules wliich will apply to al1 broadcasting distribution 
undertakings (BDU's) in a cornpetitive environment. 

. Tetco market trials on cable's turf 

The regulations are expected to coine into force by January 1998 and clear the 
way for telco/cable to enter into each otlier's core businesses. In the May 19, 1995, 
Report to the Government, Cornpetition and Culture on Canada's Information Highway 
(the Convergence Report) the CRTC endorsed cornpetition for cable but stressed the need 
for transitional protection for cable due to the market power of telephone companies 
facilitating their head start in packaging teiephony and entertainment. Consequently, 
telco's shall not be licensed to enter cable's core business until niles removing regulatory 
baniers to competition in local telephony will have been removed. The expected date is 
January 1 ,  1998.3*6 

324 FNlal Report of the Informarrori H@,vny A rh~.sory Cwrtzcrl Co,~tiecriorr, Commrr,u/y Coniext - The 
Challenge of rhe Informatiori Highway, (Ottawa: Minister of Supply and Services, Canada, September 
1995) at vii (hereinafter IHAC') 
325 Buildi,rg the Information Society, i\.loiwtg Cioicrda , ~ r o  che rhe 2lst Crnmy,  (0ttawa:Minister of 
Su ply and SeMces Canada, 1996) at 5 (hereinaHer 2lsc Ceritwy) 2' 32 CRTC, Public Notice 1997-49, " Applications by Telephone Cornpanies to Carry on Broadcasting 
Undertakings", ( 1  May 1997) par. 15 



In the rneantime, Bell Canada and Telus have been granted in May 1997 broadcast 
distribution licences to begm technology and market trials of BDU's. These trials, free 
from lmka~e C rules, will offer (bundled) siibscription Iiigh speed access to the Intemet in 
addition to cable TV. Bell and Telus applied for an experimental market tnal basis to at 
least 10,400 consumers (7 million houseliolds are cabled in Canada) and plan to invest 
heavily , in Bell's case, 70 million dollars. '?' 

. The new BDU niles, a technology neutral environment 

The goal of the BDU regdatory fiamework. expected to enter into force January 
1, 1998, is to create a technology neutral coiitext in wliich new incumbeiits and new 
entrants compete to the benefit of coiisumers. BDUis incliide not only liceiised Cable TV 
service providers but licensed wireline, DTH TV providers, Multi-point Distribution 
Senrices (MDS) and Local Multi-point Coininunication SeMces (LMCS). Any licensed 
BDU that provides a broadcasting subscription-based seMce similar to tliat provided by 
cable TV tindertahgs must conform to the new regdatory framework. In order to 
prepare the advent of cornpetition from telco1s, al1 BDU's can apply for regional licences 
and thus serve several market areas. The playing field is deliberately not cornpletely level 
between incumbents and new entrants, between terrestrial and DTH BDU1s and between 
the different classes of BDU1s. 328 

For example, only incumbent Class 1 BDU1s are subject to rate regulation32' for 
basic service, have the obligation to serve subscribers witliin the area of the licence and 
are subject to restrictions on the lengh of the term tliat can be negotiated with multi-unit 
dwellings. Aiso, only incurnbent Class 1 and 7 analog using BDU's are proliibited frorn 
distributing US superstations in the specialty service tier unless the Canadian specialty 
tier is distributed Ma digital technology. 

Class 3 BDU's are not subject to signal carriage of licenced Canadian specialty and 
pay TV in priority to foreign services not distributed as of May 1996 and prescribed 
signais andprogramming contributions of 50' of gross annual broadcasting revenue to the 
Canadian TV and cable Production Fuiid aiid Class 3 BDU's are not subject to access 
and simulcast d e s .  Class 2 and 3 BDU1s rnay be free from requirements imposed on 
regional or national BDU's licensees. 

327 K. Léger, "Cabie Assails Phone Invasion", 7ïw ITim~rro) Fimncial Posr (5 February 1 997) 1 -2 
328 Class 1 : more than 6000 subscribers: Class 7: between 2000 and 6000 subscribers; Class 3 :  less than 
2000 subscribers. 
329 These will be eventually deregulated when the incumbentls basic subscribers base will have 
decreased by 5% in the cornpetition's favour and 30916 of the market has access to the basic service of 
one or more licenced BDU's. 



Also, no change is made to the requirernent that DTH undertakings are only 
required to distribute as part of their basic service tlie programming signais of the 3 
national networks. The uplinking of local and regional signals of conventional 
broadcasters would be too expensive. Finally, DTH BDU's cm carry any US 4 (US 
networks) and 1 (US superstation) signals whereas other BDU's need specific 
authorization from the CRTC for the source of tlie 4 4  signals. On the otlier hand, if 
maintained33O for DTH BDU's as well, signal deletion and substitution obligations will be 
more onerous for this type of BDU. 

Existing principles such as tlie preponderance of Canadian prog~arniriing~~~, pnor 
CRTC approval of transfer of ownersliip aiid control and the use of local advertising will 
apply to al1 BDUts. Al1 BDU's will be pennitted to offer pay-per-view, video on demand 
(VOD) or exempt programming services witliout requiring subscribers to piirchase the 
basic service. Purchase of basic would be required only to have access to the 
discretionary tiers, Canadian specialty or Canadian pay TV. Al1 BDU's including cable 
will now be able to distribute 4+1 US network sibaals as part of the basic service and cm 
designate 1 US superstation for carriage in the discretionary tier with a Caiiadian digitally 
receivable specialty channel. 

The Comperition .4cr332 creates a specialized tribunal charged witli preventing pnce 
fixing conspiracies abuse of dominant position and tiered selling, however, most of these 
questions when raised by private parties are resolved within the CRTC fonim. 

The development of the Information Highway r n ~ s t ~ ~ ~  according to govemrnent 
policy established in the Spring of 1994 to guide IHAC, meet the two strategic objectives 
of creating jobs and reinforcing Canadian strengdi and cultural identity, in addition to 
ensuring universal access at reasonable cost . 

. The wide scope of broadcüsting's definition 

In the face of converging teclinolo~y,-, a technology neutral approacli lias been 
adopted. To accomplish its mandate the govemment is preoccupied with includmg dl 
mass media seMces which are comparable to conventional broadcasting services. 
Broadcasting is defined at section 2 of the Act in tems of content and programming and 

330 DTH licencees have applied for amendments to this requirement. CRTC. Public Notice 1997-60 (16 
May 1997) 
331 except class 3 BDü's using only basic band channels 
332 Compenrion Act. R.S.C. 1985. C 34 and R.S C 1985 (2nd Supp.) C-19 
333 Zlsr C ' w r i r r y ,  Supra note 325 at 4 



the government asserts jurisdiction over undertakings that do not make use of the radio 
waves. Only visual images of alpha numeric text and seMces using audio or video 
tailored for the individual and not intended as a substitue for TV are excluded. 

The definitions of program and broadcasting are interpreted by the CRTC and the 
wide definition causes uncertainty wliich liampers investment. IHAC has recommended 
that the definition of program be amended to be narr0wer.3~~ Presently tlie CRTC is 
proceeding by exemptions. 

There is no doubt that for al1 companies wliether regulated by the 
Telecommunications Act or the Broadcasting Act, cornpetitive forces are increasing. 
However, as telecom and broadcasting converge, the Broadcasring Act overshadows the 
Telecornmzmications Act and new cornpetitors are expected to meet Caiiadian content 
requtrements. 

The wide definition referred to above is an issue in the context of Canada's trade 
comrnitments wherein broadcasting is defined in a manner sirnilar to the narrower 
definition which preceded the 199 1 Act. This definition is important in the context of the 
cultural exemption clause whic h includes broadcasting. 335 

Obviously, the way of implementing tlie cultural mandate needs to be adapted to 
the fact that the possibility of exercising domestic control can no longer be depended 
upon. This is true not oiily with regard to international trade agreements in the face of 
converging technology but also with regard to new technology such as DTH TV. 

. Can DTH TV technology in Canada be thought of in a strictly dornestic 
framework? 

An overview of the licensing of DTH TV providers and the proposal to lease 
space on Telesat's satellite to American corporations for the purposes of beaming 
programming to the US confirms that tliis relatively new technology cannot be thought 
about in a strictly dornestic f'ramework. 

The CRTC r ~ l i n g ~ ~ q n  1994 on the proposed exclusive (except during periods of 
emergency) use of Canadian satellite facilities for the provision of DTH services in effect 

334 l ' A C ,  Szrpra note 324 at 98 
335 1. NAFÏA, Supra note 253- 2. at Appendix 2 106 and S. 2 107 

2. FTA, Stpra note 274- 3 .  at S. 2005 
The definition of cultural industry specitically mentions satellite broadcasting. 

336 CRTC. Public Notice lW4- 1 1 1, "Exemption order respecting DTH satellite distribution 



barred a DTH applicant, Power DirecTV? from offering DTH s e ~ c e s  in Canada because 
the US content it proposed to offer would be beamed off DirecTV's two US satellites. A 
satellite consortium, known by the end of 1994 as Express Vi13j7 was exeinpted from the 
licensing requirements. 

As the CRTC's exemption order was iiot siibject to Cabinet review iiiider sections 
9(4) and 28(1) of the Act, the Ministers used the Governor in Council's powers of 
direction (sections 5,7 and 8) and a public review of government policy regarding DTH 
distribution c o m m e n ~ e d . ~ ~ ~  The three member advisory panel reviewing the CRTC's DTH 
policy reported to the Federal Ministers in Aprii 1 995.339 The panel was Iiarsh on the 
CRTC's use of an exemption order For developments of such a potential coiisequence as 
DTH and found that such orders sliould not be substitiited for regulation. The panel 
concluded that Canadian origmated prograrnming sliould be delivered to Canadians via 
Canadian facilities with no objection to US content being delivered throiigli US satellites. 

In order to gain time, the two Federal ministers suggested that the CRTC respond 
directly to the govemment's proposed Direction Orders in lieu of initiating the prescribed 
procedure calling for the time cons~irning formalities of the parliamentary process. The 
procedure requires notice of policy directive in the Gazette and 40 days of parliamentary 
scrutiny, the goal of the procedure being to demonstrate the arms length relationship 
between tlie CRTC and politicians. 

The CRTC decided to reject tlie government's request for informality. The two 
ministers had no choice but to rush the cabinet directive to Parliament. The CRTC 
highlighted to the Minister of Canadian Heritage that, in its view, the policy directive was 
retrospective and too specific in that it iniglit prevent tlie only DTH operator covered by 
the exemption f?om opening business in tlie Fall. Moreover, certain provisions of the 

uridertakings" (30 August 1994) criterion 3 and App s.3 
3 3 7 1 .  The (Turonto) Financial Post (30 September 1994) %Then composed of BCE. WIC Western 
Communications, Cancom and Tee Comrn. BCE is a part owner of Telesat with Alouette 
Communication, a regroupment of  9 Stentor companies and Spar Aerospace (small share). At the 
ongin, cable CO'S were involved in the consortium which was apparently formed with the 
encouragement of the CRTC in order to extend the monopoly to DTH and counter the grey rnarket,and 
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338 Governrnent of Canada, Press Release. P-09-98 ( II September 1994) and Canada Gazette, Par. 1 
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proposed order could be interpreted as directing the Commission on how to implement 
broadcasting and regdation. The order rnight tliiis be open to legal challenge340. 

The directive was tabled by the Govemment in Parlian1ent3~1 notwithstanding the 
opinions of two law fmns342 and the CRTC's voiceful criticism as expressed by Keith 
Spicer, then CRTC Chaiman, that " the governrnent's power of direction under the 
Broadcasring Act was never meant to ~is~irp  the Coinmission's exclusive role in 
implementing broadcasting policy for Canada." The Cabinet justified itself stating that its 
members were acting in the defence of consuiners against monopoly and for cornpetition: 
the Government's role being to determine broadcast and communications policy, the 
CRTC's to implement it. Tlie Standing Seiiate Coinmittee recognized the iiiterests of the 
Canadian consumer above ail3" and the iiecessity of ensuring a cornpetitive marketplace. 

Before the Parliarnentary Committee. Keitli Spicer stated that the CRTC did not by 
its exemption create a monopoly; the exemption applied if the proCanadian criteria were 
met, if not, a licence could be applied for. He mentioned that Express Vii \vas not 
specifically authorized that, in fact, any firm meeting the all-Canadian criteria, could offer 
the DTH service without a license? 

The Senate and Houe  Committee reported contkrning the Cabinet decision. The 
goverment directive called for licences to be isued no later than November (CRTC, PN 
1995 - 114). Though the CRTC, by using an exemption order attempted to circumvent 
Cabinet review, in the end, the CRTC was made to be responsive to the concerns of the 
govemment in power. This raises the issue of whetlier the CRTC is tnily an independent 
regulator. It also raises the issue of a certain deg-ee of conflict between Heritage Canada 
and Industry Canada though as Hudson Janisch points out the new CRTC chairperson 
seems to be getting better working relations witli tliose two Ministers. 

The episode also demonstrates that the CRTC naturally depends on domestic 
control. The CRTC's exemption order aimed to avoid the use of US teclinical standards 
and ensure the possibility of local advertising. Tlie CRTC is still concerned with 
preventing a situation wliere consumers could easily access unlicensed US DTH seMces 
by adapting equipment provided by lisensed Canadian DTH seMce suppliers. 

340 7he (Toronto) Globe mtd ibfoii, ( 7 June I 99 5 )  B i 1 
3u Report of the Standing Serin le Cornmittee on fi-msport ard Communications. S enator D . H. Oliver, 
Chair (Ottawa: Transport #30327, 7 June 1995) 1 520 (hereinafier, Senate Trnnspwi < wornmzt~ee) 
342 Senate Transport Commitfee. Ibid. pp. 14 & 15 summarizing the opinions of McCanhy,Tetrault and 
of Stikeman,Elliot which conclude that the order proposed by the Governor in Council is ultra vires. 
343 Ibid. at 18, 38. 
344 The (Turonio) Globe arzd Mail, (1 7 iune 1995) D 1 2. 



In another episode, Telesat's Anik E-1 satellite was subjected, in March 1996, to 
t echca l  difficulhes caused by a solar storm. Teiesat proposed to ease shortage by 
purchasing two constructed satellites fi-om TC1 of Englewood USA for 800 million 
dollars and parking the two satellites in Canada's slots. Some of the capacity would be 
leased back to TC1 (Primestar) and to TelQuest Ventures,3JS two American 
corporations, as well as to Express Vu. At tlie tirne. the two Arnerican companies were 
unable to obtain space on Arnencan satellites. The Indiistry Canada Minister, responsible 
for the use of Canada's orbital slots, approved tlie proposa1 in principle but tlie deal also 
needed to meet the Federal Communications Commission's (FCC) approval as 
TCI/TeIQuest's transmitting stations are located in the US. As expected, TCI1s American 
competitors, AT&T and MCI, DirecTV, EclioStar & USSB lobbied inteiisively arguing 
essentiaily that the arrangement would create a cornpetitive imbalance i i i  the American 
DTH business. They claimed they still needed additional capacity and tlireatened askmg 
the ITU for a redistribution of orbital s 1 0 t s . ~ ~ ~  On account of technical specifications, if 
granted, this could prevent Telesat fiom beaming signais into the US market. In the event 
MCI's request (presented to the ITU on its belialf by the FCC) was to be approved by the 
ITU, the new slots would probably be auctioned to the highest bidder, a procedure which 
could take a few years. Telesat found some comfort in the fact that its application to use 
dots for total North American coverage liad been filed at the ITU since qiiite some tirne. 

As a proposal for cross-border policy came under review in Washington, the 
Admuiistration to the FCC asking it to defer its decision even tliough the 
proposal to the FCC predated the Administration's policy review. The Administration 
complained about Ottawa's discrimination through content and licensing restrictions. The 
cross-border policy under review stipulated tliat applications by foreign companies for 
access to the US market would be contingent on US companies having reciprocal rights. 

The FCC d i s ~ n i s s e d ~ ~ ~  the TeIQuest/TCI applications on procedural bgounds i.e. 
that earth station applications may only be tiled if and when the space stations with which 

345 Federal Communications Commission. Info Sheet. "Direct Broadast Service Questions and 
Answers" (January 1996). DBS is not limited to being cable competitors for programming only. FCC 
rules Say that the use o f  half the transponders for non DBS uses is permitted. Hughes DirecTV, for 
example, downioads huge data files from the Internet via satellite; also large Earth stations can be 
serviced for retransmission. 
346 ?ne (Toronto) Fina?zciaI Post, (8 October 1 996) 4 
347 Letter from the Department of State Office of the US Trade Representative Depanment of 
Commerce, Department of Justice to Reed E. Hundt. FCC Chairman ( 1 July, 1996) 
348 FCC, Decision in the matter o f  applications o f  TelQuest ventures and Western Telecommunications 
DA964128 F(15 July 1996) confirmed on appeal. 



they intend to comrnunicate are licenced. Hence, no substantive issues raised by the 
Executive Branch were addressed. 

The FCC's decision begs the question of whether our limited (population wise) 
universe can support DTH companies at the sole service of Canadians. On the other hand, 
the extra Canadian satellite space offered at a lower pnce mi@ interest alternative and 
competing services to large cable companies which, ever since the conclusion of a deal 
with NewsCorp/MCI, have gained access to a prime US orbital slot. 

Ln the meantirne, Telesat was awarded in A p d  the prime 9 1 WL orbita1 slot and 
the launching of a new satellite is planned for 1998. Apparently, a 32 transponder satellite 
with more than 300 channel capacity is being constnicted by Lockheed Martin and 
affiliated Spar Aerospace. ComDev of Cambridge, Ontario is also involved. Construction 
and launching (Russia) costs for the satellite total 350 million dollars. Seveiiteen 
transponders are to be acquired by Express VU? Industry Minister John Manley, in 
early March, in a speech insisted that "a Canadian DTH seMce is needed to maintain a 
vibrant culture. Without a Canadian DTH broadcasting direct-to-home programming 
made in Canada, a generation of Canadians will g o w  up with a new medium without any 
Canadian message. "350 

In order to deal adequately witli cliaiigiiig assuinptions, and in paniciilar that of a 
seamLess/borderless comrnunications environment, traditionai modes of irnplernenting the 
cultural manadate are being shed, reviewed and will eventually al1 be replaced by more 
adapted o n e ~ . ~ ~  

349 "Expressvu Moving to Direct-broadcast Satellite", The (Toronto) Globe andkf~id (2 May, 1997) 
350 P. Morton, "Beaming in on Potential DTH Riches". The /Toronto) Financial Posf ( 18 March, 1997) 
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351 C. Taylor, "Adding Lanes to the Information Highway; The Emerging World of Cornpetition in 
Broadband Distribution", (Address to the 1997 Cable and Satellite Broadcasting Congress, Toronto, 26- 
27 June 1997) 



. Confusion reigns with regard to borderless DTH TV technology 

Hughes' DirecTV, tliough iinapproved and iiiilicensed by the CRTC. is received 
directly by 300,000 to 400,000 Canadians. This "grey market" represents a substantial 
portion of the relatively small Canadian TV market. TV image and souiid qiiality is far 
supenor and a wide selection of channels is available. No other comparable service is 
presently being offered to Canadians by DTH or cable TV operators and fiiiance is 
difficult for domestic companies considering DirecTV1s substantial (thougli unofficial) 
headstart in the market. 

A widely circulated brochure "Direct-to-home satellite TV",jj2 put out in 1996 by 
industry Canada airns to control, to some extent, tlie public's propensity to access 
Amencan DTH via the grey market. The public is told that Arnerican service providers 
have in the past occasionally cut off their signals to viewers in temtories wliere they do 
not hold prograrnrning distribution rights. The brochure thereby implies tliat the consumer 
is makmg a caiculated risk when lie or she pays for the seMce. It also points out that 
once Canadian DTH seMces are operatioiial, consumers will have to piicliase new 
equipment, the equipment bought for accessing US DirecTV not being fiinctional for 
DTH services offered by Canadian companies. 

The brochure3j3 states that " tlie law provides for botli criminal prosecution and 
civil action by private parties whose financial interests are affected by illegal decoding." It 
warns that purchasers as well as retaiiers of iinautliorized satellite services such as 
illegaily rnodified decoders and pirate access cards, c m  be charged with a criminal 
offense, fined or jailed. 

It also w m s  that a decoder tliat is authorized to catch satellite signais in the US 
may be illegal to use in Canada. It also instnicts dealers to inform customers as to which 
seMces are legal and which are not. 

352 Industry Canada, Pamphlet Cat. Na C2-308, "Direct-to-Horne Satellite TV. Facts you should know, 
Industry Canada", ( 1 996) (hereinafier firc~s Yorr Slloriid K m m )  
353 Facts Yoir ShouklKnow. Ibid. back flap. 



Though the brochure purports to be a quick reference to the applications of the 
Radiocornmuniation Act (R.S.C.  1985 R-2) to DTH, several issues on variolis aspects of 
the legality of the use by Canadians in Canada of Amencan DTH TV services are still 
before the courts. 

Two recent apparently contradictory decisions have done little to remove 
confiision. 

in R. v. Ererser3j4, Eireiser and Kerrobert Satellite & Cellular were accused of 
unlawfully possessing equipment or a device intended to be used to decode an encrypted 
subscription programrning signal witliout any authorisation from the lawfiil distributor of 
the signal, contrary to section 10 ( 1 )  (b) of tlie Nadrocommunrcarron ALV OF Canada. 

They were in fact selling so-called "green cards". This had an impact on DirecTV's 
substantial grey market income and caused embarrassment to News Datacoin 
International which was responsible for encrypting DirecTV's signal. Witli assistance 
from US customs, it encouraged the RCMP to mount an investigation. 

Judge EUebuc refused to apply s.327 of the Criminal Code which inakes it an 
offence to use or possess or manufacture devices to gain seMce fiom a 
telecommunications facility without payment tlierefor. The judge obse-rved tliat the 
intention behmd s.327 is to protect the proprietary rights of persons legally entitled to 
provide a telecommunication service. Heiice, in his view, no offence arises iinder s.327 
unless the telecom facility in question is autliorized by Law and the provider is lawfùlly 
entitled to a fee. " Mere production of 'pirate' or 'grey marketf signal is ins~iflicient to 
constitute an offence under S. 10 (1 ) (b) of the Radiocommunication Act of Canada." 
Judge Klebuc also affirmed that " Section 10 ( 1)  (b) protects lawful distributors (...) If 
there were no lawful distributor of the signal in Canada, can the prohibition extend to 
non-resident enterprises whose si~mals Iiappen to overlap ont0 Canada? 1 tliink not." 

In Express Vu et al v. NII Norsut "j5, Judge Frederick E. Gibson dismissed 
Norsat's motion for s u m a r y  judgment on tlie portion of the daim related to section 18 of 
the Radiocornmunication Act, satisfied that the conduct of Norsat is contrary to S. 10 (1) 
(b) of the Radiocommunication Act in tliat Norsat imports, sells and possesses equiprnent 
or devices under circumstances that g v e  rise to a reasonable inference that the equipment 
or device has or have been used and was or were intended to be used for tlie purposes of 

354 R. v. Ereiser, (16 May 1997) (Sask. Q.B.G.) No 2100 of 1996 I.C.S. (1997) S.J. No. 276 
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contravening S. 9 (1) c) of the Act. The Judge also affirmed that he was satisfied that 
Plaintiff had at that stage demonstrated sufficient evidence of damage. 

Ln their defence to the statement of claim, defendants allege, in summary, that the 
CRTC and Parliament have no jurisdiction over foreign broadcasters using foreign 
satellites; the reasons why US DTH broadcasters ask for an American billing address are 
irnmaterial; the provision of DTH seMces into areas not served by cable cannot h m  
Canadian DTH licensees; CRTC licenses do not confer exclusive territorial rights; S. 9 
(1)c of the Radiocommzinication Ac( does not create statutory protection frorn consumers 
buying Amencan services and compatible eqiiipmerit nor do Canadian DTH programmer's 
rights; S. 9 (1) (c) of the Radiocommzinictrrron Acr refers to the of C a m  
signds - any other interpretation would be contrary to the Charter of riglits and freedorn; 
no Canadian law prohibits owning, ~ising or subscribing to American DTH seMces or 
usirig a foreign address; the claim is both prematiire (Express Vu is not yet operational) 
and tardy ( the situation has gone on too long to warrant an injunction); defendants are not 
broadcasting they are selling equipment wliich tliey import and on whicli tliey pay tax; the 
defendants cannot wam nor be made respoiisible for making possible the receipt of 
spillover which are not the same as plaintifs signals but for which Canadians pay. 

Both decisions relate to section 9 ( 1 ) (c) of the Radiocommzinica~ro~ Act and to the 
reception of foreign satellite transmitted signals. Wliilst R v. Eireiser deals with piracy 
(decoding), Express Vu v. NII Norsnt deals with the -of signals. Wliilst in R. v. 
Ereiser no lawful distributor in Canada exists, in Eipress Vti v. NI1 Nors~ir, a CRTC 
authorized distributor exists. Bluntly put, korn a consumer's point of view the decisions 
translate into meaning that piracy (of foreign signals) is permitted but not the of 
foreign signals. These decisions are consistent witli the implementation of sovereignty 
over the airwaves principle. On the other Iiand, Express Mi v. NU ,Vorscrr raises the 
touchy issue of whether Canadian's freedoin of information right is not being breached 
(CTVv. Canada (CRTC), Supra note 3 19, was a pre-Charter case) by siicli an 
interpretation of the Radocommztnicanon Act. Lt also raises the issue of wliether the 
enforcement of such an interpretation would not require border customs controls and new 
legislative provisions providing therefor - likely a costly and unpopular operation. 

Growing popularity of DTH satellite TV 

In addition to the superior qiiality resolutioii3j6 of image, vast chamiel choice and 
price/value ratio, the economic aspect also merits consideration. The Canadian public 

356 Blockbuster movie products are particularly well adapted to DTH digital TV service. they are in 
3 5mm and therefore of high resolution. 



would probably be shocked to leam that according to a study carried out by University of 
Toronto's Tom Wilson, Simon Fraser's Stephen Globeman and the Brooking Institution's 
(Washgton) Robert Crandall, allowing Power to offer DTH TV in Canada would have 
saved customers 468 million dollars a year or roughly 60 dollars per subscriber. (cf J. 
Bell, "Challenges Facing Canadian Broadcasting" Address to the insiglit Conference on 
DTH satellite broadcasting. 30 March 1995') 

Allegedly, 85% of cable revenues in tlie heavily cabled Caiiadian market 
goes towards packaging, administration distribution and retum on net assets. Less than 
20% of revenues goes towards progarn producers and content creators. Cable has 40% 
operating margms. If the non-creative costs fell by Zj%, approximatively 750 million 
would be available for content providers. DTH technology is more efficient and digital 
receiving equipment costs less. Tliough tlie cable industry is heavily indebted (Rogers: 
Revenue of 1.8 billion net loss 203.2 millioii. debt 3.7 billion) revenue flow is steady and 
finance available on the US financial market. 

A solution to the "grey market" issue does not lie in asking Hiighes via 
diplornatic means to lower its satellite beain in sucli a way as to exclude the Canadian 
population fi-om its footprint. Though feasible to some degree in principle. a satellite 
footprint cannot be made to precisely inatcli tlie UsIcanadian border. In practice, if the 
beam was lowered, some areas such as St Paul, Minnesota, for example, which is located 
north of Toronto, would not capture the US DTH service. In addition, it Iiappens that 
most of the Canadian population resides witliin a few hundred miles of the border. This 
fact also precludes the use of another (perhaps questionable) strategy wliicli would 
consist in applying for a Canadian slot so close to the US slots that though the quality of 
signals fiom US beams to US inhabitants would remain acceptable, sipals "spilled over" 
fiom US satellites into Canada would be uiiclear due to the Canadian sigtials being 
beamed fiom a slot so close to the US. Administratively, the strategy coold be difficult to 
put into practice because unlike the USI Caiiada has not occupied its (6) DBS orbital 
slots. 

It is widely recognized that a solution does not lie in isolatiiig Canada by 
blocking US satellite beams. Nor does it lie in iiistituting a "dish" police (such as in 
closed societies). There is nothing iiiliereiitly wrong in watching US films. In the context 
of the recent US Intemet decisions. the freedom of information principle is bound to gain 
strength in Canada as well. The general popiilation would probably be qiiite astonished to 
learn of the extent to which TV content is subject to CRTC c o n t r 0 1 . ~ ~ ~  

357 Though this is, of course, public information. few people obviously have the leisure ancilor 
inclination to peruse and make sense of the law. regulations and CRTC decisions which on occasion are 
not limpid to outside observers. 



In fact, the CRTC needs to allow an alternative to the "grey market". Most 
recognize that, sooner or Iater, consumer freedom of choice will tiurnph, tliis notion of 
Frontier Freedom is being experienced by a small (but growing) portion of the population 
s d n g  the Intemet. As well. most woiild agree that Canadians expect to be 
technologically on par with their Amencan iieiglibours with respect to TV. In fact, 
presently, except for US DTH TV, Canadian TV image quality and number of available 
channels may in some cases be superior to tliat offered by US cable services for a higher 
price. 

In any event, the CRTC lias been for these reasons relaxing some of its rigidity. 
With regard to US specialty TV channels, tlie CRTC has advised at the end of July that 
the Commission will no longer delist US cliannels to make room for competing Canadian 
ventures: also CNBC, a cornpetitor of the Globe and Mail's ROB TV senice was 
authorized to operate on a 24 hour basis as it does in tlie US. Many foreigi TV seMces 
(such as Arnencan Health Network, tlie Golf Cliannel, TV Food Network. ART 
Arnencan, FITTV, BBC World, Deutsclie Welle, TV Japan) were authorized for 
distribution in Canada. KWGN (Denver), the Game Show Network and hvo classic 
movie services were added to the list for packaging with pay TV channels. Gradually, 
specialty broadcasting which with networks and independent prograrnming, are chosen by 
90% of the population, may displace iinpopiilar pay TV and pay per view movies which 
take up 15 to 18 channels as these are encowaged to fiee scarce space iip, at, least until 
cable goes digital. 

Another indication of relaxation and fiirtlier to corne is apparent in tlie broadcast 
licences granted to Bell and Telus authoriziiig them to offer cable-TV services on an 
experimental trial basis to 10,000 consumers in Alberta, Ontario and Québec. The 
lisences largely put aside Cancon linkage nniles wliich had been sacrosaint. 

In the Iight of a possible upcoining iiegotiation with the US, in the meantirne, the 
CRTC must perfom a tricky balanciiig act between "caving inVprior to iiegotiations and 
sternming the growth of the gey  market for US DTH services. 

. Infeasibility of maintaining Canadian content quotas in the face of 
digitalization and multi-channei TV 

There is no question that, as discussed earlier in this thesis, digitalization, in 
addition to improving image quality, multiplies tlie amount of space available for content. 
In this sense, spectrum scarcity on wiiicli basis the regulator's intervention to ensure an 



adequate amount was being devoted to Canadian content was justified, is no longer a 
valid assumption. In fact, as pointed out in the European section of this thesis with regard 
to the airtime quotas, it is unlikely there would be enough domestically produced content 
to fulfill a 5 1 % quota. 

. ExpressVu slowly abandons its "wait and see" attitude 

A licenced DTH service provider, ExpressVu now owned by BCE (Cancom and 
W C  Western) was formed largely at the CRTC1s instigation. At its origin, it had even 
included a cable consortium. Though ExpressVu has strong financial backing (fiom BCE) 
it has only recently launched its service. - in part due to technical mishaps suffered by 
Telesat's Another factor which rnay have hampered ExpressVu is that its 
controlling shareholders lack of substantiai retail programming/packaging or global TV 
marketing experience . 

A licence must be proceeded upon otherwise it may lapse. One gets the sense that 
ExpressVu is very slowly abandoning its "wait and see" attitude. That attitude was 
probably justifiable considering the considerable and growing erosion of Canada's DTH 
market to the benefit of Hughes DirecTV, the possibility that a regional DTH 
broadcasting agreement may be negotiated with the US and finally and less irnportantly 
perhaps, the inappropriate licensing of 3 or 4 DTH service providers for Canada when a 
more limited number are licensed in more populous jurisdictions such as the US and the 
m. In the UK, there is only one licensed seMce for a country with a mostly uncabled 
population of over 46 million persons. In the heavily (over 60%) cabled US market, there 
is ody one significant DBS service3j9 and tliough it is steadily malung progress after the 
strongest introductory success of an electronic consumer product since VCR, and benefits 
f?om its indirect owner's (GM) clout, and though it benefits from the US Administration's 
cornmitment, it faces severe regdatory constraints and a strong broadcasting and cable 
lobby. 

358 M e r  having "waited" so long, Express Vu is not waiting for delivery of Telesat's DBS satellite in '98 
It is now marketing a larger dish compatible with the medium powered Anik E-1 which it will substitute 
for an 18" dish when the DBS satellite is launched. 
359 USSB is marketed with DirecTV and offers complementary packages to those offered by DirecTV. 

- Both companies share space on DirecTV's owner's satellite, Hughes Corp. Echostar is at a disadvantage 
as it does not have access to f i I I  CONUS and Prime Star presently mostly serves remote areas. 



One c m  sufinise that there is some chemistry between Express Vu and Echostar 
with whom Express Vu has an arrangement for the use of Echostar's end-to-end DTH 
technology (DISH brand) and to whom it Ilas granted an option to invest in Express Vu. 
Ever since Echostar faiied to conclude an alliance with ASkyB whereby Echostar would 
have gained access to a full CONUS dot, an Express VU-Echostar rapprochement is 
even more likely. However, nothing is definite and BCE may very well have other 
priorities given the uncertainties. Refinancing rnay occur through a public oRering or debt 
issue. Though challenged by rivals under the (.'ompetition Act, Express Vu appears to be 
well positioned because its owners have interests in the satellite operator, Telesat, as 
well. This compares favourably with a possible tùtiire official cornpetitor, DirecTV, 
which also is owned by the satellite's operator's owner. 

- PROACH IS APPROPRIME NOW TO RENEFIT FROM Tm 
PPORTIMIES W0RI.D TV M W  REPRFSENT FOR THE CANADIAN 

S m G  INDUSTRY. ITS C-EOPU AND CANADIAN 

Faced with the tidal wave of digital borderless personal communication technology, 
some would Say that national culture does not stand a chance. They are right in the sense 
that the irnplementation of cultural policy via Cancon rules will have to be rethought in 
the context of new assumptions brought about by new technology. 

Notwithstanding the staternenPO by Raymond Chrétien, Canada's Ambassador to 
Washington, in October 1996 prior to the election, that "Ottawa will not water down its 
cultural protection rules even if fast emerging technology makes them oudated ..."; it is 
highly unlikley that Canada would, even if it could in the words of Sergeant David Long 
of the RCMPts commercial crime unit in Vancouver "put a wall fiom here to the moon". 
Sergeant Long's concem was one of enforceability of sovereignty over broadcasting. At 
the very least, such a wall-erecting attempt would be counter-indicated in a country which 
embraces multi-culturalism. 

Others summarily dismiss the importance of culture and see the new assurnptions 
as a chance to finally cut cultural spending to the bone and side with the Amencan view 
of culture as just another product. Fortunately for the Arnericans, their popular culture has 
worldwide appeal. Trade representatives regularly accuse Canada, and other countries 

360 P. Monon, "Cultural Policies rVffrmed by .A.mbassador to US", The (Toronto) firztuicial Post, ( 10 
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such as France, of using culture as a pretext for protecting economic interests. 1s it not 
possible, on the contrary, that the Amencan argument of assimilating culture to other 
products is sirnply self-serving? If national sovereigmv, which also is undergokg pressure 
fiom international agreements, has any siibstantial meaning left, it is important to consider 
the thought of world acclaimed Ontario ecoiiomist (now based at Harvard). John Kenneth 
Galbraith: "Critical issues in soverei~mty are not economic but cultural." 

Economics is undoubtedly critical to citizens' well-being and is obviously al1 the 
more criticai in the context of global integration of economies and its invevitable 
competition. Understandably, economics is ciirrently the main focus in maiiy domestic 
and international issues. There is no reason why tlie cultural industry should not be 
associated with profitability where appropriate nor why cost-efficient distribution modes 
should not be favoured. However it is uiiwise. in my view, to dismiss cultiire if it is 
critical to sovereignty. Culture needs to be iiiirtured . . .economically. 

The Red Book Policy of the Liberal Party of Canada ( 1993) stresses the 
importance of committing to cultural development goals. The Liberal Party of Canada 
sees culture as the key factor in Canada's ~inity: "Canadian culture embraces Our shared 
perception and beliefs, common experiences and values, and diverse linguistic and 
cultural identities. Everything that rnakes 11s iiniq~iely Canadian. Culture is tlie very 
essence of national identity, the bedrock of national sovereignty and natioiial pride. At a 
time when globalization and the information and communication revolution are erasing 
national borders, Canada needs rniicli more tliaii ever to commit itself to cultural 
developrnent. "36 

Few would deny tlie importance of culture, national identity and tlie preservation of 
some amount of pluralisrn and choice on World TV. Dr. Sylvia Ostry of tlie University of 
Toronto's Centre for International Relations recently highlighted3" the issue of whether 
people really want to Iive in a homogenized world. The question merits attention since 
some fonn of hmonization/standardization is, after ail, the WTO's ultimate goal. 

As iioted above, Canada's GII policy eclioes tlie Red Book's prioriry on culture. 
The other priority is (quite justifiably for a govemment) jobs. Faced with global 
competition and the need to enact budget cuts as well as witli the enforcement dilemna 
new technology poses to Cancon as reflected in the DirecTV episode and tlie huge 
multiplication of TV channels made possible by digitalization, there is alinost inevitably a 
resulting sense of malaise. It derives From the sense of fûtility generated wlien goals are 
set for which adequate means to attain tliem have yet to be hlly provided. 

361 Liberal Party of Canada. I M  Book I'olu. (Ottawa. 1993) 
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Canada must continue searing tip to take a chance on the opportmies global 
TV represents. Some would simply slinig tlieir shoulders at Washington-based satellite 
newsletter publisher Bob Sherman's propliecy: "In a couple of years, Canada will be left 
witli a crippled and dying satellite fleet and a million g e y  market DBS system owners 
watching US Channels HBO and Showtime the Canadian govemment is so afiaid 0 f . "~~3  

More people, however, would be concemed by the job priority and the fact that the 
industry represented in 1992-93, 60,000 jobs and Iias a substantial mckle down effect in 
the economy. Sovereignty (of which culture 1s a critical element) might also pique the 
enthsiasin of many who see an interest to inaintaining Canada as a cotiiitry if only for its 
quaiity of 1 ife. 
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PART V: Elements of a global positioning mode1 

Government's policy making role in peneral has to do with favouring the 
maintenance of jobs for its citizens and making sure profitable indusmes are not unduly 
hampered by domestic and international regdatory restrictions. As noted above, culture, 
because it is a criticai element of soverei~mty, is also a priority. 

Because of the new assumptions brought about by technology and international 
trade agreements, Canada's generally siiccessful mode of imnlementation of cultural 
policy based on the supply principles of production of content and its acccess to 
distribution channels, is under review. 

The cultural policy itself is of course, being rnaintained. Tliroughoiit tlie review, 
precise and attainable objectives must be indentified. These will underly tlie development 
of new rules for the irnplementation of cultural policy. 

. The objectives 

First of dl,  work for Canadian audio-visual crafts people needs to be maintained at 
least at the current level. This goal relates to governrnent's policy making role in general. 
Jobs for skilled workers mostly on the technical side of production as opposed to the 
more conceptual roles, for example, of writiiig and directing, corne From south of the 
border Le. Arnerican TV and film production companies. 

According to Canadian Heritage statistics, in 1993-94, an estimated 894,000 
people worked in the cultural sector - almost 7% of the total labor force. Of these, some 
285,000 worked in core production and distribution activities, and over 600,000 in related 
jobs. As a whoie, the sector contributed 29.6 billion dollars to or 4.8% of tlie GDP. In 
1992-93, accordmg to a Statistics Canada, Client S t ~ i d y , ~ ~ ~  the broadcasting and film 
industry created 60,000 direct employment jobs (more than the print media) which is 
close to half the number of jobs created by the automobile industry. In tlie cultural sector, 
after print media, broadcasting was the second largest conmbutor to GDP. 



Currentiy, this important nurnber of skilled jobs is dependent to an important extent 
on the weak Canadian dollar, which in turn is dependent on US (and Canadian) fiscal 
policy. The continuation of the use of Canadian craftspeople by established Amencan 
production companies is clearly fragile and needs to be secured. Digitalization will bring 
about the need for increased production of content and ensuring the continiiation of 
Canada's substantial participation in the production of TV programmin- is one way of 
derivhg profit from technology. Siicli an objective does not directly profit Canadian 
producers. Profit in a general sense, Iiowever_ includes profit to individiial Canadian 
citizens and is undoubtedly a highly wortliwliile objective. 

Second, Canadians must continue to have access to Canadian cultural products, if 
they so desire. This goal relates to the Govemment's cultural priority. Airtiine quotas are 
not, and never were, intended to prevent Caiiadians from having access to American 
programs, or to force Canadians to watch Canadian TV, or to prove that were 
programrning available in Canada, it woiild be more popular than American TV. The 
irnplementation of cultural policy via airtime quotas was established because under past 
technological conditions spectrum was scarce and insufficient to accomodate an 
acceptable proportion of Canadian programining in addition to Arnencan programrning, 
admittedly a popular Canadian choice. Some limitj6j on American or foreip produced 
programming therefore had to be establislied. 

When digitalization is fùily iinplernented on al1 distribution mediiims, it will no 
longer be necessary, or possible, to inaintain airtirne quotas because there will be more 
than enough room for al1 content providers. Tliis mode of irnplementation tlierefore needs 
to be reviewed. Obviously, it may pose cliallenges for distributors which are not yet 
cornpetitive as to the number of charnels and image quaiity offered. 

Third and also related to the govemment's cultural policy, is the objective that 
Canadian cultural product must continue to be available. Due to limited worldwide 
distribution access compared to Amercian made product, financing of state of the art 
domestic productions has been dificiilt (tlioiigli less so than film) and subsidies and 
incentive programs had to be introduced, as well as criteria for determining what is 
Canadian. 

While awaiting the matenalization of oppominities new technology such as DTH 
and the information highway may present with regard to ease of access to regional and 
global distribution market access, subsidies and incentives prograrns will have to be 

jG5 It may be that the selection of "permissible" (CRTC list) American programmin3 is geared to 
favoring the holders o f  Canadian rights for Xmerican progams. 



maintained, though in modified form, to take into account the need to have purely 
~ b ~ e c t i v e ~ ~ ~  criteria for determining whetlier a product qualifies as Canadian culture. This 
is especially tnie considering that Canada's society is now pluricultural and is an open 
society with a global outlook. Subsidy progams must also be modified to take into 
account the likely advent in the near future of the Multilateral Investment Agreement 
(MIA). This Agreement, as well as access to the Canadian market by foreiy distributors 
of independent film productions, may be beneficial to a wider distribution of Canadian 
content internationally. 

Finally, a new objective, that of encouraging access to domestic, regional and 
global markets via new techiiolop inust be ineiirioned. In addition to be i i i~  related to tlie 
govemment's cultural policy this objective is related to the govemrnent's policy making 
nile in general i.e. that of securing a favoiirable regdatory environment for profitable 
industries. In the past, the implernentation of c~iltural policy was carried out iargely via 
local distibutors over whom the governrnent has authority. With the advent of borderless 
personal communications technolop, this avenue of implementation is becoming difficult, 
and its effect distorted by off shore cornpetitors. It must be reviewed and the oppomuiity 
of entering a regional agreement witli tlie US examined. 

. The rneans 

In spite of the complexities convergence presents, we are still at tlie age of the 
dinosaurs in the history of space coinmiiiiications te ch no lob^, Iience it is very important to 
consider simple solutions to issues over coinplicated ones and keep options open while at 
the same time seizing opportunity. In the words of Winston Churchill: "oiit of intense 
complexities, intense sirnplicities emerge". 

In order to realize the first objective related to job preservation for crafis people a 
regional (US-Canada) TV broadcasting pact, in the tradition of the Automobile P a ~ t ~ ~ ' ,  
whereby Canada would benefit from production quotas (maybe 20%) and US majors 
could be involved, merits serious consideration. M e r  alla as we have seen, the number of 
workers involved itself is significant; Canadians are important consumers of US TV 
programs and the Canadian market is profitable for the US because it is inexpensive to 
access. It may be opportune to consider this avenue at the present tirne whilst the number 

. , 
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of Canadian workers involved in Amencan TV productions is hgh, whilst the TV 
production service industry is still excluded From G A T S ) ~ ~  and a regional bi-lateral 
agreement is therefore permissible. It would appear that, as the cultural "exemption" 
under NAFTA and the FTA applies only between Canada and the US (not Mexico), a 
new bilateral agreement between them rnay be possible. Also, pnor to the enky into effect 
of the GATS Agreement on Basic telecornmunications next year, the US is particularly 
keen on negotiatùig with Canada. In the words of FCC Chairman, Reed H i ~ n d t : ~ ~ ~  "We 
would have another person in the bullpit witli the US who are able to preach the message 
to the real problem areas, the Chinas, the Brazils. the Indonesias." Thougli this statement 
was made in the context of the international telecom agreement from wliicli broadcasting 
has been excluded, obviously, a broadcasting agreement would be a major step fonvard 
and perhaps as important as Canada's restriction on telecom foreign o ~ n e r s h i p ~ ~ ~  Canada 
is at least for the moment hanging onto. Such a pact with its world respected neighbour 
would c e r t d y  give the US more credibility when it insists on opening broadcasting 
globally, as well as when it makes bids to improve other countries' telecom offers. 

The production quota system may well be the price Canada should request in 
exchange for a broadcasting agreement. Pnor to any trade agreement and even in policy 
elaboration on foreign access to the domestic market,371 the US examines in the public 
interest, its competitive advantage and concernes itself particiilarly with making sure a 
trade agreement would not create competitive distortions in its home market. Obviously, 
ths  is also of concem to Canada as regards possible possible distortions in its home 
market. 

As the automobile indusûy generates inany jobs in Canada and in the US, special 
sectorial provisions have been negotiated in NAFTA.372 These carry forth much of the 
provisions of the Automobile Pact. A major policy objective for Canada's automotive 
industry has been access to the larger US market and protecting jobs that depend on or 
serve the Canadian market. 

Access to the Amencan market with regard to TV programrning, would be 
beneficial to profitable Canadian TV companies such as CanWest Global and the effects 

368 The French, stalwart oppponents of GATS inclusion of cultural/audio-visual services now that they 
have consolidated their industry, rnay, in a negotiation context, cease to be so. Hence. a GATS inclusion 
may eventualiy be agreed to despite opposition from Canada. 
369 n e  (Toronto) Financial POSZ ( 1 9 July 1 997) 
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of access by Arnericans into the Canadian market would be counterbalanced by the 
securing of jobs for Canadians in that industry. 

In addition to the fact that Canada has a long experience negotiating with the US 
and that it as Arnericafs principal neighbour. Iiolds a major card in the coiitext of global 
telecommunication negotiation, it should be noted that: productkontent is important both 
for Canadian and American TV service providers: work for Canadian crafts people, 
exposure for products expressed by Canadian artists and manoeuvrability with regard to 
DTH technology are what Canada needs: and US and Canadian interests are not 
diametrically opposed. Amencan producers such as Wamer and Disney. for example, 
have shown that, for econornic and qiiality of Iife reasons, they are far from against 
shooting in Canada where skilled crafts people are available at a short fliglit away. The 
American entertainment industry exploits products not the labour force. In LA, an 
electrician in the entertainment industry can earn as much as 200,000 % per year. 

Québec needs to be firmly on board (whether as part or not of Canada) these 
negotiations with the US and shown where its benefits lie, otherwise its politicians may 
seize the opportunity to blast the negotiation's chances of success away. In 1995, the 
Québec Liberal Party, the PQ and Québec arts organizations protestedj7j Iieavily against 
making Québec and Canada a simple extension of the American market as suggested in 
the DTH license application bnefs submitted by Power DirecTV. A Québec Minister 
contended that the Broadcasting Act was possibly being violated and the cultural 
exemption clause in NAFTA agreement (wliich includes satellite broadcasting in the 
definition of cultural industry) compromised, if Canadian content on only 3 channels (5% 
of film broadcast, 14% of "event coverage") oiit of 63 was to be permitted. At the tirne, 
US content was held to be about 15 percent on Québec screens. 

In order to realize the second objective (access to Canadian product in Canada) the 
airtirne quota implementation mode needs to be reviewed in the light of the inultiplicity of 
channel space available as digitalization takes liold. Obviously the a h ,  as David 
Schwanen, Senior Policy Analyst at the CD Howe Institute puts it,374 "slioiild be to make 
quality Canadian programming easily available, rather than attempt to maintain a set ratio 
of 'Canadian' channels to foreign ones. " Mr Schwanen proposes that " the policy would 
be to always have room available across Canada for broadcasters ready to provide high 
Canadian content programming." 
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In order to realize the third objective (production of Canadian conteiit), until 
regional access via new technology sucli as DTH, for example, is establislied, subsidies 
and incentives need to be maintained as the proposed Broadcasting Agreement Pact 
though obviously designed to ensure the existence of prograrnrning with higli Canadian 
content in terms of labour force, would by no means guarantee the existence of Canadian 
cultural content programming. However, ~bjective criteria soieiy related to the citizenship 
of the author and director need to be establislied. Presently, criteria are leti to the 
subjective appreciation and autonomous or independent judgement of govemment funding 
groups. Cultural products are the expression of Canadian artists (not corporations) which, 
by definition, is a reflection of Canadian cultiire. Even if tliese artists wri te for Amencan 
productions or the American audience wtiicli, as noted above, is not geiierally the case at 
the present tirne as most Amencan productioiis Iiire American writers or buy Arnerican 
storïes, this will not be a problern. The fact Amercian prograrns are writteii by Canadians 
or adapted from Canadian stones would already incorporate a Canadian ciiltural 
perspective. 

Ako, with regard to subsidies and incentives, al1 companies, including non- 
domestic cornpanies, should have access to tliese propams destined to encourage the use 
of Canadian talent. Attracting non-domestic. well established international distribution 
companies would ensure the distribution of work reflecting Canadian culture. Daniel 
Schwanen recommends that in the film distribution and book retailing sectors, Canada 
accept the entry of foreign competitors as tliis could actually increase the promotion of 
Canadian products to Canadian and foreign audiences.375 There is no autoinatic link 
between the nationality of production or distribution cornpanies and the culti~ral content 
disûibuted. There is no reason to assume tliat foreign related cornpanies operating in 
Canada are not as law abiding as domestic companies. 

With the likely advent in tlie near fiit~irej?~ of the Multilateral Investment 
Agreement (MM), the CD Howe's approach is very much in tune with emerging realities. 
MIA, which would extend open-border investment guarantees to 29 OCED countries 
would impose national treatment requirements on tlie investment incentives, including 
subsidies and low interest loans that countries offer corporations. 

It is not without significance to refer in tliis regard to the factj7' that the 
Canadian govemment recently granted a 60 inillioii dollars subsidy to a foreign owned 
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pharmaceutical company, Pasteur Merieux Comaught, previously the renowned 
C o ~ a u g h t  Laboratories ( which originally was attached to the University of Toronto) to 
M e r  develop here in Canada the promising vaccine Connaught discovered for curing 
some foms of cancer. The Canadian govenunent has a form of royalty participation in 
evenhial profits which could be huge. The French owned company has since 1989 
implemented a 350 million dollars researcli program in Canada invloving the creation of 
250 direct jobs in additon to 250 spinoffjobs. 

Also narrowly related to the tliird objective (ensuring the existence and the 
second objective, availabilitv) of Canadian cultiiral product, is the CBC's mandate. The 
CBC can be depended upon, as no other, to continue the production of quality 
programming which relates to Canadian culture including its mul t i -~u l tu ra l~~~ heritage. In 
the Chairman of the CBC's Board, Guylaine Saucier's words, "CBC is central to my view 
of what defines Canada". 

As of September 1996, American propmming on prime time (7 to 1 1 pm) on 
English TV was eliminated. In 1995-96, the CBC was the only English language 
broadcaster which scheduled a significant amount of Canadian content on prime time i.e 
83%. The total share of CBC English TV viewing during prime time is 1 196 (23% for 
French CBC). In cornparison, commercial non-pay stations have a 44% share, US 
services a 25% share and paykpecialty an 8% share. 

That being said, fùnding, 9 18 million dollars in 1995-963" which represents 
approximatively 75% of operating fünds, lias iindergone severe cuts i.e. 379 million 
dollars spread over 4 years. CBC's commercial revenues (such as advertisiiig revenues) 
which represent 2 1% of its operating hnds are declining by approximatively 3 5 million 
dollars in large part due to the cutback on Amercian programming during prime t h e .  In 
addition, the CBC, like other broadcasters, must deal with the costs of going digital. 
Canada, because of its North American reality, camot ignore the calendar set by the FCC 
for digital implementation without which interoperability would loose credibility and the 
manufacturing of digital receivers would not be comrnenced. A CBC Task Force on the 
implementation of Digital TV is due to report in the Fa11 on the developmeiit of a strategy 
for the irnplementation of over the air transmission of digital TV, which will include 
financial issues and criteria for digital and aiialog allotments. A preliminary review has 
already found digitalization to be far beyond the CBC's present level of support and as 

378 Witness, North of 60, Directions, The Rez (new) to name but a few and very imponantly its two 
principal cultural groups through cooperative effons between its English and French TV departments 
i.e. The National and Le Point, Country Canada and La Semaine Verte and through the airing of series 
such as The Road to Avonlea and Robe Noir on each other's markets 
379 CBC SRC, Annual Report (Ottawa, 1995.96) 



for off the air broadcasting which via cable is available to 80% of Canadian households, 
upgrading costs exceed estimated profits. Operators have up to now only begun to 
upgrade and this in the most populated regions. Only 1 % of independent TV producers 
have plans for digital. 

As noted earlier, the issue is a bit of a chicken and egg conundnim. Several 
sensitive points will have to be addressed siich as Iiow off air broadcasting would deal 
with US border station digital prograns Canadian off-air broadcasters are allowed to 
simulcast. The way in which the subject is approached so far seems to indicate that the 
hl1 roll-out of (cheaper and quicker) Canadian DTH TV is not likely in the iiear future in 
Canada. 

Finally, the CBC's mandate to "reflect Canada and its regions to national and 
regional (local) audiences" requires it, in a seiise, to be al1 things to al1 Canadians from 
coast to coast. Given the trend towards market Fragmentation to which Canada cannot 
immune, the CBC's wide and indiscriminate mandate poses a challenge. 

However, there is another side to the coin! In principle, the growth of new digital 
networks should give Canadian independent producers and content providers a cheaper 
way to distribute their products. As cornrnui~ications technologies such as DTH TV, for 
exarnple, become personalised, niche markets will gow. As demonstrated earlier in this 
thesis there is a substantial market out tliere if one considers that whereever a satellite 
beams Amencan programming, a market sliare is also available for another kind of 
programming, a more gentle less abrasive TV suc11 as the CBC's. Canada is the only G7 
country which doesnft have a colonial past or hegemonic plans. The values dear to 
Canadians are what make it such a well regarded country abroad. The CBC is 
particularly well positioned gven that the excellence of its programs has been recognized 
at home and abroad through hundreds of awards and prizes. The CBC has tremendous 
branding advantages as a Canadian service and as a producer of quality progmmming. 

The CBC is in fact as indicated earlier taking a d ~ a n t a g e ~ ~ ~  of new technologies and 
testing waters through its relationsliip (via an alliance with Power broadcasting) with 
DirecTV for the airing of 2 CBC specialty cliannels, TRIO a family entertainment channel 
and Newsworld International, a 24 iiews and information channel which consists of the 
best of domestic Newsworld programming along with documentaries fiom around the 
world. In Canada, Newsworld which presents 90% Canadian content (on a weekly basis) 

380 The CBC is aiso making use o f  the Intemet to market its prograrns and interact with the public 
sometimes on the air. In 1995. a joint venture was undenvay with Bell Canada, Newbridge, Oracle, 
Telesat and Televitesse to test a computer based news sewice PMN - the only digital news and 
information service of CBC Newsworld 



is the specialty network with the highest penetration in Canada reaching 7.4 million 
subscribers. It has a 1 % audience sliare. Like RD1 it is self funding on an iiicremental 
basis. 

It may be usehl to take a look at Iiow otlier public broadcasters and iiew services 
are adapting to change. The public broadcaster, BBC, is financed solely by licence fee 
fixed by Parliament. It is financially healthy despite its battle for suMvai against the 
hostile Conservative goverrunent wliich cnticizes its lack of profitability and is concemed 
with shifiing financing more strongly towards Pay TV. The BBC promises to spend an 
additional 845 million dollars on existing services over the next 5 years. Doinestically, 
BBC 1 and BBC 2 viewing figures are rock solid at 32% and 12% respectively despite 
cornpetition from satellite and cable audiences wliich presently gamer, to [TV's loss, 
I 1 % of viewing. 

On the international front, BBC World which does not broadcast in Britain except 
for its digital service, has an audience of 50 million homes. In 1998, BBC World expects 
to be on the air in the US thanks to an agreement with TCI's Discovery Communications 
documentary network. Seventeen year old CNN which reportedlyj81 has a iiews budget 
of 500 million dollars, 1 13 million subscribers (7 1 million in the US) and is profitable 
(250 million dollars on revenues of 800 inillioii) is adopting a regional approach (i.e. 
broadcasting in the native language) in its offerings which though more costly is more 
luring to advertisers. Obviously, the US is dominated by CNN and the next battleground 
for these seMces is Europe, Asia and emerging countries. 

If it hasn't done so already, tlie CBC iniglit do well to look into developing for 
English TV a packaging concept similar to the successful TV5 package in which its 
French TV division participates, witli Coininonwealth country broadcasters as a start-up 
group. Thanks to TV5, CBC French TV lias an international aüdience in Europe, Asia, 
Afkica, Latin America, the West Indies aiid on the International channel in the US. CBC 
French TV has also participated in CO-productions with other pubcasters of the TV5 
consortium on the subject of A I D S .  A cliannel or two of a TV5 Iike Englisli package 
could also eventually be distributed in developing countries with the support of CIDA. 
Sooner or later, the cost of mass produced receiving equipment will decrease appreciably. 

In any event, the CBC is Canada's last best giarantee for the continiiation of the 
presence of Canadian ciiltiire on doinestic TV and it should not be held too closely to 
account by the strictures of its mandate wliile it actively promotes (via self-financing 

381 R. Covington, "Television Newscasters Vie for Global Audience", The ittferttafi~mrri Herald 
Tribune (Pczrts) (23 April 1997) 1 



projects) Canadian culture abroad, an achievement which always produces beneficial fall- 
out for Canada's economy. 

Findly, with regard to the last objective, (encouraging access to dornestic regional 
and global markets via new technology) the opportunity of entering a regional agreement 
with the US relating to DTH TV should be exarnined. It would be critical to regain at 
least in part some manoeuvrability with regard to Canada's orbital slots and, if possible, 
satellite technology. One has to bear in mind? liowever, that for the reasons rnentioned 
earlier, growth in the use of the existing new medium is likely to progress slowly, at least 
in the US, while cable's difficulties are being worked out. Notwithstanding the regional 
broadcast agreement and clear wish of the US Administration to see cornpetition and the 
emergence of DTH satellite TV, it is quite likely that strong lobbyng on the part of major 
US cable operators and MSO's and the extensive examination of cornpetitive distortions 
will unduly prolong the presentation of an adequate US offer. 

Thoiigh obviously U S  cornpanies cannot outwardly be against gaining official DTH 
access to the Canadian market, it is highly probable, as explained earlier, that companies 
which have paid hgh prices for the orbital slots, will not welcome the supply of 
additional satellite space as this could rediice the value of their rights in the hypothesis 
that programming is allowed to be beamed to the US bom Canadian satellites. Indeed, 
US companies such as Loral and Locklieed Martin are very careful to not step on clients 
(Le. EchostarfGE Arnencon) in the context of their participation with Mexican companies 
in the privatization of Satmex which in conjunction with the US Mexican Satellite 
reciprocity agreement of 28 April i 996 appears promising. 

. The time is ripe to take advantage of global opportunity 

While still at the dawn of World TV, it is time to review the implernentation of 
cultural policies. This is confirmed by the Senate Cornmittee on Transportation and 
Communications in April 1997 .382 

Canada would do well to heed Marshall McLuhan's foresight: " The electric age 
establishes a global network that has mucli of the character of our central nervous 
system." 

382 Interirn Report. Subcornmitter on Cornrntirricnrtorrs of the Standing Senate Cornmittee on Tranrport 
and Commiinications - Wired to WNI, Civrndo 5- Ir iten tat;or rai Compelitzve Positiorr in < Ommunications, 
The Honourable Marie P. Poulin, Chair (Ottawa: Senate of Canada, Aprit 1997) 
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