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Ab8 tract 

Peter Gerald Bannister, "The Custom of the Country: Justice and 
the Colonial State in Eighteenth-Century Newfoundland," Ph,D. 
Thesis, Department of History, University of Toronto, 1999, 

This thesis examines governance in Newfoundland from 1699 to 

1832. It explores the formation of a colonial state - from the 
rule of the fishing admirals to the establishment of 

representative government - and focuses primarily on the 

customary legal institutions that arose in Anglo-Irish fishing 

communities during the eighteenth century. Three topics are 

covered in detail: naval government in St. John's; surrogate 

courts in the outport districts; and patterns in the 

administration of law, The analysis places the use of punishment 

in the context of the social relations in the fishery, in 

particular the reliance of capital upon wage labour supplied by 

indentured servants, Eighteenth-century courts played an active 

role in disciplining servants and enforcing sectarian 

regulations. 

Challenging an historiography which views early Newfoundland 

as politically backward and legally anarchic, this thesis argues 

that an effective colonial state emerged to meet the needs of 

those in power. The royal navy was the engine of law and 

authority, supplying the necessary infrastructure for the 

island's judiciary. Naval governors relied principally on their 

junior officers, the justices of the peace, and the fish 



merchants, who became actively involved in government whenever 

propertied interests were threatened. While the structure of this 

system differed markedly from that found in rnost British 

colonies, its function remained basically the same: power and 

authority flowed through institutions designed to uphold the 

established social order. Defined in the thesis as a 'naval 

state," this regime dominated Newfoundland for nearly a century. 

In the 1820s the emergence of a bourgeois public sphere spawned a 

political refowm movement that undermined the legitimacy of the 

island' s legal system. 

The case of eighteenth-century Newfoundland demonstrates the 

malleability of the common law tradition in the face of an 

environment that demanded significant adaptation to local 

conditions. Goverment was essentially reactive, limited by 

available resources, and shaped by individual initiative. The 

legal system comprised an amalgam of common law, statute law, 

prerogative writ, and local customs. The large gap that existed 

between imperial policy and colonial practice formed a 

distinguishing characteristic of governance prior to 1832. 
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Introduction 

This dissertation examines the colonial state in eighteenth- 

century Newfoundland, Its point of departure is a challenge 

issued by Pierre Clastres: 

Primitive societies are societies without a State. This 
factual judgment, accurate in itself, actually hides an 
opinion, a value judgment that immediately throws doubt on 
the possibility of constituting political anthropology as a 
strict science, What the statement says, in fact, is that 
primitive societies are missing something - the State - that 
is essential to them, as it is to any other society: our 
own, for instance, Consequently, those societies are 
incomplete; they are not quite true societies - they are not 
c iv i l i zed  - their existence continues to suffer the painful 
experience of a lack - the lack of a State - which, try as 
they may, they will never rnake up.l 

Clastres was attacking what he saw as the ethnocentrism and 

evolutionism in European chronicles of aboriginal societies, but 

his argument is equally relevant to the study of legal culture in 

early Newfoundland. The island's historiography remains mired in 

an outlook that considers the pre-1832 state - and, by extension, 

Newfoundland society - exclusively in terms of its deviance from 

the British colonial mode1 and its dearth of modern forms of 

social control. This orthodoxy is the enduring legacy of 

nineteenth-century political reformers, who depicted the era of 

naval government as inherently weak and arbitrary, and those 

Pierre Clastres,  Socie ty  Against the  Sta te :  Essays in P o l i t i c a l  
Anthropology. Robert Hurley, trans. (New York: Zone Books, 1987), p. 
189. 



historians who uncritically accepted their polemics. It is also a 

reflection of the broader trend among English-Canadian historians 

to focus overwhelmingly on the emergence of a "colonial 

leviathan" and the concomitant expansion of govermental 

regulation in the mid-nineteenth centuryg2 The primary question 

addressed by this thesis is, therefore, how was the island 

governed, if at all, without the institutions established in most 

British colonies? 

With few exceptions, historians have portrayed early 

Newfoundland as a frontier on the margins of European 

civilization. It failed nearly every basic test of civil society: 

social and economic stratification; security of private property; 

a regular judiciary; political representative institutions, 

including a local legislature or town corporation; and an 

independent local press. Whether as cause or effect of these 

conditions, the island endured the barest rudiments of 

g~vernment.~ Seen in this light, eighteenth-century Newfoundland 

* On the historiography of the state, see Allan Greer and Ian 
Radforth, "Introduction," in A. Greer and 1. Radforth, eds., Colonial 
Levia than: S t a t e  F o r m a t i o n  i n  Mid-Nineteenth-Century C a n a d a  (Toronto: 
University of Toronto Press, 19921, pp. 1-16; Rainer Baehre, "The 
State in Canadian History," Acadiensis 24(Autumn 1994), pp. 119-133; 
Louis Knafla and Susan Binnie, "Beyond the State: Law and Legal 
Pluralism in the Making of Modern Societies," in L. Knafla and S. 
Binnie, eds. , Law, Society,  and the S t a t e :  Essays in Modern Legal 
History (Toronto: University of Toronto Press, 19951, pp. 3-33. 

The development of Newfoundland historiography is discussed further 
in J e r r y  Bannis ter ,  "'A Species of Vassalage': The Issue of Class in 
the Writing of Newfoundland History," Acadiensis 24 (Autumn 1994), 
pp. 134-44. The tendency to see the island's early institutions 



is suitable only for the study of the privation that necessarily 

existed prior to achieving appreciable politico-economic 

development in the nineteenth century. By having a primitive 

society, the island ipso facto did not have an effective colonial 

state. 

This thesis emphatically rejects the evolutionist model. To 

be sure, the development of institutions followed discernible 

patterns - the chapters that follow provide an interpretive 

narrative of Newfoundland from 1699 to 1832 - but it conformed to 

no predetermined teleology. To begin with the axiom that the 

island's legal etymology was inherently anomalous entrenches the 

fa lse  conviction that it must be studied solely in terms of its 

apparent inadequacies. The problem, as Clastres points out, is 

that this approach engenders value judgments that extinguish any 

hope of assessing a society on its own terms. The inevitable 

pitfalls of subjectivity remain, in particular the problematic 

notion of constructing 'a society" to which particular qualities 

can be ascribed. But to accept the claims of the reformers blocks 

any chance of analyzing the colonial state with any accuracy: the 

eighteenth-century legal regime cannot be properly dissected with 

nineteenth-century instruments. When a colonial reform movement 

through the lens of a frontier is clearly evident in a recent 
comprehensive review of the field. See Olaf Uwe Janzen, "Newfoundland 
and the International Fishery, '' in M. Brook Taylor, ed., Canadian 
Hi s tory: A Reader8 s Guide, V o l  urne One: Beginnings to Confedera ti  on 
(Toronto: University of Toronto Press, 1994), pp. 280-323. 



petitioned the British government to grant representative 

government in 1832, it was not simply "pushing at an open door" 

because the island had finally met the criteria of a civilized 

~ociety.~ At the heart of this dissertation rests the task of 

reconstructing the history of a form of governance that remained 

basically intact for almost a century. To do so, it aims to avoid 

what David Hackett Fischer has termed the fallacy of presumptive 

change.' Before we can assess the changes a system of governance 

underwent, we must first examine the system itself and the forces 

which created it. 

Defining the Colonial S t a t e  

As historians have expanded and refined the boundaries of 

law and legal culture, the idea of the state has expanded 

exponentially. Michael Braddick argues persuasively that the 

definition of the state as a purely institutional phenomenon 

should be abandoned in favour of an inclusive mode1 of state 

formation. At its extreme, this theory views the state as no less 

than society, for it encompasses the means by which social power 

Christopher English, "The Official Mind and Popular Protest in a 
Revolutionary Era: The Case of Newfoundland, 1789-1819," in F. Murray 
Greenwood and Barry Wright, eds., Canadian S t a t e  T r i a l s :  Volume One: 
Law, P o l i  t i c s ,  and S e c u r i  t y  Measures, 1608-2837 (Toronto : The Osgoode 
Society, l996), p. 316. 

David Hackett Fishcher, H i s t o r i a n s t  Fallacies: T o w a r d  a Logic of 
H i s t o r i c a l  T h o u g h t  (New York: Harper, 1970), p. 1 5 4 .  
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is organizedO6 Braddickfs critique of the traditional notion of 

the state - in particular his insistence on rejecting the 

dichotomy of state versus community - bears directly on the legal 

history of eighteenth-century Newfoundland. At the same tirne, 

however, not al1 forms of social organization can be thrown 

together indiscriminately to constitute state formation; indeed, 

it is more accurate to speak of pluralistic, concurrent social 

regulations. Law and punishment, for example, comprised two 

facets of the state that cannot be simply lumped in with other 

elements of governance.7 

Before analysis of the islandf s legal system can proceed, 

the structure of the colonial state needs to be addressed. 

Although the institutional model cannot be reasonably applied to 

Newfoundland, where the colonial state never conformed to the 

British archetype, John Brewer's definition provides a useful 

starting point. Brewer interprets the state as, 

Michael Braddick, "State Formation and Social Change in Early Modern 
England: A Problem Stated and Approaches Suggested," Social History 
16, 1 (January 1991), pp. 1-17. 

Here "governanceff is not used in the strict sense of Foucault's 
model of discipline through regulation. Rather, it describes the 
range of institutions and practices that comprised a single, 
historical legal regime and a definable legal culture. This approach 
draws on both Foucault's theory of normalization and Garland's 
inclusive model of culture. See Alan Hunt and Gary Wickham, F o u c a u l t  
and Law: T o w a r d s  a Sociology of Law a s  G o v e r n a n c e  (London: Pluto 
Press, 1994), pp. 49-55; David Garland, Punishment and Modern 
Socie ty :  A Study in S o c i a l  Theory (Oxford: Oxford University Press, 
l99O), pp. 193-99. 



This 

a territorially and jurisdictionally defined political 
entity in which public authority is distinguished from 
(though not unconnected to) private power, and which is 
manned by officials whose primary (though not sole) 
allegiance is to a set of political institutions under a 
single, L e .  sovereign and final, authority.' 

dissertation adopts signif icantly broader approach : 

considers the colonial state as a territorially and 

jurisdictionally defined entity in which formal and customary 

sources legal authority comprise single administrative 

regime that exerts effective political and military control over 

its inhabitants. This definition entails three major assertions: 

no substantive division existed between forma1 and customary 

institutions; public (naval and civil magistrates) and private 

(merchants and masters) sources of power overlapped; and the 

colonial state was never static but rather developed according to 

the variable pressures of contested authority. 

Under this model, a functional colonial state requires four 

essential properties. First, a monopoly must exist over the 

legitimate use of force: military power is not used 

indiscriminately but employed by a government to further specific 

aims within its jurisdiction. Second, persons and institutions 

are parts of the state apparatus, whether formally or informally, 

only when they enjoy access to the means to enforce their 

authority through the state monopoly over legal violence. The 

John Brewer, The Sinews of Power: War, Money, and the Engl i sh  State, 
1688-1783 (London: Unwin Hyman, l989), p. 252. 



governing regime must have access to the means to legitirnize its 

authority - particularly in the eyes of the propertied classes - 

through laws that are known, recognizable, compulsory, and at 

least norninally con~istent.~ Finally, the government rnust be able 

to raise revenues locally to defray the costs of operating basic 

institutions such as a penal system. Whether accomplished through 

statutory levies or taxes approved by ad hoc cornmittees, these 

funds are then allocated to a public purse. The chapters which 

follow argue that the colonial state in Newfoundland met each of 

these criteria by 1750. 

This thesis studies a single colonial jurisdiction. By doing 

so, it necessarily omits a rider of nationalities and geographic 

areas. It considers only the island of Newfoundland - it does not 
include Labrador, Anticosti, or St. Pierre et Miquelon - and 

excludes the portion of the coast under French control. The 

thesis does not attempt to deal with the administration of the 

French Shore because Anglo-French relations in this region 

involved international politics and jurisdictional battles 

between two sovereign nation-states.1° 

T h i s  concept o f  t h e  s t a t e  draws on Ralph Miliband, "The State," i n  
Tom Bottomore, ed., D i c t i o n d r y  of Marxist Thought (2nd ed. Oxford: 
Basil Blackwell, l g g l ) ,  pp. 520-24.  

'O O n  t h e  French Shore, see F.  F. Thompson, The French Shore P r o b l e m  in 
Newfoundland: An Imperia1 Study (Toronto: Univers i ty  o f  Toronto 
Press, 1961);  J . K .  Hillex, "Utrecht Revisted: T h e  Origins o f  French 
Fishing Rights i n  Newfoundland Waters,## Newfoundland Studies 7 
(Spring l g g l ) ,  pp. 23-39; Michael Wilkshire and Frances Wilkshire, 
"Alliances and C o n f l i c t s  on the French Shore: Captain Hamon8s 



This dissertation focuses on the primary areas of Anglo- 

Irish settlement. Anglo-Irish communities stretched along the 

coast from Bonavista in the north - along Trinity Bay, Conception 

Bay, and the Southern Shore - d o m  to Placentia in the south. The 
developrnent of the English proprietary colonies established in 

Journal ,  Written i n  Greenspond in 1770," Newfoundland Studies 8 (Fall 
1992), pp. 147-154.  



the seventeenth century is not addressed in this study.ll The 

patterns of relations between Europeans and the Beothuck, the 

aboriginal people of Newfoundland, are briefly discussed in 

relation to the presence of local govexnment in the eighteenth 

century. l2 

Social and Economic Contexts 

The dissertation places legal culture firmly within the 

material conditions of the islandfs economy and the paternalistic 

relations of its society. In adopting this approach, it employs a 

framework that considers the interplay between institutions, 

regulations, and cultural sentiments.13 Although each of these 

On the seventeenth century and early English colonization, see 
Gillian Cell, English Enterprise in Newfoundland, 1577-1660 (Toronto: 
University of Toronto Press, 1969); Peter Pope, "The South Avalon 
Planters, 1630-1700: Residence, Labour, Demand and Exchange in 
Seventeenth-century Newfoundland." (PhD thesis, Mernorial University 
of Newfoundland, 1992) ; Peter Pope, "Fish into Wine: the Historical 
Anthropology of the Demand for Alcohol in 17th-century Newfoundland," 
Social History 27 (l994), pp. 261-78. 

l2 See below, Chapter Two. 

l3 1 have chosen to use the term legal culture instead of alternatives 
such legal ideology because 1 wish to emphasize that the 
administration of justice was, first, imbedded within broader 
patterns of social conflict and, second, filtered though the cultural 
rituals of court proceedings. On the debates over the concept of 
legal culture, see, inter alia, Roger Cotterrell, "The Concept of 
Legal Culture,'' and Lawrence Friedman, "The Concept of Legal Culture: 
A Reply, " both in David Nelken, ed., Comparing Legal Cultures 
(Aldershot: Darthrnouth, 1997), pp. 13-32 & 33-41; Jerry Leonard, 
"(Post) Modern Legal Studies as (Critical) Cultural Studies," in 
Jerry Leonard, ed., Legal Studies as Cultural S t u d i e s :  a reader in 
(post) modern c r i t i c a l  t h e o r y  (New York: State University of New York 
Press, 1995), pp. 1-20; and Peter Sack, "Introduction," in Peter 
Sack, ed., Law and Anthropology (Aldershot: Dartmouth, 1992), pp. 



elements is itself an historical construct, by viewing law in the 

context of social power and the changing forms of govexnance, the 

thesis seeks to avoid seeing legal administration only through 

the lens of statute law.14 Any study of early Newfoundland must 

necessarily recognize the gap that existed between policies 

designed for a mere fishing station and practices adopted to deal 

with the reality of Anglo-Irish settlement. 

The limited formal institutions established in the 

eighteenth century meant that local authorities necessarily had 

to make alternative juridical arrangements. Reception and 

enforcement of English law need to be considered in light of the 

structure of the migratory fishery and the politics of the West 

Country merchants. To study local governance in turn requises an 

examination of the social relations of production, in pasticular 

the reliance on wage labour. Many of the distinct characteristics 

of the island8 s legal system, such as the prominent role played 

by surgeons, appear inexplicable unless analyzed in the context 

of outport life. The range of available resources - in essence 

who was willing and able to occupy public office - comprised a 

xiii-xxxi. 

l4 On the other hand, to adopt an overly-inclusive mode1 entails the 
hazard of watering down analysis into vague and ultimately empty 
generaligations. On this point, see David Sugarman, "Writing 'Law and 
Society8 Histories," The Modern Law Review 55 (March l992), pp. 292- 
307; R. ROSS, "The Legal Past of Early New England: Notes for the 
Study of Law, Legal Culture, and Intellectual History," William and 
Mary Quar te r l y  3rd ser., 50 (l993), pp. 28-41. 
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crucial factor in the island's legal history. Finally, the core 

issue of power bears on the island's history as much as that of 

any other society. Put simply, the study of governance cannot be 

divorced from what Elizabeth Fox-Genovese and Eugene Genovese see 

as a central historical question: who rides whom and how.15 

The Atlantic cod fishery dorninated Newfoundland society, By 

the mid-eighteenth century, the migratory fishery had evolved 

into a hybrid of resident and English-based operations: a 

significant number of servants and a growing class of planters 

had begun to settle permanently on the island for the first time. 

Some year-round settlement had always existed to serve the 

fishery's needs but was becoming increasingly permanent. The 

population of settlers on the island reached 3,000 in 1720; it 

doubled in thirty years and nearly doubled again by 1780, to more 

than 10,000. l6 According to John Mannion, this was an unusually 

slow rate of immigration and population growth. Mannion argues 

l5 Elizabeth Fox-Genovese and Eugene Genovese, The Fruits of Merchant 
Capital (Oxford: Oxford University Press, 1983), p. 212. On this 
point as it relates to Newfoundland historiography, see Stuart 
Pierson, " R e v i e w  of Ommer, ed, , Merchant Credi t, " in Newfoundland 
Studies 8, 1 (l992), esp. pp. 102-03. 

l6 Useful only as a rough guideline, the population data are contained 
in Public Record Office [hereafter PRO], Papers of the Board of Trade 
[BT], 6/89, p. 167, appendix 1. See also Shannon Ryan, Newfoundland 
Consolidated C e n s u s  Returns (St. John's: Centre for Newfoundland 
Studies, Mernorial University, 1992), esp. pp. 12-13 & 27-28. 



that the sluggish expansion of permanent European settlement 

represents a salient theme in Newfoundland history.17 

It is difficult to speak of immigration in any traditional 

sense of the term. Migration and settlement comprised three 

different modes: seasonal (those who resided only during the 

summer fishery and returried to England or Ireland each autumn); 

temporary (planters who stayed for a few seasons and servants 

contracted to serve two summers and a winter); and permanent 

(traders and planters with fixed capital, and servants who stayed 

after serving out their time).18 By 1715 the growing presence of 

permanent settlers was creating sustained pressure for some form 

of local government beyond the system of fishing admirais. The 

threshold of settlement needed to support basic governmental 

institutions had been crossed well before the first appointment 

of a governor and justices of the peace in 1729. 

The island's social structure differed considerably from 

that of Georgian England or colonial America. Newfoundland 

divided socially into three distinct groups: merchants, planters, 

and servants. No discernible middle class or community of 

l7 John Mannion, "Introduction," in J. J. Mannion, ed., The Peopling of 
Newfoundland: Essays in H i s t o r i c a l  Geography (St. Johnt s : Institute 
of Social and Economic Research, 1977), pp. 1-14. 

le On the patterns of residence and settlement in Newfoundland, see C. 
Grant Head, Eighteenth Century Newfoundland: A Geographer's 
Perspective (Toronto: McClelland and Stewart, 1976), pp. 82-100; W. 
Gordon Handcock, Soe longe as there cornes noe wornen: O r i g i n s  of 
English Settlement in Newfoundland (St . John' s : Breakwater, 1989) , 
pp. 91-120 



established farmers existed in the eighteenth century. The family 

did not begin to become the dominant social unit until the late 

eighteenth century. Prior to 1800, capital relied predominantly 

upon the wage labour supplied by servants contracted out from 

English and Irish ports, many of whom had no ties or experience 

with the fishery. Dominated by Young, single men, the migratory 

fishery had limited demands for women' s labour. For most of the 

eighteenth century, women made up less than a third of the total 

population. lg 

At the top of this society, a caste of British merchants 

dominated the fishery. Based primarily in Devonshire and Dorset, 

they controlled the flow of capital and sold the extensive 

supplies needed each spring, such as food provisions, fishing 

gear, clothing, and alcohol. Newfoundland had a carrying-trade 

operated by sack ships, as well as persistent interlopers from 

New England, but the West Country merchants commanded the bulk of 

l9 The summary in this and the following paragraphs necessarily 
simplifies the complex nature of the island8s society and economy. 
For detailed discussions of socio-economic developments in the 
eighteenth century, see, inter alia, Head, Eighteenth Century 
Newfoundland, esp. pp. 83-94, 100-32, 255-58; Keith Matthews, 
Lectures on the History of Newfoundland, 1500-1830 (St. John's: 
Breakwater, 1988), chs. 14-15; Gerald Sider, Culture and Class in 
An thropology and History: A Newfoundland Illustration (Cambridge : 
Cambridge University Press, l986), chs . 1-3; Handcock, Origins of 
English Settlement in Newfoundland, esp. pp. 243-57; Shannon Ryan, 
"Fishery to Colony: A Newfoundland Watershed, 1393-1815," in P . A .  
Buckner and D. Frank, eds., The Acadiensis Reader, Volume One: 
Atlantic Canada Before Confederation (2nd ed., Fredericton: Acadiensis 
Press, 1990), pp. 138-56; Sean Cadigan, Hope and Deception in 
Conception Bay: Merchant-Settler Relations in Newfoundland, 1785-1855 
(Toronto: University of Toronto Press, 1995), chs. 2 -4 .  
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the fisheryts capital. They met each August to determine, or 

break, the price to be paid for cured salt codfish, which they 

further influenced through the fish culler employed to grade the 

quality of its cure. After their accounts were settled at the end 

of the fishing season, most merchants returned to England, where 

some of them, such as the Lesters of Poole, were prominent 

members of the gentry. 

Planters were middlemen who drew on the merchants' capital 

and contracted wage labour, though merchants also hired servants 

directly. Typically, planters owned inshore fishing vessels 

manned by servants hired for set wages. They were divided between 

those who settled in Newfoundland and others, known as bye-boat 

keepers, who came over each summer; but both performed 

essentially the same economic roles as merchant client and 

fishing rnaster. By the mid-eighteenth century, their ventures had 

become largely dependent on the rnerchant credit: each spring a 

planter borrowed from a merchant, usually via a local agent, the 

necessary supplies for the summer fishery; in return he was bound 

to sel1 al1 of his catch only to that merchant's firm. Since 

merchants influenced both the cost of provisions and the price 

paid for codfish, planters often found themselves in debt when 

their accounts were settled in the autumn. Forced to obtain 

further credit to procure sufficient winter supplies or a passage 

back to the British Isles, some of them fell into a cycle of debt 

and dependence in which fish and provisions formed the sole 
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currency. In order to protect their interests, planters wherever 

possible searched for ways to cu t  labour costs. 

Servants supplied virtually al1 of the labour in the 

fishery. Craftsmen were regularly hired for monthly wages, but no 

class of artisans emerged until the nineteenth century. Workers 

in Newfoundland were commonly engaged in England or Ireland in 

the spring - many were also contracted out locally as needs arose 

- to serve in the Newfoundland fishery for t w o  summers and a 

winter for annual wages ranging from ten to twenty pounds. Wage 

labour dominated the means of production; servants resisted 

attempts'to impose a system of shares. Usually written as a 

shipping agreement, the covenant stipulated the servants' duties 

and the terms of service.20 Masters were expected to provide 

basic services, such as accommodation, as well the servants' 

passage back to their port of origin. Though some of these 

obligations became codified in statutory law, others remained 

unwritten customs. Each spring, for example, servants were 

expected to sign on the doctor's books of a local surgeon, chosen 

20 A standard shipping paper reads: "Then 1 Thomas Leaman agreed and 
shipped myself with Mr. William Collens for this Winter, and the next 
Summer ensuing, and 1 am to do the best of my endeavour for the good 
of the voyage; and in consideration of my due performance, 1 am to 
have for my wages the sum of L26 sterling; and, after allowing my 
Country charges, to have the balance of my account in good bills of 
exchange. To be clear the 20th of September 1788." This document is 
printed in Sheila Lambert, ed., House of Commons Sess ional  Papers, 
Vol urne 90: Newfoundland, 1792-93 (Wilmington, DE: Scholarly 
Resources, 1975), p. 427. 
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by the master, and pay a fee at the end of the fishing season, 

usually between five and ten shillings. 

Working conditions were exacting. During the height of the 

fishing season, between late June and mid-August, servants could 

work as much as eighteen to twenty hours a day to take advantage 

of the run of fish. They were typically organized into crews of 

six: four men fished in small vessels under the direction of a 

boats-master; the other two worked ashore preparing the fish 

under the supervision of skilled splitters and salters. Living 

conditions were at times brutal, most foodstuffs had to be 

imported, and there were sporadic reports of near starvation in 

remote outports. When servants settled up with their masters in 

the autumn, the stakes were high for both parties. 

The relations of production and exchange contained inherent 

tensions. A fundamental cleavage separated servants from those 

w h o  contracted their labour. The point of economic exchange - 

w h e r e  masters had to settle accounts and to pay outstanding wages 

- was a forum in which competing interests regularly collided. 

From the servants' standpoint, securing their wages represented 

t he  most important goal. They also brought informations to 

acquire favourable working conditions, which involved complaints 

for breach of contract alleging, inter alia, that their masters 

had acted improperly, broken customary arrangements, or had 

beaten them severely. Servants utilized a range of extra-legal, 
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and largely unrecorded, measures to promote their interests: from 

refusal to work or intimidation of their master, to desertion or 

assault, and to the seizure of goods to secure their wages. 

From the mastersr viewpoint, the chief objective was to 

lirnit costs generally and servants' wages in particular. Masters 

routinely brought suits against servants for breach of contract 

on the grounds that the specific duties outlined in the shipping 

paper were eithew completed improperly or left undone. Masters 

often accused servants of general neglect of duty and/or 

insolence in order to justify withholding al1 or part of their 

wages. In some cases, they seized the seasonrs catch as it lay 

ready for transport, sold it to another rnerchant agent, and 

thereby avoided splitting the proceeds to pay for their servantsf 

wages. Masters commonly relied upon the more effective 

paternalistic practice of using alcohol and other provisions to 

control labour costs. By advancing servants their wages during 

the fishing season, usually through the sale of r u ,  masters 

could ensure that their servants had little or no claims for 

wages left when accounts were settled. 

Contwolling the islandrs indentured labour represented the 

governmentfs most pressing concern. With a preponderance of 

Young, unattached men - labouring under harsh conditions and with 

few local ties to kin - the island had the prime ingredients of a 

violent society. The penal regime focused primarily on the task 

of keeping unruly servants in check without disrupting the 
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fishery. Magistrates therefore gauged sentences cautiously, 

opting to impose fines whenever feasible. But when offenders 

posed a threat to the social order, justices ordered severe 

public whippings designed to send an unequivocal message to 

troublesome workers. Oscillating between forbearance and 

retribution, the courts enforced a pend code with minimal cost 

to maximum effect. 

T h e  Custom of the Country 

Customary law occupied the centre of the islandfs legal 

culture. The custom and usage that ernerged in the eighteenth 

century 

courts. 

formed recognized 

unwritten law, 

aspect the 

particular 

law enforced local 

cus tom represented 

variant of the common law, provided that it met the criteria of 

antiquity, continuance, certainty, and reasonableness . 21 John 
Reeves, the island's first chief justice, argued that lawful 

customs had a preerninent place in Newfoundlandfs constitution: 

1 have repeatedly held, that the Custorn and Usage of 
Newfoundland should have the ascendancy whenever they can be 
ascertained to have the genuine Property of Custom and 
Usage . . . A  am satisfied that for making people happy no less 
than for doing Justice, nothing is more necessary than 

21 Giles Jacob, A New Law-Dictionary: Containing the In terpre ta t ion  
and D e f i n i t i o n  of Words and T e r m s  used i n  the Law. J. Morgan, ed. 
( I O t h  ed. London: W. Strahan and W. Woodfall, 1783). 1 thank Professor 
Douglas Hay for this reference. 



preserving inviolate those Rules of Action to which they 
have been long habit~ated.~~ 

At the local level, magistrates routinely invoked custom in their 

decisions. For example, the same year as Justice Reeves spoke in 

parliament, Robert Carter, a justice of the peace in Ferryland 

district, explicitly cited customary law in court. After 

dismissing a complaint brought by five servants against their 

master for breach of contract, Carter decreed: 

Ordered that Pitlam, Frady, Quirk, & Evoy, be reprimanded 
and sent back to there duty they being youngsters and not 
acquainted with the custom of the country, and that Daniel 
McGrath be punished with twelve lashes and remain in prison, 
it appears he was the ringleader.23 

Although Carter and Reeves asserted the authority of custom in 

different settings, they both presumed the existence of an 

indigenous body of law that lay beyond the realm of statute or 

prerogative writ. 

The customs to which Reeves and Carter referred developed 

within the common law tradition. To be legally binding, a custom 

had to be neither arbitrary nor contrary to the public good. 

Lawful customs could not contradict the prerogative of the Crown 

nor abrogate a positive statute. Equally important, they could 

22 Third Report from the House of Cornons Committee to Enquire into 
the State of the Trade to Newfoundland (June 1793), f. 148 [ t e s t imony  
of John Reeves], i n  Lambert, ed., House of Comnons Sessional Papers, 
Volume 90: Newfoundland, p. 386. 

23 McGrath, et al. v. Witycombe, 15 July 1793, Ferryland Dis tr ic t  
(Provincial Resource Library, Newfoundland Collect ion [hereafter 
PRL], 340.9/N45 VT, Rare Books). 



not be ambiguous or inconsistent, but had to be clearly 

established and obligatory. To be recognized in law, a custom had 

to be ancient in the sense of existing from time i,memorial, i.e. 

"time whereof the memory of man runneth not to the contrary." 

Whereas the test of the fact of antiquity was left to a jury, the 

question of legality remained the prerogative of the bench. 

Custom was in theory subject to the doctrine of strici j u r i s :  it 

did not become law until recognized by a court. It is important, 

then, to stress at the outset that the customs enforced in 

eighteenth-century Newfoundland were for the most part neither 

illegal nor unusual under English juri~prudence.~~ 

The type of custom explored in this dissertation had a 

number of distinct characteristics. First, it was not popular, in 

the sense of being a product of plebeian culture, nor was it an 

early-modern construct used in defense of encroaching capitalist 

forms of regulation. Customary laws and courts established in 

Newfoundland were constituted, manned, and overseen by officiais 

(naval and civil magistrates), and private citizens from the 

propertied ranks of Society (merchants and prominent 

townspeople). The customs discussed in the following chapters 

bear little resemblance to the types of cultural expression 

'4 On the relationship between custorn and common law, see A.W.B. 
Simpson, Legal T h e o r y  a n d  Legal History: Essays on the Common Law 
(London: Hambledon Press, 1987), esp. pp. 362-68; R.J. Walker and 
M.G. Walker, T h e  Engl i sh  Legal System (3rd ed. London: Butterworths, 
1972), ch. 3; Carleton Kemp Allen, Law in the Making (7th ed. Oxford: 
Clarendon Press, 1964), ch. 2. 



described by historians such as E.P. Thompson, Bob Bushway, or 

Robert Malcolms~n.~~ In short, this thesis deals with legal - not 

popular - forms of custom. 
Second, custom was at once unwritten law and state law. This 

thesis rejects the basic interpretive dichotomy of state law 

(statute) versus folk law (unwritten law) .26 State law in early 

Newfoundland relied extensively upon unwritten law: custom and 

common law formed the foundation of governance; for most of the 

eighteenth century, statute law was of secondary importance. The 

case of Newfoundland suggests that statutory codification was not 

a precondition of a colonial state; rather, the resiliency of the 

customary legal system actually facilitated state formation. 

Naval governors were relatively free to respond to local problems 

using whatever resources they deemed necessary. Without the 

constraints of the panoply of English institutions, the island's 

government was divested of many obligations and processes of 

accountability. And once the naval regime acquired a basic 

25 E. P. Thompson, C u s t o m s  i n  Common: S t u d i e s  i n  T r a d i t i o n a l  Popular 
C u l t u r e  (New York: The New Press, 1991); Bob Bushway, By Rite: 
C u s t o m ,  Ceremony and C o m m u n i t y  i n  E n g l a n d  1700-1880 (London: Junction 
B o o k s ,  1982) ; Robert Malcolmson, L i f e  and L a b o u r  i n  England, 1700- 
1780  (London: Hutchinson, l98l), ch. 4. 

2b A recent collection of essays treats unwritten law and folk law as 
largely one and the same thing. Alison Dundes Renteln and Alan Dundes 
employ a series of dichotomies - e.g. oral versus written, flexible 
versus fixed -,to construct an inclusive definition of folk law. See 
Alison Dundes Renteln and Alan Dundes, "What is Folk Law?," in Dundes 
Renteln and Alan Dundes, eds., Folk Law: E s s a y s  i n  the Theory and 
P r a c t i c e  of Lex Non S c r i p t a  (Madison: University of Wisconsin Press, 
1995), esp. pp. 2-4. 
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bureaucratic infrastructure in the mid-eighteenth century, it had 

the means to collect, preserve, and legitimize its 

administration. The fact that many aspects of this customary 

regime were informa1 did not rnake them ineffective. 

Lastly, custom was rarely ancient in the conventional use of 

the term. Although some customs of the fishery stretched back to 

the beginnings of European presence in the sixteenth century, 

most of the practices that became part of the colonial state 

first appeared regularly only after 1729. The time needed for a 

tradition to become an entrenched custom was not as long as some 

historians have admitted. Eric Hobsbawm's stimulating analysis of 

the invention of tradition allows for too large a gap between 

genuine customs and invented traditionsD2' In Newfoundland, 

ancient and recent elements of law melded together to form the 

basis of the naval state. What made a practice legitimate was how 

it was perceived by contemporaries, not whether it appears to the 

modern eye to be a fabrication. When Admiral Mark Milbanke looked 

back on Newfoundlandfs legal system, he saw the suwrogate court 

as an institution dating from time immemorial. According to a 

report he presented in 1789, it had been operative long before 

the passage of the 1699 act regulating the fisheryS2' Yet, as we 

L7 See Eric Howbsbawm, "Introduction: Inventing Traditions," in E. 
Hobsbawm and R. Ranger, eds., The Invention of Tradition (Cambridge: 
Cambridge University Press, 1983), pp. 1-14. 

28 Admiral Milbanke's Report upon the Judicature of Newfoundland (31 
December 1789), f. 22, in Lambert, ed., House of ComtzOnS Sessional 
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shall see, the surrogate jurisdiction existed in an inchoate form 

until the 1730s and was formally constituted only in 1749. The 

creation of custom was no more a sham than the making of any 

other type of authority. 

Still, with no governor until 1729, no assizes until 1750, 

and no local legislature until 1832, Newfoundland obviously did 

not follow the trends that have long occupied legal historians of 

British colonies. Although this places some limitations on the 

study of law, it also presents an exceptional opportunity to view 

the formation of a colonial state in a society where the typical 

forms of early-modern social control were absent. Eighteenth- 

century Newfoundland represents an instructive case-study of how 

forma1 and informal sources of authority can coalesce to form an 

effective system of governance. It demonstrates the malleability 

of the common law tradition in the face of a sccial environment 

that dernanded significant adaptation to local conditions. The 

question addressed in the following chapters is not why was law 

in Newfoundland distinct but rather how did it function with such 

a limited range of forma1 institutions. 

Rethinking Newfoundland H i s t o r y  

Newfoundland historiography presents the eighteenth century 

as the age when law came to the island through statute and 

Papers ,  Volume 90: Newfoundland, p.  86.  



prerogative writ. In charting the progress up the rungs of the 

reform ladder, historians have defined law almost exclusively in 

terms of its relative absence before 1791. Overshadowing every 

study of state formation has been the fact that Newfoundland did 

not acquire representative government until 1832. While they 

generally agree on these premises, historians have sharply 

debated whether this delayed institutional development was part 

of a pattern of callous neglect by the British government or 

whether it formed a natural byproduct of a primitive society. 

The former interpretation represents the orthodox view of the 

first wave of historiography. Known popularly as the retarded 

development school, it uncritically accepted the rhetoric of the 

political reformers who campaigned for a new constitution in the 

1820s. Drawing upon liberal ideology, traditional historians 

believed that the absence of English law and institutions had 

undermined the island's economic development and denied 

Newfoundland settlers their constitutional birthrights. Variants 

of this perspective have emerged in marxist as well as whig 

historiography, both of which clah that naval government was 

inherently weak and corr~pt.~~ 

29 T h i s  in t erpre ta t ion  reached its zen i th  with A.H. McLintock, The 
Establishment o f  C o n s t i t u t i o n a l  Goverment i n  Newfoundland, 1783- 
1 8 3 2 :  A Study o f  Re tarded  C o l o n i s a t i o n  (London: Longmans, Green, 
1 9 4 1 )  . I t s  roo t s  s t e m  from the seminal work, D.W. Prowse, A History 
of  Newfoundland from the Engl i sh ,  Colonial and Foreign Records  
( B e l l e v i l l e :  Mika, 1972 repr.  o f  1895 ed.) . This mode1 dominated 
scholarsh ip  u n t i l  the  e a r l y  1970s, when it was d i s c r e d i t e d  by Keith 
Matthews, but it s t i l l  persists in various forrns. Patrick 08Flaherty ,  



On the other hand, revisionist historians have argued that 

the island had a limited legal system because it had limited 

needs. The backward fishing society did not warrant the panoply 

of English law granted to colonies such as Nova Scotia. Pioneered 

by Ralph Lounsbury, this position was modified by Keith Matthews 

but has been resurrected by Christopher English. Whereas Matthews 

saw the island's customary regime as a highly illegal yet largely 

functional judiciary, English has argued that the colonial state 

scarcely existed at al1 prior to 1815. While stressing that his 

conclusions are tentative, English has separated statutory law 

from the humble customs of the outports, and his initial work on 

Ferryland district follows the path blazed by L o u n ~ b u r y . ~ ~  

for example, simply characterizes the entire era as a century of 
anarchy. See, inter alia, Keith Matthews, "Historical Fence Building: 
A Critique of the Historiography of Newfoundland," Newfoundland 
Quarterly 74 (April l978), pp. 21-29; Patrick O r  Flaherty, The Rock 
Observed: Studies in the Literature of Newfoundland (Toronto: 
University of Toronto Press, 1979), chs . 2-3; Jerry Bannister, "The 
Issue of Class in the Writing of Newfoundland History," pp. 134-44; 
Peter Neary, "The Writing of Newfoundland History: An Introductory 
Survey,'' in James Hiller and Peter Neary, eds., Newfoundland in the 
Nine teenth and Twentieth Centuries: Essays in Interpretation 
(Toronto: University of Toronto Press, 1980), pp. 3-16. 

30 Ralph Lounsbury, The British Fishery at Newfoundland, 1634-1 763 
(New Haven: Yale University Press, 1934); John Higgins, "How the Rule 
of Law Came to Newfoundland," Chitty's Law Journal 5, 8 (October 
1955), pp. 192-200; Matthews, Lectures on the History of 
Newfoundland, ch. 22; Christopher English, "From Fishing Schooner to 
Colony: The Legal Development of Newfoundland, 1791-1832," in Knafla 
and Binnie, eds., Essays in Modern Legal History, pp. 73-98; 
Christopher English, "Newfoundland's Early Laws and Legal 
Institutions: From Fishing Admirals to the Supreme Court of 
Judicature in 1791-92," Manitoba Law Journal 32 (January 1996), pp. 
57-78; Christopher English, "The Reception of Law in Ferryland 
District, Newfoundland, 1786-1812.t8 (Paper presented to the Canadian 
Historical Association, June 1996) . 
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Regardless of the differences among Newfoundland historians, 

their work shares a common approach to the island's legal 

development. Statute law and local customs are still treated as 

inherently separate entities: the British government used the 

(enlightened) former to supplant the (backward) latter. The 

accepted chronology presents a rigidly legalistic picture: 

anarchy reigned prior to the appointment of a governor and civil 

magistrates in 1729; thereafter a crude and illegal customary 

system operated for two generations; in 1787 this regime suddenly 

collapsed when an appeal in England undermined its legitimacy; in 

1791-92 the British government bestowed reforms that overhauled 

the judiciary; and after 1815 the obsolete system crumbled in the 

face of an ascendant bourgeoisie and an imperial government which 

favoured reform. 

The fixation on written law inherent in this approach has 

not changed significantly since the nineteenth century. Both 

William Carson and Patrick Morris argued that the absence of a 

legislative assembly meant that the island's settlers were denied 

law. Left to govern itself with only a handful of archaic 

statutes enacted in England, eighteenth-century Newfoundland fell 

into chaos and anar~hy.~' In a similar vein, Christopher English 

has limited state law to two sources - statute and prerogative 

31 William Carson, Reasons for the Coloniz ing  the Island of 
Newfoundland (Greenock: William Scott, 1813), pp. 11-13; Patrick 
Morris, Remarks on the S t a t e  o f  S o c i e t y ,  R e l i g i o n ,  Morals ,  and 
Education a t  Newfoundland (London: A. Hancock, l827), pp. 10-13. 



writ - and he argues that the islandps enfeebled state left the 

outports to depend upon private means of dispute res~lution.~' 

Even the best of recent work in Newfoundland history focuses 

overwhelmingly on statute law and imperial policy. Sean Cadigan's 

comprehensive rnonograph treats common law and local custom as 

largely insignificant, and overemphasizes the impact of statutory 

law on local g~vernance.~~ Although Cadigan discredits many of 

the stubborn myths inherited from the nineteenth-century 

reformers, he still sees law primarily through the prism of 

statute. 

An alternative interpretation is presented in this 

dissertation. It rejects the notion that the system that operated 

from 1699 to 1791 was necessarily illegal, illegitimate, or 

ineffective. Law did not arrive in neat stages but was 

continually established, negotiated, and contested. Episodes of 

reform and reaction - the most important of which was the feud 

between the justices and the fishing admirals in 1729-32 - 

illustrate how effective governance emerged out of the struggle 

for authority. Such contests were not between law and lawlessness 

but among competing sources of law. Conflict and compromise 

determined much of what was enforced or disregarded at the local 

level. 

32 Engl ish!  "Newfoundlandfs E a r l y  Laws and Legal Institutions," pp. 
56-57! 78. 

33 Cadigan, Merchant-Settler Rela t ions  in Newfoundland, pp. 27-32. 
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No binary division existed between naval and civil authority 

or written law and local custom, Rather, the legal system 

comprised an amalgam of four sources of law: common law, statute 

law, prerogative writ, and local customs, Despite the limited 

institutions allowed under statutory law and imperial policy, an 

effective system of governance, based on customs adopted under 

the rubric of the common law, developed to meet the needs of 

those in power. This legal regime guided the administration of 

justice from the 1730s, when the royal navy became the island' s 

dominant aàministrative force, until a reform movement undermined 

its authority in the 1820s. While its structure differed markedly 

from that of other colonial regimes, its function remained 

essentially the same, Power and authority flowed through 

institutions and customs designed to uphold the social order and 

to enforce the rule of naval governrnent, 

The case of early Newfoundland indicates that state 

formation was based on the available social, professional, and 

material resources. On the one hand, no landed gentry or middle 

class existed to fil1 the bench or magistracy, nor were religious 

clergy yet entrenched throughout the island, The prominent fish 

merchants were too busy during the short fishing season to become 

actively involved in local government and most of them returned 

to England each autumn. Equally significant, the lack of a 

legislature, local press, and trained lawyers left the island 

without the tools typically used in common law jurisdictions to 



operate and monitor civil courts. Not until 1820 did a bourgeois 

public sphere finally appear with the advent of an independent 

press. The rise of bourgeois culture fostered a reform movement 

that revolutionized local politics in the late 1820s and 

eventually undermined naval government. 

On the other hand, the royal navy filled the basic needs for 

the administration of law. English historians have thoroughly 

discredited the traditional view of the Georgian navy as corrupt 

and inefficient, and its position in Newfoundland requires a 

complete reappraisal. Far from conforming to the caricature of 

quarter-deck despotism, eighteenth-century naval administration 

effectively managed the largest industrial organization in the 

western ~ o r l d . ~ ~  The commodores of the annual squadron proved 

willing and able to administer law and government at St. John's. 

And, as we shall see, naval officers convened courts throughout 

the outport districts, often alongside civil magistrates, and sat 

on the bench as surrogate judges. 

The royal navy was the engine of law and authority in 

Newfoundland. Its administrative infrastructure formed the 

mainstay around which the island's district system was built. The 

34 See, inter d i a ,  Gerald S. Graham, Empire of the North A t l a n t i c :  
The Mari t ime Struggle for North America (2nd ed. Toronto: University 
of Toronto Press, 1958) ; Daniel Baugh, British Naval  Administration 
in the Age of W a l p o l e  (Princeton: Princeton University Press, 1965); 
Daniel Baugh, Naval Administration, 1715-50 (London: Navy Records 
Society, 1977) ; and, most importantly, N.A.M. Rodger, The Wooden 
World: An Anatomy of the Georgian Navy (Glasgow: William Collins, 
1986). 
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watershed in the island's legal development - Commodore Rodney's 

reforms in 1749-51 - dxew the royal navy deeply into the local 

administration of justice and precipitated the emergence of what 

1 have termed a 'naval state." The other readily available 

resource was surgeons, many of whom filled the ranks of the civil 

magistracy and replaced the coroner's office as the principal 

agency for investigating homicides, Authority remained diffused 

and justice varied from district to district, but governors 

exerted a dominant influence whenever they chose to intervene 

locally. In the second half of the eighteenth century, the courts 

reached into nearly every outport along the Anglo-Irish coast. 

The chapters employ two basic approaches. Chapters Two 

through Five examine the structure and operation of the colonial 

state and the judicial system, They use case-studies and textual 

analysis to investigate the salient developments from the passage 

of King William's Act in 1699 to the establishment of 

representative government in 1832, tracing the long rise and 

rapid decline of the royal navy in Newfoundland. They divide this 

era into five periods: the reliance upon ad hoc arrangements 

(1699-1728); the appointment of a governor and the contested 

imposition of a civil magistracy (1729-1748); the revolution in 

government and the creation of local bureaucracy (1749-1751); the 

apogee of the naval state (1752-1815); and the emergence of a 

colonial reform movement which challenged the customary regime 
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(1816-1832). Cycles of war and peace in large measure determined 

the course of legal development. Whereas wars prevented the royal 

navy from becoming significantly involved in the islandfs 

governance, outbreaks of peace saw a resumption of its role in 

the administration of justice. The judicial systern fell into 

relative atrophy during the War of Jenkins' Ear and the Seven 

Yearfs War, for example, but developed remarkably during peace. 

Al1 of the major legal reforms occurred during periods of peace, 

with the exception of the American War of Independence, during 

which concerns over the defence of Newfoundland precipitated an 

expanded military presence. The French Revolutionary and 

Napoleonic Wars engendered a socio-economic transformation that 

spawned the political reform movement, 

Chapters Six and Seven examine how the naval state enforced 

its authority through the administration of law. They address the 

penal system at the St. John's assizes and in the district courts 

£rom 1750 to 1792. Chapter Six assesses the use of mercy and 

terror at the assizes in light of the broader patterns of 

punishment. It places capital punishment in the context of a 

society with marked inequality and sectarian divisions. Hangings 

assumed a political as much as a penal significance, as local 

authorities responded to fears of sedition among the Irish 

Catholic cornrnunity. Chapter Seven studies the use of noncapital 

punishment generally, and whippings in particular, in the context 

of master-servant relations and paternalistic authority. It 
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argues that the era of the naval state saw a significant use of 

corporal punishment designed to discipline servants working in 

the fishery. Far from being a blunt weapon of class rule, 

whippings and other penal sanctions were carefully employed to 

enforce the social order while providing limited costs and 

disruptions to the fishery. 

The decision to focus on punishment as an aspect of 

governance reflects three factors. First, the operation of the 

courts merits in-depth examination because judicial 

administration constituted the principal means through which 

official authority was exercised. With neither a legislature nor 

a town corporation, Newfoundland had no formal political bodies 

outside of the governor's office, the sessions held by justices 

of the peace, and the grand jury. Second, within this systern, 

punishment comprised a central feature of judicial business. The 

endemic fears of social unrest voiced by merchants and officials 

are  best explored through a survey of pardons and punishments. 

This approach confronts governance at arguably its most important 

point: the discretionary use of legal violence. Third, other 

forms of social regulation - e.g. masters' extra-legal efforts to 

exert  control over their servants - remain extremely difficult to 
discern from the existing archiva1 records. Potentially rich 

topics, such as the use of alcohol to manage social relations, 

cannot be mined very deeply. The records of punishents meted out 

by the courts offer one of the f e w  avenues through which to 



explore the tensions that lay at the heart of Anglo-Irish 

society. 

Finally, this study probes the relationship between imperial 

policy and colonial governance, Characterized by pragmatism, the 

British government's administration of Newfoundland tacitly 

acknowledged that institutions had emerged to meet local needs, 

Informed that settlement, law, and government operated year-round 

despite the island's status as a mere fishing station, London 

resisted taking the necessary steps to bring official policy 

closer in line with colonial practice. Yet local courts were 

never reduced to club law or its  variant^.'^ When legal reforms 

were granted in 1791-92, the new constitution recognized the 

customary regime that had been in force for over a generation. 

The gap that existed between official policy and local practice 

was a defining feature of pre-1832 Newfoundland. 

35 On club law, see Tina Loo, Making Law, Order, and Authority in 
British Columbia, 1821-1871 (Vancouver: University of British 
Columbia Press, 1994), ch. 1. For an attempt to apply the mode1 of 
club law to Newfoundland, see Lounsbury, B r i  tish Fishery at 
Newfoundland, pp. 352-55. 



Justice w i t h a u t  ~ g i s t r a t e e :  

The Failure of  the Fishing AidmiralOs Constitution 

The image of justice in early Newfoundland remains captured 

in a famous caricature written by D.W. Prowse. In a staternent 

that has become part of the island's national mythology, Prowse 

asserted: 

1 will try and describe the fishing admiral, as he appeared 
to Our ancestors, clothed, not in the dignity of office, not 
in the flowing judicial robes, not in the simple and sober 
black of the police magistrate, but in the ordinary blue 
flushing jacket and trousers, economically besmeared with 
pitch, tar and fish slime, his head adorned with an old 
sealskin cap, robbed from an Indian, or bartered for a glass 
of rum and a stick of tobacco. The sacred temple of law and 
equity was a fish store, the judicial seat an inverted 
butter firkin. Justice was freely dispensed to the suitor 
who paid the most for it. In the absence of a higher bribe, 
his worship's decision was often favourably affected by the 
judicious presentation of a few New England apples.' 

Prowse had never witnessed any such scene, nor had he ever met a 

fishing admiral. He was repeating an account written two 

generations earlier by Patrick Morris, a political reformer who 

also had never observed a fishing admiral's court.' Morris was 

Prowse, History of Newfoundland, p. 226. On ProwseJ s influence, see 
George Story, "D.W. Prowse and Nineteenth-century Colonial 
Historiography, " in Shannon Ryan, ed., Newfoundland History 1986: 
Proceedings of the F i r s t  Newfoundland Historical Society Conference 
(St. John's: Newfoundland Historical Society, 1986), pp. 34-45. 

The passage, which Prowse copied practically verbatim, appears at 
Patrick Morris, Arguments to Prove the Necessity of Granting to 
Newfoundland a Constitutional Government (London: Hunt & Clarke, 
1828), p.  17. 



himself relying on an earlier history written by Lewis Amadeus 

Anspach. Both Morris and Anspach, in turn, had been heavily 

inf luenced by John Reevesf seminal History of the Government of 

the Island of Newfoundland, which repeated second-hand accounts 

of alleged c~rruption.~ The problem, of course, is that each of 

these writers had his own agenda, leaving historians with no 

reliable secondary source, We know exceptionally little about how 

the fishing admirals actually conducted themselves, and even less 

about the role others might have played in maintaining law and 

order. 

This chapter confronts the question of how law was 

administered during the era of the fishing admirals. Before the 

appointment of a governor and magistrates in 1729, there were no 

constables, justices of the peace, nor any other civil law 

officer in Newfoundland. The British government constituted no 

Although Anspach had served as a justice of the peace and a 
surrogate judge from 1802 to 1812, his description of judicial 
administration drew heavily upon local folklore. Published in 1819, 
his account is the likely origin of Prowsef s celebrated portrait of 
the fishing admirals, though Anspach included the justices of the 
peace in his indictment: "It was said of the Fishing Admirais, and of 
the Justices of the Peace in the out-harbours, that their decisions 
were uniformly characterized by the grossest partiality and 
injustice ... and as to the resident Justices, a quarter-cask of Lisbon 
or Madeira, a present of some choice spirits, nay, a barre1 of 
apples, a few bottles of West-Indian pickles ... were the usual grounds 
of the decisions of those administrators of Justice," See Lewis 
Arnadeus Anspach, A History of the Island of Newfoundland (London: T . b 
J. Allman, l8l9), p. 177. 

John Reeves, History of the Government of the Island of Newfoundland 
(New York: John Reprints, 1967 repr. of 1793 ed. ) ,  pp. 144-54. For a 
discussion of the influence of Reevesr history, see 08Flaherty, 
Studies i n  the L i t e r a t u r e  of Newfoundland, ch. 4. 
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courts other than the sessions of the fishing admirals and the 

appeals to the naval commanders. Based on the assumption that the 

island was a mere fishing station with no permanent or even year- 

round settlement, officia1 British policy saw no need for law 

because there was no demand. In other words, without property, 

in the Lockean sense of both persons and capital, there could be 

no law. This perspective may have fit the seventeenth-century 

migratory fishery but did not reflect the society that had 

developed by 1715. 

The fishing admiral's constitution failed to meet the needs 

of most merchants and planters working in Newfoundland. Within a 

year of the passage of a statute in 1699, its provisions were 

contravened or ignored. Thereafter a thirty-year period of 

petitions, reports, and complaints about the inadequacies of the 

island's constitution failed to move the British goverment to 

introduce new legislation. At the local level, however, events 

transcended statute and official policy. Informal courts and 

customs developed as substitutes for English institutions. A 

series of ad hoc arrangements addressed the island's basic needs 

and established the precedents for the legal system that later 

became firmly entrenched. The most important aspect of this 

process was the judicial function of the royal navy, whose 

officers extended their role well beyond the appellate 

jurisdiction authorized by statute law. 



37 

Newfoundland was distinct in its absence of the conventional 

fixtures of the colonial state, but those living on the island 

still drew on a shared legal culture and common law tradition. In 

1723-24 a committee at St. John's independently established a 

local court to dispense justice, for example, and individual 

initiatives by settlers such as William Keen ensured that steps 

were taken to combat lawlessness after the royal navy departed 

each autumn. Yet the naval commodore and his officers represented 

the only force capable of consistently enforcing English 

authority throughout the outports. They eventually became the 

driving force behind efforts to establish relations with the 

Beothuck and to rein in renegade fishing admirals. In essence, to 

study the legal history of early Newfoundland is in large measure 

to chronicle the presence of the royal navy. Despite the fishing 

admiralsp celebrated position in the island's history, they did 

not figure prominently in its legal development. 

King Williamf s Act and Imperia1 Policy 

The history of law in eighteenth-century Newfoundland begins 

with the 1699 Act to Encourage Trade to Newfoundland, which 

formed the statutory basis of the island's constitution until 

1791. Known popularly as King William's Act, it codified the 

customary regulations of the fishery established in the Western 



Charters first granted to English merchants in 1634.' When the 

newly-created Board of Trade moved to draft legislation for 

Newfoundland, merchants from Devonshire petitioned that no 

governor be sent to the island and that the fishery continue to 

be governed according to the customs of the migratory fisheryO6 

The 1699 statute accordingly cited the proviso according to 

ancient custom - a discourse that figured prominently in the 

development of local law - to legitimize the rule of the fishing 

admirals, upon whom the legal system relied. 

King Williamfs Act confirmed the tradition that the master 

of the first English ship to arrive in a Newfoundland harbour 

a f t e r  March 25th was by right the admiral of that outport for the 

upcoming fishing season. The second and third masters then became 

the vice- and rear- admirals respectively, Admirals had the 

choice of the best fishing rooms - i.e, tracts of the waterfront 

used for wharves, flakes, and stages - and were empowered to 

On the Western Charters and the seventeenth-century fishery, see 
Keith Matthews, C o l l e c t i o n  and Commentary on t h e  Cons t i  tutional Laws 
of S e v e n t e e n t h  C e n t u r y  Newfoundland (St . Johnf s : Maritime History 
Group, 1975)) pp. 169-79; Gillian Cell, Engl i sh  Enterprise at 
Newfoundland, 1577-1660 (Toronto: University of Toronto Press, 1969) ; 
Pope, "The South Avalon Planters, 1630-1700,'' ch. 4 .  

' Public Record Office, London [PRO] , Colonial Office Papers, series 
194 [CO 1941, vol. 1, p. 17 (petition from merchants of Barnstaple, 
30 November 1696). On the Board of Trade in the context of imperial 
administration, see Ian K. Steele, "Metropolitan Administration of 
the Colonies, 1696-1775, " in Jack Greene and J.R. Pole, eds. , The 
Blackwell Encyclopedia of the Ameri can Revol u t i o n  (Oxford : Basil 
Blackwell, 1991), pp. 9-14; John Bower, The C o l o n i a l  Office Group of 
the P u b l i c  Record Office, London, wi t h  P a r t i c u l a r  Reference t o  
Atlantic Canada (Ottawa: National Archives of Canada, 1974) , pp. 1-4. 
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settle disputes over the possession of the remaining premises. 

Like the earlier charters, the act contained regulations for the 

conduct of the fishery, such as prohibitions against damaging 

stages, stealing fish nets, or selling alcohol on Sunday.' 

It also reaffirmed the existing method for dealing with 

serious criminal offences. Suspected felons in Newfoundland had 

to be brought to England for their trial. King William's Act 

stipulated that al1 robberies, murders, felonies, and capital 

crimes committed in Newfoundland each year after March 25th, were 

to be tried, determined, and judged in any county of England, 

under assize commissions of oyer and terminer and gaol delivery. 

These offenses were to be tried according to the same laws and in 

the same manner as those committed in England. The task of 

apprehending offenders and arranging for their transport rested 

with the fishing admirals, who were further required to preserve 

the peace and good government in their harbour, to ensure that 

al1 of the act's regulations were enforced, and to keep a written 

journal for each fishing season. To augment this rather limited 

legal regime, King William's Act offered one significant reform: 

the naval comrnanders of the warships sent to patrol Newfoundland 

each summer could act as appeal judges to the fishing aàmirals' 

' 10 & 11 Wm. III, c. 25, ss. 1-4, 12 & 16 (1698-99). For the 
complete text of the sections of King William's A c t  relating to the 
islandfs legal system, see below, Appendix 2.1. 



de ci si on^.^ As we will see, the implications of this provision 

extended much further than the Board of Trade had originally 

envisaged. 

King William's Act reflected imperial policy toward 

Newfoundland. The British government viewed the island not as a 

colony but rather as a seasonal fishing station to be used solely 

for the benefit of the West Country fisherySg Although never a 

productive source for sailors, Newfoundland was seen as a nursery 

for seamen - one in five men brought over each summer had to be a 

green-man - and the Admiralty played an important role in its 
administration.1° Prior to 1811 the prerogative to settle and to 

hold property was in theory wholly subordinated to the needs of 

the fishery, although in practice property rights were recognized 

and enforced. Settlement continued to expand throughout the 

eighteenth century - often supported by the West Country 

10 & 11 Wm. III, c. 25, ss. 13-15 (1698-99). 

G.S. Graham, "Newfoundland in British Strategy from Cabot to 
Napoleon, " in R. A. MacKay, ed., Newfoundland: Economic, Diplorna t i c ,  
and S t r a t e g i c  S t u d i e s  (New York: AMS Press, 1979 rep. of 1946 ed.); 
John G. Reid, "1686-1720: Imperia1 Intrusions," in P.A. Buckner and 
J.G. Reid, eds., The A t l a n t i c  Region t o  Confedera t ion:  A H i s t o r y  
(Fredericton and Toronto: University of Toronto Press and Acadiensis 
Press, l994), pp. 85-93. 

On the royal navy and Newfoundland generally, and the relatively 
f e w  sailors it recruited from the fishery in particular, see Gerald 
S. Graham, "Fisheries and Sea Power," in G . A .  Rawlyk, ed., H i s t o r i c a l  
Essays  on the A t l a n t i c  Prov inces  (Toronto: McClelland & Stewart, 
1967), pp. 7-16; David Starkey, "The West County - Newfoundland 
Fishery and the Manning of the Royal Navy," in Robert Higham, ed., 
S e c u r i t y  and Defence i n  South-West England b e f o r e  1800 (Exeter : 
University of Exeter Press, 1987). 



merchants and traders - though its legal status remained 

uncertain and governors made sporadic efforts to restrict 

property use to the fishery.ll 

While some year-round habitation was inevitable and indeed 

necessary for the operation of the migratory fishery, the 

trappings of colonial government were not. Conventional wisdom 

held that the island8s limited development did not merit the 

institutions normally allocated to settled colonies. In his 

tïeatise on the British empire, John Oldmixon pronounced that in 

Newfoundland, "there is no need of much Law, for the inhabitants 

have not much land and no money."12 British officiais took a 

pragmatic view toward Newfoundland, remaining skeptical about 

granting the island its own legislature right up to the eve of 

representative government in 1832.13 As C.A. Bayly has argued, 

the impact of political ideology in Britain on colonial 

administration has been exaggerated. London was invariably wary 

Although A.H. McLintock overstated the case, the potential of 
British policy to restrict property and settlement rights in 
Newfoundland has been noted by Keith Matthews and, most recently, 
Sean Cadigan. See McLintock, Establ i shment  o f  C o n s t i t u t i o n a l  
Government, ch. 3 ;  Matthews, Lec tures  on t h e  H i s t o r y  of Newfoundland, 
ch .  7 ; Cadigan, Merchant -Se t t l e r  R e l a t i o n s ,  ch. 1 .  

l2 John Oldmixon, The B r i t i s h  ~ m p i r e  i n  America (vol. 1, London, 
1708), pp. 18-19. This view recurred in William Douglas, A Summary, 
H i s t o r i c a l  and Pol i  t i c a l ,  o f  the F i r s t  Plan t i n g ,  P r o g r e s s i v e  
Improvements, and Present  S t a t e  o f  B r i t i s h  S e t t l e m e n t s  i n  North 
America (vol. 1, London, l7SS), p. 290. 

l3 On this point, see Jerry Bannister, "The Campaign for 
Representative Government in Newfoundland," Journal of the Canadian 
H i s t o r i c a l  A s s o c i a t i o n  5 (l994), pp. 19-40. 



of initiating policies which would place added burdens on the 

treasury.14 Between 1689 and 1763 parliament passed relatively 

few acts relating directly to the management of individual 

colonies. In the wake of the consolidation of the navigation 

system in 1696, the English government focused on defending 

specific domestic industries against foreign and colonial rivals. 

By protecting the West Country interest in the cod fishery, King 

William's Act formed part of a broader policy of using statutory 

law to promote English commerce.1s 

The 1699 Act has been universally decried as an unmitigated 

failure. Its provisions did not correspond to the island's actual 

econornic development - the increasingly complex cod fishery 

encompassed migratory and resident operations, West Country 

merchants and year-round settlers - and Keith Matthews argued 

that it was generally ignored in practice.16 With regard to 

judicial administration, King William's Act bequeathed an array 

of problems. It prescribed no specific penalties or punishments 

for those who broke its regulations or comrnitted crimes other 

l4 C.A. Bayly, I m p e r i a l  M e r i d i a n :  T h e  B r i t i s h  E m p i r e  and the World, 
1780-1830 (London: Longman, 1989), esp. pp. 194-95, 209, 236. 

l5 Frederick Madden and David Fieldhouse, "Imperia1 Policy and 
Legislation, 1689-c. 1760,'' in F. Madden and D. Fieldhouse, eds., The 
C l a s s i c a l  P e r i o d  o f  the F i r s t  B r i t i s h  E m p i r e ,  1689-1783: T h e  
F o u n d a t i o n s  o f  a C o l o n i a l  S y s t e m  o f  G o v e r m e n t  (Wesport, Conn.: 
Greenwood Press, 1985), pp. 2 - 5 .  

l6 Matthews, L e c t u r e s  on the History of Newfoundland, pp. 89-95; idem, 
C o l l e c t i o n  and C o m m e n t a r y  on the C o n s t i t u t i o n a l  Laws, pp. 199-201. 
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than felonies. It limited the magistracy to fishing admirals and 

naval commanders, neither of whom had legal commissions of the 

peace. Empowered simply to keep the peace, they had no specific 

instructions on how to issue warrants, take depositions, or bind 

perçons in recognizance. The admirals were apparently too busy 

with their o w n  fishing operations and seen as too biased in their 

judgments to maintain law and order. After the fishing fleet and 

naval squadron had left in the autumn, no legal authority existed 

whatsoever. The system of transporting suspected felons back to 

England proved extremely difficult to carry out. In most cases 

the logistics and costs of apprehending and incarcerating 

offenders, and shipping them when the fleet returned to England, 

outstripped the resources of both the visiting naval commanders 

and the fishing aàrnirals, 

T h e  Failure of Statutory Law 

A confidential report commissioned by the British government 

clearly outlined the problems in King William's Act. In 1701 

George Larkin, an English barrister sent to assess colonial 

policy in North America, spent a month in Newfoundland during the 

height of the fishing season. Larkin traveled from Carbonear, in 

Conception Bay, to Fermeuse, on the Southern Shore, and spent 

considerable time in St, John's, where Arthur Holdsworth, rnaster 

of the Dartmouth ship Nicholas, was admira1 of the harbour. He 
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reported that Holdsworth openly broke the regulations in King 

William's Act designed to ensure that new fishermen were brought 

over each year, thereby undermining the policy that the island 

should produce an annual pool of potential recruits for the royal 

navy . l7 
Al1 along the coast the fishing admirals neglected to hold 

regular courts or to keep proper journals. Larkin asserted that 

the admirals deliberately abandoned their duties so that the 

judicial work fell to the commanders of visiting warships. His 

report indicated that a nascent naval surrogate system had 

already taken root: 

It hath been customary for the commander in chief upon 
complaints to send his Lieutenant to the several harbours 
and coves to decide al1 differences and disputes that happen 
betwixt commanders of merchant ships and the inhabitants and 
planters and betwixt them and their servants.'" 

Although he approved of the efforts of the cuwrent naval officers 

to administer law, he clairned that the courts held by most 

commanders had been unlawful proceedings at best. In addition to 

accepting bribes, officers reputedly never kept regular minute- 

books or registers of their decisions. Larkin compiled an 

abstract of the known rules and decisions and left it, along with 

a commission for trying pirates, to be used by future officers.'' 

l7 A printed extract  of Larkinf s report appears at Prowse, History  of 
Newfoundland, p. 228. 

PRO, 

l9 PRO, CO 194/2, p. 132. 



The report also stressed the need to appoint civil 

magistrates to administer law after the fleet had departed. 

According to Larkin, masters and servants were locked in 

continual battles each winter that frequently erupted into 

violence; he proposed that one of the prominent inhabitants in 

each harbour should be appointed as a magistrate. He further 

advised that a person with formal legal training should be sent 

to serve annually under the naval commodore or to settle 

permanently on the island as a judge ad~ocate.~' This magistrate 

could then swnmarily hear and determine al1 the disputes which 

arose each year by traveling on a circuit to the major harbours. 

Upon receiving Larkin' s report, the Board of Trade tried to 

persuade the government to draft a new statute for the island' s 

fishery. The comrnittee of trade informed the House of Lords that 

nearly every clause in King William's Act was being violated 

because of the lack of penal sanctions and the means of 

enf~rcement.'~ No action was taken, however, and the outbreak of 

the War of the Spanish Succession preoccupied the British 

government. 2z  

*O PRO, CO 194/2, p.  132. 

21 Matthews, "The West of England - Newfoundland Fishery," p.  261.  

2L See James D. Alsop, "The Age o f  Projectors: British Imperia1 
Strategy i n  the North A t l a n t i c  in the War of the Spanish Succe~sion,~~ 
Acadiensis 21 (Autumn l99l), pp. 30-53. 



Following Larkin's report, officers began to keep some 

formal court records. Naval officers in this sense were the 

lieutenants, commanders, and captains of the royal navy squadron; 

occasionally this group included midshipmen who had not yet 

passed for lieutenant. They are not to be confused with the 

civilian "naval officers" appointed as recorders of ship 

movements in colonial ports, who were overseen by the Board of 

Customs Commissioners and had no affiliation with the royal 

navy. 23 In 1704, for example, Captain Jonathan Bridge, commander 

of HMS Loo and commodore at St. John' S, convened a court along 

with the local fishing admirals, in which they settled the 

disputed title to a plantation in FerrylandOz4 

Propertied interests recognized the need for local 

government. In 1705 a group of prominent fish merchants 

petitioned the British government to establish some type of 

magistracy in Newfoundland. Whitehall asked the Board of Trade 

for advice on the issue of appointing constables or other 

rnagi~trates.~~ With several outports captured as a result of 

French raids the previous year, the House of Commons also ordered 

the Board of Trade to present an account of the Newfoundland 

fishery. Issued in 1706, the report reiterated Larkin' s f indings 

23 Steele, "Metropolitan Administration of the Colonies," p. II. 

24  PRO, CO 194/4, p. 195 

25 PRO, CO 194/3, p .  243.  
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and recommended that parliament introduce legislation to decree 

penalties for offenses committed during the fishing season. Both 

the commanders and the fishing aàmirals were to be empowered to 

levy fines according to the nature of the offence, up to five 

pounds or, in cases of non-payment, to imprison transgressors for 

ten day~.'~ 

Proposals for statutory reform received little support in 

parliament, however, and the Board of Trade sought a legal 

opinion on how to enforce King William's Act. Asked whether 

penalties could be imposed for violating a statute which did not 

specify any punishments, the solicitor general replied that 

offenders could still be legally punished. Such perçons could be 

f i n e d  at the discretion of the court, upon being found guilty on 

an indictrnent or information, for acting contra formam statuti .27 

With this rather t h i n  assurance, in 1708 the British government 

issued a proclamation by Order-in-Council, ordering the strict 

enforcement of King William's Act. It explicitly censured the 

fishing admirals for neglecting their duty and directed those 

26 British Library [BL] , Egerton MS, 921, "State of the Trade to 
Newfoundland, 1705/06 ." 
27 PRO, CO 194/4, p. 226. In criminal pleading contra formam s t a t u t i  
was the standard term used in indictments brought for an offence 
created by statute and did not denote any penalties for breaking King 
W i l l i o r n f s  Act other than those already in the act itself, i.e. none. 



living in Newfoundland to bring to punishment al1 those who broke 

the regulations in King William's 

Problerns with the army garrison at St. John's compounded the 

difficulties of maintaining order. Complaints about the conduct 

of army officers stationed in Newfoundland had arisen repeatedly 

after a Company of foot had arrived from England in 1698. Inter- 

service rivalry compounded the problem because the garrison 

commander was commander-in-chief only during the absence of the 

naval commodore. A labyrinthine controversy had begun in 1704, 

when the naval commodore suspended Captain Thomas Lloyd, the 

garrison commander, and appointed Lieutenant John Moody in his 

place. In the subsequent claims and counter-claims, which 

involved the Church of England minister and many of the 

townspeople, army officers were variously accused of embezzling 

funds, hiring out solders as labourers, beating civilians, and 

holding illegal court proceeding~.~~ 

In the most serious case, Lieutenant Moody was court- 

martialled for ordering the fatal whipping of a women confined in 

the garrison fort. A military tribunal convened by the naval 

2 e  PRO, Privy Council R e g i s t e r s  [PC] 2/82, p. 122 (order-in-Council,  
26  June 1 7 0 8 ) .  

29 Michael Godf rey, "John Moody, " Dictionary of Canadian Biography ( 14 
vols. to date, Toronto: Un ive r s i ty  of Toronto Press, 1966- ) ,  vol. 2 ,  
pp. 486-87. [hereafter DCB] . On the St. Johnf s garrison, see James 
Candow, "The B r i t i s h  A m y  i n  Newfoundland, 1697-1824," Newfoundland 
Quarterly 79 (Spxing 19841, pp. 21-28. 



commodore dismissed the charges but problems persistedO3O In 1708 

Captain John Mitchell assembled another court in St. John's - 

this one attended by the local fishing admirals, merchants, and 

prominent townspeople - at which Captain Thomas Lloyd, who had 

been reinstated as commander of Fort William, was tried and 

acquitted of misconduct. After the French captured St. John's, 

Captain Lloyd was taken prisoner and died in ~aptivity.~' 

In the wake of these problems, Newfoundland received the 

appointment of its first nominal governor. John Collins, a 

civilian who had commanded the local militia since 1706, was 

delegated governor and commander-in-chief from Ferryland to 

Carbonear island, ef f ectively making him Lloyd' s successor . 
Collins took great pains to stress his title and the fact that 

several merchants had supported his appointment; he later 

petitioned the Queen for financial compensation for his service 

as g~vernor.~~ Collinsf s authority did not reflect any shift in 

policy, however, and his powers extended only to ensuring the 

upkeep of forts and coastal defenses. It was Captain Joseph 

Taylour of HMS Litchfield who had decided to appoint Collins. The 

30 See the unedited collection, Tyranny in St. John's, 1705-1706: A 
Sordid Story from the Colonial Records (St . John' s : Provincial 
Archives of Newfoundland and Labrador, 1971), pp. 31-43. 

31 Prowse, History of Newfoundland, p. 2 7 0 .  

32 The petition was printed anonymously as The Case of John Collins, 
Esq., Governor of Newfoundland, January 21, 1711 (London, 1711 [old 
style] ) . 
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royal navy remained the dominant military power and legal 

authority in Newfoundland, but the army officers were unwilling 

to be passed over. In 1709 Captain John Moody concocted his own 

scheme to reform the island's government. In a mernorial sent to 

the Board of Trade, he proposed that the garrison commander be 

present at the fishing admirais' courts, with the minutes taken 

by a clerk acting as a notary Moody's persistence paid 

off when the government appointed him commander of the garrison 

at Placentia, which France ceded to Britain under the Treaty of 

Utrecht. Placentia eventually became a power-base from which army 

officers periodically asserted their independence from the 

commodore at St. John's . 3 4  

T h e  Royal Navy as Legal Agency 

The principal outcome of these conflicts was a substantial 

expansion in the judicial function of the royal navy. Prior to 

the royal proclamation in 1708, which authorized punishment for 

offenses against King William's Act, the Board of Trade had made 

a presentation to the Privy Council on the state of Newfoundland. 

Condemning the garrison commanders as inept and corrupt, it 

pointed out that no naval officer had been accused of 

33  PRO, CO 194/4, p .  3 5 8 .  

34 TO exacerbate matters, the army garrison at Placentia mutinied in 
1714 and Captain Moody remained a thorn in the navy's side. See 
Michael Godfrey, "John Moody," DCB, vol. 2, pp. 486-87. 



impropriety, and argued that the commodore should be given a 

commission to act as commander-in-chief with an indisputable 

power to command on land. In addition to checking the excesses of 

the army, this would provide a source of speedy redress for the 

inhabitants and fi~hermen.~~ Citing the solicitor general's 

opinion on the enforcement of King William's Act, the Board of 

Trade advocated extending the powers of the naval commodore: 

We hurnbly offer that he be fully impowered thereby to 
redress al1 such abuses and offences as shall be committed 
at Newfoundland, contrary to the said Act in such Manner as 
the same have formerly been or lawfully may be redressed or 
punished according to the known Usage or Customs thereO3" 

In cases where customary laws were uncertain or inapplicable, the 

commodore was to submit the suspect's name and an account of the 

incident to the British government so that offenders could be 

proceeded against in EnglandO3' Such proposals reflected not only 

the increasingly active role played by officers in administering 

l a w  in St. John's, but also the fact that government ministers 

saw the royal navy as the primary means for maintaining order in 

Newf oundland. 

In 1711 Captain Josias Crowe, naval commodore and commander- 

in-chief, convened the island's first legislative assernbly. From 

August to late October he presided over a series of public 

35 A c t s  of the Privy Council of England, Colonial Series, (London: His 
Majesty's Stationary Office, 1910- ) ,  vol. 2, p. 556. 

A c t s  of the Privy Council, vol. 2, p. 558. 

37 A c t s  of the Privy Council, vol. 2, p. 559. 



meetings attended by masters of fishing ships, merchants and 

prominent townspeople, which approved, in his words, "several 

laws and orders made at St. John's for the better discipline and 

good order of the people and correcting irreg~larities."~~ Known 

popularly as "Captain Crowe's Law," the sixteen provisions 

contained both general regulations and specific warrants. In 

addition to rulings on property disputes and orders for 

maintaining coastal defenses, the articles stipulated that 

servants who hired themselves out to more than one master were to 

be fined two pounds or whipped three times in Because 

the fishery was dependent upon wage labour, this marked an 

important step in local governance. As we shall see, from the 

merchants' perspective, disciplining servants represented the 

foremost task for any local magistracy, 

Captain Crowe also established penalties for of fences. He 

forbade the selling of liquor on Sunday, upon a fine or 

forfeiture of forty shillings for the first offense, eight pounds 

for the second, with a fine of one shilling for each person found 

in a disorderly h~use.~' Other measures went unrecorded: in his 

returns to the heads of inquiry, Crowe sirnply stated that he had 

38 PRO, CO 194/5, pp. 26-27. T i t l e d  "Captain Crowe's Law," a s l i g h t l y  
different printed vers ion  appears i n  Prowse, History of Newfoundland, 
pp. 271-72. 

3' PRO, CO 194/5, p. 27.  

PRO, CO 194/5, p. 27. 
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suppressed debauchery 'by threats, punishments, and other 

necessary rnean~."~' Though Crowe had not acted according to any 

known instructions, his initiatives established an early 

precedent for the customary legal system in which the naval 

commodore - and, after 1729, the island's governor - consulted 

with merchants and townspeople, and took steps to meet the 

perceived needs for law and orderO4* Naval officers held courts 

that eventually became an integrated part of the island's 

j udiciary. 

When Sir Nicholas Trevanion, captain of HMS York, arrived in 

1712, he operated this customary system as if it had dated from 

time immemorial. Like his predecessor, Trevanion convened an ad 

hoc legislature in St. John's - attended by the fishing admirals, 

merchants, and other prominent inhabitants - which debated and 
adopted six by-laws. He reported that he held a general court 

twice a week, assisted by the fishing admirals. 

'' PRO, CO 194/5, p. 24. The "heads of inquiry" were included in the 
articles that comprised the instructions given each year to the 
commodore and, after 1729, the governor. 

4 2  D. B. Quinn, "Josias Crowe, " DCB, vol. 2, pp. 163-64. Quinn argues 
that such efforts were isolated and failed to influence subsequent 
developments, but Crowe's initiatives were part of a broader pattern 
of naval government that culminated in 1729. 



Figure 2.1. The Administration of Law, 1699-1728 
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To account for its operation, Trevanion stated simply, 

"whenever differences happened, we endeavoured to settle it."43 

During his stay he received complaints about neither the conduct 

of the fishing admirals nor the implementation of King William's 

Act. To enforce Sunday observances, he posted orders, appointed a 

watch, and punished offenders. '1 leave this Island in a very 

4 3  Calendar of State  Papers,  Colonial Series: America and West Indies  
(London: His Majesty's Stationary Office, 1926- ) ,  vol. 29, pp. 75- 
78 [hereafter CSPC]. 



good condition," he concluded, "and the people very well 

~atisfied."~~ Such a sanguine voice was rarely heard from 

Newfoundland. Over the next decade the Board of Trade received a 

steady barrage of petitions on the need for civil goverment, 

regular courts, and winter magistrates. 

T h e  L i m i t s  to Naval Justice 

At the heart of these complaints were two basic constraints 

on the naval system. First, the judicial arm of the royal navy in 

Newfoundland did not reach much further than St. John's harbour. 

Communities in the more rernote bays rarely received calls from 

the squadron's busy frigates which, in any case, were unsuited to 

navigating narrow coves and shallow harbours. In the early 

eighteenth century, the squadron sent to Newfoundland usually 

consisted of two heavy frigates and one armed sloop. Frigates 

were typically fifth- or sixth- rated ships, with 20-40 guns, a 

complement of 160-300 men, and a displacement of 450-1000 tons. 

The flagship of Commodore Rodney, for example, was HMS Rainbow, a 

40-gun, fifth-rate ship, with 240 men.45 Sloops were unrated 

4 4  CSPC, vol. 27, p. 75. 

S S  Both the navyts designation of warship types and the s i z e  of the 
commodore's flagship evolved over the course of the eighteenth 
century. P r i o r  to 1770 commodores on the Newfoundland station often 
used a 50- or 54-gun vesse1 as their flagship, though this class was 
generally considered to be neither a ship of the line nor a frigate 
in the proper sense of the tem. In the 1770s Newfoundland commodores 
began s a i l i n g  in 60-gun vessels, such as HMS Panther, but this type 
was becoming obsolete as a line-of-battle ship. During wartime, 



warships, with 8-18 guns, 80-130 men, and 140-380 tons, By 

contrast, the schooners and brigs used in the Newfoundland 

fishery were commonly two-masted vessels of 30-80 tons.46 Not 

until the second half of the eighteenth century did commodores 

arrange for their junior officers to command schooners, to cruise 

specific districts along the coast, and to convene surrogate 

courts , 

Second, regardless of the commodores' efforts, the squadron 

rarely stayed in Newfoundland for more than ten weeks each year. 

The length of the commission depended upon a range of factors - 

from Admiralty politics to the ships' state of repair - but the 

warships usually arrived off Newfoundland in J u l y  or August and 

returned to England, often via Lisbon, by the ena of October. 

Two constant factors fixed the time of departure: the duty to 

escort the British fishing fleet and the need to avoid the onset 

of weather conditions that made the Atlantic crossing excessively 

hazardous. From the viewpoint of judicial administration, this 

meant that the island relied upon the fishing admirals for the 

remainder of the spring and summer. Fishing ships typically began 

to arrive in early May, after which the fishing admirals were 

commodores usually comrnanded a 64- or 74-gun ship of the l i n e ,  such 
as HMS Monarch (74), Governor Wallace's f lagship  i n  1794. See Brian 
Lavery, Nelson's Navy: The Ships, Men ana Organisation, 1793-2 81 5 
(London: Naval I n s t i t u t e  Press, l989), pp. 35-52. 

4 6  S e e ,  G r a h a m ,  Empire of the N o r t h  A t l a n t i c ,  pp. 208, 219 & 227; 
Rodger, Wooden World, appendices 1-3. 
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appointed. No competent legal authority therefore existed on the 

island from Novernber to April. 

The first problem was brought to the government's attention 

in 1714, Archibald Cummings, a resident trader and government 

agent for prizes in St. John's, submitted a report on the state 

of English settlements in Newfoundland. Cummings recommended the 

appointment of a person to cal1 at al1 of the outports where the 

naval commanders had not visited and to hold courts similar to 

quarter  session^.^' He proposed that the British government draft 

legislation to establish a new legal system for Newfoundland. 

Over the next year Cummings repeated this scheme in letters and a 

printed essay.48 Such individual efforts were soon joined by 

appeals from English propertied interests: a public meeting of 

Bristol merchants in January 1715 heard the report of a committee 

struck to deal with the British trade to Newfoundland, a copy of 

which was sent to the Board of Trade. The committee had concluded 

that in order to end the disorders and commercial abuses which 

were damaging their fishing operations and trading networks, some 

type of civil jurisdiction in Newfoundland was absolutely 

Titled, "Considerations on the Trade to Newfoundland," the essay 
was printed anonymously but is consistent with Cummings8 work. The 
only extant copy appears at PRO, CO 194/5,  pp. 198-200. 
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necessary. The merchants warned that the fishery would never 

flourish under military g~vernment.~~ 

Ironically, a separate petition sent the same month blamed 

those very merchants for blocking legal reforms. Written by 

James Smith - a local resident hoping to secure a government 

appointment - it repeated many of the lurid claims casually made 

about Newfoundland. Smith characterized the island as a miserable 

place, where "Justice is neither practiced nor known. "'O The 

petition marked an early instalment in a long line of official 

and semi-official reports that must be treated with caution. 

Designed to serve primarily the authors' persona1 interests, they 

offered neither general nor accurate statements on the state of 

law and authority on the island. 

With regard to the second issue, the need for winter 

magistrates, the commodores themselves outlined the situation to 

the British government. In 1715 Commodore Kempthorn sent a 

detailed report to the Admiralty that contradicted Smith's view. 

Kempthorn saw the navy as the sole guarantor of justice in the 

outports: the problem w a s  not the navy's administration but the 

absence of authority after the squadron had left. Aside from the 

failings of the fishing admirals, Kempthorn argued, the real 

issue was the need to appoint sorneone to maintain order in the 

4 3  PRO, CO 194/5, P. 255. 

'O CSPC, vol. 28, pp. 7 5 - 7 6 .  
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winter. From the naval officers' perspective, the lack of winter 

justice meant there was always a large backlog of cases waiting 

to be settled each summer. Equally serious, many crimes allegedly 

went unpunished during the winter months. Like the Bristol 

merchants, Kempthorn affirmed that some type of permanent civil 

magistracy had to be installed on the islandO5l 

Faced with a veritable deluge of petitions and suggestions, 

the Board of Trade cautiously sought another legal opinion before 

taking action. In 1718 it asked the attorney general to rule 

whether a new statute was needed to appoint magistrates and 

constitute courts, or whether another royal proclamation would be 

sufficient. The Board's secretary was told emphatically that 

simply reiterating King William's Act would have no effect on the 

administration of justice.52 No bill was ever introduced in 

parliament, but the British government directed the commodore to 

inquire whether any of the settlers were fit to act as 

magistrates entrusted with commissions of the peace. Commodore 

Scott recommended two St. John's residents: William Keen, a New 

England merchant w h o  had immigrated in 1704, and the former 

governor, John Collins. Of the two, Keen had a far more zealous 

temperament, Scott attested, and this proved to be an insightful 

- - .- . - -- 

51 CSPC, vol. 28, pp. 310-11. 

52 PRO, CO 194/6, pp. 1-2. 



judgment, for Keen later became the most prominent civil 

magistrate in early ~ewfoundland.~~ 

The Board of Trade decided not to make any appointments but 

instead reviewed its entire policy toward Newfoundland. It 

cornmissioned a report calling for a return to the original system 

of the migratory fishery, whereby the island was treated 

exclusively as a summer fishing station. The report recommended 

deporting the planters and traders who had settled in 

Newfoundland to Nova Scotia or some other British colony. By 

relocating the entire resident population, the need for civil 

government would be extinguished and the fishery could return to 

its proper form as an operation based solely in England.54 Such 

impractical proposals circulated in government circles as late as 

the 1720s, but the mass deportation of English settlers was never 

a feasible option. Moreover, the notion that settlement remained 

inimical West Country interests was out of step with economic 

reality, since the migratory fishing now depended in large 

measure upon the resident population. Never strictly forbidden, 

53 PRO, CO 194/6, p. 53. See Keith Matthews, "William Keen," DCB, vol. 
3, pp. 323-24. 

5 4  Issued i n  December 1718, the report was included in the materials 
considered by the 1793 committee of inquiry,  and is reprinted in 
Lambert, ed., House of Commons Sessional Papers of the Eighteenth 
Century: Volume 90, Newfoundland, pp. 1-22. 
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Anglo-Irish settlement in Newfoundland, which reached 3,000 by 

1730, had become an irrevocable fact ,55 

An Anarchic Society? 

In many ways the experience of Newfoundland w a s  not unlike 

that of the other colonial settlements stretched along the 

Atlantic seaboard in the early eighteenth century. In the 1710s 

piracy still threatened maritime communities where the royal navy 

could not maintain a signif icant presence. 56 For pirates the 

island's fishery represented both a productive recruiting ground 

and a ready source for provisions. It had been in response to 

pirate raiding that the British government had first begun to 

send regular naval squadrons to Newfoundland in the seventeenth 

centuryO5' The most important repercussion of the reorganization 

of the imperial state after the Glorious Revolution and the wars 

conducted by William III had been the massive expansion of the 

'' T h i s  point is nicely summarized in Matthews, Lectures on the 
History of Newfoundland, ch, 3 .  

5 6  T h e  l i n k  between the suppression of piracy and the growth of the 
~ritish s t a t e  is superbly made in Robert Ritchie, C a p t a i n  Kidd and 
the War a g a i n s t  t h e  Pirates (Cambridge, Mass. : Harvard University 
Press, 1986), esp. pp. 137-54. On piracy in the Atlantic generally, 
see Marcus Rediker, Between t h e  D e v i l  and the Deep Blue Sea: Merchant 
Seamen, P i r a t e s ,  and the Anglo-American Maritime World, 1700-1 750 
(Cambridge: Cambridge University Press, 1987), ch. 6; and David 
Cordingly, Life Among t h e  P i r a t e s :  T h e  Romance and the R e a l i t y  
(London: Little, Brown, 1995), ch. 11. 

57 Ritchie, Capta in  Kidd and the War against t h e  Pirates, p. 1 5 5 .  



62 

royal navySs8 But the increased military presence in North 

America was tied more to wartime policy than to local needs. The 

number of warships kept in commission dropped significantly after 

the Treaty of Utrecht, from over 200 in 1710 to less than 175 ten 

years later, 59 

The relative decline in naval forces did not go unnoticed by 

pirate crews cruising off the Newfoundland coast. Few incidents 

of marauding were reported in official correspondence, but in 

June 1720 a large raid on the Southern Shore could not escape the 

goverment's attention. At the height of the fishing season a 

crew led by Bartholomew Roberts plundered Trepassey and its 

adjacent villages.60 Such an attack was not an aberration but 

rather a symptom of the island's position as a breeding ground 

for piracy. For example, after failing to find work in Placentia 

Bay, John Phillips promptly joined a pirate crew in 1723, most of 

whom were tried the following year before an admiralty court at 

Boston. According to one authority, Newfoundland attracted 

5 6  Ritchie, Capta in  Kidd and t h e  War a g a i n s t  the P i r a t e s ,  esp. pp. 62, 
155. 

5 5  Jan Glete, Nav ie s  and N a t i o n s :  Warships  and S t a t e  B u i l d i n g  i n  
Europe and America, 1500-1860 ( 2  vols. Stockholm: Almqvist & Wiksell 
International, 1993), p. 241. 

60 PRO, CO 194/6, pp. 366-67. See also Clinton V. Black, Pirates of 
the West I n d i e s  (Cambridge: Cambridge University Press, 1989), pp. 
65-67. 



pirates because it was officially neglected and held by the 

English merely "for the conveniency of the cod fi~hery."~~ 

The difference between Newfoundland and other maritime 

settlements lay in the ability of the local population to respond 

effectively to concerns over security. Autborities in Boston 

could convene a special court to deal with piracy, but planters 

and traders living in Newfoundland relied entirely on the summer 

visits of the royal navy. Though it may be tempting to label the 

island as existing in a state of anarchy, the salient fact is 

that local propertied interests refused to allow this perceived 

legal vacuum to persist. In 1719 the departing commodore asked 

William Keen to compile an account of any disorders that took 

place over the winter. Keen duly related that the day after the 

navy had left, several fishing masters had publicly insulted a 

court held by the fishing admirals. He affirmed that during the 

absence of the warships, the settlers had neither justice nor 

religion, for "every man does what he lists without contr01."~~ 

Such dramatic language reflected a new activism prevalent among 

the growing ranks of permanent, year-round settlers. 

Keen did much more than pass on complaints. Like other 

planters and merchants, he took steps to respond to serious 

61 Daniel Defoe, A General History  of the Pyrates. Manuel Schonhorn, 
ed. (London, 1972 rep. of 1724 ed.), pp. 345 -49 .  It is now generally 
believed that this book was written by Captain Charles Johnson. See 
Cordingly, L i f e  Among the  P i r a t e s ,  pp. 10-11. 

62 CSPC, vol. 31, p. 246. 



criminal offences. In 1720 he informed the British government of 

the murder of Thomas Ford, a prominent merchant in Petty Harbour. 

Keen had apprehended a suspect and kept him confined at his own 

expense; he arranged for the suspect, along with two witnesses, 

to be sent to England in his own sloop, the Sea E'lour; and he 

paid for al1 of this out of his own pocket. Pointing out that he 

had no legal authority to support his actions, Keen appealed to 

the British government to "procure for us such power and 

instructions as may keep us from being de~troyed."~~ 

A petition from the inhabitants of Petty Harbour echoed 

Keen's report. Citing the absence of winter justice, it called 

for a court to be established at St. John's to punish offenders 

during the commodore' s absence. 64 The government' s reaction 

reinforced the fact that the settlers' needs for justice would 

have to be met locally, without support from London: the Board of 

Trade concluded that such complaints merely provided further 

grounds to justify deporting the island's settlers in order to 

rid the government of the problem once and for allO6' British 

officiais were determined not to invest the island with forma1 

colonial institutions. As a seasonal fishing station designed to 

supply sailors for the royal navy, Newfoundland was not to be 

65 PRO, CO 195/7, pp. 76-78 (Board of Trade to Lord Carteret, 1 April 
1721). 
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allowed the type of legal system needed to support permanent 

settlement. Mercantile policy held that local goverment would 

necessarily encourage planters and merchants to invest their 

capital locally, thereby spawning a resident fishery that would 

in turn compete against the West Country merchants? 

Making Colonial Authority 

In response to the inertia in imperial policy, merchants and 

planters in St. John's created their own court. While this was 

not the only extra-legal proceeding held in early Newfoundland - 

in 1703 a group of settlers in Trinity Bay had established some 

type of communal legal code - it marked the first formally 
established courtm6' In November 1723 fifty-one men signed a 

resolution to "embody ourselves into a Community for the mutual 

preservation of His Majesty's peace and the PROTECTION OF US AND 

OURS during the winter, that is until the arriva1 of the British 

Fishing ship in this harbour." To justify their actions, the 

assembly cited John Locke's Essay Concerning the T r u e ,  O r i g i n a l ,  

6"atthews and McLintock both agree on this point. See Matthews, 
L e c t u r e s  on the His tory  of N e w f o u n d l a n d ,  ch. 12; McLintock, 
Establishment of Constitutional G o v e r n m e n t ,  ch. 1. 

67 An index to the Newfoundland correspondence simply notes: "Rules 
agreed upon by several persons combined together; w h o  had withdrawn 
themselves to an Island in Trinity Harbour." See PRO CO 326/45,  1 
December 1703 [not paginated]. See also McLintock, E s t a b l i s h m e n t  of 
C o n s t i t u t i o n a l  G o v e r n m e n t ,  p.  5 5 .  



Extent, and End of Civil ~overnment. 68 The meeting nominated 

three men to serve as justices - John Jago, a chaplain, Samuel 

Rooke and Allen Southmayd, both merchants - and during the winter 

of 1723-24 a weekly court was held at Southmayd's house. Of the 

fifteen recorded cases decided by the court, three were brought 

for theft and two for assault .69 

Like the proceedings overseen by Captain Crowe in 1711, the 

sessions held in 1724 took steps to discipline unruly servants. 

In February the court heard an information from William Bully 

against his servant, Thomas Slaughter: 

William Bully deposed upon the holy Evangelists that on 
Sunday the 16th of February, he ordered his servant Thos. 
Slaughter (then being disordered in drink) to eat his supper 
and go to bed, and that the said Slaughter refused it, and 
called him a rascal, scoundrel, and other base names, and 
struck him and defied any justice - The same day Mrs. Sarah 
Bully deposed that the said Slaughter called his master 
scoundrel, dog and told him that he kept Company with none 
but scocndrels, and that he spit in her face.'O 

The court ordered Slaughter to be tied to a post and whipped 

eleven lashes on the bare back. The justices who sentenced 

Slaughter explained their decision by stressing that such 

PRO, CO 194/78 p. 247. The passage beginning with "Men being by 
nature a l 1  free, equal and independent ..." was copied directly, along 
with the citation, "page 256, Book 2"*, Chap 8th,  diti ion 4th, London: 
printed by John Churchill, 1713." 

65 The records appear at PRO, CO 194/7, pp. 246-52. 

'O This quotation is taken from the printed extract in Jeff Webb, 
"Leaving the State of Nature: A Locke-Inspired Political Community in 
St. John8 s, Newfoundland, 1723, " Acadiensis 21 (Autumn 1991), p. 160. 
Spelling and punctuation have been modernized. 



insolent behaviour threatened the entire social order. Their 

statement reflected the systemic feax of unrest that coloured the 

administration of law throughout the eighteenth century: 

He [Slaughter] was al1 that winter mutinous in the highest 
degree, threatening to burn houses, to cut people down with 
his hatchet, bringing other man servants into frequent 
Caballs and admonishing them to abuse their Masters and to 
withdraw even common decensey and respect, he was so very 
dangerous and incendiary that in al1 probability many 
turnults and disorders would have happened if he had not been 
brought to publick punishmenL7l 

The court also heard two disputes over property ownership, which 

it settled according to the common law principle of possession 

v a u t  t i t re? As we shall see, despite statutory restrictions on 

the ownership of real property in Newfoundland, English common 

law guided the adjudication of cases throughout the eighteenth 

century . 73 
When the naval commodore returned to England in the fa11 of 

1724, he informed the British government about the courts held 

the previous winter. In response the Board of Trade merely 

amended its heads of inquiry to direct the commodore to "rnake 

'' Quoted from Webb, "Locke-Inspired P o l i t i c a l  ~ o m m u n i t y  i n  S t .  
John ' s ,  " p. 161. The u se  of c o r p o r a l  punishment t o  d i s c i p l i n e  
s e r v a n t s  i s  examined a t  l e n g t h  i n  Chapter  Seven. 

72 T h i s  p o i n t  is made by Jeff W e b b .  Webb's b r i e f  summary o f  what h e  
terms a "Lockean comrnunity" p r o v i d e s  a sound a n a l y s i s  of the  
p roceed ings  i n  1723-24. H e  is one  o f  t h e  few h i s t o r i a n s  to a rgue  that 
t h e  absence  of formal  i n s t i t u t i o n s  d i d  n o t  mean t h a t  t h e  i s l a n d l s  
settlers w e r e  wi thout  l a w .  S e e  Webb, "Locke-Inspired P o l i t i c a l  
Cornmunity i n  S t .  Johnf s, " pp. 157 ,  161-62. 

'"ee below, Chapter Four. 



diligent enquiry into the proceedings of this voluntary new 

association, " and to prevent any il1 consequences.74 The St. 

John's court appears to have died out by 1725, but it had clearly 

established the legitimacy of such ad hoc juridical arrangements. 

Captain Bouler of HMS Argyle, moored in St. John's harbour in the 

summer of 1725, found that no courts had been held during the 

previous  inter.^^ His counterpart in Placentia, Captain John 

St. Lo of HMS Ludlow Castle, conducted the usual business of 

working with the fishing admirals to ensure the smooth operation 

of the fishery. Yet St. Lo took his instructions a step further: 

he independently appointed a magistrate to maintain order after 

the royal navy had leftw7" 

In the meantime, William Keen continued to petition the 

British government to appoint winter magistrates. In 1728 Keen 

reported that he had apprehended a murder suspect and sent him, 

along with witnesses, to England in a brig chartered at his own 

expense." The government might have been content to let this 

informa1 system operate indefinitely: it cost nothing and 

required no political capital. If naval officers wanted to 

appoint informal justices, and if residents were willing 

l4  PRO, CO 194/8, p. 13. 

l5 PRO, CO 194/8, p. 163. 

'' PROf CO 194/8, p. 141. 

77 PRO, CO 194/8, pp. 181-82. 
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themselves to apprehend suspected felons, the Board of Trade had 

no difficulty with the status quo. In the process, however, the 

notion of appointing magistrates had become an accepted fact. The 

question now was how they were to be authorized and who was to 

pay for local legal expenses. When the problem of governing 

Placentia (under the nominal jurisdiction of Nova Scotia) 

worsened, the issue of magistrates resolved itself. To confirm 

Britain's claim over the entire island, in 1728 the Board of 

Trade recommended that the commodore serve as governor during his 

residence at St. John's and be empowered to appoint justices of 

the peace to hold quarter sessions. In May 1729 this proposa1 was 

approved by the Privy Council and the island entered a new era of 

governance . 

Postscript: The P e r s i s t e n c e  of the F r o n t i e r  

Cornplaints of anarchy and social disorder did not end in 

1729 :  the appointment of a naval governor marked no deus ex 

machina for British rule in Newfoundland. Visitors continued to 

portray the island as a wild place where the roots of English 

civilization had not taken hold. This discourse is best 

illustrated by the reports from the Church of England 

missionaries sponsored by the Society for the Propagation of the 

Gospel. From 1760 to 1790 the clergymen sent to Newfoundland 

7 8  PRO, PC 2/90, pp. 488-89. 



proffered a steady torrent of protests against the appalling 

conditions Trinity and Harbour where they attempted 

establish parishes. Accounts from Reverends Edward Langman and 

James Balfour depicted a primitive society plagued by privation 

and ignorance. Balfour's dispatch in 1779 summed up his 

impression: " In short, there is a raging famine, nakedness, and 

sickness in these parts.''79 The missionaries' accounts must be 

treated with caution because of their o w n  vested interests and 

evident pre judices . 'O When Balfour f irst settled in Trinity in 

1764 he noted, "1 think these a good natured people. They may be 

led but not Still, their correspondence provides 

valuable insights into the perceptions of law and authority in 

the outports. 

To the missionaries outport society appeared thoroughly 

Pagan. Balfour's report on his tour of Trinity Bay in 1772 offers 

a representative example: 

A most barbarous and lawless place. Here it is the usual 
custom to divert themselves during Sundays with the music of 
a piper carried in parade throv the place. All my attempts 
could not bring them together to public worship. It would 
make any well disposed person shiver to hear the horrid 
conversation of profane cursing and swearing ... One league 

'"nited Society  for the Propagat ion  of t h e  Gospel, Calendar o f  
Letters, 1721-1 7 9 3  (Vol. 5. London: List & Index Society, l972), p. 
61. 

T h i s  p o i n t  has been raised by Handcock, Origins o f  English 
Settlement, pp. 135-36. 

U n i t e d  S o c i e t y  for the Propagation of the Gospel, Calendar of 
Letters, p. 44. 



further westward 1 visited New Perlican where there are 
eight families one half English, the other Irish, they 
seemed to me in a state of war with one another. 1 
endeavoured to reconcile them but to no p~rpose.'~ 

Compounding this perceived social degeneracy w a s  the lack of an 

effective winter magistracy in the communities stretched along 

the northeast ~oast.'~ The commissions of the peace periodically 

lapsed for several years in districts where the surrogate courts 

had supplanted the courts of session, or along the more remote 

parts of the coast. No justice of the peace served in Trinity 

during the winters of 1766-72. In 1786 the justice in Bonavista 

appealed to the governor to send a warship to his district to 

h e l p  him combat rebellious fishing servants. Acknowledging that 

maritime navigation in Bonavista Bay was particularly hazardous, 

he argued that the appearance of the royal navy would put an end 

to the dis or der^.^^ As late as the 1840s, Newfoundland governors 

received dispatches from the outports essentially the same as 

those sent three generations earlier.85 

82 Ibid. , p .  150. 

" Newfoundland was far from unique in this respect. For an account of 
the difficulties in administering law along the West Coast, se@ Hamar 
Foster, "Mutiny on the Beaver: Law and Authority in the Fur Trade 
Navy, 1835-1840," in Dale Gibson and W. Wesley Pue, eds., Glimpses of 
Canadian Legal H i s t o r y  (Winnipeg: University of Manitoba Legal 
Research Institute, lggl), pp. 15-46. 

a 4  PRO, Admiralty Papers [ADM] 1/472, p. 233 (Langdon to Elliot, 6 
September 1786). 

Gertrude Gunn, The P o l i t i c a l  H i s t o r y  of N e w f o u n d l a n d ,  1832-2864 
(Toronto: University of Toronto Press, 1966), pp. 100-09. 



Government and the Beothuck 

While the British government reforrned the legal regime 

governing English and Irish settlers, its initiatives from 1699 

to 1729 had little impact on the treatment of the islandfs native 

peoples. Relations between Europeans and aboriginals evolved 

through three stages. From the arriva1 of English fishing ships 

in the sixteenth century to the expansion of settlement and 

government in the 1750s, there existed extremely little contact 

between the two cultures. Prior to the mid-eighteenth century, 

the European presence was largely seasonal and overwhelmingly 

coastal. Fishermen rarely made incursions inland beyond a few 

miles to collect firewood. As late as 1765, the best English map 

of Newfoundland, drawn by Thomas Kitchin, noted that the interior 

of the island was entirely ~nknown.~~ 

The adaptive response of the Beothuck, the aboriginal people 

of Newfoundland, was generally to avoid contact where possible 

and to withdraw into the interior. This was facilitated by the 

fact that the Beothuck population was relatively small - 

archeological estimates by Ralph Pastore and James Tuck place 

the aboriginal population at the time of contact at 500-1000 - 

and popularized accounts of a native society of more than 15,000 

8 5  The map was published in Griffith Williams, An Account  of the 
I s l a n d  o f  Newfoundland, w i t h  the N a t u r e  of i t s  Trade, and the Method 
of carrying on the  Fishery, with Reasons for t h e  g rea t  Decrease of 
that m o s t  Valuab le  Branch of Trade (London: Printed for Captain 
Thomas Cole, 1765), p. 2. 



are wildly exaggerated. As English fishing operations expanded, 

the Beothuck modified the organization of their seasonal 

movements to rely less upon extended stays along the coast. 

Retreating inland, they eventually found themselves denied access 

to the ocean and this made them increasingly dependant upon a 

narrow range of resources.87 

The second phase in the history of Beothuck-European 

relations began in the mid-eighteenth century, when Anglo-Irish 

settlers began to make deeper forays into the forests for hunting 

and trapping expeditions. This resulted in more frequent 

conflicts, since the Beothuck were suspected of repeatedly 

stealing traps set by furriers. Archeological evidence of 

Beothuck sites confirms the presence of traps and other 

implements acquired from settlers. In 1758 a Beothuck girl was 

brought before the governor and, for the first time, the British 

organized attempts to establish peaceful relations with the 

island's native people~.~~ These efforts corresponded with the 

rapid expansion of colonial administration in Newfoundland - in 

particular the increase in naval personnel - and the government 

87 Ralph Pastore, "Fishermen, Furriers, and Beothucks: The Economy of 
Extinction," Man in the Northeast 33 (Spring 1987), pp. 47-62; James 
Tuck and Ralph Pastore, ''A Nice Place to Visit But ... Prehistoric 
Human Extinctions on the Island of Newfoundland," Canadian Journal of 
Archaeology 9, 1 (l98S), pp. 69-79; Ralph Pastore, Shanawdithit's 
People: The Archaeology of the Beothucks (St. John's: Breakwater 
Books, 1992), pp. 1-75. 

8 e  Provincial Archives of Newfoundland and Labrador, St. John's 
[PANL] , Colonial Secretaryf s Letterbook [GN 2 / l / A ] ,  vol. 2, p. 429. 



was able to mount 

Beothuck. In 1768 

formal expeditions to search for the elusive 

Governor Hugh Palliser ordered Captain John 

Cartwright to take a party into the interior, but the expediti 

failed to make actual contract with the Beothuck. Restricted 

largely to indirect measures, Governor Palliser decreed a 

proclamation encouraging settlers to facilitate peaceful 

relations with any aboriginal with whom they made contact. 

Successive governors and officials issued further reports and 

directives on how to deal with the Beoth~ck.'~ 

Native-white relations entered a third and final phase with 

the massive growth of European settlernent in the early nineteenth 

century. Cut off from coastal resources, the Beothuck population, 

already thinning, began to decline rapidly. At the same time, 

efforts to establish contact redoubled as a new bourgeois culture 

sought to protect what were seen as noble savages from barbarous 

fishermen and ignorant trappers. In 1811 Governor John Duckworth 

sent another expedition to make peace with the Beothuck. 

Accompanied by a party of marines, Lieutenant David Buchan met a 

group of aboriginals at Red Indian Lake. Though the encounter 

started smoothly, it was marred by the murder of two marines. 

Subsequent contact resulted in further violence and the capture 

PANL, GN 2 / 1 / A f  vol. 3, p. 282 (1765). The history of official 
efforts to establish relations with the Beothuck is described in 
detail in Ingeborg Marshall, A His tory  and Ethnography of the 
Beothuck (Kingston & Montreal: McGill-Queenfs University Press, 
l996), chs. 6-10. 
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of Demasduit, a Beothuck woman, in 1819. Increased awareness led 

to the creation of the Beothuck Institution, but this social 

campaign failed in the face of the declining aboriginal 

population. Shanawdithit, the last known surviving Beothuck, died 

in a St. John's hospital in 1829." 

The goverment's treatment of the Beothuck reveals three 

important facets of the colonial state in Newfoundland. First, 

prior to the 1750s8 local government remained limited to basic 

jurisdictional duties. Until the naval state emerged in the 

second half of the eighteenth century, colonial administration 

was restricted to meeting the settlers' immediate needs: it i s  

not merely coincidental that the efforts to make peaceable 

contact with the Beothuck coincided with the broader carnpaign to 

strengthen the island's judicial system. Second, when official 

expeditions were eventually sent, they were commanded and 

controlled by naval officers. As in virtually every other sphere 

of the island's governance, the royal navy stood at the 

administrative centre. As the standard-bearer of English 

civilization, it becane the primary agency of European contact. 

Finally, the bourgeois culture displayed by officers at the turn 

of the nineteenth century foreshadowed the larger cultural shift 

'O Marshall, History and Ethnography of the Beothuck, chs . 10-14 ; 
Ralph Pas to re ,  "The Collapse of t h e  Beothuck World," i n  P.A. Buckner 
and David Frank, eds., The Acadiensis Reader, Volume One: Atlantic 
Canada before Confederation (2nd ed . Fredericton: Acadiensis Press, 
1990), pp. 11-30. 
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t h a t  enveloped Anglo-Irish Newfoundland from 1810 to 1830. The 

establishment of the Beothuck Institution was a byproduct of the 

rise of the same public sphere that undermined the naval stateegl 

When the nascent middle class began to voice concern over the 

fate of the Beothuck, they were also becoming increasingly 

outspoken about their own desires for greater political rights 

and freedoms . 

In Search of the Fishing Admirals 

We know relatively little about the Beothuck people for 

reasons that are clearly discernable, but the lack of knowledge 

about the fishing admirals remains bewildering. Who were the 

admirals and what did they do? The most accurate answer is that 

t h e y  were no different from the island's fishing masters, from 

whose ranks they were drawn. Masters in this sense denoted 

captains of fishing ships that made the annual voyage from 

England to Newfoundland: some were wealthy landowners, but most 

were lesser merchants with few pretensions to gentility. While 

t h e  vast majority of these men remain anonymous in official 

records, there were exceptional families, such as the Holdsworths 

of Dartmouth, which produced a succession of prominent 

admirals . 92 

91 The rise of bourgeois culture is discussed in Chapter Five. 

52 On the Holdsworths, see Handcock, O r i g i n s  of E n g l i s h  Settlement, 
pp. 6 3 ,  154, 251. 



Through the case of Arthur Holdsworth we c m  trace the 

career of an eighteenth-century fishing aàmiral, At the age of 

thirty-two he assumed an active role in the family business, 

sailing to Newfoundland with his brother in their ship the 

Nicho las ;  by 1701 he had become admiral of St. John's harbour, a 

position he held off and on for the next ten years. He soon 

asserted himself in local society, creating a minor controversy 

when he dueled with an army officer over a perceived slight. The 

officer was later accused of cowardice but the Holdsworths did 

not suffer from the potential scandal. As the nearest thing to 

gentry on the island, the family had little to fear £rom anyone 

other than the commodore. Highly unpopular among their 

cornpetitors, the clan expanded their operations into carrying 

passengers to Newfoundland, thus creating temporary labour 

gluts. 93 

Holdsworth also became heavily involved in the petty 

politics that marked early St, John's. He petitioned against 

competitors, curried favour with the garrison commander in return 

for contracts, and interpreted laws and customs as he saw fit. 

Whether for lack of interest or free time during the hectic 

fishing season, Holdsworth held no known courts or meetings 

during his tenure as admiral. After 1711 he stopped sailing to 

53 D.B. Quinn, "Arthur Holdsworth," DCB, vol. 2, pp. 290-91; 
Di c t i o n a r y  of Newfoundland and Labrador Biography. Robert Cuf f, ed . 
(St. John's: Harry Cuff Publications, l99O), p. 160. 
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Newfoundland regularly and managed his firm from Dartmouth, where 

he built a large manor house. In short, he pursued his mercantile 

interests to the fullest: the legal responsibilities of his 

office appear to have been of little consequence . 94 

Though Holdsworth was certainly an atypical admiral in many 

respects, his career reflected a number of broader patterns. The 

fishing admirals lived in Newfoundland only during the summer 

months, when they were fixated on ensuring that their fishing 

operations succeeded. They were particularly pressed for time 

during the late summer and early autumn - from August to October 

they had to make al1 the necessary arrangements for settling 

contracts, prices, and shipping the codfish to market - but this 

was precisely when their services as law officers were most 

needed. Even when they had the opportunity, the admirals were 

required, in essence, to police their cornpetitors, a situation 

fraught with potential problems. And, perhaps most importantly, 

there was no superintending authority other than the commodore, 

whose power extended only to acting as an appellate judge. In 

theory, complainants had to approach the admirals before bringing 

petitions before a naval officer. It is not surprising, then, 

that the admirals conducted little judicial business. Despite 

colourful local legends, the fishing admirals never became 

entrenched tyrants. During their visits to Newfoundland each 

92 Prowse, History of Newfoundland, pp. 227-28 



summer, they simply had neither the tirne nor inclination to 

enforce their full authority as arbiters of local disputes.g5 

With the appointment of the first governor and magistrates 

in 1729, the golden age of admirals like Arthur Holdsworth came 

to an end. They fought hard to preserve their autonomy, but by 

1750 their position had changed entirely. As the naval state 

assumed effective control over the fishery, the admirals became 

absorbed into the island's legal regirne. No longer an independent 

force, they received their orders from the governor and 

periodically sat alongside justices of the peace in the district 

courts. While sorne cases of minor public offences were referred 

to them, the admirals8 jurisdiction became limited to two areas: 

property law relating to waterfront premises (known as ship's 

rooms) ,  and the regulations for curing ~odfish.'~ AS late as 

1792 the governor still sent orders to the admirals to ensure 

that planters salted and dried fish in the proper mannerwg7 

Occasionally the admirals held their own courts to settle 

disputes over the ownership of property used for the fishery. 

From 1750 to 1786 thirteen separate hearings were held, during 

' 5  On the pace of the seasonal fishery in Newfoundland, see Matthews, 
Lectures on the His tory  of Newfoundland, ch. 9. 

96 For orders to punish public offences, see PANL GN 2/1/A, vol. 1, p. 
76, vol. 5, pp. 4, 18. For orders to enforce fishery regulations, 
see PANL, GN 2/1/A, vol. 1, p .  157, vol. 3, pp. 234, 289, v o l .  6, pp- 
96-97, 123, vol. 10, p. 36. 

" PANL, GN 2/l/A, vol. 12, p. 139. 



which a quorum of three admirals made a ruling after hearing both 

sides viva v o ~ e . ~ ~  These sessions never rivaled the district 

courts, and they seem to have been convened only when other 

magistrates were unable to hear a case. Evidence from the court 

minutes suggests that the admirals were in fact careful and able 

judges. Familiar with the customs of the fishery and the value of 

local property, they were well informed of the context behind 

most property disputes. As a decision made in 1752 indicates, 

they remained cognizant of the authority conferred by King 

William8 s Act: 

We the undermentioned Admirals having duly considered the 
affair concerning the aforesaid plantation and having the 
Act of Parliament now before us in conformity of the same do 
confirm the lease or covenant of the said John Mudge to the 
said William Brothers for the said plantation that he shall 
peaceably hold and enjoy the same to the full end and term 
of the said lease or covenant given under our hands at 
Fermouze [Fermeuse 1 this 2Sth July 1752. 99 

Far from being the scourge of Newfoundland history, the fishing 

admirals of the mid-eighteenth century appear to have been much 

the same as their mercantile peers. They pursued their own 

interests and rarely challenged the authority of the naval state. 

Yet, as we shall see, their acknowledgment of the legitimacy of 

" For the sittings of the fishing admiraIs8 courts, see PANL, GN 
~/I/A, VOL 1, pp. 90-95, 110, 349, VOL 2, pp. 116, 121, VOL 10, 
pp. 10-13, 17-19, 75-73, 122-28, 150, 219-23, and v o l .  11, pp. 106- 
11. 

PANL, GN 2 / l / A 8  vol. 1, pp. 349-50. 
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the civil magistracy came only after a protracted battle that 

shaped the entire course of the island's legal development. 

Conclusion 

The appointment of a governor and civil magistracy in 1729 

signaled the end of the only period in which the island's Anglo- 

Irish settlers endured anything close to anarchy. Persistent 

problems with administering law in outports along the northeast 

coast paled in comparison to the failure of the fishing admiral's 

constitution, which was a dead letter £rom the outset. After 

thirty years of ad hoc measures, the island gained magistrates 

and the trappings of colonial government, but it did not suddenly 

acquire law. Unlike an empty vesse1 ready to be filled with 

English justice, Newfoundland already had customs which, although 

inchoate, affected the reception of law. The authority of the new 

regime was not automatically accepted; rather, it had to be 

demonstrated and enforced at the local level. 

King William's Act remained the only statute law governing 

Newfoundland. In 1729 the governor and the justices of the peace 

did not have the statutory authority enjoyed by the fishing 

admirais. Statute was less a direct obstacle than a fog that 

obfuscated local developments: it could not prevent merchants, 

settlers, and naval officers frorn seeking alternative means of 

dispute resolution. Yet it did suppress the process of 
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legitimizing locally-constituted authority. With their position 

enshrined in statute, the fishing aàmirals had been circumvented 

but not extinguished as a legal force. Under the protective 

awning of parliamentary law, they reasserted their powers after 

1729, precipitating a struggle for political and juridical 

supremacy. Ironically, the aàmirals used King William's Act to 

reclaim their full authority only after the death of the regime 

on which it was based. 



King William's Act, 1699 

The following sections from the "Act to Encourage Trade to 
Newfoundland," (10 & 11 Wm. III, c. 25, ss. 4 & 12-16), outline 
the judicial systern as it existed in statutory law until 1775. 

IV And be it further enacted by the Authority aforesaid, that 
(according to the ancient Custom there used) every such fishing 
ship frorn England, Wales or Berwick, or such fishermen as shall, 
from and after the said twenty-fifth day of March, first enter 
any harbour or creek in Newfoundland, in behalf of his ship, 
shall be Admiral of the said harbour or creek during that fishing 
season, and for that time shall reserve to himself only so much 
beech or flakes, or both, as are needful for the number of such 
boats as he shall there use, with an overplus only for the use of 
one boat more than he needs, as a privilege for his first coming 
thither; and that the Master of every such second fishing ship, 
as shall enter any such harbour or creek shall be Vice-Admiral of 
such harbour or creek during that fishing season; and that the 
Master of every such fishing ship coming next, as shall enter any 
such harbour or creek during that fishing season; and that the 
Master of every fishing ship there, shall content himself with 
such beech or flakes, as he shall have necessary use for, without 
keeping or detaining any more beech or flakes, to the prejudice 
of any other such ship or vesse1 as shall arrive there; and that 
such person or persons as are possessed of several places in 
several harbours or creeks there, shall make his or their 
election of such place as he or they shall choose to abide in; 
and shall also, within eight and forty hours after any 
aftercomers into such place or places shall demand such his or 
their resolution touching such his or their election (if the 
weather will so soon permit, or so soon after as the weather will 
permit) give or send his or their resolution to such aftercorner 
or aftercomers, touching such his or their election of such place 
as he or they shall so choose to abide in for the fishing season, 
to the end that each aftercomer or aftercomers may likewise 
choose his or their place or places of his or their abode there; 
and in case any difference shall arise touching the said matters, 
the Admirals of the respective harbours where such differences 
shall arise, or any two of them, shall proportion the place to 
the several ships; in the several harbours they fish in, 
according to the number of boats which each of the said ships 
shall keep. 



XII And be it enacted by the Authority aforesaid, that no person 
or persons whatsoever shall, at any time after the said twenty 
fifth day of March, rind any of the trees there standing or 
growing upon any occasion whatsoever, nor shall by any ways or 
means whatsoever set on fire any of the woods of the said Country 
or do or cause to be done any damage, detriment or destruction to 
the same, for the use or uses whatsoever, except only for 
necessary fuel for the ships and inhabitants, and for the 
building and necessary repairs of houses; ships, boats, and 
train-fats, and of the stages, cook-rooms, beeches and other 
places for taking bait and fishing, and for frying, curing and 
husbanding fish there; and also that no person or persons 
whatsoever shall, at any time after the said twenty fifth day of 
march, cast anchor, or do any other matter or thing, to the 
annoyance or hindering of the hauling of the sayns in the 
customary baiting places, or shoot his or their sayn or sayns 
withing or upon the sayn or sayns of any other person or persons 
whatsoever; and also that no person or persons whatsoever shall, 
at any tirne after the said twenty fifth day of March, steal, 
purloin or take out of the net or nets of any other person or 
persons whatsoever, lying adrift, or drover, for bait by night, 
nor steal, purloin or take away any bait out of any fishing boat 
or boats, or any net or nets belonging to any other person or 
persons. 

XII1 And whereas several persons that have been guilty of 
thefts, robberies, murders, and other felonies upon the land in 
Newfoundland, and the Islands thereunto adjacent, have many times 
escaped unpunished, because the trial of such offenders hath 
heretofore been ordered and adjudged in or other Court of 
Justice, but before the Lord High Constable, and Earl Marshall of 
England; for reformation thereof, and for the more speedy and 
effectua1 punishment of such offences for the time to come, Be it 
enacted by the authority aforesaid, that al1 robberies, murders 
and felonies and al1 other capital crimes whatsoever, which, at 
any time or times after the said twenty fifth day of March shall 
be done and committed in or upon the land in Newfoundland, or in 
any of the Islands thereunto belonging, shall and may be enquired 
of, tried, heard, determined and adjudged in any Shire or County 
of this Kingdom of England, by virtue of the King's Commission or 
Commissions or Oyer and Terminer, and Gao1 Delivery, or any of 
them, according to the Laws of this land under for the punishment 
of such robberies, murders, felonies, and other capital crimes 
done and committed within this Realm. 



XIV And be it further enacted by the authority aforesaid, that 
the Admirais of and in every port and harbour in Newfoundland for 
the time being, be and are hereby authorized and required (in 
order to preserve Peace and good Government amongst the seamen 
and fishermen, as well in their respective harbours, as on the 
shore) to see the rules and orders in this present Act contained, 
concerning the regulation of the fishery there duly put in 
execution; and that each of the said Admirals do yearly keep a 
journal of the number of al1 ships, boats, stages, and train- 
fats, and of al1 the seamen belonging to and employed in each of 
their respective harbours, and shall also (at their return to 
England) deliver a true copy thereof, under their hands, to his 
Ma j esty' s most Honourable Privy Council. 

XV And be it further enacted by the authority aforesaid, that in 
case any difference or controversy shall arise in Newfoundland, 
or the Islands thereunto adjoining, between the masters of 
fishing ships and the inhabitants there, or any by-boat keepers, 
for or concerning the right and property of fishing rooms, 
stages, flakes, or any other building or conveniency for fishing 
or curing of fish, in the several harbours or coves, the said 
dif ferences, disputes and controversies, shall be judged and 
determined by the fishing Admirais, in the several harbours and 
coves; and in case any of the said masters of fishing ships, by- 
boat keepers or inhabitants, shall think themselves aggrieved by 
such judgment or determination, and shall appeal to the 
Commanders of any of his Majesty's Ships of War, appointed as 
Convoys for Newfoundland, the said Commander is hereby authorized 
and empowered to determine the sarne, pursuant to the regulation 
in this Act .  

XVI And to the end that the inhabitants, fishermen, seamen, and 
al1 and every other person or persons residing or being at 
Newfoundland, or any of the said Islands, or other places, may 
with al1 devotion join in their solemn prayers and addresses to 
Almighty God, for obtaining of his Blessing upon their persons 
and endeavors; Be it further enacted, that al1 and every the 
inhabitants of Newfoundland, or the said Islands or places 
adjacent near thereto shall strictly and decently observe every 
Lord's Day, commonly called Sunday; and that none of the said 
inhabitants (who keep any tavern, alehouse, or other publick 
house for entertainment) shall entertain or sell, vend, utter or 
dispose of to any fisherman, seamen, or other person whatsoever 
upon any Lord's Day or Sunday, any wine, beer, ale, cyder, strong 
waters or tobacco, or any other liquor or liquors whatsoever. 



Source: John Reeves, History of the Goverrunent of t h e  I s land  of 
Newfoundland (New York: Johnson Reprints? 1967 rep. of 17 93 
ed.), appendix A, pp. i-xv. Cited by Reeves in old style as, 
S t a t ,  10 6 11 Gul .  III. Cap. 25. 



Chapter 3 

L a w  and Cuatoma Reconsidered: 

The Struggle for Judicial Authority 

In their study of the scientific revolution, Steven Shapin 

and Simon Schaffer employ a metaphor that is useful to analyzing 

developments within the law. From their perspective, instances 

of contestation offer invaluable entry points through which to 

examine the formation of institutionalized systems of ideas. 

Using the analogy of the ship in the bottle, Shapin and Schaffer 

suggest that an episode of controversy offers an invaluable 

opportunity to see that a ship was once a pile of sticks and 

string and that it was once outside the bottle.' In a similar 

vein, the legal disputes that marked Newfoundland during the 

1730s provide rare insights into the process of law-making. These 

cycles of conflict are as important to the study of governance as 

periods of apparent consensus, for they shed light on the lines 

of antagonism and alliance that typically remain hidden from 

official correspondence. Like any social system, legal 

institutions were constructs of politics and power. To understand 

Steven Shapin and Simon Schaffer ,  Leviathan and t h e  A i r - P u m p :  
Hobbes, Boyle, and t h e  Experimental L i f e  (Princeton : Princeton 
Univers i ty  Press, 1985), p. 7 .  They cite,  as t h e i r  source f o r  t h i s  
metaphor, H.M. Col l ins ,  "The Seven Sexes: A Study i n  the  Soc io logy  of 
a Phenornenon or the Repl icat ion o f  Experiments i n  Physics ," Socioiogy 
9 (19751, pp- 205-24.  
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how the island's legal regime became entrenched, it is necessary 

first to explore its fractious origins. 

The period immediately foilowing the establishment of a 

civil magistracy is crucial to tracing the development of the 

colonial state in Newfoundland. From 1729 to 1733 two agents of 

law - the justice of the peace (via commissions granted from the 

governor), and the fishing admirals (via King William' s Act )  - 

competed for control over the means to administer justice. This 

was not, as traditional historiography suggests, simply a case of 

obstruction by corrupt fishing admirals against enlightened 

reforms. Equally important, this legal conflict does not fit the 

conventional mode1 of state-sanctioned formal law versus 

popularly-oriented customary law. In Newfoundland the former was 

far from uniform, and what law the labouring people might resist 

was itself contested by opposing factions within the ranks of the 

propertied classes. The struggle for legal supremacy entailed a 

crisis within the law; the question to be decided after 1729 was 

what type of institutions would govern Newfoundland. 

This process of law-making produced a hybrid regirne derived 

from common law, statute law, prerogative writ, and local 

customs. The point here is more specific than sirnply legal 

pl~ralism.~ 1 argue that the cornpetition between two sources of 

On legal pluralism generally, see John Griff iths, "What is Legal 
Pluralism?," Journal of Legal Pluralism 24 (1986), pp. 1-55; and 
Louis Knafla and Susan Binnie, "Law and Legal Pluralism in the Making 
of Modern Societies, " in Knaf la and Binnie, eds., Essays in Modern 
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authority - both within the boundaries of English legal culture - 

produced a third type of jurisdiction: an incipient customary 

regime that became entrenched over the course of a generation. 

The naval state which emerged in the 1750s and persisted until 

the 1820s was in large measure a product of compromises made 

after 1729 to suit the islana8s politico-econornic conditions. To 

those living in Newfoundland in the late eighteenth century, its 

judicial system seemed to have operated from time immemorial, but 

the creation of a local law and legal ideology constituted a 

recent invention dependant upon contingent events and contested 

decisions. 

This chapter identifies and pursues three themes. First, the 

construction of the island's legal regirne involved a trans- 

Atlantic process, whereby the goverment in London (primarily the 

Board of Trade) and English mercantile interests (principally the 

merchants of Poole, Dartmouth, and Bristol) played an active 

role. Through regular reports £rom the governor and persona1 

meetings aiter the squadron's return, the Board of Trade was kept 

well informed of the situation on the ground and amended the 

annual heads of inquiry to reflect concerns over the 

administration of law. A parallel private system also influenced 

the course of state policy: through MPs and municipal officiais, 

Legal  His tory ,  pp. 3-29. 
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the West Country merchants registered their opposition to legal 

reforms. 

Second, the extent of locally available resources and the 

nature of the island's social environment fundamentally shaped 

the development of law. From the outset, governors and 

magistrates had to adjust local law to reflect conditions that 

inhibited the simple importation of English institutions. The 

absence of a gentry or any semblance of a middle class left 

governors with few options when appointing justices of the peace. 

As the dominant military force and political authority in 

Newfoundland, the royal navy filled the need for administrative 

infrastructure. Third, local customs significantly affected the 

reception of English law. While many customs were ancient in the 

sense of originating before written records were kept, others 

were recent measures, such as the use of fishing admiralsf 

warrants. Within a generation the royal navy itself, through the 

governor's de facto position as chief justice, occupied the 

centre of an entrenched customary system. The disputes during the 

1730s illustrate how long-standing prerogatives could be 

reasserted in different forms when threatened by administrative 

measures. For thirty years, the fishing admirals had done little 

to fulfill their duties as laid down in King William's Act, but 

they swiftly reclaimed their powers when forced to share 

authority with civil magistrates. 



Installing a Governor and Magistrates 

The British goverment did not consider the reforms 

instituted in 1729 to signify a major shift in its policy toward 

Newfoundland. The initial recomrnendation to appoint a governor 

and civil rnagistrates - made in December 1728 by the Board of 

Trade to the Duke of Newcastle, Secretary of State for the 

Southern Department - echoed a report issued a decade earlier? 

It claimed that the general contempt for the authority vested by 

law in the fishing admirals had damaged trade and diminished the 

reserve of potential sailors for the royal navy.4 Additionally, 

the intransigence of the garrison commander at Placentia needed 

to be eliminated by establishing the naval commodore as the 

island's undisputed political and military authority. To justify 

this move, the Board claimed that several commodores upon the 

Newfoundland station had already served informally as governors. 

The report raised the issue of rnagistrates as an 

administrative afterthought. It recommended: 

From 1724 t o  1748 the D u k e  of N e w c a s t l e  served as the Secretary of 
State for the Southern D e p a r t m e n t ,  w h i c h  d e a l t  w i t h  the colonies from 
1702 u n t i l  the creation of a separate secretaryship for the A r n e r i c a n  
D e p a r t m e n t  i n  1768. See Hugh Egerton, A Short His tory  of B r i t i s h  
Colonial  Po l i cy  ( L o n d o n :  Methuen, 1928), pp. 549-53; W.A. Speck, 
Stability and S t r i f e :  England, 1714-1760 ( C a m b r i d g e ,  Mass. : Harvard 
U n i v e r s i t y  P r e s s ,  1977), pp. 231-34 & 252-54;  and J a m e s  Henretta, 
"Sa lu tary  Neglect": Colonial Adminis t ra t ion  under the  Duke o f  
Newcastle ( P r i n c e t o n :  P r i n c e t o n  U n i v e r s i t y  P r e s s ,  1972). 

Calendar  of S t a t e  Papers ,  Colonial S e r i e s :  A m e r i c a  and W e s t  I n d i e s  
( L o n d o n :  His Majestyfs Stationary O f f i c e ,  1926- ) ,  vol. 36, pp. 279- 
84 [hereafter CSPC]. 
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j udges 
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the Commodores were sufficiently empowered to appoint 
and justices of the peace to decide disputes between 
.abitants and distribute justice among them, during 

the winter season, the miserys of these unhappy people might 
be abatede5 

The Board of Trade had yet to formulate any clear strategy on the 

question of local governrnent. While suggesting that a trained 

lawyer should be sent to assist the regulation of property 

disputes, it repeated the proposal, originally advanced in 1718, 

to deport the island's settlers to Nova Scotia/ In April 1729 a 

committee of the Privy Council approved the plan to appoint a 

governor and justices of the peace. The committee stressed the 

need to bolster the commodore's power to settle property disputes 

and to establish a magistracy so that "those people who remain 

upon the Island may not live in a state of anarchy."' To check 

the perceived social decay of the fishing communities, the 

Society for the Propagation of the Gospel was asked to send 

missionaries to Newfoundland. The Board of Trade ordered the 

usual heads of inquiry to be prepared and met with Lord Vere 

Beauclerk, who was to command the squadron.' 

CSPC, vol. 36, pp. 279-84. 

I b i d .  

CSPC, vol. 36, p. 351. See a l s o  Acts  of the Privy  Counci l  of 
England, C o l o n i a l  Series (London: His Majesty' s Stationary office,  
1910- ) ,  vol. 3, pp. 216-17. 

CSPC, vo l .  36, p.  375. 



Lord Vere had served as commodore the previous year and had 

already argued the case for legal reform. His 1728 report 

reiterated the essential points of his earlier dispatches to the 

Admiralty: the fishing admirals were largely corrupt, habitually 

incompetent, and held courts only when the naval commanders were 

present; yet the practice of periodically appointing winter 

magistrates had no basis in law and their authority was not 

recognized in the outports. He then astutely summarized the crux 

of the problem: 

[Ulnless the Captains of the men of war are present to 
assist and countenance them [the fishing admirals] at their 
courts, their meetings would be nothing but confusion, and 
their orders of no use, which is the reason we are obliged 
to usurp a power, which 1 apprehend does not properly belong 
to us, of publishing orders in Our own names to prevent as 
much as w e  can the threats of rioting and disorders, which, 
to the great detriment of the fishery, are generally 
practiced in our ab~ence.~ 

The British governrnent was unwilling to appoint Lord Vere 

governor of Newfoundland because it would then lose his 

parliamentary support. Accordingly, the Board of Trade drafted a 

commission for Captain Henry Osborn to act as governor, with Lord 

Vere to serve as commodore of the naval squadron.1° 

CSPC, vol. 36, p. 223 (Lord Vere t o  Burchet t ,  1 9  August 1 7 2 8 ) .  

If Lord Vere had accepted  an o f f i c e  of emolument under t h e  Crown, 
he would have had t o  vacate h i s  par l iamentary s e a t .  H e  could have 
stood f o r  re -e lec t ion ,  b u t  t h e r e  was not enough t ime t o  make t h e  
necessary  arrangements, s i n c e  t h e  convoy was p repa r ing  t o  make s a i l .  
The p r a c t i c e  of appo in t ing  a sepa ra t e  commodore and governor ended 
when Captain George C l i n t o n  assumed both posts i n  1731. It revived 
t empora r i ly  i n  1750, when Captain  Rodney resigned as governor yet 
cont inued as commodore, bu t  i n  t h i s  case  Rodney remained t h e  
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In the meantirne, government ministers expressed serious 

reservations. Officiais at the Board of Trade warned that efforts 

to enforce the fisheryrs regulations would be ineffective until 

the British government established a court in Newfoundland with a 

cleax jurisdiction in property law. Further, the proposed changes 

did not affect felonies committed in Newfoundland, which still 

could be tried only in England, a system that already had proven 

unworkable. The Board of Trade suggested that a lawyer should be 

sent to the island as soon as possible, along with a commission 

of oyer and terminer, in order to establish some type of local 

a s s i z e  jurisdiction. l1 

The naval governorrs commission set clear limits on his 

legal powers. It empowered the governor to constitute and appoint 

justices of the peace, who were to hold quarter sessions 

according to English law. But the governor and his magistrates 

were forbidden to contravene King William's Act in any way and 

were ordered not to interfere with the fishing admirais' 

jurisdiction.12 The commission placed Placentia under the 

jurisdiction of the Newfoundland governor and authorized him to 

unquestioned de facto leader of the islandts government. 

I1 CSPC, vol. 36, pp. 376-77. 

l2 CSPC, vol. 36, pp. 376-77.  0sborn.s name was inserted into the 
final commission on 22 May 1729. For the text of the governor's 
commission, see below, Appendix 4.2. 
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build gaols and court houses throughout the island.13 Yet this 

mattered little when balanced against the fact that the governor 

was legally obliged to defer to the fishing aümirals' powers to 

hear al1 causes relating to the fishery. Since nearly every case 

inevitably involved the fishery one way or another, the governor 

could not necessarily daim to have the foremost legal authority. 

As a naval commander, he did have an appellate jurisdiction, but 

the admirals had remarkably vague - and thus theoretically vast - 

powers vested in them by King William's Act.  

The Task of Building a Judiciary 

From the outset the British government tried to address the 

apparent dearth of formal legal training and institutions in 

Newfoundland. Raised initially in the Privy Council, a proposa1 

to send guidebooks to accompany the new commissions of the peace 

was eagerly adopted by the Board of Trade. Before sailing from 

Spithead, Lord Vere took aboard thirteen copies of King William' s 

Act, one bundle of the Acts relating to Trade and Navigation, as 

once, at the l 3  The governor's commission was normally issued only 
beginning of the standard three-year term, and any amendment to it 
required a new commission to be issued under the great seal. The 
appointment as commodore was a temporary rank, typically given to the 
s e n i o r  post-captain in charge of a squadron or naval station. The 
privileges (which included the coveted honour of hoisting a broad 
p e n n a n t )  ended with the termination of the squadronts mission and the 
expiration of the Admiralty commission. See John Hattendorf, "The 
Royal Navy During the War of the French Revolution and the Napoleonic 
War, " in Dean King, ed., A Sea of Words: A Lex icon  and Companion for 
Seafaring (New York: Henry Holt, 1995), pp. 18-23. 
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well as eleven sets of Shaw's Practical Justice of the Peace.14 

Each copy of the manual had the name of one of the island's 

principal towns impressed in gold letters on the cover.15 This is 

the only extant reference to the use of justice's guidebooks in 

the eighteenth century: it is entirely unknown whether Shaw's 

manual was ever used by any of the island's magistrates, but rny 

sense is that magistrates never relied on it to any significant 

extent. Justices who did exhibit legal training, such as Samuel 

Harris in the 1750s, appear to have acquired their legal 

knowledge in England. A weakness in Christopher Tomlins' 

masterful survey of American law is that he tends to assume that 

magistrates carefully followed the instructions and guidelines in 

the various editions of manuals printed in England and colonial 

~merica.'~ The case of early Newfoundland suggests that a wide 

gap could exist between what justices were supposed to be doing 

and what they actually did. 

Joseph Shaw, The P r a c t i c a l  J u s t i c e  of t h e  Peace ( 2  vols., London, 
1728) . On justice's manuals, see Beattie Crime and t h e  Courts i n  
England, pp. 59-67; John A. Conley, "Doing It by the Book: Justice of 
the Peace Manuals and English L a w  i n  Eighteenth Century America," 
Journal of Legal H i s t o r y  6 ,  3 (December l985), pp. 257-98.  

IS The towns to receive the manuals were: P l a c e n t i a ,  St, Johnf s ,  
Carbonear, Bay Bulls, St . Mary' s, Trepassey, Ferryland, Bay de Verde, 
and Old Perlican. 

l6 Christopher L. Tomlins, Law,  Labor, and Ideology i n  the E a r l y  
American Republic (Cambridge : Cambridge ~niveroit; Press, 1993 ), esp. 
pp. 232-38. 



When Governor Osborn arrived in HMS S q u i r r e l  in the summer 

of 1729, he summoned the principal inhabitants to St . John's 
harbour and publicly read his commission. In the weeks before the 

squadron returned to England, Osborn had to institute the basic 

elements of the new legal system, most notably the justices of 

the peace. The Newfoundland commission of the peace, he later 

confessed, had been quickly drawp up as best he could manage 

before receiving orders from the Admiralty to set sail.'' It 

combined the form of the English commission of the peace with 

additional directions for observing the laws and customs of 

Newfoundland. On the one hand, it included the standard 

directions given to English justices of the peace: magistrates 

were to ensure that those who broke the peace either found 

sufficient security or were imprisoned. Justices were empowered, 

for example, to convict those who cornmitted fraud through false 

weights and measures or sold food contrary to English ordinances. 

They were required to hold general quarter sessions according to 

common law. These provisions were essentially the same as those 

contained in commissions of the peace issued throughout Georgian 

England. la 

l7 CSPC, vol. 36, p. 504 (Osborn to Popple, 14 October 1729). 

l8 Quoted f rom an original blank commission contained in PRO, CO 
194/8, pp. 228-32. Commissions of the peace were issued every three 
years with the appointment of a new governor. A copy of the English 
commission of the peace appears at E.N. Williams ed., The Eighteenth 
Century Cons t i tu t ion ,  1688-1815: Documents and Commentary (Cambridge: 
Cambridge University Press, 1965), pp. 283-85. 



On the other hand, the island's commission curbed the 

magistraters jurisdiction to conform to King Williamf s Act. It 

stipulated that the justices could not prosecute or judge 

robbery, murder, or any other capital crimes; in such cases they 

had to arrange for the suspect and witnesses to be sent to 

England. Magistrates were never to contravene King William's Act 

in the course of their duty, nor to do anything repugnant to its 

provisions, and were prohibited from obstructing the fishing 

admirals in the execution of their office, On top of these 

restrictions, justices of the peace were also required to aid and 

assist the naval commanders and the fishing admirals.lg The 

commission assigned the island's civil magistracy both the wide- 

ranging responsibilities accorded English justices and the 

limited authority concomitant with King William's Act. This 

arrangement engendered a tripartite judiciary - royal navy, 

fishing admirals, and justices of the peace - without any clear 

delineation of legal powers. While the fishing admirals enjoyed 

the widest prerogative, they were not empowered to issue judicial 

writs, a right granted only to justices of the peace. Before the 

new system could function effectively, its distribution of powers 

and responsibilities would have to be clarified. 

More immediate, however, was the problem of appointing a 

sufficient number of civil magistrates, Governor Osborn had no 

'"ee Appendix 3.1. 



trouble finding suitable men in St. John's: two of the justices - 

William Keen and Allen Southmayd - had already served as local 

magi~trates.~' But the lack of acceptable candidates in the 

smaller outports forced Osborn to create a system of judicial 

districts encompassing a series of settlements along a specified 

stretch of the coa~tline.~~ Osborn divided the island into the 

six basic jurisdictions that prevailed to the end of the 

eighteenth century, each with at least three justices and 

constables, Save Conception Bay.22 Although Lord Vere expressed 

hopes that the new magistracy would prove popular and effective, 

Osborn was far less optimistic. In his first report as governor, 

Osborn cautioned: 

[W] hat yet is to be feared, is that the best of these 
magistrates are but mean people, and not used to be subject 
to any goverment, that no longer than they have a superior 
amongst them will they be obedient to any orders that are 
given, 2 3  

20 Keen was well known for his efforts to apprehend offenders and to 
promote l ega l  reforms; Southmayd had acted as a magistrate in the 
1723-24 court at St. John8 S.  See Keith Matthews, "William Keen," DCB, 
vol. 3, pp. 323-24. 

*l CSPC, vol, 36, pp. 471-72. 

22 The six original districts w e r e :  Bonavista (3 JPs and 3 
constables); Trinity (3 & 9); Carbonear-Harbour G r a c e  (none in 1729); 
St. John's (3 a; 7 ) ;  Ferryland ( 5  & 51, and Placentia (3 & 4). See 
PRO, CO 194/8, p .  226. 

23  CSPC8 vol. 36, pp. 504-05.  



Map 3.1. Judicial Districts in Newfoundland, 1732 100 

Districts 
Bonavista 

Trinity 

Harbour Graœ 

St. John's 

Ferryland 

Plaœntia 

es 
Fmm Capc BoOavista 
to îhe Norfhward 
From Cape Bonavista, 
aU of Trinity Bay, to 
Bay & Verdc 
From Bay & Verde, 
ail of Conception Bay, 
to Cape St. Francis 
From Capt St. Fraocis 
Southwardasfhras 
Bay Buils 
Fmm Bay Bulls, 
southtoCapeRace, 
WtsttOCapePiue 
FromCaptPiacto 
Piaœntia and the 
westsi&oftbtbay 

Source: Prowse, History of Newfoundland, p. 301; PRO, CO 194/9, p. 225. 
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He repeated the opinion - commonly heard in official circles and 

repeated uncritically by some modern observers - that the 

island's people were as primitive as its institutions. Anglo- 

Irish settlers may have acquired the first layer of English law, 

but they had yet to prove to London that they could sustain civil 

government . 
Governor Osborn also worked to establish prisons and stocks 

for the new penal regime. Upon his arriva1 in St. John's he found 

no functional gaol, nor any house that could serve as one, and he 

sent a warrant to the justices of the peace, directing them to 

organize the building of a prison and the means to pay for it. In 

August 1729 the magistrates proposed a scheme to raise £150 by 

taxing the season's fish catch. Osborn approved the plan and 

authorized the justices to raise a levy: one half a quintal (the 

standard hundredweight measure) of merchantable (i.e. sellable 

quality) codfish per fishing vessel; another half a quintal per 

boat' s room (i . e. waterf ront premises) ; and an undetermined, 
proportionable rate for those not involved in the f i ~ h e r y . ~ ~  

This tax applied only in St. John's and Ferryland districts, 

where prisons were to be built, and for only one year. The other 

districts would rely on stocks for petty offences; serious 

offenders would be sent to one of the two regional prisons. 

Osborn confirmed the prison tax through a public proclamation, 

24  cSPC, vol. 36, p.  5 0 4 .  
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sending additional warrants to the justices to ensure its 

c~llection.~~ By imposing taxation in a jurisdiction without any 

form of representative goverment, Osborn knew he was on 

uncertain g r o ~ n d . ~ ~  Equally important, King William's Act clearly 

designated the Newfoundland fishery to be a free tradeO2' 

Defining the Boundaries of English Law 

With the convoy of fishing ships and naval escorts ready to 

weigh anchor in early November 1729, Governor Osborn could do no 

more until the following year. Not surprisingly, after his 

departure the nascent magistracy ran into problems. Two justices 

of the peace in Bonavista - who described themselves as "newly 

appointed justices, not learned in the Law" - sent Osborn a 

request to clarify their civil jurisdiction: the commissions and 

instructions had contained no references to causes involving 

property rights or the recovery of d e b t ~ . ~ ~  In April 1730 Lord 

Vere Beauclerk and Governor Osborn met with a committee at the 

Board of Trade to discuss the administration of justice for the 

upcoming fishing season. Alured Popple, the secretary of the 

Board of Trade, asked Francis Fane, the solicitor general, and 

*' CSPC, vol. 36, p. 516. 

26 CSPC, vol. 36, pp. 504-05  (Osborn to Newcastle, 1 4  October 1729). 

27 10 & 11 Wm. III, c. 25, S. 1 (1698-99). 

28 CSPC, vol. 37, p. 79 (Jones and Henning to Osborn, 8 December 
1729) . 



Philip Yorke, the attorney general, to provide opinions on 

several points of  la^.^^ Lord Vere and Osborn presented four 

quaeres: if the island's inhabitants disobeyed the order to raise 

the prison tax, in what manner could they be punished; if they 

ill-treated magistrates or destroyed the stocks, could they be 

forced to pay for repairs and be corporally punished; could the 

justices, in the absence of the fishing admirals, decide disputes 

relating to property; and could Governor Osborn authorize 

additional taxes to fund public ~orks?~' 

The reports took different approaches but both criticized 

the initiative to impose taxation. While Fane expressed doubts 

oves the validity of the magistrates' actions, Yorke ruled 

emphatically that they did not have sufficient authority to raise 

funds for building a prison. The attorney general's opinion 

clearly limited the scope of Osborn's legal regime. Yorke argued 

that the levy on fishing boats directly contravened not only King 

William's Act, which exempted the fishery from taxation, but also 

the English statute regulating gaols, by which such rates could 

be raised only after a grand jury presentmentO3l He pointed out 

29 PRO, Minutes of t h e  Board o f  Trade [CO 3911, vol. 38, p. 93. 
Though l i s t e d  as part of the Colonia l  O f f i c e  Papers, t h i s  series 
comprises only  the minutes o f  committee meetings a t  the Board of 
Trade and does n o t  c o n t a i n  any c o l o n i a l  correspondence. 

30 CSPC, vol. 3 7 ,  p.  86. 

31 10 & 11 Wm. III, c.  25, S .  1 (1698-99); 11 & 12 Wm. III, c. 19 
(1700). On the Engl ish system for building gaols, see B e a t t i e ,  Crime 
and the Courts in England, pp. 292-93. 



that the islandfs commissions of the peace required the 

magistrates to act according to the laws of England. 'So far as 

the people have submitted to this tax," he conceded, "there may 

no occasion to cal1 into question, but canno t advi se the 

taking of rigorous methods to compel compliance with it."32 

With regard to the second quaere, the attorney general 

stated that actual assaults or resistance to authority were 

indictable offences punishable by a fine or imprisonment. For 

contemptuous words spo ken the justices their authority, 

offenders were not liable to be punished corporally but were to 

be bound in recognizance for their good beha~iour.~~ To the third 

question Yorke gave an unequivocal answer: the justices of the 

peace could not decide differences relating to property; their 

powers were restricted to the criminal matters specified in their 

commission. On the broader issue of the power to raise taxes, he 

commented that no such authority existed in Osborn's instructions 

for irnposing general taxation without the consent of some 

assembly of the people.34 Though simple in theory, the division 

32 The attorney general's report appears at PRO, CO 194/21, pp. 1-3, 
with a printed version in George Chalmers, ed., Opin ions  o f  Eminent 
Lawyers  on v a r i o u s  p o i n t s  o f  E n g l i s h  J u r i s p r u d e n c e ,  c h i e f l y  
c o n c e r n i n g  the c o l o n i e s ,  f i s h e r i e s  and commerce of G r e a t  B r i t a i n  
(Burlington: C .  Goodrich, 1858), pp. 536-38. For the solicitor 
generalfs report, see CSPC, vol. 3 7 ,  p. 108. 

3"e pointed out that the fines could then be 
repairing damaged stocks or whipping-posts. 

applied the cost of 

34 The report concluded that neither Captain Osborn nor the justices 
of the peace had the power to raise taxes for public works except in 
cases cited specifically in statute. 
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between criminal and civil jurisdictions was largely ignored in 

practice. On the other hand, the provision for allowing the use 

of informal meetings to approve local levies was later exploited 

as a justification for establishing regular taxation throughout 

the island' s districts. 35 

The Board of Trade decided not to alter its policy toward 

Newfoundland. Instead, Popple tried to wring some legal 

justification for the prison tax f rom the solicitor general . 
Obligingly, Fane eased the concerns raised by the attorney 

general: '1 think that Captain Osborn having acted with so much 

caution and prudence and not having taken one arbitrary step in 

the execution of his commission, cannot be liable to a 

prosecution in England." Although Fane still held that the tax 

was not entirely agreeable to King William's Act, he believed 

that Osborn was justified in raising the levy because it 

represented the o n l y  through which the governor could 

the design and intent of his commi~sion.~~ 

Assuaged by this, the British government made no changes to 

its instructions to the Newfoundland governor. Popple reassured 

Osborn : 

[Ylou stand perfectly justified according to his [the 
solicitor general' s] opinion, as so you do in ours, in al1 
the steps you have taken there for preserving the peace and 

35 See below, Chapter Four. 

3 6 C S P C ,  vol. 37, p.  108. 



tranquility of the inhabitants, during your absence, more 
particularly with respect to the building of a gaoL3' 

If Osborn encountered resistance to the prison rates, a grand 

jury was to be impaneled to make a presentment at quarter 

sessions. To avoid any appearances of violating the free trade in 

the fishery, Popple suggested that the tax be levied in money 

exchangeable for fish. In June 1730, with the convoy well into 

the Atlantic, the Board of Trade finally responded to a 

goverment query - made the previous year by the Duke of 

Newcastle - into reputed difficulties in aàministering law in 

Newfoundland. Stonewalling for another year, it asserted that 

Osborn had faithfully discharged the trust reposed in him, and no 

further information would be available until he returned the 

following a~tumn.~~ 

Local Battles for Authority 

Governor Osborn soon discovered the extent of resistence 

encountered by magistrates trying to establish their 

jurisdictions in the outports. Waiting for him was a dispatch 

from the Placentia magistrates, recounting how the fishing 

admirals had successfully challenged their authority. The 

justices of the peace - Peter Signac, Thomas Salmon, and Thomas 

Buchanan - reported that the three aàmirals of the harbour had 

37 CSPC, vol. 37, pp. 108-09. 

38 CSPC, vol. 37, p. 145. 
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convened a court in May 1730 to hear two cornplaints brought by a 

fish merchant. Accoxding to the justices, the admirals had 

ordered one of the defendants to be imprisoned overnight in the 

garrison merely because of a trading di~agreement.~~ The next day 

the magistrates met Captain William Brooks, the senior fishing 

admiral, at Salmon's house and told him that the proceedings of 

the admiralsr court constituted an infringement on their 

authority. Brooks then purportedly claimed that, "the 

administration of al1 justice did belong to them, and that we was 

only winter justices, and that his thought was that our power was 

only about the affairs of the church and in such small business." 

The justices offered to hold a meeting to produce their 

commissions of the peace, but Brooks retorted that he had "no 

business with our commissions, that he had the Act of Parliament 

for his." One of the men present allegedly went so far as to 

pronounce that the admirals had greater legal powers than 

Governor Osborn. 4 0  

This altercation provides a rare insight into the highly 

personalized process through which authority at the local level 

was negotiated and contested. As tensions rose in the room, 

Thomas Salmon laid the key to the stocks on the table and 

declared: "he that had the most right to it may take it." 

39 PRO, CO 194/9, pp. 21-22. 

4 0  PRO, CO 194/9, pp. 21-22. 



Without hesitating, William Brooks snatched it up, affirming that 

the admirals had the power "to whip and t o  p u t  i n  the stocks when 

they thought f i t  and t o  imprison and d e t a i n  a t  theix plea~ure."~' 

I t  is not surprising that the key to the stocks figured so 

prominently in this confrontation: whoever possessed (both 

figuratively and literally) the means to punish controlled the 

syrnbolic and material centre of judicial power.42 According to 

the magistrates, the admirals not only claimed the right to 

appoint constables, they also maligned Governor Osborn's 

authority as based merely on a commission issued by the Privy 

Council. Forced ont0 the defensive, the justices decided to wait 

until Governor Osborn arrived in Placentia to confirm their 

powers and - equally important, though they did not admit to it - 

to bolster their damaged social standing.43 When Osborn visited 

Placentia, he attempted to expand the justices' authority by 

empowering them to act in any of the island's districts. He hoped 

this would enlarge the pool of available magistrates and thereby 

augment their position in outport c~mrnunities.~~ 

41 Ibid. This passage was underlined in the original, presumably by 
Governor Osborn. 

4 2  The link between control over punishment and the process of 
upholding social authority is addressed nicely in David Garlandfs 
critique of Durkheim's mode1 of hegemony. See Garland, Punishment and 
Modern Society,  pp. 54-61. 

4 3  PRO, CO 194/9, pp. 21-22. 

4 4  CSPC, vol. 37, p. 263 (Osborn to Popple, 8 September 1730). 
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The incident in Placentia illustrates how various sources of 

law became intertwined in the contested imposition of civil 

authority, The fishing aàmirals displayed a basic legal knowledge 

and were well aware of the difference between statutory law and 

royal prerogative. They used this to argue that their authority 

(by King William's Act) was inherently superior to that of the 

governor and the justices (by Order-in-Council). The admirals 

cited recent customs and popularly-held beliefs, in particular 

the idea that the magistrates were merely winter justices 

confined to hearing breaches of the peace. The mistaken notion 

that the justices were restricted to sitting during the winter 

months has been widely treated as an accepted fact, but it had no 

legal foundation what~oever.~' Neither the governor's commission 

nor the commissions of the peace circumscribed the justices' 

summer jurisdiction beyond the provisos to obey King William's 

Act and to assist the fishing admirals. The conflict between the 

admirals and magistrates demonstrated the consequences of the 

relative ability of competing legal authorities to enforce their 

judgements: without the means to chasten the fishing admirals, 

the justices backed down, effectively conceding the goverment of 

Placentia until Governor Osborn arriveci. 

4 5  Keith  Matthews e r roneous ly  assumed that t h e  justicesr a u t h o r i t y  was 
r e s t r i c t e d  t o  t h e  win te r  months: see Lectures on the  His tory  of 
Newfoundland, pp. 101-02. 



This crisis was not restricted to outports like Placentia, 

nor did it dissipate with Osborn's arrival. He received further 

cornplaints that the fishing admirals had licensed public houses 

and had repeated the daim that their authority was superior to 

that of the justices . 4 6  The St. John's magistrates reported that 

the admirals had expanded their jurisdiction beyond disputes 

concerning the fishery: they now determined criminal cases, sent 

warrants to constables, and ordered magistrates to assist in 

carrying out sentences. Governor Osborn responded by sending a 

pessimistic dispatch to London. He had hoped to be able to inform 

the British government of the progress brought by legal reforms, 

but instead thereof, the Fishing Admirals and some of the 
rest of the masters of the ships and traders in this Island, 
has ridiculed the Justices of Peaces authority very much in 
my absence, and have used their utmost endeavours to lessen 
them in the eye of the lower sort of people, and in some 
parts have in a manner wrested their power from them. The 
admirals have brought the power given them by the Fishing 
Act in competition with the justices, and have not scrupled 
even to touch upon minem4' 

Osborn pointed out that before the appointment of civil 

magistrates, the admirals had rarely exercised their statutory 

authority. Since 1729, however, they had used "al1 the little 

spiteful things they can against these men because they bear this 

commi~sion."~~ Some justices of the peace had become completely 

36 C S P C f  vol. 3 7 ,  pp. 290-91. 

'' C S P C f  vol .  3 7 #  pp. 289-91 (Osborn to Newcastle, 25 Sept. 1730) . 
4 8  Ibid. 
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intimidated, refusing to judge certain cases for fear of 

retaliation from fish merchants. To counteract this trend, Osborn 

issued a proclamation conf irming the justices' powers . 4 9  

T h e  Reception of L a w  i n  Practice 

The governor did report progress in the efforts to construct 

prisons and to establish a penal system. Osborn affirmed that the 

local tax had been successfully raised and the new gaol was 

practically c~mpleted.~~ In August 1730 he ordered the prison and 

court fees to be publicly decreedO5l To spur the construction of 

the other regional jail, Osborn traveled to Ferryland to convene 

a public meeting. Attended by twenty of the principal planters 

and merchants, the assembly approved plans to raise a levy of one 

shilling six pence per servant, payable by the fishing masters, 

to cover the building c o s t ~ . ~ ~  Osborn tried to portray this as a 

type of presentment, but no grand jury sat to consider the 

4 9  PRO, CO 194/9, p. 22. 

'O CSPC, vol. 37, pp. 289-91. 

Scherne for court charges: 
Prison Keeper: 12 pence per prisoner and 12 upon discharging; 

3 shillings per week 
Parish Constable: 12 pence for serving warrant in town; 4 pence 

per extra mile 
Beadle : 12 pence per whipping 
Clerk: 12 pence for issuing warrants 
See PRO, CO 194/9, p. 41. 

52  CSPC, vol. 37, p. 290. 
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proposa1 at the Ferryland quarter sessions. Moreover, no evidence 

survives of any grand jury presentments throughout this period. 

Magistrates tried as best they could to perform their duties 

according to their commissions. William Keen, the senior justice 

in St- John's, launched a coroner's inquest into a homicide at 

Quidi Vidi in 1730, He directed three surgeons to perform a post- 

mortem and arranged for the suspect and two witnesses to be sent 

to England.53 Keen complained to the Board of Trade that he had 

to pay the entire cost of transporting the suspect and witnesses. 

He also warned that the tax ordered for building a prison was not 

being complied with, while many local traders adamantly opposed 

al1 forms of civil govern~nent.~~ In an of ficial dispatch sent to 

London in September 1730, Lord Vere Beauclerk personally 

apologized for the failures in establishing the new legal regime. 

He admitted that he originally had intended the justicesf powers 

to be limited to the winter months, but he could not lawfiilly 

limit their authority once they had been given commissions of the 

peace. '1 have only endeavoured," he conceded, "to keep them and 

the admirals quiet, without absolutely determining their several 

jurisdi~tions."~~ What was now needed were clear instructions 

'" PRO, CO 194/9, pp. 64-65. 

5 4  PRO, CO 194/9, p. 66 (Keen to Popple, 27 October 1730). 

5 5  CSPC? vol. 37, pp. 291-92 (Lord Vere to Popple, 26 September 1730) . 



£rom the British goverment on the respective responsibilities 

and powers of the justices of the peace and the fishing admirals. 

In the meantime, the Duke of Newcastle pressed the Board of 

Trade to devise a plan to rectify the islandfs administrative 

pr~blerns.'~ Newcastle asked for another opinion on whether the 

commissions of the peace contravened the powers given to the 

fishing admirals by King William's Act. In December 1730 the 

attorney general submitted a report which concluded that the 

justices' powers in no way impinged upon the fishing admirals' 

authority. He also ruled that the admiralsr powers extended only 

to regulating disputes within the fishery. Whereas this 

constituted a type of civil jurisdiction in particular property 

cases, the justicesf authority extended only to breaches of the 

peace and other criminal mat ter^.^' It appeared, therefore, that 

a feasible division of legal powers could be made on the basis of 

criminal versus civil administration, with the former allocated 

to the justices of the peace and the latter to the fishing 

admirals. 

Numerous points of law remained unsettled, however, and 

Governor Osborn presented his case when he returned to England. 

In the winter of 1731 Osborn brought three new quaeres :  did the 

5 6  PRO, CO 194/9, p. 1 (Newcastle to the Board of Trade, 24 November 
1730) . 
'' PRO, CO 194/9, pp. 3-6. A printed  version of Yorke'  s report appears 
in Chalmers, ed., Opinions of Eminent L a w y e r s ,  pp. 538-41. 



fishing admirals have the power to issue warrants to constables, 

or were they subordinate to the justices of the peace; were the 

justices entitled to act according to the statute laws of 

England; and was the governor hirnself empowered to act as a 

magistrate and to sit at quarter ses~ions?~"he committee for 

trade then asked Francis Fane, the solicitor general, for an 

opinion.'' Fane replied that the admirals had no power to send 

warrants to constables, nor to commit perçons to prison or the 

stocks; they were subordinate to the justices in everything but 

what related to their authority to settle disputes in the 

fishery. This was due to the tact that King William's Act did not 

assign the fishing admirals any specific powers to levy penalties 

or to inf lict punishments . 60 

In a response to the second question Fane gave a clear 

statement on the reception of English law. In a judgment 

overlooked by Newfoundland historians, Fane set down the 

parameters for reception: 

1 apprehend that al1 the statute laws made here previous to 
his Majesty's subjects settling in Newfoundland are in force 
there, it being a settlement in an infidel country. But as 
to the laws passed here subsequent to the settlement, 1 take 
it they will not extend to this country unless it is 
particularly mentioned. 

PRO, CO 194/9, p .  7 0 .  

59 PRO, CO 194/9, p. 140 (report of the s o l i c i t o r  general, 2 4  March 
1731). 

60 See above, Appendix 2.1, sections 14-16. 

61 PRO, CO 194/9, p. 140. 



In theory, the date of settlement appears to have been the 

watershed in the reception of statutory law. In practice, 

however, magistrates continued to draw on whatever statutes and 

writs they deemed necessary to execute their commissions. 

Christopher Englishfs hypothesis that the grant of representative 

government in 1832 marked when the laws of England ceased to be 

ex proprio vigore in force in Newfoundland appears to be borne 

out by the e~idence.~~ The question of whether the island was 

settled in 1731 remained debatable, but Fane evidently viewed the 

appointment of a governor to be a tacit acknowledgment that 

colonization had already occurred. 

The solicitor general claimed that the governor himself 

could not act as a justice of the peace because his powers 

extended only to appointing others to the office- Like the issue 

of the right to settle permanently on the island, the prerogative 

of the governor to sit as a judge remained an uncertain point of 

law, despite Fane's ruling. Prior to 1749 most governors appear 

to have been wary of establishing any type of formai court - or 

any acknowledged jurisdiction comparable to a court of chancery - 

and they rarely strayed very far from their appellate 

jurisdiction granted by King William's Act. Yet, as we will see, 

62 Christopher English, "Newfoundlandfs Early Laws and Legal 
Institutions: From Fishing Admirals to the Supreme Court of 
Judicature in 1791-92," Manitoba Law Journal 32 (January 1996), p. 
71. The problem of the reception of English law is discussed in 
Chapter Four. 
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the custom of holding a governor's court became entrenched in the 

second half of the eighteenth century, though this legal 

innovation had no statutory foundation. In the spring of 1731 the 

Board of Trade drafted a xevised commission for the next 

governor, Captain George Clinton, directing him to report any 

anomalies in the judicial ~ystern.~~ 

The administration of law in Newfoundland clearly failed to 

conform to the governrnent's scheme. Apparently oblivious to the 

opinions of the Crown' s law off icers, the f ishing aàmirals 

continued to exercise their newly-discovered powers, defying both 

the governor and the justices. The fishing adrnirals of Muskitta 

had appointed their own deputies to settle cases during the 

winter and had drawn up arrest warrants.64 This was not an 

isolated incident: in June 1731 the St. John's justices 

petitioned against the fishing admiralsr repeated incursions into 

areas of civil goverment, such as appointing constables, and 

they asked for yet another explanation of the admirals' exact 

powers under King William's Act. As for their own authority, they 

declared: "we cannot believe His Majesty's commission, which 

w i t h o u t  reserve i m p o s e s  u s  t o  act w i t h  the same a u t h o r i t y  a s  a n y  

-- 

63 PRO, CO 391/38, pp- 68r 77 & 8 7 .  

64 CSPC, vol. 38, p .  208. 



j u s t i c e  of the peace in Great Britain, to be contradictory to the 

said Act ."6S 

This assertion was at best an exaggeration and at worst a 

deliberate fabrication. The justices' commission not only 

strictly enjoined them to obey King William's Act, it explicitly 

forbade them from interfering in any way with the lawful 

authority of the fishing admirals to settfe disputes in the 

f i ~ h e r y . ~ ~  Whether these provisos were compatible with the other 

powers contained in the commission of the peace remained a moot 

point, but they placed significant restrictions on the justices' 

authority, which was ipso facto not the same as magistrates in 

England. English magistrates dominated local goverment: they did 

not have to share the duties of keeping the peace and settling 

disputes with law officers such as the fishing ad mir al^.^^ 

Captain Osborn, whose warship had arrived before Clinton's, took 

little time to respond to the magistrates' complaints. He 

published a proclamation condemning al1 scandalous and seditious 

reflections upon His Majesty's authority. Osborn berated the 

fishing admirals for their arbitrary proceedings and false 

interpretation of King William's Act.  He ordered every person to 

PRO, CO 194/9, pp. 134-35 (petition of William Weston and Allen 
Southmayd, 10 June 1731). Emphasis added. 

" See Appendix 3.1. 
67 See Norma Landau, The  J u s t i c e s  of the Peace,  1679-1760 (Berkeley: 
University of California Press, 1984), pp. 19-45. 
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show the same respect toward the island's justices of the peace 

as they would to any magistrate in Britaine6* 

T h e  Expansion of Naval Power 

Once Governor Clinton arrived in HMS Salisbury in the summer 

of 1731, the struggle for authority in Newfoundland entered a 

more ambitious and acrimonious phase. Clinton censured the 

fishing admirals at Muskitta for usurping the justices8 powers - 

a malfeasance he imputed to sheer ignorance - and kept the 

admiralsf warrant to show the British government how insolent 

they had b e ~ o m e . ~ ~  Captain Osborn also sent a dispatch to the 

British government repeating the increasingly comrnon invective 

against the fishing admirals. Osborn argued that as a result of 

recent disorders, offenders were escaping with impunity.'' He 

added that Irish convicts were now being shipped to Newfoundland 

as fishing servants, who he believed were responsible for the 

recent murder of a woman and four children at Muskitta. By 

linking the fishing adrniralsf conduct with fears of serious crime 

and social disorder, Osborn raised the stakes in the battle for 

legal supremacy. Throughout his first year as governor, Clinton 

o " ~ ~ ,  CO 194/9, pp. 136-37 (proclamation of Captain Henry Osborn, 13 
June 1731). 

'O PRO, CO 194/9, pp. 131-33 (Osborn to Popple, 28 July 1731). Osborn 
had s e n t  e s s e n t i a l l y  the same letter to the Duke of Newcastle on 25 
July. 



reproved the fishing aàmirals and anyone else, including the 

commander of the army garrison at Placentia, who appeared to 

resist his a~thority.~' 

Out of this conflict emerged three major developments. 

First, Commodore Clinton augmented and formalized the systern of 

sending naval warships on cruises along the coast to enforce the 

governor's authority. He sent junior officers to various outports 

to administer justice on his behalf, a precursor to the surrogate 

courts which formed the backbone of the judiciary after 1749. 

In August 1731, for example, Clinton appointed Lieutenant Richard 

Hughes temporary captain of HMS Salisbury, ordered him to visit 

the larger outports, and gave him an extensive list of duties: 

assist the fishing admirals, determine outstanding disputes, 

prevent illegal trade and smuggling, collect the prison tax, 

oversee the punishment of offenders, compile the returns for the 

heads of inquiry, and prevent foreign vessels from fishing 

contrary to the Treaty of ~ t r e c h t . ~ ~  This resurgence of the 

custom of naval governance was driven by the nature of the 

island's legal resources: the royal navy represented the only 

institution with sufficient means to enforce British policy and 

the rule of the civil magistracy. 

CSPC, vol. 3 8 ,  pp. 207-08 & 277-78 .  

7 2  The orders are reprinted in CSPC, vo l .  38, pp. 278-280. 



Second, Governor Clinton used the nascent surrogate system 

to tighten his supervision of the justices of the peace and to 

respond promptly to problems in the outport districts. He worked 

vigorously to centralize authority and - arguably for the first 

time in the island8s history - correspondence flowed to and from 

the outports without delay. This was made possible by the royal 

navyfs highly developed administrative apparatus, in which naval 

clerks and junior officers maintained copious records. Clinton's 

efficient command structure, which foreshadowed the letterbook 

system instituted by Governor Rodney, ensured that orders were 

carried out and carefully recorded in official  report^.'^ 

Third, and equally significant, Governor Clinton expanded 

his authority beyond the prerogative of his commission. Exceeding 

his appellate jurisdiction, Clinton gave summary judgements in 

cases presented by written petition. In August 1731, for example, 

he ordered a planter in Placentia to pay £10 per annum on a £60 

debt and, in reply to a second petition, directed the fishing 

admirals to force another man to pay the balance of an overdue 

ac~ount.'~ He also issued a series of judicial writs, such as 

attachment, in areas of law where he had no cognizance. Clinton 

prohibited a master from selling fish until he had paid his 

73 On the administration of the royal navy, se@ Daniel Baugh, British 
Naval Administration in the Age of W a l p o l e  (Princeton: Princeton 
University Press, 1965) ; and Rodger, W o o d e n  World, pp. 1 5 - 2 9  & 205- 
11. 

7 4  A summary of the orders is printed in CSPC, vol. 38, p. 2 7 7 .  
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servant's wages (and had him fined for contempt when he did not 

comply), directed the Fermeuse fishing admirals to settle 

disputed merchant accounts according to the contracted price, and 

issued a writ of attachent to a planter for a E25 debt. 

Figure 3.1. The Administration of Law, 1729-1748 

Justice8 d the Peaœ 
(Corn miuion d the Peace) r- l  

The governor also resurrected the custom, last practised in 

the 1710s, of convening a general court alongside the St. John's 

fishing aàmirals. In September 1731, for instance, Clinton and 

two admirals decided the ownership of a fishing premises in Petty 



Harbo~r.~~ The governor was well aware of the questionable 

legality of such pwoceedings, for two days later he urged the 

fishing admirals to hold their own courts: 

If you remember, upon rny arriva1 here, and publishing my 
commission; 1 then declared that 1 should not sit at any 
court ashore; but that in compliance with the Act of 
Parliament, [King William's Act] 1 should be always ready to 
hear any appeal that might be made to me on board the 
Salisbury, from any person that judged himself aggrieved by 
your sentence. But as 1 am daily pestered with complaints of 
masters being il1 treated by their servants, and servants 
wronged by their masters ... it makes me very free to Say 
that 1 think you have been very negligent in the discharge 
of that duty incumbent on you; that is, the speedy hearing 
[of ] such complaints, and doing justice to the injured 
party. It is therefore rny opinion that you ought . . . [to] 
hold a Court to hear and decide so many controversies as are 
ready to corne before yo~.'~ 

Local developments, particularly appeals from the St. John's 

magistrates, had pressured Clinton to assume greater legal 

powers. The justices had warned him that strong measures were 

especially needed to combat abuses in the fishery and the wave of 

crimes committed by transported convicts reputedly landed along 

the ~oast.~' 

Still, Governor Clinton did not feel beholden to the 

justices of the peace. In response to complaints of disorders in 

the public houses at Placentia, he ordered recognizances to be 

7 5  CSPC, vol. 38, pp. 281-83. 

7 6  PRO, CO 194/9# p. 109 (Clinton to St. John's fishing admirals, 23 
September 1731). The quotation is from the printed version at CSPC, 
vol. 38, p .  2 8 2 .  

'' PRO, CO 194/9, pp. 103-05 (Weston and Southmayd to Clinton, 20 
August 1731). 



taken for trouble-makers, but he also admonished the local 

justices for charging exorbitant fees for liquor licences and 

keeping poor accounts. Upset by this perceived interference, 

Thomas Salmon and Thomas Buchanan, two of the Placentia 

magistrates, asked to resign their commissions.7e Clinton 

dismissed Jacob Taverner, a justice in Trinity, for being a 

dissenter, replacing him with Richard Waterman, to whom Captain 

Hughes w a s  to administer the necessary ~aths.'~ In his dispatch 

to the Trinity magistrates Clinton demanded that they cooperate 

with each other. He explained that it was impossible to maintain 

an effective governrnent in the face of public disputeseeO 

Resistance to the  Magistracy 

Some local interests strenuously fought against the efforts 

to entrench the civil magistracy. A feud between Nathaniel 

Brooks, the justice of the peace in Bay Bulls, and George Rowe, a 

ship master acting as a fishing admiral, undercut the governorfs 

authority along the Southern Shore throughout 1731. A prominent 

English Roman Catholic, Rowe had sent written orders to another 

CSPC, vol. 38, pp. 277-78. 

7 9  M O S ~  of the o f f i c e r s  who a c t e d  as surrogate j udges were 
lieutenants, however, when they w e r e  given command of a vessel, they 
assumed t h e  courtesy t i t l e  of  "captain." Midshipmen, who appeared i n  
increasing numbers later in t h e  century, were designated "esquire" in 
the court records. 

'O CSPC, vol .  38, p .  278. 



master to relinquish a servant's contract. The master's wife had 

then appealed to Brooks, who responded by informing Rowe that, 'a 

man of your profession hath no authority to grant warrants 

amongst us Protestants, without a power and authority from King 

George. '''' 
The conflict between Rowe and Books reveals how religion 

could form a powerful social cleavage. Brooks' statement did not 

r e f l e c t  simple prejudice but  was based on the English Penal Laws 

cited in his commission of the peace.82 The Test Acts of 1673 and 

1714 clearly prohibited Roman Catholics from serving as iaw 

officers of the Crownee3 Brooks was also likely drawing upon the 

widely-shared belief, as stated in the Articles of Religion, that 

the Roman Catholic Church had no jurisdiction in England.84 From 

j u s t i c e  Brooksf perspective, that Rowe was neither Irish nor a 

The correspondence between Brooks and Rowe is contained in PRO, CO 
194/9, pp. 117-24. The quotations are from the printed extracts in 
CSpC, vol. 38, pp. 283-84. 

See below, Appendix 3.1, and also Hans Rollmann, "Religious 
Enfranchisement and Roman Catholics in Eighteenth-Century 
Newf oundland, " in T . Murphy and C . Byrne, eds . , R e l i g i o n  and 
Identity: The E x p e r i e n c e  of Irish and Scottish C a t h o l i c s  i n  A t l a n t i c  
Canada (St . John's: Jesperson Press, 1987), pp. 34-52. 

'' 25 Chas. II, c. 2 (1673); 1 Geo. 1, stat. 2, c. 13 (1714). 

8 4  Article thirty-seven, "Of the Civil Magistrates," clearly 
prohibited government from being subjected "ta any foreign 
jurisdiction," i.e. Roman Catholicism, and affirmed that "The Bishop 
of Rome hath no jurisdiction in this Realm of England." See The Book 
of Conmon Prayer (Toronto: Anglican Book Centre, 1962), p. 713. For a 
recent argument that Protestantism formed one of the primary unifying 
features in British political culture, see Linda Colley, B r i t o n s :  
Forging the Nat ion,  1707-2837  (New Haven: Yale University Press, 
1992), pp. 18-54. 



servant mattered less than the fact he was a Roman Catholic. But 

while Brooks focused on the question of religion, Rowe turned to 

legal issues, in particular the lack of statutory authority for 

appointing justices of the peace. '1 do admire who gave any such 

fellow as you orders to act or dispute in any rnanner of justice, " 

Rowe retorted, "although you have had the impertinence of doing 

it, without either act of Parliament or orders to the 

Government , 

Episodes of contested authority could flare into serious 

violence. In addition to having to maintain their authority among 

the merchants and planters who controlled the capital in the 

fishery, the justices of the peace used force to discipline 

servants who did not exhibit sufficient deference. Twice during 

August 1731 the stocks in Trinity were broken by defiant 

servants, one of whom had tried to murder the presiding 

rnagistrate.*' In response to the attempted murder, the local 

magistrates sent a detailed report to their counterparts at St. 

John's. This dispatch provides one of the few surviving accounts 

of the local conflicts that underlaid the broader struggle for 

authority. According to the justices, 

B r o o k s  asked the St. John's justices for advice on how to reply to 
this insult, but was told to do nothing other than ensure his orders 
were carried out. See CSPC, vol. 38, p. 284. 

PRO, CO 194/9, pp. 116, 119, 6 123 (dispatches from Trinity 
justices, 17 August 1731). 



[Llast Sabbath Day the 15th of August Mr. Francis Squib, one 
of his Majesty's justices for this Bay, coming from church 
finding Thomas Stuard in his house and making a great 
disturbance with his fellow servants, his master ordered him 
into the stocks which in a little time after he broke open 
the stocks and made his escape; the next morning Mr. Squib 
sent for to take him up for breaking the stock to pieces, 
this Thomas Stuard got a gun and loaded it with powder & 
shot, and swore the first man that did offer to take hold of 
him he would shoot him, there was the constable and several 
men more, but none dared venture, Mr. Squib goes down into 
his own boat to take the gun from him, Thomas Stuard put the 
gun to Mr. Squib's breast and the gun snapt, or else he had 
killed him on the spot; one of Mr. Squib's men draw'd the 
shot out of the gun after, and she went off the first time, 
so having no prison here as yet, we have sent him, 
gentlemen, to you, and desire that you will order him to be 
kept in gaol until he shall be thence discharged by due 
course of L~w.'' 

Other skirmishes of this sort went unreported or were mentioned 

only in passing: Stuard's case survives for study only because it 

was serious enough to warrant sending the servant to St. John's 

along with a written report. It is impossible to gauge the level 

and intensity of such conflict with any accuracy until the 1750s, 

when justices began to keep local minute-books for the first 

time. 

In addition to tensions between masters and servants, the 

justices had to contend with their ongoing battle with the 

fishing admirals for control over the administration of law. In 

September 1731 the admirals at Placentia attempted to CO-opt the 

army garrison. Claiming that the justices of the peace had 

neglected their duty, they petitioned the local commander to 

8 7  PRO, CO 194/9, p.  116 (Taverner and Floyd to St. John's justices, 
17 August 1731). 



order his soldiers to patrol the community during the winter." 

Angered by such insolence, Governor Clinton submitted a scathing 

report to the British government. He portrayed Newfoundland as a 

wild country where only the royal navy stood in the way of a 

troika of venal fishing admirals, rebellious Roman Catholics, and 

rapacious merchants. "The ignorant people are possessed 

therewith," he claimed, "their orders are obeyed, and mine torer 

and those 1 send them by very much ab~sed."'~ Two fishing 

admirals had been charged with contempt of court, though the 

outcome of their trial, if one were held, is unknown. The 

dispatch received serious attention at Whitehall, in particular 

Clinton's assertion that it was "almost impossible to govern s u c h  

a sort of people under the present Establishment. "" In November 

1731 the Duke of Newcastle again requested the attorney general 

to recommend measures to overcome the difficulties faced in 

Newfoundland. Newcastle considered the root of the problem to be 

the ongoing dispute over whether the justices' commission of the 

peace contravened King William's Act, and he asked for another 

8"0 exacerbate matters,  the  local garrison commander asserted  t h a t  
Cl inton  and Osborn had v i s i t e d  Placent ia  for o n l y  a few hours the  
entire summer. See CSPC, v o l .  38, pp. 274-75 (P lacent ia  f i s h i n g  
adrnirals t o  L t .  G l e d h i l l ,  10 September 1731, and Gledh i l l  t o  Duke of 
Newcastle,  30 September 1 7 3 0 ) .  

C S P C r  v o l .  38# pp. 2 7 5 - 7 6 .  

PRO, Secretary of State Papers [ S P I ,  36/25/90, p.  7 5 .  This passage 
was underlined in the original. A copy appears at PRO, CO 194/9, p.  
89.  I thank Greg Smith f o r  providing copies of several of the State 
Papers r e i a t i n g  t o  Newfoundland. 



opinion on how best to clarify the web of competing legal 

jurisdictions. g1 

Political Machinations in England 

In the winter of 1732 the powerful West Country interests 

backing the fishing admirals counter-attacked. In February the 

MP for Dartmouth met personally with a committee at the Board of 

Trade to present a mernorial requesting that the justices of the 

peace be prohibited frorn hearing disputes in the Newfoundland 

f i ~ h e r y . ' ~  Signed by twenty prominent merchants and traders, 

including the f ishing admiral of St . Johnf s harbour, the petition 
condemned the civil magistrates as 'illiterate perçons of mean 

circumstances," most of whom lived on credit during the winter. 

It argued that because these justices did not return to England 

each year, they could not be held properly accountable for their 

actions. The merchants spared little in this political offensive. 

They complained of Governor Osborn's unfair and illegal taxes, 

which allegedly darnaged trade and reduced servants to beggary. 

They requested that the justices of the peace be denied any legal 

powers during the seasonal government of the fishing admirals, 

i . e .  from May to October each yearog3 

91 CSPCt vol. 38# p. 355. 

52 PRO, CO 391/41, p. 49. 

93 PANLt CO 194/23, pp. 152-53. 



Similar petitions were sent by the merchants of Poole and 

Bristol. While the former characterized the island's justices as 

"New England men of little worth and less reputation," the latter 

affirmed that they had succeeded in wresting the lawful statutory 

powers out of the admirais' handseg4 By portraying the justices 

as crass and ungentlemanly provincials, the merchants placed a 

social as well as a political distance between themselves and the 

magistracy. Merchants and officials in Poole took additional 

steps to discredit the Newfoundland justices: the mayor, Timothy 

Spurrier, took two affidavits from fishing masters describing 

supposed instances of misconduct by local magistrates. In the 

f irst ,  Peter Shank, master of the Nancy-  a Poole sloop operating 

out of Ferryland in the summer of 1730 - stated that when he had 

moored in St. John's harbour to take on passengers bound for 

Ireland, William Keen came aboard and summarily imprisoned him. 

Keen then searched every chest on board, arrested four men and, 

as a result of the fracas, Shank lost more than half of his 

f ares. 95 

The second affidavit contained two statements from Dorset 

masters sailing out of Trinity. John Moors of the brig Agnes and 

94 PANL, CO 194/23, pp. 154-55 (petition from merchants of Poole), and 
pp. 150-51 (petition from merchants of Bristol). The minutes of the 
Board of Trade refer to the Poole document as a petition from the 
mayor, aldermen, and merchants. See PRO, CO 391/41, p. 71 (minutes 
for 22 February 1732). 



Mary claimed that in the spring of 1731 the local justices had 

unlawfully axrested one of his servants. Moors8s statement 

clearly illustrates the sharp personal antagonism that 

characterized the battles between masters and the magistrates: 

[Tlhis deponent says, that he went to the said justices and 
told them, that one of the men was his servant, and that as 
he was vice-admira1 and duly qualified, he would have a 
hearing and know by which authority they presumed without 
his licence to put them in the stocks; who reply'd that if 
he did not hold his tongue, they would put him in the stocks 
likewise, and by force and in opposition to this deponent 
did put the said men in the stocks.96 

Joseph Vallis, master of the brig Friends Adventure, related that 

when the admirals had posted the price of fish and a list of debt 

settlements on the church door, the justices tore it down and 

tied it to the common whipping p o ~ t . ~ ~  AS had happened in 

Placentia, the tools of punishment were at the heart of struggles 

for authority. 

This campaign forced the British government to reconsider 

its support for the Newfoundland magistracy. Although William 

Keen had sent a strong written answer - Shank's affidavit had 

formed the basis of another petition filed at Poole - the barrage 

of criticism prompted the Board of Trade to abandon its efforts 

to clarify and implement the jurisdictions and relative powers of 

9"ANL, CO 194/23, p. 156. 

97 PRO, CO 194/23, pp. 158-59. 



the justices and fishing ad mir al^.^' As quickly as it had 

arisen, the question of the reception of English law faded into 

political oblivion. What now concerned officials was how to 

prevent further protests and maintain a basic framework for the 

de facto administration of justice. 

Administrative Retrenchment 

In March 1732 the Board of Trade approached Captain Clinton 

for advice on how to proceed. Clinton reiterated his earlier 

criticisms of the adrnirals' conduct and his acerbic comments 

about the island's society - gratuitously cursing the Irish as 

"the scum of that Kingdom" - but he also called for statutory 

reform. Only by altering King William's Act and giving the 

island's governor powers equal to his counterparts in North 

America would the situation finally be improvedeg9 Clinton was 

trying to salvage the idea that Newfoundland should have 

institutions similar to those established in official British 

colonies, 

As had occurred a generation earlier, such proposals proved 

to be politically naive. By the spring of 1732 the British 

'13 Keen8s answer i s  con t a ined  i n  a n  u n t i t l e d  typescript c o l l e c t i o n  of 
miscellaneous documents (1731-1743), housed at the Provincial 
Resource Libra ry ,  Newfoundland C o l l e c t i o n  fhereafter PRL], VAULT 
338.3 P94, pp. 1-2. A complete copy of this typescript material is 
also preserved in the records of the Newfoundland Historical Society. 

99 CSPC, vol. 39, pp. 95-96. 



goverment had reverted to its long-standing position that 

nothing more should be done in Newfoundland than was absolutely 

necessary. No further legal opinions were requested from the 

Crown's law officers, nor w a s  any action taken in parliament. 

This unwillingness to alter officia1 imperial policy was in part 

a xesult of the campaign of the English fish merchants. In the 

effort to overturn the old rnyths of West Country tyranny, 

Newfoundland historians have overstated the case against 

mercantile influence.100 To insist that the petitions and appeals 

against the justices of the peace made no impact in London is to 

argue directly against the archiva1 evidence. Granted, West 

Country interests did not control policy toward Newfoundland - in 

fact, the merchants represented only one contributing factor 

among many - but in this particular case their efforts tipped the 

scales in the goverment's decision-making, The Board of Trade 

withdrew its support for the justices of the peace, who could no 

longer rely upon the governorfs backing. 

Belatedly, the Board of Trade replied to the Duke of 

Newcastle's requests for a response to the West Country 

petitions, Its April 1732 report insisted that the justices of 

lGO For a summary o f  the  new orthodoxy, see O l a f  Janzen, "Response to 
Garfie ld Fizzard* s essay, ' N e w f  oundlandt s F i r s t  Known Schoolf , " 
Newfoundland Studies 12 ,  1 (Spring l996), pp. 5 0 - 5 3 .  On the 
historiography of the  merchants general ly ,  see Sean Cadigan, 
"Planters ,  Households and Merchant Capitalism: Northeast-Coast 
N e w f  oundland, 1800-1855, " i n  Daniel Samson, ed., Contested 
Countryside: Rural Workers and Modern S o c i e t y  i n  A t l a n t i c  Canada, 
1800-1950 (Fredericton: Acadiensis P r e s s ,  1994), pp. 151-59. 



the peace in Newfoundland 

admirals but allowed that 
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had not interfered with the fishing 

they may have been guilty of some 

irregularities. While still blaming the admirals for failing to 

hold proper courts, the Board of Trade proposed that the island's 

governor be given three additional instructions: to investigate 

the complaints contained in the affidavits and petitions; to 

remove any justice who had acted improperly; and to stamp out al1 

infractions against King William's Actmfof A new article was 

subsequently added to the governor's instructions requiring him 

to evaluate the magistrates' conduct. This became an entrenched 

directive and - as the 67th clause of the heads of inquiry - 
rernained part of the governor' s official duties for the next 

sixty years. 

Consequently, the position of the justices of the peace 

became increasingly untenable. Their legal powers remained ill- 

defined; governors treated them warily; and they had little 

support after the naval squadron had departed. Not surprisingly, 

the British goverment soon received reports that it had become 

nearly impossible to find qualified men to appoint as new 

justices. In 1735 Governor Lee informed the Board of Trade that 

it was now hard to get anyone to accept the commission.102 Lee's 

dispatches over the next two years stressed the insults to which 

PPANL, CO 194/23, pp. 148-49 (Popple to Newcastle, 6 April 1732). 

lo2 CSPCt vol .  4Zt pp. 65-72 (1735 returns to the heads of inquiry). 
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local magistrates were subjected during the navy's absence.lo3 It 

would take another generation before justices of the peace 

finally and irrevocably replaced the fishing admirals as the 

dominant civil authority throughout the island's districts. 

T h e  Ascendency of the Royal Navy 

Throughout this period, the royal navy continued to 

strengthen its role in the administration of law. Captain Edward 

Falkingham, governor in 1732, informed London that the fishing 

admirals had lapsed into the practice of leaving disputes to be 

heard by the naval commanders. Like many of his predecessors, 

Governor Falkingham convened a public court at St. John's to 

settle important cases. For example, he exonerated William Keen 

from the charges laid the previous year in the affidavits 

registered in Poole. And, like his successors, Falkingham 

reported that he neither received local complaints against the 

justices' behaviour nor observed them act outside of their lawful 

jurisdiction.lo4 In 1735 Governor Lee claimed that the problem of 

army officers meddling in civil goverment had briefly recurred 

at Placentia; at St. John's, he had tried to ease the friction 

'O3 CSPC, vol. 42, pp. 277-81 (1736 returns to the heads of inquiry), 
vol. 43, p. 248 (1737 returns to t h e  heads of inquiry) . 
'OVSPC, vol. 39, pp. 222-26 (1732 returns t o  the  heads of inquiry). 
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between the magistrates and fishing admirals by explaining their 

separate jurisdictions . lo5 

Governor Lee and his successors emphasized that the royal 

navy now exercised cornplete political control and legal authority 

while on the Newfoundland station. According to Lee, the island 

had been unfairly maligned as a wild frontier when, in fact, 

"Blasphemy, profaneness, adultery, fornication, polygamy and 

incest are crimes 1 have never had any complaints of while in 

this part of the world."lo6 Throughout the 1730s the authority of 

the civil magistrates shrank as they became effectively an 

appendage of the naval administration. By 1738 Governor Vanbrugh 

felt compelled to assert that the justices were still valuable 

because they offered a check on the growing nwnber of Irish 

Catholics who settled in Newfoundland. This reflected the 

prevailing view of the civil magistracy as simply a tool to deter 

disturbances in the winter .IO7 

The emerging naval surrogate system provided the means to 

meet the basic need for local courts. The judicial capacity of 

the royal navy at once centralized authority in the hands of the 

governor in St, John's and extended the reach of the island's 

legal system along the coast. The practice of sending officers on 

'O5 CSPC, vol .  42, pp. 65-72. 

'O6 CSPC, vol .  42, pp. 6 5 - 7 2 ,  

CSPC, vol.  44, pp. 235-37 (1738 returns t o  t h e  heads of i n q u i r y ) .  
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seasonal cruises to outports in place of the governor had, of 

course, no basis in law other than the governorfs own appellate 

jurisdiction granted by King Williamf s ~ct.lO' But it worked 

because the royal navy was ideally suited to administer law in 

the outports: it had the resources required to enforce its 

authority, to present itself as an impartial arbiter of justice, 

and to bestow the majesty of English law, Even the smallest armed 

sloops used on the Newfoundland station had more than sufficient 

military resources to impose its authority on any fishing 

installation: weaponry (cannon and small arms), trained personnel 

(sailors and marines), and penal facilities (for corporal 

punishment and brief incarceration). 

Equally important, every post-captain was well versed in the 

task of dispensing justice and meting out punishment, Through 

both their formidable summary jurisdiction on board individual 

warships and their service as judges in courts martial, officers 

gained considerable knowledge of how to maintain law and order. 

As N.A.M. Rodger demonstrates, officers in the Georgian navy 

relied far more upon the unwritten customs of the sea than the 

cumbersome provisions in the Admiraltyfs Regulations and 

Instructions or the haphazard legal code in the Articles of 

war.log They were expected to act pragmatically to govern as 

'O8 10 & 11 Wm. III, c. 2 5 ,  S.  15 (1698-99). 

Rodger, Wooden World, ch. 6; John Byrn, Crime and Punishment i n  
the Royal Navy: D i s c i p l i n e  on the Leeward Islands S t a t i o n ,  1784-1812 



effectively as possible in adverse maritime conditions. The 

corporal punishments most often used in the navy - floggings of 

up to twenty-four lashes or other relatively swift measures - 

could be readily transposed for use in fishing outports. 

Commanders relied largely on the vague thirty-sixth clause in the 

Articles of War - which stated that where no punishment was 

specified or appropriate, offenders "shall be punished according 

to the laws and customs in such cases used at sea" - as authority 

fox meting out whippings with the cat-0'-nine-tails.'lo As we 

shall see, naval surrogates in Newfoundland similarly ordered 

punishments with nurnbered lashes. 

Unlike the army officers at Placentia and St. John's, the 

naval cornanders had no fixed economic ties or interests to 

colour their appearance as impartial and fair authorities. With 

the squadron present for only a month or two each year, its 

officers rotating with each commission, and the governors serving 

no more than three years, the royal navy did not become enmeshed 

in the divisive credit relationships and bitter petty politics 

(Brookfield, Vermont: Scolar Press, 1989), ch 3. For a discussion of 
the historiography of naval punishment, see Greg Dening, M r .  B l i g h ' s  
Bad Language: P a s s i o n ,  P o w e r  and Thea t re  on the Bounty  (Cambridge: 
Cambridge University Press, 1992), pp. 113-16 & 377-96. 

Ii0 The Articles of War are contained in the 1749 Navy Act (22 Geo. 
11, c. 33) . The Regulat ions  and Ins t ruc t i ons  R e l a t i n g  t o  H i s  
M a j e s t y ' s  Service a t  Sea was printed annually after the first edition 
in 1731, though few alterations were made in subsequent editions. 
Both the Articles of War and the I n s t r u c t i o n s  are reprinted i n  Brian 
Lavery, ed., Shipboard L i f e  and Organiza t ion ,  1731-1815 (London: Navy 
Records Society, l998), part E. 



commonly found in the settlers' parochial society. It is no 

accident that problems of corruption and insubordination were 

restricted to the British army and garrison commanders such as 

Lieutenant Moody? 

The status of the royal navy was also incomparably superior. 

Its officers were largely drawn from the ranks of respectable 

society, many of whom, like Lord Vere, wielded considerable power 

and influence. While the social gulf separating naval officers 

and fish merchants has been exaggerated, few local merchants and 

planters could display pretensions to gentility.'12 Fishing 

admirals might have been able to bully magistrates from their own 

social caste, but they dared not challenge the character of a 

naval commander.f13 Officers in the royal navy generally remained 

aloof from the sharp personal attacks exchanged between the 

justices and admirals. If the governor chose to intervene 

l o c a l l y ,  as Commodore Clinton did, he could publicly berate both 

factions without weakening his own authority. 

For a r e a p p r a i s a l  of  t h e  e x t e n t  and n a t u r e  o f  c o r r u p t i o n  i n  t h e  
r o y a l  navy, see Baugh, British Naval Administration in the Age of 
Walpole, chs .  3, 6-7. 

l'" John Crowley, "Empire versus Truck: The O f f i c i a l  I n t e r p r e t a t i o n  of 
D e b t  and Labour i n  t h e  Eighteenth-Century  Newfoundland F i shery , "  
Canadian i i istorical Review 70, 3 (September l989), pp. 311-36. 

'13 The s o c i a l  s t a t u r e  of t h e  i s l a n d t s  nava l  o f f i c e r s  s t r e t c h e d  from 
the petty bourgeo is ie  t o  t h e  peerage.  It reached i ts  apogee i n  1786, 
when Pr ince  William Henry ( la te r  W i l l i a m  I V ) ,  who t hen  commanded H M S  
Pegasus, was s t a t i o n e d  a i  Newfoundland and s e r v e d  as a s u r r o g a t e  
j udge a t  P l acen t i a .  See Rodger, Wooden World, pp. 252-72; Prowse, 
H i s t o r y  of Newfoundland, p. 365. 
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Moreover, the British government regularly used the Georgian 

navy as the standard-bearer of English law and royal sovereignty 

throughout the empire. The navy's presence in Newfoundland was 

not comparable to the nineteenth-century gunboat imperialism 

exhibited in China, nor the brutal subjugation of native 

communities in British C01umbia.l~~ Models of the dialectic of 

native-white relations cannot be reasonably applied to 

Newfoundland, where the royal navy never sustained significant 

contact with the ~eothuck. 115 Although the island' s sectarian 

divisions clearly affected naval officers, governors did not 

construct Newfoundland as an infidel country or an inherently 

barbaric frontier. Their correspondence portrayed the island as a 

harsh place inhabited by ignorant fishermen but not beyond the 

pale of civilization. The British government was at the very 

least nominally committed to upholding the rule of law in 

""n the royal navy in China, British Columbia, and the Northwest 
coast, see Christopher Munn, "The Chusan Episode : Britaint s 
Occupation of a Chinese Island, 1840-46," J o u r n a l  o f  I m p e r i a 1  a n d  
C o m m o n w e a l t h  His tory 2 5 ,  1 (January 1997), pp. 82-112; Barry Gough, 
Gunboa t F r o n t i e r :  B r i  t i s h  M a r i  t i m e  A u t h o r i  t y  and N o r t h w e s t  C o a s t  
Ind ians ,  1846-1890 (Vancouver, 1984); Gough, "Official Uses of 
Violence Against Northwest Coast Indians in Colonial British 
Columbia, " in James W. Scott, ed., P a c i f i c  N o r t h w e s t  T h e m e s :  
H i s t o r i c a l  E s s a y s  i n  H o n o u r  of K e i t h  A.  M u r r a y  (Bellingham, 1978), 
pp. 43-69; Jane Samson, "Commodore Justice on the Northwest Coast: 
What Law did the Royal Navy Represent and Enforce?" (Paper presented 
to the legal history conference at the Faculty of Law, University of 
Manitoba, 3 October 1997) . 

Ralph Pastore, "Archaeology, History, and the Beothucks, " 
N e w f o u n d l a n d  Studies 9, 2 (Pal1 1993), pp. 260-78 .  



Newfoundland and did not permit the indiscriminate use of 

military force. 

The judicial role of the royal navy functioned within the 

boundaries of English legal cultuse.  Naval officers brought to 

the island the symbolic triumvirate of majesty, justice, and 

mercy. Although there are several parallels with the Anglo-French 

and European-Native legal relationships - particularly in the 
areas of accommodation to suit material conditions - the case of 

Newfoundland was different in that it involved a dispute within a 

legal culture in the process of f0mation.'l6 Displaying the 

navy's elaborate official ceremonies, as well as the 

increasingly-standard Admiralty uniform, officers presented 

outport Newfoundland with a majesty of the law as impressive as 

that found in any town in rural England. Like the procession of 

the semi-annual assize circuit, the cruises of the royal navy 

brought an unequivocal message of legal authority and political 

power to those occupying the strata of local society.l17 In both 

11 6 See, inter alia, John Dickinson, *'Native Sovereignty and French 
Justice in Early Canada," and Hamar Foster, "The Queen's Law is 
Better than Yours: International Homicide in Early British Columbia," 
both in Jim Phillips, Tina Loo, and Susan ~ewthwaite, eds., Essays i n  
the H i s t o r y  of Canadian Law,  Volume V:  Crime and C r i m f  n a l  Justice 
(Toronto: Osgoode Society, 1994), pp. 17-40 & 41-111; Douglas Hay, 
"The Meanings of the Criminal Law in Quebec, 1764-1774," in L.A. 
Knaf la, ed . , Crime and Criminal Justice i n  Europe and Canada 
(Waterloo: University of Wilfred Laurier Press, 1981), pp. 77-110. 

11' On the English assize circuit and the elaborate ceremonies 
surrounding it, see Beattie, C r i m e  apd the Courts i n  England, pp. 
314-18 ; Douglas Hay, "Property, Authority and the Criminal Law, " in 
D. Hay, et al., eds., Albion's Fatal Tree :  Crime and Society i n  
E igh teen th-Century  England ( N e w  York: Pantheon, l97S), pp. 26-32. 
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form and function, then, the royal navy was a dynamic force in 

the establishment of an inchoate colonial state. 

Whenever possible, governors sent their junior officers on 

surrogate cruises to impose the goverment's authority and to 

settle disputes in the outports. In October 1732, for example, 

Governor Falkingham sent Lieutenant Steevens to Trinity Bay to 

hear complaints against the local justices of the peace; after 

hearing both sides, Steevens smarily dismissed one of the 

magistrates from ~ f f i c e . " ~  But there were material limits to how 

far the governor could expand the navyfs presence. Lord Muskerry, 

governor in 1734, ordered Captain Crauford in HMS Roebuck to sail 

for Port-aux-Basques, in order to assert Britain's sovereignty in 

the region. After reaching Cape Ray, Crauford reported that the 

coast was so treacherous that it was not safe for any vesse1 

larger than a sloop to sail in with the shore.llg The next year 

Governor Lee informed London that the naval commanders required 

better mapping to pilot safely because their warships drew much 

more water than the bankers used in the fishery.120 The difficulty 

heavy frigates such as the 800-ton Roebuck faced in navigating 

uncharted coasts and shallow harbours inhibited the further 

development of the surrogate system. This problem was not 

I l e  CSPC, vol. 39, pp. 227-28. 

CSPC, vol. 41, pp. 273-77 (1734 returns to the heads of inquiry). 

CSPC, vol. 42, pp. 65-72. 
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adequately addressed until 1749, when Governor Rodney began the 

practice of commissioning local sloops, and the British Admiralty 

eventually had schoonews custom-built to serve on the 

Newfoundland station. 121 

Jail-Building and other Local Initiatives 

Governors repeatedly tried to improve the island's penal 

regime. In 1732 Governor Falkingham found that the one functional 

gaol - the regional prison constructed in St. John's - failed to 
m e e t  the island's needs because of its distance from most 

outports and-the fact that ice conditions rendered it 

inaccessible during the winter. Falkingham ordered the 

construction of three additional gaols at Ferryland (where 

earlier initiatives had been aborted), Trinity, and Bonavista, as 

w e l l  as round-houses at Trepassey, Bay Bulls, and Conception Bay 

(where no comrnunity was specified). The new prisons were never 

cornpleted, however, and the outports still had no system of 

incarceration, Save placing offenders in the 

Governors also assumed juridical responsibilities that had 

been formerly left to the justices of the peace. Falkingham 

reported that one murder suspect was being held at St. John's: 

for the first time, the governor and the royal navy handled the 

121 See below, Chapter Four. 

'22 csPc8 vo l .  39, pp. 222-26. 
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entire arrangements for transporting the offender and witnesses 

to England aboard HMS Dursley in the auturmi of 1732 .lZ3 And in 

1733 it was Lord Muskerry - not William Keen, the senior 

magistrate - who advised the British government that several 

prisoners were being sent to England to be tried for felonies 

committed the previous  inter.'^^ As a further indication of the 

governor8s personal authority, Muskerry used his drummer to 

summon opposing parties to a court convened by him to determine a 

long-standing property dispute .lZ5 

In 1735 Governor Lee augrnented his efforts to maintain an 

effective judicial administration by lobbying hard for legal 

reforms. He informed London that prior to his arriva1 three 

suspects had been jailed in St. John's for a murder committed at 

Ferryland. Before Lee had an opportunity to examine the 

prisoners, two of them escaped over the prison wall; the other 

was apparently released for lack of evidence. Lee disclosed that 

he had summarily levied a local tax to fund repairs to the prison 

in order to prevent future escapes.lZ6 In a sign of how things had 

changed since 1730-32, the move to raise taxes - with neither a 

grand jury presentrnent nor a public meeting - received no comment 

123 CSPC, vol. 39, pp. 222-26 (1732 returns to the heads of inquiry) . 
124 CSPC, vol. 4 0 ,  pp. 194-97. 

lZ5 PANLO GN 2/1/A,  vol. 1, p. 233. 

12' CSPCO vol. 42, pp. 65-72. 



from the fishing admirais, nor from the West Country magnates, 

both of whom were unwilling to challenge the governor8s persona1 

authority. Unlike Osborn and Clinton, Lee had acted unilaterally, 

without any links to the civil magistracy, and presented the 

initiative as entirely his own doing. He independently 

wecommended that some type of local admiralty jurisdiction be 

created to combat smuggling and, as a result, the British 

government established a vice-admiralty court at St. John's in 

1737. 127 

Governor Lee also persuaded the Board of Trade to propose 

granting Newfoundland its own court to hear and determine 

felonies. Lee noted that he had ordered Captain William Parry to 

cruise the Southern Shore and South Coast; at Placentia, Parry 

had taken aboard a prisoner suspected of a murder at Renews, as 

well as two material witnesses; and Lee ordered him to transport 

them to England in HMS Torrington. Using this incident as a 

backdrop, the governor offered a succinct and persuasive case for 

legal reform: 

1 must here observe to your Lordships that the conviction of 
persons who have been guilty of murders, felonies or other 
capital crimes in this Island, by their trials in England is 
very difficult for such people, who are the chief evidences, 

12' Little i s  known about the early vice-admiralty court: no local 
records appear until the 1750s, but evidence suggests that it did sit 
ear l i e r .  In 1747 William Keen wrote to Thomas Corbett, the  secretary 
of t h e  Admiralty, to acknowledge receipt of t h e  forms and 
interrogatories to be used in t h e  vice-admiralty court, o f  which Keen 
seerns to have been the chief judge. See PRO, ADM 1/3881, letters from 
Doctor's Comrnons, 10 November 1747. 



will always if possible abscond to avoid being carried as 
such to England, and 1 canft but Say they have good reasons 
for so doing; for on such occasions besides their loss of 
time, by their absence from their home in this country, by 
which they must inevitably lose the next yearfs fishing, 
after the trial of the suspected murderer or felon the 
evidences are left to return to their families at their own 
expense, which may put them very much behind hand, if not 
ruin them in their affairs; this 1 thought proper to submit 
to your Lordships approbation. 12' 

Similar, if not more compelling, arguments had been made 

previously by the justices of the peace, but the British 

government failed to act until Lee's appeal. In April 1738 the 

Board of Trade prepared to revise the governorfs commission to 

include the power to grant a commission of oyer and terminer. 

Arguing that this reform bestowed only what was usual in the 

commissions of al1 governors of British plantations, the 

secretary of the Board of Trade asked the solicitor and attorney 

generals to advise whether it would contravene King William's 

~ct.'~' After the law officers gave their approval, the proposed 

amendments were at last presented before the Privy ~ouncil.'~~ 

Aborted Reforms and the Decay of Governmsnt 

The plan submitted by the Board of Trade described the legal 

exigencies and the type of court best suited to the island's 

conditions. It stressed that Governor Lee had precipitated the 

- 

l" CSPC, vol. 42, pp. 277-81. 

1 2 V ~ ~ ~ ,  vol. 44, p. 62. 

1 3 " ~ ~ ,  CO 391/47, p. 39 (minutes for 12 & 13 April 1738). 
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initiative, citing his 1736 report verbatim, and referred to the 

l a w  officers' favourable legal opinions. The draft of the new 

governor's commission - to be given to Captain Philip Vanbrugh, 

commander of HMS Chatham in 1738 - included a clause authorizing 

him to establish a court of oyer and terminer for trying al1 

criminal causes. Incorporating the same forms as those given to 

governors in colonial America, these powers were supplemented 

w i t h  restrictions designed to suit a jurisdiction without 

experienced judges and juries .131 

Vanbrugh's draft instructions contained two significant 

stipulations. Only one court session was permitted per year, 

which could be held only during the governor's residence. Second, 

convicted fe lons  could not be executed in Newfoundland without 

t h e  permission of the British government. After each assize 

session had ended, the governor was required to send a report on 

each trial to London, where decisions would then be made whether 

to execute those off enders sentenced to death .132 However, when 

t h e  Privy Council considered the commission and instructions, it 

rejected outright the clause empowering the Newfoundland governor 

t o  appoint a court of oyer and terminer. The Order-in-Council 

simply recorded: "His Majesty does not think it expedient at 

'" PRO, CO 194/21, pp. 7-12. 

13' Ib id .  



present to be given to the said ~overnor."~~~ No further 

explanation was ever given, but the decision was likely in part a 

reflection of the political aftermath of the West Country 

campaign against the island's civil magistracy. 

In the wake of this decision, the government and courts in 

Newfoundland slid into a state of relative atrophy. No reforms 

were attempted during the next decade: magistrates and fishing 

admirals rarely disturbed the status quo.134 With the outbreak of 

war with Spain in 1739, the Newfoundland squadron was busy with 

assisting other naval operations in North America. By the time 

the War of Jenkin's Ear began, the navy had extremely limited 

resources available to devote to governing Newfoundland. No 

governor was present in 1744-45, while those appointed in 1746-48 

were too preoccupied with their wartime duties to make any 

impression as local administrators .13' Throughout the war, the 

133 PRO, PC 2/94, pp. 544-45. 

13"n 1743 Governor Byng a s s e r t e d  t h a t  w e r e  i t  n o t  f o r  t h r e e  o r  f o u r  
t r a d e r s  a t  St. John's who always opposed t h e  governrnent, t h e r e  never 
would be any complaints .  S e e  t h e  1 7 4 3  answers t o  t h e  heads o f  
i n q u i r y ,  contained i n  a n  u n t i t l e d  t y p e s c r i p t  c o l l e c t i o n  of  
misce l laneous  documents (1731-1743), housed a t  t h e  P r o v i n c i a l  
Reference L ib ra ry  (Nf ld .  VAULT 338.3 P94), p.  21. 

''' Cap ta in  Char les  Hardy, appointed governor i n  1744, never reached 
Newfoundland because o f  poor  weather cond i t i ons .  A f t e r  b a t t l i n g  
c o n t r a r y  winds f o r  s i x t y - t h r e e  days, he r e t u r n e d  t o  England, where he  
was cour t -mar t i a l l ed  f o r  f a i l i n g  t o  f u l f i l l  h i s  d u t i e s  (he  was la ter  
c l e a r e d  of a l 1  charges  o f  p r o f e s s i o n a l  misconduc t ) .  No governor 
a p p e a r s  t o  have been appo in t ed  i n  1745 - Hardy s p e n t  t h e  year  
comrnanding a squadron o f f  t h e  Portugese c o a s t  - and the  commodore of 
t h e  Newfoundland s t a t i o n  was a t  t h e  s i e g e  of  Louisbourg. See 
Lounsbury, The British Fishery at Newfoundland, p. 294; Graham, 
Empire o f  the North Atlantic, p. 150; Dictionary of Newfoundland and 
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commander-in-chief of the North Arnerican station was free to 

summon warships from Newfoundland, where the commodore had scant 

time to supervise the civil rnagi~tracy.~~~ Seeing this decline in 

the navy's presence, the army garrison commander at Placentia 

unsuccessfully petitioned to be given the power to appoint 

justices of the peace .13' Meanwhile the island' s economy grew, if 

only marginally, in spite of the war, and by 1750 the resident 

population had surpassed 6,000.138 When the peace of Aix-la- 

Chapelle freed naval officers again to govern Newfoundland, the 

administrative problems that plagued the early 1730s still needed 

to be addressed. 

Epilogue: The Cyclical N a t u r e  of Legal C o n f l i c t  

Waves of clashes over law and authority continued to ebb and 

f l o w  throughout the eighteenth century. Long after the original 

disputes between the fishing admirals and justices had ended, 

magistrates found themselves periodically under attack from 

Labrador Biography. R.H. Cuff, ed. (St. Johnf s: H a r r y  C u f f ,  1990), 
pp. 143, 353. 

13"ulian Gwyn, "The Royal N a v y  in North America, 1712-1776," in 
Jeremy Black and Philip Woodfine, eds., The British Navy and the Use 
of Naval P o w e r  in the Eighteenth Century (Atlantic Highlands, N J :  
Humanities Press International, l988), esp.  pp. 133-36. 

137 PRO, CO 391/56, pp. 42-46; Acts  of the Privy ~ o u n c i l ,  vol. 4, pp. 
55 & 272. 

13' PROf BT 6/89, p. 167; Head, Eighteenth Century Newfoundland, pp. 
54-57. 



planters and merchants who challenged their legal powers, The 

example of D8Eewes Coke's tenure at Trinity provides an 

illustrative case-study, Soon after his appointment as a justice 

of the peace, Coke found himself locked in a heated quarrel with 

George Bayly, a planter at Old Perlican. At a court convened by 

Captain William Parker and Coke in September 1772, Michael 

McGrath, one of Bayly's servants, had been summoned to answer for 

a £7 debt. In response, Bayly wrote to Coke, telling him that he 

would pay his servants' wages and discharge his men - thereby 
enabling McGrath to settle his debts in Trinity - after he had 

cleared his current accounts at Old Perlican. Coke replied that 

by not immediately obeying the court order, Bayly had shown great 

contempt toward the governor's a~thority.~~~ 

Bayly's rejoinder, which Coke kept to show the next 

surrogate to visit Trinity, echoed the rhetoric of the 1730s. 

It affords a fascinating glimpse into local attitudes toward the 

magistracy: 

Yours 1 received and regarding the demand which G. Moors 
[the plaintiff] pretends to have on this house am amazed 
that a man of sense such as 1 looked upon Mr. Coke should 
decide an affair of any man without first hearing both 
parties, as yet you have only heard one man's story and 1 
make not the least doubt when you are acquainted with what 
Our people know of the affair you will change the opinion 
myself and Mr. MacGrath shall be at Trinity as soon as rny 
affairs will permit at present Vis impossible for the hurry 
of business which as a man who has been residing a while in 
this Country you must know it was this only which has 

13' PANL, T r i n i t y  District Court Records [GN 5/4/B/1], B a y l y  to Coke 
( 5  October 1772) and Coke to B a y l y  ( 8  October 1 7 7 2 ) .  



prevented us being with you personally and no contempt of 
the Governor as a person who wishes to have some justice 
established in this Country 1 hold in as high esteem as any 
man and this same time give no leave to tell you sir that if 
you enquire of my own character you will find that in al1 
respects 1 act as strictly unto honesty as any man yourself 
not excepted. 140 

Infuriated by this, Coke wrote a long response, reminding Bayly 

that by obstructing the summons - Le. not settling McGrath's 

contract and permitting him to sail across the bay to Trinity - 

he had committed contempt of court.141 The remainder of Coke's 

letter, quoted in extenso, offers an equally revealing insight 

into the highly persona1 nature of judicial authority in the 

outports : 

[IJn one part of your letter you Say you looked upon me to 
be a man of sense, whether you ever did or whether you do 
now is really of so little consequence that it will never 
give me one moment's pain (however vain you may think me) 1 
will venture to pronounce that 1 have sense enough to 
discern that your servant McGrath is not over burthened with 
honesty (tho1 you may have for ought 1 know as you tell me 
as great a share as any man) 1 heard said McGrath is about 
to quit your service and as 1 understand Green Moores demand 
is upon him only and not upon your house. 1 think prudent 
he should give security for his appearance this Sir is the 
third method 1 have proposed for settling his affair and 
this last one purely to prevent your business being hindered 
and if he does not comply therewith 1 think it a duty 

li0 PANL, GN 5/4/B/1, Trinity District (Bayly to Coke, 9 October 
1 7 7 2 ) .  

14' Coke explained that the original writ had been only a summons, 
not a judgement. He informed Bayly that it was not customary in 
England for a man who did not appear upon being summoned to court 
to be automatically liable for costs and damages. 



incubent upon me to proceed against him as the Laws of 
Newfoundland directs in these and the like cases.142 

Clearly, justices had to be careful when dealing with men from 

the propertied classes. Although the days of the endemic conflict 

of the 1730s were long past, planters and merchants could and did 

resist the civil rnagistracy when they saw fit. 

Such incidents were not restricted to outport districts. At 

the same time as Coke was dueling with Bayly in Trinity Bay, the 

St. John's magistrates informed Governor Shuldham that they too 

had been insulted in the course of performing their duty. 

According to the justices, in October 1772 John Hern, a fish 

merchant, had affronted John Phillips, the high sheriff. The 

magistrates reacted by summoning Hern, who sent a fellow 

merchant, Francis Smith, to answer on his behalf. Smith then 

confronted the entire bench, reputedly saying: "the first that 

offered to meddle with him he would crop his ears; that he, Mr. 

Hern was a better gentleman than any of us out of From 

HMS Panther Governor Shulham replied to the magistrates' 

complaint by stressing that he would always support them to the 

utmost of his power. He authorized them to proceed against the 

two merchants as the law directed but - in a telling 

qualification - added that the men should be treated with a l 1  the 

PANL, GN 5 / 4 / B / 1 ,  Trinity District, (Coke to Bayly, 12 October 
1 7 7 2 ) .  

PANL, GN 2/1/A, vol .  5, pp. 7-8  (commissioners of oyer and 
terminer to Governor Shuldham, 14 October 1772). 
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decency and indulgence to which they were entitled as gentlemen, 

merchants, and British s ~ b j e c t s . ~ ~ ~  

Conclusion 

In 1729 the British government had not intended to alter the 

basic manner in which the island was administered. But once it 

had established a civil magistracy and the essential trappings of 

colonial government, both the governors and the justices of the 

peace moved to aàrninister law as closely as possible to the 

English model. This in turn touched off a heated battle for 

political legitimacy and legal power, in which the fishing 

admirals asserted their new-found statutory prerogative. The 

txans-Atlantic struggle for authority directly involved West 

Country officials and several government departments in London. 

Aside from the immediate political concerns, the British 

government could not ignore the fishing admiralsr protests. 

Despite the best efforts of the governors - and most modern 

historians - the admirals could not be easily dismissed as 

ignorant troublemakers because they offered a cogent legal 

argument. By appealing to the supremacy of statutory law, the 

fishing admirals forced the British government ont0 the 

defensive. And by 1733 any pretense that the Newfoundland 

14"AN~, GN 2/1/24, vol. 5, p.  8 (Governor Shuldham to the 
commissioners of oyer and terminer, 15 October 1772). 



magistracy would function entirely according to English law had 

been abandoned. 

Law was not simply received in 1729 but was repeatedly 

established and challenged. The compromises made during the 1730s 

in large measure determined the structure of the island's courts. 

What emerged was a viable constitution derived from common law, 

written law (statute and prerogative writ), and local practices 

(the customs of the fishewy and the royal navy). By 1748 these 

diverse sources of law mutually reinforced an incipient legal 

regime that was beginning to accumulate an informa1 body of case 

law. Newfoundland w a s  far from unique in this respect: most otfier 

territories and settled colonies substantially altered law once 

it had been received £rom England. In arguing for a near-total 

transplantation of English legal culture, David Grayson Allen 

overstates his case. Reception generally followed the experience 

of Nova Scotia, where, as Jirn Phillips argues, English law was 

altered in practice and amended by legislation debated and passed 

in the colonial a~semb1y.l~~ The difference for pre-1832 

Newfoundland was the absence of a legislative assembly, but this 

did not mean that law was not adapted to meet local needs. 

Rather, the process of shaping law to suit the island's material 

David Grayson Allen, In English Ways: T h e  Movement of S o c i e t i e s  
and the Transferal of Engl i sh  Local Law and Custom t o  M a s s a c h u s e t t s  
Bay i n  t h e  S e v e n t e e n t h  Century  (Chape1 H i l l :  Institute of Early 
American History and Culture, 1981); and Jim Phillips, "'Securing 
Obedience to Necessary Laws': The Criminal Law in Eighteenth-Century 
Nova Scotia," Nova S c o t i a  H i s t o r i c a l  Review 1 2  (1992), pp. 87-124. 
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conditions and legal traditions took place in local courts, not 

in a colonial legislature. 

In Newfoundland, cycles of antagonism and accommodation 

engendered the beginnings of an unusual yet effective hybrid of 

lex s c r i p t a  and lex loci. Neither of these sources of law was 

popular, in the sense of originating from the plebeian classes or 

being designed for their use, As we have seen, E.P. Thompson8s 

mode1 of opposing law (proto-capitalist force in the transition 

to an industrial economy) and custom (the means to resist the 

encroachment of bourgeois hegemony through a defensive daim to 

ancient local practices that constitute law), does not apply to 

the case of early ~ewfoundland,'~~ The struggle in Newfoundland 

was  between competing forces within the law of the ruling elites. 

How local modes of governance developed can be understood only in 

the context of the socio-economic forces that formed the material 

basis of the island8s legal culture. Newfoundland did not have a 

class of landed gentry, professionals, or prosperous farmers with 

which to staff the magistracy. It had neither a local press nor 

an established group of trained lawyers and lacked the basis for 

a bourgeois public sphere in which to debate legal issues. And 

the resident planters and traders were politically outweighed by 

the West Country merchants, the majority of whom had little time 

for, or interest in, the local administration of justice. 

'" Thompson, Customs in Common, ch. 3 .  
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On the other hand, Newfoundland did have the regular and 

assertive presence of the royal navy. Naval officers were both 

willing and able to manage local government. When used to effect, 

the navy's efficient administrative apparatus provided a system 

of communication and transport to deal effectively with problems 

in the outports. As career officers of a comparatively high 

social standing without locally vested econornic interests, the 

governors successfully enforced their personal authority. During 

critical periods, governors used their junior officers to extend 

law and order beyond St. John's. Ultimately, the struggle for 

l ega l  authority was won by neither the justices nor the fishing 

adrnirals, but by the royal navy and its officers. 



Appendix 3.1 

The Newfoundland Commission of the Peace 

A new set of commissions of the peace was issued every three 
years at the beginning of a governorf s tenure. It was typically 
conferred by a naval officer, who brought a blank commission to 
the districts and then arranged for the names to be entered and 
for the candidates for office to take the necessary oaths. To be 
removed from office was - both literally and figuratively - to be 
struck off the commission. The position of keeper of the rolls 
brought additional emoluments and was in practice given to the 
most senior justice in each district. The section highlighted in 
italics comprises the regulations and orders that were specific 
to the Newfoundland version of the commission. The remainder of 
the commission is virtually identical to that used in Georgian 
England. 

'By Henry Osborn, Esqr. Governor and Commander in Chief in 
and over the Island of Newfoundland in America, the Fort and 
Garrison of Placentia, and al1 other Forts and Garrisons 
Erected or to be Erected in that Island. 

By virtue of the power and authority given and granted unto 
me by letters patents at Westminster the One and Thirtieth of May 
in the Second Year of the Reign of George the Second by the Grace 
of God, of Great Britain, France & Ireland, King Defender of the 
Faith, To constitute and appoint Justices of the Peace with other 
necessary officers and ministers for the better administration of 
justice and keeping the peace and quiet in the Island of 
Newfoundland in America. I do constitute and appoint you A.B.C. 
jointly and severally and every one of you, His Majestyf s 
Justices to Preserve the Peace in the Towns of [- blank -1 and 
parts adjacent thereto in the Island of Newfoundland in America. 
And to keep and cause to be kept al1 Ordinances and Statutes set 
forth and published for the good of the Peace & for the 
preservation thereof, in al1 and singular points withing the 
Towns of [- blank -1 and parts adjacent thereto. And to correct & 
punish al1 Delinquents in the said Towns of [- blank -1 and parts 
adjacent thereto, that shall do any thing against the forms of 
t h o s e  Statutes and Ordinances or any of them. And to make al1 
those who shall either assault the bodies or threaten to fire the 
houses of any or some of His Majesty's good People, to find 
sufficient security for their peaceable and good behaviour 
towards His Majesty and His People before some of you. And if 
they shall refuse to find such security then you shall cause them 
to be detained in His Majesty's Prison until they shall find such 



security. You or any two or more of you are authorized and 
appointed to enquire upon Oath of honest and legal men of the 
Towns and parts adjacent thereto aforesaid by which the truth of 
the matter shall better be known of al1 witchcrafts, 
enchantments, sorceries, magick-arts, transgressions, by 
fores talling, regrating, or extortions whatsoever, and if al1 and 
every other offences and malefaction of which the Justices of His 
Majesty's Peace may and ought lawfully to enquire, by whomsoever 
or howsoever done and committed, in the towns and parts adjacent 
thereto aforesaid or shall hereafter happen to be done or 
attempted. Also to enquire after al1 those who in the towns and 
parts adjacent thereto aforesaid, shall go or reside, or 
hereafter shall presume to go or reside in a riotous manner, or 
with an armed force against the Peace to the molestation and 
disturbance of His Majesty's People, and also of al1 Hucksters & 
al1 other singular persons who have offended or attempted or 
hereafter shall presume to offend or atternpt to offend, in an 
abuse of weights, or measures, or in selling victuals contrary to 
the form of the ordinances and statutes, or some one of them set 
forth and published, for the common benefit of His Majesty's 
Kingdom of Great Britain and the People thereof, and of 
whatsoever bailiffs, seneschals, constables, gaolkeepers, or 
other officers, who in the execution of their office (concerning 
the premises of some of them) have behaved themselves unduly or 
hereafter shall presume to behave themselves SO, or have been 
slack, remiss, or negligent, or hereafter shall happen to be so 
in the towns or parts adjacent thereto aforesaid, and of all and 
singular points and circumstances or other matters whatsoever or 
howsoever done and committed in the towns and parts adjacent 
thereto aforesaid or which shall hereafter happen to be done or 
attempted, which may more fully concern the truth of the premises 
or someone of them. And to inspect whatsoever indictments are to 
be taken (and are not yet terminated) before others lately 
Justices of Peace in the towns and parts adjacent thereto 
aforesaid; And to issue and continue processes thereupon against 
al1 and every one so indicted or may hereafter happen to be 
indicted before you, until they may be taken, or surrender 
themselves, and be outlawed. And to hear and determine al1 and 
singular felonies, witchcrafts, enchantments, sorceries, 
magickarts, transgressions, extortions, riots, indictments 
aforesaid; and al1 and other the several premises according to 
the Laws and Statutes of His Majesty's Kingdom of Great Britain 
(as in that case is wont or ought to be done) And to cashire and 
punish said delinquents and any of them for their faults and 
offences, by fines, redemptions or amerciaments, or in any other 
manner, as is usual or ought to be done, according to the Law and 
Custom of the Kingdom of Great Britain, or the tenour of the 
ordinances and statutes aforesaid. Always provided that if cases 
of difficulty shall chance to happen such as robberies, murthers, 



and felonies and al1 other capital crimes, you or any of you, 
shall by no means proceed to give judgment, but take particular 
care that al1 persons guilty of such capital offences be sent 
over to the Kingdom of Great Britain with witnesses, and 
sufficient proof of their crimes along with them. And therefore 
you and every one of you are hereby required that you diligently 
attend to the keeping of the Peace, of the ordinances and 
statutes and of al1 and singular other premises, and that you 
moreover appoint certain days and places, when you and every one 
of you shall meet to hold and keep general Quarter Sessions of 
the Peace, and to make enquiry, and to hear and determine a l 1  and 
every the premises and to do and fulfill them in form and manner 
aforesaid and to adjourn such sessions from time to time and from 
place to place as shall be most convenient for the dispatch of 
justice and necessary for the peace and welfare of His Majesty's 
subjects, according to the Laws and Customs of that part of the 
Kingdom of Great Britain called England, saving to His Majesty 
amerciaments and al1 other thing appertaining to Him. You or any 
two or more of you, by virtue of these presents may cause to 
appear before you at certain days and places, which you or some 
two of you as is aforesaid, shall cause to be known so many, and 
such honest and lawful men of this district by whom the truth of 
the matter may be more certainly known and enquired into, and 
furthermore you and every one of you are hereby required and 
directed to appoint as aforesaid General Quarter Sessions of the 
Peace, out of such the inhabitants and planters residing and 
abiding in the towns and parts adjacent thereto aforesaid, a 
pwoper number of constables and other ministers of justice as are 
necessary toward preserving the peace and quiet of His Majesty's 
subject. Provided also that no such person or persons or other 
officers and ministers so by you appointed, preswne or be 
suffered to act in such officers or places until he or they have 
taken the oaths mentioned in an Act passed in the lSt year of the 
reign of His Majesty King George the First, entitled An Act for 
the further security of the crown in the Heirs of the late 
Princess Sophia being Protestants and for extinguishing the hopes 
of the pretended Prince of Wales and his open and secret 
abettors; and also to make and subscribe the declaration 
mentioned in an Act of Parliament made in the 25th year of the 
reign of King Charles the Second, entitled An Act for preventing 
dangers which may happen from Popish recusants, and also have 
took such proper oath or oaths, as are usually taken in the 
Kingdom of Great Britain by persons executing such offices and 
trusts, which oaths and declaration you are jointly hereby 
authorized and empowered to aàminister and give to al1 and every 
person and persons who ought to take the same, according to the 
Laws and Customs of Great Britain, a n d ' t h a t  you nor a n y  of you do 
a n y  t h i n g  by v i r t u e  of t h e s e  p r e s e n t s  c o n t r a r y  o r  repugnant t o  
t n e  A c t  for Encouraging t h e  Trade t o  Newfoundland, passed i n  t h e  



IOch and l l th o f  the Re ign  of King W i l l i a m  the 3rd, nor  i n  a n y  
manner o b s t r u c t  the power thereby g i v e n  and g r a n t e d  t o  the 
Aàmira l s  o f  the Harbour o r  C a p t a i n s  o f  the s h i p s  of war, o r  a n y  
o t h e r  m a t t e r  o r  t h i n g  either p r e s c r i b e d  by the s a i d  a c t  o r  by 
such i n s t r u m e n t s  a s  you s h a l l  receive from me. B u t  t h a t  you now 
a n y  of you and your  s a i d  i n f e r i o r  o f f i c e r s  and m i n i s t e r s  whom I 
or you shall appo in t  amongst the p l a n t e r s  o r  i n h a b i t a n t s  r e s i d i n g  
o r  a b i d i n g  i n  the towns and p a r t s  a d j a c e n t  thereto a f o r e s a i d ,  be 
s t r i c t l y  r e q u i r e d  and e n j o i n e d  i n  a l 1  c a s e s  and t i m e  whenever 
n e c e s s a r y  t o  be a i d i n g  and a s s i s t i n g  t o  the u t m o s t  o f  their power 
t o  the commodore o r  conunanders o f  t h e  s h i p s  o f  war and t o  the 
s e v e r a l  Aàmiral s o f  their respective h a r b o u r s ,  i n  e x e c u t i n g  the 
s e v e r a l  good r u l e s  and o r d e r s  p r e s c r i b e d  by the s a i d  A c t  for 
Encouraging the Trade t o  Newfoundland. I d o  hereby s t r i c t l y  
require al1 and s i n g u l a r  the i n h a b i  t a n t s  and p l a n t e r s  o f  the 
towns and p a r t s  a d j a c e n t  t h e r e t o  a f o r e s a i d ,  t o  be o b s e r v a n t ,  
a i d i n g  and a s s i s t i n g  u n t o  you and every o n e  o f  you and the 
o f f i c e r s  and m i n i s t e r s  a p p o i n t e d  by you and every one o f  you in 
p r e s e r v i n g  the Peace and E x e c u t i o n  of the Powers and A u t h o r i t i e s  
herein c o n t a i n e d  a s  they w i l l  answer the c o n t r a r y .  Finally,  1 
have appointed you [- blank -1 keeper o f  the  R o l l s  of  the King's 
Peace i n  the sa id  towns and parts adjacent thereto,  and for that  
reason you are t o  order on the days and a t  the  places aforesaid 
al1 br ie f  s, processes, and indictrnents aforesaid,  to  come before 
you and your appointed assoc iates ,  that they may be inspected and 
determined i n  due course of Law a s  i s  beforesaid.  In testimony 
whereof 1 have hereunto a f f i x e d  m y  hand and s e a l ,  Given the day 
and date hereof . " 

Source: PRO, CO 194/8, pp, 228-32. 



Creating Legai Traditions : 

The Revolution in Government 

From 1749 to 1751 Newfoundland witnessed the single most 

important series of legal reforms undertaken prior to the grant 

of representative government. In what amounted to a revolution in 

government, Captain George Brydges Rodney, appointed governor in 

1749, launched an array of initiatives that reshaped both the 

forms and function of governance. His accomplishments have never 

been adequately addressed by Newfoundland historiand Governor 

Rodney's policies centralized goverment in a manner never before 

attempted,  and by the mid-1750s the royal navy had firmly staked 

its claim as the unquostioned arbiter of power and authority. The 

creation of a local collection of court records legitimized this 

process. Rodney oversaw the first efforts to establish a 

bureaucratic framework to facilitate the smooth operation of 

courts in St. John's and the outports. His tenure as commodore 

also witnessed the foundation of three courts that became pillars 

of the judiciary: the governorFs court, the surrogate courts, and 

t h e  court of oyer and terminer. In short, these administrative 

A recent  d i c t ionary  o f  biography contains  e n t r i e s  for  v i r t u a l l y  
every governor of  Newfoundland except Rodney. See D i c t i o n a r y  o f  
Newf oundland and Labrador  Biography. R .  H . C u f  f ,  ed .  (St . John8 s : 
Harry C u f f  Publ icat ions ,  1 9 9 0 ) .  As with many other facets of 
Newfoundland h i s t o r y ,  D.W. Prowse o f f e r s  the only  appraisal  o f  
Rodney8s administration. See History of Newfoundland, pp. 291-92. 
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reforms marked the commencement of the naval state that persisted 

into the 1820s. 

This chapter examines these reforms and their implication 

for the reception of law and the operation of local goverment. 

It also studies the ad hoc committees of merchants and prominent 

townspeople that were convened, ordinarily under the direction of 

a magistrate, to discuss local problems and to approve taxes to 

fund specific initiatives. The development of such practices is 

readily discernable, but the reception of English law represents 

a much thornier topic. Whereas some commentary was made on civil 

law, criminal law in Newfoundland went largely unremarked by both 

judges and goverment officials. Still, those in power displayed 

a shared understanding of how local institutions were supposed to 

work. Given the absence of evidence to the contrary, it appears 

that English statutes were in force in Newfoundland, ex proprio 

vigore, until the establishment of a local legislature. For 

property law and the law of master and servant, the courts were 

guided by specific statutes relating to Newfoundland; for 

criminal law, magistrates followed English jurisprudence. 

Regardless of the course of legal reception, the direction of the 

colonial state was unequivocally clear. In the second half of the 

eighteenth century, the island experienced the ascendency of the 

naval state. 



The Origins of Reform 

To understand the developments in the island's judicial 

administration, the political context in England must first be 

considered, Initiatives in Newfoundland coincided with the reform 

movement that swept London in the years following the peace of 

1748. Pushed by a wave of fear over rising urban crime and social 

disorder, the British government took the unprecedented step of 

establishing a parliamentary committee in 1751 to recommend 

changes to the criminal law. Public opinion and the press focused 

on the crime problem, and writers such as Henry Fielding and 

Samuel Johnson offered a mixed prescription of legal reform and 

penal retribution. Comprised of the prime minister, Henry Pelham, 

and other prominent politicians, the committee presented a wide- 

ranging report that linked social concerns, particularly vagrancy 

and brothels, to the need for more effective policing and 

punishment, The committee sponsored three main pieces of 

legislation: the Disorderly Houses Act; the Murder Act; and the 

Dockyards Bill, which stalled in the House of ~ o r d s . ~  

Jerry Bannister, "Assessing the Bloody Code: Movements Toward 
'Reform' of the Criminal Law in England, 1748-1752." (Paper 
presented to the Canadian and Atlantic Societies for Eighteenth- 
Century Studies, St. John's, October 1992); Nicholas Rogers, 
"Confronting the Crime Wave: The Debate over Social Reform and 
Regulation, 1749-1753," in Lee Davison et al., eds., S t i l l i n g  the 
G r u m b l i n g  Hive: T h e  Response t a  Soc ia l  and E c o n o m i c  P r o b l e m s  i n  
England ,  1689-1 750 (New York: St. Martin's Press, 1992) ; and, 
generally, Paul Langf ord, A P o l i  t e  and Commercial People:  England, 
1727-1 783 (Oxford: Oxford University Press, l989), pp. 155-62. 



The Dockyards Bill illustrated not only the goverment's 

efforts to find an alternative to transportation but also - and 

of direct consequence for Newfoundland - the willingness of the 

Admiralty to become actively involved in making crirninal justice 

policy. Led by Admiral Edward Vernon, the populist hero of Puerto 

Bello, the royal navy had figured prominently in English politics 

during Walpole's ministry, and most of its officers were not 

prepared simply to retire on half-pay after the peace of Aix-La- 

Chapelle. Though Vernon served on the committee of 1751, it was 

Lord Anson, the powerful Fixst Lord of the Admiralty, who was the 

patron of the Dockyards Bill and the driving force for reform in 

the royal navyo3 

From the First Lord's perspective, the Newfoundland station 

represented a useful tool for furthering his administrative and 

political aims. The power of the Admiralty Board rested in its 

ability to reward loyal followers, and its leaders - successively 
the Duke of Bedford, Lord Sandwich, and Lord Anson - carefully 

factored political patronage into their decisions. With numerous 

ambitious officers facing a dearth of prospects for advancement, 

the appointment as commodore of the islandrs squadron was highly 

See Horace Walpole, Memoirs of King George II. J. Brooke, ed. (New 
Haven: Yale University Press, 1985), vol. 1, p. 175. On Lord Anson 
and the royal navy in politics generally, see Lewis Namier, The 
S t r u c t u r e  of P o l i t i c s  at the Accession of George III (London: 
MacMillan, 1965), pp. 29-36; Kathleen Wilson, "Empire, Trade and 
Popular P o l i t i c s  in Mid-Hanoverian Britain: The Case of Admiral 
Vernon," Past and Present 121 (l988), pp. 74-109. 



valued. The flagship of the Newfoundland squadron, HMS Rainbow, 

was one of the coveted warships to remain in full commission: it 

was part of the convoy that escorted King George II to Holland in 

1750 and the following year hosted a forma1 inspection by the 

entire Board of Admiralty and a parade of dignitaries. In 

addition to bestowing a temporary promotion on a post-captain, 

the commission as commodore and thereby governor of Newfoundland 

brought the honorific title of Excellency, three years of secure 

employment, and the chance to earn extra incorne carrying freight 

on the return voyage from Lisbon to ~ortsmouth.~ The Newfoundland 

governor was also given the opportunity to meet officiais 

personally at Whitehall and to correspond confidentially with the 

First Lord of the Admiralty and the Secretary of State. 

It is not surprising that the Admiralty decided to appoint 

Captain George Brydges Rodney as governor of Newfoundland. In 

February 1749, when a controversy had erupted among officers over 

reforms initiated by Lord Anson, Captain Rodney sided with his 

mentor and supported the mini~try.~ Equally important, Rodney's 

political patron, the Duke of Bedford, was now serving as 

Secretary of State, whose endorsement was necessary because the 

For example, Rodney earned E570 by carrying freight in 1749. Like 
other governors, he dabbled in the fishery and earned some additional 
income by transporting cured codfish. See David Spinney, Rodney 
(London: Allen and Unwin, 1969), p. 99. 

~pinney cites Rodneyts stand during the February crisis as the 
determining factor in the decision to appoint him governor of 
Newfoundland. See Rodney, p. 94. 



governorship of Newfoundland was a Crown appointment. This 

remarkably strong political support ensured that, as governor of 

Newfoundland, Rodney would receive the full backing of the 

British government, When a committee at the Board of Trade met to 

consider Rodney's appointment in April 1749, the decision was a 

fait accompli, 

Rodney formally held the title of governor for only one year 

and resigned in 1750. He stepped d o m  because he had anticipated 

being elected to one of the boroughs controlled by the Duke of 

Bedford, but he retained his commission as captain of HMS Rainbow 

and commodore of the Newfoundland sq~adron.~ While Captain 

Francis William Drake of HMS Mercury was the titular head of the 

island's government in 1750-51, Rodney remained the unquestioned 

de facto governor throughout his three years at ~ewfoundland.' To 

the office of governor, Captain Rodney brought the reforming zeal 

of an ambitious officer looking for the chance to make his mark. 

Since the outbreak of peace left no opportunities to distinguish 

himself in action, the Newfoundland station represented the only 

immediate chance to impress his patronse8 

Rodney was eventually returned a s  an MP i n  the 1751 by-e lec t ion  f o r  
the Admiralty's pocket-borough of Sal tash .  

' Indeed, Rodney himself  l a t e r  stated that he "had the honour of being 
Governor of that Is land in the years 49, 50,  and 51." See  Spinney, 
Rodney, p. 98. 

On Rodney's reputat ion a s  an able adrninistrator and arnbitious 
officer, see, James Ralfe, The Naval Biography of Great  Britain 
(Boston: Gregg Press,  1972 reprint  of 1828 ed .  ) ,  v o l .  1, pp. 2-26.  



Rodneyfs administration reveals how individual initiative 

could transform the governance of a territory without a local 

legislature, His tenure as governor also demonstrated how 

political trends in London directly affected events in 

Newfoundland. In English politics the movement in favour of 

reform did not necessarily advocate greater humanitarian concern 

but rather a cornmitment to more effective government generally 

and more forceful criminal laws in particular. Although Rodney 

had a controversial reputation in his later career, in 1749 he 

acted in accordance with these reformist tenets. 

Commodore Rodney decided from the outset to undertake 

whatever measures were necessary to facilitate his 

admini~tration.~ Having previously visited ~ewfoundland as a 

lieutenant under Lord Vere Beauclerk, Rodney took great pains to 

prepare properly before leaving England. While HMS Rainbow was in 

the dockyard at Woolwich in March 1749, Rodney requested a series 

of improvements which betrayed a practical knowledge of 

conditions in Newfoundland. The Admiralty approved a number of 

changes to his flagship: 

Rodneyfs administration is chronicled in PRO, 30/20/1-26, known as 
the Rodney Papers. This remarkably detailed collection, perhaps the 
best of its kind, contains the logbook of HMS Rainbow (PRO, 30/20/4), 
and Roàneyfs letterbook as commodore from 1748 to 1752 (PRO, 
30/20/6). Despite its richness, it has not been utilized by 
Newfoundland historians. See Matthews, "History of the West of 
England - Newfoundland Fishery." (D.Phi1. Thesis, Oxford University, 
l968), p. 4 [bibliographie pagination] ; Rodger, Wooden World, p. 374. 



A steerage before the Great Cabbin at the bulkhead of which 
a small office for my clerk to keep my books and accounts 
in; a cabbin on the quarter-deck for the officers, the 
Taffrail being of a sufficient height to admit it; and a 
slight awning to the mizen-mast as the voyage to 
Newfoundland will require the peoples being sheltered from 
the Fogs and bad weather incident to those parts.1° 

The custom-built cabin for the commodore's clerk facilitated his 

additional duties as secretary to the governor and clerk of the 

courts at St. John's. It was in this room that the island's first 

systematic legal records were compiled. Over the next three years 

Rodney presided over a variety of projects, such as the building 

of a hospital at St. John's, the construction of a brewery to 

supply the navy, and the clearing of local land by his ship's 

Company. 

T h e  Beginning of Local C o u r t  Records 

In 1749 Governor Rodney created the island's first 

systematic repository for local documents. Known popularly as the 

"Colonial Secretaryts Letterbook," the collection of records 

begun by Rodney recast local government in ~ewfoundland." As we 

Spinney, Rodney, pp. 95-102 [quotation at p. 951 . 
There is no archival guide to the series, but the former director 

of the Provincial Archives of Newfoundland and Labrador, Mr. David 
Davis, gave an excellent oral introduction, and Ms. Patricia Kennedy, 
manuscript archivist at the National Archives of Canada, generously 
provided a written analysis of the collection. 1 wish to thank both 
Mr. Davis and Ms. Kennedy for t h e i r  expert and kind assistance. For 
one of the few discussions of the Letterbook's importance, see 
Prowse, History of Newfoundland, p. 314. The archiva1 reference is GN 
2/1/A. 



have seen, no formal court records were kept on the island prior 

to 1749: only documents sent directly to England or included in 

the Board of Traders heads of inquiry were preserved. The 

Letterbook is by far the most valuable archiva1 source for the 

study of early Newfoundland. Known publically since Judge 

Prowse's time, it has never been systematically used for 

eighteenth-century studies. Bound in annual volumes, it contains 

al1 of the materials cornpiled and collected by the governor's 

clerk: the court proceedings for St. John' s, with copies from 

many of the outport districts; governor's commissions and public 

decrees; official correspondence and court orders; and judicial 

warrants and commissions of the peace. While the records in the 

Colonial Office Papers overlap somewhat with the Colonial 

Secretary's Letterbook, only the latter holds the bulk of legal 

minutiae produced by local courts. It functioned in a rnanner 

similar to the collection of naval documents maintained by 

Rodney's clerk and its format suggests that it was similar to the 

type of military records commonly kept by officers in both the 

British army and royal navy.12 

The Letterbook institutionalized law and goverment in a 

manner never before attempted and formed the basis of an inchoate 

public sphere. Soon after its establishment, it became a public 

l2 Patricia Kennedy has pointed out that the Newfoundland Colonial 
Secretary's Letterbook shares many characteristics of the records 
kept in Quebec during the military regime (1759-64). Source: persona1 
communication, December 1993. 



registry for documents such as deeds, bills of sale, and 

indentures. In spite of officia1 British policy toward the island 

- in theory, Newfoundland was still nothing more than a seasonal 

fishing station - the island had acquired a vital criterion of an 

effective colonial state. It now had a written record of local 

law, separate from that kept by officials in London, and the 

basic framework on which to build a constitution based on a 

distinct legal culture, The creation of record-keeping 

facilitated the entrenchment of customary law by providing a 

written account of legal precedents. This process of recording 

local laws took place under the rubric of the common law; customs 

could be only local variations of the general law and could not 

breach any fundamental principle of the common law.13 

Over time the known customary laws of Newfoundland were duly 

recognized by the naval state. When Justice Reeves summarized the 

island's judicature in 1793, he affirmed that the customary law 

of Newfoundland should have the ascendancy as long as two 

conditions were met: the particular customs had genuine usage and 

were not irregularities or abuses of local noms.14 In his 

l3 Carleton Kemp Allen, Law i n  t h e  Making (7th ed. Oxford: Clarendon 
Press, 1964), ch.  2. 

l4 T h i r d  R e p o r t  from t h e  House o f  Commons C o m n i t t e e  to Enquire i n t o  
the S t a t e  of the T r a d e  t o  Newfoundland (June 1793), f. 148 [testimony 
o f  John Reeves] , in Sheila Lambert, ed., House of Cornons S e s s i o n a l  
P a p e r s ,  Volume 90:  Newfoundland, 1793-93 (Wilmington, DE: Scholarly 
Resources, l975), p. 386, In following this course, Justice Reeves 
was following standard English jurisprudence. See R . J .  Walker and 
M.G. Walker, The English Legal System (3rd edition, London: 



testimony before the House of Commons, Justice Reeves described 

how he had tried to record the many customs he had encountered 

while on the bench. He personally interviewed people to find out 

what had been practised earlier in the century. Reeves asserted: 

1 know of no other way of collecting together the usages and 
customs of that place; and when they are thus collected, 
they will become the law of the place, without needing any 
sanction from Paxliament, in the same rnanner as the Law of 
England is to be found in the books where decisions are 
reported. l5 

Reevesf comments came in the midst of several references to 

customs that had already been legally recognized. When officiais 

sought to ascertain the origins of the islandfs customary law, 

they consulted the Colonial Secretary's ~etterb0ok.l~ Within two 

generations, therefore, Rodneyfs Letterbook had entered the realm 

of antiquity. By chronicling the accumulation of case law, the 

Letterbook made possible the local developrnent of written legal 

knowledge. 

Butterworths, 1972) , ch. 3. 

l5 Third Report from the House of Commons, f. 149, in Lambert, ed., 
House of Conunons Sessional Papers, p. 387. 

l6 In its consideration of the customary right of servants to a lien 
on their masters8 fish catch, parliament relied upon a copy of the 
earliest extant orde r .  Titled Governor Rodneyfs Order, and dated 19 
August 1749, it was entered as an appendix into the cornmittee's 
minutes. See Third Report from the House of Commons Cornittee, f. 
192, in Lambert, ed., House of Conunons Sessional Papers, p. 430. 



Inventing Jurisdictions (1) : the Surrogate Courts 

Governor Rodney also transformed the practice of sending 

junior officers on cruises into a highly organized system of 

surrogate courts that reached into nearly every fishing village. 

Rodney began by formalizing the custom of using warships to 

administer law in the outports. Within a week of warping into St. 

John's harbour, he ordered his officers to patrol the 

Newfoundland coast and to cal1 at al1 the major outports. Captain 

Jonathan Knight in the sloop Saltash sailed south to visit 

cornrnunities along the Southern Shore and Placentia Bay, while 

Captain Francis Drake proceeded north in HMS Mercury along 

Conception and Trinity Bays, as far as Cape Bonavista. Rodney 

gave Drake and Knight written instructions to supplement their 

commissions from the Admiralty, and a blank commission of the 

peace to be bestowed on "men of probity and good character." The 

captains' forma1 responsibilities were to hear cases upon appeal 

from the fishing admirals and to ensure the enforcement of King 

William's Act. Informally, they were expected to settle al1 

outstanding disputes and to refer difficult cases to St. John's, 

where the governor would issue additional orders as circumstances 

dictated.17 

l7 PRO, 30/20/6, Rodney Letterbook. The manuscript is in its original 
state: unlike the Colonial Secretary's Letterbook, there are no page 
or folio references in this unbound archiva1 collection; specific 
references cannot be made beyond the applicable dates, if known. 



Governor Rodney decided to augment this arrangement with two 

additional floating surrogate courts. He informed the Aàxniralty 

that he had received a steady stream of complaints, from almost 

every part of the island, of illegal trading prôctices in the 

fishery and a general lack of law and order. Rodney reported, 

1 have been necessitated to hire two small vessels in each 
of which 1 have put a lieutenant and a sufficient number of 
men, with orders, one to repair to the Northern parts the 
other to the Southern, there to administer justice; settle 
and determine al1 disputes that may have arisen agreeable to 
the instructions 1 have given them on that head.18 

Treated at the time as a purely temporary expedient, this move 

marked a turning point in the history of the island's legal 

system. The royal navy had now explicitly committed itself to 

being the primary agency for the administration of law. With the 

practice of leasing local sloops - successive governors would 

contract the building of specifically-designed vessels, which 

became known popularly as the King's Schooner - the navy extended 

the goverment's reach into harbours and coves that the larges 

frigates had been unable to navigate. This signaled that the 

royal navy had becorne a dominant legal force unwilling to leave 

local governance in the hands of either fishing admirals or 

justices of the peace. Rodney centralized the process of 

information-gathering by hiring another sloop and sending a crew 

around the island to compile the data needed for the Board of 

Trade's annual heads of inquiry. 

PRO, 30/20/6, Rodney Letterbook. 



To confirm the legal authority of the officers sent on 

surrogate cruises, Rodney created a new jurisdiction. Unlike 

Captains Knight and Drake, the lieutenants to whom he had given 

the responsibility to convene surrogate courts had no conunission 

from the Admiralty to command a warship. Rodney therefore had his 

clerk draft two new commissions, which were given to Lieutenants 

Robert Falkland and Lord Belenden before they sailed from St. 

John's. As Falkland's commission records, the officers were given 

conspicuously broad powers: 

Whereas divers cornplaints have been made to me, by the 
inhabitants of the northern parts of this Island of many 
illegal practices committed by several people and the great 
want there of a proper person to administer justice, to 
prevent the like evil for the future. Being therefore 
convinced at your good sense integrity and judgement 1 do 
hereby require and direct you forwith to repair to Bonavista 
and the ports adjacent, and there hear and determine al1 
such causes as shall come before you agreeable to the 
commission herewith given to you. l9 

In his exhaustive report submitted to the British government in 

1789, Admiral Mark Milbanke testified that such commissions had 

no legal foundation but were nevertheless a mainstay of the 

island' s judicial regime . 20  

This surrogate's commission became a fixture of the 

Newfoundland legal system. Within a decade it had become as 

l9 PRO, 30/20/6, Rodney Letterbook. 

20 Admiral Milbanke's Report upon the Judicature of Newfoundland (31 
December 1789), if. 7-37, in Lambert, ed., House of Commons Sessional 
Papers, Volume 90: Newfoundland, pp. 71-101. 



standardized as the commission of the peace.'l Over fifty such 

commissions were issued in St. John's prior to 1791, when 

civilians began to be appointed alongside officers to the 

surrogate bench. Governor Milbanke's report gave a generic 

example of the surrogate's commission: 

1 do hereby appoint you [XXX] to be my Deputy or Surrogate, 
with full Power and Authority to assemble Courts within the 
District of [XXX] to enquire into al1 such Complaints as 
shall be brought before you, except such as are excepted in 
the Instructions annexed, and to hear and determine the same 
to a l1  Intents and Purposes as 1 myself might or could do by 
virtue of the Power vested in me.22 

Legally, of course, this conferred a power no greater than the 

governor's own appellate jurisdiction. But in practice the 

commission represented an authority superior to both the 

magistrates' commission of the peace and the fishing admirais' 

statutory prerogative. In effect, while in session the surrogate 

court was the highest jurisdiction in the districts outside St. 

John' S. 

The instructions that accompanied the surrogate's commission 

directed the officers to assume complete authority upon entering 

a harbour. As Rodney's orders to Lord Balenden illustrate, these 

included a wide range of responsibilities: 

21 See below, Appendix 4 . 3 .  

22 Admiral Milbanke8s Report upon the J u d i c a t u r e  of Newfoundland ( 3 1  
December 1789) , f. 14, i n  Lambert, e d . ,  House of Commons Sessional 
Papers, Volume 90: Newfoundland, p 78. 



13t - Herewith you will receive a commission giving you 
power to administer justice agreeable to the laws and 
customs of the country, and an Act of Parliament [King 
William's Act] . 
2 n d  - On your going into any port you are to summon the 
principal inhabitants and al1 his Majesty's officers civil 
and military, when you are to cause your commission to be 
read with al1 decency and respect. 
3rd - YOU will receive herewith a commission appointing 
justices of the peace for the District of Ferryland, which 
you are to deliver them, after administering to them the 
proper oaths, copies of which you will herewith receive. 
4 t h  - You are likewise to tender the oaths to al1 the 
inhabitants at the places you call in at, and procure exact 
accounts of the number of Protestants and Papists inhabiting 
each port. 
5'" - You will receive a general scheme of the fishery, 
which you are to fil1 up agreeable to the ports you call at. 
6 t h  - You are to take notice that al1 causes relating to the 
fishery are first to be heard by the Admirals of the 
respective harbours, the parties aggrieved have an appeal to 
you, but in case there is no Admiral in port, you are to 
decide the cause y~urself.~~ 

Significantly, the first clause placed the customs of the country 

on an equal footing with statutory law: it formally recognized 

the customary laws by which the island had been governed for 

generations. While Lord Balenden was ordered to uphold statute 

law, he was also expected to contravene it by hearing cases 

summarily when the fishing admirals were out to sea, a situation 

that occurred frequently during the busy fishing season. The 

surrogate's instructions tacitly acknowledged that King William's 

Act provided an insufficient basis on which to administer law. 

Naval officers represented the undisputed vehicle for 

transmitting the majesty of the law. Although the shift in legal 

23 PRO, 30/20/6, Rodney Letterbook. Emphasis Added. 
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powers had begun in the 1730s, the surrogate system became fully 

legitimized only under Rodney's tutelage. After 1750 the fishing 

admirals were no longer an independent force and never again 

challenged the governor's authority. In many instances, they were 

CO-opted into assisting the naval officersr courts. The justices 

of the peace also became absorbed into this naval regime, though 

the final process of amalgamating the civil/district and 

naval/surrogate systems took another decade to complete. 

Legal semantics remained eclectic. As late as the 1780s 

officers still employed a mixture of titles, most often Deputy 

Governor, to denote their surrogate's commission. Their 

proceedings cited a variety of terms - usually General Court or 

Surrogate Court of Sessions - to describe the same surrogate 

c o u r t .  Chief Justice Reeves speculated that the surrogacy had 

been an idea borrowed from admiralty  la^,^^ though the term was 

used commonly in ecclesiastical jurisdictions to denote proctors 

who convened courts on the authority of a senior judgem2' The 

island's surrogate court was, in fact, simply a more formal 

organization of judicial practices that had operated in various 

forms since t h e  turn of the century. As we have seen, the custom 

of using officers to settle disputes had been known since 

Larkin's report in 1701, but it was only in 1749 that the royal 

24  Reeves, History o f  the Goverment of Newfoundland, p. 154. 

25 W.R. Cornish and G. de N. Clark, Law and Society i n  England, 1750- 
1950 (London: Sweet & Maxwell, l 989) ,  p. 28. 



navy emerged as the acknowledged nexus of law and authority 

throughout Newfoundland. In short, Governor Rodney's successfuiiy 

recast the island's lex non s c r i p t a  as the king's law. 

Inventing Jurisdictions (2): the Govesnos8s Court 

Captain Rodney's next move was to establish a governor's 

court. A direct byproduct of the drive to centxalize authority, 

this third reform became an integral part of the island's 

constitution. Like the surrogates' proceedings, this court had no 

legal foundation beyond the governor's instructions and the 

appellate jurisdiction granted by King William's Act. In 1731 the 

solicitor general had ruled that the governor could not legally 

sit as a justice of the peace but could only appoint others to 

that of fice .'= However, if Rodney had been aware of this 
restriction, he entirely disregarded it. He created his own 

persona1 court at St. John's to hear and determine a variety of 

cases, both written petitions (many of which he could hear 

legally as appeals), and cornplaints brought viva voce in a manner 

similar to the sessions held by justices in the outport 

districts. Unlike the general courts convened by commodores in 

the 1710s, naval governors no longer shared the bench with the 

fishing admirais, though the St. John's justices often attended 

as assistants, 

26 See above, Chapter Three. 



In a treatise on Newfoundland law, Archibald Buchanan, a 

resident justice of the peace, offered by far the best surviving 

account of the governor's Buchanan began by noting that 

the governors had used their appellate jurisdiction granted by 

King Williamf s Act as a basis for hearing a wide range of cases, 

such as actions for the recovery of debtsmZ8 He then compared 

this prerogative to the powers wielded by governors of other 

British possessions: 

In the West India Islands the Governors have a commission to 
act as chancellors, and they hold courts of chancery - the 
Governors of Newfoundland have no such commission. In the 
West Indies, and on the continent of America, there is a 
complete establishment of courts of juàicature - similar to 
those in England - There is no such establishment in 
Newf oundland. 29 

Buchanan claimed that some Newfoundland governors presided over 

sessions very similar to courts of chancery, while others refused 

to exceed their specific appellate a~thority.~~ 

27 BL, Add. MSS. 38347, Archibald Buchanan, "Concerning Landed 
Property in Newfoundland." (unpublished treatise, 1786), ff. 373-88. 
In addition to serving as a JP, Buchanan worked as the island's 
senior comptroller of customs: see PANL, GN 2/1/A,  vol. 8, p. 357 
(appointment of comptroller of customs, 1782). 

2e Justice Reevesf history confirmed Buchanan's analysis. According to 
Reeves, "Every matter, civil, and criminal, used to be heard, and 
determined in open court before the governor." Reeves considered this 
to be a highly irnproper practice. See Reeves, History of the 
Government of t h e  Island of Newfoundland, p.  155 . 
29 BL, Add. MSS, 38347, Buchanan, "Concerning Landed Property in 
Newfoundland," f. 386. 

30 On courts of chancery and the administration of equity, see Cornish 
and Clark, Law and Socie ty  in England, pp. 2 6 - 2 7 .  



The custom of holdings governorf s courts had never been 

legally sanctioned. As Buchanan stated baldly: 

Some of the Governors of Newfoundland have held courts 
(known by the name of the Governor8s Courts) for determining 
actions of debt and causes of contested property, not 
properly cognizable by Justices of the Peace....The truth 
is, there is no court, legally established, at Newfoundland 
for determining questions at common law, which exceed the 
powers of Justices of the PeaceO3l 

Nonetheless, the governor's court operated as a central part of 

the judiciary until 1781, when an apptal in England challenged 

its legality, and subsequent governors were unwilling to risk 

being sued for rendering unlawful j~dgments.~~ Buchanan suggested 

that the British goverment formally give naval governors the 

authority to convene courts of judicature competent to hear 

actions at common law beyond the jurisdiction of justices of the 

peace. The most compelling reason to confer such a power on the 

governor was, he affirmed, the fact that "the people of 

Newfoundland are disposed to believe that the Governors have the 

power of holding courts of this sort, if they chuse to exert 

it."33 The customary governorfs court became entrenched in the 

island's legal culture in large measure because it had been so 

firmly established by Governor Rodney. 

31 BL, Add. MSS. 38347, Buchanan, "Concerning Landed Property in 
Newfoundland," f. 386. This statement of course excludes maritime law 
and the actions cognizable by admiralty courts. 

32 The demise of the governor's court is examined in Chapter Five. 

33 BL, Add. MSS. 38347, Buchanan, "Concerning Landed Property in 
Newf oundland, " f . 386. 



When Rodney inaugurated the governor' s court in 1749, he 

relied upon his persona1 authority to enforce its administration. 

As the Letterbook records, the opening of the first court in 

September 1749 comprised a public demonstration of the governor's 

power: 

The principal inhabitants and othexs being assembled, the 
oaths ... [were] administered to such of them as were 
willing to receive the same, after which the following 
petitions and complaints were presented to the Governor and 
read in the presence of the whole a~sembly.~" 

During this session Rodney heard five cases brought by written 

petition, attested to personally by the deponents, only one of 

which was attended by the defendant. One petition was for 

trespass, while the other four alleged instances of violent 

assaults: three of these charged a planter and his servants in 

Conception Bay with beating and whipping local fishermen; Rodney 

responded by ordering warrants sent to the district's magistrates 

to apprehend the accused and bring them before the next sitting 

of the court. When none of the defendants answered the summons, 

Rodney ordered warrants for contempt of court to be served by the 

justices of the peacee3' 

Effectively assuming the role of chief justice, Governor 

Rodney worked to ensure that the authority of his court was 

34 PANL, GN 2/1/A, vol. 1, p. 43. Rodney administered the oaths of 
allegiance, supremacy, abjuration, and declaration. 

35 The proceedings of the governorts court appear at PANL, GN 2/1/~, 
vol. 1, pp. 43-46.  



propewly respected. In a letter to the Conception Bay justices, 

who had not promptly acknowledged receipt of his warrants, he 

admonished them for neglect of duty and warned them never to do 

so again. His webuke illustrates the persona1 nature of the 

governor' s administration, on which his ref orms depended: 

Your behaviour in this affair has obliged me to reprimand 
you in this manner, for remember Gentlemen, 1 am sent here 
to administer Justice to Rich and Poor, without Favour or 
Partiality; you likewise by the oath you have taken, as 
Justices of the Peace, are obliged to do the same, in the 
neglect of which you will not only foreswear yourselves, but 
be liable to be severely punished, according to law, and you 
may depend upon it, 1 am not to be trifled with, in the 
execution of my office; this much I hope will su£ fice, to 
rernind you of your duty and make you more diligent in the 
execution thereof for the future. 36 

The governor's court heard twenty more civil suits, ranging from 

petitions for wages to disputes over property ownershipf before 

Rodney returned to England in October 1749. In addition, shortly 

before he left, the St. Johnf s justices held a general session of 

the peace. It is unknown whether Commodore Rodney attended this 

court - it seems to have functioned as an autumn quarter sessions 

- but it did proceed to hear three cases that had originated in 

the governor' s court. 37 Based on Rodney' s precedent in 1749-51, 

the governorrs court assumed primarily a civil jurisdiction and 

apparently never proceeded by indictment. It heard a wide range 

of causes and petitions involving misdemeanours, particularly 

-- 

36 PANL, GN 2/1/A, vol. If p. 44. 

37 PANL, GN 2/1/A, vol. 1, pp. 52-55 & 61-62. 



assault, many of which were then tried at the St. John's quarter 

sessions .38 

Acquiring a Court: the St. Johnf s Assizes 

Commodore Rodneyfs final reform was to lobby for an end to 

the system of sending suspected felons, along with witnesses, to 

England for trial. This campaign for a local court to judge 

felonies accorded with his broader reform programme but was 

spurred by having to deal with a homicide at Trinity. Captain 

Drake, who had been sent there on a surrogate cruise in August 

1749, was unsure of how to proceed and wrote to Rodney for 

instructions. Rodneyfs response reveals that he was well aware of 

how difficult it was to bring a murder suspect to justice: 

In regard to the affair of the murtherer, 1 must desire the 
Justices of the Peace will send me the affidavits of al1 the 
evidences concerned, if they think it will be sufficient to 
condem the prisoner; they must keep him in close 
confinement, and send me the reasons under their hands, 
wherein it will be detrimental to the evidences, should they 
be obliged to attend the prisoner to England, when 1 know 

It must be noted t h a t  Rodney w a s  w e l l  aware o f  t h e  l i m i t a t i o n s  of 
this c o u r t .  O n  3 October 1 7 4 9  he  heard  Miller v. Playters, i n  which 
the p l a i n t i f f  (a bankrupted merchant)  sued h i s  c l e r k  ( t o  whom h e  had 
given power of a t t o r n e y )  t o  r e c o v e r  h i s  e f f e c t s .  The de fendan t  
r e f u s e d  t o  coopera te  u n t i l  t h e  p l a i n t i f f  had g iven  him s u f f i c i e n t  
s e c u r i t y  t o  cover  E6075 drawn i n  b i l l s  of exchange. Rodney t h e n  
ruled: "The Cour t  having referred al1 these affa i rs  of Robert M i l l e r  
and L ione l  P l a y t e r s  t o  be de te rmined  i n  England as t h e y  are of t o o  
rnuch consequence and t o o  compl ica ted  i n  n a t u r e  t o  be de te rmined  
w i thou t  t h e  op in ion  of t h e  ablest lawyers." See  PANL, GN 2/1/A,  vol. 
1, p. 76. 



the whole circumstances of this business, they shall receive 
my further orders thereinO3' 

Rodney was also likely influenced by the local magistrates, in 

particular William Keen, who had long called for the British 

government to grant Newfoundland its own assize court. The 

normally acerbic Keen flattered Rodney as a governor, "who so 

well know[s] how to keep good order and Goverment amongst us."40 

From Woolwich, where HMS Rainbow had docked upon retuxning 

to England, Governor Rodney wrote to the Duke of Bedford to 

request that the power to try and punish capital crimes be given 

to Newfoundland. Stressing that he was acting at the behest of 

the island's principal inhabitants and traders, Rodney repeated 

the essential arguments made by Captain Lee in 1736. The practice 

of having tG transport prisoners and witnesses to England was far 

too cumbersome aad costly; potential witnesses were often 

unwilling to ccne forward; and, as a result, murders and 

robberies frequently went ~npunished.~' Complaints about the 

inadequacy of King William's Act had circulated in government 

circles since the early eighteenth century, When the magistracy 

was first established in 1729, the Board of Trade had recommended 

39 PANL, GN 2/1 /A,  vol.  1, p.  3 4 .  

40 Keen to Rodney (22 November 1749), quoted in Spinney, Rodney, p.  
91. 

" PRO, CO 194/12, p. 171. 



184 

that a judge be sent to Newfoundland with a commission of oyer 

and terminer. 

What set Rodney's initiative apart from previous efforts was 

his political position: his patron, the powerful Duke of Bedford, 

was Secretary of State. Bedford personally laid Rodney's letter 

before the Privy Council and successfully lobbied on its behalf. 

Early in 1750 he informed Dudley Ryder, the attorney general, 

that the King had provisionally approved the proposa1 to create 

some type of jurisdiction in Newfoundland to take cognizance of 

c a p i t a l  off en ce^.^^ As had happened during the failed bid for an 

assize court in 1738, the British goverment wanted a legal 

opin ion  on how to proceed without contravening King William's 

Act. 

The attorney general's report repeated the ruling given 

twelve years earlier. Ryder stated that King William's Act did 

no t  abrogate the royal prerogative to erect and constitute new 

c o u r t s  of justice in Newfoundland. He also took the liberty to 

relate how the matter had been considered and then rejected by 

the Privy Council in 1738.43 The Duke of Bedford ordered that 

instructions be drafted - to be laid before the King in Council 

before the departure of the fishing fleet - authorizing Captain 

a PRO, CO 194/12, p. 172. 

4 3  PRO, CO 194/12, pp. 172-73 (report of the 
January 1750) . A printed version of Ryder' s 
Chalmers, ed., Opin ions  o f  Eminent Lawyers, 

attorney general, 30 
report appears in 
pp. 5 4 1 - 4 2 .  



185 

Francis William Drake, appointed governor for 1750-51, to 

establish a court of oyer and terminer for the trial of capital 

crimes in Newfoundland. Worried about the legality of this 

measure, the Board of Trade asked the attorney general whether 

this new power could be given by instructions only or whether it 

had to be inserted in the governor's commission under the great 

~ e a 1 . ~ ~  Ryder argued that it had to be included in the 

commission, but the manner in which the governor exercised that 

power could be prescribed and limited by his instructions. Ryder 

suggested that the applicable clauses in the old instructions to 

Governor Vanbrugh could be simply inserted into those drafted for 

Governor Drake. 45 

The governor's instructions significantly limited the scope 

of the court of oyer and They were designed to check 

potential problems associated with the relative absence of legal 

experience and education in Newfoundland: the court could sit 

only once a year, during the governor' s residence; convicted 

felons could not be executed without the prior approval of the 

British government; and to ensure that 

4 4  PROt CO 391/57, p. 141 (minutes of the 
1750). 

the cabinet had the 

Board of Trade, 26 March 

" PRO, CO 194/12, pp. 175-76; Chalmerst ed., Opinions of Eminent 
Lawyers, pp. 542-43. 

4 6  PRO, CO 194/23# pp. 270-71; CO 391/58, p. 149 (minutes of the Board 
of Trade, 28 March 1750). The Board of Trade sent Bedford a copy of 
the 1738 commission and instructions, along with Ryder's annotations. 
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necessary information to decide whether to grant a pardon, a 

transcript of the trials of reprieved offenders had to be 

compiled and sent to L~ndon.~' Lastly, the Newfoundland court was 

prohibited from hearing any case involving alleged acts of 

trea~on.~' The Duke of Bedford laid the instructions before the 

King in Council, where they were accepted without amendment; an 

O r d e r  in Council promulgated the changes to the island's 

constitution in April 1750. Governor Drake accordingly received 

an amended list of instructions before setting sail with 

Commodore ~odney .49 Added to the usual heads of inquiry was a 70th 

article, which required Drake to provide an account of the 

proceedings of the assize court. 

4 7  The records of the court of oyer and terminer are discussed at 
length below, see Appendix A. 

4 8  Ryder added this last provision to the 1738 instructions: see 
Appendix 3.1. 

4 9  PRO, CO 194/12, p. 176; CO 391/58, p. 162. A copy of the Order-in- 
Council appears a t  PRO, CO 194/12, p. 177. For Drake's commission, 
see Appendix 4.2. 



Figure 4.1. The Administration of Law, 1750-1792 

T h e  Operation of the St. Johnf s Assizes 

In August 1750 Governor Drake made the necessary 

preparations for the first session of the court of oyer and 

terminer. H e  sent a memorandum to al1 the justices of the peace 

ordering them to erect public notices that the assizes would be 

held each year in September.so Al1 suspects and witnesses were to 

be brought to St. John's, presumably before the grand jury sat to 

PANL, GN 2/1kA, vol. 1, p. 111. 



consider bills of indictment. On 25 September 1750 Drake issued 

the first commission of oyer and terminer to seven men, five of 

whom were justices of the peace? Two days later the court of 

oyer and terminer held its inaugural session at St. John's, at 

which Lawrence Kneeves was tried for murder, convicted of 

manslaughter, and sentenced to be branded on the right band? 

This first trial displayed many of the characteristics that 

became part of the customs of the Newfoundland assizes. For 

example, during each trial the jurors withdrew to deliberate 

their verdict, Why this practice became an entrenched aspect of 

judicial procedure was never explained by the bench or the 

governor. Evidence suggests that the customs of the assizes were 

in part byproducts of the pressures of available legal resources. 

In the case of the practice of jurors' withdrawing, the reason 

for its adoption is discernable when considered in light of the 

conditions inside the St, John's court house. In 1786 the senior 

magistrates asked the governor to take steps to repair the 

building which served as the court house and gaol. Their petition 

explained, 

51 S e e  Appendix 4 . 3 .  

52 T h e  f u l l  sentence read: "the s a i d  Lawrence Kneeves t o  the gaol of  
St. John's aforesa id  f r o m  whence he came should be sent back and 
there remain till tomorrow twelve o'clock a t  noon, at which tirne 
before the  Court house he should be burnt i n  the  r ight  hand w i t h  a 
hot i r o n  markt with the letter R forfeit his goods and chattels 
paying the  charges of the Court and be set at liberty." See R. v. 
Kneeves, 1750 Assizes. 



The lower part of the building, which is allotted for 
the confinement of prisoners, consists only of two small 
apartments, and as persons committed for offences to be 
tried at the General Assizes are brought to this place from 
al1 parts of this Island, it frequently happens that 
offenders of different sexes are lodged in the same 
apartment; and persons committed for petty misdemeanors are 
confined in the sanie ce11 with those who have been convicted 
of crimes punishable with Death. 

The upper part of the building in which we hold Our 
Courts is equally insufficient and equally destitute of 
every conveniency - both Grand and Petty Juries when there 
is occasion for their attendance, are under the necessity of 
retiring to the Church, or to some dwelling house in the 
neighbourhood, there being no apartment in the Court house 
in which they can be ac~ommodated.~~ 

Although it is uncertain how many other aspects of the assizes 

were affected by the state of the court house, magistrates were 

clearly sensitive to the limited infrastructure upon which they 

could draw. 

Governor Drake followed his instructions to the letter. Two 

identical copies of the assize proceedings were made: one was 

inserted into the Colonial Secretaryfs Letterbook the day of the 

trial; the other was entered by Governor Drake into the returns 

to the heads of inquiryOs4 In the other articles Drake asserted 

that the justices of the peace were invaluable to the rule of law 

in Newfoundland, to which the planters had duly subrnitted. But he 

warned of the grave danger posed by the large numbers of Irish 

53 PANL, GN 2/1/A,  vol. 11, pp. 100-101. 

'' PANL, GN 2/1/A, vol. 1, pp. 192-97; PRO, CO 194/12, pp. 187-191 
(returns to the heads of inquiry, 24 December 1750). 
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Roman Catholics, al1 of whom were allegedly disaffected to the 

Crown and refused to take the oaths of allegian~e.~' 

Securing the  Power to Hang Offenders 

Against this backdrop of threatened unrest, Governor Drake 

successfully petitioned that Newfoundland be given the power to 

execute felons without the prior approval of the British 

government. In December 1750 Drake wrote to the Board of Trade to 

explain his case for this additional reform. While stressing the 

positive impact of the court of oyer and terminer, he argued that 

the restrictions on executing felons severely hindered its 

potential effectiveness. The problem was twofold: the lack of a 

sufficiently strong prison at St. John's meant that reprieved 

offenders - who would have to wait at least nine months for the 

British government's decision whether to grant a pardon - could 

escape or be rescued after the naval squadron departed in the 

autumn; second, because of the harshness of the Newfoundland 

winter and the poor condition of the prison facilities, the 

offenders who remained incarcerated were liable to die from 

exposure or hunger before the governor returned in the 

When a committee of the Board of Trade met in 1751 to draft the 

55 PRO, CO 194/12, p.  186. Sectarian t ens ions  are discussed in d e t a i l  
below, see Chapter Six. 

5 6  An extract of Drakets letter appears at PRO, CO 194/21, pp. 17-18. 
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governor' s instructions for the upcoming f ishing season, it 

resolved to pass Drake's request on to the attorney generaLS7 

The attorney general acceded to Governor Drake's request, 

but he recommended that the Newfoundland assizes be prohibited 

from hearing cases involving treason or prosecutions against 

officers of warships or mer~hantrnen.~~ Laid before the Privy 

Council in June 1751, the proposa1 and the attorney general's 

recommendation were accepted without amendment. Signaling a 

significant shift in policy, the Order in Council directed that 

the second article of the governor's instructions - which 

required the governor to transport al1 felons to England for 

trial, in accordance with King William's Act - be finally 

revoked. The governor was now empowered to proceed straightaway 

with the execution of offenders sentenced to death at the St. 

John' s assizes. 59 

This reform did not alter the island's status as a seasonal 

fishing station: the Privy Council directed Governor Drake to 

enforce the statutory regulations for the fishery. No move was 

made to amend King William's Act, which still stipulated that 

felons be tried only in England, nor to introduce legislation in 

'' PRO, CO 391/59, pp. 110-111. 
Issued 16 May 1751, the attorney genera18s opinion is reprinted in 

Chalmers, ed., Opinions of Eminent L a w y e r s ,  pp. 543-45. 

5 9  PRO PC 2/102, pp. 241-43, (Order-in-Council, 4 June 1751). See 
Appendix 4.1 for the governor's instructions. 
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parliament. The commission of oyer and terminer appeared, 

therefore, to contradict King William's Acte6' In 1775-76 doubts 

over the legality of the Newfoundland assizes arose in the minds 

of some prospective jurors, who refused to serve on the grounds 

that the assizes had never been properly establishedO6' But 

according to Governor Mark Milbanke, such protests were the 

exception, for the vast majority of men agreed to do their duty 

as jurors when called upon each autumnO6* 

T h e  Vexed Question: What L a w s  Were Enforced? 

The problem of delineating the reception of English law 

breaks down into the law of master and servant along with 

property law, on the one hand, and criminal law on the other. In 

the former case, the reception of law was relatively clear. Prior 

to 1775, the law of master and servant derived from common law, 

local customs (e.g. the law of wages and lien, which had been 

promulgated in 1749), and the statutes respecting vagrancy and 

disorderly persons, which magistrates used as authority for 

ordering corporal punishment for unruly servants, In 1775 

60 10 & 11 Wm. III, c. 25, S .  13 (1698-99). Section thirteen directed 
that a l1  suspected felons were to be brought to England for their 
trial. See above, Appendix 2.1. 

For examples of prospective grand jurors refusing to serve, see 
PANL, CO 194/33, pp. 93, 120-24; GN 2/1/A, vol. 6, p.  35. 

'* Admiral Milbanke's Report upon the  Judicature of Newfoundland (31 
December 1789), ff. 12-19, in Lambert, ed,, House of Commons 
Sessional Papers, Vol urne 90: Newfoundland, pp. 76-83. 



Palliserfs Act conferred a statutory law of master and servant 

specifically designed for the Newfoundland fishery. The 

regulations governing master-servant disputes were the most 

explicitly established aspect of the island's pre-1792 

constitution. Given the fishery's reliance on wage labour - and 

the concern repeatedly expressed by merchants over the need to 

control servants - this is hardly ~urprising.~~ 

The Newfoundland law of real property was a modified variant 

of English law. In 1793 Chief Justice Reeves argued persuasively 

that three types of title governed the island's law of property: 

grant, occupancy, and statutory prerogative. On the law of 

grants, Reeves asserted that they were issued by the governor or 

a surrogate. Reeves explained, 

These were made sometimes generally; sometimes to the 
grantee for life; and sometirnes to him and his heirs; they 
have of late years been considered as nothing more than 
grants during pleasure, or at the most, during the tirne the 
place granted was used for the fishery; and grants of late 
have been commonly expressed to be during the King's 
pleasure, and for the use of the fishery . . . . The grants, 
whether ancient or modern, contain no reservation of rent or 
any acknowledgment or consideration whatsoever; namely where 
a piece of land has been granted in consideration of another 
that had been taken from the grantee for building forts, or 
some other public service; there are several such grants, 
and they are considered as the best titles in the Island, on 
account of this consideration being expressed in them.64 

63 Palliser's A c t  is parsed below, see Chapter Seven. 

64  T h i r d  R e p o r t  f r o m  the House of Commons C o r n m i t t e e  to E n q u i r e  i n t o  
the State of the  Trade to Newfoundland (June 1793), ff. 158-59 
[testimony of John Reeves] , in Lambert, ed., House of Commons 
Sessional P a p e r s ,  V o l u m e  90: Newfoundland, pp. 396-97. 



194 

The second form of property holding, occupancy, conformed 

entirely to English law. According to Reeves, three-quarters of 

the land held in Newfoundland was by simple occupancy, with no 

written grant what~oever.~~ 

The third type of title derived from the statutes governing 

the fishery. Both King William's Act (1699) and Palliserfs Act 

(1775) regulated the possession of real property, The fundamental 

principle was that rights were contingent upon use: title to land 

lapsed when property ceased to be held in support of a fishing 

~peration.~~ Statute law reflected imperial policy: in theory, 

Newfoundland was merely a fishing station where a l 1  forms of 

property were devoted solely to the prosecution of the English 

migratory fi~hing.~~ In practice, local courts invariably dealt 

with a wide array of property cases. Archibald Buchanan captured 

the essential point: 

The property in land, thus established, may be conveyed to 
heirs, may be devised by will, may be disposed of by sale, 
may be let to tenants, may be adjudged to creditors in 
payment of debt - but it must, in al1 cases be employed, as 
the Act directs, in the business of the fi~hery.~' 

I b i d .  

66 10 & 11 Wm. III, c. 25 (1699); 15 Geo. III, c. 31, ss. 3-8 (1775). 

67 Imperia1 policy is best summarized in Matthews, Lectures on the 
H i s t o r y  of Newfoundland, ch. 12. 

68 BL, Add. MSS. 38347, Buchanan, "Concerning Landed Property in 
Newfoundland," f. 381. 
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The stipulation that real property must be held in conjunction 

with the fishery - and must not interfere with fishing operations 
- was neither completely nor consistently upheld. 

Governors periodically enforced the statutory restrictions 

to the letter of the law. In 1779 Governor Richard Edwards 

directed the civil magistrates to make a complete report of the 

houses in St. John's and to ensure that no new buildings were 

constructed without his permis~ion.~~ Edwards then ordered the 

high sheriff and the justices of the peace to arrange for the 

demolition of four houses deemed a nuisance to the migratory 

fisheryO7O Seven years later, in another wave of administrative 

initiative, Governor John Elliot published a proclamation 

forbidding new buildings to be erected below the Upper Path (what 

is now Water Street), without written authori~ation.'~ In 1757 

Governor Elliot ordered the high sheriff to inspect buildings 

before allowing any renovations to p r ~ c e e d . ~ ~  Yet the actual 

enforcement of the restrictions on real property can be easily 

o~erestirnated.'~ No more than twenty dwellings were ever 

'' PANL, GN 2/1/A, vol. 8, p. 79. 

70 PANL, GN 2/1/A, vol.  8, pp. 80-83, 103-05. 

7' PANL, GN 2/1/A, vol. 11, p. 65 (proclamation restricting buildings, 
1786) , p. 68 (proclamation reiterating King WilliamJ s Act, 1786) . 
'' PANL, GN 2/1/A, vol. Il, p. 242. 

73 McLintock exaggerated both the number of orders restricting 
property ownership and the degree to which governor's proclamations 
were actuall y enf orced . See Establishment of Consti tutional 
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destroyed by order of the governor: rnost residents of St. John's 

enjoyed their property in peace, regardless of its connection to 

the fishery; and those living in the outports faced even less 

regulation, leaving the common law preeminent. In effect, 

settlers enjoyed the right of possession v a u t  titre except in 

special cases where the courts found a property to be a nuisance 

to the fishery. 

Evidence suggests that the island's criminal law closely 

followed English jurisprudence. There were four basic sources of 

local law: King William8 s Act; the governor' s commission; the 

instructions authorizing the governor to constitute a court of 

oyer and terminer; and the commission of the peac.e As we have 

seen, King William's Act specified no punishments for 

transgressing its provisions. The governor's instructions and 

commission provided some basic regulations - e.g. no officer of a 

trading ship could be executed on the orders of the island's 

assize court - but contained little substantive law. And the 

commission of the peace actually conferred less authority than 

that given to English magistrates, since the Newfoundland 

justices had to work within the parameters of the 1699 Act. 

The assize bench was therefore left to follow whatever laws 

they deemed compatible with their commission of oyer and 

Goverment, esp .  appendix 5 .  

See Appendices 2.1, 3.1, 4.1, and 4.2. 



terminer, which stipulated only that they follow "Law and 

~ustice. "" This presumably referred to English law, and trial 

proceedings indicate that the judges were indeed following 

English practices. But to what degree magistrates felt bound by 

statutory law is entirely unknown. For example, no reference was 

ever made at the Newfoundland assizes to benefit of clexgy - no 

trial transcript records its invocation - but a number of 

offenders were branded for offenses, such as manslaughter, in a 

manner that suggests that they had been granted ~ l e r g y . ~ ~  Taken 

together, the evidence indicates that English cximinal law, in 

toto, was the law enforced throughout Newfoundland's courts. 

Overshadowing the reception of law was the fact that 

Newfoundland had no legislature in which to pass bills or to 

debate policy. Without an elected assembly or even a town 

corporation, the process of making local law fell to the governor 

and the judiciary. Measures that worked and caused the fewest 

problems were adopted; the task of reshaping English law through 

colonial legislation, which occupied a salient feature of 

politics in most British colonies, did not apply to Newfoundland 

until after 1832." The question of reception is interesting, 

75 See Appendix 4.3. 

7 6  The operation of the a s s i z e s  is  d i scussed  i n  Chapter Seven. 

" O n  the  c o l o n i a l  r e c e p t i o n  of Engl i sh  law, see David Bell, "The 
Reception Quest ion  and the C o n s t i t u t i o n a l  C r i s i s  o f  the 1790s i n  New 
Brunswick, " University of  New Brunswick Law Journal 29 (1980), pp. 
157-72; Barry C a h i l l ,  "How F a r  English Laws a r e  i n  Force Here': Nova 



then, not because it w a s  contested, but because it received 

virtually public cornent prior the nineteenth century. 

independent press to monitor the judiciary, the 

islandfs courts interpreted the varying sources of law according 

to local imperatives. 

Governors and naval officers applied customary law wherever 

possible. In August 1751, for example, Commodore Rodney ordered 

Captain  Knight, commander of the sloop Saltash, on a surrogate 

cruise, to settle a complaint against a justice of the peace for 

unlawfully ordering the seizure a planter's fish catch as 

security for a debt. Rodneyfs instructions effectively summarized 

the law of wages and lien that was central to the fishery: 

As the justices of the peace are not upon any account to - 

concern themselves in causes relating to the fishery, which 
by the Act of Parliament are to be under the cognizance of 
the Fishing Admirais, with an appeal to the captains of His 
Majestyf s Ships who are finally to determine the same, 1 
must therefowe desire you will take the complainants under 
your protection, and if you find their case-as represented, 
donft doubt but you will do thern ample justice in causing 
their effects to be restored, as the servantf s debts 
according to equity and the custorn of the country are to be 
first paid, and likewise reprimand the justice of the peace 
for presuming to act out of-his ~~here.'~ 

Such involvement in local government extended to setting the 

annual price of codfish and the rates of servants' wages. In 

Scotia8 s First Century of Reception Law Jurisprudence, ff University of 
N e w  B r u n s w i c k  Law Journal 42 (1993), pp. 115-53; Jim Phillips, 
"'Securing Obedience to Necessary Lawsf: The Criminal Law in 
Eighteenth-Century Nova Scotia," Nova S c o t i a  Histor ical  Review 12 
(1992), pp. 87-124. 

7 8  PRO 30/20/6, Rodney Letterbook. 



September 1751 George Garland, the justice of the peace for 

Harbour Grace, petitioned Commodore Rodney on behalf of local 

merchants for permission to lower wages because of the season's 

poor fish catch. As a civil magistrate in Newfoundland, Garland 

was prohibited from such action, but Rodneyfs jurisdiction also 

did not permit him legally to hear petitions other than appeals 

against the fishing adrnirals. Still, Rodney gave his judgement 

without hesitation: '1 can by no means approve of it, as both 

equity and law declare the labourer to be worthy his hire." He 

then asked, rhetorically, "had the season been good in proportion 

as it has proved bad, would the merchants or boatkeepers have 

raised the men's ~ages?"'~ This statement was not a manifestation 

of anti-merchant bias so much as it was simply a reflection of 

Rodneyfs conception of the commodore's responsibility to act as 

the de facto chief justice of ~ewfoundland.~~ 

For some civil magistrates, the laws in force in 

Newfoundland were no different from those in England. For 

example, Samuel Harris, a justice of the peace in Trinity, kept a 

meticulous record of petty and quarter sessions, and al1 the 

warrants issued and proceedings held out of sessions in 1757- 

For the argument that naval officers shared a marked bias against 
merchants, see John Crowley, "Empire versus Truck: The Officia1 
Interpretation of Debt and Labour in the Eighteenth-Century 
Newf oundland Fishery, " Canadian His tor ica l  Review 70, 3 (September 
l989), pp. 311-12. 



58." Harris and the other district magistrate petitioned the 

governor for permission to use local fines to build a gaol and 

requested that a sheriff be appointed for Trinity. The practice 

of impaneling juries without a sheriff, they warned gravely, was 

contrary to English law and "seems to us not to be strictly 

legaLNsz Harris performed his duties as if he were in an English 

county. He issued detailed instructions to the constables on how 

properly to raise a hue and cry and to serve a ~apias.'~ When he 

sat at quarter sessions, the trial jury practised pious perjury 

to convict a man of the misdemeanour of petty larceny rather than 

the felony of theft over a shilling.84 

Harris was apparently entirely unaware that he could not 

legally hear any case outside of criminal offenses and breaches 

of the peace. The list of thirty-nine warrants, recognizances, 

Harris formalized the quarter sessions records as a separate part 
of the minute-book, titled: "General Quarter Sessions of the Peace 
holden in Trinity Harbor for the said District on the thirteenth and 
thirty first of March in the thirty first year [of George II]." 

Letter to Governor Richard Edwards, dated 29 September 1758 and 
copied into the minutes, ~rinity District (PANL, GN 5/4/B/1, box 1). 

E3 Entered into the back of the minute-book, Harris's three-page 
instructions were titled: "INSTRUCTIONS FOR THE CONSTABLES OF THE 
DISTRICT OF TRINITY,ll which he introduced as: "Your duty is, chiefly, 
to refrain, or quel1 al1 such as in your presence or within your 
juwisdiction, & limits; by deed or word shall go about to break the 
peace. To make'hue and cry after murderers, robbers and other felons: 
And to execute al1 warrants and precepts to you directed; from 
justices of the peace and superiox officers." See PANL, GN 5 / 4 / B / 1 ,  
box 1. 

See R .  v. Barret, 1758 Quarter Sessions [undated], Trinity District 
(PANL, GN 5/4/8/1, box 1). 
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and orders issued out of sessions from October 1757 to September 

1758 included an order to adjust a merchant's account, three 

orders to settle servants' wages, and a warrant of distresd5 

Although Harris's careful attention to record-keeping was perhaps 

unusual, his excursions into civil law were not. As we shall see, 

the custom of magistrates settling disputes in the fishery - in 

particular suits for wages and breach of contract - continued 

until 1775, when it was recognized in Palliser's 

Government, Taxation, and Local Assemblies 

Throughout this period, the British government remained 

unwilling to grant Newfoundland any form of representative 

goverrunent beyond grand and petty juries. In place of such formal 

institutions as a town corporation, a number of local customs 

emerged to meet the needs of those in power. By the late 

eighteenth century, the practice of using ad hoc meetings of 

planters, rnerchants, and magistrates to approve local taxes and 

other initiatives had becorne well entrenched. Governors 

T h e  o n l y  one of i ts  kind f o r  e a r l y  Newfoundland, t h i s  list was 
e n t e r e d  s e p a r a t e l y  by H a r r i s  a t  t h e  back of  t h e  minute-book, w i t h  t h e  
t i t l e :  "The Warrants I s sued  Adjud ica t ions  Made and the  Other J u d i c i a l  
Proceedings had Out of t h e  Sess ions :  B y  Saml. Harris, One of h i s  
M a j e s t y ' s  J u s t i c e s  o f  t h e  Peace f o r  t h e  D i s t r i c t  o f  T r i n i t y  i n  
Newfoundland (Copied from h i s  Records) .  1 t h e  abovementioned Samuel 
Harris do under my Hand c e r t i f i e  unto  al1  whom i t  d o t h  o r  may concern 
t h a t  t h i s  is a t r u e  copy of t h e  record o r  mernorial kep t  by me. Sam 
Harris." The r eco rds  run  from t h e  beginning of 1757 t o  t h e  end of  
1758:  see PANL, GN 5 / 4 / B / 1 ,  box 1. 

See below, Chapter  Seven. 



encouraged magistrates to collect duties to fund construction of 

court houses and jails, or to defray costs arising frorn criminal 

trials, throughout the island's districts: Placentia (1757-581, 

Harbour Grace (1765, 1771), St. John's (1772-73), Bonavista 

(1774-75), Bay Bulls (1775)' and Trinity (1758, 1777-78) 

Following the precedent set in the early 1730s, the grand jury 

played no forma1 role in these proceedings. 

This system of local taxation did not produce any known 

complaints or controversies among the propertied classes. Taxes 

were regularly raised locally in Placentia, for example, where 

magistrates routinely convened meetings during the annual sitting 

of the Surrogate Court. As the minutes of the Placentia court 

indicate, warrants for tax collection comprised a standard 

element of the naval surrogate's jurisdiction: 

Whereas upon the representation of the principal inhabitants 
that a tax is absolutely necessary for the repairing of the 
gaol, keeping up the railing of the church yards, the 
support of the poor, and other necessary services for the 
publick that may occur, [the court has] ordered a tax of two 
shillings to be levied on every boatkeeper, fisherman, and 
servant employed in the fishery in the district of 
Placentia, for the above services to be continued for one 
year only . as 

PANLI GN 2/1/A, vol. 2, pp. 338-39 (Placentia); vol. 3, pp. 317, 
329 & vol. 5 1  pp. 45, 140 (Harbour Grace); vol. 5 ,  pp. 58, 78-87 (St. 
John's) ; vol. 5, p. 207 & vol. 6 ,  pp. 67-78 (Bonavista); vol. 6, p. 
71 (Bay Bulls); vol. 2, pp. 437-38, 475-78 & vol. 7 ,  p. 33 (Trinity). 

PANL, GN 5/4/C/l, Placentia District Court Records, (minutes for 21 
September 1772). For other instances of local taxation in Placentia, 
see the court minutes for 2 October 1760, 6 September 1769, 25 
September 1770, 1 September 1773, 11 July 1774, and 18 September 
1776. 



In other instances, governors authorized the justices of the 

peace to use fines to pay for public works. 

The use of meetings and petitions was a long-established 

f o r m  of governance in St. John8 S. The practice of striking 

cornmittees to deal with local problems dated back to 1711, when 

Capta in  Joseph Crowe presided over a series of public meetings 

attended by merchants and the other prominent townspeople, which 

approved local by-la~s.'~ Raising taxes without the approval of 

an elected assembly appears to be prima facie taxation without 

representation - a practice widely condemned as unconstitutional 

- and a recen t  study portrays such levies as extraordinary and 

illegal measures.gO But this view distorts the legal context in 

which the island's government operated. The Declaratory Act of 

1778 applied only to taxes levied by the king and parliament of 

Great Britain, leaving colonial assemblies relatively free to 

impose local asses~rnents.~~ Whether an ad hoc committee 

constituted an equitable form of representative goverment is 

debatable, but it certainly was not without precedent. 

85 PRO, CO 194/5, pp. 26-27. Titled "Captain Crower s Laws," a printed 
version appears at Prowse, History of Newfoundland, pp. 271-72. See 
also D.B. Quinn, "Josias Crowe," DCB, vol. 2, pp. 163-64, and above, 
Chapter Two. 

Bob Reece, "\Such a Bandittif : Irish Convicts in Newfoundland, 
1789. Part 1," Newfoundland S t u d i e s  13, 1 (Spring 1997), p.  13 

9i 18 Geo. III, c. 12 (1778). On the distinction between interna1 and 
external taxation, see Bernard Bailyn, The I d e o l o g i c a l  O r i g i n s  of the 
American Revol u t i o n  (Snd e d .  Cambridge, Mass . : Harvard University 
Press, l99S), pp. 209-21. 



Local goverment was operated by and for the propertied 

ranks of Newfoundland society. If their interests were seriously 

threatened, merchants would meet together to discuss how to 

respond. For instance, when the landing of a shipload of Irish 

convicts created a crisis in St. John's in the summer of 1789, an 

assembly attended by prominent merchants debated what course of 

action to take. Merchants influenced but did not control such 

proceedings. In fact the meeting held in July 1789 resembled an 

assize session more than anything else: the thirteen men who 

signed the petition included two commissioners of oyer and 

terminer, the high sheriff, and four grand jurors; three others 

had served on previous grand j~ries.~' Merchants and prominent 

planters had long been involved in judicial administration - as 

we have seen, they had temporarily established their own court in 

1723 - and met regularly with the governor to settle disputes 

over wages and prices, though they were notoriously reluctant to 

serve on juries during the summer fishery. 

92 PANL, CO 194/41, pp. 31-32. The signatories to the petition were: 
William Gaden (commissioner of oyer and terminer); Adam McGlashan 
(grand juror in 1790); Alexander Stuart (grand juror); Richard Reed 
(grand juror); Henry Phillips (high sheriff); Nathan Phillips (agent 
to a merchant house; grand juror in 1786); James Stokes (English 
merchant; grand juror in 1788) ; William B. Thomas (English merchant) ; 
Robert Tremlett (English merchant; grand juror in 1788); John Gleeson 
(Irish merchant); Marmaduke Hart (grand juror); Hugh Rowe & Son 
(English merchants; Thomas Rowe was a grand juror); and John Rogers 
(commissioner of oyer and terminer). For the grand jury lists, see 
PANL, CO 194/38, p. 19 (1788), p. 151 (1789), p. 262 (1790); for the 
comrnissioners of oyer and terminer, see PANL, GN 2/1/A, v o l .  12, p. 7 
(1789); and on the merchants, see Keith Matthews, Profiles of Water 
Street Merchants (St. John's: Maritime History Group, Mernorial 
University of Newfoundland, 1980), passim. 



Merchants rarely became actively involved in goverment 

unless their interests were threatened. Habitually fractious and 

often divided, they united when faced with a common threat, 

blurring the line between private rights and public justice.93 

They presented petitions on an array of issues, from local 

taxation to the maintenance of coastal defensesOg4 With few 

exceptions, Newfoundland merchants considered themselves to be 

British, sharing a basic principle of political ideology: a 

cornmitment to securing the protection of p r ~ p e r t y . ~ ~  This led 

them to resist efforts to impose commercial taxes. In 1772, for 

example, local merchants refused to pay the customs house fees at 

St. John's. The governor warned that those who did not pay the 

fees would "answer the contrary at their peril," but no one was 

ever prosecuted or publically a d m o n i ~ h e d . ~ ~  

93 On the historiography of the merchants, see Sean Cadigan, 
"Planters, Households and Merchant Capitalism: Northeast-Coast 
Newfoundland, 1800-1855," in Daniel Samson, ed., C o n t e s t e d  
Countryside: R u r a l  Workers and Modern Society i n  A t l a n t i c  Canada, 
1800-1950 (Fredericton: Acadiensis Press, 1994), pp. 151-59. 

94 For examples of merchantsr petitions, see PANL, GN 2/1/A, vol. 1, 
p. 250 (wages, 1751); vol. 4, pp. 14-17 (customs house, 1766); vol. 
7, p. 60 (vice-admiralty court, 1777); vol. 7, pp. 92, 105, 120, 132, 
139 (defense works, 1778) ; vol. 10, pp. 38, 40-43 (fish prices, 
1784); vol. 12, p. 235 (convoys, 1793); vol. 12, p. 243 (British army 
garrison, 1794) ; vol. 12, p. 356 (naval impressment, 1795) . 
95 This isI ~bviously~ an oversimplification, for British historians 
have long debated the nature of eighteenth-century political 
ideology. A standard account appears in H.T. Dickinson, Liberty and 
P r o p e r t y :  P o l i  t i c a l  Ideology i n  E i g h t e e n t h - C e n t u r y  Bri t a i n  (London : 
Methuen, 1977), chs. 6-8. 

96 PANL, GN 2/1/A, vol. 5, p. 59 (Proclamation of Governor Shuldham, 
24 June 1772). 
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Until the 1820s süch acts of pofitical independence did not 

seriously challenge the authority of the naval state. Merchants 

were in fact seen as the principal source for funding public 

works. In 1791, for example, Governor Milbanke rebuked the 

justice of the peace in Trepassey for using the district's funds 

to pay for maintaining the local fort, pointing out that the fish 

merchants should pay for any necessary repairsOg7 However, when 

the British government moved to impose new import duties on 

Newfoundland in 1827-28, merchants mobilized politically in a 

manner never before seen. They organized petitions, joined a 

coalition battling for political reform, and campaigned for a 

colonial legislature. They also engaged in protest actions, 

refusing to allow their ships to carry the mail because it might 

contain orders relating to the tax. Their participation in the 

reform campaign transformed local politics and eventually 

precipitated the grant of representative government in 1832.9a 

Conclusion 

The revolution in government that occurred in the mid- 

eighteenth century presents an apparent paradox. On the one hand, 

'' PANL, GN Z/l/A, vol. 12, p. 112 (Milbanke to Isaac Follett, 27 
September 1791). 

96 These developments are discussed below, in Chapter Five, and are 
explored at length in Jerry Bannister, "The Campaign for 
~epresentative Goverment in Newfoundland," Journal of the Canadian 
~ i s t o r i c a l  Associat ion 5 (1994)' pp. 22-27. 
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in the aftermath of Commodore Rodneyf s reforms, the islandfs 

judicial administration was placed on a far more structured 

footing than ever before. It had three formally-constituted 

courts, each of which was based on authority conferred via 

written commission. It also had, for the first time, a local 

repository for legal records that provided the means to register 

judicial actions and to preserve a wide range of documents. Using 

the Letterbook system, the governor was able to increase his 

level of communication with, and supervision of, outport 

justices. By 1750 he could also send naval magistrates on 

surrogate cruises in schooners small enough to get into most 

outports and to navigate safely along the coast. Bringing the 

majesty of English law to the outports stretched along the 

numerous bays, officers convened courts that settled al1 

outstanding disputes. 

On the other hand, the process of formalizing and expanding 

legal power was based largely on customary authority. The 

surrogate courts - the workhorse of the islandfs judiciary for 

the next seventy-five years - had no basis in written law other 
than the appellate jurisdiction granted by King William's Act. 

Rodneyrs reforms actually contravened several tenets of imperial 

policy and statutory law, such as the fishing admiralsf primary 

role in settling fishing disputes. Neither statute nor 

prerogative writ supported the creation of the governor's court, 

though it soon became an entrenched institution. The invention of 
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the Letterbook was entirely Governor Rodney's own prerogative, 

regulated by no known laws or ordinances. And the assemblies 

attended by magistrates, rnerchants, and other prominent 

townspeople were merely ad hoc measures taken to meet specific 

local needs. 

The solution to this puzzle lies in the malleable nature of 

common law and local custom. Whereas customary authority afforded 

governors relative freedom to take the steps they deemed 

necessary at the same time as conferring legitimacy, the common 

law provided the basis of jurisprudence at every level. A 

distinct legal culture grew out of the interplay between custom 

and common law, meshing civil and naval authority into a single 

administrative regime. This development was due fundamentally to 

the presence of the royal navy: the warships that arrived each 

summer provided the material and cultural resources upon which 

the edifice of law was built. The naval state that emerged after 

1749 bore little resemblance to the image of quarter-deck justice 

because it operated within the basic framework of English common 

law. 



Governor's Instructions, 1738-1751 

What follows is an extract of the article in the governorfs 
instructions authorizing him to constitute a court of oyer and 
terminer in Newfoundland. Drafted in 1738, it was deleted by the 
Privy Council, inserted as the 70th article in the instructions 
given to Governor Drake in 1750, and revised in 1751. 

"Whereas we have thought fit by Our commission to you for 
the Goverment of our said Island of Newfoundland, to give and 
grant unto you full power and authority to constitute and appoint 
judges and in cases requisite Commissioners of Oyer and Terminer, 
[Here, for the 1750 instructions, the Attorney  General inserted: 
for the hearing and determining a l1  criminal causes, treason 
excepted] Justices of the Peace and other officers and ministers 
fox the administration of justice, with power also to pardon 
offenders and to remit al1 offences, fines and forfeitures wilful 
murder only excepted, in which case, you have likewise power on 
extraordinary occasions to grant reprieves. 

It is our express will and pleasure that you do not appoint 
any such Cornmissioners of Oyer and Terminer to meet or hold 
Assizes more than once a year and that only during the time you 
or the Governor of the Island for the tirne being shall be 
resident there and that you do not suffer any criminal to be 
deprived of life or limb by any sentence of such Court, but in 
al1 cases you shall reprieve the criminal until Our pleasure be 
known therein. [Here, for the 1751 instructions, the Privy 
Council replaced the underlined passage with: And i t  is our 
eapress v i l1  and pleasure that you &-not suffer any o f  the 
officers o f  our ships of war or o f  any of the trading ships of 
our subjects which sha l l  happen to be there to  be there to  be 
deprived of  life or  limh by any sentence o f  such Court but i n  
such case you shal l  reprieve the criarina1 unti l  our pleasure be 
known thereon. And you shal l  take especial care, that a l 1  
persons guil ty  o f  treason be sent over t o  this our Kingdan, vith 
witnesses and suff ic ient  proof o f  the crime along w i t h  them. ]  And 
it is also Our express will and pleasure that you do with your 
answer to the foregoing enquiries return also a full account of 
what you shall have done in pursuance of this power of appointing 
Judges, what proceedings have been had before the said Judges, 
what obstructions or difference you or they have met with (if 
any) in putting the said powers in execution, and which way you 
conceive we rnay contribute to render it more useful and 
beneficial to a l 1  our subjects residing in Newfoundland or 



resorting thereto. And particularly that you do by the first 
opportunity send unto us by one of our principal Secretaries of 
State and to our Commissioners for Trade and Plantations a Report 
of al1 the proceedings in cases where any person is sentenced to 
the loss of life or limb, in order that the same may be laid 
before us in council for Our pleasure thereon." 

Sources: PRO, CO 194/21, pp. 7-12 (original instructions drafted 
in 1738); vol, 12, pp. 15-16 (report of attorney general in 
1750) ; vol. 12, p. 175 (amendments proposed by the attorney 
general in 1750); vol. 21, pp. 17-18 (amendments proposed by the 
attorney general in 1751) ; vol. 13, pp. 1-2 (copy of Privy 
Council minutes in 1751); and PRO, PC 2/102, pp. 241-43 (Order- 
in-Council, 4 June 1751). 



The Governorf s Commission 

This commission was normally granted to the officer appointed to 
serve as commodore of the Newfoundland station. Upon the approval 
of the Privy Council, he received the title of governor, and 
usually served a three-year term concurrently with his Admiralty 
commission as commodore. Issued only once, the governor' s 
commission was promulgated when the squadron first arrived in St. 
John's harbour and again by his junior officers when they 
convened a surrogate court in an outport. 

"George the Second by the Grace of God of Great 
Britain, France and Ireland King, Defender of the Faith 
and so forth, To our trusty and well beloved, Francis 
William Drake Esquire, Greeting. 

Whereas We dia by our Letters Patents under our Great Seal 
of Great Britain bearing date at Westminster the twenty sixth day 
of January in the twenty third year of Our Reign constitute and 
appoint you the said Francis William Drake to be Our Governor and 
Commander in Chief in and over the Island of Newfoundland in 
America Our fort and garrison at Placentia and al1 other forts 
and garrisons erected and to be erected in that Island for and 
during our will and pleasure as by the same letters patent 
relation being thereunto had may more fully and at large appear. 
Now know you, that we have revoked, determined and made void the 
said recited Letters patent and every clause, article and thing 
therein contained and we reposing especial trust and confidence 
in the prudence, courage and loyalty of you the said Francis 
William Drake of our especial Grace certain knowledge and meer 
motion have thought fit to constitute and appoint and by these 
presents do constitute and appoint you the said Francis William 
Drake to be Our Governor and Commander in Chief in and over our 
said Island of Newfoundland , Our fort and garrison at Placentia 
and al1 other forts and garrisons erected or to be erected in 
that Island. And We do hereby require and command you to do and 
execute al1 things in due manner that shall belong to your said 
command and the trust We have reposed in you according to the 
several powers and directions granted or appointed you by this 
present commission and the instructions either herewith given to 
you or by such further powers instructions or authorities as 
shall at any time hereafter be granted or appointed you under our 
signet or sign manual by our Order in our Privy Council. And we 
do further give and grant under you the said Francis William 
Drake full power and authority from time to tirne and at al1 times 



hereafter by yourself or by any other to be authorized by you in 
that behalf to administer and give the oaths mentioned in an Act 
passed in the first year of our late Royal father's reign, 
entitled An Act for the further security of His Majesty's person 
and government and the succession of the Crown in the heirs of 
the late Princess Sophia being Protestants and for extinguishing 
the hopes of the pretended Prince of Wales and his open and 
secret abettors, to al1 and every such person and persons as you 
shall think fit who shall at any time or times, pass into Our 
Island or shall be resident or abiding there. And we do by these 
presents give and grant unto you full power and authority to 
constitute and appoint Judges and in cases requisite 
Commissioners of Oyer and Terminer for the hearing and 
determining of al1 criminal causes treason excepted according to 
Law and for awarding execution thereupon with al1 reasonable and 
necessary powers, authorities, fees and privileges belonging 
thereunto, Justices of the Peace with other necessary officers 
and ministers for the better administration of justice and 
keeping the peace and quiet of the said Island which Justices of 
tne Peace so authorized may and shall hold and keep General 
Quarter Sessions of the peace in such places as you shall appoint 
according to the Custom of this part of Great Britain called 
England and to adjourn such Session from time to time and form 
place to place as shall be most convenient and necessary for the 
peace and welfare of our subjects inhabiting there. Provided 
neither you nor they do anything by virtue of this Commission or 
the powers hereby Granted contrary or repugnant to the Act for 
Encouraging the Trade to Newfoundland passed in the tenth and 
eleventh years of the reign of King William the Third [King 
William's Act] nor any way obstruct the powers thereby given and 
granted to the Admirals of Harbours or Captains of our Ships of 
War or any other matter or thing either prescribed by the said 
Act or by such instructions as you shall received from us as 
aforesaid. And we do hereby give and grant unto you full power 
and authority whewe you shall see cause or shall judge any 
officers or offenders in criminal matters of for any fines or 
forfeitures due unto us fit objects of Our mercy to pardon al1 
such offenders and to remit al1 such offences fines and 
forfeitures, wilful murder only excepted in which case you shall 
likewise have power upon extraordinary occasions to grant 
reprieves to the offenders until and to the intent our Royal 
pleasure may be known therein. And provided also that no person 
or persons so by you appointed to be justices of the peace as 
aforesaid or other officers or ministers belonging or 
appertaining to them do presume or be suffered to act in such 
office or place until he or they have taken the aforesaid oaths 
mentioned in the said A c t  for the Further Security of His 
Majesty's Person and Government and the Succession of the Crown 
in the Heirs of the late Princess Sophia being Protestants, and 



for Extinguishing the hopes of the Pretended Prince of Wales and 
his Open and Secret Abettors as also made and subscribed the 
Declaration mentioned in an Act of Parliament made in the twenty 
fifth year of the Reign of Kind Charles the Second Entitled An 
Act for Preventing dangers which happen from Popish Recusants, 
and also take such proper oath or oaths as are usually taken in 
this Kingdom by persons executing such offices and trusts. which 
said oaths and Declaration you shall administer and give, or 
cause the same to be administered and given to al1 and given to 
al1 and every person and persons who ought to take the same 
according to the Laws and Customs of this Kingdom. And we do 
hereby give and grant unto you the said Francis William Drake 
full power to erect, appoint and set apart one or more convenient 
court house or court houses for the more orderly meeting of such 
justices of the peace in order to hold such their Quarter or 
other Sessions, which a convenient prison adjoining thereto for 
the keeping of such offenders as may be found necessary to be 
comrnitted to safe custody, until al1 such Court or Sessions can 
more conveniently be held for trying and delivering offenders 
against Our Laws and the Peace of Our subjects. And we do hereby 
require and command al1 officers civil and military and al1 other 
inhabitants of Our said Island to be obedient, aiding, and 
assisting unto you in the execution of this our Commission and of 
the powers and authoritys herein contained. And in case of your 
death Our will and pleasure is that the person upon whom the 
command of our ships under your comrnand shall devolve do take 
upon him the administration of the Goverment of Our said Island, 
and execute Our said Commission and ~nstructions, and the several 
powers and authoritys therein contained in the same manner to ail 
intents and purposes as you our said Governor and Commander in 
Chief might or ought to do for and during our will and pleasure. 
And we do hereby declare, ordain and appoint that you the said 
Francis William Drake shall and may hold, execute and enjoy the 
place of our Governor and Commander in Chief in and over our said 
Island of Newfoundland with al1 and singular the powers and 
authoritys hereby granted unto you for and during our will and 
pleasure. 

In witness thereof we have causes theses our letters to be 
made patent, witnesses Thomas Archbishop of Canterbury and other 
Guardians and Justices of the Kingdom at Westminster, the twenty 
third day of April in the twenty third year of our Reign. 

York & York 
By Writ of Privy Seal" 

Source: PANL, GN 2/1/A, vol. 1, pp. 83-90. 



Commission of Oyer and Terminer 

This commission was issued annually by the governor and was to be 
used for only one assize session. The commissioners typicaîly 
received their commission two weeks before the assizes were to 
begin. 

"By Francis William Drake Esquire Governor 

By virtue of His Majesty's Commission made Letters Patent 
bearing the date at Westminster the twenty third day of April in 
the twenty third year of His Majesty's reign whereby is given and 
granted until me full power and authority to constitute and 
appoint Judges, and in cases requisite, Commissioners of Oyer and 
Terminer for the hearing and determining al1 criminal causes 
(treason excepted) according to Law, and for awarding execution 
thereupon with al1 reasonable and necessary powers, authoritys, 
fees and privileges belonging thereunto. 

1 therefore have appointed and authorized you Michael Gill, 
Nathaniel Brooks, John DeGrave, George Garland, John Benger, 
Charles Wally, and George Olive, Esquires Commissioners with full 
powers and authority to hear and determine al1 criminal causes 
(treason only excepted) according to Law and Justice and to 
proceed to sentence or acquittance as the case shall require. 

And 1 do further appoint you the said Michael Gill, 
Nathaniel Brooks, John DeGrave, George Garland, John Benger, 
Charles Wally, and George Olive, Esquires Commissioners or any 
five or more of you, of which number you Michael Gill, Nathaniel 
Brooks and John DeGraves shall be one, and that you do make your 
report to me of al1 such your proceedings had and done in the 
causes which shall be brought before you or any of your 
nominated, authorisrd and appointed as aforesaid. 

In Witness therefore 1 have hereunto affix'd my Hand and 
Seal at St. John's this twenty fifth day of Setember 1750 and in 
the twenty fourth year of the reign of His Majesty King George 
the Second. 

[signed] Francis William Drake 

By command of the Governor 
[signed] Wlm. Hall" 

Source: PANL, GN 2/1/A, vol .  1, p. 181 



The Surrogate' s Commission 

The governor issued this commission every spring or early summer 
to the individual naval officers or midshipmen appointed to serve 
as surrogates during the upcoming fishing season. In practice, it 
lapsed as soon as the surrogates returned to the commodore~s 
flagship and the squadron left Newfoundland in the autumn. 

"By virtue of the power and authority to me given 1 do 
hereby constitute and appoint you James Wallace esq, to be my 
Deputy or Surrogate with full power and authority to assemble 
Courts within al1 that District situated on the coast of 
Newfoundland from Cape Race to Point La Hume to enquire into al1 
such complaints as may be brought before you (except such as are 
excepted in the instructions annexed) and to hear and determine 
the same to al1 intents and purposes as 1 myself might or could 
by virtue of the power and authority vested in me; you have 
likewise power and authority to seize and detain in order to 
proceed to condemnation al1 uncustomed prohibited or run goods 
that may be found within the aforesaid limits or ports adjacent; 
and 1 do give and grant unto you James Wallace, full power and 
authority to administer the several oaths to any person or 
pexsons you shall think fit, agreeable to the several Acts of 
Parliament made in that behalf; I do strictly enjoin al1 Admirals 
of harbours al1 Justices of the Peace, al1 officers civil and 
military and al1 others his Majesty's Leige subjects to be aiding 
and assisting to you the said James Wallace and to obey and put 
into execution a l 1  such lawful orders as you shall give unto 
them, as 1 myself might or could do by virtue of the power and 
authority vested in my, Given under my hand and seal this 1st day 
of May 1772. M. Shuldham" [Governor of Newfoundland]. 

Source: PANL, GN/5/4/C/l, Placentia District Court (minutes for 1 
May 1772). 



A Faef of the Admira l - :  

The Rise and Fa11 of the Naval S t a t œ  

On 11 May 1830 George Robinson, the Tory MP for Worcester, 

rose in the House of Commons to speak on the state of 

Newfoundland. A partner in a Newfoundland merchant firm, 

Robinson had become the chief parliamentary spokesman for the 

reform coalition that had recently emerged in St. John's. After a 

brief introduction, he focused on the question of the island's 

legal regime : 

It was one of the oldest colonies in our possession, and 
though of that importance which should entitle it to a well 
regulated and proper administration of its affairs, they had 
for a long period been conducted in a manner which was 
anything but calculated to promote the prosperity of that 
island. Newfoundland had been long regarded as a fief of the 
Admiralty, and a naval officer was from time to time sent 
there to administer its affairs. He was allowed to remain 
but a short tirne, and was recalled to make room for some 
other naval officer; and in consequence of this species of 
management, though no one of Our colonial settlements 
possessed greater natural advantages than Newfoundland, yet 
there was not one that had made so little progress in 
population, in wealth, and he might add in civilization.' 

Robinson was invoking the spectre of naval government after it 

had ceased to dominate the political landscape of Newfoundland. 

He knew that naval officers had played a major role in the 

administration of justice, but his remarks betrayed a lack of 

knowledge about how naval government had operated. Ironically, as 

' Hansardf s Parliamentary Debates. New Series. (London: T . C. Hansard, 
1830), vol .  24, p. 581 [Parliamentary Debates]. 
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reformers were using the island's legal history as a rhetorical 

device, the past was being forgotten. In the process, a system of 

governance that had survived for nearly a century became a 

political backdrop. While scholars have reappraised much of the 

reformers' legacy, the history of the royal navy in Newfoundland 

remains trapped in medieval metaphors. 

This chapter examines the development of the colonial state 

from the end of Governor Rodney's reforms in 1751 to the 

beginning of representative government in 1832. It traces the 

patterns of governance using case-studies to assess the 

administration of law in St. John's and the outport districts. 

The island's institutions continued to develop according to the 

initiative of the governor and his junior officers, whose ability 

to become involved in the judiciary depended upon whether they 

were free from the demands of wartime service. Authority was 

never completely uncontested: the customary regime that emerged 

in the 1750s faced repeated challenges, in Newfoundland and in 

England, which precipitated a crisis in 1788-89. Yet, despite 

statutory reforms in 1791-92, the basic mode of governance did 

not change significantly until the 1820s. Without a local 

legislature or a bourgeois public sphere, naval governors were 

relatively free to act as they saw fit. Political representation 

continued to function via petitions and ad hoc committees struck 

by magistrates and merchants to deal with local problems. 



This era has been seen largely through the lens of imperial 

policy. Eighteenth-century Newfoundland was no more than a great 

ship moored off the Grand Banks, a seasonal fishing station with 

the barest features of civil ~ o c i e t y . ~  Naval government remains 

in the shadow of William Carson and Patrick Morris, both of whorn 

portrayed it as inherently weak and inevitably arbitraryO3 The 

colonial state is still viewed in terms of official policies that 

restricted forma1 institutions: local customs were merely stand- 

ins for the real thingo4 The legal system that governed 

Newfoundland p r i o r  to the 1820s was remarkably stable and 

effective, however, and the gap that existed between imperial 

policy and local practice did not hinder the administration of 

justice. Naval and civil magistrates exercised legal authority 

and merchants becarne actively involved in government when their 

interests were threatened. Before the advent of an independent 

press in the nineteenth century, local officials and magistrates 

were not subjected to critical public evaluation. Under such a 

As G.O. Rothney put it: "In official eyes, \Newfoundlandf became 
simply the English fleet moving west across the ocean in the spring, 
and returning back home to England again in the autumn." See 
Newfoundland: A H i s t o r y  (Canadian Historical Association Booklet no. 
10, Ottawa, l964), p. 11. 

William Carson, Reasons f o r  t h e  Coloniz ing  t h e  I s l a n d  o f  
Newfoundland (Greenock: William Scott, 1813) , pp. 11-13; Patrick 
Morris, Remarks on the S t a t e  o f  S o c i e t y ,  R e l i g i o n ,  Morals ,  and 
Education a t  Newfoundland (London: A. Hancock, l827), pp. 10-13. 

On the dominance of imperial policy in Newfoundland historiography, 
see Janzen, "Newfoundland and the International Fishery," in Taylor, 
ed., Canadian H i s t o r y :  A Reader's Guide, esp. pp. 301-02. 
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regime, official policy was alternatively upheld, ignored, or 

superseded, depending upon local conditions. This "naval state," 

as 1 have termed it, was essentially reactive, limited by 

available resources, and shaped by individual initiative. 

The case of eighteenth-century Newfoundland points to the 

need to reassess the problem of state formation. While Sean 

Cadigan has established a sophisticated model of economic 

development, the islandfs state has received little scholarly 

attention.' Studies by Patrick Of Flaherty and Christopher 

English have begun the process of critically examining the 

judiciary, but both have employed a narrow model of state 

formation that cannot adequately account for the development of 

the islandfs legal system prior to 18322- In light of the recent 

renaissance in Canadian research on the colonial state, the 

example of early Newfoundland demonstrates the need to broaden 

the analytical scope to include customary sources of law and 

Cadigan, Merchant-Settler R e l a t i o n s  i n  Newfoundland, chs . 5-6. On 
the post-1832 era, see Philip McCann, "Culture, State Formation and 
the Invention of Tradition: Newf oundland, 1832-1855, " Journal  of 
Canadian Studies (Spring/Summer 1988), pp. 86-103. 

~atrick Of  Flaherty, "The Seeds of Reform: Newfoundland, 1800-1818, " 
Journal of Canadian S t u d i e s  23, 3 ( F a l l  1988), pp. 39-56; O f  Flaherty, 
 rancis Forbes,'' DCB, vo l .  7, pp. 301-04 ; English, "Legal 
Development of Newfoundland, 1791-1832,'' in Knafla and Binnie, eds., 
Essays in Modern Legal History, pp. 73-93; Christopher English, 
"Newfoundlandfs Early Laws and Legal Institutions: From Fishing 
Admirals to the Supreme Court of Judicature in 1791-92," Manitoba Law 
Journal 3 2  (January 1996), pp. 57-78. 
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govern~nent.~ The absence of modern forms of social control, such 

as professional policing or a centralized bureaucracy, did not 

compromise the ability of the naval state to enforce its 

authority. With the backing of merchants and the military, the 

governor and magistrates could administer law without having to 

answer to an independent press or an elected assembly. The naval 

state was not a particularly fair or j u s t  form of governance, but 

it had its own rule of law, its own legitimacy in the eyes of the 

propertied classes, and its own methods for maintaining order. 

T h e  Impact of War and Invasion 

As had happened in 1744-48, the military operations in the 

1750s placed serious strains on the naval administration on which 

the islandfs government depended. When the Seven Years' War broke 

out officially, no governor was sent to Newfoundland, nor did any 

naval surrogate visit the outport districts. Unlike during the 

War of Jenkinf s Ear, however, from 1756 to 1763 the naval state 

did not c~llapse.~ With Rodney's reforms now entrenched at St. 

' See, inter a l i a ,  Greer and Radforth, "Introduction, " in Greer and 
Radforth, eds . , State Formation in Mid-Nineteenth-Century Canada, pp. 
1-16; Rainer Baehre, "The State in Canadian Historyf8' pp. 119-133; 
Louis Knafla and Susan Binnie, "Beyond the State: Law and Legal 
Pluralism in the Making of Modern Societies," in Knafla and Binnie, 
eds . , Essays in Modern Legal History, pp. 3-33. 
Ralph Lounsbury noted the impact of war on the naval government in 

Newfoundland but overstated the relative decline in naval government. 
He characteristically dismissed the naval officers as alternatively 
autocratic or impotent at the best of times, noting that they sent 
few reports to England during the Seven Yearsf War. Lounsbury then 



Johnf s, the island no longer endured periods of sustained 

administrative atrophy. Captain Richard Edwards, appointed 

governor in 1757, presided over the governor's court, sent orders 

to the outport magistrates, and commissioned a junior officer to 

convene surrogate courts. Governor Edwards ordered a local 

militia to be formed and took steps to establish authority in St. 

Pierre, where a justice of the peace had been installed since 

1753.' Following the precedent first set by Governor Lee in 

1735, Edwards authorized taxes to be levied locally without a 

grand jury presentment.1° And he instituted a binding 

subscription for the construction of a new church at St. 

Johnf S .  l1 

tied this trend to the apparent total (and anomalous) lack of 
representative government and the fact that the island was unable - 
because it was "too isolated, its society too primitive" - to support 
forma1 legal institutions. Although based on a misreading of a 
narrow range of Colonial Office Papers, this view is still the 
accepted interpretation. However, the records of Colonial Secretaryfs 
Letterbook illustrate that the naval administration was definitely 
active throughout 175 6-63. See Lounsbury, The B r i t i s h  F i s h e r y  a t  
Newfoundland, esp. p. 309. For a favourable reading of Lounsbury, 
see Christopher English, "The Reception of Law in Ferryland District, 
Newfoundland, 1786-1812." (Paper presented to the Canadian Historical 
Association, 1996), p. 2 

On the administration of justice at St. Pierre, see PANL, GN 2/1/A, 
vol .  2, p. 69 (appointment of a Newfoundland justice of the peace), 
vol. 3, pp. 57-9 & 80 (orders for the apprehension of a murder 
suspect) . 

PANL, GN 2/1/A, vol. 2, pp. 338-39 & 437.  

l1 On the formation of the militia and the building of the church, see 
Prowse, History of Newfoundland, pp. 294-96. 
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Against this apparent strength of the central administration 

be balanced the limited naval resources available during 

wartime service. From 1757 to 1759 only one officer - Lieutenant 

John Chaprnan of HMS Gosport - was sent on the annual surrogate 

cruises. Lieutenant Chapman had the demanding task of having to 

sail south to Placentia and then north to Trinity Bay, holding 

courts with the local justices throughout August and September. 

He did not have the benefit of a sloop or other vesse1 small 

enough to navigate shallow harbours and uncharted coasts safe ly  

until August 1759, when Governor Edwards comissioned him to 

command the schooner Surprize. Remarkably, Chapman managed to 

convene courts in three districts - Placentia, Trinity, and 

Ferryland - and entered his proceedings into the ~etterb0ok.l~ 

Governor Edwards' successor, Captain James Webb, appointed a 

surrogate in 1760 but no formal courts were held. Governor Webb 

convened the governor's court at St. John's during his first 

year, but he died in May 1761, shortly before he was to return 

with the squadron; in his place the British goverment appointed 

l2 PANL, GN 2/1/A,  vol. 2, pp. 314, 426 & 502 (commission of Lt. 
Chapman, 1757-58), pp. 323-40 & 455-60 (proceedings of surrogate 
court at Placentia, 1757-58), pp. 462-63 (proceedings of surrogate 
court at Trepassey, 17581, p. 375 (proceedings of surrogate court at 
Trinity, 1757); GN 2/1/A, vol. 3, p. 6 (proceedings of surrogate 
court at Trinity, l759), p. 22 (proceedings of surrogate court at 
Ferryland, 1759). These records are partially duplicated in the 
surviving district minute-books, which also contain proceedings not 
recorded in the Letterbook, such as Chapmants surrogate court in 
Trinity in 1758. See PANL, GN 5/4/B/1 (Trinity District, minutes for 
27-29 September 1758) ; PANL, GN 5/4/C/1 Placentia District (minutes 
for 28 August to 2 September 1758). 
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Captain Thomas Graves. Graves probably did not receive a full 

briefing by the Board of Trade and, not surprisingly, he neither 

reconvened the governor's court nor commissioned an officer to 

hold surrogate courts in 1761. The following summer he faced a 

dif ferent obstacle: the French captured St. JohnD s in June 1762. 

Intercepted off the Grand Banks by an English sloop and informed 

of the invasion, Graves proceeded to Placentia to await 

reinforcements from Halifax. In September an expeditionary force 

under General Amherst recaptured St. John's and the French 

squadron retreated under cover of fog.13 

Despite the disruption caused by the invasion, the naval 

government wasted little time in reasserting its authority. 

Governor Graves relied upon the surrogate courts to re-establish 

law and order. In Placentia, where the French had not attacked, 

Captain William Brown convened a court, but he could not visit 

the northeast coast until 0ctober.14 During the summer of 1762 

the French had captured several outports and destroyed 

l3 Graham, Empire of the North Atlantic, pp. 190-92; William Whiteley, 
"Thomas Graves," DCB, vol. 4, pp. 380-82; and Olaf Janzen, "The 
French Raid upon the Newfoundland Fishery in 1762: A Study in the 
Nature and Limits of Eighteenth-Century Sea Power," in William Cogar, 
ed . , Naval History: The Seventh Symposium of the W. S. Naval Academy 
(Wilmington: Scholarly Resources, 1988). 

14 PANL, GN 5/4/C/1, Placentia District (minutes for 18 August 1762). 
The records list Brown as "esquire, '' with no mention of an off icerf s 
commission: he was likely a midshipman aboard Graves' flagship; he 
would have assumed the courtesy title of captain while commanding the 
king's schooner and holding courts. 



considerable property i n  Harbour Grace, Carbonear, and Tr in i ty ,  

where they burned numerous wharves, s tages ,  and boats. 

When a French naval squadron secured t h e  surrender of 

T r i n i t y  harbour, t he  commander summoned t h e  j u s t i c e s  of t he  peace 

and ordered them t o  r equ i s i t i on  l oca l  supp l i e s  f o r  t he  occupying 

force. This c rea ted  a controversy when Benjamin Lester,  one of 

t h e  magis t ra tes  involved, negotiated a dea l  whereby most of h i s  

proper ty  was spared. Af te r  the French had l e f t ,  severa l  p l a n t e r s  

accused Lester of co l luding  with the  enemy and taking t h e i r  

c a t t l e  t o  supply t he  French. In  response t o  these  a l l ega t ions ,  

Governor Graves suspended Lester ' s  commission and sent  Captain 

Brown t o  hold a sur rogate  court  t o  look i n t o  the  e n t i r e  a f fa i r .15  

When t h e  king's schooner a r r ived  i n  T r i n i t y  harbour, Les ter  

went aboard t o  meet with Captain Brown. L e s t e r ' s  p r iva te  d i a ry  

provides the only ex t an t  account: 

[Wlell received considering the  number of complaints aga in s t  
me; he intends t o  hold a court  tomorrow e igh t  ofc lock;  t h e  
Doctor [Samuel Harr is ,  the  senior  magis t ra te  i n  t he  
d i s t r i c t ]  went onboard t h i s  afternoon, was w i t h  him sometime 
and was t o l d  t h e  Governox was very angry w i t h  m e ?  

l5 Gordon Handcock, "The L e s t e r  Diaries." (Paper given t o  t h e  Wessex 
Society,  St . John' s, February l 9 9 S ) ,  pp. 17-19; Gordon Handcock, The 
Story of Trinity (Trinity,  N F :  T r i n i t y  Historical  Society, 19971, pp. 
15-18; D. F. Beamish, "~enjamin Lester," DCB, vol. 4 ,  pp. 491-92. 

l6 Dorchester Records Office, [DRO] D/LEG D365/F8, Records of t h e  
Lester-Garland F a m i l i e s ,  Diary of Benjamin Lester (entry for  6 
October 1 7 6 2 ) .  Although I have consulted t h e  or iginal  manuscript at 
the DRO, this quotation i s  f r o m  the printed t ranscr ip t  prepared by 
Professor Gordon Handcock a t  Mernorial University of Newfoundland, as 
are a l 1  subsequent references i n  t h i s  chapter. Citations t o  t h i s  
manuscript source  w i l l  be hereinafter shortened t o  Lester Diary Mss., 



Brown made it clear he would not come ashore to Lester's house 

until the matter was settled. The next day in court two planters 

presented their complaints against Lester - he offered to 
compensate them from his own herd of cattle - and Captain Brown 

successfully arbitrated the dispute. Brown dined with Lester that 

evening. Petitions by servants for their wages comprised the bulk 

of the court's business over the next two days.17 On 11 October, 

Lester noted, two servants were corporally punished, but no 

record of their trial exists - if one had been held - and they 

were probably whipped for looting during the French occ~pation.~~ 

The punishment was apparently carried out on the authority of 

Harris and John Garret Blake, the other justice of the peace. 

After the whippings, Benjamin Lester again entertained 

Captain Brown at his home. Lester recorded that Brown was annoyed 

with the local justices for sending one of the whipped men to the 

king's schooner without his permission.lg Brown set sail the next 

morning, joined by Lester in his own sloop, and the two 

with date of diary entry. 1 wish to thank Professor Handcock not 
only for freely discussing the diary with me and sharing his wealth 
of knowledge, but also for generously providing me with a full copy 
of the computerized transcript, over which he has sole copyright. 

" PANL, GN 2/1 /A,  vol. 3, pp. 167-69 (minutes of the T r i n i t y  
surrogate court, 7-9 October 1762). The district minute-book 
contains no proceedings for 1762. 

l8 Lester recorded: "John Tibbs and his brother William both whipped 
at the gallows with halters about their necks." See Lester Diary 
Mss., 11 October 1762. 

l9 Lester Diary Mss., 11 October 1762. 
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vessels made a smooth passage across the mouth of Trinity Bay. 

The ships took the well-known passage inside of Baccalieu Island, 

doubled Cape St. Francis, and anchored in St. John's harbour 

after less than twenty-four hours at sea. Lester promptly waited 

on Governor Graves aboard his flagship, the 54-gun HMS Antelope, 

where he was 'tolerably well recei~ed."~~ At the governor's 

court, Lester settled a servant's petition for wages and sailed 

back to Trinity with his reputation officially rest~red.~' 

Magistrates, Merchants, and Surgeons 

The events of 1762 illustrate three key aspects of the 

administration of law. First, the minutes of the district courts 

are neither a complete nor an unbiased index of judicial 

business. As in England, magistrates did not record instances of 

summary punishments of vagrants and disorderly servants.22 This 

trend in under-reporting extended to disputes among planters and 

merchants, such as the cornplaints against Benjamin Lester. No 

o f f i c i a l  records exist of the controversy surrounding Lester's 

actions: we are left only with his version of what happened. 

20 Graves ordered L e s t e r  to pay for the gunpowder that the French 
occupying force had requisitioned at Trinity - Lester had taken the 
powder out of the local fort and had given i t  personally to the 
French commander - at a predetermined price. See Lester Diary Mss., 
13 October 1762. 

21 L e s t e r  Diary Mss., 27 October 1762. 

22 On the responsibilities of a single justice, see Landau, The 
J u s t i c e s  of the Peace, pp. 6-30. 



Reliance solely upon the district minute books therefore produces 

a skewed picture of social harmony and deference. Law was not, as 

Christopher English claims, automatically d e f e r r e d  to by a l 1  

levels of the comrn~nity.~~ Magistrates were usually able to 

enfoxce  their authority with the backing of the royal navy, but 

this did not mean that serious controversies did not occur, nor  

that surrogates did not get dragged into the parochial disputes 

among planters and merchants. Power was continually tested, 

resisted, and negotiated by al1 ranks of local society. The 

island's fishing communities were no more deferential than other 

maritime settlements that relied upon wage labourez4 

Second, the incidents at St. John's and Trinity demonstrate 

how the authority of the governor and his officers operated on 

English, "Reception of L a w  in Ferryland District,'' p. 

The question of whether maritime culture (usually depicted in 
picaresque terms) was somehow inherently distinct from mainstream 
Anglo-Amexican society has been a topic of much debate. Whereas 
Judith Fingard has argued that the popular culture of sailors had 
little in common with the social norms in Canadian ports, David 
Alexander concluded that seamen were simply "working men who got 
wet." This debate is not particularly relevant to the case of early 
Newfoundland because maritime culture and the culture of the island's 
coastal communities were in rny view essentially one and the same 
thing. One of the more interesting aspects of Newfoundland popular 
culture is the degree to which the work of maritime life - i.e. the 
fishery - was synonymous with Newfoundland society writ large. See, 
inter alia, Judith Fingard, Jack in P o r t :  S a i l o r t o w n s  of E a s t e r n  
Canada (Toronto: University of Toronto Press, 1982); David Alexander, 
"Literacy Amongst Canadian and Foreign Seamen, 1863-1869," in R. 
Ornrner and G. Panting, eds . , Working Men W h o  Got Wet (St . Johnt s : 
Maritime History Group, 1980), pp. 3-33. The course of this ongoing 
debate is reappraised in Daniel Vickers and Vince Walsh, "Young Men 
and the Sea: The Sociology of Seafaring in Eighteenth-Century Salem, 
Massachusetts," Social H i s t o r y  (forthcoming 1998), passim. 



two interrelated levels . From his flagship in St, John' s harbour, 
the commodore wielded broad powers as governor and de facto chief 

justice. Naval surrogates carried this authority to the outports, 

where they demanded and received acquiescence from merchants and 

local magistrates. Captain Brown exercised discretion - his 

surrogate court kept selective minutes - and he socialized ashore 

only when he saw fit. Benjamin Lester might intimidate planters 

and cajole justices of the peace, but he dared not directly 

confront an officer in the royal navyeZ5 In effect, the surrogacy 

created in the outports a layer of authority separate from, 

though not necessarily adverse to, the fish merchants and the 

civil magistracy. 

Third, merchants influenced but did not control local 

government. Justices of the peace were mainly drawn not from the 

ranks of merchants and planters, but from the numerous surgeons 

25 T h e  s i t u a t i o n  i n  Newfoundland was not  comparable t o  t h e  e x p e r i e n c e  
of t h e  r o y a l  navy i n  c o l o n i a l  A m e r i c a ,  where i t  had c i i f f i c u l t y  
imposing i t s  a u t h o r i t y  a f t e r  1765. The problems encountered by nava l  
o f f i c e r s  s e n t  t o  en fo rce  t r a d e  and revenue acts i n  the t h i r t e e n  
co lon ie s  w e r e  t h e  r e s u l t  o f  a n  excep t iona l  p o l i t i c a l  crisis, no t  a 
r e f l e c t i o n  of  t h e  i n h e r e n t  weakness of  naval a u t h o r i t y .  The navy may 
wel l  have i n s p i r e d  l i t t l e  awe i n  American c o u r t s  and customs houses 
from 1765 t o  1775, bu t  n e i t h e r  d i d  any o t h e r  agency of B r i t i s h  r u l e .  
I n  s o c i e t i e s  marked by r e v o l u t i o n a r y  f e r v o r  - where B r i t i s h  
sove re ign ty  was chal lenged by c o l o n i a l  e l i tes  - the navyfs problem 
was n o t  i t s  i n a b i l i t y  t o  a d m i n i s t e r  l a w  but r a t h e r  i t s  i n c a p a c i t y  t o  
que l1  p o l i t i c a l  un re s t  among B r i t i s h  s u b j e c t .  On t h e  r o y a l  navy i n  
c o l o n i a l  A m e r i c a ,  see J u l i a n  Gwyn, "The Royal Navy i n  North A m e r i c a ,  
1712-1776," i n  Jeremy Black and P h i l i p  Woodfine, eds . ,  T h e  B r i t i s h  
Navy and the  Use of Naval P o w e r  in the Eighteenth C e n t u r y  ( A t l a n t i c  
Highlands, N J :  Humanities Press I n t e r n a t i o n a l ,  l989), pp. 143-44 ;  
Neil S t o u t ,  The Royal Navy in America, 1760-1775 (Annapolis: Naval 
I n s t i t u t e  P r e s s ,  l973), ch. 6. 



who worked in the outports, Lester invariably referred to Samuel 

Harris as the Doctor - the colloquial term for surgeons in 
Newfoundland - and Harris treated him personally for a variety of 
medical ailrnent~.~~ Surgeons were a fixture of the eighteenth- 

century fishery. John Reeves, the island's first Chief Justice, 

observed that "in every harbour, almost, there is resident a 

surgeon, or medical To protect their interests, merchants 

in each harbour contracted surgeons to provide basic medical 

services to the working population. In a system dating back to 

the seventeenth century, at the start of the fishing season each 

servant had to enter his or her name on the doctor's books of a 

surgeon, usually chosen by the master, and pay a flat fee at the 

end of the summer. Servants who needed special care for injuries 

or extended illness paid additional 

Evidence suggests an abundance of medical practitioners in 

outport communities, such as Trinity, which had at least five 

'' Born 1725 at Dartmouth, H a r r i s  had p r a c t i c e d  rnedicine a t  T r i n i t y  
from 1747 t o  1798. See Nige l  Rusted, llMedicine i n  Newfoundland 
c.1497 t o  t h e  e a r l y  Twent ie th  century:  The Phys i c i ans  and Surgeons, 
Biographica l  Gleanings ,  " Mernorial University Occasional Papers in the 
History of Medicine 14 (l994), p. 47. 

27 PRO, BT l/8, p. 59, (Report  on t h e  J u d i c a t u r e  i n  Newfoundland, 5 
December 1792). Though "doctor** was used c o l l o q u i a l l y ,  formal r e c o r d s  
i n v a r i a b l y  s t i p u l a t e d  "surgeon.18 Reeves c l a i m e d  t h a t  surgeons i n  
Newfoundland earned around £500 p e r  year,  though evidence p o i n t s  t o  
more modest incomes. 

28 The j u d i c i a l  r o l e  of surgeons is d i scussed  f u r t h e r  i n  J e r r y  
Bann i s t e r ,  "Surgeons and Criminal  J u s t i c e  i n  Eighteenth-Century 
Newfoundland," i n  Greg T. Smith, Allyson N e  May, and Simon Devereaux, 
e d s . ,  Criminal Justice i n  the O l d  World and the N e w :  Essays in Honour 
of J.M. Beattie (Toronto:  Centre of Criminology, 1998), pp. 110-12. 



known surgeons in the late eighteenth century. In addition, there 

were several surgeons and apothecaries attached to the army 

garrison at St. John's and Placentia, as well as a surgeon on 

each warship on the Newfoundland station. Like those in Nova 

Scotia, surgeons attached to the military in Newfoundland could 

become established members of colonial society. They earned 

incomes that could surpass £100 for a single fishing season, 

making them the nearest thing to a professional class on the 

i ~ l a n d . ~ ~  

Consequently, surgeons were frequently appointed to serve as 

justices of the peace. Twelve surgeons can be positively 

identified as active magistrates. Three of the commissioners of 

oyer and terminer - D'Ewes Coke, Thomas Dodd, and Jonathan Ogden 

- were also practising surgeons (Coke and Ogden were later 

appointed chief justices of the supreme court).30 Surgeons 

29 ~ccounts of medicine in early Newfoundland are contained in The 
Journal of James Yonge, 1 6 4  7-1  721,  Plymouth Surgeon, F. N .  L . Poynter, 
ed. (London: Longmans, 1963), pp. 58-60, 120, 133-37; The 
Newfoundland Journal of Aaron Thomas, Able Seaman i n  H.M. S. Boston, 
J. Murray, ed. (London: Longmans, 1968), esp. p. 158. See also 
Rusted, "Physicians and Surgeons," pp. 37-73. 1 am grateful to 
Professor J.K. Crellin for his help with the Faculty of Medicine 
sources at Mernorial University. 

'O In most districts surgeons served as magistrates: Francis Bradshaw 
(Trepassey and Placentia); Nicholas Brand (Ferryland); John Brown 
(Placentia); John Clinch (Trinity); DIEwes Coke (Trinity and St. 
John's); Charles Cramer (Fortune Bay); John Dingle (Bay Bulls); 
Thomas Dodd (St. John's); Jarvis Gossard (Placentia); Samuel Harris 
(Trinity); John Mills (Trinity); and Jonathan Ogden (St. John's). 
William Lilly, the coroner in Harbour Grace, was also a justice of 
the peace. Their commissions are recorded in PANL, GN 2/1/A, vol. 2, 
p. 101, vol. 5, p. 97, vol. 6 ,  p. 7, vol. 10, pp. 22-28, 163-72, vol. 
Il, pp. 198, 428, and vol. 12, p. 70. See also PRO, BT 1/8, p.  59; 



possessed three qualities desirable for local magistrates: they 

were relatively learned, actively willing, and readily available. 

The British goverment approved this trend because it viewed 

surgeons as enjoying greater economic independence than other 

candidates for office. Surgeons were still somewhat dependant 

upon the merchants because they decided whose doctor's books the 

servants signed on to each summer. John Reeves concluded, 

However, notwithstanding this, the surgeons is usually fixed 
on for as justice; being less interested than the merchants; 
less in the merchant's hands than the boatkeeper, or 
planter; and certainly better fitted by education than 
either of them. 3f 

He also recommended giving commissions of the peace to the Church 

of England missionaries sent by the Society for the Propagation 

of the Gospel, but they were too few to be a significant source 

for potential justices.32 By the 1780s several surgeons - most 

notably D'Ewes Coke - had become effectively permanent, full-time 

magistrates, earning most of their income through court fees and 

PRO, BT 6/57, pp. 191-96; Rusted, "Physicians and Surgeons," pp. 12- 
14, 22-30, 42, 47; and Prowse, History of Newfoundland, p. 662. 

'' PRO, BT 1/8, pp. 59-60. 
32 On the S.P.G. in Newfoundland, see H.P. Thompson, Into Al1 Lands: 
The History of the Society for the Propagation of the Gospel in 
Foreign Parts, 1701-1950 (London: S. P . C .  K., 1951), ch. 6. 

33 Coke had served in various official capacities from 1772, when he 
was first appointed JP at Trinity, until 1797, when he resigned as 
chief justice due to il1 health. Judge Prowse, who was no flatterer 
of the early justices, referred to Coke as 'a man of considerable 
ability, and f irm, determined character . " See Prowse, History of 



An End to Salutary Neglect? 

At the end of the Seven Year's War the government of 

Newfoundland was reorganized. The Peace of Paris returned the 

islands of St. Pierre et Miquelon to the French but gave 

Newfoundland jurisdiction over Labrador, Anticosti, and the 

Magdalen Islands. Established imperial historiography sees 1763 

as a watershed in British colonial administration: the age of 

salutary neglect had corne to an end. Newfoundland historians have 

accordingly argued that the island entered a new era during which 

the British government took a far more activist role in its 

governance.34 In 1764 the privy council appointed Captain Hugh 

Palliser as governor; his vigorous five-year tenure witnessed a 

series of major initiatives. Governor Palliser stepped up the 

policing of treaty rights on the French Shore, assisted Moravian 

missionaries in Labrador, arranged for a survey by James Cook, 

and atternpted to establish relations with the Be~thuck.~~ 

Newfoundland, p. 360 . 
" Lounsbury, B r i t i s h  F i she ry  a t  Newfoundland, p. 304; Matthews, 
Lectures on t h e  H i s t o r y  of Newfoundland, p. 123. See, g e n e r a l l y ,  I a n  
K. S t e e l e ,  "Metropol i tan  Admin i s t r a t i on  o f  the Colonies ,  1696-1775," 
i n  Jack Greene and J.R. Pole, eds . ,  The Blackwel l  Encyclopedia of the 
Amer ican  Revolu t ion  (Oxford: B a s i l  Blackwell, 1991) ,  pp. 11-16; J a m e s  
Henre t ta ,  "Sa1 u t a r y  Neglect": Colon ia l  Admin i s t r a t i on  under t h e  Duke 
of N e w c a s t l e  (P r ince ton :  P r ince ton  U n i v e r s i t y  Press, 1972);  Ian  R. 
C h r i s t i e ,  Wars and  Revolutions:  B r i t a i n ,  1760-1815 (Cambridge, Mass . : 
Harvard U n i v e r s i t y  Press ,  1982) ,  ch. 4 .  

'' See, i n t e r  a l l a ,  Matthews, L e c t u r e s  on t h e  K i s t o r y  o f  Newfoundland, 
ch. 20; W i l l i a m  Whitely,  "Governor Hugh P a l l i s e r  and t h e  Newfoundland 
and  Labrador F i shery ,  176491768, ,* Canadian H i s t o r i c a l  Review 50, 2 
(June 1969), pp. 141-63; and Crowley, "Empire v e r s u s  Truck," pp. 311- 



Above all, Newfoundland historians have emphasized Governor 

Palliser's role in upholding the regulations of the English 

migratory fishery to counteract the truck system used by local 

merchants and planters. These efforts culminated in a 1775 

statute, known popularly as Palliser's Act, which revised many of 

the regulations governing the fishery but did not significantly 

alter the island's system of government. Historians have debated 

the rnerits of Palliser's policies, but they generally agree that 

his governorship represented a clear departure from previous 

naval regirne~.~~ Recently, Sean Cadigan has argued that the law 

of wages and lien contained in Palliser's Act was a pivotal force 

in the history of the fishery. Armed with the right to a lien on 

their masters' fish catch to secure their wages, servants brought 

so many successful suits against planters that it forced the 

abandonment of wage labour and precipitated the rise of the 

farnily fisheryO3' But neither Cadigan nor bis predecessors have 

examined the impact of Palliser's regirne on the operation of the 

naval state, preferring instead to focus on the island's economy. 

36 For discussions of the rather labyrinthine historiography 
surrounding P a l l i s e r 8 s  Act, see Olaf Janzen, "Newfoundland and the 
International Fishery, " in Taylor, ed., Canadian H i s t a r y :  A Reader8s 
Guide, pp. 298-302; and Sean Cadigan, "Seamen, Fishermen The Role of 
the Wages and Lien System in the Decline of Wage Labour in the 
Newfoundland Fishery," in Colin Howell and Richard Twomey, eds., Jack 
and Tar i n  H i s t o r y :  Essays  i n  t h e  H i s t o r y  o f  Maritime L i f e  and Labour 
(Fredericton: Acadiensis Press, 1991), pp. 105-12. 

37 Cadigan, Merchant - S e t  t ler Relations, ch. 5 .  
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Far from being a break with the past, however, Governor 

Palliser's administration marked the continuation of a trend 

stretching back two generations. As had occurred in 1749, the 

onset of peace in 1764 released naval officers stationed at 

Newfoundland from the exacting demands of wartime service. 

Palliser built upon the foundation of legal reforms laid by 

Governors Clinton and Rodney, in particular the system of 

surrogate courts in the outports. Palliser's first move, even 

before he arrived in Newfoundland, was to establish the 

commissions and districts to be allocated to his junior officers. 

He added the innovation of formally matching these naval zones 

with the civil districts of the justices of the peace, thus 

cementing the link that had iirst been made by Clinton in the 

1730s. 

Using the Colonial SecretaryOs Letterbook, Palliser ensured 

that the administrative jurisdictions were formally recorded and 

absorbed as part of the judicial system. The strengthened 

surrogate courts covered al1 of the coast and islands under the 

governor's jurisdiction. Like the reforms undertaken in 1729, 

this move was designed to project British sovereignty as welî as 

the rule of law. With five ships stationed around the island - 

plus the king's schooner or other small craft at his disposa1 - 

Governor Palliser had ample resources with which to operate the 

judiciary and to implement whatever policies he saw fit. 
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The Operation of the D i s t r i c t  System 

The surrogate court convened by Captain Charles Sexton at 

Placentia in Septeniber 1764 provides an excellent example of how 

this district system operated. Upon arriving in HMS Pearl 

Captain Sexton held eight sittings by adjournments during the 

fifteen days his warship was in port. The court proceeded 

according to the daily business brought personally before the 

surrogate: on two occasions it convened but did not hear any 

cases? This indicates both an attention to administrative 

detail and the fact that the judicial system likely met the basic 

needs of the local community. One of Captain Sexton's first 

duties was to assert British sovereignty via the governor's 

commission. Sexton took pains to promulgate Palliserfs decrees, 

ensuring that they were copied into the district minute-booke3' 

He also used the surrogate court to certify locally a decision 

that had been made by the governor's court at St. John's. 

'* PANL, GN 5/4/C/1, Placentia District (minutes for 26 September 
1764) . 
39 PANL, GN 5/4/C/1, Placentia District, minutes for 17 September 1764 
(Proclamation of Governor Hugh Palliser, 14 July 1764). 
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Map 5.1. Palliser' s Scheme of Civil & Naval Districts, 1764 

Surrogate 's  Commissions 
Capt. Hay HMS Solebay 

Capt. Perceval HMS Tweed 
Capt. Thompson HMS Lark 
Capt. Sexton HMS Pearl 

Capt. P h i l l i p s  HMS Spy 

Commissions of the Peace 
Bonavista 

To t h e  T r i n i t y  
Northward Harbour G r a c e  

S t .  John's 
Bay Bul ls  
Ferryland 

To the Renews 
Southward Trepassy 

Placent ia  

Source: PANL, GN 2/1/A, vol. 3, pp. 

from Quirpon t o  Ferol  and the Coast 
of Labrador 
from Cape Fero l  t o  Cape Race 
from Cape Race t o  Quirpon 
from Cape R a y  t o  Cape Race, including 
the  Magdalen I s l ands  
from Cape R a c e  t o  Bay Bulls 

W i l l i a m  Keen, jun. 
Samuel H a r r i s ;  John Garret B l a k e  
Charles Garland 
Michael G i l l ;  Edward Langman 
Nath. Brooks 
P e t e r  Weston; Robert C a r t e r  
Richard B a l 1  
W i l l i a m  Jackson 
Robert. Edgecombe; Jonathan Haddock 
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Upon hearing a suit for trespass, Governor Palliser had examined 

both parties, fined the defendant £10 in damages, and stipulated 

that the verdict be confirmed at the next Sitting of the 

Placentia district court. Captain Sexton worked cooperatively 

with Robert Edgecombe, the senior justice of the peaceO4O The 

surrogate court apparently heard al1 of the outstanding cases in 

Placentia: of the seven suits brought before Sexton, four were 

for servants' wages, two for ownership of local property, and one 

for a disputed hand-note. 41 

Captain Sexton8s court functioned as a forum for transacting 

the business of local government. In effect, it substituted for 

the quarter sessions that figured prominently in the management 

of English counties and towns. Sextonfs judicial administration 

conflicts with the caricature of quarter-deck justice: he 

dismissed one case for want of evidence and another because of a 

lack of material witne~ses.~~ In his capacity as deputy governor, 

Captain Sexton issued a grant for a piece of land and conferred 

seven licenses to sel1 liquor. He also received a petition from 

4 0  F o r  example, when Michael Brazi l  appeared i n  court t o  give an 
affidavit, he was sworn by both Sexton and Edgecombe. 

4 1  PANL, GN S/4/C/lr Placent ia  D i s t r i c t  (minutes f o r  13-28 September 
1764). Captain Sexton l i k e l y  heard s e v e r a l  a d d i t i o n a l  cases :  there  is 
a t  l e a s t  one page miss ing  from the  minute-book for the  proceedings of 
his court .  

42 PANL, GN 5/4/C/l, Placent ia  District (minutes for 25 September 
1764) . 



the local planters on problems in the provisioning trade in 

Placentia, 4 3  

Such proceedings were part of a broader trend whereby 

petitions replaced grand jury presentments as the primary means 

of local representation. In the outport districts, merchants and 

magistrates preferred the custom of holding an ad hoc meeting, 

which either acted smarily or, if it entailed a substantial 

project, solicited the governor' s approbation. When the justices 

of the peace in Trinity wanted to construct a local gaol in 1758, 

for example, they asked Governor Edwards for permission to 

appropriate the district's fines for the building costs, They 

couched their request in terms of the need to avoid a grand jury 

presentment: 

Thov we might without troubling your Excellency build one 
with the consent of a dozen of the principal inhabitants 
reduced to the f o r m  of a presentment at Sessions. This 
method would be followed by many inconveniences to us - and 
we beg your Excellency will take the prernisses into 
consideration and grant us an order for building and 
maintaining a gaol . 4 4  

The inconvenience to which they referred was the difficulty of 

persuading local merchants to attend court sessions during the 

4 3  PANL, GN 5/4/C/1, Placentia D i s t r i c t  (minutes for 25-26 Septernber 
1 7 6 4 ) .  

4 4  PANL, GN 2/1/A, vol .  2 ,  p. 437 (Samuel Harris and John Garrett 
Blake to Governor Edwards, 19 August 1758). 



busy summer fisher~.'~ Governor Edwards approved the magistrates' 

request, and no presentment was ever issued on the building of 

the Trinity ga01,~~ 

The high level of cooperation between justices and naval 

surrogates shown during Captain Sextonfs visit to Placentia was 

echoed throughout the island. In Trinity district, joint sessions 

held by justices of the peace and naval surrogates settled over 

forty per cent of the total cases heard from 1760 to 1790. 

Table 5.1. Distribution of Cases in Trinity District, 1760-1790 

Composition of the Presiding Magistracy 

These data likely underestirnate the number of actions heard by 

the justices of the peace, who did not keep as forma1 records as 

the naval officers. The joint sessions convened by the surrogate 

Number of Cases Heard 
L 

Proportion of Caseload 

4 5  The reluctance of merchants to serve as jurors during the sunmier 
fishery also contributed to the dearth of coroner's juries convened 
in Newfoundland: in 1772 DfEwes Coke complained bitterly that he 
could not persuade merchants in Trinity to sit on a jury to 
investigate a homicide. See Bannister, "Surgeons and Criminal 
Justice," p. 114. 

4 6  PANL, GN 5/4/B/1, Trinity District, minutes for 19 August 1758 
(copy of magistratesf letter), and 29 September 1758 (original letter 
from Captain John Chapman to Harris and Blake). 

Total Number of Cases: 155 
I 

Source: See Appendix B 

Justices 

25 

16% 

Surrogate 

63 

41% 

Surrogate 
and Justices 

67 
I 

4 3 %  
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and magistrates in the autumn - often termed a surrogate court of 
sessions or general court of sessions - combined the broad powers 

of quarter sessions with the wide jurisdiction afforded by the 

surrogate's commission. At four of the sessions at Trinity, the 

local fishing admiral sat alongside the magistrates as an 

assistant. Autumn quarter sessions, which had become formalized 

as "surrogate courts" by 1770, heard virtually every type of 

dispute except for capital offenses. The appearance of the king's 

schooner forrned a familiar part of seasonal life throughout the 

outports. 

Evaluating the Surrogate Courts 

By tightening the bonds between the civil and naval 

magistracy, Governor Palliser ensured that the surrogate courts 

operated as effectively as possible. From the administrative 

centre of St. John's, where Palliser presided as de facto chief 

justice, the governor heard petitions and complaints from the 

outports, sending surrogates to the districts to implement orders 

as circumstances dictated. The district system provided an 

efficient method of communication and law enforcement. As a 

custom that had operated since at least 1701, when first noted in 

Larkin's report, the role of the royal navy had evolved from 

Captain Crowe's general court in 1711 - through Clinton's reforms 

in 1731 and Rodney's reorganization in 1749 - to become a highly 

developed and deeply entrenched judiciary. As we have seen, the 



royal navy was ideally suited to this judicial function because 

it had the material resources needed to convey English majesty 

and law to the outports. 

This regime was the most practicable available framework in 

which to adniinister law. Even if the British government had been 

willing and able to construct roads as overland links to the 

outports, sailing ships would still be a far more efficient means 

of transport. Nearly every settlement in Newfoundland sat 

immediately on the coast and the island's interior was largely 

unknown to Europeans. Excursions inland were usually made only 

to hunt, trap, or collect firewood. As Benjamin Lester reported 

in 1762, with favourable winds a sloop could make the run from 

Trinity to St. John's harbour in less than two days; two hundred 

years later, to drive by automobile between the two communities 

was still a day-long journey. 

The problem was that weather conditions often forced delays 

and made many cruises quite hazardous. Justice Reeves saw this as 

a serious drawback to the surrogate ~ystern,~~ Yet this was true 

for every fishing ship and applied to road travel as well. 

Surrogate cruises restricted to the months the royal navy was 

stationed at Newfoundland - usually from mid-summer to early 

47  See PRO, BT l / 8 ,  pp. 61-62 (Report on the  Judicature in 
Newfoundland, 5 December 1792). Reeves nevertheless viewed the 
surrogate courts as crucially important to the administration of 
justice in the outports. On Reevesr administration see Peter Neary, 
"John Reeves," DCB, vol. 5 ,  pp. 636-37. 
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autwnn - but historians have exaggerated the degree to which this 

hampered the navyf s eff ectiveness . 48 Few ships sailed f reely 

around the island until the ice had cleared in May, and maritime 

traffic slowed considerably when winter stoms began hitting the 

coas t  in late November. In other words, even if the royal navy 

had been stationed at Newfoundland year-round, its officers would 

have been unable to sail on regular surrogate cruises for the 

better part of s i x  months each year. 

The annual courts held by the governor and the surrogates 

reflected the seasonal nature of the eighteenth-century fishery. 

As a proportion of the population, permanent settlers had 

steadily increased but were still dwarfed by the thousands who 

came over each year to woxk in the summer fishery. In 1763, for 

example, the population was calculated at 13,112 in the summer 

and 7,497 in the  inter.^^ Justice was unquestionably needed 

year-round, which the civil magistrates provided, but was 

particularly imperative when the population climaxed during the 

summer: virtually every important econornic activity took place 

during the late summer and early autumn. At the height of the 

fishery from late June to mid-August, servants could work as much 

4 8  T h e  need f o r  sh ips  t o  deliver services to the outports continued 
beyond the age o f  sail. See Ronald Rompkey, G r e n f e l l  of Labrador: A 
Biography (Toronto: U n i v e r s i t y  o f  Toronto Press, 1991), pp. 31-34 & 
98-99. 

4 9 Ryan, Consolidated Census  Returns, p. 56. 



as eighteen to twenty hours a day to take advantage of the run of 

fish. 

Effective courts were particularly needed from mid-August to 

late September. This period witnessed four major events: breaking 

the price of fish in A u ~ u s ~ ,  in which the governor consulted with 

the merchants to determine the rate for the season's catch; 

culling the fish locally to determine its market-grade; loading 

quintals of salted cod-fish, during which disputes over ownership 

and thefts often occurred; and settling contracts, in particular 

servantsf covenants, when quarrels over outstanding wages 

produced a flood of petitions and corn plaint^.^^ The surrogate 

and governor's courts were convened purposely to coincide with 

the needs of the local economy. Not only did the governor's court 

arbitrate civil disputes each autumn, for example, but it also 

fined those who contravened the set price for provi~ions.~~ Bÿ 

the time the naval squadron was ready to set sail with the 

fishing fleet in the autumn, few serious cases rernained to be 

heard. 

Matthews, Lectures on t h e  H i s t o r y  o f  Newfoundland, ch. 9; Harold 
Innis, The Cod F i s h e r i e s :  T h e  H i s t o r y  of an I n t e r n a t i o n a l  Economy (Znd 
e d .  Toronto: University of Toronto Press, 1954), esp. p. 306; Shannon 
Ryan, Fish  Out of Water :  T h e  Newfoundland S a l t f i s h  Trade ,  1814-1914 
(St. John's: Breakwater Press, 1986), ch. 1. On the terminology used 
in the fishery, see Story, Kirwin & Widdowson, eds., D i c t i o n a r y  of 
Newfoundland E n g l i s h ,  pp. 63-63, 129, 399-400, 463, 547-48. 

In 1781, for example, Governor Edwards fined Luke Ryan f10 for 
selling beef for 3 pence more per pound than was legally allowed. 
See PANL, GN 2/1/A, vol. 9, p. 257. For other examples of the role 
of the courts in regulating prices, see GN 2/1/A, vol. 3, pp. 123-26; 
vol. 7, p.  131; vol. 8, p.  12; vol. 10, pp. 38-43, 



Equally important, the cost of the surrogate system was met 

entirely by the imperial government. No records exist of any 

naval officers ever receiving special emoluments or additional 

pay for working as surrogate judges, The governor received a 

salary of £500 but did not accept any known payments for 

operating his court at St. John's. By contrast, other local 

off icials - the prison keeper, constable, beadle, and clerk - 

charged at least one shilling each time their services were 

~ s e d . ~ ~  The commissioners of oyer and terminer and the sheriff 

were each paid two guineas for every trial at the a s s i ~ e s . ~ ~  A 

New England physician visiting Newfoundland estimated the cost of 

prosecuting a typical case at the court of oyer and terminer to 

be £20. Judging this to be an exorbitant expense, he claimed that 

those victimized by crime were so distressed at the prospect of 

having to pay the court fees that they often decided not to 

prosec~te.~~ When civilians began to sit on the surrogate bench 

after 1790, Justice Reeves warned that acquiring a suffident 

number of qualified men to serve as justices for reasonable pay 

represented the judiciaryfs most pressing pr~blern.~~ 

52 PRO, CO 194/9, p. 41. 

53 PANL, GN 2/1/A,  vol. 9, p. 204. 

54 BL, Add. Mss. 15493, Dr. Gardner, "Some facts collected, and 
observations made on the fisheries, and government of Newfoundland." 
(unpublished mss., 1784), f. 29. Gardner correctly noted the fees 
charged by the commissioners of oyer and terminer: his estimates on 
the costs of prosecution are therefore probably fairly accurate. 

55 PRO, BT 1/8, pp. 82-83. 



The use of warships provided a substitute for much of the 

machinery needed to operate a system of courts. Every frigate on 

t h e  Newfoundland station had a clerk proficient in record- 

keeping; the rated warships had a Company of marines assigned to 

serve under the commodore; and many ships carried chaplains who 

were active in the fishing communitie~.~~ Even the smallest 

schooners and armed sloops could serve as temporary prison 

facilities to confine offenders awaiting punishment or transport 

to the St. John's gaol. The court of oyer and terminer depended 

upon warships to ensure that offenders in the outports were 

brought to the annual assizes held at St. John's. As Simon 

Devereaux has demonstrated, the costs of operating a centralized 

penal system were prohibitive in the eighteenth century: the 

British government assumed added expenses only when forced to 

adopt ref~rrns.~~ With an entire budget of less than £1,200, t h e  

island's government was not in a position to embark on large- 

scale proje~ts.~~ In 1787 Governor Elliott estimated that the 

expense of building a new court house and gaol at St. John's 

56 Rodger, Wooden World, pp. 26, 40, 55, 66, 245, 258; Waldo E.L. 
Smith, "The Navy as Moral Guardian: Newfoundland," in W.E.L. Smith, 
The Navy and its Chap la ins  i n  the Days of S a i l  (Toronto: Ryerson 
Press, 1961) . 
57 Simon Devereaux, "Convicts and the State: The Administration of 
Criminal Justice in Great Britain During the Reign of George III." 
(Ph.D. Thesis, University of Toronto, 1997), ch. 4. 

58 On the cost of colonial administration as an important factor in 
imperial policy, see C.A. Bayly, Imperia1 Meridian: T h e  British 
Empire and the World, 1780-1830 (London: Longman, l989), pp. 195 & 
209. 



would be over £1,000 and, not surprisingly, the proposa1 was 

never implemented. 59 

With the district system augmented by Governor Palliser, the 

island enjoyed a dual magistracy of naval officers and justices 

of the peace, as well as a three-tiered judiciary. The island 

had a de facto supreme court (governor8s court and St. John's 

assizes), a local administration (sessions held by JPs), and a 

circuit system (surrogate courts). The close relationship between 

surrogates and justices of the peace ensured that the naval 

officers were never wholly unprepared when they visited outport 

communities. In addition to the interviews with officials at the 

Board of Trade, governors could also consult long-serving 

justices when sitting on the bench or formulating decisions based 

on written appeals. In other words, the district system 

mitigated against the danger that newly-appointed officers would 

be incapable of dealing with local problems. 

Historians have tended to cite uncritically the reports from 

officials and governors, many of whom either had their own 

persona1 agenda or were simply giving a view from retiremenL60 

For example, long after his tenure as governor, Admiral Graves 

provided an oft-quoted assessment: 

59 PANL, GN 2 /1 /Af  vol. 11, p. 114 (civil establishment, l787), and p. 
268 (estimate for building a new gaol and court house, 1786). 

6 O This problem is most severe in Lounsbury, British Fishery at 
Newfoundland, passim, though it recurs in McLintock, Establishment of 
Constitutional Government, esp. ch. 3. 



The first summer the Governor cannot be supposed to know 
anything of ye matter - the second he has treasured up an 
heap of inconsistent & opposite account of the Customs and 
Interest of the Country delivered to him just as the views 
of the partyfs lead them - the third summer he begins to 
know People somewhat & to distinguish between truth & 
falsehood, then he is turned out and heard of no more, so 
that were he ever so well inclined, & to take ye utmost 
pains, no great matter could be expected from him .61 

Such statements have to be balanced against specific contexts - 

in this case, Graves had replaced Governor Webb at the last 

minute and had not been fully briefed before he sailed to 

Newfoundland in 1762 - and the disparity between rhetoric and 

action. Admiral Rodney, who had presided over the most important 

reforms in pre-1832 Newfoundland, offered a Sour appraisal in 

1775, which did not reflect his actual administration as 

governor . 62 
For the modern historian, the task is to navigate between 

the conflicting accounts supplied by contemporary observers. The 

starkest differences typically exist between the official reports 

of the army commander and the naval governor, both of whom had 

professional interests at stake. In 1785, for example, Major 

Elford, commander of the local garrison, sent a pessimistic 

dispatch to the Secretary of State: 

Quoted from Whitely, "Thomas Graves," DCB, v o l .  4 ,  p.  382 .  

62 Writing a s  the  c o n f l i c t  with America was erupting into war, Rodney 
portrayed Newfoundland i n  the  1750s a s  r iddled with r e b e l l i o u s  
American merchants and traders,  but while governor he had shown no 
d i f f i c u l t y  g e t t i n g  along with William Keen - the most prominent New 
Englander on the  i s l a n d  - or any other Americans, for t h a t  matter.  
S e e  Spinney, Rodney, p.  98 .  



1 wish, my Lord, we had more troops here, this place is 
really of too much consequence to be neglected, and requires 
some necessary Acts of Parliament to be made for the 
salvation of it, but with the present mode of government it 
is impossible - an Admiral is appointed Governor for three 
years, of which he stays bere three months each swnmer, the 
first of which he knows nothing about the condition of this 
place, the second a little, and the third he is indifferent 
about it as he is not coming again - in his absence we are 
governed by Justice of the Peace (for 1 have no civil 
authority invested in me) some of whom from their poverty 
are induced to do things apprehensive to individuals and 
in j urious to the community at large. 63 

A year later, Admiral John Elliot, the naval governor, gave an 

account that contradicted Elford' s report : 

It is with particular pleasure that I embrace this 
opportunity of acquainting your Lordship, that when I 
arrived here there was not a single man in prison; and that, 
owing to the many prudent regulations established by the 
late Governor Vice-Admiral Campbell, and the moderation and 
judgment with which they have been enforced by the 
magistrates in their respective districts, 1 have not had a 
single complaint ... from any part of the ~ s l a n d . ~ ~  

Both men no doubt exaggerated their claims in order to further 

their ambitions, but their comments raise the question of whether 

the impact of the royal navy should be measured solely in terrns 

of the time the governors actually spent on the island. 

I would argue that the effect of the royal navy extended 

well beyond the period its warships were stationed at 

Newfoundland. John Reeves, who was no apologist for the navy, 

portrayed its officers as champions of the rule of law: 

63 PANL, CO 194/36, pp. 15-16 (Elford to Lord Sydney, 14 May 1785). 

64 PANL, CO 194/36, pp. 134-35 (Elliot to Lord Sydney, 12 August 
1786). 



A Surrogate is well known in Newfoundland, as legally 
deputed by the governor, to act as his deputy. Under this 
character the authority of the governor was exercised very 
beneficially. The time of surrogating was looked forward to 
as a season when al1 wrongs were to be redressed against al1 
oppressors; and this naval judicature was flown to by the 
poor inhabitants and planters, as the only refuge they had 
from the west country merchants, who were always their 
creditors, and were generally regarded as their 
oppressors. 65 

Reeves overstated the case but still captured the essential role 

of the surrogate system: whether the annual surrogate courts were 

entirely fair or just mattered less than the fact that they were 

seen to represent law and order. Justices of the peace in the 

fishing outports relied upon the surrogate courts, where they sat 

alongside naval officers, as an opportunity to settle serious 

disputes and to complete outstanding judicial business. After 

Captain Sexton sailed from Placentia in 1764, for example, the 

magistrates reverted to holding petty sessions when the need 

aroçe. The next spring, one of the justice of the peace bound two 

planters in recognizance on condition that they personally appear 

at the next session of the surrogate court,66 The district 

system had become a custom which local magistrates took for 

granted as part of the natural course of governance. 

" Reeves, Government of Newfoundland, pp. 154-55 .  Emphasis in 
o r i g i n a l .  

PANL, GN 5/4/C/l, Placent ia  D i s t r i c t  (minutes fo r  23 May 1765). The 
planters were bound for 5 5 0  each. 



Making Law w i t h o u t  a Legislature 

The written law of Newfoundland altered substantially during 

Pallisergs tenure as governor. Upon his arriva1 in 1764, he 

stepped up enforcement of the customary law of master and 

servant. He reiterated the proclamation issued a decade earlier 

by Governor Bonfoy for the adjudication of master-servant 

disputes according to ancient custom, in particular the servantsf 

right to a lien on the seasongs fish catch? This discourse of 

custom permeated the administration of justice in a manner 

similar to the liberal ethos of the nineteenth century: in both 

cases inclusive rhetoric and an appeal to legal traditions were 

used to legitimize essentially hegemonic power,68 In practice, 

the customs of the islandfs fishery comprised a mixture of the 

laws, regulations, and traditions adopted over time to ensure the 

smooth operation of the local economy. Provisions were 

recurrently adjusted and augmented according to the perceived 

needs of those in power. While some aspects doubtless were 

ancient - in the sense of originating in time out of memory - 

others were recent measures. Particular customs found to be 

" PANL GN 2/l/A, vol .  2, pp. 63-64 (Bonfoygs proclamation); vol. 3. 
p. 275 ( Palliser8 s decree) , 

On liberal discoursef see Loo, Making Law and Authority i n  British 
Columbia, esp. pp. 5 - 7 .  



against natural reason could be overruled by judges of the high 

courts. 69 

Legal reform comprised part of the broader process of 

enforcing local authority. To ameliorate persistent problems in 

settling accounts at the end of the fishing season, Governor 

Palliser issued a notice to al1 merchants and traders, ask ing  

them to meet and consult with each other, in order to recomrnend 

ways to improve the existing system for collecting debts." At 

the same time, Palliser published another proclamation, this one 

directed to the planters and al1 others concerned in the fishery. 

It clearly illustrates the process of law-making: 

And whereas 1 have it under consideration to make one 
general order rule or regulation for a certain and speedy 
method by which merchants may recover their debts, in order 
to enable me at the same time to provide a security for the 
boatmen and fishermen against al1 sorts of impositions and 
oppressions from the merchants, 1 desire you will meet and 
consult together and let me know what has been the ancient 
practice before these illegal methods became so common what 
are the several hardships the fishermen feel and suggest to 
me the method you think best to answer these endse71 

6' According t o  Eng l i sh  ju r i sprudence ,  "Time o u t  o f  mind i s  where no 
man then l i v i n g  h a t h  hea rd  o r  known any proof t o  t h e  con t r a ry :  I f  two 
o r  more witnesses  can depose  t h a t  t hey  heard t h e i r  f a t h e r s  s a y  it was 
a custom a l 1  t h e i r  t i m e ;  and t h a t  t h e i r  f a t h e r s  hea rd  t h e i r  
g r a n d f a t h e r s  Say it w a s  so also i n  t h e i r  t i m e ;  it is enough f o r  t h e  
proof  o f  a custom." See G i l e s  Jacob, A New Law-Dictiondry. J. Morgan, 
e d .  (London: St rahan  & Woodfall, 1783). 1 thank P r o f e s s o r  Douglas Hay 
for t h i s  r e f e r ence .  

70 PANL, GN Z/l/A, v o l .  3, pp. 242-43 (governor8s  proclamat ion,  3 
September 1764) . 
'' PANL, GN 2/l/A, v o l .  3, p. 2 4 3  (governofls proc lamat ion ,  3 
September 1764). 



By working to identify and eniorce legitimate local customs, 

Palliser was adhering to English common  la^.^^ He was especially 

careful to differentiate between ancient customs and recent 

abuses in the fishery. Enforcing the authority of particular 

customs determined by a jury (Le. an assembly of planters and 

merchants) represented a central aspect of the common law 

tradition. Seen in this light, Palliser was merely acting as a 

presiding j udge . 73 
But law-making in eighteenth-century Newfoundland was 

distinct in one important respect. In most official British 

colonies, law-making on such a scale - in this case, the heart of 

t h e  island's contract law - would have involved a legislature or 

o t h e r  type of assembly formally constituted by statute and 

repor ted  in the local pressO7' In Newfoundland, the governor 

presided over such proceedings: he alone issued proclamations to 

confirm decisions and, at his discretion, lobbied the British 

goverment to draft legislation. The crucial difierence between 

these two processes was political representation: whereas the 

'' Allen, Law in the Making, ch. 2; Walker and Walker, The English 
Legal System, chs. 1 & 3 .  

7' On the common law as a system of customary law, see A.W.B. Simpson, 
Legal Theory and Legal History: Essays on the Common Law (London: 
Hambledon Press, 1987), esp. pp. 362-68. 

" Tully, -Political Development of the Colonies," pp. 27-38; Bailyn, 
I d e o l o g i c a l  Origins  o f  the American Revolution,  ch. 2; W.S. MacNutt, 
T h e  Atlantic Provinces: The Emerqence of Colonial Society, 1712-1857 
(Toronto: McClelland & Stewart, 196S), ch. 5 .  



propertied classes in colonial America registered their opinions 

in local legislatures, in Newfoundland the naval governor 

controlled how questions of law were presented to the British 

government. 75 

Governor Palliser chose to frame his initiatives in the 

language of liberating an oppressed people. In his returns to the 

1764 heads of inquiry, he asserted that 'the greatest part of the 

inhabitants live as mere savages, without religion," and, as a 

result of chronic indebtedness, they were "little better than 

slaves. "76 Faced with Palliser' s impassioned arguments for 

reform, the British government directed the Board of Trade to 

prepare extensive reports on the state of the f i ~ h e r y . ~ ~  Lord 

Grenville's ministry considered making major changes in imperial 

policy towawd Newfoundland, but the entire matter was dropped 

when the Rockingham Whigs came to power. In the wake of the Stamp 

Act crisis, the island fell off the political map? 

' 5  Of courser when merchants wished to protest against either a 
governorts administration or an official policy, they could pursue 
the m a t t e r  in England, As we saw in Chapter Three, merchants could 
indeed exert political pressure in London - as they did in the early 
1730s - but this required considerable time and organization, and did 
not guarantee access to the corridors of power. 

76 BL, King's Mss. 205, ff. 323-79 "General Reports of the State of 
the Arnerican Colonies." Quotation at f. 354. 

" The 1765 reports are reprinted in Lambert, ed., House of Commons 
Sessional Papers, Volume 90: Newfoundland, pp. 25-46. 

Matthews argued that the proposed reforms would have given the 
island colonial status and perhaps representative government by 1770. 
See Lectures on the History of Newfoundland, p. 123. On the Stamp Act 
crisis, see Peter Thomas, "The Stamp Act C r i s i s  and its 



In the absence of a new statute or prerogative writ, 

proclamations from the naval governor continued to guide the 

administration of justice. In September and October 1764 Palliser 

issued four decrees which revised the regulations governing debt, 

contract, and vagrancy. He sought to establish rules for 

settling contracts in a manner that protected servantsf wages 

fairly and proportioned outstanding debts equitably. First, he 

ordered al1 masters and employers of fishing servants to settle 

their contracts within six days of the expiration of the terms 

stated in their shipping papers. Masters who refused to do so 

were required to victual their servants and to pay them their 

regular wages until the outstanding accounts were finally 

settled." Second, Palliser outlawed the practice of summarily 

seizing fish catches as collateral or payment for debts. 

Recognizing the servant's lien to protect their wages, he ruled 

that creditors, 

according to ancient custorn content thernselves with such 
proportion of their debts as shall be voluntarily and freely 
paid and delivered by the debtors and when any doubt shall 
arise or suspicion that the debtors hath not wherewith to 
discharge his just debts, servant's wages that then the 
creditors do secure to be by them paid the wages due to the 
servant's employed in the fishery that the voyage may be 
continued to the end of the season and a just division of 

Repercussions, including the Quartering A c t  Controversy," in Greene 
and Pole, eds., T h e  American Revolution, pp. 113-25. 

79  PANL, GN 2/1/A,  v o l .  3, p. 271 (governor's decree, 31 October 
1764). 



the debtorms effects to be made to each creditor in 
proportion to their respective debts. 

In taking such action Palliser was upholding official 

prohibitions against the truck economy.81 The British government 

wanted fishing servants to be paid their lawful wages and to 

have the island when their contracts expired in the autumn. 

Governor Palliser's other two decrees applied the policy of 

preventing surplus labour from accumulating during the winterOe2 

While recognizing servants' rignts to their wages, Palliser also 

sought to keep them £rom becoming indebted or i d l e .  He issued a 

proclamation designed to stop the practice of allowing servants 

to purchase liquor on credit. It directed the island's 

magistrates not to compel any master to pay for their servants' 

debts to publicans or others retailing l i q ~ o r . ~ ~  While this 

measure checked servants' behaviour indirectly - the logic being 

that unpaid debts would result in less credit and therefore less 

dwinking - Palliser's fourth decree placed considerable 

restrictions on the rights of the island's labourers, most of 

PANL, GN 2/1/~, vo l .  3, p. 275 (governor 's  decree ,  3 September 
1764). 

'' C r o w l e y ,  "Empire v e r s u s  Truck, " pp. 311-36. 

The p o l i c y  t h a t  the f i s h e r y  shou ld  be a nu r se ry  for s a i l o r s ,  
supp ly ing  a pool  of newly- t ra ined seamen each year ,  had been 
e n s h r i n e d  i n  King Will iam's  A c t .  D i e t e r s  had no t  been s i n g l e d  out, 
but t h e  i n t e n t  of t h e  l a w  w a s  c l e a r l y  to preven t  t he  accumulat ion o f  
a l o c a l  g l u t  of exper ienced  s a i l o r s  who would d e p r e s s  t h e  demand for 
g r e e n  men from England. See  1 0  & 11 Wm. III, c. 25, ss. 9-10 (1698- 
9 9 ) ;  Head, Eighteenth Century Newfoundland, pp. 92-93. 

8 3 PANL, GN 2/1/~, vol.  3, p. 251 (governorf  s decree ,  2 October 1 7 6 4 ) .  



whom were Irish Roman Catholics. "For better preserving the peace 

preventing robberies, turnultuous assemblies, and other disorders 

of wicked and idle people remaining in the country during the 

winter, " Palliser ordered: 

That no Papist servant man or woman shall remain in any 
place where they did not fish or serve during the summer 
preceding . 
That not more than two papist men shall dwell in one house 
during the winter, except such as have protestant masters. 
That no Papist shall keep a publick house or vend liquor by 
retail. 
That no person keep dyeters [dieters] during the winter 
That al1 idle disorderly useless men and women be punished 
according to law and sent out of the country.84 

The law to which Palliser referred was likely the English statute 

governing vagrancy. By the Vagrancy Act of 1744, perçons deemed 

to be idle or disorderly could be sentenced to a term of 

Although King William's Act of 1699 remained the sole 

statute governing the island's fishery, by 1770 the naval state 

had acquired a significant body of state law. When the British 

government drafted new legislation for Newfoundland, it drew on 

the regulations already in force at the local level* The 1775 

"Act for the encouragement of the Fisheries carried on from Great 

Britain, " known colloquially as "Palliser' s Act, " codif ied 

PANL, GN 2/1/A, vol. 3, p. 272 (governor,~ decree, 31 October 
1764). 

17 Geo. II, c. 5, S. 23 ( 1 7 4 4 )  . On this use of transportation, See 
Beattie, Crime and the Courts in England, p. 512-13. 



Pallisert s decrees on wages, debt, contract, and ~agrancy.'~ 

While recognizing the servantsv right to a lien on their masters' 

fish catch, it criminalized breach of contract, providing for the 

corporal punishment of disorderly servants. The restrictions on 

Roman Catholics were not included, but al1 servants now faced 

stiff penalties for neglect of duty or desertion." Palliser's 

Act confirmed the judicial role that civil magistrates had been 

performing for over a generation. It empowered justices of the 

peâce to hear and determine any wage dispute or offence committed 

by masters or servants against its  provision^.'^ As a result, 

statutory law began to reflect local practices that had long been 

based on common law and the customs of the fishery. 

Warships and S t a t e  Formation 

Throughout this period the royal navy continued to expand 

its presence in Newfoundland. In 1772, and again in 1790, the 

Admiralty contracted Benjamin Lester to build two armed sloops to 

j o i n  the schooners already in ser~ice.'~ The number of warships 

86 15 Geo. III, c. 31 (1775). 

'' The penal sanctions in Palliserfs Act are discussed in detail 
below, in Chapter Seven. 

88  15 Geo. III, c. 31, ss. 17-18 (1775). The St. Johnts vice-admiralty 
c o u r t  was also authorized to judge master-servant cases, though it 
never assumed a role comparable to the governor,~ court or the 
district courts. 

PRO, ADM 1/470r pp. 87 & 145;  D e r e k  Beamish, "Benjamin Lester," 
DCB, vol. 5, p. 491. 



reached nine in 1773, enabling the governor to enforce his 

authority throughout the island. The outbreak of the American 

Revolutionary War intensified this process. In 1778 local 

merchants requested protection against American privateers: they 

successfully petitioned the goverment to station warships in 

Newfoundland year-round and promised to defray the costs of 

coastal d e f e n s e ~ . ~ ~  Demands from the North American station 

temporarily drained the squadron - only three armed sloops were 

stationed in 1775-76 - but by 1777 the ships patrolling 

Newfoundland consisted of two 60-gun ships of the line, plus 

seven frigates and armed sloops.g1 When the Americans captured 

the frigate HMS Fox off Newfoundland in June 1777, the Admiralty 

q u i c k l y  dispatched a Une-of -battle warship, HMS B i e n f a i s a n t ,  to 

bolster the islandr s squadronOg2 

PANL, GN 2/1/A, vol. 7 ,  pp. 92, 105, 120, 132, & 139.  

91 Graham, Empire of t h e  North A t l a n t i c ,  p. 208; O l a f  Janzen, "The 
Royal Navy and the Defence of Newfoundland during t h e  American 
Revolution,  '' Acadiens i s  14, 1 (Autumn 1984), pp. 24-48. 

92 David Syrett, The Royal Navy in American Waters, 1775-1783 
(Aldershot: Scolar P r e s s ,  1989) ,  p.  7 2 .  



Map 5.2. Warships on the Newfoundland Station, 1773 
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The increase in military force was part of a larger policy 

of deterrence designed to contain American and French expansion. 

Despite the failure of British strategic planning, the deployment 

of naval forces largely succeeded in protecting the fisheryOg3 

The commitment to become more deeply involved in Newfoundland 

precipitated other initiatives, the most important of which was 

the surveys conducted by Captain James Cook in the 1760s. In 1766 

Captain Cook published his first detailed surveys of the south 

and west coasts: based on these charts, a new map of the entire 

island became available in 1775; this gave naval officers a far 

more accurate knowledge of the navigable waters, thereby 

strengthening the entire surrogate ~ y s t e m . ~ ~  And, with several 

vessels stationed in Newfoundland year-round, officers could now 

convene surrogate courts during the winter months. In January 

1779, for example, Captain Thomas Durell sailed to Trinity to 

oversee a homicide investigation conducted by the local 

magistrates. 95 

93 Stout, The Royal Navy i n  America, ch. 10; Nicholas Tracy, Navies ,  
D e t e r r e n c e ,  and American Independence: B r i t a i n  and Seapower i n  the 
1760s and 1770s (Vancouver: University of British Columbia Press, 
1988), ch. 6. 

94 On Captain Cookf s surveys, see Head, Eighteenth Century 
Newfoundland, pp. .161-65 & 180-84; for a sample of Cook's 
cartography, see J.R. H i l l ,  e d . ,  The Oxford I l l u s t r a t e d  History of 
the Royal Navy (Oxford: Oxford University Press, 1995), p. 193. 

95 At a "special court" presided over by Durell, and attended by the 
district justices, depositions were taken from al1 of the available - 
witnesses, including those who could speak only Irish, and the 
evidence formed the basis of the subsequent prosecution at the autumn 
a s s i z e s .  See Bannister, "Surgeons and C r i m i n a l  Justice," pp. 123-24. 



As a consequence of the naval buildup, the British 

goverment appointed the first civil secretary to assist the 

island's governor. In 1779 Aaron Graham, an English lawyer, 

arrived at St. John's to serve under Governor Richard ~dwards.'~ 

Graham continued in this position until he returned to England in 

1791. During his twelve-year tenure, he was universally regarded 

by the governors and magistrates as an able and efficient 

administrator and, according to some, the "greatest civil servant 

in the history of Newf~undland."~~ Graham took over the 

government's record-keeping - he issued al1 of the governor's 

decrees and drafted most of the writs himself - and thereby 

ensured a relatively high degree of administrative continuity. To 

be sure, this nascent bureaucracy was pathetically small compared 

to most of the larger colonies in North America, but it met the 

basic needs of propertied interests in Newfoundland. Governor 

Elliot successfully lobbied the Secretary of State to give Graham 

a regular salary, and in 1787 the position of civil secretary was 

allocated £182 per annum.98 Although not as dramatic or far- 

reaching as Governor Rodney's reforms in 1749, the advent of the 

office of governor's secretary, who continued to be augmented by 

96 cuff, ed., Dictionary of Newfoundland and Labrador Biography, p .  
131.  

97 Calvin Evans, "Aaron Graham, " DCB, vol. 5 ,  p. 361. 

98 PANL, CO 194/41, pp. 23-25; GN 2/1/A, vol. 11, P. 144 (civil 
establishment of Newfoundland, 1787). 



the commodore~s clerk serving aboard his flagship, further 

entrenched the naval state, 

During the 1770s and 1780s, naval governors also 

significantly expanded the district system. Both the nwnber and 

the range of judicial districts increased, in each of which 

justices of the peace were appointed. Naval surrogates conferred 

commissions of the peace in four new districts: Fogo Island 

(1776); Fortune Bay, on the western side of the Burin Peninsula 

(1784); Great St. Lawrence, on the eastern side of the Burin 

Peninsula (1787) ; and St. Mary's, on the Cape Shore of the Avalon 

Peninsula (1785) By 1790 the areas under the jurisdiction of 

the naval state stretched from Cape Ray on the southwest corner 

of the island, to Fogo Island off the northeast coast. 

When placed in the broader context of colonial development, 

the naval state in Newfoundland appears as effective as most 

other local regimes in North America. In colonial America and 

the early Republic, state authority was generally weak and 

institutional coercion relatively limited compared to Great 

Britain. Local law-enforcement and penal practices varied 

markedly from region to region; the administration of justice was 

often ineffective and arbitrary.'OO Gordon Wood persuasively 

99 PANL, GN 2/1/A, vol. 6, p. 109 (Fogo Island), vol. 10, p. 28 
(Fortune Bay), vol. 11, p. 201 (Great St. Lawrence), vol. 10, p. 215 
(St. Mary' s) . 
'O0 Douglas Greenberg, Yrime, Law Enforcement, and Social Control in 
Colonial America," American Journal of Legal His tory  26 (19821, pp. 



argues that the imperial state had a limited presence in colonial 

America: 

Royal authority operated much of the time on the surface of 
American life, masking the confused reality of decentralized 
institutions and localized authorities that made up the 
central governance of the colonies....In this respect 
colonial Society resembled more the hodgepodge of local 
privileges and liberties that confronted the French monarchy 
in the eighteenth century than it did the relatively 
agreeable and integrated relationship between the crown and 
local authorities worked out in Great Britain. Consequently, 
the colonists had little understanding of state authority, 
of a united autonornous political entity that was completely 
sovereign and reached deep into the localities. And thus 
they were not prepared to accept that authority when after 
1763 it tried to intrude into their li~es.'~~ 

A byproduct of the dearth of forma1 systems of social control was 

the evolution of locally-oriented cultural rituals that replaced 

the crinlinal law as the principal forum for regulating comrnunity 

relations. lo2 

The inability of colonial states to enforce official 

authority beyond garrison toms and regional capitals was not 

restricted to the rebellious thirteen colonies. Across British 

North Arnerica, official authority was often contested, 

superseded, or simply ignored. In addition to the fur trade 

293-325; Kathryn Preyer, "Penal Measures in the American Colonies: An 
Overview," American Journal o f  Legal H i s t o r y  26 (1982), pp. 326-53; 
Christopher Tomlins, Law, Labor, and I d e o l o g y  i n  the Early  American 
R e p u b l i c  (Cambridge: Cambridge University Press, 1993), pp. 47-51. 

lol Gordon Wood, The Radical ism o f  the American Revolut ion (New Y o r k :  
Vintage, 1991), pp. 109-24 [quotation at p. 1111. 

'O2 Daniel Vickers, "Competency and Cornpetition: Economic Culture in 
Early Arnerica," Wil l iam and Mary ~ u a r t e r l y  3rd series, 4 7 ,  1 (January 
1990), pp. 3-29. 



territories, areas dominated by either staple industries or 

large-scale employment of wage labour witnessed systernic violence 

and outbreaks of unrest.lo3 Episodes such as the Shinerps War in 

Upper Canada demonstrated the limits to authority. Even in 

relatively quiet rural townships the local rnagistracy could have 

difficulty imposing its authority.lo4 Authoritarian 

administrations dorninated by the British military - most notably 
the government in Halifax - were the exception rather than the 

r u l e  of the colonial experience .'O5 

Challenging Customary Law 

In the 1780s a series of problems in the judiciary burst 

into a large-scale crisis which temporarily paralyzed the legal 

regime on which the island's governors had relied since 1749. The 

debacle stemmed from a prosecution brought in Exeter against 

'O3 Ruth Bleasdale, ''Class Conflict on the Canals of Upper Canada in 
the 1 8 4 0 ~ ~ "  L a b o u r / L e  T r a v a i l l e u r  7 (1981), pp. 9-39; Michael Cross, 
"'The Laws Are l i k e  Cobwebs: Popular Resistance to Authority in Mid- 
N i n e t e e n t h  Century British North America," i n  T.G. Barnes, et al., 
eds., Law i n  a C o l o n i a l  S o c i e t y :  The  Nova  S c o t i a  Experience (Toronto: 
Carswell, 1984) ; Loo, M a k i n g  Law,  O r d e r ,  a n d  A u t h o r i t y ,  ch.  1. 

' O 4  Susan Lewthwaite, "Violence, Law, and Community in Rural Upper 
Canada," in Jim Phillips, Tina Loo, and Susan Lewthwaite, eds., 
Essays in the History o f  Canadian Law, V o l u m e  V :  c r i m e  and C r i m i n a l  
Justice (Toronto: The Osgoode Society, l994), pp. 353-86; Michael 
Cross, "The Shinersf War: Social Violence in the Ottawa Valley in the 
l 8 3 O s ,  " C a n a d i a n  H i s t o r i c a l  R e v i e w  5 4  (1973), pp. 1-26. 

'O5 J i m  Phillips, "The Operation of the Royal Pardon in Nova Scotia, 
1749-1815," U n i v e r s i t y  of Toronto Law J o u r n a l  4 2  (1992), pp. 401-49; 
Barry Cahill, "The Treason of  the Merchants: Dissent and Repression 
i n  Halifax in the Era of the American Revolution," Acadiensis 26, 1 
(Autumn l996), pp. 52-70. 



Governor Richard Edwards for a decision he delivered in 1780 

during a sitting of the governor's court. The details of the case 

were murky even to those who attended the trial, It appears that 

a planter in financial trouble had brought an action against 

Governor Edwards to recover an allegedly unlawful fine levied by 

the governor's court. The suit was settled out of court, but its 

effects were far-reaching. Aaron Graham summarized the situation 

in his testimony before a House of Commons committee in 1793: 

[Flrorn the beginning of the establishment of a fishery upon 
that Island, there have been courts for the trial of civil 
actions; at St. John's, it was held by the Governor; at the 
Out Ports, by the Captains of the Ships of War, who were 
called Governor's Surrogates; neither the Governor's nor the 
Surrogate's powers were doubted, until about the year 1780, 
when Governor Edwards had an action commenced against him, 
which was tried at Exeter (for a decision of his made at St. 
John's). That the witness attended the trial and the matter 
by the recommendation of the judge was left to arbitration; 
from that tirne he frequently heard, both in Newfoundland and 
in England, the powers of the Governor and his Surrogates 
spoken of as illegally assumed by them; Admiral Campbell, 
who was Admiral Edwards' s successor, would not sit as a 
judge; but the practice continued by the surrogates at the 
out 

Though Admiral Edwards bristled at suggestions that he had 

somehow been at fault, the ramifications of the affair were more 

important than what actually had transpired in Exeter. 

As a customary institution, the governorrs court had no 

forma1 legal basis other than the appellate jurisdiction granted 

'O6 Third Report from the House of Cornons Committee to Enquire into 
the State of the Trade to Newfoundland (June 1793), f , 2 [testimony 
of Aaron Graham], in Lambert, ed., House of Commons sessional Papers, 
Volume 90: Newfoundland, p. 240. 



t o  naval o f f i c e r s  by King W i l l i a m ' s  A c t .  Admiral Milbanke, 

governor i n  1789-92, considered it imprudent t o  r i s k  h i s  

reputa t ion  and for tune,  'in defence of a  custom, which, i f  not  a 

bad one, had never been l ega l ly  s a n ~ t i o n e d . " ~ ~ ~  E f f o r t s  were made 

t o  t r ans f e r  t h e  governor's customary j u r i s d i c t i o n  t o  th ree  o the r  

cour t s  - the  Fishing Admiralsr courts ,  t h e  s e s s ions  held by the  

j u s t i c e s  of t he  peace i n  the  outports ,  and the Vice-Admiralty 

Court a t  S t .  John's - but  none proved p r ac t i c ab l e .  There is only 

one extant  re ference  t o  a  governor's cour t  be ing  he ld  a f t e r  the  

t r i a l  i n  Exeter - i n  1785 a court  convened by t h e  governor and a 

bench of j u s t i c e s  heard a  property d i spu te  - bu t  t h i s  d id  not 

mark i t s  resurgence.lo8 T h e  governor's cour t  never recovered from 

t h e  incident  i n  1780 because subsequent governors knew f u l l  w e l l  

t h a t  the  s takes  w e r e  now too high. They had good reason t o  fear 

lawsui ts  awising from t h e i r  act ions on t h e  bench: t h e  governorfs 

cour t  was a customary i n s t i t u t i o n  t h a t  had never been t e s ted  

under English law, In  f a c t ,  lega l  opinions given i n  t h e  1730s had 

ruled t h a t  the  governor could not sit a s  a  j u s t i c e  of the  

peace.log The dernise of the  governor's cour t  i l l u s t r a t e d  how 

' O 7  Report upon the Judicature  of Newfoundland (31 December 1 7 8 9 ) ,  f. 
7 ,  in Lambert, ed., House of Commons Sess ional  Papers, Volume 90: 
Newfoundland, p. 7 1. 

' O 8  PANL, G N / ~ / ~ / A #  vol. 10,  p. 162. The governor i n  question was 
Cap ta in  John Campbell. 

log S e e  above, Chapter Three. 
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quickly a particular custom could be undermined when it relied 

upon a voluntary bench and locally-constituted authority. 

The reluctance of governors to serve as judges left naval 

surrogates to shoulder an increasingly heavy caseload. Yet their 

powers also derived from customary law, and the surrogate courts 

soon came under scrutiny by English courts. A t  the Devonshire 

Quarter Sessions in 1788, Richard Hutchings, an English rnerchant, 

successfully appealed a decision made in a surrogate court by 

Captain Edward Pellew (later Viscount Exmouth). The previous year 

Hutchings had sued a planter in the Ferryland district court to 

recover a debt; after the civil magistrates had ruled against 

him, he appealed to Pellew, who upheld the judgement. Upon 

returning to England, Hutchings brought an action of trespass, 

and the presiding judge found that Pellew did not have lawful 

authority to hear Hutchings' case.l1° The basis of the judgment by 

the Devonshire bench was likely the fact that King William's Act 

gave naval commanders the power to act as appeal judges only for 

decisions made by the fishing admirals.lrl 

This judgment wreaked havoc on the administration of law in 

Newfoundland. In April 1789 the crisis worsened when Hutchings' 

solicitor threatened further legal action against Captain Pellew. 

'Io PANL, CO 194/21, pp. 254-56 (report submitted by Admiral Milbanke 
and Mr. Graham, undated [c. December 17893); Keith Matthews, "Richard 
Hutchings," DCB, vol. 4, pp. 443-44; Matthews, Lectures on the 
History of Newfoundland, pp. 135-41. 

10 & 11 Wm. III, c. 25, S. 15 (1698-99). 
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Pellew appealed to Admiral Mark Milbanke, who was to begin his 

first year as governor that summer, to help him secure a defense 

lawyer from the British Admiralty. Pellew pointed out that it 

would be "extremely cruel to subject me to such an expense for 

having simply done what 1 conceived to be my duty."l12 Faced with 

a deteriorating situation, Aaron Graham intervened on Captain 

Pellewfs behalf. Explaining the history of the islandfs customary 

judiciary, Graham asked Admiral Milbanke to arrange for the 

Crownf s law off icers to consider the entire matter. 113 Throughout 

the early swnmer of 1789 Milbanke worked aboard his flagship, 

HMS Salisbury, preparing the squadron for the Atlantic crossing, 

while he awaited word on what was to be done with the surrogate 

courts. 

Governor Milbanke did not receive the legal opinion until 

the day he was to set sail from Spithead. According to the 

report, neither the governor nor the surrogates could legally sit 

as judges in civil causes.'14 This placed Milbanke in a precarious 

position. On the one hand, word of Hutchingsf suit had already 

reached Newfoundland, where naval officers were unwilling to hear 

the scores of cases in which writs had been issued. On the other 

PRO, ADM 1/472, p. 305 (Pellew to Milbanke, 19 April 1789). 

PRO, ADM 1/472, pp. 303-04 (Graham to Milbanke, 24 April 1789), p. 
307 (Thomas G r e t t o n  to Pellew, 6 April 1789). 

PRO, ADM 1/472, p. 312 (Milbanke to Philip Stephens, 24 July  
1789); Calvin Evans, "Aaron Graham," DCB, vol. 5, p. 361. 



hand, the British governrnent had neither constituted a new 

jurisdiction to replace the surrogate courts nor provided 

instructions on how to administer justice in the interim. Even 

before he set foot on the island, then, Milbanke's administration 

had received its first blow. 

L e g a l  Reform and the Irish Convicts Controversy 

Unsure of how to proceed, Milbanke approached Aaron Graham 

for advice on how to aàminister civil law under the cloud of 

Hutchingsr suit. Graham recommended that Milbanke use the clause 

in his governor's commission empowering him to appoint judges - 

specifically commissioners of oyer and terminer and justices of 

the peace - as a basis to establish a court of common pleas to 

settle the backlog of cases that had piled up.'15 Graham later 

testified that this rather spurious use of the commission was 

designed to cause as little disruption as possible to the 

customary legal system. As he explained it, 

[Governor Milbanke] appointed the captains of the ships of 
war to be Judges at the out ports on their respective 
stations, so that they only changed the name of Surrogate 
with that of Judge, and continued to do the business exactly 
or nearly in the same manner as they had before been used to 
it; the principal alteration was in the appointment of the 
court at St. John's, where, instead of sitting as a Judge 
himself, he appointed three gentlemen to sit as Judges.l16 

For the legal powers contained in the governor's commission, see 
above, Appendix 4 . 2 .  

"6 Third Report from the House of Commons Committee to Enquire  into 
the State of the Trade to Newfoundland (June 1793), f. 4 [testimony 



In September 1789 Milbanke appointed seven men, including Graham, 

to be judges in the Court of Common Pleas, three of whom - Coke, 

Ogden, and Buchanan - were already serving as justices of the 

peace. 11' 

Courts of common pleas were duly held in the districts of 

Ferryland and Harbour Grace in September and October 1789.L18 

Pronouncing the new courts an unqualified success, Governor 

Milbanke reported: "during my short stay there they decided in 

the most formal manner near thirty causes, without meeting with 

the smallest obstru~tion."~~~ In spite of such optimism, the 

British government had not sanctioned this legal innovation. 

Milbanke would have to wait until he returned to London to secure 

approval for his initiative. 

While Milbanke and Graham had been dealing with problems in 

the legal system, another crisis was brewing. In July 1789 over a 

hundred Irish convicts had landed at Bay Bulls and Petty Harbour. 

Dumped by the master of the Duke of Leinster without sufficient 

of Aaron Graham], in Lambert, ed., House of Commons Sessional Papers, 
Volume 90: Newfoundland, p. 242. 

PANL, GN 2/1/A, vol. 12, p. 13 (notice of appointments, 17 
September 1789) . 

PANL, GN 5/4/C/l, Ferryland District Court Records (minutes for 29 
September & 1 October 1789); PANL, GN 5/1/B/1, Harbour Grace District 
Court Records (minutes for 19-22 October 1789). 

Il9 Admiral MilbanXe's Report upon the Judicature of Newfoundland (31 
December 1789), f. 11, in Lambert, ed., House of Commons Sessional 
Papers, Volume 90: Newfoundland, p. 75. 



provisions, the convicts made their way to St. John's, where 

authorities struggled to cope with a potentially disastrous 

situation. Al1 of the convicts were in immediate need of food and 

shelter; many were suffering from gaol fever, which quickly 

spread throughout the community; and some were dangerous 

offenders, a fact brought home when an attempt was made to set 

fire to the town. Soon after arriving in Newfoundland, Governor 

Milbanke arranged to ship the convicts to England before the 

autumn departure of the naval sq~adron.~~~ Milbanke informed 

William Grenville, Secretary of State in the ministry of Pitt the 

Younger, who in turn notified the Irish goverment. 

In November 1789 Dublin responded by furiously protesting 

against any plans that would see the convicts returned to Irish 

soil. Governor Milbanke thus found himself at the center of a 

political battle between the British and Irish government~.~~~ In 

December Dublin repeated its attack on the Newfoundland governor: 

John Fitzgibbon, the Irish Lord Chancellor, asserted that 

Milbanke had comrnitted "an act highly indiscreet at best," and 

120  The Irish conv ic t s  c r i s i s  is examined i n  d e t a i l  i n  J e r r y  
Bannis te r ,  "Convict T ranspor t a t ion  and t h e  Colonia l  State i n  
Newfoundland, 1789," Acadiensis 27, 2 (Spring 1998) ,  pp. 95-123. 

12' T h e  correspondence bctween London and Dublin is conta ined  i n  
H i s t o r i c a l  Manuscripts Commission, 30th Ser i e s ,  Manuscripts o f  J. B .  
Fortescue Preserved a t  Dropmore (London, 1892-1927), v o l .  1, pp. 538- 
61 [Dropmore Papers] .  1 thank Simon Devereaux f o r  generous ly  shar ing  
h i s  r e s e a r c h  m a t e r i a l s  on I r i s h  t r a n s p o r t a t i o n .  The impact of t h e  
landing  o f  t h e  I r i s h  conv ic t s  on B r i t i s h  penal p o l i c y  i s  reappra ised  
i n  Simon Devereaux, " I r i s h  Convict  Transpor ta t ion  and t h e  Reach of 
the S t a t e  i n  Late Hanoverian B r i t a i n , "  Journal of the  Canadian 
His tor ical  Association 8 ( 1 9 9 7 ) '  pp. 61-86. 



caustically remarked that the Admiral would never deign to corne 

to Ireland to defend him~e1f.l~~ Grenville ignored the virulence 

but pounced on the fact that statutory law entitled Ireland to 

transport convicts only to a British col~ny.'~~ In a statement 

ten cited by historians, Grenville declared: 

Newfoundland is in no respect a British colony, and is never 
so considered in our laws. On the contrary, the uniform 
tenor of our laws respecting the fishery there, and of the 
King's instructions founded upon them goes, as 1 apprehend, 
to restrain the subjects of Great Britain from colonizing in 
that island. 1 am not quite certain, but 1 believe that this 
policy is carried so far as even to authorize the Governor 
to remove by force the British fisfiermen who may show a 
disposition to settle on the island, and remain there during 
the winter . lZ4 

He was asserting that since the convicts had not been transported 

to an official colony, their sentences had not been legally 

executed. The Irish goverment could therefore detain the 

convicts in Dublin and arrange to transport them somewhere else. 

Grenville's statement represented no more than an attempt to 

solve the immediate problem of the Irish convicts, and formed 

12* Dropmore Papers, vol. 1, p. 548 (Fitzgibbon to Grenville, 2 
December 1789). The tone of Fitzgibbon's remarks did not ref lec t  
Irish nationalism: one of the most powerful Protestant politicians in 
Dublin, he became an advocate of the Act of Union in 1800-01. See 
J - C .  Beckett, The Making of Modern I re land ,  1603-1923 (2nd ed. London: 
Faber and Faber, 1981), pp. 232-36, 268-71. 

lZ3 The Irish statute in question w a s  26 Geo. III, c. 24, ss 64-70 
(1786). 

lZ4 Dropmore Papers, vol. 1, p. 549 (Grenville to Fitzgibbon, 2 
December 1789) . 



neither a general nor an accurate statement on the operation of 

the islandf s government. 125 

The disparity between officia1 imperial policy and the 

actual administration of Newfoundland was larger than the Irish 

government could have imagined. As we have seen, in officia1 

terms Newfoundland was not a colony but a seasonal fishing 

station. It provided a nursery for British sailors and a means 

for the Admiralty to check French expansion. It was, to repeat a 

hackneyed quotation, 'a great English Ship moored near the Banks 

during the fishing season, for the convenience of the English 

fi~hermen.""~ However, as Keith Matthews clearly demonstrated, 

implementation of policy varied considerably according to 

economic pressures and political expedien~y.~~' Domestic politics 

and European imperatives determined the course of British 

colonial administration far more than the particular legal or 

I z 5  For examples of how historians have misinterpreted Grenville's 
statement, see W. S. MacNutt, The A t l a n t i c  P r o v i n c e s :  The Emergence 
of C o l o n i a l  S o c i e t y ,  1712-1857 (Toronto : McClelland and Stewart, 
1965), p. 110; Ann Gorman Condon, "1783-1800: Loyalist Arrival, 
Acadian Return, Imperia1 Reforrn, " in P.A. Buckner and J.G. Reid, 
eds . , The A t l a n t i c  Reg ion  t o  C o n f e d e r a t i o n :  A H i s t o r y  (Fredericton: 
Acadiensis Press, 1994), p. 189. 

lZ6 s e c o n d  Repor t  from the  House o f  Commons Cornmittee t o  Enqu i re  i n t o  
the S t a t e  o f  t h e  Trade  t o  Newfoundland (April 1793), f. 16 [testimony 
of William Knox], in Lambert, ed., House of Commons S e s s i o n a l  P a p e r s ,  
Volume 90:  Newfoundland, p. 188. 

12' Matthew~, L e c t u r e s  on Newfoundland, p .  123. On government and 
policy generally, see Keith Matthews, "History of the West of England 
- Newfoundland Fishery." (D.Phil. Thesis, Oxford University, 1968), 
pp. 337-66. 



political concerns of the colonies them~e1ves.l~~ Chief Justice 

Reeves decried the neglect fostered by the West Country 

merchants: 

The consequence has been, that Newfoundland has been peopled 
behind your back; you have abandoned it to be inhabited by 
any one who chooses, because you thought appointing a 
Governor would constitute a Colony and encourage 
population. 129 

Reeves exaggerated both the influence of English merchants and 

the degree of officia1 neglect - as recently as 1786 the British 
government had received a detailed report on law, government, and 

the islandrs growing population - but he accurately identified 

the gap that existed between policy and pra~tice.~~' 

In Decernber 1789 Grenville reiterated his position that 

Newfoundland's status as a mere fishing station meant that the 

Irish convicts' sentences had not been carried out. To back his 

claim he cited "the Act of William and Mary and that of 1773 

respecting the f ishery there. "13' Not surprisingly, Fitzgibbon 

I z 8  See C . A .  Bayly, I m p e r i a 1  M e r i d i a n :  T h e  B r i t i s h  E m p i r e  and the 
World, 1780-1830 (London: Longman, 1989), pp. 8-11, 93-95. On this 
point, see also Gerald Graham, Empire of the N o r t h  A t l a n t i c :  The 
M a r i t i m e  S t r u g g l e  f o r  N o r t h  A m e r i c a  (2nd ed., Toronto: University of 
Toronto Press, l958), p. 144. 

12' T h i r d  R e p o r t  f r o m  the H o u s e  o f  Commons C o m m i t t e e  t o  Enquire into 
the  S t a t e  of the Trade t o  N e w f o u n d l a n d  (June 1793), f. 172 [testimony 
of John Reeves] , in Lambert, ed., House of C o m m o n s  Sess ional  P a p e r s ,  
Volume 90: Newfoundland, p. 410. 

130 See PRO, BT 6/89, pp. 10-20, 78-87, 167 (evidcnce given on law and 
government in Newfoundland, January 1786). Appendix no. 1 listed the 
annual population of Newfoundland from 1718 to 1785. 

"' Dropmore Papers, vol. 1, p. 553 (Grenville to Fitzgibbon, 9 
December 1789) . 



replied that he could not find any 1773 statute (Palliser's Act 

of 1775), but he had perused King William's Act and its 

provisions for "temporary property" in Newfoundland. Still, 

Grenville's scheme had the desired effect. Fitzgibbon reported 

that his goverment had recalled a revenue cruiser sent to block 

any attempt to land the convicts in Ireland and - while 

maintaining that Milbanke had acted improperly - informed 

Grenville that he had reconsidered the affair in light of the 

fact that "Newfoundland is not  a British co lony .  "132 Betraying a 

mistaken impression that settlement was strictly forbidden in 

Newfoundland, which British officials were not about to correct, 

Fitzgibbon conceded: 

Certainly, if the King's subjects are by law prohibited f r o m  
remaining in Newfoundland after the fishing season, with a 
view to prevent them from interfering with the persons who 
carry on the business of the fishery, this will go a great 
way to justify Governor Milbanke in the act which he has 
done; and if we are enabled to stand upon his conduct as 
justifiable by the laws of England, 1 am ready to agree with 
you that the British Goverment could not dispose of our 
convicts in any other way than that in which 1 fear that 
have already been disposed of? 

With the primary legal obstacle removed, the crisis diffused and 

the convicts were finally returned to Dublin in January 1790. "1 

Dropmore Papers, vol. 1, p. 554 (Fitzgibbon to Grenville, 14 
December 1789). Emphasis in original. 

133 Ibid. 



am in great hopes," Hobart wrote to Grenville, "that you have 

given us a loop hole, which will get us out of the scrape."134 

The loophole provided by Newfoundland's legal status proved 

to be sufficient. Though the fate of most of the Irish convicts 

remains unknown - Bob Reece has traced twelve of them in a 

shipment of convicts transported from Cork to New South Wales in 

1791 - the affair was over as far as the island's goverment was 

~0ncerned.l~~ Able to return to his programme for legal reform, 

Governor Milbanke submitted a comprehensive report to the Home 

Secretary and the Committee of the Privy Council for T r a d e . 1 3 6  

Compiled by Aaron Graham, it outlined the problems in the civil 

courts and argued strongly in favour of the court of common 

~1eas.l~~ And, in response to petitions by West Country merchants 

13"ropmore Papers, v o l .  1, p. 560 (Hobart t o  G r e n v i l l e ,  22 J anua ry  
1 7 9 0 ) .  

13' B o b  Reece, " 'Such a B a n d i t t i f  : I r i s h  Convic t s  i n  Newfoundland, 
1789. Pa r t  If8', Newfoundland Studies 13, 2 ( F a l l  l997), pp. 139-40. 

136 B r i t i s h  c o l o n i a l  a d m i n i s t r a t i o n  had changed c o n s i d e r a b l y  since the  
mid-eighteenth cen tury :  Burke's A c t  o f  1782 had a b o l i s h e d  t h e  Board 
of  Trade; f o r  t h e  next f o u r  y e a r s  t h e  Home O f f i c e  d e a l t  w i t h  c o l o n i a l  
a f f a i r s ;  i n  1786 management o f  t h e  co lon i e s  w a s  t r a n s f e r r e d  t o  a 
cornmittee of the Pr ivy  Counci l  for Trade and P l a n t a t i o n s ;  i n  1 7 9 4  t h e  
Secretary of War became nominally r e s p o n s i b l e  f o r  t h e  co lon i e s ;  and 
i n  1801  t h e  Co lon i a l  O f f i c e  was e s t a b l i s h e d .  For a n  overview, see 
Egerton,  History of British Colonies Policy,  esp .  p. 5 5 1 .  

"7 Admiral Milbankefs Report upon the Judicature of Newfoundland (31 
December 1789) ,  ff. 7-37, i n  Lambert, ed., House of Cornons Sessional 
Papers, Volume 90: Newfoundland, pp. 71-101. 



against the new court, Milbanke restated his case in February 

1790 . 13' 
But London took no action. In July 1790 Governor Milbanke 

appealed to Grenville that the Admiralty had ordered him to sail 

for Newfoundland, but he still had not received any word about 

his proposed ref~rrns.~~~ Belatedly, the Cornmittee for Trade heard 

the report of the attorney and solicitor generals, both of whom 

ruled that the island's court of common pleas was "not founded on 

any authority legally given to the said Governor, and cannot be 

supported or justified by law."140 The British goverment 

informed Governor Milbanke that it would not constitute any new 

courts in 1790, directing him instead to rely upon the justices 

of the peace to hear civil actions.141 When Milbanke returned to 

Newfoundland he again operated the court of common pleas and - 

not for the first time in the island's history - official policy 

was subordinated to administrative expedien~y.'~~ 

i3a "Letter from Admiral Milbanke," (20 Pebruary 1790), in Lambert, 
ed . , H o u s e  of Commons S e s s i o n a l  P a p e r s ,  V o l u m e  90: Newfoundland, pp. 
102-08. 

1 3 " ~ ~ ,  CO 194/38, p. 190 (Milbanke to Grenville, 6 July 1790). 

140 PRO, PC 2/135, pp. 201-10 (23 July 1790). Quotation at p. 205. 

PANL, CO 194/38, pp. 192-93 (Evan Nepean to Milbanke, 24 August 
1790). 

14' Reeves, History of the Goverment of Newfoundland, pp. 166-67. 



Statutory Reform and the Resiliency of the Naval S t a t e  

When legislation was passed in 1791, it provided only for a 

temporary court of civil jurisdiction. The Judicature Act was 

limited to one year, during which John Reeves, the newly- 

appointed chief justice, would assess the requirements for the 

administration of law in Ne~found1and.l~~ In November 1791 Reeves 

prepared his first report on Newfoundland's legal system in which 

he sketched plans for a new judiciary. He concluded by 

recomrnending that the British government establish some type of 

legislature in Newfoundland. Specifically, parliament "should 

give out of its hands, a small portion of its Legislative 

Authority and confer it, where it can be exercised with more 

circumspection and effect." Reeves continued: 

1 propose that the Governor of Newfoundland should be 
authorized with the advice (but not to be controlled by such 
advice) of a certain number of persons not being more than 
five justices of the peace, five merchants, five 
boatkeepers, and five other persons, whom he may please to 
summon (meaning to select some out of the different classes 
of men in the Island) and the Chief Judge and two Assessors 
of the Supreme Court, to make bye laws, and regulations .14' 

Such a measure would have forced the British government to 

acknowledge formally that Newfoundland had become a settled 

colony. 

143 31 Geo. III, c. 29 (1791). See also Peter Neary, "John Reeves," 
DCB, vol. 6, pp. 636-37. 

14"AN~8 CO 194/38, pp. 317-18 (report on judicature of Newfoundland, 
28 November 1791). Reeves submitted this report to Henry Dundas, 
Secretary of State, and sent a second to the Committee for Trade on 
16 December 1791: see PRO, PC 2/136, p. 540 .  
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Justice Reeves soon abandoned the concept of a legislative 

council in favour of more pragmatic measures. His second report 

advised the British government not to alter the basic framework 

of the island's governance. After visiting the outports in 1792, 

he affirmed, '1 am convinced, from what 1 there saw, that there 

is less need of regulations than of persons to execute them; and 

that instead of making new laws, we should first find a new set 

of magistrates to execute the old one~."'~~ In the wake of 

Hutchings' suit, naval officers withdrew from their customary 

position as sole surrogate judges. Governors began to appoint 

civilians as surrogate judges, but officers and midshipmen 

continued to sit on the bench, usually alongside their civilian 

counterparts. Following a legal tradition that stretched back 

nearly a century, the commodore and his junior officers dominated 

the administration of law whenever they chose to intervene 

local1 y. 146 

Justice Reeves' recommendations formed the basis of 

Newfoundland's constitution for the next thirty years. In 1792 a 

second Judicature Act created a supreme court for both civil and 

criminal jurisdiction, and entrenched legally the system of 

14 5 PRO, BT 1/8, p. 83 (report on judicature of Newfoundland, 5 

Decernber 1792 ) . 
li6 See the list of civilian appointments at PANL GN 2/1/A, vol. 12, 
pp. 210-12 (Surrogates' commissions, 11 October 1793) . 



surrogate courts that had long operated cu~tomarily.~~' The 

supreme court and surrogate courts were to have a monopoly on 

civil actions, Save maritime causes (to be heard in the vice- 

admiralty court), and wage disputes (which could be heard in 

courts of sessions or before two justices of the peace). The 1792 

Act was for one year only and had to be renewed annually until 

1809, when the judicial system was made permanent in statute 

 la^.'^^ The British government was trying to close the gap between 

imperial policy and local practice, but it did so by tailoring 

law to available legal resources. Far from being seen as an 

aberration, this preference for local custorns conformed to the 

English common law tradition. As Reeves explained to the House 

of Commons in 1793: 

It is a peculiar property of the law of England to give 
sanction and effect to local usages and customs that have 
prevailed for length of time. If the law of England is the 
rule of decision in Newfoundland, the customs and usages of 
Newfoundland would thereby become established, because the 
law of England opens and receives the customs and usages of 
the place into itself as a part of it, and the usage and 
custom would then become the law of the land by virtue of 
the force and efficacy given to them by the law of 
England. 149 

'" 32 Geo. III, c. 46 (1792). A summary of Reeves' 1791 report and a 
concomitant draft of the 1792 Judicature bill appear at PANL, CO 
194/38, pp. 328-53. 

14a 49 Geo. III, c. 27, S. 2 (1809). 

14' Third Report from the House of Commons Committee to E n q u i r e  into 
the  State of the Trade to Newfoundland (June 1793), f. 148, in 
Lambert, ed., House of Commons S e s s i o n a l  P a p e r s ,  Volume 90,  p.  386. 
On the place of local custom in English jurisprudence, see Lobban, 
The Common Law and English Jurisprudence, pp. 2-18. 



Existing institutions, such as the surrogate courts, were 

favoured over innovations, in particular the court of common 

pleas .  The supreme court augmented the judiciary but did not 

alter the basic structure of the islandf s govern~nent.~~~ 

The statutes of 1791-92 were not rungs in a teleological 

ladder of legal progress. The naval state continued to function 

essentially the same as it had prior to Governor Milbanke's 

tenure. With the exception of the governorfs court, which was 

never revived, successive naval governors - most of whom were now 

admirais, rather than post-captains serving as commodores - 

performed their duties as their predecessors had done. Admiral 

William Waldegrave, governor f rom 1797 to 1800, sporadically 

enforced the regulations governing the migratory fishery, such as 

the restrictions on real property, and preferred to take a 

pragmatic view toward governance. As Patrick O f  Flaherty has 

noted, despite the officia1 pretense that Newfoundland was merely 

a seasonal fishing station, informa1 representative structures - 

particularly ad hoc meetings by merchants and magistrates - 

functioned year-round in St. John's. Throughout his 

IS0 On the supreme court, see Patrick O8 Flaherty, "Francis Forbes, " 
DCB, vol. 7, pp. 301-04; Bruce Kercher, "Law Reports from a Non- 
Colony and a Penal Colony: The Austral ian Manuscript Decis ions  o f  S i r  
Francis Forbes as C h i e f  Justice of Newfoundland," Dalhousie Law 
Journal 19, 2 (Fa11 1996), pp. 417-24. 



administration, Governor Waldegrave refused to initiate any 

reforms to the island' s legal regirne.lS1 

In 1803 Governor James Gambier took the unusual step of 

criticizing imperial policy toward Newfoundland. At the end of 

his governorship, Gambier wrote to the Secretary of State: 

The present system of policy is insufficient for effecting 
the happiness and good order of the community which is the 
chief end of al1 government. This 1 attribute to the want 
of a power in the Island for framing laws for its interna1 
regulation, and for raising s u s  necessary to promote any 
measure of public ~ti1ity.l~~ 

The proposa1 met with silence in London, and Gambier's successors 

reverted to a conservative stance on the question of legislative 

government. From 1810 to 1812, for example, Governor John 

Duckworth successfully resisted challenges to the status quo from 

a nascent reform movement led by William Carson, a Scottish 

ph~sician.'~~ Eenouncing Carson as a troublemaker, Duckworth 

deflated any hopes that Newfoundland would be granted 

representative government in the foreseeable future.lS4 

When a large-scale crisis hit Newfoundland in 1816-17, the 

local response was strikingly similar to the measures taken in 

lJ1 Patrick O 8  Flaherty, "William Waldegrave, " DCB, vol. 6, p. 7 96-97, 

15' Quoted in Frederic Thompson, "James Gambier," DCB, vol. 6, p. 271. 

153 Carson had emigrated to Newfoundland in 1808: over the next thirty 
years he remained at the heart of colonial politics and the edge of 
agitation for ref orm. S e e  Patrick 0' Flaherty, "William Carson, DCB, 
vol. 7, pp. 151-56. 

15"illiam Whitely, "John Duckworth," DCB, vol. 7 ,  p. 274-75.  
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1789, In the face of disastrous fires, waves of bankruptcies, and 

outbreaks of civil unrest, merchants in St. John's organized 

public meetings, established a cornittee, and proposed measures 

for the immediate relief of the community. In Januaxy 1817 

Captain David Buchan, a resident surrogate magistrate at St. 

John's, convened a public meeting to nominate a committee, 

consisting of merchants and other prominent citizens, which then 

acted as an informa1 legislature, ft passed a series of 

resolutions that included the division of the town into a system 

of wards.lS5 Local merchants also traveled to London to testify 

before a committee of inquiry at the House of Commons, where they 

warned agains t embarking on new initiatives in Newfoundland. 15' 

From al1 appearances, it seemed as though the naval state would 

remain intact for another generation. 

The Public Sphere and the B i r t h  of Political Opposition 

Despite the perseverance of the naval state, beneath the 

political surface surged forces that threatened the entire system 

of governance. The decade after the peace of 1815 witnessed the 

advent of bourgeois culture in St. John's. The roots of this 

social revolution grew out of the islandrs remarkable economic 

155 Royal Gazette (St. John's) , 21  January 1817 (report of a public 
meeting held 1 0  January 1 8 1 7 ) .  

156 Sean Cadigan, "The Staple Mode1 Reconsidered: The Case of 
Agricultural Policy in Northeast Newfoundland, 1785-1855," Acadiensis 
21, 2 (Spring l992), p.  54. 



development during the French Revolutionary and Napoleonic Wars. 

As Newfoundland transformed into a populous colony with a 

resident fishery, incipient political institutions emerged in St. 

John's, such as the Society of Merchants and the Benevolent Irish 

~ o c i e t y . ~ ~ ~  Accompanying these organizations came a momentous 

development: the first local printing press in Newfoundland. 

Operating under licence from the governor, in 1807 John Ryan 

began the Royal Gazette, a weekly paper published in St. John's 

devoted largely to government notices, official proclamations, 

and mercantile adverti~ements.~~~ Although Ryan could initially 

publish only materials approved by the governorrs office, the 

appearance of a local press marked a formative stage in the 

monitoring of state power. For the first time, the court calendar 

and the outcome of trials were published, providing a basis of 

accountability that f a r  outstripped the traditional forms of 

communication. The press facilitated the creation of a public 

space in which the bourgeoisie could fix its place in the social 

environment, identify its local interests, and promote its own 

paxticular causes 

15' In 1815 the Island's population was over 40,000, and Irish 
Catholics comprised a large majority in St. John's. See Shannon Ryan, 
"Fishery to Colony," pp. 138-56; O' Flaherty, llSeeds of Reform, l1 45-9. 

lSa Patrick O8 Flaherty, "John Ryan," DCB, vol. 7 ,  pp. 762-66. 

15"n the creation of a public sphere generally, see Jurgen Habermas, 
The Structural Transformation of the Public Sphere: An Inquiry into a 
Ca tegory of Bourgeois Society. Thomas Burger, trans . (Cambridge, 
Mass.: Massachusetts Institute of Technology Press, 1991), esp. pp. 



By 1820 the press contained newspapers that were clearly 

independent of the naval state. St, John's had two major papers - 

the pro-reform Public Ledger and the ~ercantile Journal - and a 

third, the pro-Catholic Newfoundlander, appeared in 1827 . ''O 

Goverment policies were subjected to potentially critical public 

evaluation; the governor's office could no longer monopolize the 

process of political legitimization. Freedom of speech became a 

pivotal factor in the eventual downfall of the naval state.16' The 

press did not invent political opposition but rather 

revolutionized its means of expression. 

Early demands for reform had come primarily from St. John's 

merchants. The Society of Merchants petitioned repeatedly for 

advantages in trade, vowing to defend the colonists' rights 

secured by the British constitution. A significant challenge to 

the governorfs authority emerged in 1811, when local merchants 

organized meetings to discuss grievances over a statute 

19-26; Craig Calhoun, "Harnbermas and the Public Sphere," in Ce 
Calhoun, ed . , Habermas and the Public Sphere (Cambridge, Mass . : 
Massachusetts fnstitute of Technology, 1992), pp. 2-41. On t he  
cultural impact of the  growth of a local press, see Robert Darnton, 
The Kiss of Lamourette: Reflections in Cultural History (New York: 
Norton, 1990), chs. 7-9. 

Suzanne Ellison, Historical Directory of Newfoundland and Labrador 
Newspapers, 1606-1 996 (St , Johnr s : Memorial University, 1997 ) , pp . 
108-16 & 132-33. 

On the origins of freedom of the press in England, see Valerie 
Frith, " ' T h a t  Men May be Warned' : The Legacy of Tutchin' s Case, " in 
Smith, et al., eds., C r i m i n a l  J u s t i c e  i n  the Old World and the New, 
pp. 208-34. 



authorizing the lease of ships' rooms as private pr~perty.'~~ In 

the island's first protest pamphlet, William Carson openly 

criticized the seizure of common property without the 

inhabitants8 consent.163 Dr. Carson's next tract warned the 

goverment not to insult the rights of Britons living in 

Newfoundland. The colonists deserved, he concluded, "what is 

unquestionably their right, a civil Goverment, consisting of a 

resident Governor, a Senate House, and House of ~ssembly. " '64 From 

its beginnings, reform rhetoric identified social progress 

closely with the attainment of forma1 institutions comparable to 

other colonies and the constitutional rights granted to al1 

British subjects. 

The gathering movement in favour of reforming the island's 

legal system was part of a broader wave of political upheaval 

that swept the British Isles in the early nineteenth century. 

British and Irish reformers campaigned for an end to slavery, 

public whippings, and other practices deemed contrary to the 

'" Ships8 rooms were tracts of waterfront land which, with the 
decline of the migratory fishery, had effectively become public 
property. The Act 51 Geo. III, c. 45 (1811) empowered the governor to 
tender building lots for thirty-year leases. See Prowse, History of 
Newfoundland, 386; Sean Cadigan, "The Role of the Fishing Ships8 
Rooms Controversy in the Rose of a Local Bourgeoisie: St. John's, 
Newfoundland, 1775-1812." (Unpublished mss., Centre for Newfoundland 
Studies, 1992) . 

William Carson, A L e t t e r  to the Members of Parl iament  of the  
United I.lingdom (Greenock: W. Scott, l8l2), pp. 3-4. 

16' William Carson, Reasons for Coloniz ing the Island o f  ~ewfound land  
(Greenock: W .  Scott, 1813), pp. 3-4, 6-8, 12-13, 24-6. 
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natural rights of man. Irish politicians worked particularly hard 

to persuade the British governrnent to repeal the penal laws 

aifecting Roman ~atho1ics.l~~ As Keith Matthews argued, reformers 

in Newfoundland - many of whom had emigrated recently from 

Ireland and Britain - drew upon this larger cultural milieu to 

formulate their demands for an end to naval g~vernment.'~~ But the 

impact of events and trends in Britain on the course of reform in 

Newfoundland can be easily exaggerated. The notion that the 

reformers were somehow "pushing at an open door" distorts the 

contexts of both local politics and imperial policy.16' The 

Colonial Office remained wary of bestowing legislative authority 

on British possessions.168 Prior to 1828 public opinion in 

Newfoundland was divided on the question of reform. The merchant 

elite did not support the campaign for representative government 

'" On the political environment in Britain and Ireland, see Linda 
Colley, B r i  tons: Forging the Nation, 1707-1837 (New Haven: Yale 
University Press, 1992), ch. 8; Thomas Hachey, et al., The Irish 
Experience (New York: M.E. Sharpe, 1996), ch. 5 .  

'" Keith Matthews, "The Class of '32: St. John's Reformers on the Eve 
of Representative Government, " A c a d i e n s i s  6, 2 (Spring 1977 1 . 
16' English, "Official Mind and Popular Protest in a Revolutionary 
Era, " in Greenwood and Wright, eds., Canadian State Trials, p. 316. 

Iba  P. A. Buckner, The Transition to R e s p o n s i b l e  Government i n  British 
North America, 1815-1850 (Westport: Greenwood Press, 1985), pp. 15- 
18, 151, 294; Peter Burroughs, "Liberal, Paternalist or Cassandra?: 
Earl Grey as a Critic of Colonial Self-Government," Journal of 
Imperia1 and Commonwealth History  18 (January, 1990), pp. 33-35. 



until they became convinced that it was in their immediate 

economic interests 

Cause C é l è b r e s  and the  Campai- against Naval Just ice  

In 1820 the reformers created an organized movement focused 

on overturning the naval state and the island's traditional 

institutions. The battle against naval government began with the 

surrogate courts. Agitation centred on the cases of two fishermen 

- James Lundrigan and Philip Butler - who were publicly whipped 

in July 1820 after receiving default judgements in surrogate 

court for outstanding debts. An Irish Roman Catholic, Lundrigan 

had owed a £28 debt to local merchants and refused to answer his 

summons to court. Arrested during the night, he was taken to a 

naval vessel, charged the next day with contempt of court, and 

sentenced to thirty-six lashes. After the punishment, which saw 

Lundrigan collapse after fourteen lashes, the court ordered the 

Conception Bay fisherman to relinquish his house and assets to 

his creditor. Butler's case followed a similar course, and both 

men brought actions of trespass in the supreme court, alleging 

assault and false imprisorunent against the presiding 

surrogates .''O 

16' See Jerry Bannister, "The Campaign for Representative Government 
in Newf oundland, 0f Journal of the Canadian H i s t o r i c a l  A s s o c i a t i o n  8 
(1994), pp. 27-40. 

''O Patrick Of Flaherty, "James Lundrigan, DCB, vol. 6, pp. 409-11. 



In November 1820 a meeting in St. John's, chaired by Patrick 

Morris,171 protested the cruel and ignominious punishment 

inflicted for trifling causes, and appointed a committee to draft 

a petition to the Cro~n.~'~ The cornittee included the leaders of 

the St. John's Irish Catholic community who formed the backbone 

of the early reform rn0~ement.l~~ Their petition detailed the flaws 

in the surrogate system and linked the need for a reformed 

jadiciary directly to the absence of a local 1egi~lature.l~~ 

Determined to win their place in the circles of power, middle- 

class Catholics also supported the campaign to repeal the 

religious penal laws. 

As had happened during the fishing admiral's controversy a 

century earlier, political protest involved manoeuvres on both 

sides of the Atlantic. After presenting mernorials for legal 

reform to Governor Hamilton, the committee sent a representative, 

William Dawe, to convey its petition to the British parliament. 

17' M o r r i s  had emigrated from Ireland in 1804, entered the mercantile 
trade, and soon became a prominent public figure. See John Mannion, 
" P a t r i c k  Morris, DCB, vol. 7, pp. 623-34, 

17' Anon, A Report o f  Certain Proceedings of the  Inhabitants of the 
Town of Saint John, in the Island of Newfoundland, with the  view t o  
obtain a  REFORM o f  the LAWS, more p a r t i c u l a r l y  in the  mode of their 
administration, and an INDEPENDENT LEGISLATURE (St. John's: P r i n t e d  
by Lewis Ryan, l 8 Z l ) ,  e sp .  pp. iv, 10-11. 

17' Report of Certain Proceedings, p. 11. Eight of the thirteen men 
appointed to the committee were Roman Catholics. See John Mannion, 
" H e n r y  Shea, DCB vol. 6, pp. 709-11; Derek Bussy, "Patrick Doyle, " 
DCB, vol. 8, pp. 234-35; 0' Flaherty, IgSeeds of Reform, " p. 43. 

17' Report o f  Certain Proceedings, pp. 12-13, 19-20. 



Dawe also carried letters asking Lord Holland, who led a circle 

of liberal Whigs, and the prominent reform advocate Sir James 

Mackintosh, to represent the reform cornittee's interests When 

the House of Cornons considered the petition in May 1821, 

Mackintosh asserted that he knew of 'no other colony which more 

required the constant vigilance of a local assembly than 

Newfoundland." He took particular aim at the naval regime: 

The courts in question were called Surrogate Courts; the 
judges were principally composed of officers of the navy. 
Punishment for contempt was, he admitted, resorted to by 
courts of justice in England; but he believed the use of the 
lash in such cases was altogether unknown in this county; it 
was, however, the ordinary mode of punishment adopted in 
Newf oundland. 176 

As to the root of the problem, Mackintosh charged: 

The mode of proceeding in these floating courts was not 
regulated by the common law of England, so much as the 
discipline and practice of the navy. The system was a bad 
one, but was, he believed, the remains of a system which was 
still worse.17' 

175 The New 
political 
Women Donf 
Punishment 

foundland reformers were thereby able to capitalize on 
trends in contemporary England. See Greg Smith, "Civilized 
t Want to See  That Sort of Thing: The Decline of Physical 
in London, 1760-1840, '* in Carolyn Strange, ed., Q u a l i t i e s  

of Mercy: Justice, Punishment, and D i s c r e t i o n  (Vancouver : University 
of British Columbia Press, 1996), pp. 37-41. 

176 ~arliamentary Debates ,  New Series, vol. 5 (28 May l821), pp. 1015- 
16; Journals of the House o f  Cornons,  vol. 76 (1821), p. 388. 

17' I b i d .  



Despite the reformers' efforts, the Colonial Office sent clear 

instructions to Governor Hamilton that it did not 

es tablish a legislature in ~ewfoundland. 17' 

The public outcry against the surrogate courts marked only 

the first salvo in a larger struggle against the naval state. 

Reformers incessantly attacked naval goverment as arbitrary, 

outmoded, and incompetent. The fervor reached new heights with 

the publication of an anonymous pamphlet which detailed the 

history of the administration of law, culminating in the whipping 

Lundrigan and Butler. the problem of finding the cause of 

this "mal-administration of justice, " contended : 

[Ilt is easy to comprehend that portion that must be of 
widely spreading magnitude, when it is considered that every 
new squadron of ships of war, and every single ship that 
arrives on the station, in their commanding officers, 
furnishes a new set of itinerant judges, who, under every 
disqualification for the office, Save the authority which 
they derive under the commission of the Governor, are 
dispersed along the coasts of the Island to exercise the 
functions of judges, in criminal as well as civil causes, in 
the surrogate and sessions courts. 

The indictment of the naval state did not end there: 

When to the numberless errors in judgment, inevitably 
incident to such judges, and the consequent injuries to the 
rights of parties, are superadded the intemperate and 
unlawful finings, imprisonments, and floggings which they 
have inflicted; it becomes to a reflecting mind, a matter of 
surprise, how the moral relations of society have been held 

17' On 17 May 1821 Governor Hamilton forwarded this letter to the 
ref orm cornmittee. See Report of C e r t a i n  Proceedings, pp. 31-2. 



together, amid the heart-burnings and resentments which such 
a system of judicature must inevitably generate.17' 

For three generations, official correspondence and printed 

accounts had portrayed the naval governor and the surrogate 

system as the very bastion of English justice in Newfoundland. 

Within the space of a few years, however, the reform press had 

savaged the navy's reputation. 

T h e  Fa11 of the  Naval S t a t e  

In 1824 the reformers scored their first major victory. The 

British government introduced a bill that signaled the 

dismantling of the naval state. The Judicature Act abolished the 

surrogate courts and provided for a charter of incorporation to 

make town by-laws . leO With the end of the surrogate courts, the 

island had shed one of the principal features of naval 

government. Having sat as judges since at least 1701, when George 

Larkin first reported the custom, naval officers in Newfoundland 

finally lost their prerogative to aciminister law. In 1825 the 

British government issued a Royal Charter to institute the 

changes outlined in the Judicature Act. It granted Newfoundland 

17? Anon., O b s e r v a t i o n s  on the P r e s e n t  S t a t e  of N e w f o u n d l a n d ,  i n  
reference t o  its C o u r t s  of Justice (London: A. Hancock, 1823), p. 2. 
The pamphlet was addressed to Lord Bathurst, the Colonial Secretary, 
and signed by "Britannicus." 

Ise 5 Geo. IV, c. 67 ( 1 8 2 4 )  . Two other acts passed in 1824 also 
revised aspects of the islandts legal system: the Fisheries Act (5 
Geo. IV, c. 51), and the Marriage Act (5 Geo. IV, c. 68). 



official colonial status, a revamped supreme court, and an 

executive council. It also made the governorship a civil 

appointment, no longer under Adrniralty juri~diction.'~~ 

Sir Thomas Cochrane, the first governor under the new 

constitution, was a captain in the royal navy and somewhat of a 

martinet.le2 His presence ensured that the trappings of the naval 

state persisted after the island had become an official colony. 

In early 1826 Governor Cochrane held meetings with merchants and 

prominent reformers in order to discuss the creation of a t o m  

council in St. John's. But the process abruptly ground to a halt 

when a bloc of leading merchants opposed the plans for reforrn. 

Merchants in St . Johnf s had, in fact, never fully backed the 
early reform movement: now a conservative faction publicly 

objected to the establishment of a town council. This split 

between conservative and reformist parties inhibited further 

political changes. By mid-1827 representative government still 

appeared to be a rather distant goal.la3 

To keep the campaign for a local legislature alive, the 

reformers clung to their crusade against the navy state. These 

The 1825 Royal Charter, which was promulgated on 2 January 1826, 
was pxinted in Henry Winton, ed., Select Cases from the Records of 
the Supreme Court of Newfoundland (St. Johnf s: Henry Winton, 1829), 
pp. 559-74. See also the Mercantile Journal (St. John's), 5 January & 
2 March 1826. 

162 Gertrude Gunn, Poli tical History of Newfoundland, pp. 2 - 5 .  

183 These developments are examined in detail, in Bannister, "Campaign 
for Representative Goverment, '' pp. 25-26. 



polemics were no longer restricted to anonymous pamphlets and 

letters to the editor. In 1827 Patrick Morris launched a full 

broadside against the evils of the old regime: 

The government of Newfoundland by the Admirals of the 
British fleet exhibits examples of the danger of placing 
uncontrolled power in the hands of any man or set of men, 
and affords melancholy proofs that English gentlemen - the 
representatives of a constitutional king - of the highest 
rank in the truly honourable profession to which they 
belonged - did, in the exercise of power, act more like 
Persian satraps or Turkish bashaws than men who, it is to be 
supposed, were well read in the constitutional history of 
their country.la4 

The reformers kept invoking this argument as long as it boosted 

their cause. By doing so, naval government entered the realm of 

caricature and legend, alongside the fishing admirais, to form 

one of the core myths of Newfoundland nationalism. By the time 

Judge Prowse published his seminal history of the island, the 

eighteenth-century had become a dark age of anarchy.le5 

Meanwhile the reformers found another theme to complement 

their attacks on naval government. In late 1827 the British 

government announced the imposition of new duties on imports into 

the colony. Such a move contravened the traditional exemption of 

the fishery from taxation and would cut directly into the 

operations of the St. John's merchants. It also united the 

Patrick Morris, Remarks on t h e  S t a t e  o f  S o c i e t y ,  R e l i g i o n ,  Morals, 
and Education at Newfoundland (London: A Hancock, 1827), p. 10. 

lR5 S e e  0' Flaher ty ,  S t u d i e s  i n  the L i t e r a t u r e  of Newfoundland, ch.  4 .  
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fractious merchant interests against the proposed taxefs6 Using 

George Robinson, an MP in the House of Commons, the St. Johnf s 

Chamber of Commerce registered its protest in the British 

parliament.18' With the five-year term of the Judicature Act soon 

to expire, in May 1828 Robinson asked the British government to 

strike a committee of inquiry to consider amendments to the 

island's constitution.fe8 

Equally important, in a series of editorials the local press 

transformed concerns over the proposed import duty into a cogent 

argument for further legal reforms. When John Shea, editor of the 

Newfoundlander, reported on the duty in 1827, he noted the 

econornic implications but then continued: "such a tax on a Colony 

like ours, without representation, would be a direct violation of 

the pledge given by the Government to the Colonies after the 

American Revolutionary War."189 In April 1828, he appealed against 

the government's evident intention to practise "taxation without 

las  PANL, CO 194/78, pp. 131-34 ( p e t i t i o n  of the  Chamber o f  Commerce, 
9 O c t o b e r  1 8 2 7 )  . 
167 The proposed 2 . 5  pex cent  duty covered a l 1  imported i t e m s  except  
s a l t  and potatoes. The B r i t i s h  governrnent a l s o  planned to impose new 
taxes on w i n e  and l iquor .  See the  e d i t o r i a l  i n  the  Public Ledger, 22 
April 1828. 

A t ranscr ip t  of the parliamentary debate appears i n  the  Public 
Ledger, 18 July 1828. 

18' Newfoundlander, 21 November 1827. The son of the reformer Henry 
Shea, John Shea es tab l i shed  the  Newfoundlander i n  1827. See John 
Mannion, ''Henry Shea, '' DCB, vol. 6, p. 711. 



r e p r e s e n t a t i o n .  "lgO Similarly, Henry Winton, editor of the Public 

Ledger, argued that he did not object to the duty itself but to 

the absence of the right to collect and appropriate the funds it 

would produce.lgl On this point the reformers were on firm ground8 

for the 1778 Declaratory Act  clearly stated that parliament would 

not impose interna1 taxation on any British colony.lg2 

From 1828 to 1832 the island's reform movement grew i n t o  a 

broad-based coalition centred on the aim of gaining 

r e p r e s e n t a t i v e  government, With representatives from outport 

districts and delegations in London, the movement became 

i n c r e a s i n g l y  public, holding open-air meetings at which hundreds 

of people signed petitions. Using a variety of arguments - such 

as the potential savings to the British treasury - the reformers 
gained support in parliament and worked to undermine Governor 

~ 0 c h r a n e . l "  In the House of Cornons, George Robinson pulled off a 

rernarkable coup: on 13 September 1831 - the evening reserved for 

'" in June 1828 Shea ques t ioned  whether t h e  new t a x  would be used t o  
build "a new goal, in f i rmary ,  work-house, t r e a d m i l l  ... t o  improve our 
m o r a l s . "  See Newfoundlander, 9 A p r i l  1828, 19 June 1828. 

"' I n  add i t ion ,  a l e t t e r  by "Mercatorw on 25 December 1827 argued: 
" t a x a t i o n  without r e p r e s e n t a t i o n  i s  con t ra ry  to t h e  express  promise 
of Great  B r i t a i n  t o  he r  co lon ies ,  and t a  t h e  s p i r i t  of t h e  B r i t i s h  
Laws." O n  25 Apr i l  1828 Winton warned t h a t  under t h e  p resen t  system 
t h e  tax  would be imposed "while t h e  people remain r e l a t i v e l y  
unconscious." See Public Ledger, 25 December 1827, 22 April 1828, 25 
April 1828. 

'" 38 Geo. III, c. 12 (1778). 

''3 See Bannister, "Campaign for Representative Government, " pp. 28- 
40.  



the third reading of the R e f o r m  Bill - he interrupted the 

proceedings to state that the goverment's neglect of 

Newfoundland had compelled him to speak on a local subject. 

Before the packed assembly of MPs, he declared, "The Colony was a 

fief of the Admiralty, and on that account the situation of it 

was kept a secret." Robinson concluded his speech with a cal1 for 

the British government to grant Newfoundland a local 

legi~lature.~~~ 

By making the question of the island's governance a public 

litmus-test of the Whigs' liberalism, Robinson embarrassed the 

government into taking action. The Grey administration 

commissioned a Colonial Office report to determine the best way 

to establish an elected assernbly in Newfoundland. In January 

1832 the British government announced that it had decided to 

grant the island representative government. After a decade-long 

cycle of struggle the reform movement had achieved its ultimate 

goal. lg5 And, with the beginning of electoral politics, the last 

vestiges of the naval state were swept away. 

l"' Parliamentary Debates, vol. 6 (13 September 1831), pp. 1377-387 
[quotation at p. 13781. The Public Ledger printed a complete 
transcript on 15 November 1831. 

'" The announcement f i r s t  appeared in letters printed in the Public 
Ledger, 27 March 1832. 
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Conclusion 

Why did the structure of the island's legal system remain 

intact for such an extended period of time? Put most simply, the 

naval state survived because it protected the interests of those 

in power. From 1730 to 1830 the governor, magistrates, and 

merchants constituted a de facto legislature and executive to 

approve and enforce local policies. This arrangement was limited 

to specific projects, such as building court houses and other 

public works, or defraying the cost of criminal trials. Merchants 

did not become heavily involved in local government unless they 

perceived their interests to be directly threatened, as they did 

in 1729-31, 1788-89, 1816-17, and 1828-32. From London's 

perspective, government in Newfoundland functioned relatively 

well, cost comparatively little, and caused few political 

problems. When the island's governance briefly occupied the 

centre of a dispute between London and Dublin in 1789, for 

example, the British government used Newfoundland' s lack of 

colonial status as a political loophole. Britain's policy toward 

the island was not wholly neglectful, nor was  it inherently 

repressive or particularly enlightened. Rather, it followed the 

path of least resistance until forced in 1791-92 to legislate the 

minimum changes required for a functional judiciary. The Colonial 

Office was highly skeptical about establishing a local 

legislature in 1832 and did so only when spurred by a determined 

reforrn rnovement. 
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As the dominant force in the developrnent of law for over a 

century, the royal navy represented everything about the 

eighteenth century that the reformers had corne to despise. The 

problern f o r  modern historians fias been to see past the r h e t o r i c  

of the reform movement and the uncritical treatment it has 

received at the hands of both nationalist and revisionist 

scholars. This chapter has insisted upon considering the pre-1832 

judiciary on its own terms, in its historical context. The 

emergence and function of established courts and entrenched legal 

authority was the most important factor in the development of 

Anglo-Irish society in Newfoundland, where forma1 means of 

dispute resolution had failed to meet local needs. To be sure, 

the island's experience was distinct, but the process through 

which its legal system evolved bears on other, larger problems 

about defining the boundaries of law and legal culture. Narrow 

interpretations of the state cannot be reasonably applied to 

Newfoundland, where, as in most colonies, material and social 

conditions demanded significant adaptation to the English model. 

The limited administrative apparatus in eighteenth-century 

Newfoundland both inhibited governors' abilities to act 

unilaterally and encouraged the process of working with 

magistrates and merchants. With neither an elected assembly nor 

an independent press to monitor or question decisions, governors 

were relatively free to act as they saw fit. They had no vested 

economic or political interests to protect locally, aside from 
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their naval squadron, and were spared much of the parochial 

politics that eclipsed many colonial governments. Since their 

appointments were usually for three years - prior to 1818, they 

resided at St. John's only from mid-summer until the departure of 

the naval squadron in early autumn - they seldom embarked on 

overly ambitious projects. 

While accountability to London tempered this political 

autonomy, the emergence of an independent press revolutionized 

it. As Governor Milbanke discovered in 1789-91, the British 

government periodically rejected local initiatives, though it 

rarely reprimanded governors, A generation later, Governor 

Cochrane too had to be careful in his dealings with London, but 

he faced an opposition rnovement for the first time in the 

island's history, Nourished by an expanding bourgeois public 

sphere, the St. John's press scrutinized the administration of 

law in a manner unimaginable in 1790. Yet one element transcended 

the eras of Milbanke and Cochrane: pragmatism guided the 

implementation of imperial policy to a far greater degree than 

statutes or mercantile tenets. The British government allowed the 

island to develop a system of local governance that had its own 

legitimacy, authority, and rule of law. With the advent of the 

first local elections in 1832, the struggle within Newfoundland 

for political power had only just begun. After more than a 

century of dominating the island's judicial administration, the 

royal navy became merely an ancillary to civilian rule. 



Mercy and Da8cretion: 

The Pattern8 of C r i m i n a l  Jbstice 

This chapter explores the judicial power of the naval state 

in practice. It addresses the question of how authorities 

administered law. This issue was of particular importance to the 

island's goverment and judiciary because of the lack of jails 

and houses of correction, and the fact that the naval presence 

usually lasted only for a few months each year. The task of 

bringing offenders to justice at the autumn assizes represented 

the sole opportunity to punish capital offences until the 

squadron returned the following summer. For the governor at St. 

John's, this constituted the climax of the seasonal 

administration: supervising the assize session and the punishment 

of felons was the last official duty carried out before the 

flagship set sail. It marked both the literal and figurative 

affirmation of the state's ultimate power to legally kill its own 

citizens. The decision of whom and how to punish - essentially 

the selection of those offenders deemed worthy of mercy - 
comprised the most dramatic expression of discretionary 

authority. Analyzing this process provides the means to probe not 

only the inner workings of the naval state, but also the 
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propertied interests which it upheld and the social noms it 

enf orced. 

This study covers the entire span of the court of oyer and 

terminer, from its inception in 1750 to its replacement by the 

supreme court in 1792.2 It examines state-sanctioned pardons and 

capital punishment; whipping and other secondary punishments are 

discussed in the next chapter. Three main topics are 

investigated: the varying structure of the pardon process; the 

incidence and patterns of judicial mercy; and the function of 

capital punishment. These issues are addressed in the context of 

the underlying question of why some offenders were hanged while 

others were set free. The discretionary application of the rule 

of law forrns the core theme throughout this discussion. Evidence 

from the assize records points to two pivotal criteria rooted in 

class: the perceived character of the offender and the 

seriousness of the offence. These twin factors, both of which 

measured the degree of threat felt by the local community, 

emerged during criminal trials and spilled over into the post- 

conviction deliberations. From this perspective, the criminal 

trial represented the first stage of the penal regime: it 

afforded the principal opportunity to assess the character of an 

On this point, see Hay, et al., " P r e f  ace, " in Hay et al. , eds . , 
Albion's Fatal Tree, p. 13. 

The chapter uses a database of a l1  of the known cases before the 
court of oyer and terminer. The archiva1 records of the assizes are 
discussed below, at Appendix A. 
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offender and the gravity of the offence, This chapter therefore 

considers trial and punishment as parts of a single judicial 

continuum. 

Compared to contemporary England and Nova Scotia, the regime 

for punishing capital offences was lenient. The rate of pardons 

granted to offenders convicted at the St. John's assizes was 

relatively high: more than seventy per cent of those condernned to 

death received pardons, three-quarters of which were given 

without any restrictions or secondary ~entence.~ Following the 

pattern generally found in colonial America, Newfoundland 

witnessed few exec~tions.~ From 1750 to 1791 ten men and one 

woman were hanged at St. John's. Executions were restricted to 

the crimes of murder, forgery, and rape: no one was ever executed 

for a property offence. Trends in Newfoundland reflected the 

patterns of punishment in the Georgian navy, in which few 

offenders were hanged but many received harsh corporal 

punishments, Governors brought the navyfs legal culture to their 

The pardon rate for al1 offences was roughly 60% in England and 55% 
Nova Scotia. See Beattie, Crime and the Courts in England, pp. 433- 
35; Phillips, "Operation of the Royal Pardon in Nova Scctia, ff pp. 
423, 431, 436 & 441. 

On patterns of punishment in colonial America, see inter alia, 
Preyer, "Penal Measures in the American Colonies," pp. 326-53; Linda 
Kealey, "Patterns of Punishrnent: Massachusetts in the Eighteenth 
Century, " American Journal of Legal History 30 (1986), pp. 177-82; 
Jeffrey Sawyer, "'Benefit of Clergyt in Maryland and Virginia," 
American Journal of Legal History 34 (1990), pp. 49-68. 
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role as both appellate judges and sole executive authority 

overseeing the administration of justice. 

The pardon process varied considerably according to the 

governor's administrative initiative. Some offenders remained 

incarcerated in difficult conditions over a year before being 

released, thereby making reprieves a de facto sentence to 

imprisonment. Yet the heavy use of pardons did not mean that the 

penal system was necessarily weak. On the contrary, the mercy 

dispensed by the governor represented an expression of power as 

dynamic as public hangings. Pardons were granted in a manner 

calculated to reinforce the governor's authority and to 

legitimize the judiciary as effectively as possible. Reprieved 

felons and the community at large were reminded that only an act 

of gratuitous compassion separated freed offenders from those on 

the gallows. 

Decisions over whom to execute involved much more than the 

apportionment of culpability. Hanging represented a political as 

much as a criminal punishment: fears of sedition among the 

islandfs Irish comrnunity figured prominently in nearly every 

execution under study. As in England and many British colonies, 

the Irish were a favoured target for state repression. A 

combination exemplary capital punishment and recurrent 

whipping was used to punish servants, the majority of whom were 

Roman Catholics, to the end of the eighteenth century. 



Verdicts and the Pardon Proceus 

From 1750 to 1792 the court of oyer and terminer tried 

eighty-six men and women for crimes ranging from murder to 

larceny. Of the accused, sixty-four were found guilty, fifteen 

not guilty, and two were disrnissed before a verdict was given; 

the results of five criminal trials are unknown. Of those found 

guilty, twenty-three were given secondary punishments and thirty- 

eight were sentenced to death; the sentences of two offenders 

were not recorded because they had been condemned to death for 

another crime during the same assize session, while one man 

convicted of manslaughter was discharged without punishment. 

Table 6.1. Pardons Granted to Offenders, 1750-1791 

Offence Condemned to Free pardon Pardoned on 
death issued condition of 

transportation 

R a p e  

Burglary 1 1  1 
Forgery I 6  
Larceny I 10 
Receiving 
s t o l e n  

Source: see Appendix A 
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Although the evidence clearly points to a high pardon rate 

(7181, the pardon process itself was not uniform and varied 

according to the initiative of the commissioners of oyer and 

terminer and the governor, The data must therefore be treated 

with caution, since the government did not treat al1 of those 

condemned to death in the same manner. In theory, the system of 

dispensing judicial mercy was definitively established in 1751, 

remaining unchanged throughout the period under study. At the 

close of the assize session, the commissioners of oyer and 

terminer submitted a report to the governor in which they 

summarized the case of each offender condemned to death. These 

reports usually included a recommendation on whether to issue a 

reprieve (for those convicted of murder), or a pardon (for al1 

other felonies). The governor had to make al1 the necessary 

decisions before the autumn departure of the naval squadron. He 

had four options: issue a warrant of execution and supervise the 

public hanging; grant a free pardon (for al1 felonies Save 

murder); grant a pardon contingent upon a secondary punishment; 

issue a reprieve and, upon arriva1 in England, refer the case to 

the Secretary of State (for murder only). The British government 

considered reprieves of those convicted of murder in conjunction 

with the governors' report and the transcripts of the offenders' 

trial. The Secretary of State then arranged for pardons to be 

issued through the Recorder of London, and transmitted the 



warrant to the governor before he returned to the island the 

following summer. 

In practice, however, the pardon process was much more 

cornplex. A dual system evolved in which some governors exercised 

their full power to pardon offenders, while others referred the 

cases of al1 those condemned to death to the Secretary of State. 

The tendency of some governors not to use al1 of the powers 

granted by their commissions did not indicate that offenders were 

spared the rigors of the law; rather, by passing on a reprieved 

offender's dossier to London, some governors ensured that he or 

she would spend at least nine months imprisoned in difficult 

conditions. Those whom the governor himself pardoned were freed 

within a month of their trial. 

This gap between theory and practice was evident in the 

first assize session held after Governor Drake had persuaded the 

British government to give the governor the power to order 

executions or pardons in Newfoundland. Except for cases of 

treason, which the assize court could not hear, and murder, for 

which the governor could issue only reprieves, the island's 

government had full jurisdiction over the apportionment of 



Figure 6.1. The Pardon P r o c e s s ,  1750-1792 

At least nine months aîler trial 

11 Within one month of trial 

rnercy.' Unlike Nova Scotia, where the governor exercised full 

control over the pardon process, in Newfoundland the judicial 

system apparently reverted repeatedly to a position of dependance 

upon direction from London/ As we will see, the practice of 

S e e  above, Appendix 4 . 1 .  

O n  t h e  s t r u c t u r e  of t h e  Nova Scot ian  j u d i c i a l  system, see P h i l l i p s ,  
"Operation of t h e  Royal Pardon i n  Nova Scot ia , "  pp. 410-13. On t h e  
i n s t i t u t i o n a l  framework of t h e  roya l  pardon i n  England, see J.M. 
B e a t t i e ,  "The Royal Pardon and Criminal Procedure i n  Early Modern 
England, " Historical Papers (1987), pp. 9-22; J.M. B e a t t i e ,  "The 
Cabinet  and t h e  Management of Death at Tyburn a f t e r  t h e  Revolution of 



altering procedures in order to seek guidance for some cases did 

not mean that governors did not exert effective control over the 

decision-making process. 

At a court of oyer and terminer held in September 1751, 

William Fielding, a soldier in the local garrison, was convicted 

of rape and sentenced to death.' Fielding was the first offender 

condemned to death in Newfoundland, and Governor Drake chose to 

issue a reprieve.' Drake sent a transcript of the trial to 

London, where Dudley Ryder, the attorney general, was asked for 

an opinion whether Fielding should be pardoned. Ryder did not 

directly address Fielding's culpability but focused instead on an 

irregularity he had discerned in the trial transcript. He noted 

that two of the depositions used in the trial apparently had not 

been personally attested to in court. Only the victim had given 

evidence viva voce, and she had equally implicated another 

soldier, whom the jury acquitted for the same crime. Whether the 

problem arose out of an incomplete trial transcript is uncertain, 

but Ryder was left with serious doubts. He explained to 

Holdernesse: 

1688-1689, " in Lois Schwoerer, ed., The Revolution of 1688-1669: 
Changing Perspectives (Cambridge : Cambridge University Press, 1991 1 , 
pp. 218-33; Simon Devereaux, "The criminal Branch of the Home Office, 
1782-1830," in Smith, et al., eds., Criminal Justice in the Old World 
and the New, pp. 270-308. 

R. V. Fielding, 1751 Assizes. The complete archiva1 references for 
each assize year are listed in Appendix A. 

' R. V. Kneeves, 1750 Assizes; R. v. Fielding, 1751 Assizes. 



As the jury may have been influenced by the first mentioned 
written depositions, and no body can judge how far a cross- 
examination of those witnesses (if an oppoxtunity had been 
given for it, by an open personal examination of them, in 
the presence of the Court and the prisoner), might have 
cleared his innocence, especially in a matter that may 
depend upon seemingly little circumstances, 1 humbly submit 
it to his Majesty's great wisdorn, whether the prisoner may 
not be a proper object of his Royal ~ercy.' 

On the basis of this recommendation, the British goverment, 

acting via writ of the Privy Council, granted Fielding a 

pardon.'' This is the only extant record of a pardon request 

being referred to the Crown's law officers. The Secretary of 

State alone handled al1 subsequent cases of reprieved offenders, 

placing requests for pardons before the king-in-council without 

prior consultation with other officials. 

The deliberations over the Fielding case denoted two 

interrelated characteristics of the islandfs system for granting 

royal pardons. First, governors seemed to be uncertain in their 

course of action. They appeared reluctant to act independently in 

a matter where a life was at stake. This was partly due to the 

fact that the governorship normally rotated every three years: 

prior to the appointment of a civil secretary in 1779, some 

PRO' SP 36/118, p.  83  (Ryder to Holdernesse, 1 4  March 1752) .  1 thank 
Professor  John Beat t ie  f o r  t h i s  reference.  

'O Fie ld ing's  pardon was in ser ted  i n  the general pardon issued for the 
conv ic t s  a t  Newgate, and then reg i s t ered  a t  St. John's i n  August 
1752, sometime after which t h e  governor ordered Fie ld ing  t o  be 
re l eased .  See PANL, GN 2/1/A, v o l .  1 ,  p .  311 (pardon o f  William 
Fielding, 24 March 1752). p.  312 (~oldernesse t o  Drake, 28 March, 
1 7 5 2 ) .  



recently-appointed governors were apparently unaware of the 

actions taken by their predecessors. Second, the British 

government was itself somewhat unsure of how to conduct the 

island's pardon process. Holdernesse was evidently not properly 

informed of the legal powers given to the island's governor. The 

root of this problem was the relative infrequency of requests to 

consider the cases of offenders reprieved in Newfoundland: from 

1755 to 1770, for example, no cases whatsoever were referred to 

the British government. Individual initiative of officials in 

both London and Newfoundland acquired a greater importance, 

therefore, because the procedure for granting pardons never 

became clearly established. In effect, the lack of consistency in 

the pardon process further enhanced the governor's discretionary 

authority. 

For some offenders the pardon process was as much punishment 

as it was mercy. For example, in the aftermath of the first 

executions in Newfoundland in 1754, Governor Bonfoy reprieved 

five of the nine persons convicted for the murder of William 

Keen, the island's senior civil magistrate. Before sailing from 

St. John's, Bonfoy sent a dispatch to the Board of Trade 

reporting that he would convey the full transcript of the 

offenders' trial when he arrived in ~ng1and.l' He did not, as his 

R. v .  McGuire  et al., 1754 Assizes. See a l s o  PANL, CO 194/13, p .  
209  (Bonfoy t o  Halifax, 13 October 1754). Bonfoy enclosed the 
deposit ion of Nicholas Tobin, one o f  the conspirators i n  the  botched 
burglary, who had turned king's evidence, upon whom the  prosecution 



predecessors had done, contact  t h e  Secre ta ry  of S t a t e  and - 

perhaps due t o  bureaucra t i c  confusion - no a c t i o n  was taken 

during the  winter  of 1754-55.12 Bonfoy's successor  reported t h a t  

on his a r r i va1  he discovered t ha t  f i v e  men l a y  under sentence of 

death: having no o rde r s  on how t o  proceed, he decided t o  keep 

t h e m  i n  j a i l  f o r  another  year.13 No governor was appointed for 

Newfoundland i n  1756, and the  offenders were no t  re leased u n t i l  

September 1757. l4 

Despite its o s t e n s i b l e  confusion, t h e  j u d i c i a l  process 

worked according t o  design.  Mercy and t e r r o r  equal ly  reinforced 

t he  r u l e  of law and t h e  es tabl i shed s o c i a l  order . l5  From 1 7 5 4  t o  

r e l i e d .  

l2 I n  1752 t h e  B r i t i s h  government had ordered  t h a t  a l 1  r egu la r  
correspondence should be s e n t  only t o  t h e  Board of  Trade. Copies of 
t h e  March 1752 order- in-counci l  and t h e  accompanying i n s t r u c t i o n s  
were r e g i s t e r e d  l o c a l l y  (PANL, GN 2/1/A, v o l .  1, pp. 313-18). It is 
doubtful whether Bonfoy's October 1754 r e p o r t  was ever forwarded t o  
t h e  Sec re ta ry  of S t a t e :  t h e  o r i g i n a l  l e t t e r  is c i t e d  as received on 
18  November 1754, b u t  the  d a t e  of reading a t  t h e  Board of Trade is  
left blank. Bonfoyfs f u l l  r e p o r t  (dated 21 February 1755) was 
e v e n t u a l l y  read a t  t h e  Board of Trade on 29 March 1755. See PANL, CO 
194/13, pp. 153, 212 .  

l3  PANL, CO 194/13, p. 194 ( D o r r i l l  t o  Board of  Trade, 22 January 
1 7 5 6 ) .  

l4 I n  May 1757 t h e  B r i t i s h  government i s sued  a pardon and s e n t  it t o  
t h e  new governor, Capta in  Richard Edwards. F i n a l l y ,  on 3 September 
1757,  Governor Edwards ordered the f i v e  men t o  be re l eased  from 
custody. See PANL, GN 2/1/A, vol .  2, p. 308-09 (copy of  t h e  pardon of  
Laurence Larnley, Paul McDonald, John Moody, John Munhall, and Dennis 
Hawkins, 10  May 1757) ,  p. 310 (Holdernesse to Edwards, 1 4  May 1757),  
p. 308 (Governorf s o r d e r s ,  3 September 1757) . 
l5 O n  t h e  power of mercy, see Hay, 'Property, Author i ty ,  and t h e  
Criminal  Law, pp. 40-49; Garland, Punishment and Modern Society,  pp. 
16-22; Carolyn Strange,  "Introduction,  " i n  C. S t range ,  ed. ,  Q u a l i t i e s  



1757 for example, the judiciary accurately reflected fears 

generated by the most infamous crime ever to occur in early 

Newfoundland. Even before the one woman and eight men - four of 
whom were soldiers - were convicted of murder, the courts had 

registered the seriousness of the offence. Prior to their trial, 

the court heard a petition from the commissioners of oyer and 

terminer which alleged that, because of the outrages committed by 

the soldiers, the tomspeople were "constantly in fear of their 

lives." The judges asked Governor Bonfoy to deport those soldiers 

identified as troublemakers and to keep the others confined to 

their garrison as much as possible.r6 Although St. Johnf s had no 

local press, officials and residents had ample means to 

communicate their sentiments in public, 

Bonfoy ordered the five respited men to be dealt with in a 

manner similar to the four offenders hanged after the close of 

the assize session. As the warrant sent to the high sheriff 

demonstrates, mercy mitigated punishment but not guilt: 

[AIS 1 have thought fit to respite the execution of Lawrence 
Lamley, Paul McDonald, John Moody, John Munhall and Dennis 
Hawkins, until his Majesty's Royal Will and Pleasure be 
known therein, you are therefore hereby required and 
directed to repair on board His Majesty's Ship Penzance [the 
governor's flagship, where they had been confined] at 11 

of Mercy: Justice, Punishment, and Discretion (Vancouver : Univers i ty  
o f  B r i t i s h  Columbia Press, 1996), pp. 6-18. 

l6 Bonfoy did not accede to the reques t  s i n c e  it was beyond h i s  powers 
to deport  s o l d i e r s  convicted of no crime. See PANL, CO 194/13, pp. 
162-63 (petition of cornrnissioners of oyer and terminer, 19 September 
1754). 



ofclock this morning and take [them] under your charge ... 
and to proceed with them in the same manner as you did with 
the others executed, until you corne to the gaol, when you 
are to cause Lawrence Lamley and Paul McDonald to be put 
therein, and to deliver up John Moody, John Munhall and 
Dennis Hawkins to the officer appointed to receive them, in 
order to their being confined in the garrison.17 

The men were probably led in a procession under guard from the 

dockside along the waterfront street known as the Lower Path at a 

time calculated to attract as many townspeople as possible. 

Emanating from the commodore's flagship - the figurative and 

literal source of power - this ceremony doubtless made a deep 

impression because St. John's had witnessed the island' s f irst 

hangings over the previous two days.le Three years later, the 

fate of the five offenders was still a public event. When 

Governor Edwards conveyed the pardon to Newfoundland, it was 

publically read at the St. John's court house, and a group of 

prominent citizens successfully petitioned Edwards to deport the 

men f rom Newf oundland. lg 

l7 PANL, GN 2/1/AI vol. 2, p. 183 (Bonfoy to William Thomas, 12 
October 1754). 

'"he question of how the target audience themselves - i.e. the 
plebs, who in this case were overwhelmingly indentured servants - 
viewed such messages is, of course, extremely difficult to answer. 
For the view of mercy as public theatre designed nakedly to rienforce 
political power, see V.A.C. Gatrell, The Hanging Tree: E x e c u t i o n  and 
the English People, 1770-1868 (Oxford: Oxford University Press, 
1994), pp. 543-54. On the contentious question of cultural hegemony 
generally and the social face of deference toward legal authority, 
see Thompson, Customs in Common, pp. 87-96. 

" PANL, GN 2/1/A,  vol.  2, pp. 308-10. 
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The operation of the pardon process depended largely upon 

the governorfs initiative. This wide latitude of discretionary 

authority reached the extremities of caution and efficacy in 1777 

and 1784: in the former instance, the Eritish government refused 

to consider the cases of two offenders, convicted of burglary and 

forgery, whom Governor Montagu had reprieved; in the latter, 

Governor Campbell independently granted a free pardon to a woman 

convicted of murder. These cases demonstrate that the aftermath 

of the Keen murder represented the exception rather than the 

rule: most governors were reluctant to order executions. If there 

appeared to be any circumstances favourable to an offender, the 

commissioners of oyer and terminer encouraged the governor to 

dispense mercy without equivocation. 

The problem Governor Montagu faced in 1777 was essentially 

of his own creation. At the assizes held in October 1776 three 

men - John Cox, Lawrence Hallahan, and Lawrence Dalton - were 

sentenced to deathO2O Cox had been convicted of burglary, while 

Hallahan and Dalton were both found guilty of forging bills of 

exchange, Within a week of the assizes, Governor Montagu granted 

a free pardon to Dalton, who was then released without any 

conditions, but issued reprieves to Cox and Hallahan. Montagu 

chose to treat the offences differently despite the fact that he 

R. V. COX, R. V. Hallahan, and R. v. Dalton, 1776 Assizes. 
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had the power to pardon al1 three felonie~,~~ Why he pursued this 

course of action remains unclear, but the seriousness of the two 

offences presumably dissuaded him from granting free pardons.22 

In his report to London, Governor Montagu left the fate of C o x  

and Hallahan up to the British government , 23 

The Secretary of State informed him that the cabinet had 

approved the free pardon granted to Dalton but refused to 

consider the cases of Cox and Hallahan. Pointedly reminding the 

Newfoundland governor of his power to grant full pardons in such 

cases, Lord George Germain told Montagu to care take of the 

matter hi~nself.~~ Germain arranged for Dalton's pardon to be 

passed under the Great Seal - a moot point, since Dalton had 

already been a free man for five months - and Governor Montagu 

was left with no choice but to deal with Hallahan and Cox when he 

'' PANL, GN 2/1 /A,  v o l .  6, pp. 172-73. 

22 Cox had comrnitted two s e p a r a t e  b u r g l a r i e s ,  du r ing  which he had 
s t o l e n  s e v e r a l  pounds worth  o f  persona1 proper ty ;  Hal lu ran  had 
confessed  t o  fo rg ing  t h r e e  no te s ,  t oge the r  va lued  o v e r  f20, before  
t h e  t r i a l  jury r e tu rned  i ts v e r d i c t .  Montagu could have i s sued  
pardons on cond i t i on  o f  a secondary punishment such  as 
t r a n s p o r t a t i o n .  The d e c i s i o n  n o t  t o  do so  may have a r i s e n  because the 
o p t i o n  of t r a n s p o r t a t i o n  t o  America had ended wi th  t h e  r e c e n t  
ou tb reak  o f  t h e  Revolut ionary W a r .  

23 PANL, CO 194/33, pp. 11-12 (Montagu t o  Germaine, 12 November 1776) . 
Montagu had wasted l i t t l e  time: he wrote from HMS Romney as it l a y  a t  
anchor a t  Spi thead,  b e f o r e  he  had rece ived  a leave o f  absence t o  
v i s i t  London. 

24 PANL, CO 194/33, p. 72 (Germaine t o  Montagu, 2 1  January  1777). 



returned to Newfoundland the following summer.25 Montagu granted 

Cox a free pardon and sent the high sheriff a warrant for the 

execution of  allah han.^^ 

Seven years after the  British governrnent had reprimanded 

Montagu for not exercising his full legal prerogative, Governor 

Campbell actually exceeded the powers conferred by his 

instructions. At the 1784 assizes Sarah Spry was convicted of 

murdering he r  childe2' The case did not corne under the 1624 

Infanticide Act because Spry was married; instead, she had been 

tried for the common law offence of murder. In order to secure a 

conviction in such cases, the  prosecution had to demonstrate that 

the child had been born alive and the rnother had deliberately 

killed it.28 The trial jury nevertheless found Spry guilty and 

the court sentenced her to death. Governor Campbell faced two 

2 5  PANL, CO 194/33, p. 79 (Montagu to Germaine, 5 February l777), p. 
104 (Montagu to Germaine, 26 February 1777), p. 112 (Germaine to 
Montagu, 21 February 1777). 

2"0 justify his actions, Montagu informed London that Hallahan had 
been a hardened offender. See PANL, GN 2/1/A, vol. 6, p. 194 (warrant 
for the execution of Lawrence Hallahan, 10 May 1777), p. 195-96 (free 
pardon given to John Cox, 10 May 1777); CO 194/33, p. 133 (Montagu to 
Lord Germaine, 11 June 1777). 

27 R I  V. Spry, 1784 Assizes. 

28 On the prosecution of infanticide, see R. W. Malcolmson, 
"Infanticide in the Eighteenth C e n t u r y f f f  in J.S.  Cockburn, ed., Crime 
in England, 1550-1800 (London: Metheun, 1977), pp. 187-209; Allyson 
May, "'She at first denied itf: Infanticide Trials at the Old Baily," 
in Valerie Frith, ed., Women and History: V o i c e s  of Early Modern 
England (Toronto: Coach House Press, 1995), pp. 19-25. On patterns in 
Canada, see Constance Backhouse, P e t t i c o a t s  and P r e j u d i c e :  Women and 
Law in Nineteenth-Century Canada (Toronto: The osgoode Society & 
Womenf s Press, lggl), pp. 112-39. 



clear choices - issue a warrant of execution or a reprieve - but 

decided to pursue a third course. Directly disobeying his 

instructions, he granted Spry a pardon. 

In this case, the type of offence shaped how mercy was 

administered. According to the pardon issued by the governor, 

Spry had killed a bastard child, and the fact that she had 

committed adultery had likely precipitated her conviction in the 

f irs t  place. She also confessed that she had delivered the child; 

this compounded her culpability because it removed doubts over 

whether the child had been stillborn. These two incriminating 

factors probably had induced the magistracy to charge Spry with 

murder and not a misdemeanour offence, such as public nuisance, 

fox which similar cases were tried in the district courts.29 As 

the only indictment and conviction for infanticide throughout the 

period under study, this had been an atypical murder case from 

the outset, 30 

The commissioners of oyer and terminer recommended that Spry 

not be executed. They asserted that the only positive evidence 

that she had given birth to the child and had killed it was her 

own confession. They further pointed out that, although she was 

2 5  The prosecution of infanticide as public nuisance is discussed in 
Bannister, "Surgeons and Criminal Justice," pp. 125-26. 

jo Unfortunately, the only surviving evidence is the governor's 
pardon, in which he cornments on the case and the subsequent report of 
the commissioners of oyer and terminer. See GN 2/1/A, vol. 10, p. 112 
(pardon of Sarah Spry, 23 October 1784). 
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guilty of covering up the birth, this was not serious enough to 

justify capital punishment. The emphasis on concealment indicates 

that the bench viewed the offence primarily under the terms of 

the Infanticide ~ c t "  - which singled out concealing a childps 

birth as the pivotal criterion for proving guilt - and not the 

common law offence of murder. Although the court had sentenced 

Sarah Spry to death, the bench did not necessarily consider her 

to be guilty of a capital felony. As John Beattie has 

demonstrated, by the late eighteenth century women were almost 

never hanged for committing infanticide. In England a shift in 

sentiment generally, and in attitudes toward infanticide in 

particular, had produced a legal culture in which it was no 

longer acceptable to execute a woman for killing an infant.32 

Placed in this context, Governor Campbell's decision to exceed 

his judicial powers appears to have been a considered judgment. 

Spry may have been technically guilty of rnurder, but both the 

31 21 Jas. 1, c. 27 (1624). 

32 Beattie, Crime and the Courts in England, pp. 118-24. Beattie 
pursues his argument on cultural sentiment further in "Violence and 
Society in Early-Modern England," in A.N. Doob and Edward Greenspan, 
eds., Perspectives in Criminal Law: Essays in Honour of John E d w a r d s  
(Aurora, Ontario: Canada Law Books, 1985), pp. 36-60. The widely- 
accepted notion of an eighteenth-century transition in attitudes 
toward punishment is rooted in the seminal work of Norbert Elias, and 
has been critically reassessed by David Garland. See N. Elias, The 
C i v i l i z i n g  Process, Volume 1:  The History of Manners (Oxford: 
Blackwell, 1994 reprint of 1939 ed.); Garland, Punishment and Modern 
Society,  ch. 10. 



bench and the governor chose to treat her case pragmatically and 

to avoid the long delay which a reprieve would entail. 

The flexibility of the pardon process also allowed governors 

to refer problematic cases to the British government. At t h e  

1790 court of oyer and terminer, Cornelius Bryan, an Irish 

fishing servant, was tried for the murder of his master, Henry 

Brooks.33 The homicide had taken place while they were working 

aboard a banker sailing in Trepassey Bay. During the trial one of 

the crewmen gave eye-witness testimony of how Bryan had brutally 

murdered Brooks with a hatchet, thrown the body overboard, and 

fled to St. Pierre. The trial jury found him guilty, t h e  court 

condemned him, and the sentence stipulated that his body be hung 

in chains after the execution. The commissioners of oyer and 

terminer did not recommend a reprieve, leaving Governor Milbanke 

to decide Bryan's fate, Milbanke chose to let the law take its 

course, but had doubts whether the murder had occurred within the 

jurisdiction of Newfoundland or on the high seas.34 If the crime 

had taken place more than three miles offshore, it  would be 

w i t h i n  the jurisdiction of the British Admiralty, and Bryan would 

have to be re-tried in England before an Admiralty Court.35 

3". V. Bryan, 1790 Assizes. 

3d PANL, GN î/l/A, vol. 12, pp. 98-99 (Milbanke to Henry Philips, 29 
October  1790) . 
35 On the Admiralty Courts, see Marcus Rediker, Between the Devil and 
the Deep Blue Sea: Merchant Seamen, Pirates, and the Anglo-American 
Maritime World, 1700-1750 (Cambridge: Cambridge University Press, 
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Milbanke granted Bryan a reprieve and asked the British 

government to rule whether the case lay within the cognizance of 

the Newfoundland assi~es.~~ The government's lawyers repcrted 

that they were unable, on the basis of the trial transcript, to 

determine where the homicide had taken place, It is, in fact, 

curious that Governor Milbanke had neglected to order the local 

justices of the peace to investigate precisely where the offence 

had been committed before writing to the Secretary of State. 

Judging from the trial transcript, it is highly unlikely that the 

banker had been more than a few miles off the Newfoundland coast. 

Henry Dundas, the Home Secretary, directed Milbanke to conduct an 

inquiry to ascertain the location of the offence. Dundas advised 

that if it had occurred within the island's jurisdiction, "the 

nature of this man's case seems to His Majesty to be such as to 

make it necessary for the sake of Publick Justice that his 

sentence should be carried into immediate exe~ution."~~ If it 

had taken place on the high seas, then the prisoner and the 

witnesses were to be brought to England as soon as possible. 

Though it followed the profile of the pardon process, the 

reprieve of Bryan did not function as an act of mercy.  He was 

1987), pp. 312-17. 

36 PANL, CO 194/38, pp. 209 (Milbanke to Grenville, 28 November 1790). 

37 PANL, CO 194/38, pp. 234-35 (Dundas to Milbanke, 15 July 1791). 



322 

allowed to live another year merely because Governor Milbanke 

wanted to solicit guidance from the British goverment? 

A r m e d  with unequivocal instructions, Milbanke ordered John 

Reeves, the island's recently-appointed chief justice, to prepare 

a report on the Bryan case. Reeves viewed the jurisdictional 

problem to be a relatively minor concern: he declared that he 

could find no evidence that the offence had taken place on the 

high sea~.'~ More important was the "wish of the people of the 

place, " as well as a recent grand jury presentment, both of which 

called for Bryan's execution. He recommended that the law take 

its course, and Bryan was hanged in October 1791 . 4 0  

The Selection of Offenders 

Why were some offenders granted mercy while others were 

punished? As in Georgian England and British colonies such as 

Nova Scotia, post-conviction decision-making was highly 

Governor Milbanke took  t h e  unusual  step o f  fo rmal ly  acknowledging 
Dundas's l e t t e r  b e f o r e  s a i l i n g  from Portsmouth.  Milbanke had been a 
h igh ly  d e c i s i v e  a d m i n i s t r a t o r  i n  n e a r l y  e v e r y  o t h e r  m a t t e r  he f a c e d  
as governor:  t h e  e v i d e n t  r e t i c e n c e  h e  showed i n  handl ing  t h e  Bryan 
case may have been due t o  the f a c t  tha t  Newfoundland had not  seen a 
p u b l i c  hanging for ove r  a decade. See PANL, CO 194/38, p. 236 
(Milbanke t o  Dundas, 17 J u l y  1791) .  

35 PANL, CO 194/38, pp. 274-75 (Reeves t o  Milbanke, 20 October 1791). 

4 0  PANL, GN/2/1/A, v o l .  12, p. 99 (war ran t  f o r  t h e  execu t ion  o f  
Corne l iu s  Bryan, 26 October 1791) .  



di~cretionary.~~ "Discretion" in this sense refers to the 

deliberate calibration of punishment by judges and goverment 

ministers. It does not denote the type of crude bigotry portrayed 

in V.A.C. Gatrell's recent monograph. For Gatrell, English 

justice was little more than a corrupted sham marked by mayhem in 

the courtroom and mediocrity on the b e n ~ h . ~ ~  The evidence from 

the court proceedings in Newfoundland confirm the earlier, more 

sophisticated model proposed by E.P. Thompson. According to 

Thompson, criminal justice was not a blunt weapon of class 

oppression but rather a finely-tuned instrument, rooted in social 

relations yet operated in large measure within the confines of 

the rule of  la^.^^ 

In eighteenth-century Newfoundland, the post-conviction 

deliberations were particularly critical because of the limited 

time between the end of the assizes and the departure of the 

governor. During this brief period, which rarely exceeded three 

weeks, governors had not only to decide which of fenders to 

reprieve, pardon, and punish; they also had to make al1 of the 

4 1  On the role of discretion in this process, see Peter King, 
"Decision-Makers and Decision-Making in the English Criminal Law, 
1750-1800," His tar i ca l  Journal  27 (March l984), pp. 37-48; P h i l l i p s ,  
"Royal Pardon in Nova Scotia, '' pp. 407-10, 439-49. 

4 2  Gatrell, The Hanging Tree, chs. 18-20. 

4 3  E. P. Thompson, Whigs and Hunters :  T h e  O r i g i n s  o f  the Black A c t  ( Z n d  
ed. London: Penguin, 1977), esp. pp. 258-69. For an approach that 
effectively builds upon Thompson8s model, see David N e a l ,  The Rule of 
Law i n  a Penal C o l o n y :  Law and P o w e r  i n  E a r l y  New South  Wales 
(Cambridge: Cambridge University Press, 1991), esp. pp. 189-97. 
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necessary arrangements such as building a gallows and to oversee 

the execution of the sentences. In the meantirne, the convoy of 

fishing ships had to be organized and the naval squadron 

provisioned for the Atlantic crossing. It is not surprising that 

petitions for clemency never figured prominently. Interested 

parties - especially those living in the outports - would have 

had little time to compile a petition. Prior to 1792, the 

governor received only one written request to pardon an offender. 

Governors acted decisively in most areas within their 

jurisdiction and their circumspection in handling cases of 

convicted felons appears on the surface to be at odds with the 

general tenor of the naval state. In the absence of an executive 

council to confer with, governors had to rely on the justices 

and, after 1779, the permanent civil secxetary. The commissioners 

of oyer and terminer were empowered only to issue an advisory 

report and did not meet formally with the governor. Governors 

were therefore solely responsible for the decision of whether to 

hang an offender, 

The legal culture which the governors brought with them from 

their experiences as career naval officers undoubtedly affected 

their attitudes toward punishing offenders. Compared to civilian 

courts, the rate of executions ordered by naval courts martial 

was remarkably lenient. Despite the wide range of capital 

offences enforceable under the royal navy's penal code, most 

executions were for murder or sodomy. Property offences and other 
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serious crimes, such as desertion, rarely attracted the death 

penalty: three-quarters of those sentenced to death for desertion 

were pardoned. According to N.A.M. Rodger, officers showed a 

marked reluctance to hang sailors, preferring instead to use 

floggings where possible. Rodger argues that this legal culture 

formed 'an organic response to the nature of life at sea," one 

which officers wexe unlikely to abandon in a familiar maritime 

environment such as ~ewfoundland.~~ Extensive work by John Byrn 

on the Leeward Islands station confirms Rodger's finding~.~~ The 

trend toward leniency did not carry over to corporal punishments, 

which were a fixture of shipboard life.46 Left to decide the fate 

of an offender who would probably not be hanged in the Georgian 

navy, governors exercised caution. 

The use of pardons did not signify inaction or a lapse in 

authority. Mercy was a highly calculated tool used to reinforce 

'' Rodger, Wooden World, pp. 218-29 [quotation at p. 2291. On the 
structure of the navy8s penal regime, and the changes it underwent 
during the Napoleonic Wars, see Brian Lavery, "Introduction," in 
Lavery, ed., Shipboard Life and Organization, pp. ix-xv. 

4 5  John Byrn, Crime and Punishment in the Royal Navy: Discipline on 
the Leeward Islands Station, 1784-1812 (Aldershot : Scolar Press, 
1989), ch. 3 & appendix D. Greg Dening argues that Byrn 
underestimates the frequency of whipping in the royal navy, though he 
does not question the rate of executions ordered by courts martial. 
See Dening, Mr. Bligh's Bad Language, pp. 113-16 & 377-96. 

" The use of naval-style whipping in the district courts is discussed 
below, in Chapter 7. 



the authority of the island's go~ernment.~' In a largely 

illiterate society, such as eighteenth-century Newfoundland, 

mercy represented what Rhys Isaac has termed a "ritual for 

memorization," for it reaffirmed both the symbolic and the 

material social order through the invocation of the king's will 

and p l e a ~ u r e . ~ ~  The ceremonial procession of the men pardoned for 

Keen's murder in 1754 formed a public statement that the only 

difference between those granted mercy and those on the scaffold 

was the governor' s benevolence . 
Such potent messages were not restricted to cause célèbres. 

In 1773, for example, Governor Shuldham commuted the death 

sentences of two men and one woman - al1 of whom had been 

convicted of theft - to a seven-year term of transp~rtation.~~ In 

the warrant to the high sheriff, Shuldham stipulated: "you are to 

cause them to be carried under the gallows with halters about 

their necks, [and] this order to be read to the~n."~~ The 

4 7  This is not to suggest any sort of Durkheimian mode1 of punishment 
as the embodiment of societyfs moral order. In the first place, whose 
morality was at stake is entirely unclear and Durkheim's holistic 
approach does not fit the island's highly stratified society. Whether 
"society" was actually bound together or rent apart by the actions of 
the penal regime matters less than the fact that punishment and mercy 
were calculated to allay the fears of the governor, the magistrates, 
and the propertied interests they sought to protect. On Durkheim see 
Garlandf s reappraisal in Punishment and Modern Society, chs . 2-3. 

See Rhys Isaac, The Transformation 
York: Norton, l982), esp. pp. 90-94. 

4 9  R. V. Burk et al., 1773 Assizes. 

50 PANL, GN 2/1/A, vol. 5, pp. 185-86 
9 October 1773) . 

of V i r g i n i a ,  1 7 4 0 - 1  790 (New 

(Shuldham to Jonathan Phillips, 
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s p e c t a c l e  of t h e  s c a f f o l d  was not  restricted t o  a c t u a l  hangings, 

t h e r e f o r e ,  b u t  s t o o d  a s  a broader metaphor f o r  j u s t i c e :  t h e  

t e r r o r  of  phys ica l  s u f f e r i n g  could be e f f e c t i v e l y  invoked through 

rnercy a s  w e l l  a s  p u n i ~ h m e n t . ~ ~  The d e c i s i o n  of whom t o  hang and 

t o  pardon - and, as w e  w i l l  see, t h e  f a t e  o f  t h e  corpses of 

executed of fenders  as w e l l  - belonged e x c l u s i v e l y  t o  t h e  crown. 

These choices  hinged on the  twin f a c t o r s  of  t h e  percept ion 

o f  t he  offence and the  offender .  The c h a r a c t e r  of t he  of fender  

and t h e  t h r e a t  t h e  c r i m e  posed t o  t h e  s o c i a l  o r d e r  comprised t h e  

m o s t  important c r i t e r i a :  only  i f  both  w e r e  s u f f i c i e n t l y  s e r i o u s  - 

L e .  they had c rossed  the th reshold  of  f e a r  t h a t  separa ted  an 

o f fende r  b e f i t t i n g  mercy from one deserv ing  execut ion - would t h e  

governor s i g n  an execut ion  warrant.52 Class  played a major r o l e  

i n  t h i s  s e l e c t i o n  process ,  bu t  it cannot a lone  account f o r  t h e  

s p e c i f i c  ways i n  which t h e  co lon ia l  s t a t e  dispensed mercy t o  

5i On the spectacle of the scaffold, see Michel Foucault, Discipline 
and Punish: T h e  Birth o f  the Prison.  Alan ~ h e r i d a n ,  t rans.  (New York: 
Random House, 1977) ,  pp. 32-69; Pieter  Spierenburg, The Spectacle of  
Suffering: Executions and the Evol u t i o n  o f  R e p r e s s i o n ,  from a 
P r e i n d u s t r i a l  ~ e t r o p o l i s  t o  the European Exper ience  (Cambridge : 
Cambridge University P r e s s ,  1 9 8 4 ) .  

52 AS J i m  Phillips notes, John Beattief s w o r k  on the royal pardon has 
alternated somewhat between affording primacy t o  the  nature of the 
o f f e n c e  and the character  of the offender. Evidence from t h e  
Newfoundland assizes suggests that the two factors were, i n  fact, 
syrnbiotic and cannot be e a s i l y  separated. See Beatt ie ,  C r i m e  and  the 
Courts i n  England, pp. 430-49, and "Cabinet and the Management of  
Death," pp. 230-31; Ph i l l ips ,  "Royal Pardon i n  Nova Scotia," p. 408- 
9.  
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individual offenders .53 The ma jority of capital of fenders, as 

well as the resident population generally, were indentured 

servants. Unless a servant had committed a crime directly against 

his or her master, the government had to rely upon essentially 

intra-class issues in its deliberations. In most cases, the 

governor noted only that "some favourable circumstances" had corne 

to his attention, prompting him to rule against allowing "the law 

to take its course," which was the favoured euphemism for 

ordering an offender to be executed. 

Women and Criminal Justice 

As in Georgian England, women in Newfoundland were 

significantly more likely to be granted mercy than men. John 

Beattie argues that the reluctance to subject women to the full 

rigor of the law was not the result of chivalry in any real 

53 The relationship of offenders to the means of production cannot be 
used as an automatic or direct index either to their propensity to 
commit specific offences (whether as a form of proto-political 
protest or in defense of custom), or the type and rate of punishrnents 
imposed by the courts. However, examples of this reductionist 
approach, in particular Peter Linebaughfs study of crime and 
punishrnent in London, do not abrogate the need to consider class as a 
crucial factor in decision-making, in spite of attempts by John 
Langbein to paint al1 social history with the same brush. See, inter 
alia, John Langbein, "Albion8 s Fatal Flaws," Past and Present 
98 (1983), pp. 96-120; Peter Linebaugh, The London Hanged: Crime and 
C i v i l  S o c i e t y  i n  t h e  E igh teen th  Century  (London: Penguin, 1991) ; John 
Langbein, "Culprits and Victims," Times L i t e r a r y  Supplement (11 
October 1991), p. 27. For a somewhat balanced perspective, see Joanna 
Innes and John Styles, "The Crime Wave: Recent Writing on Crime and 
Criminal Justice in Eighteenth-Century England," in Adrian Wilson, 
ed . , Rethinking Social History: English S o c i e t y ,  1570-1920 and i ts 
I n t e r p r e t a t i o n  (New York: St. Matin's Press, l993), pp. 201-65. 



s e n s e ,  but rather a reflection of the fact that women posed a 

l e s s  serious threat than men.54 Beattiefs mode1 is borne out in 

the evidence for Newfoundland, where women comprised a tenth of 

the total accused tried at the assizes. Women seem to have been 

treated less harshly in the islandfs courts than they were in 

contemporary Halifax, though the number of cases is too small to 

draw any firm  conclusion^.^^ Of the nine women brought to t r i a l  

in Newfoundland, six were found guilty, five were sentenced to 

death, and one was hanged? Only two women received secondary 

punishments: Margaret Penny and Winnifred Ryan (alias Burk) were 

both sentenced to seven-year terms of transportation; Penny had 

been sentenced for receiving stolen goods in 1751, while Ryan had 

been condemned for theft and given a conditional pardon in 1773.  

54 ~ h i s  does  no t  mean t h a t  women w e r e  n o t  p rosecu t ed  v i g o r o u s l y  f o r  
p r o p e r t y  o f f ences ,  p a r t i c u l a r l y  s imple  l a r ceny .  B e a t t i e  p o i n t s  o u t  
t h a t  from 1690 t o  1720 women made up about  h a l f  o f  t h e  t o t a l  
d e f e n d a n t s  a t  t h e  O l d  B a i l e y  i n  London. The p o i n t  is they w e r e  
t y p i c a l l y  convic ted  of  o f f e n c e s  t h a t  involved no s e r i o u s  v io l ence  and 
l i t t l e  d i r e c t  c o n f r o n t a t i o n  w i t h  a vic t im.  See B e a t t i e ,  C r i m e  and the 
Courts i n  England, pp. 436-39; idem, "The C r i m i n a l i t y  o f  Women i n  
Eighteenth-Century England, " Jou rna l  o f  S o c i a l  H i s t o r y  8 ( l 9 7 5 ) ,  pp. 
80-116; idem, " 'Hard-pressed to make ends m e e t f :  Women and C r i m e  i n  
Augustan London, '* i n  F r i t h ,  ed. ,  Women and His to ry ,  pp. 103-07. 

5 5  J i r n  
c a p i t a  
noncap 
"Women 

P h i l l i p s  has  found a l i m i t e d  gender gap i n  c o n v i c t i o n s  f o r  
1 of fences  (19% of women and 33% of men), and rough p a r i t y  f o r  
i t a l  o f f ences  (49% and 43% r e s p e c t i v e l y ) .  See J i m  P h i l l i p s ,  
, Crime, and Cr imina l  J u s t i c e  i n  Ea r ly  Ha l i f ax ,  1750-1800,'' i n  

Jirn P h i l l i p s ,  Tina Loo, and Susan Lewthwaite, e d s . ,  Essays  i n  the 
History of  Canadian Law, Volume F i v e :  C r i m e  and  C r i m i n a l  J u s t i c e  
(Toronto:  The Osgoode S o c i e t y ,  1994), pp. 174-96. 

5 6  S e e  R .  v .  Penny and Penny, 1751 Assizes;  R. v.  Coff in ,  1752 
Ass i ze s ;  R. v. McGuire ,  et  a l . ,  1754 Assizes ;  R. v. Power and Shea, 
1759 Ass izes ;  R. v. Power and F l ing ,  1772 Ass izes ;  R. v. B u r k  e t  a l . ,  
1773 Ass izes ;  R. v .  Shea, 1782 Assizes ;  and R. v. Spry, 1784 Assizes .  



No woman was ever sentenced to public whipping, either at the 

assizes or the district courts, though many informa1 punishments 

were likely carried out in local c~mmunities.~~ 

References to women being punished occasionally appear in 

private records. For example, in his persona1 diary for March 

1762, Benjamin Lester, one of the Trinity justices of the peace, 

noted an incident that never appeared in any court record: "Fine 

mild Weather ... James Terril & Jonah Moores came over to 

complain of their Men, & Harvey's Wife. 1 ordered them to Duck 

ber."'' It is entirely unknown how common such punishments were - 

there are no other known instances of women being ducked 

underwater as punishment - since they were unlikely to be 

considered serious enough to warrant entry in a justice's minute- 

book.59 Lester's remarks provide a glirnpse of the customs that 

operated alongside English criminal law but were rarely 

recognized by the courts. The extent to which magistrates 

57 In both Georgian England and Nova Scotia, women convicted of petit 
larceny were whipped. In Halifax the whipping of women was no longer 
public by the 1780s but was still inflicted as late as 1791. In 
London the corporal punisment of women was not uncommon but declined 
markedly in the late eighteenth century. See Phillips, "Women, Crime, 
and Criminal Justice,'' p. 182; Smith, "The Decline of Physical 
Punishment in London, " in Strange, ed., Q u a l i t i e s  of Mercy, pp. 37- 
41. 

58 Lester Diary Mss.,undated entry for March 1762. 

5 5  On the regulation of women, see Sean Cadigan, "Whipping Them into 
Shape: State Refinement of Patriarchy among Conception Bay Fishing 
Families, 1787-1825" in Carmelita McGrath, Barbara Neis, and Marilyn 
Porter, eds., Their L i v e s  and Times: Women in Newfoundland and 
Labrador (St. John's: Killick Press, 1995), pp. 48-59. 



employed such customary laws cannot be estimated with any 

accuracy . 
In some instances women did commit transgressions that 

attracted the goverment's attention. In 1757 Eleanor Moody was 

banished from the island for being a nuisance and, in 1771, the 

fishing achirals at Fogo were ordered to admonish Mary Bond for 

being a disorderly woman.60 Women who committed such moral 

offences were, as Jim Phillips argues, seen as doubly deviant, in 

the sense that they had contravened both the criminal law and 

their prescribed gender rolee6I It is not surprising that Eleanor 

Power was the only women ever executed: she had joined an all- 

male gang with her husband and dressed in men's clothing the 

night of Keen's murder. Similarly, both Margaret Penny and 

Winnifred Ryan had cornmitted their offences with male 

accomplices, thereby drawing themselves into the public sphere 

dominated by men. 

The underlying reason why females comprised such a small 

proportion of offenders punished at the assizes was the dearth of 

women in eighteenth-century Newfoundland. According to Grant 

Head, the island was unusual among al1 British North American 

societies for its abnormally low percentage of women.62 Dominated 

PANL, GN 2/I/A, vol. 2, p. 368 (1757), vol. 5, p. 4 (1771). 

6' Phillips, ''Women, Crime, and Criminal Justice," p. 1 8 4 .  

Head, Eighteenth Century Newfoundland, p. 1 4 5 .  
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by Young, single men, the migratory fishery produced little 

demand for women's labour: families did not become the standard 

social unit until permanent, year-round settlement grew 

significantly in the late eighteenth century? Prior to 1750, 

women made up roughly fifteen per cent of the total population; 

that proportion grew to twenty-one per cent in 1775 and to 

thirty-eight per cent in 1795.64 The increase in the number of 

women, most of whom were Catholics from the Waterford area, 

sparked fears that the island's Irish servants would become an 

entrenched, cohesive community that would threaten the interests 

of the Protestant elite. In response, in 1764 the government 

ordered that no shipping master could land an Irishwoman without 

first providing security for her good behaviour. And in 1777 the 

governor issued a proclamation forbidding any woman to be brought 

" On women in the fishery, see Marilyn Porter, "'She was Skipper of 
the Shore-Crewf: Notes on the History of the Sexual Division of 
Labour in Newfoundland, " in McGrath, et al., eds., The i r  Lives and 
Times, pp. 33-47; Dona Lee Davis, "'Shore Skippers and 'Grass 
Widows' : Active and Passive Womenf s Roles in a Newfoundland Fishery," - 

in Jane Nadel-Klein and Dona Lee Davis, eds., To Work and t o  Weep: 
Women in Fishing Economies (St. John's: Institute of Social and 
Economic Research, 1988), pp. 211-30; Cadigan, Merchant-Settler 
Relations, ch. 4; Handcock, Origins of English Settlement, pp. 31-32 

" Adult resident population, selected years: 
Year Masters Men Servants Mistresses Women Servants 
1725 324 17 64 235 68 

Source: Ryan, Newfoundland Consolidated Census Returns, pp. 27, 46, 
67. 



from Ireland to Newfoundland, but such efforts at social 

regulation proved ineffectivee6' 

The pressure on the courts to provide protection against 

male violence increased as the female population expanded. For 

example, in 1773 Bridget Kent petitioned Governor Shuldham for 

redress for the il1 treatment she had received during her passage 

from Ireland. Four years later Governor Montagu revoked the 

liquor license of John Phillips, a publican, for beating a black 

servant-girl? The presence of women in the fishery also 

prompted moves toward greater regulation: in 1780 Governor 

Edwards sent a proclamation to the justices in each district 

condemning the incidence of "rude behaviour to women of boat's 

crews employed in jigging s q ~ i d . " ~ ~  But there was no substantive 

campaign to institute moral regulation formally until the 

emergence of a bourgeois public sphere and a local reform 

rnovement after 1815.68 Two generations after Irishwomen had been 

banned from coming to Newfoundland, Patrick Morris, a prominent 

6 5  PANL, GN/2/1/A, vol. 3, p. 230 (1764), vol, 7, p. 35 (1777). 

" PANL, GN 2/1/A,  vol. 5, p. 74 (17731, vol. 7, p. 123 (1777). 

6' PANL, GN/Z/l/A, vol. 9, p. 27 (1780). 

68 On the mode1 of separate spheres, see Janet Guildford and Suzanne 
Morton, "Introduction, ff in J. Guildford and S. Morton, eds., Separate 
Spheres: Women 's Worlds in the 19th-Century Maritimes ( Fredericton: 
Acadiensis Press, 1994), pp. 9-21. To what degree this approach 
applies to nineteenth-century Newfoundland remains uncertain: there 
is a pressing need for a historical study of the roles of women in 
the islandws public discourse. The issue of gender and the reform 
movement is discussed brief ly  in Bannister, "Campaign for 
Representative Government , '' p. 30. 
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Irish Catholic reformer, cited the crucial role women played in 

keeping the fishery productive and its men virtuo~s.~~ Prior to 

the 1790s women remained a minor juridical and penal concern 

simply because they did not yet occupy a large segment of the 

island's society. 

Women who were convicted of capital offences encountered 

contradictory responses f r o m  the jury and the bench. As we saw 

with the case of Sarah Spry, a guilty verdict could be 

effectively overturned during the pardon process; for the 

magistracy and the governor, moral transgressions did not 

constitute sufficient grounds on which to execute a woman. This 

disparity between the trial and post-conviction stages is clearly 

evident in the case of Mary P~wer.~O Along with Robert Fling, 

who was rumored to be her lover, Power was charged with murdering 

her husband at Trinity in May 1772, During the funeral of the 

victim, Maurice Power, the rector noticed that the corpse had 

marks of violence on it; he promptly stopped the service and 

notified D' Ewes Coke, who was then working as a surgeon in 

6' P a t r i c k  Morris, Remarks on the State of Society ,  Religion, Morals, 
and Education at Newfoundland (London: A. Hancock, 1827), pp. 1 3 - 1 4 .  

70 R. V. Power and Fling, 1772 Assizes. 



~rinity." Coke performed a post-mortem, convened a jury to view 

the body, and sent a full report to Governor ~huldham.'~ 

From the outset of the criminal investigation, Mary Powerfs 

scandalous reputation figured prominently. Without eye witnesses, 

authorities had to rely upon circumstantial evidence and the 

character of the accused and her accomplice. As Coke's report 

First, the wife having been known to have had great 
differences with him and to have left him night after night, 
and gone with a gallant to lodge at other houses, declaring 
she would no longer live with hirn (the husband)... [ l a s t l y ]  
the man who cohabited with her was seen about the house the 
same morning very early, and upon being told that she had 
murdered her husband replied 'he did not wonder at it . ' 73 

Medical evidence was not introduced at the trial - apparently 

unable to make the voyage from Trinity to St. John's, Coke and 

the jurors did not attend the trial - and the prosecution's case 

against Power hinged on her disreputable behaviour. The jury 

found her guilty but acquitted Fling, who was deported from 

Newfoundland for his part in the affair. 

Power was suspected of being pregnant, however, and the 

court ordered a jury of women to conduct a physical examination. 

Report of Rev. James Balfour, 12 October 1772, in United Society  
f o r  the Propagation of the  Gospel Calendar of Letters, p.  150. 

7' The case is discussed in Bannister, "Surgeons and Criminal 
Justice," p. 114. 

73 PANL, GN 2/1/~, vol. 5 ,  pp. 15-22 Equotation at p. 181. 
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This process was essentially the same as that practiced in 

England, where a woman would be examined by a jury of matrons 

after "pleading her b e l l ~ . " ~ ~  Three days after being sentenced to 

death, Mary Power was examined by three women, sworn to serve as 

a jury, who gave their verdict at the court house. A c c o r d i n g  to 

their report, Power was about five months pregnant, and the 

commissioners of oyer and terminer recommended that the governor 

grant her a r e p r i e ~ e . ~ ~  In theory, pregnant women were to be 

confined in jail and executed after giving birth; in practice, 

f e w  women were ever hanged after the termination of their 

pregnancy.76 Given the rate of pardons granted in Newfoundland, 

it is highly unlikely that Power would have been executed once it 

was known she was pregnant. 

When Governor Shuldham issued a reprieve, he cited not only 

Power's pregnancy, but also the apparent lack of evidence of her 

guilt. He noted that the commissioners of oyer and terminer had 

reported that there existed no positive proof that Power had 

c o m r n i t t e d  the r n ~ r d e r . ~ ~  I t  is uncertain whether the commissioners 

7 4  Beattie, Crime and the Courts i n  England, pp. 430-31; James Oldham, 
"On Pleading the Belly: A History of the Jury of Matrons," Criminal 
Justice History 6 (l985), pp. 1-64. 

7 5  PANL, CO 194/30, pp. 135 (report of Elizabeth Fleming, Susanah 
Eales, and Joanna Cheek, 17 October 1772). 

7 G  Beattie, Crime and the Courts i n  England, pp. 430-31. 

" PANL, GN 2/1/A, vol. 5, p. 147 (Shuldham to commissioners of oyer 
and terminer, 24 October 1772). 



had prepared a separate written report or had met with the 

governor personally, but the evidence points to the latter.78 

Although no records or minutes exist of any governor convening a 

meeting with the commissioners of oyer and terminer, 1 suspect 

that they informally discussed the fate of those sentenced to 

death at the assizes. If this is sot then the magistracy and the 

governor together may have acted in a manner similar to an 

executive council. 79 

Criminal Trial and the Determination of Punishment 

The concerns raised over Powerts culpability bear on the 

broader question of the link between trial and punishment. It is 

difficult to discern a direct correlation between the conduct of 

a criminal trial and the commission ers^ report in most cases, but 

illuminating references occasionally surface. After the 1785 

assizes, the commissioners suggested that James Phillips, who had 

been convicted of theft, should not be allowed to hang. No 

'' Above their recommendation to Governor Shuldham is a second 
statement which was crossed out in the original. It repeats most of 
the final recommendation but also refers to insufficient evidence 
during the trial. 1 would speculate that the commissioners deemed it 
more prudent to present these concerns in person. The trial 
transcript indicates that the evidence against Power was indeed 
largely circumstantial. See PANL, CO 194/30, p. 135. 

'' Governor Shuldham sent Power's dossier to the Secretary of State, 
who arranged for a free pardon to be issued through the Recorder of 
London, and she was finally released £rom prison in June 1773. See 
PANL, CO 194/31, p. 19 (Dartmouth to Shuldham, 10 April 1773), p. 23 
(Shuldham to Dartmouth); GN 2/1/A, vol. 5, p. 155 (copy of royal 
pardon of Mary Power, 3 April 1 7 7 3 ) ,  p. 156 (Shuldham to the high 
sheriff, 23 June 1773) . 



transcript of the trial appears to have been compiled; the only 

surviving reference to Phillipsf case is the judgesf report. Yet 

it sheds valuable light on the overlapping and occasionally 

contentious jurisdictions of the trial jury (questions of fact), 

the court (questions of law), and the judges and the governor 

(questions of justice) . Discarding the standard formula, the 
commissioners tacitly acknowledged the injustice of Phillips' 

death sentence: 

It is our duty to recommend to your Excellencyfs clemency 
James Phillips now under sentence of Death who from al1 the 
circumstances of his case appears less guilty in our opinion 
than the person admitted in King's Evidence - Your 
Excellency will also please to observe by Our return, that 
he is strongly recommended by the Jury for mer~y.~O 

Three days later Governor Campbell granted Phillips a free 

pardon. Convicted of theft from a merchant's store, Phillips 

l i k e l y  would have been punished with at least a dozen lashes if 

he had been tried for petit larceny in a district court. Because 

the judiciary and the governor were unwilling to execute 

offenders for property offences, those tried locally before 

justices of the peace or naval surrogates faced a comparatively 

harsher penal regime. 

Where complete court records are available for study, 

evidence confirms that post-sentencing deliberations were in some 

instances an extension of the debates that dominated the criminal 

PANL, GN 2/1/A, vol. 10, p. 187 (commissioners of oyer and terminer 
to Governor Campbell, 8 October 1785). 



trial. The case of John Delaney, who was sentenced to death at 

the 1786 assizes, indicates the degree to which the dynamics of 

the courtroom could affect the pardon process. Charged with 

fatally beating his wife, who died three weeks after the assault, 

Delaney was tried for murder largely on the basis of medical 

evidence and character witnes~es.~~ No one had seen the accused 

strike his wife the night of the alleged attack and the 

prosecution relied heavily on the post-mortem report. Testimony 

by a surgeon who had treated the victim - and by those who 
alleged that, on her deathbed, she had blamed her husband - also 

figured prominently during the trial. 

The admittance of dying declarations by victims was an 

accepted practice both in England and at the Newfoundland 

assizes. As recently as 1780 such testimony had been allowed in a 

murder trial, but in the Delaney case the commissioners of oyer 

and terminer were noticeably stricter in their interpretation of 

what constituted legal e~idence.'~ The judges gave an unusually 

direct charge to the trial jury at the 1786 assizes: they raised 

doubts whether the victim had died of illness, dismissed most of 

the testimony as mere hearsay, and concluded that the prosecution 

R. v. Delaney, 1786 Assizes. This case is discussed further in 
Bannister, "Surgeons and Criminal Justice," pp. 118-21. 

" O n  deathbed declarations at  the Newfoundland assizes, see 
Bannister, "Surgeons and Criminal Justice," pp. 117-32; on the use of 
such evidence a t  the Old Bailey in London, see Thomas Forbes, 
Surgeons a t  the Bailey: English Forensic Medicine to 1878 (New Haven: 
Yale University Press, 1985), pp. 24-25. 



had produced no evidence that Delaney had actually beaten his 

wife 'in such a manner as was likely to cause her death." Faced 

with what amounted to a direct command from the bench, the jurors 

asked the court to clarify the status of the hearsay evidence: 

Q: Are we to lay any particular stress upon the declaration of 
the deceased when upon her death bed? 

A: You are to regard that declaration no further than it agrees 
with the rest of the evidence and is substantiated by other 
proof; on the other hand great attention is due to that part 
of the prisoner's proof which tends to contradict and set 
aside the force of that declaration. 

Q: 1s the aforesaid declaration of the deceased to be 
considered as legal evidence? 

A: No; of itself it is not legal evidence, and ought to have no 
weight with you further than you find it supported with 
other suf f icient proof .83 

Exercising remarkable independence, the jury found Delaney guilty 

In their report to the governor, the judges denounced the 

verdict. Referring to the court transcript, they returned to the 

issue they had vainly pursued during the trial: 

That this man did  actually beat his wife at the time 
specified in his indictment and that her death was 
occasioned by such beating, are points which have not been 
established by positive and object evidence. But the general 
tenor of his conduct towards his wife and her declaration 

'' R. V. Delaney, 1786 Assizes. 

'' T h e  independence exh ib i t ed  by the jury i n  the  Delaney case was 
g e n e r a l l y  rare i n  Engl i sh  courts. See T .  A. Green, Verdict According 
to Conscience: Perspectives o n  the E n g l i s h  C r i m i n a l  Trial Jury, 1200- 
1800 (Chicago: University of Chicago Press, 1985), pp. 283-88. 



when on her death bed have no doubt had great weight with 
the Jury. 

This time their efforts had the desired effect. Governor Elliot 

reprieved Delaney and urged the Secretary of State to arrange for 

a pardon: 

And as many circumstances appear upon the minutes of his 
trial (particularly in the evidence of Peter Le Breton [the 
surgeon who treated the deceased] and Patrick Phelan [a 
priest who rninistered to the victimj, as well as in the 
judge's charge to the Jury, and also in their letter to me 
annexed to the proceedings) which induce me to think that 
the poor woman fell a victim rather to improper medical 
treatment than to the il1 usage she received from her 
husband. 1 beg leave in the most earnest manner to recommend 
him as a fit object of His Majesty's rne~cy.'~ 

Though highly irregular, Elliotps gratuitous speculation about Le 

Breton's medical expertise went unremarked by the British 

government. Delaney was given a free pardon when the governor 

returned to Newfoundland in July 1787 and supplied with a full 

account of the property that had been attached upon his 

cornmitment for trial." In effect, the commissioners of oyer and 

terminer had managed to undo what they deemed an improper 

verdict. 

8 5  PANL, CO 194/ 36, p. 242 (commissioners of oyer and terminer to 
Governor Elliot, 10 October 1786). 

'' PANL, CO 194/36, p. 215 (Elliot to Lord Sydney, 24 November 1786). 
The reprieve of Delaney, dated 13 October 1786, appears at PANL, GN 
2/1/A, vol. Il, p. 97. 

PANL, GN 2 / 1 / A I  vol. 11, p. 174 (pardon of John Delaney, 13 
December 1786), pp. 175-76 (Elliot to the high sheriff, 16 July 
1787), p. 183 (order to render account to John Delaney) . 



Yet, even in this case, in which specific concerns over 

evidence appear to have guided the decision-making process, the 

twin issues of the perceived threat of the offence and the 

offender remained the decisive variables. In the first instance, 

the fact that Delaney was convicted of beating his wife shaped 

how the homicide was perceived from the outset, Violence against 

women appears not to have been viewed as a type of crime serious 

enough to warrant execution or any of the secondary punishments 

ordered by the assize court.e8 Seven men were tried at the St. 

John's assizes for crimes against women (two for murder and five 

for rape), five of whom were sentenced to death. Only one 

offender was ever punished - John Stackebald was executed for 

rape in 1762 - and, as we will see, the governor ordered 

Stackebald to be hanged for reasons that had little to do with 

the crime for which he was indicted. The fact that three men were 

convicted of rape indicates that sympathy among jurors toward 

fernale victims may not have been atypical, though it may also 

have reflected the fact that two of the three offenders were 

Irish labourers." The bench and the governor were unwilling to 

On violence against women and the courts, see Phillips, 
"Women, Crime, and Criminal Justice, " pp. 188-96; Backhouse, 
Petticoats and Prejudice,  pp. 168-86. 

The three convictions for rape were: R. v. Fielding, 1751 Assizes; 
R. v. Stackebald, 1762 Assizes; and R. v. Hogan, 1774 Assizes. 
Fielding was a private in the local army garrison, while Stackebald 
and Hogan were both Irish fishing servants. On the importance of 
men's class/ethnicity in the patterns of prosecution for rape, see 
Carolyn Strange, "Patriarchy Modified: The Criminal Prosecution of 



see men - particularly husbands who assaulted their wives - 

punished for crimes against women. 

Equally important in the apportionment of punishment was the 

assessment of the character of the victim and offender. It is 

impossible to separate the issue of the principals' reputation 

£ r o m  the perceived seriousness of their offence: the question of 

who had committed the crime against whom determined in large 

measure how a specific offence was seen by jurors, the bench, and 

the governor. The impact of character evidence recorded during a 

criminal trial extended beyond the courtroom. When Governor 

Elliot referred to the defense witnesses' testimony and the 

charge to the jury, he was drawing the Secretary of State's 

attention to material which bore directly on the character of 

John Delaney and his deceased wife. Elliot singled out the 

testimony of Patrick Phelan, a Catholic priest who had asserted 

that not only did Ann Delaney fail to report the alleged assault 

committed by her husband, but she also was "jealous of her 

husband the prisoner, thinking he had attachments to other 

wornen." The judges' instruction to the jury reinforced this 

perception: 

[Tlhe prisoner in his defence has charged the deceased with 
being very foolish or flighty (as he termed it) and says 
that she frequently without any provocation would cal1 out 
murder and that she did so when in bed on the third of April 
last; it is in proof that she called out murder that night, 

R a p e  in York County, Ontario, 1880-1930," in Phillips, et al., eds., 
Crime and C r i m i n a l  J u s t i c e ,  esp. pp. 238-40. 



but no one 
doing; the 
frequently 
cry murder 

has proved that she had any provocation for so 
prisoner's evidence have made it appear that she 
in the dôy time would run out into the path and 
, when the prisoner was within doors, or at a 

distance from her; this flighty conduct appears to have 
arose from j ealous y. 

John Delaney testified that his wife had exhibited fits of 

peevishness, suffered from il1 health, and was feeble-minded. 

Such claims failed to raise sufficient doubts in the minds of the 

jurors but coloured the governor's view of the case. 

The judges' reference to the defense constituted a highly 

unusual step. No other surviving charge to a trial jury contains 

such an implicit endorsement of the testimony of an accused 

felon. The court's treatment of John Delaney's testimony signaled 

that he was a creditable witness and had a trustworthy character. 

Although Delaney was an Irish Roman Catholic, he occupied a 

solidly respectable rung of the island's social strata as a local 

shopkeeper. Well aware of the potential advantage his reputation 

offered to his defense, Delaney had taken the opportunity to 

cross-examine the first prosecution witness: 

Did you hear me Say 1 would kill my wife? 
1 heard you Say you would do for her. 
Where was 1 then? 
In your house. 
Who sent for rny son? 
Doctor Breton. 
Was it after you heard the deceased cry murder that you saw 
her go to Mr. Thistle's? 
It was. 

90 R. v. Delaney, 1786 Assizes. 



Q: What do you know concerning my character? 
A: 1 always found you fair and honest in your dealing~.~' 

This brought Delaneyfs character to the court's attention, 

linking his reputation to the matexial facts of the case. He 

rnounted a formidable defence and called several witnesses, 

thereby distinguishing himself from the typical offender. The 

majority of those tried at the assizes were fishing servants - 

designated labourer in the standard indictment format - who said 

little or nothing in their defensemg2 Delaney was c l e a r l y  not 

part of this class: he did not work with his hands and could 

speak fluent English (some defendants could speak only Irish). In 

short, he was the type of offender who posed the least threat to 

the established social order and had committed an offence against 

a social inferior. 

Social Statua and Judicial Discte t ion  

Class formed the basis on which an offender's character was 

judged. Only those who were not servants could exhibit 

pretensions to any semblance of gentility in the islandfs fishing 

society. Honest and faithful servants were doubtless esteemed, 

but their legal status was tied closely to their masters. Court 

minutes typically identified fishermen by referring to their 

91 I b i d .  

92 The lack of substantive defenses mounted by servants accused of 
f e l o n i e s  echoed the pattern in Georgian England. See Beattie, Crime 
and the C o u r t s  in England, p.  350. 
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master - in some instances, servants' names were not xecorded - 

and, under Palliser's Act, labourers without a shipping paper 

were considered vagrantsOg3 By contrast, from the rank of master 

upwards - this group included planters, surgeons, shopkeepers, 

clerks, mercantile agents, and merchants - defendants appeared in 

court as independent persons to whom the court extended ample 

opportunity to mount a defense. These men could carry poor 

reputations, but they entered the courtroom as a caste 

indisputably superior to the common f i ~ h e r m e n . ~ ~  

" 15 Geo. III, c. 31, ss. 12-17 (1775). It is, of course, 
anachronistic to speak of class in the strict sense of the term. But 
the wide social gap between the indentured servants who worked in the 
fishery and the mercantile clique who controlled the fisheryfs 
capital produced an inherent inequality in material and cultural 
power that carried over into the courtroom. It remains debatable 
whether capitalist forms of exploitation existed in early-modern 
maritime societies. Despite the debates over whether 
proletarianization could precede industrialization, the fundamental 
imbalance in social power in Newfoundland cannot be denied, nor (as 
we will see in the Chapter Seven) can it be doubted that masters used 
the islandfs legal system to discipline workers through state- 
sanctioned floggings. On this point, see Marcus Redikerfs remarks in, 
"Roundtable: Reviews of Marcus Rediker, Between t h e  D e v i l  and the 
Deep Blue Sea, with a Response by Marcus Rediker, " I n t e r n a t i o n a l  
Journal of Marit ime History 1 , 2  (December l989), pp. 311-57; 
Bannister, "Issue of Class in the Writing of Newfoundland History," 
pp. 134-44. 

'' On class dynamics within the criminal trial in England and Nova 
Scotia, see Douglas Hay, "The Class Composition of the Palladium of 
Liberty: Trial Jurors in the Eighteenth Century," in J.S. Cockburn 
and T .A. Green, eds., Twelve  Men Good and True: T h e  Cr iminal  T r i a l  
Jury i n  England, 1200-1800 (Princeton: Princeton University Press, 
1988), pp. 305-57; idem, "Prosecution and Power: Malicious 
Prosecution in the English Courts, 1750-1850," in D. Hay and F. 
Snyder, eds., P o l i c i n g  and Prosecu t ion  i n  B r i  t a i n ,  1 ïSO-Z8SO (Oxford: 
Clarendon Press, 1989); and J i m  Phillips, "Halifax Juries in the 
Eighteenth Century, ff in Smith, May, and Devereaux, eds . , Criminal  
Justice i n  the Old World and t h e  New, pp. 174-82. 
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Analysis of trials for capital offences reveals the class- 

based nature of criminal justice. Eleven of the eighty-six 

defendants can be positively identified as having a status above 

that of labourer. Only one of them was charged with a property 

offence: eight indictments were for murder, one for assault and 

battery, and one for rescuing prisoners from gaol. Of those found 

guilty, four were fined, three were sentenced to death, and one 

offender was given a free discharge. Not surprisingly, none was 

ever whipped or received any other type of corporal punishment. 

The fines were levied for offences - grand larceny, manslaughter, 
assault, and rescuing prisoners - for which fishing servants were 

whipped or branded. Of those sentenced to death, two were granted 

free pardons, while one offender, William Martin, was hanged for 

murdering a servant in 1786. Martin was an exception, however, 

because he was a suspected lunatic and had lost whatever 

reputation he once possessed. In court he mounted a poor defense, 

called no character witnesses, and was obviously feared by the 

villagers who testified against himOg5 

'' The Martin case is discussed in detail in Bannister, "Surgeons and 
Criminal Justice," pp. 129-30. 



T a b l e  6.2. Sample of Defendants Tried at the Assizes 

'"'Agent" denotes  those  who worked as c l e r k s ,  middlemen, and t r a d e r s  
i n  con junc t ion  with a  merchant f i rm.  Many of  t hese  men w e r e ,  i n  f a c t ,  
j u n i o r  merchants working t o  accumulate enough c a p i t a l  t o  e s t a b l i s h  
t h e i r  own opera t ion .  Most of  them w e r e  l i t e r a t e ,  and t h e y  i d e n t i f i e d  
themselves wi th  t h e  P r o t e s t a n t  mercan t i l e  e l i t e  a s  much as poss ib l e .  
"P lan te rnf  r e f e r s  t o  t hose  who owned some c a p i t a l ,  o r  had access t o  
c r e d i t ,  and operated t h e i r  own f i s h i n g  s h i p s .  They u s u a l l y  employed 
s e v e r a l  indentured  s e r v a n t s .  Th i s  group inc ludes  "bye-boatkeepers," a  
t e r m  used t o  desc r ibe  t hose  who r e tu rned  t o  England each  autumn, a s  
opposed t o  t h e  t r u e  "p l an t e r s , "  who planned t o  s e t t l e  permanently i n  
Newfoundland. I n  p r a c t i c e ,  t h e r e  was l i t t l e  d i f f e r e n c e  between these  
two sub-groupings, both  of  which occupied a rung w e l l  above se rvan t s  
on the i s l a n d 8 s  s o c i a l  l adde r .  "Esquire" is t he  term used i n  the 
i nd i c tmen t ,  and it confer red  t h e  s t a t u s  o f  gentleman. No a d d i t i o n a l  
i n fo rma t ion  could be found on t h e  two men who were r e f e r r e d  t o  i n  

Year 

175 1 

1751 

1774 

1775 

1777 

1779 

k 

1779 

1780 

. 
1786 

1786 

1789 

Source:  
Sample: A l 1  defendants  above t h e  s o c i a l  s t a t u s  of l a b o u r e r / s e r ~ a n t . ~ ~  
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see Appendix 
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murder 
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murder 

Verdict 
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guilty: 
manslaughter 

guilty: 
mur&r 
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manslaughter 

Sentence 
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£10 
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death 

fine: 
£180 

fine: 
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death 

death 

discharge: 
unconditional 

Pardon 

yes: 
set free 

no: 

yes: 
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Social class was a principal but not deteminative factor in 

the apportionment of punishment. In 1779, for example, John 

Malloney, a prominent Harbour Grace merchant, was charged with 

assaulting and wounding William Lilley, the local justice of the 

peace. Witnesses for the prosecution reported that Malloney had 

threatened to murder his wife, brandished a cutlass while in a 

public street, and cut Lilley in the face when he tried to quel1 

the fracas. Malloney called only one defense witness, who 

testified that he had heard Lilley say, "you are not a 

gentleman," to which Malloney allegedly replied, '1 am as good a 

gentleman as yo~rself."~~ Malloney was convicted of assault and 

battery and fined £180, the highest amount ever decreed by a 

Newfoundland criminal court. Perhaps the wealthiest person ever 

tried at the assizes, Malloney could not avoid punishment, in 

part because he had assaulted a highly respected member of 

Harbour Grace ~ o c i e t y . ~ ~  This intra-class offence could have been 

this way. See Story, et al. eds., Dictionary of Newfoundland English, 
pp. 6, 53, 77-78, 382; and, generally, Cadigan, Merchant-Settler 
Relations, ch. 6. 

'7 R m  V. Malloney, 1779 Assizes. 

'"here is l i t t l e  information available on the Malloney family 
business, but he was the only person identified specifically in an 
indictment as a "merchant," a terrn never used lightly in 
Newfoundland. Gordon Handcock identifies a Mallowney as a 
farnier/planter, who employed at least four servants in Trinity Bay. 
The Malloney family did not become part of the islandrs mercantile 
elite, however. William Lilly had recently come to Newfoundland as a 
Loyalist: he became a-full-time magistrate, serving as coroner, 
justice of the peace, and notary public. The Lilly clan eventually 
rose to prominence in the legal profession. See Handcock, O r i g i n s  of 
English Settlement in Newfoundland, pp. 31, 138-39; Matthews, 



settled privately or through binding arbitration, but Malloney's 

conduct had seriously eroded his social standing. By neglecting 

to offer a vigorous defense he had significantly diminished the 

likelihood of receiving a lesser sentence. 

Character was not a fixed commodity but had to be 

demonstrated in court. Here gentlemen enjoyed a distinct 

advantage: they could draw on their education and cultural 

experiences to prepare a superior defen~e.~~ For example, Samuel 

Disney, an Irish planter charged with the murder of his servant, 

took great pains to offer an eloquent statement on his behalf. 

Disney's address at the 1789 assizes was a mode1 of courtroom 

oratory: 

[He] said he would rest his defence on the evidence now 
before the Court; Adding that he has been taught to consider 
his house as his castle, sacred for the defence, protection 
and safety of his person: That knowing that the deceased had 
got in his hands a loaded gun belonging to him the prisoner, 
and being well acquainted with the violence of his temper, 
he the prisoner did not hesitate to believe that he would 
carry his alarming threatenings into immediate execution, if 
not effectually prevented: That when he saw the deceased, 
after bursting open the door, about to enter the room with a 
gun in his hands ready to be fired off, he considered that 
no time was to be lost in providing for his own safety: That 
the remembrance of this action would al1 his lifetime be, in 
the utmost degree, uneasy and painful to him: But that he 
left it to the Court and Jury to consider whether the truly 
dangerous and alarming situation he then stood in did not 

Profiles of Water Street Merchants, pp. 2-25; Cu£ f, ed., Dictionary 
of Newf oundland and Labrador Bi ography, pp . 198 - 9 9. 
99 On the social stratification in Georgian society, and the genteel 
world to which West Country magnates such as Benjamin Lester 
belonged, see Roy Porter, English Society in the Eighteenth Century 
(2nd ed. London: Penguin, 1990), chs. 2 & 6 .  



fully justify him in obeying the dictates of the first law 
of nature by taking the life of his assailant for the 
preservation of his own.loO 

Disney was found guilty of manslaughter and discharged without 

any fine or penal sanction. While a wide range of factors 

undoubtedly inf luenced j udges' decision, Disneyf s def ense was 

critically important. Having acknowledged shooting the victim, he 

had to persuade the jury that he had acted in self-defence. 

Defendants were not passive agents in the construction of 

character. Respectable men could rely upon their previous 

xeputation, providing the bench with a powerful tool with which 

to argue for mercy. The case of Alexander Cameron, convicted in 

1775 for the beating death of his wife, witnessed the most 

blatant use of an offender's social status as a rationale for 

granting a pardon. In court Cameron had maligned his deceased 

wife as a drunken menace, and then turned to his main point: 

[He] begged that his former character might be considered 
for the goodness of which he appealed to several gentlemen 
then in Court to whom he had been well known for many years 
and who gave him the character of a very honest industrious 
and inoffensive man. lol 

In their report to the governor, the commissioners of oyer and 

terminer asserted that Carneron had exhibited no real intention to 

commit murder. No one, including Cameron himself, had testified 

to that effect, but it enabled the judges to undermine the jury's 

- - -  

'O0 R. v. Disney, 1789 Assizes. 

R .  v. Cameron, 1775 Assizes. 



verdict. Having raised doubts over the conviction, they 

highlighted the "well known good character the said Alexander 

Cameron always had before that unhappy affair."lo2 Governor Duff 

repeated these assertions in his report to the Secretary of State 

and Cameron received a free pardon.Io3 

The assessrnent of character was not restricted to 

determining whether an offender had a respectable reputation. At 

t h e  o t h e r  end of the social spectrum stood those whose very lack 

of social status attracted paternalistic consideration from the 

court. These offenders did not pose a major threat to the local 

community: they warranted mercy because of special circumstances 

- such as youth, race, or not having committed a previous offence  

- t h a t  mitigated their culpability.lo4 Such paternalistic 

discretion figured prominently in at least three of the capital 

cases under study. In 1784 Thomas Adamsr a black servant-boy, was 

sentenced to death for theft; he had confessed to stealing goods 

worth £5 from a merchant's storehouse. As the cornmissioners' 

report illustrates, Adams' deficit of social standing worked in 

his favour: 

PANL, CO 194/32, P. 108 (commissioners of oyer and terminer to 
Governor Duf f, 17 October 1775) . 
'O3 PANL, CO 194/32, p. 106 (Duff to Lord George Germaine, 21 November 
1 7 7 5 ) ,  pp. 146-47 (Germaine ta Duff, 27 November 1775). 

For an analysis of how criteria such as youth factored into the 
pardon process, see King, "Decision-Makers and Decision-Making," pp. 
42-58. 



As the said Thomas Adams appeared to the Court to be 
sensible of the heinousness of the crime for which he was 
indicted, and had made al1 the restitution in his power by 
delivering up the goods and as he is a poor young negro boy, 
who had not the  benefit of a C h r i s t i a n  education and this 
being his first offence so far as is known to the Court, We 
humbly recommend him to your Excellency to mitigate or alter 
his punishment so that his life may be spared.lo5 

Governor Campbell granted Adams a free pardon.lo6 

Public Hangings at St. John's 

The remainder of this chapter examines the cases where the 

goverment chose not to extend mercy. It explores the role of 

executions in the broader patterns of governance, focusing 

specifically on the relationship between punishment and the 

island's sectarian divisions. The eleven hangings that took place 

between 1750 and 1791 followed the mode1 of capital punishment in 

Georgian England.lo7 They were a l 1  public events, designed to 

loi PANL, GN 2/1/A, vol. 10, p. 119 (commissioners of oyer and 
terminer to Governor Campbell, 21 October 1784). Emphasis added. 

106 PANL, GN 2/1/A, vol. 10, p. 121 (pardon of Thomas Adams, 23 
October 1784). The following year the court faced a different 
dilemma. James Cunningham, sentenced to death for forgery, had 
exhibited signs of insanity. After conducting an investigation, the 
judges concluded that he was a lunatic and thereby not criminally 
responsible. Unlike the case of William Martin, Cunningham had 
displayed no violent tendencies, and the governor agreed to issue a 
free pardon. See PANL, GN 2/1/A, vo l .  10, p. 185 (commissioners of 
oyer and terminer to Governor Campbell, 8 October 17851, p. 186 
(pardon of James Cunningham, 11 October 1785). The treatment of 
offenders thought to be insane is discussed in Bannister, "Surgeons 
and Criminal Justice," pp. 129-30. 

' O 7  The execution warrants appear at PANL, GN 2/1/A, vol- 2, pp- 181- 
82 (1754), vol. 3, p. 164 (17621, vol. 6, p. 194 (1777), vol.  8, p. 
149 (1780), vol. 10, pp. 97-98 (17861, vol. 12, p. 99 (1791). On 
capital punishment in Hanoverian England, see, inter alia, Hay, 



achieve maximum exposure to the local community. The offenders 

were al1 hanged on a temporary scaffold; evidence suggests that 

most of the executions took place on the highland overlooking the 

town, near Fort Townsend.lo8 The hangings served to exact 

vengeance and final retribution upon the bodies of the condemned 

and to deter others from committing offences through the terror 

of the gallows . 
Governors personally decreed how the hangings were to be 

carried out. After the assize session had ended, the governor 

signed each execution warrant sent to the high sheriff.log The 

order directed the sheriff to take the prisoners under his charge 

at a specific time and to bring them in public procession to the 

gallows. To ensure that as rnany people as possible attended the 

"Property, Authority and the Criminal Law," pp. 32-40; Beattie, Crime 
and the C o u r t s  i n  England, pp. 451-56, 5 3 0 - 3 8 ;  Steven Wilf, 
"Imagining Justice: Aesthetics and Public Executions in Late 
Eighteenth-Century England," Yale Journal o f  Law and the Humanit ies  
5 ,  1 (Winter 19931, pp. 51-78; J.S. Cockburn, "Punishment and 
Brutalization in the English Enlightenment , " Law and H i s t o r y  Review 
12, 1 (Spring l994), pp. 155-79. 

In only one instance did t h e  execution warrant specify the 
location of the execution: those sentenced to death for the murder of 
William Keen in 1754 were executed on the victimts wharf. The only 
eye-witness account of a hanging is contained in the diary kept by a 
visiting sailor in 1794. See The Newfoundland Journal o f  Aaron 
Thomas, Able Seaman i n  H.M. S .  B o s t o n .  Jean Murray, ed. (London: 
Longmans, 1968), p. 179. 

Io' On the role of government and politics in this process, see 
Beattie, "Cabinet and the Management of Death," pp. 230-31; Carolyn 
Strange, "The Lottery of Death: Capital Punishment in Canada, 1867- 
1976," Manitoba Law Journal  2 3 ,  3 (1996), pp. 594-619; David Neal, 
The Rule o f  Law i n  a Penal Colony: Law and P o w e r  i n  E a r l y  New South 
Wales (Cambridge: Cambridge University Press, 1991), esp. pp. 51-60. 



hangings, al1 of the executions took place between ten in the 

morning and noon. The importance of this juristic ritual is 

evident in the warrant for the first executions in 1754: 

You are therefore hereby required and directed to repair on 
board HMS Penzance at eleven ofclock this morning and take 
under your charge Edmund McGuire and Math. Halluran and to 
see the said sentence executed in the manner following, at 
twelve ofclock this noon you are to cause the said Edmund 
McGuire and Mathew Halluran to be hanged by their necks on 
the gibbet erected on the wharf of Mr, Wlm. Keen until they 
are dead and then their bodys to be taken d o m  and hung in 
chains on the place appointed for that purpose, and for so 
doing this shall be your sufficient warrant.l1° 

In most cases a Party of soldiers attended the execution, acting 

as a security cordon between the crowd and the gallows, and 

providing yet another symbolic reminder of the goverment's 

presencc. 

There is only one contemporary account of a hanging in the 

eighteenth century. In 1794 Lieutenant Richard Lawry, an o f f i c e r  

aboard HMS Boston, was murdered while leading a press gang i n  St. 

John's. Aaron Thomas, who served as an able seaman in the Boston, 

kept a journal describing the incident and the execution of the 

two men condemned for the murder. Thomas was in the crowd that 

attended the hangings, which took place two days after the assize 

session ended. His first impression was of the hangman: 

PANLf GN 2/1/Af vol. 2, pp. 181-82 (warrant for the execution of 
McGuire and Hallahan, 10 October 1754). 

Soldiers  were likely present at every hanging. Specific orders for 
a party from the local garrison to muster at the place of execution 
appear at PANL, GN 2/1/~, vol. 6, p. 200 (1762), vol- 12, p.  124 
(1791). 



An Executioner is so detested in this Country that were he 
known he would entai1 disgrace on his posterity. The person 
who filled this office to the murderers did his business in 
disguise. He wore a wig made of black sheepfs wool which 
covered his head and shoulders, he had a mask on, and was 
covered with a large long cloak. 

He then turned to the condemned men: 

The two culprits walked from the G a o 1  to the fatal spot. 
Each wore on his head a kind of bonnet or turban made of 
fine linen, which contained three or four yards at least. 
The hangman, malefactors and priest (for they were Roman 
~atholic) walked in a group and were surrounded by the 
military, who formed a very strong guard.l12 

Clergymen were likely present at every execution in order to 

minister to the of fenders during their final hours . 
Hangings were an expression of the raw power of the colonial 

state. Thomas's account confirms the presence of several aspects 

of executions in Newfoundland that marked hangings in England.'14 

First, there was a significant threat of civil unrest and 

rebellion, directed against the execution generally and the 

Journal of Aaron Thomas, pp. 1 7 9 - 8 0 .  

When five soldiers were ordered to be hanged at St. John's in 
1800, Bishop James Louis Of  Donel described the difficult task faced 
by priests: "1 have a vast heap of trouble on my hands as 1 must be 
very soon preparing no small number of the Newfoundland Regiment for 
death. '' See Byrne, ed . , Gentlemen-Bishops and F a c t i o n  Fighters, p .  
171. 

V.A.C. Gatrell provides a thorough examination of the public 
emotions evoked by hangings. Though Gatrell's study of the pardon 
process is flawed, his analysis of punishment becomes much more 
incisive the closer it gets to the gallows. He argues persuasively 
that historians should not approach the subject of state-sanctioned 
killing as if it were simply a normative function of a criminal 
justice system. See Gatrell, The Hanging Tree, chs. 1-3. 



hangman in particular.l15 It was public, with the masses in 

attendance, and considerable drinking might have taken place. But 

hangings were not, as Thomas Laquer has claimed, a plebeian 

carnival where the crowd caroused in the face of the spectacle of 

death.l16 On the contrary, Thomas gave the impression that the 

condemned men had prepared carefully for their deaths, and they 

doubtless had been assisted by friends and family. Executions 

were in many ways political as much as legal events. What message 

the crowd before the gallows took from the hanging is of course 

unknown, but its purpose was unequivocal in its clarity. 

Yet the jurisdiction of the colonial state did not end with 

the offender hanging at the end of a rope. Those condemned to 

death had forfeited not only their lives but the fate of their 

bodies as well, over which the governos exerted total control. '17 

Al1 of the men and women hanged in the eighteenth century were 

denied a Christian burial. Following the governors' instructions, 

the bodies were buried next to the gallows immediately after 

IL' On the battles that periodically erupted around the gallows, see 
Peter Linebaugh, "The Tyburn Riot Against the Surgeons," in Hay et 
al., eds., Albion's Fatal Tree, pp. 65-117. 

"".W. Laquer, "Crowds, Carnivals and the English State in English 
Executions, 1604-1868," in A.L. Beier, et al., eds., The F i r s t  Modern 
S o c i e t y :  Essays in Honour of Lawrence Stone (Cambridge: Cambridge 
University Press, 1989), pp. 305-99. For a critique of Laquer's 
argument that executions were ritualized carnivals, see Gatrell, The 
Hanging Tree, pp. 90-105. 

'17 On the importance of controlling bodies to state-sanctioned 
criminal justice, see Foucault, Discipline and Punish, esp. pp. 22- 
31. 



being taken down. Three offenders received a further indignity: 

their bodies were hanged in chains after they had been executed 

and displayed in gibbets erected in prominent places.l18 

By ordering these additional acts of retribution, governors 

were following practices long established in ~ngland.''~ Al1 three 

of the men hanged in chains had been convicted of murder, an 

offence that came under statutes designed to mete out punishments 

beyond that apportioned to other felons. In 1754 Governor Bonfoy 

informed London that two men had been hanged "according to the 

late Act of Parliament provided in the case of ~urder."l*~ 

Bonfoy's initiatives did not end there, for he sent an order to 

al1 of the district magistrates: 

Whereas 1 think it for the good of this Island in General, 
that gallows should be erected in the several districts in 
order to deter frequent robberys that are committed by a 
parcee of villians who think they can do what they please 
with impunity. You are therefore hereby required and 
directed to cause gallows to be erected in the most publick 
places in your several districts, and cause al1 such persons 
as are guilty of robbery, felony or the like crimes, to be 
sent round to this place, in order to take their tryals at 

~ h e  orders to hang the corpses in chains are recorded at 
PANL, GN 2/1 /A,  vol. 2, pp. 181-82, vol. 12, p.  99- 

lLVeattie, Crime and the Courts i n  England, pp. 520-38; 
Randall McGowen, "The Body and Punishment in Eighteenth-century 
England," Journal of Modern H i s t o r y  59, 4 (l987), pp. 651-79; Joanna 
Innes, "The 'Bloody Code8 in Context: Eighteenth Century Criminal 
Legislation Reconsidered." (typescript mss., Centre of Criminology, 
1994). 

120 PANL, CO 194/13# p. 171. Bonfoy was l i k e l y  referring to t h e  Murder 
A c t  of 1752 (25 Geo. II, c. 371, which authorized the corpses of 
convicted murderers to be hanged in chains and denied a Christian 
burial. See Beattie, Crime and the Cour t s  i n  England, pp. 529-30. 



the annual assizes held here, as I am determined to proceed 
against al1 such, with the utmost severity of the law.12' 

Drawing on English legal culture, the islandfs governors relied 

upon the periodic use of terror to respond to fears of social 

Irish Catholics and the Naval S t a t e  

As in Georgian England, the Irish received a 

disproportionately harsh share of capital p~nishment.'~~ The trend 

in Newfoundland is unmistakably clear: of the eleven people 

hanged prior to 1792, al1 but one were Irish.lZ3 TO be sure, Irish 

Roman Catholics made up the majority of the people living in 

eighteenth-century Newfoundland, but they never comprised more 

than two-thirds of the total population. In 1764 Governor 

Palliser estimated that Catholics outnumbered Protestants by a 

three-to-one margin, but this marked the apogee from which the 

Irish population rapidly declined in the late eighteenth 

12' PANL, GN 2/1/Ar vol. 2, p. 183. 

l'' On the punishment of Irish offenders in England, see Linebaugh, 
London Hanged, ch. 9. 

123 Nine men and one woman were identified as Irish in their 
indictments: Edmund McGuire, Matthew Halluran, Robert Power, Eleanor 
Power (1754 Assizes); John Stackebald (1762 Assizes); Laurence 
Hallahan (1777 Assizes); Michael Darrigan (1780 Assizes); William 
Martin (1786 Assizes); Cornelius Bryan (1790 Assizes); and Patrick 
Murphy (1791 Assizes). Patrick ~oddy, the only Englishman to be 
hanged, was executed in 1791 for forgery. According to Chief Justice 
Reeves, Noddy had been previously convicted at Exeter and was 
considered to be a hardened offender. See PANL, CO 194/38, pp. 276-77 
(Reeves to Milbanke, 20 October 1791). 



century.lZ4 The relative severity with which the courts punished 

Irish capital offenders was rooted in the relationship between 

the island's Protestant mercantile elite and Catholic fishing 

servants. 

Irish Catholics constituted a distinct people in eighteenth- 

century Newfoundland. The vast majority of them came from an area 

concentrated around Waterford city and its en~ir0ns.l~~ They were 

a relatively cohesive group with a shared culture, most of whom 

were bilingual or spoke only Irish; it was not uncommon for 

translators to be needed in court because witnesses could not 

understand English. Governors portrayed the Irish as a united 

comrnunity, despite the divisions between factions from Munster 

and Leinster.lZ6 They reputedly had strong Jacobite sentiments and 

were repeatedly accused of being disloyal to the British Crown. 

124 composition of Resident Population: 
Year 
1 7 5 4  

Catholic 
4,929 

Protestant 
2,374 

Total 
7,303 

% Catholic 
67 

1768 6,653 4,942 11,595 57 
1797 6,708 4,674 11,382 59 
1803 8,008 11,021 19,029 42 
1816 20,800 21,098 41,898 49 
Source : Ryan, Newfoundland Consolidated Census Returns, pp . 5 6, 103. 
lZ5 John Mannion, "Introduction, " in Mannion, ed., The Peopling of 
Newfoundland, p. 8; Cecil Houston and William J. Smyth, Irish 
Emigration and Canadian Settlement : Patterns, Links, and Letters 
(Toronto & Belfast: University of Toronto Press and Ulster Historical 
Foundation, IggO), pp. 7-8, 62-71. 

12' John Mannion, "Old World Antecedents, New World Adaptations: 
Inistioge (Co. Kilkenny) Immigrants in Newfoundland," Newfoundland 
Studies 5, 2 (Fall l989), pp. 103-76; Cyril Byrne, "Introduction," in 
Byrne, ed., Gentlemen-Bishops and Faction Fighters, pp. 9-22. 
Translators were needed at the 1751, 1786, and 1789 Assizes. 
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Officials expressed grave fears that the Irish would support the 

French if the island were invaded. In 1750, Governor Drake warned 

that the Roman Catholics were "notoriously disaffected to the 

Government, al1 of them refusing to take the Oaths of Allegiance 

when tended to them. "127 Authorities suspected that the Irish 

community was rife with secret societies, such as the Whiteboys 

who allegedly came to Newfoundland in the 1760~.'~~ 

The murder of William Keen in 1754 confirmed these fears. It 

shook the local community: Keen had been the island's most 

prominent magistrate and the crime had al1 the markings of a 

well-planned con~piracy.~~~ Four of those trieci for the murder 

were Irish soldiers in the St. John's garrison; two others, 

Robert and Eleanor Power, were a married couple who played a 

leading role. A witness turned king's evidence recounted in court 

how the gang planned the robbery and had each kissed a prayer 

book to seal their compact. Edmund McGuire, the ringleader, had 

reputedly vowed that he "would be revenged upon old Keen for 

lZ6 O n  the  Whiteboys in Newfoundland, see the report £rom Reverend 
Edward Langman, dated 8 November 1766,  i n  United Society for the 
Propagation of the Gospel, Calendar of Letters, p. 46; on their 
o r i g i n s  i n  Ireland, s e e  James Donnelly, "The Whiteboy Movement, 1761- 
5", Irish Historical Studies 21, 81 (March 1978), pp. 20-54; and on 
use of the  term i n  l o c a l  nomenclature, s ee  Story, e t  a l .  eds., 
Dictionary of Newfoundland English, p. 610. 

12"eith Matthews, "William Keen, " DCB, vol. 3, pp. 323-24 . 



something that had passed bef~re."'~O Armed with muskets, 

bayonets, and scythes, the group had rendezvoused at midnight the 

night of the murder, carefully posting armed lookouts before 

entering the house. MacGuire and Halluran then went upstairs to 

the bedroom and viciously attacked Keen when he awoke during the 

burg la ry  . 
The homicide provoked a swift reaction from the islandfs 

judiciary. Al1 of the defendants were convicted. Four of them - 

McGuire, Halluran, Robert Power, and Eleanor Power - were hanged 

before the governor returned to England. But these punishments 

did not assuage the anxieties of the residents and government at 

St . Johnf s . In the only published account of Newfoundland during 
this period, Griffith Williams reflected what was likely a 

commonly-held view among the British in St. John's: 

At this time great numbers of Irish Roman C a t h o l i c s  were i n  
the Island as servants...they became the most outrageous set 
of people that ever lived: Robberies were committed almost 
every day in one place or other, the magistrates insulted in 
the execution of their office, and the Chief Justice 
[William Keen] murdered; many hundreds of the West of 
England people were afraid of going over, many of the 
N e w f o u n d l a n d  men left the Island, and the Roman C a t h o l i c s  
transported themselves by hundreds from Ireland.131 

130 R. V .  M c G u i r e ,  et a l . ,  1754 Assizes. 

13' Griffith Williams, An Account of t h e  Island of Newfoundland, w i t h  
the N a t u r e  of i t s  Trade, and t h e  Method o f  carry ing  on the Fi shery ,  
with Reasons f o r  t h e  g r e a t  Decrease o f  t h a t  most Valuab le  Branch of 
Trade (London: Printed for Captain Thomas Cole, 1765), p. 9. Emphasis 
in original. Williams was a Welsh officer in the Royal Artillery 
stationed at St. John's. 



The murder of Keen entered the islandfs cultural memory as a 

moral lesson of what would happen to the Protestant elite if the 

Irish were not held in check. 

The governrnent's response to Keenrs murder manifested the 

fears expressed by Williams. In 1755 Governor Richard Dorrill 

promulgated a local penal code against Roman Catholicism. These 

regulations went further than the English Penal Laws.13' Dorrill 

strictly forbade the celebration of mass, the penalties for which 

included arrest, fines, and house-b~rnings.~~~ He outlawed the 

hoisting of Irish colours or flags, an offence also punishable by 

fines.134 These decrees were no i d l e  threats: at a surrogate court 

held at Harbour Main in Conception Bay, two planters were 

convicted of allowing a priest to celebrate mass on their 

property; they were fined (£50 and £20 respectively), their 

buildings were burned to the ground (homes, stages, and store- 

rooms); and they were banished from the community. Four other men 

l'' On the Penal Laws in Great Britain and Ireland and their 
application in Newfoundland, see Raymond Lahey, "Catholicism and 
Colonial Policy in Newfoundland, 1779-1845," in Terrence Murphy and 
Gerald Stortz, eds., C r e e d  and Cul ture:  The Place of English-Speaking 
C a  t h o l i c s  i n  Canadian Society, 1750-1930 (McGill-Queenf s: Montreal 
and Kingston, 1993), pp. 49-53; Raymond Lahey, James Louis O'Donel i n  
Newfoundland, 1784-1807 (St . John8 s: Newfoundland Historical Society, 
1984), pp. 3-7; and Hans Rollmann, "Religious Enfranchisement and 
Roman Catholics in Eighteenth-Century Newfo~ndland,'~ in T. Murphy and 
C. Byrne, eds., R e l i g i o n  and I d e n t i t y :  The Exper ience  o f  I r i s h  and 
S c o t t i s h  C a t h o l i c s  i n  A t l a n t i c  Canada (St. Johnf s: Jesperson Press, 
1987), pp. 34-52. 

134 PANL, GN 2/1/A, vol. 2, p. 253. 



w h o  confessed to being practising Roman Catholics were fined and 

banished f rom their homes 

As Raymond Lahey and Cyril Byrne have noted, these measures 

w e r e  as much political as religious in nature. They reflected 

fears of an Irish rebellion and alliance with the ~rench?~ 

Although the Seven Yearfs War had not yet officially begun, armed 

conflict with France had already broken out. Governor Dorrillfs 

actions in Newfoundland need to be placed in the context of the 

simmering European war and the 1745 Jacobite rebellion in Great 

Britain. Moreover, the enforcement of the penal iaws in 

Newfoundland coincided with the expulsion of the Acadians from 

Nova Scotia.13' 

As the Seven Year's War entered its final phase, the French 

captured St. Johnf S .  In June 1762 a French regiment took over the 

'" For a printed account of these proceedings, which took place 
during the sitting of a surrogate court in September 1755, see 
Prowse, History of Newfoundland, p. 294. 

13" Dorrillfs administration in 1755 was draconian but so were other 
regimes in British territories and colonies at this tirne. The 
balanced account offered by Lahey and Byrne contradicts that of other 
historians, particularly Ralph Lounsbury, who is still cited as an 
authority on pre-1763 Newfoundland. Lounsbury claimed that Dorrillfs 
actions were part of a hysterical reaction - its "arbitrariness shows 
the danger of entrusting too much civil power to an officer of the 
navy" - but he fails both to place the islandfs government in its 
broader context and to note that such extreme measures were the 
exception, not the rule, of naval government in Newfoundland. See 
Byrne, "Introduction, " in Byrne, ed, , Gentlemen-Bishops and Faction 
Figh te r s ,  pp. 6-9; Lahey, James Louis O'Donel, pp. 5-6; Lounsbury, 
British Fishery at Newfoundland, pp. 302-03. 

13' W. J. Eccles, France in America (Snd ed. Markham, ON: Fitzhenry & 
Whiteside, l99O), pp. 188-200. 



town's goverment and its accompanying naval squadron plundered 

English settlements al1 along the northeast coast. Liberated in 

September by a British expeditionary force, St. John's was firmly 

under Governor Graves's control by October 1762 One of the 

first tasks Graves faced was to detemine how to deal with 

alleged cases of Irish collaboration with the French. For his 

part, Griffith Williams had no doubts that the Irish were guilty 

of collusion with the enemy: 

[Alt the time the French took the Country, the Irish were 
above six times the number of the West Country and 
Newfoundlanders: In short, they were in possession of above 
three quarters of the fish rooms and harbours of the Island, 
who consequently received the French with open arms. And 
during the time the French were in possession of the Island, 
the merchants and inhabitants suffered more cruelties from 
the Irish Roman Catholics, than they did from the declared 
enemy . 139 

If Graves wanted to punish those who aided the French, he would 

have to arrange for trials in England because the court of oyer 

and terminer was prohibited from hearing cases of treason. 

Meanwhile an opportunity arose to set a local example. When 

the St. John's magistrates resumed their offices, Esther 

Merrifield swore a deposition that she had been raped during the 

French occupation. She accused John Stackebald, who was 

explicitly identified as an Irishman, of the crime, alleging that 

he and two others had sexually assaulted her on the road to 

13' Graham, Empire of the North Atlantic, pp. 190-92; William 
Whiteley, "Thomas Graves," DCB, vol. 4, pp. 380-82. 

"' Williams, Account of the Island of Newfoundland, pp. 9-10. 



Torbay. At the assizes held in November, Merrifiled testified 

that she had not reported the crime earlier because the enemy was 

then in possession of St. John's.140 Stackebald was convicted of 

rape and sentenced to death. The commissioners of oyer and 

terminer did not recommend a reprieve for Stackebald, who had 

attempted to escape by setting fire to the gaol. 

Collusion with the enemy appears to have been the crime for 

which Stackebald was ultimately hanged. As Graves noted in the 

execution warrant, 

It further appearing from the affidavits of persons of 
undoubted testimony that the prisoner had been g u i l t y  of 
many treasonable acts during the time the French were in 
possession of this place, there seems to be no room to 
extend His Majesty's Royal Mercy to the unhappy person under 
sentence of Death nor any cause why the said sentence should 
not be carried into exe~ution,~~~ 

It is unclear exactly what weight was given to ~tackebald's 

suspected collaboration - the only other incriminating factor was 

his arson attempt - but evidence points to treason as the primary 

reason behind the decision to execute Stackebald. The indictment 

for rape provided a way for the island's goverment to circumvent 

the prohibition against trying cases of treason at the 

Newfoundland assizes. Whether this was a calculated plan is 

1 4 0  R. V. Stackebald, 1762 Assizes. 

'" PANL, GN 2/1/A,  vol. 3, p. 164 (warrant for the execution of John 
Stackebald). Emphasis added. 



uncertain, but Stackebald's hanging undoubtedly augmented the 

efforts to re-establish British sovereignty over St. ~ohn's."* 

In the aftermath of the war, tensions between the naval 

state and Irish Catholics eased somewhat. Governor Dorrill's 

draconian penal code was the exception rather than the rule: his 

successors adopted a modus vivendi which developed into limited 

toleration in 1779 and a forma1 grant of liberty of conscience in 

1784.143 The status of Roman Catholicism remained insecure, 

however, and conflict loomed beneath the political surface.144 A 

visiting American warned of impending trouble: 

From the present situation everything seems unfavourable to 
the security of that country. The late wretched peace has 
thrown a strong French garrison in the neighbourhood of the 
Island, and given them an exclusive right to take and cure 
fish on the whole west  side of it....Added to this the Roman 
Catholics have this very year (1784) been indulged with 
leave to erect a mass house at St. John's, and the 
officiating priest is an Irish gentleman who was chaplain 
last war to a French regirnent, and it is probable, he is now 
on half pay from that Crown. The Danger arising from this 
indulgence is, that as more than two-thirds of the 
inhabitants are Irish (or descended from Irish parents), of 
course we may conjecture that most of them are Roman 
Catholics 

''' William Whiteley, "Thomas Graves, " DCB, v o l .  4, pp. 380-82 .  

l" T h e  1784 grant of l i b e r t y  of conscience appears a t  PANL, GN 2/1/A, 
v o l .  10, p .  1 3 8 .  

IC' T h e  same year as Governor Campbell i ssued the  grant o f  r e l i g i o u s  
t o l e r a t i o n ,  he ordered the P lacent ia  magistrates t o  deport a Roman 
Catholic p r i e s t  considered to be "of a very v i o l e n t  s p i r i t . "  See 
PANL, GN 2/1 /A,  v o l .  10, p .  197. 

14' BL, Add. M S  15493, D r .  Gardner, "Some Facts Col lec ted ,  and 
Observations Made on the  Fishexies and Government of Newfoundland." 
(unpublished t r e a t i s e ,  1784), f .  1 2 .  
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The outbreak of rioting in Ferryland in 1788, as well as Father 

OrDonel's ongoing dispute with an itinerant priest, further 

strained relations between the Irish community and the 

rnagi~tracy.~~~ O'Donel had established excellent relations with 

the naval government, but the appointment of Admiral Mark 

Milbanke as governor in 1789 marked a resurgence in anti-Catholic 

policy. Milbanke viewed tolerance of Catholicism as an 

encouragement to Irish servants to settle in Newfoundland after 

they had served out their contracts. He refused O'Donel's request 

to build a chape1 in Ferryland and tried to restrict the growth 

of Irish settlement in ~ewfoundland.~~' 

The Persistence of Sectarianism 

Conflict between Roman Catholics and the Protestant elite 

continued welf after 1792, when the supreme court replaced the 

court of oyer and terminer. The executions which Aaron Thomas 

witnessed in 1794 marked annother attempt to use capital 

punishment to discipline the island's Irish community. Lieutenant 

Lawry had died after being attacked by a crowd trying to rescue 

Irish fishermen who had been pressed into the navy. The homicide 

prompted a swift reaction: Governor Wallace personally directed 

'" Rollmann, "Religious Enfranchisement and Roman Catholics," pp. 34- 
52; Lahey, "Catholicism and Colonial Policy," pp. 49-55. 

'" E'rederic Thompson, "Mark Milbanke, " DCB, vol. 5, pp. 595-96; 
Lahey, James Louis OfDonel, pp. 15-30. 



t h e  investigation, offered a reward for information on the crime, 

and held an elaborate funeral with full military honours. The 

bodies of the two men convicted of murder were, in accordance 

with the Murder Act,  handed over to surgeons to be dissected and 

anatomized after being cut d o m  frorn the gal10ws.l~~ 

Fears of social rrnrest preceded and followed the hangings of 

the Irish offenders. The grand jury asked Governor Wallace to 

d e l a y  the departure of the naval squadron until al1 those 

responsible for the murder could be brought to justice. Citing 

the ferment raised in the town, the jurors affirmed that the 

continued presence of the royal navy was needed to uphold law and 

order. They pointed out that the army garrison was too weak t o  

quel1 serious outbreaks of ~nrest.l~~ The twin fears of rebellion 

by the Irish and invasion by the French intensified during the 

resumption of war. The governor declared martial law when an 

enemy fleet was sighted off the coast in 1796.lS0 Equally 

important, the United Irish Rising reverberated in Newfoundland, 

where a conspiracy among the soldiers garrisoned at the St. 

John's spread in 1799-1800. The local commander brutally crushed 

a botched rebellion in May 1800. Five of the United Irishmen were 

summarily tried and hanged on a public street; three others were 

PANL, GN 2/1/A, vol. 12, pp. 293-96, and p. 299 (warrant for the 
execution of Garrett F a r r e l l  and Richard P o w e r ,  30 October 1 7 9 4 ) .  

PANL, GN 2/1/A, vol. 12, p. 297. 

150 PANL, GN 2/1/A,  vol. 12, p. 369. 



sent to Halifax for court martial, where they too were eventually 

executed. lS1 

Sectarian conflict outlived the naval state. The grant of 

representative goverment in 1832 inaugurated a lengthy and 

bitter political battle between the Protestant elite (largely 

Conservatives), and the Catholic establishment (mostly 

Liberals) AS had happened in 1754 and 1762, the events of 

1799-1800 shaped the island8s cultural memory; fugitives from the 

United Irish Rising were rumoured to have settled along the 

Southern Shore and in Conception Bay. In the 1830s systemic 

violence erupted in Harbour Grace and Carbonear, where sectarian 

divisions became enmeshed with class conflict and political 

ri~a1ry.l~~ When Phillip Henry Gosse, a prominent naturalist who 

emigrated in 1835, reflected on his earlier life in Newfoundland, 

he commented that there had been a "habitua1 dread of the Irish 

as a class which was more oppressively felt than openly 

expressed." Upon leaving the island, he had told his friends that 

"when we got to Canada, we might climb to the top of the tallest 

15' The only study of the United Irish uprising in Newfoundland (a 
fascinating topic in need of a thorough analysis), is Cyril Byrne, 
"Ireland and Newfoundland: The United Irish Rising of 1798 and the 
F e n c i b l e '  s Mutiny in St. John's, 1799. '' (Unpublished paper presented 
to the Newfoundland Historical Society, 1977). On the United Irish 
movement generally, see Beckett, Making of Modern Ireland, ch. 13. 

15' Gunn, Poli ti cal History of Newfoundland, chs . 1-2. 
15' Linda Little, "Collective Violence in Outport Newfoundland: A Case 
S t u d y  from the 1 8 3 0 ~ ~ "  Labour/Le Travail 26 (Fa11 l99O), pp. 7-35. 
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t r e e  in the forest and shout 'Irishman!' at the top of Our voice, 

wi thout fear , "lS4 

Conclusion 

Punishment was imbedded in the islandgs legal culture, 

Discretion marked each stage of the penal process, from 

sentencing to the gallows: judges and governors decided not only 

who to select for punishment, but also how to mete out mercy and 

retribution. The flexibility of the pardon process gave governors 

a wide range of options. They undoubtedly drew upon their 

experiences in the royal navy, where capital punishment was 

treated as a last resort. But the high pardon rate in 

Newfoundland did not reflect judicial weakness, for mercy formed 

a powerful tool used to reinforce the legitimacy of the naval 

state. 

At bottom, public hangings represented expressions of social 

fear. The two factors that divided offenders granted pardons from 

those  sent to the gallows were the perceived seriousness of the 

offence and the character of the offender. Those who did not pose 

a significant threat to the Protestant elite were prime 

candidates for mercy. The degree to which jurors and judges 

perceived an offender to be culpable depended in large measure 

Is4  Quoted i n  R . G .  Moyles, Tomplaints  is many and var ious ,  but the 
odd Divil li kes i t ": Nineteenth Century Views of Newfoundland 
(Toronto: P e t e r  Martin Associates, 1975), p.  84. 



upon the social currency he or she possessed. Defendants who 

could present a respectable character in court and could mount a 

serious defense were at a distinct advantage. The class-bound 

nature of this selection process is clearly evident in the 

sentences handed down at the assizes. Justice may well have been 

an integral part of English legal ideology, but it mattered 

little in the face of entrenched prejudices. Under the shadow of 

endemic anxieties over sedition and unrest, the trials and 

executions of Irish men and women in the eighteenth-century 

became political events. From the perspective of the St. John's 

establishment, the naval state was the bulwark of law and the 

protector of property. 



This chapter studies the use of noncapital punishntents 

during the height of the naval state. Two basic factors shaped 

the forni and function of secondary punishments: the dearth of 

administrative infrastructure, other than that provided by the 

royal navy; and the absence of an elected assembly, lawyers, and 

a local press. From 1750 to 1800 Newfoundland had no houses of 

correction or other places of incarceration beyond small gaols, 

which could be used only as brief holding facilities; nor did it 

have a legislature in which to debate penal policy or to pass 

acts affecting criminal justice. What follows therefore confronts 

two major questions. What modes of punishment emerged to replace 

the range of options available to courts in other British 

jurisdictions? And how was justice calibrated without a bourgeois 

public sphere in which to register fears of crime and attitudes 

toward punishment? Placed in the context of a society dominated 

by economic and sectarian tensions - in particular the recurrent 

fear of unrest among Irish servants - these questions strike at 

the heart of understanding governance in Newfoundland. 

Analysis of the patterns of noncapital punishment reveals 

four distinct characteristics. First, like the island8 s judiciary 

generally, the penal system was a cooperative regime of naval and 
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civil magistrates. While sitting as surrogate judges, naval 

officers acted in concert with the justices of the peace 

throughout the districts; in St. John's, the commissioners of 

oyer and terminer handed d o m  sentences as a group and worked 

closely with the governor. No discernable gap existed between 

naval and civilian authority. The royal navy formed the mainstay 

of the administration of law yet never became an independent 

judicial force, This high degree of collaboration between naval 

and civil magistrates fostered a legal culture in which there 

appeared to have been few disagreements - at least among the law 

officers and the island's elite - over punishments meted out at 
the district courts or annual assizes, In other words, naval and 

civil justice appeared to be essentially one and the same thing, 

Given the highly flexible nature of the royal navy's customary 

system of punishment, as well as its reliance on whippings and 

other relatively swift sanctions, its relative success in 

adapting to the island8s conditions is not surprising. As in the 

Georgian navy, punishment in Newfoundland was highly 

discretionary, relying far more upon unwritten customs, as well 

as the imrnediate dictates of specific incidents and offenders, 

than on statutory law or formal legal codes. 

Second, magistrates employed a relatively narrow range of 

punishments suited to local conditions. At the assizes, the 

commissioners of oyer and terminer sentenced offenders to four 

types of noncapital punishments: transportation to America, prior 
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to 1775, and banishment; burnings in the hand with a hot iron; 

public whippings by numbered lashes at a whipping post; and fines 

and court costs. The surrogate courts and the sessions held by 

justices of the peace enjoyed a greater range of sentencing 

options: whippings, from a few lashes up to a hundred; banishment 

from the island or the local district; temporary imprisonment in 

irons or the stocks; a range of fines payable to the crown or the 

district treasury; and other minor sanctions, such as a public 

apology. Imprisorunent was ordered by the district magistrates on 

only four knom occasions. Banishment and the stocks together 

made up less than a tenth of al1 sentences. Two punishments 

dominated the administration of justice: fines, which comprised 

over two-thirds of al1 sentences; and whippings, which were 

recorded in a fifth of the total cases. This does not indicate a 

paucity of choices but rather the fact that magistrates 

demonstrably favoured some punishments over others. 

Third, the penal regime relied upon public whippings to 

discipline servants working in the fishery. Justice was not 

oriented primarily toward protecting of property. Policing 

property was crucial during the early autumn, when the salt 

codfish was graded, loaded, and shipped to market; yet for the 

remainder of the year it was a secondary issue. The courts relied 

on making examples of individual offenders through the swift 

punishments of fines and whippings because it fit the needs of 

those in power: masters could il1 afford to have their servants 
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imprisoned and thus unable to work during the hectic fishing 

season. Whether deducted directly from wages or levied otherwise, 

fines kept servants indebted to their creditors and under firm 

control. The shame and humiliation inflicted by public whippings 

offered an effective method to reinforce paternalistic power. 

Justices of the peace and naval surrogates favoured whippings as 

a means of setting an example to deter servants from a range of 

actions that included not only theft, but also insolence or any 

other behaviour that challenged the master's authority. In short, 

corporal punishment comprised a central feature of local 

governance . 
Finally, the structure of the penal regime remained 

remarkably consistent throughout the eighteenth century. Changes 

over time occurred primarily in response to particular waves of 

fear of crime and social unrest. No large-scale shifts in 

sentiment or penal practices arose until the emergence of a 

bourgeois public sphere and a reform movement after 1815. 

Nonetheless, local events - particularly the labour glut in 

Trinity in the late 1760s and the Ferryland riot in 1788 - could 

provoke severe reactions that significantly affected the broader 

pattern of punishment. The fines levied to punish the Ferryland 

af fray, for example, comprised one-third of al1 recorded 

sentences given in the district courts, totaling slightly less 

than al1 other fines put together. This chapter explores trends 

in noncapital punishments within the context of such incidents 
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that skewed the overall pattern. By including both quantitative 

evidence and case-studies' it attempts to provide a balanced 

overview of how criminal justice functioned under the naval 

state. 

Patterns o f  Sentences at the A88izee 

The number of offenders sentenced at the St, John's assizes 

was relatively small. Compared to Georgian England and colonies 

such as Nova Scotia, the punishment of serious felonies was 

lenient. As we have seen, less than a third of those sentenced to 

death between 1750 and 1792 were actually executed: no offender 

was ever hanged for a property offence.' Faced with a small 

number of offenders, the bench and the governor exercised a high 

degree of discretion, The assize court relied upon five types of 

secondary punishments to deal with a limited range of offences, 

The number of sentences handed d o m  at the assizes was a 

reflection of both the high cost of prosecution and the 

preference to settle cases in the outport districts, The court of 

oyer and terminer was generally restricted to hearing only 

capital offences. If an individual wanted to bring a prosecution, 

the chances of success were actually better in the district 

B y  contrast,  41% of the t o t a l  number of offenders sentenced t o  death 
i n  England, and 44% o f  those condemned i n  Nova Scot ia ,  w e r e  executed. 
Of those convicted o f  property offences,  the executions r a t e s  were 
38% and 27% respect ive ly .  See Phi l l ips ,  "Operation o f  the  Royal 
Pardon i n  Nova ~ c o t i a , "  pp. 423 & 431; Beatt ie ,  Crime and the Courts 
in England, pp. 433-35. 
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courts, where the bench did not sit under the shadow of the death 

penalty. Mounting a trial at the assizes entailed far greater 

expenses and inconvenience for al1 those concerned. 

Table 7.1. Noncapital Punishment at the Assizes, 1750-1791 

Off ence Punishment 

Conceal/£ light 4 1 
from Murder 

Manslaughter I 1 I 
Assault and wound 1 1 1 
Rape 

Forgery 

Larceny 9 3 3 

Receiving 1 
stolen goods 

Rescue Prisoners 1 1 1 
Other* 

Ail offences 14 5 3 
source: see Appendix A 

Banishment Fine I 

* The court ordered two men found not guilty of murder to be banished from 
Newfoundland. 

The average cost of prosecution was estimated to be around 

twenty pounds. The fees of the bench and other officiais, who 

were each paid two guineas per trial, absorbed rnuch of this 

expenditure, which had to be borne by the local community in some 

cases.' The zeal with which the magistracy collected fines and 

The court fees are listed at PANL, GN 2/1/A, vol. 9, p. 204. For 
orders to raise local levies in order to pay for trials at the 
assizes, see GN 2/1/A, vol. 5, p. 207, vol. 6, pp. 67-68, 71-75, 84. 



court costs lends support to a contemporary claim that the high 

cost of mounting a prosecution discouraged victims from taking 

their case to the court of oyer and terminere3 And the logistics 

of apprehending, incarcerating, and transporting an offender 

undoubtedly dissuaded many potential prosecutors and witnesses 

f rom coming f orward. 

We11 aware that these difficulties increased dramatically 

when the naval squadron left in the autumn, governors pushed the 

justices of the peace to send suspected felons to St. John's 

before the end of summer and to settle any remaining cases 

themselves in petty sessions. Such attitudes were rarely voiced 

openly but represented part of an established legal culture* An 

order £rom Governor Duff in 1775, sent to three recently- 

appointed justices in Trinity, was one of the few expressions of 

the pragmatic view held by the government: 

Enclosed 1 return the depositions and papers relative to 
your apprehending and sending to this place two persons on a 
charge of stealing a small quantity of [fish] oil* I am much 
surpr i zed  that you should think of putting the publick to 
the expense a twelve month in prison or until the next 
General Assizes, as there is not a possibility of bringing 
such an affair to Trial this Fall, the Court of Oyer and 
Terminer being ended. The offenders are sent back, and you 
will proceed against them as a bench of Justices ought to 
do, 1 rnean as committing a petit Larcenye4 

Gardner, Observations Made on the F i s h e r i e s ,  and G o v e r n m e n t  o f  
Newfoundland, p.  26. 

PANL, GN 2/1/A, vol. 6, p. 44 (Duff to Trinity justices, 12 October 
1775). Emphasis added. 
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While the district courts represented the workhorse of the 

judicial system, the assize court was still the island's highest 

jurisdiction. Few offenders were sentenced at the court of oyer 

and terminer, but the punishments meted out at St. John's were 

important public events and carefully-staged displays of the 

authority of the naval state. 

With the exception of transportation, the forms of 

punishment remained consistent throughout the eighteenth century. 

Transportation changed from a specific term in colonial America 

to a way of deporting offenders back to their country of origin. 

An offender convicted of larceny in 1752, for example, was 

sentenced to be transported to any of His Majesty's colonies in 

America for a seven-year term. Returning earîy from 

transportation was a capital offence? Six years later the court 

stipulated simply that an offender sentenced to transportation be 

sent to any country other than Great   ri tain.^ By the tirne the 

American War of Independence had broken out, judges clearly 

recognized the limitations of transportation and it assumed a 

function essentially the same as banishment. In 1780 the sentence 

of three men stated that they were to be deported back to Ireland 

and never to return to Newfoundland on pain of deathO7 

R. V. Swiney, 1752 Assizes. 

R. V. Gilmore, et al., 1758 Assizes. 

R. V. C r o w ,  et al., 1780 Assizes. 
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There are no extant references to how transportation was 

actually carried out. No records survive of the island's 

government making any contractual agreement with a local shipping 

master to take transported offenders: it is most likely that the 

offender was simply placed on the first available ship. The only 

instance in which the governor arranged for a vesse1 to be fitted 

as a convict ship occurred in 1789, when a shipload of Irish 

convicts had landed at Bay Bulls and Petty Harbour. But this case 

was exceptional: the measures taken by the magistracy dealt only 

with the immediate problem of deporting the c o n v i ~ t s , ~  As we 

shall see, when local authorities wanted to punish a large group 

of offenders, such as the Irish community in Ferryland, they 

chose punishments that netted hundreds of pounds for the public 

treasury. 

Fines represented as much a means of generating revenue as a 

crirninal punishment. Because the government could raise taxes 

only through grand jury presentments and ad hoc committees 

convened to deal with a specific problem, there was a constant 

shortage of funds available for large-scale public works. 

Planters and merchants benefitted from this situation - they 

vehemently resisted attempts to impose standardized government 

taxation for general purposes - but the magistrates at times 
viewed this as a serious difficulty. When the St, John's justices 

This inc ident  is di scussed  a t  length i n  Bannister, "Convict 
Transportation and the Colonial State," pp, 95-123. 



petitioned the governor on the need for a new district prison, 

they raised the question of how to generate revenues in the 

absence of an elected assembly: 

How that expense may be defrayed we pretend not to point 
out. Here we have no funds of legal establishment, as in the 
several counties of England, to be applied to the support of 
the Public Police; and the circumstances of the greatest 
part of the people who carry on the fishery are such that 
little is to be expected from a voluntary contribution -- 
The small sums arising from fines and forfeitures may be 
sufficient to keep the Court-house in repairs, when built, 
but are totally inadequate to the expense of building a new 
one. 

Governor Elliot agreed: he ordered plans to be drawn up and made 

a request to the British government for £1079 needed for the new 

prison; not surprisingly, no such funds were forthcoming £rom 

London. lo 

Sentencing patterns reflected the reliance on fines as a 

means of generating revenue. When John Malloney, a Conception Bay 

merchant, was fined for assaulting a justice of the peace, for 

example, the commissioners of oyer and terminer drew attention to 

the monetary needs of the court. Though the judges explicitly 

PANL, GN 2/1/A, v o l .  11, pp. 100-02 ( j u s t i c e s  t o  Governor E l l i o t ,  13 
October 1786) .  Governors w e r e  w e l l  aware of t h i s  problem too:  i n  1777 
Governor Montagu informed London that  the  St. John's j a i l  needed 
repairs and the funds c o l l e c t e d  from f i n e s  provided on ly  enough for 
basic upkeep. See PRO, CO 194/33, pp. 75-76.  

l0 PANL, CO 194/36, pp. 195-202. 



stipulated the different fines in their judgment, the charges 

were listed separately: l1 

Account of Mr. John MalloneyOs charges -- 
A Fine to the King for a breach of the Peace £50 
Darnages to be paid to Mr. Lilley £100 
To five evidences at £1.1 day for four days each £21 
To charges of the court [the assize bench] £9.10.6 
[Total] £180.10.6 

Malloney's fine was exceptionally high, but the average of the 

other charges was still E19, a heavy sum for any planter or 

merchant and more than what the average servant could hope to 

earn in an entire year. The net effect of these fines on the 

island's treasury was significant; the meticulous records kept by 

the high sheriff showed a current-account balance of £211.18.5 in 

1781 .12 

Levies on offenders were not limited to such fines, however, 

for many had to pay court costs to secure their release. Those 

sentenced to corporal punishment could therefore receive 

additional charges up to £10. The court set the precedent for 

this combination of public humiliation and financial indemnity at 

the first assize session. Lawrence Kneeves received a sentence 

that would be repeated four times at the court of oyer and 

terminer: 

l1 R. v. Malloney, 1779 Assizes. This list appears immediately after 
the sentence in the transcript and was not appended or copied down 
separately in the margin. 1 suspect that it was part of the sentence 
itself and may well have been read out in the courtroom. 

l2 PANL, GN 2/1/A, vol. 9, pp. 298-301. 



[Ble returned to the gaol from whence you came and there 
remain till tomorrow twelve o'clock at noon, when before the 
court house of St, John's you [will] receive the punishment 
of being burnt in your right hand with a hott iron marked 
with the letter R, your goods and chattels forfeited (if 
any) and after paying the charges of the court be sett at 
Liberty, l3 

Orders to pay court fees were also used in conjunction with 

whippings. Of the three offenders whipped by order of the assize 

bench, two of them were civilians who had to pay fees to attain 

their release from jail after being flogged.14 

The punishment of the third offender sentenced to be whipped 

was particularly severe. Nicholas Shortill, a soldier in the St. 

John's garrison, was convicted of larceny and sentenced to "three 

times thirty nine lashes," after which he w a s  turned over t o  

Captain Pitts, his commanding of ficer. According the court 

minutes, Pitts had promised to punish the defendant as a deserter 

as soon as the trial was over,15 Shortillfs punishment involved 

the most lashes - 117, if it w a s  carried out fully - ever ordered 

Newf oundland court. But had two characteristics shared 

by nearly every whipping ordered in St. John's or the outport 

districts: it was fixed by numbered lashes inflicted at a 

whippings post, and designed to be as public an event as 

possible. The vast majority of orders to whip offenders stayed 

l3 R. V. Kneeves, 1750 Assizes. 

l4 See R. v. Hoare, 1751 Assizes; R. v. Knowlan, 1776 Assizes. 

l5 R. V. Shortill, 1774 Assizes. 



within the biblical limit of forty lashes in a single 

punisfiment. l6 

Whippings were elaborate rituals of public humiliation 

designed to respond specifically to an offence. Secondary 

punishments could also be added to the primary sentence at the 

judges' discretion. When Patrick Knowlan was convicted of 

larceny, his sentence, quoted in extenso, contained an array of 

conditions calculated to exact maximum retribution: 

Patrick Knowlan, whereas you have been indicted for 
feloniously stealing taking and carrying away from the shop 
of Peter P r i m  one counterpane value two pence the sentence 
therefore now to be passed on you by the judgement and 
opinion of the Commissioners of Oyer and Terminer is that 
you Pat. Knowlan be forthwith whipped by the Common Whipper 
with a halter about your neck that is to Say, you are to 
receive on your bare back twenty lashes at the common 
whipping post, then to be led by the halter to the public 
path just opposite Mr. Peter Prim's door and there receive 
twenty lashes as before and then led as before to the Vice 
Admiral's Beach and there to receive twenty lashes [and] to 
pay the charges of the Court, to depart this Island by the 
first vesse1 bound for Ireland, never to return on pain of 
having the same punishment repeated every Monday morning and 
to be kept in prison till you go on board.17 

When this punishment is considered in its full context, the 

impression of its relative severity increases dramatically. 

l6 T h e  "b ib l i ca l  l i m i t * '  was the prohibit ion i n  the b i b l e  (Deut. 2 5 :  2- 
3; 2 Cor. 11:24) against whipping a man more than 4 0  la shes .  
Deuteronomy s t i p u l a t e s :  "And it s h a l l  be, i f  the wicked man be worthy 
t o  be beaten, that  the  judge s h a l l  cause him t o  l i e  down, and t o  be 
beaten before h i s  face, according t o  h i s  f a u l t ,  by a certain number. 
Forty s t r i p e s  he may g i v e  him, and not exceed: lest i f  he should 
exceed, and beat him above these with many s t r i p e s ,  then thy  brother 
should seem v i l e  unto thee ."  

l7 R. V. Knowlan, 1776 Assizes. 
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Offenders may have been executed at a lower rate at St. John's 

than at London or Halifax, but the apparent trend toward leniency 

stopped abruptly at the point of corporal punishment.le 

The  C o n t e x t  o f  C o r p o r a l  Punishumnt 

In using noncapital punishments in this manner, judges in 

Newfoundland were following broader patterns of sentencing found 

throughout the British empire. In the era before the rise of the 

penitentiary, corporal punishment occupied a central role in the 

penal continuum because judges needed effective sentencing 

options to use in the majority of cases that did not warrant 

execution. Throughout colonial America, local courts adopted a 

variety of measures designed to humiliate and chastize offenders. 

Kathryn Preyer argues that "of possible corporal punishments in 

non-capital offences whipping was everywhere the method most 

frequently employed," with numbered lashings up to the biblical 

limit a common practice.lg According to Rhys Isaac, the Virginian 

practice of branding offenders granted benefit of 

a social stigma that became a ritual for cultural 

clergy created 

memorization, a 

le As we saw in Chapter Six, under thirty per cent of those condemned 
at the Newfoundland assizes were hanged; by contrast, over forty per 
cent of offenders sentenced to death in England and Nova Scotia were 
executed. See Phillips, "Operation of the Royal Pardon in Nova 
Scotia," pp. 423 & 431; Beattie, C r i m e  and the Courts i n  England, pp. 
433-35. 

l9 Preyer, "Penal Measures in the American Colonies," pp. 327-53 
[quotation at p. 3481. 



punishment that seared the mentalité as ne11 as the f l e ~ h . ~ ~  For 

early Upper Canada, Peter Oliver argues that judges preferred to 

use fines where possible at quarter sessions; at the assizes, 

they used banishment with regularity, reserving whippings as a 

punishment for larceny. Oliver's evidence suggests that whipping 

was an exceptionally feared puni~hment.~~ 

In assessing the relative impact of corporal punishment, 

analysis cannot be based solely on quantitative evidence. In the 

first place, as David Neal points out, there is the question of 

how thoroughly punishments were carried out. Whipping until blood 

ran, which was a common practice in England, could entai1 as few 

as four or five strokes. Lashes that were inflicted at the cart8s 

tail, as most were in Georgian England, depended in large part on 

h o w  slowly the wagon proceeded along the streetsm2' But in 

Newfoundland, colonies such as New South Wales, and throughout 

the royal navy, whipping was an exact science. The details of 

when and where to whip, how many lashes to inflict, and what type 

of lash to use were stated with precision. The cat-0'-nine-tails, 

with its twenty-seven heavy knots, delivered a far more severe 

20 Isaac, T r a n s f o r m a t i o n  o f  Virginia, p .  9 2 .  

21 Peter Oliver, "Terror t o  Evil - D o e r s n :  P r i s o n s  and P u n i s h m e n  ts i n  
Nineteenth-Cen t u r y  Ontar io  (Toronto: T h e  Osgoode Society, 1998 ) , pp. 
16-29. 

22 David N e a l ,  T h e  R u l e  o f  Law in a P e n a l  Colony: Law a n d  P o w e r  i n  
E a r l y  New S o u t h  Wales (Cambridge: Cambridge University Press, 1991) , 
p. 51. On whipping in England, see Beattie, C r i m e  and the C o u r t s  in 
England, pp. 461-64 & 485-87. 



lashing than a simple  hip p.^^ Neal argues that corporal 

punishment in New South Wales was actually harsher than that 

meted out on slave plantations. A threatened slave rebellion had 

resulted in the abandoment of the cat-0'-nine-tails in 

punishment. And whereas plantation owners usually felt obliged to 

keep within the biblical limit for whippings, punishment in New 

South Wales regularly exceeded forty lashes with the ~ a t . ~ ~  

Neal's attempt to compare punishment under slavery with that 

in a penal colony is less useful than his emphasis on seeing the 

quality of punishment on equal terms with quantity. Greg Dening 

takes aim at both issues in his study of the mutiny on HMS 

Bounty. Dening argues that the rate of whippings and the context 

of punishment must be considered equally, since there are limits 

to how far historians can take what he sees as the cliometrics of 

violence.25 This point is particularly important to the study of 

early Newfoundland because the court records indicate only a 

portion of the total punishments that actually took place. As we 

23 A l e g a l  punishment i n  t h e  roya l  navy u n t i l  1881, t h e  cat-of-nine- 
tails w a s  made up o f  nine pieces  of cord, about h a l f  a yard i n  
length, t i e d  t o  a th ick  rope which served as t h e  handle. Each of t h e  
nine cords had t h r ee  knots spaced together  near the s t r i k i n g  end. A 
v a r i a n t  c a l l ed  t h e  thieves '  cat, used t o  punish larceny,  contained 
even l a r g e r  and harder  knots. See King, ed. , A Sea of Words, p. 120; 
B r i a n  Lavery, Nelson's Navy: The Ships, Men and Organisation, 1793- 
1815 (London: Naval I n s t i t u t e  Press, 1989), pp. 216-20. 

24 N e a l ,  R u l e  of Law i n  a Penal Colony, pp. 27-39. 

25 Greg Dening, Mr. Bl igh8s  Bad Language: Passion, Power and Theatre 
on the Bounty (Cambridge: Cambridge Universi ty Press, 1992), pp. 62- 
65 & 113-132 



will see, the district minute-books provide fascinating but 

fragmentary glimpses of the enforcement of local authority 

through the use of the lash. 

Even in St. John's, where the assize proceedings provide a 

relatively complete account of sentences, not al1 punishments 

appear in the officia1 court records. The commander of the St. 

John's garrison complained in 1753 that one of his soldiers had 

been illegally incarcerated and whipped on orders of a civil 

magistrate. The soldier had been allegedly imprisoned twenty days 

for stealing three potatoes; when no one appeared in court to 

testify against him, he was summarily whipped twenty-one 

l a ~ h e s . ~ ~  Justice William Keen, who had ordered the arrest and 

punishment, made no mernoranda of the incident. It is uncertain 

how common such incidents were, but evidence suggests that non- 

capital punishment was not contingent upon securing a conviction 

at the assizes. For example, the commissioners of oyer and 

terminer petitioned Governor Shuldham in 1774 to deport a 

suspected felon whose bill of indictment had been returned 

ignoramus. Frustrated by the grand jury, the judges appealed that 

they had proceeded as far as their powers allowed, warning that 

such a dangerous offender should not be set free. Shuldham 

26 PRO, CO 194/13, P. 146. 



promised to take the necessary measures to deal with the man as 

soon as possible,27 

In such cases the governor could arrange for troublemakers 

to be pressed into the navy, though officers would be reluctant 

to take on hardened criminals. If the offenders were experienced 

seamen, their chances of being sent aboard a warship increased 

considerably. Although there is little evidence of Newfoundland 

fishermen being pressed locally, 1 suspect that many incidents 

went unrep~rted.~~ In 1775 the commissioners of oyer and terminer 

asked Governor Duff to find a place for three offenders in his 

squadron. Their rnemorandum provides an excellent example of how 

easily informal punishments of servants could be arranged: 

William Gale, John Saunders, and John Hogan, the three men 
who were committed to gaol for bringing in the schooner 
George-Yard from the Banks contrary to the will and consent 
of the master, have been tried for the same and are 
sentenced to forfeit their wages and to serve His r n a j e ~ t y . ~ ~  

Doubtless glad to have three additional sailors 

rated able seamen, Duff arranged for them to be 

who could be 

received on board 

27 PANL, GN 2/1/A, vol. 5, p. 115. 

28 On impressment, see Rodger, Wooden World, pp . 164-82 ; Nicholas 
Rogers, "Liberty Road: Opposition to Impressment in Britain during 
the American War of Independence," in Howell and Twomey, eds., Jack 
T a r  in History, pp. 53-75. 

29 PANL, GN 2/1/A, vol. 6, p. 40 (commissioners of oyer and terminer 
to Governor Duff, 7 October 1775). Although the request was made by 
the commissioners of oyer and terminer, the three men had not been 
tried at the assizes. Guilty of breach of contract at worst, the men 
probably had been convicted by either the vice-admiralty court or two 
justices sitting in petty sessions. 
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HMS Romney. How many other fishermen shared a similar fate in the 

eighteenth century remains entirely unknown. The only reported 

incident of organized impressment occurred in 1794, when an 

officer was murdered while leading a press gang in 

Newfoundland. 30 

T h e  D i s t r r i c t  C o u r t s  

The vast majority of punishments were meted out by the 

district courts. Magistrates ordered at least 352 secondary 

punishments from 1751 to 1796: while the data provide only a 

partial picture, they do indicate several distinct sentencing 

patterns. Women made up a small proportion of the total nwnber of 

offenders punished; no woman was ever corporally punished. Of the 

range of different noncapital punishments available to 

magistrates, they relied overwhelmingly on whipping and fines, 

which together constituted nearly ninety per cent of al1 penal 

sanctions. Transportation, banishment, and corporal punishments 

other than whipping were never used to any significant extent; 

only four men were sentenced to terms of incarceration. 

Individual incidents significantly skewed the overall pattern. 

30 Prowse, History of Newfoundland, p. 654. This incident is discussed 
above, in Chapter Six. 



Table 7.2. Noncapital Punishment at the District Courts 
- - 1 Type of Punishment 1 Men 1 Woznen 1 Total 

- - -  - - 

Whipping 67 O 67 

Banishment from Newfoundland 6 1 7 

I Banishment from Newfoundland: convicted in Ferryland riot, 1788 Il1 I o  m 1 rn 

Banishment from District 13 Il 14 

Ordered to serve in Royal Navy 

Deported as a vagrant 

House pulled d o m  2 O 2 

Fines 119 10 12 9 

Fines : 115 O 115 
convicted in Ferryland riot, 1788 

1 

Placed in stocks 9 O 9 

Imprisonment 4 O 4 

P u b l i ~ o l o g y  ordered 2 O 2 

Al1 punishments 340 12 352 
Source: see Appendix B 
Sample: selected years, 1751-1796 

% of total 
punishment I 

Fines levied against those convicted for an affray in Ferryland 

in 1788 matched the total number issued throughout the period 

under study. Whippings comprised nearly a fifth of al1 

punishments, but when the fines for the Ferryland riot are 

subtracted £rom the total, that proportion rises to twenty-eight 

per cent 

The use of fines in the district courts followed the pattern 

at the assizes. Seen as the principal means of raising local 

revenues, fines were levied for a wide range of misdemeanours, 

the most common of which was simple assault or trespass. These 
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actions ranged from criminal trials to civil litigation. At the 

Harbour Grace quarter sessions in 1789, for example, David Bolan 

was convicted of contempt of court for obstructing local 

constables in executing their duty, The court ordered Bolan to 

pay fines that amounted to an entire season's wages: nine pounds 

for the offence; three pounds two shillings court costs; and an 

undetermined amount in recognizance for his good behaviour , 'l At 

the other end of the spectrum were suits designed to wage 

persona1 vendettas through the courts. For instance, in 1795 

Michael Ryan prosecuted four local women for assault in 

Ferryland, alleging that he had been battered with Stones. But 

the justice of the peace recorded: "defendants in justification 

said that the plaintiff had several times behaved rude to them 

and as a punishment they were determined to 'hustle' him as they 

term'd it." Finding that the women had no evident malice, the 

court reprimanded both parties and fined them each four 

shillings. 32 

T h e  Ferryland mot 

Countless similar cases came before the courts each year, 

but a single incident eclipsed al1 of them in its scope. During 

31 R. V .  Bolan, H a r b o u r  Grace D i s t r i c t ,  5 O c t o b e r  1789 (PANL, GN 
5/4/B/1). 

32 Ryan v.  Wheaton et a l . ,  F e r r y l a n d  D i s t r i c t ,  21 M a r c h  1795 (PRL, 
340.9/N45 VT R a r e  Books). 
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two weeks in September 1788, the Ferryland district court 

convicted 155 men - nearly the entire adult male Irish population 

of the community - for 'riotously and unlawfully assembling 

during the Winter to the great terror and injury of al1 His 

Majesty's subjects," The men were fined an average of £5 each, 

and the total amounted to C 6 4 0 .  Ten of those fined were sentenced 

to be deported to Ireland, of whom five forfeited al1 of their 

wages and one received thirty-nine lashes; another man was 

sentenced to ninety l a ~ h e s . ~ ~  

Little is known about the riot other than that it occurred 

during the previous winter and involved a battle among the local 

factions from Leinster and Munster. Why the incident attracted 

such a draconian reaction is entirely uncertain, Once raised, 

however, the ire of the magistracy - led by the presiding naval 

surrogate, Captain Edward Pellew - was unequivocally clear. After 

noting that ten of the men had absconded, the court decreed: 

That al1 and each of them do forfeit al1 the wages may be 
due to them for their services in the fishery - That they 
are al1 of them banished from this District as vagrants and 
to receive if they should be so daring as to return 39 
lashes on their bare backs with a cat of nine ta il^,^^ 

In the aftermath of.this incident, the merchants and prominent 

planters held a meeting, petitioned Governor Elliot, and formed a 

33 See the minutes for 17-30 September i n  the  Ferryland d i s t r i c t  
records (PANL, GN 5/4/C/l). 

34  Ib id .  



committee to oversee the building of a district gaol to deter 

future outbreaks of unrest . 35 

Although the web of factors behind the entire affair will 

never be sorted out, its roots ran deeply into the islandfs 

sectarian culture. Religion shaped not only the trend in public 

executions, as we have seen, but also the patterns of noncapital 

punishment. Despite the grant of toleration in 1784, the status 

of Roman Catholicism remained insecure. In Ferryland, Father 

O' Donel, who was from Munster, was locked in a bitter battle with 

Patrick Power, an itinerant Catholic priest who rallied the 

opposing Leinster faction to oppose OfDonel's efforts to 

establish a parish in Ferr~land.~~ In a letter to Governor 

Elliot, OfDonel maintained he had taken no part in the riots, 

which he saw as a byproduct of "deep rooted malice in the hearts 

of the lower class of Irishmen," combined with liquor, ignorance, 

and a proclivity to spend too much time playing h ~ r l i n g . ~ ~  

In a letter to a fellow priest, O' Donel was far less 

charitable toward the judiciary. Acknowledging the ongoing feud 

between hirnself and Power, O'Donel claimed that the local 

35 PANL, GN 2/1/A, vol. 11, pp. 388-90 (Ferxyland petition), pp. 437- 
41 (Governor Elliotf s orders) . 
36 Lahey, James Louis 08Donel, pp. 5-15. 

37 0' Donel to Elliot, undated 1788, in Cyril Byrne, ed., Gentlemen-  
Bishops and Faction F i g h t e r s :  The Letters of Bishops O Donel, 
Lambert, Scal lan and O t h e r  I r i s h  Missionaries (St . Johnf s : Jesperson 
Press, 1984), pp. 70-71. 



magistracy had taken advantage of the division between the 

factions from Munster and Leinster. O'Donel's comments provide a 

rare glimpse into how the courts were perceived by those outside 

the circles of power: 

Mr. Carter Judge of the Admiralty for the Island lives in 
Ferryland where his Father is Justice of the Peace. This man 
got many a luscious morse1 before my a r r i v a 1  by the fines 
levied on those rioters, and his son, expecting the dealing 
of one party of them by supporting the opposition, prornised 
Power his protection which he afford him in a very able 
manner for he & the parson went round with the surrogate to 
tutor him who indeed wanted no stimulative as he is a rnost 
bitter enemy to Roman Catholics; the surrogate got your 
letter frorn Power which he got translated aboard his 
f rigate . 

On the question of anti-Catholicism, O'Donel was speaking from 

personal experience. Two years earlier Prince William Henry 

(later William IV), who was serving as a naval surrogate at 

Placentia, had physically assaulted Father OfDonel. Appalled at 

the religious toleration that had developed under Governor 

Campbell - at Placentia, a priest had been permitted to celebrate 

rnass in the local courthouse - the Prince reputedly plotted to 

murder OfDonel, who went into hiding until the naval squadron 

left St. J~hn's.'~ 

38 O' Donel to Father Troy, 16 November 1788, in Byrne, ed., Letters of 
Irish Missionaries, p. 74. Emphasis added. 

39 Lahey, James Louis 08Donel, pp. 5-9. According to Lahey, Prince 
William Henry insulted OfDonel in public and threw an iron file at 
him through a window, wounding him in the shoulder. OgDonel reported 
that he had heard rumours that the Prince planned to run him through 
with h i s  sword and get witnesses to testify that it was self-defense. 



Prince William Henry, like Captain Pellew, had sent an 

explicit message to the Irish community. In place of fines, the 

Prince favoured the use of exemplary corporal punishments, in 

particular public whipping. Writing to his father, George III, he 

gave a vivid account of how he had suppressed a group of 

allegedly rebellious Irishmen: 

[AIS it was a Sunday, the Irish servants came in from 
fishing, and after having got drunk they assernbled to the 
number of 300 before where the magistrates lives and abused 
him grossly, upon his going out to disperse them. They 
attempted to break the constables8 staves and threw large 
pieces of rock and stones at the civil officers. The 
magistrates immediately came on board to acquaint me of the 
riot. 1 then went on shore with the boat manned and armed 
and the marines: upon out landing they dispersed and 1 
pursued them over the beach till the ringleader was 
apprehended: 1 then called a Court, and sentenced him to 
receive a hundred lashes, which punishment was immediately 
inflicted with the utmost severitym40 

The Prince could have responded to the situation in any number of 

ways, from imprisoning the leaders on his ship, placing them in 

the stocks, or meting out fines. Yet he chose to set an example 

by severely whipping one man. As part of the cultural 

transference from the royal navy to the customary laws of 

Newfoundland, the practice of relying upon whipping formed a 

defining characteristic of the eighteenth-century penal regime. 

Prince William Henry t o  King George III, 2 1  Septenber 1786, i n  A. 
Aspinall, ed . , The La ter Correspondence of  George III (Cambridge : 
Cambridge University Press, 1962), vol.  1, p. 249. This case was not 
included in the sample used for t h i s  chapter. 
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Religion, Claeu, and the Naval State 

The actions taken by Captain Pellew and Prince William Henry 

cannot be dismissed simply as isolated incidents of petty tyranny 

or expressions of individual prejudice. In the first place, the 

use of noncapital punishment in such cases was a highly 

calculated act: Prince William Henry did not summarily line up 

al1 the rioters and have them beaten, nor did he press the 

troublesorne fishermen into the navy. Instead, he selected the 

person deemed to be the ringleader and convened a surrogate 

court, Penal severity and judicial discretion went hand in hand. 

The use of judicial force was not a mere act of officia1 

brutality but rather an aspect of a regime calibrated to maintain 

authority through the deployment of regular examples and periodic 

terror. 

Second, and more importantly, the key to understanding the 

penal regulation of the Irish in Newfoundland lies in the fact 

that punishment was oriented as much around class as it was 

around religion. As we have seen, the bulk of the planters and 

merchants in pre-1792 Newfoundland were from the English West 

countrym4' Put simply, the island had a propertied class 

dominated by one religious faction and a labour force supplied by 

another. One of the consistent tenets in imperial policy toward 

Newfoundland was the airn to prevent surplus labour from 

41 See above, Chapter Six, and Matthews, Lectures on the  K i s t o r y  of 
Newfoundland, pp. 14 9-60. 



accumulating during the winter. Merchants, planters, and their 

legitimate servants were never prohibited from settling on the 

island. But servants who lived in Newfoundland without a written 

contract to serve under a master were referred to as dieters, a 

designation that linked idleness with a propensity for crime and 

social unrest. 42 

In 1764 Governor Palliser promulgated a penal code designed 

to control the mobility of labourers, most of whom were Irish 

Catholics, In a series of orders published together as a single 

decree, Palliser imposed three oppressive restrictions on Roman 

Catholics: they were not to overwinter in a community where they 

had not worked the previous summer; no more than two men could 

live in a single house together, unless they had a Protestant 

master; and they were prohibited from keeping a public house or 

retailing liquor. hirther, no one was permitted to give dieters 

room and board during the winter, while al1 men and women deemed 

to be disorderly or useless were to be punished under the 

Vagrancy Act and deported f rom ~ewfoundland. 43 This proclamation, 

which magistrates were to read at Quarter Sessions each year, was 

renewed by Governor Byron in 1770.44 Enforcernent varied 

42 Headr Eighteenth Century  Newfoundland, pp. 82-100; Handcock, 
O r i g i n s  of English S e t t l e m e n t  i n  Newfoundland, pp. 91-120. 

4 3  PANLf GN 2/1/Ar vol. 3, p. 272 (governor8 s decree, 31 October 
1764). Palliserts initiatives are examined above, in Chapter Five. 

4 4  PANLr GN 2/1/Ar vol. 4, p. 285 (re-issuing of Palliserr s decree, 
1770) . 



according to administrative initiative, for governors and 

surrogates enforced or ignored regulations as they saw fit. 

Palliser8s Act of 1775 codified the regulations that had 

been previously left to the governor's discretion. It prohibited 

labourers who were not indentured servants from remaining on the 

island after the summer fishery had ended. Masters were not 

allowed to ship seamen or fishermen to Newfoundland without first 

entering into a written agreement, signed by both parties, 

stipulating the servants' wages, conditions of service, and date 

of termination. The statute required masters to reserve or deduct 

from their servants' wages an amount (not to exceed forty 

shillings) sufficient to pay for their passage home, The 

intention was clearly to rid the island of potential dieters: 

[Sluch hirer or employer shall, at the end of each fishing 
season, or at the expiration of the covenanted time of 
service of such seaman or fisherman, pay, or cause to be 
paid, to the master of a passage or other ship, who shall 
undertake or agree to carry such seaman or fisherman home to 
the country whereunto he be10ngs.~' 

Most of these men were Irish Roman Catholics, a fact lost on no 

one in the eighteenth century, Fear of social unrest underlaid 

the desire to control rnasterless men. Poverty, lawlessness, and 

Irishness were inexorably linked in the minds of many who, like 

d 5  15 Geo. III, c. 31, S.  13 (1775). 
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the rector at Trinity, believed, "necessity obliges the Irish to 

mob frequently 

Whippings i n  the Outport D i s t r i c t s  

The heavy use of whippings instead of other secondary 

punishments, such as transportation, did not mean that the penal 

regime was lenient. The courts ordered public whippings for a 

wide range of misdemeanours, from assault to simple breaches of 

the peace. Over three-quarters of al1 whippings - the punishment 

given most often to offenders convicted of theft - involved more 

than twelve lashes by the cat-0'-nine-tails, Roughly half of the 

incidents of whipping entailed the punishment of various forms of 

property offences. About thirty per cent were for a range of 

other transgressions, such as assault and various public 

offences. And a fifth were inflicted in cases that clearly 

involved disciplining servants, punishing a range of actions that 

came under the rubric of insolence toward their masters. Whipping 

had two chief characteristics: it was never used to punish an 

offender from the propertied classes; and its use was neither 

consistently nor completely recorded in the minute books. 

4 6  United Society for the Propagation of the Gospel, Calender of 
Letters, p.  152. 



Table 7.3, W h i ~ ~ i n a  at the District Courts 

- - 

T o t a l  I Type o f  Offence Flogging, 1 unnumbered lashes 13-39 1 lashes 

Receiving s t o l e n  

id l enes  s 

I Breach of 
contract ,  
desertion 

I Assault and 
ba t t ery  

Breach o f  peace, 
r i o t i n g / a f  f ray 

1 Drunkcnncss 1 

1 Sodomy 1 

From the perspective of the magistracy, whipping was seen as 

a defining feature of the naval state. When Sir James Mackintosh 

gave a speech in the House of Cornons in favour of reforming the 

islandps legal system, a former naval surrogate rose to give one 

of the few first-hand accounts of how corporal punishment was 

used by the courts. According to Hansard's Parliamentdry Debates:  

Un known 

Al1 offences 10 
F e r  O f  fender, by sentence.  
Source: s e e  Appendix B 



Sir 1. Coffin said, he was many years ago in Newfoundland, 
and never saw any law there but the cat-0'-nine-tails. He 
was a surrogate himself, but he never ordered more than a 
dozen lashes . 47 

Representatives from the island's reform cornmittee, who had been 

sitting in the gallery, printed a slightly different account: 

Sir. 1. Coffin gave his testimony to the defective system of 
the Surrogate Courts. He had himself been a Surrogate. The 
mode of proceeding was, whenever the Surrogate or Admiral 
went on shore at any of the settlements, he took a 
boatswainfs mate with him, and when any of the persons 
engaged in the fishery was brought before him for any 
offence, he ordered him a dozen lashes, and then sent him 
back again on board his fishing boat. That was the law in 
his time? 

Coffinfs emphasis on the number of lashes reflected the fact that 

naval officers were not formally permitted to summarily inflict 

more than twelve - in practice, captains typically ordered up to 

twenty-four lashes for minor offences - and the MP probably did 
not want to implicate himself in a technically illegal acto4' 

Clearly, in Coffinfs mind, magistrates relied upon whipping as a 

basic tool in their day-to-day work. 

4 7  Parliamentary Debates, New series, vol. 5, p. 1016 (28 May 1821). 
See also Journals of the House of Commons, vol. 76 (28 May 18211, p. 
388. 

4 8  Anon, A Report of Certain Proceedings of the Inhabi tants of the 
Town of Saint John, in the Island of Newfoundland, wi th the v i e w  to 
obtain a REFORM of the LAWS, more particrtlarly in the mode of their 
administration, and an INDEPENDENT LEGISLATURE (St . John' s : Printed 
by Lewis Ryan, l82l), p. 37. 

4 9  On the regulations governing the use of whipping on warships, see 
Rodgex, Wooden World, pp. 218-21. 



From the standpoint of the English establishment, serving as 

a magistrate in Newfoundland represented the dirty work of 

colonial administration. When the niece of Major John 

Cartwright, who had been a naval lieutenant stationed at 

Newfoundland from 1766 to 1770, edited her uncle's papers, she 

dismissed his entire tenure as a surrogate judge: 

Without entering into a detail of the petty disputes among 
so mixed a set of persons as would naturally compose the 
population of a colonial fishing station, it may merely be 
observed, that he fulfilled the duties of his irksome office 
with that spirit of patient investigation, that anxious 
regard for truth, which accompanied every act of his life.'' 

Views of the judicial system depended largely upon the author's 

social position. As Chief Justice Reeves himself confessed in 

1791, many of the officers and officials brought with them a 

preconceived prejudice against coarse merchants and masters, 

though this usually faded after a year or so. Reeves claimed that 

spending a summer on the island had changed his mind entirelye51 

Contemporaries were well aware of the social tensions that 

underscored the use of corporal punishment. Two manuscript 

accounts illustrate the range of attitudes toward disciplining 

servants. The first, provided by a visiting physician, has been 

cited approvingly by liberal historians. It linked the plight of 

servants directly to the island's lack of proper institutions: 

F. D. Cartwright , ed., The Life and Correspondence of Major 
C a r t w r i g h t  (vol. 1, New York: Augustus Kelly, 1969 rep. of 1826 ed. ) ,  
p. 31. 

51 PANL, CO 194/38, p. 305. 



The common fishermen..,are hired from ten to thirteen pounds 
for two summers and one winter, but as the merchants cannot 
employ so many of them by ten thousand in the winter, as 
they can during the fishing seasons, of course they must 
either stay there, and starve, or return home ... finding 
himself in this melancholy situation, cut off from al1 hope 
of ever being able to provide for a family, or old age, by 
continuing where he is deprived of the laws of his country, 
and every other blessing indulged by every wise, and 
equitable govern~nents.~~ 

Conversely, Benjamin Lester, arguably the most powerful merchant 

in Newfoundland, offered a harsh indictment of how punishment was 

not serious enough. Comparing the English fishery with the 

French, he wrote in his diary: 

It's no wonder the French beat us in the fishery, their 
wages is not quite to ours by one quarter, their boats and 
craft not half the expense, and their crews under such 
regularity, that if a fisherman sleeps on the ledge and is 
caught, he is liable to have what punishment the captain 
[may] please to inflict on him, even to break a limb, if 
done while he is asleep, and no law to injure him. This is a 
vast difference, when Our villains will neglect going out 
and when out, sleep when they please, can give surly answers 
if the master finds fault, and at last be obliged to pay 
them wages, notwithstanding such neglects? 

A third, rather shrewd observation was made by Edward Burd, a 

visiting Scottish supercargo, Burd summed up the island's fishery 

as having extremely expensive provisions, relatively costly 

52 Gardner, Observations Made on the Fisheries, and Goverment of 
Newfoundland, p. 29. For an example of the use of t h i s  source by whig 
historians, see Prowse, History of Newfoundland, pp. 356-57 .  

53 Lester Diary Mss., 30 July 1767. Spelling and punctuation have been 
modernized. 



labour, and clearly arduous working conditions. He affirmed, 'the 

very honestest of them will cheat you if he can handso~nely."~~ 

From the viewpoint of servants facing the prospect of the 

lash, however, the administration of law loomed ominously. 

Floggings of more than a dozen lashes by the cat-0'-nine-tails 

instilled a variant of terror as real as public executions. In 

the aftermath of Captain Pellewts proclamation on the Ferryland 

riotersr several of the men who had absconded tried to strike a 

deal: they would give themselves up if the magistrates promised 

not to have them whipped. The justices of the peace allowed the 

request on condition that the men board a ship headed to Ireland 

at the f irst opportunity. 55 

On the other side of the judicial fence, there existed at 

least some resistance to participating in corporal punishments. 

In 1785 a constable in Bay Bulls refused to carry out a court 

order to whip an offender. The report sent to Governor Campbell 

revealed how the use of whipping had become a fixture of the 

islandf s legal regirne. Forced to find some justification for 

ordering the constable to personally carry out a whipping, the 

justice of the peace asked several settlers who had previously 

served as constables. He informed Campbell that they had al1 

5 4  Pmf NR/Vault 97108/EX8, "Extracts Taken from a Journal of a Voyage 
to Newfoundland, in 1726-27 on the Ship Christian of Leith." Entry 
for 22 September 1726. Spelling and punctuation have been modernized. 

55 PANL, GN 5/4/C/l, Ferryland District (minutes for 3 & 25 October 
1788). 



declared that it had been customary for the constable to punish 

delinquents when no other person could be p ~ o c u r e d . ~ ~  In spite 

of the magistrate's protest, the constable still refused to whip 

any off ender. 

Punishment and Master-Servant Relation8 

It is impossible to separate punishment from the broader 

process of disciplining servants. Masters prosecuted servants for 

offences such as theft as a means to enforce their authority in 

the workplace. At the Trinity suxrogate court in 1766, for 

example, a master prosecuted his servants for stealing 

provisions. The case was clearly framed in terms of securing 

protection from unruly servants: 

Complaint was made by W. Jones of English Harbour against 
Math. Moor, Richard Parsons and Wlm Watts for breaking open 
several tirnes his storehouse and thence stealing rum, his 
property which gave him cause to suspect fie had been a great 
sufferer by those villains as two of them were his own 
servants. Math. Moor and Rich Parsons freely confessed that 
the charge was true and said Parsons made oath that Watt was 
in on one of the thefts an accomplice when two quarts of rum 
were stole and it appearing by the report of his rnaster 
Jones as well as by his own acknowledgment that he (Watt) 
had many times been guilty and received punishment for 
theft. 

The magistrate took this opportunity to send a message to the 

community : 

It was ordered that in order to deter al1 servants from such 
practices for the future that Math. Moor and Rich Parsons 
shall receive two dozen lashes with a cat of nine tails on 

5 6  PANL, GN 2/1/A, vol .  10, pp. 154-55. 



their bare backs at the common whipping post and that the 
said Richard Watts being an old and hardened offender shall 
as a more severe example receive at the same time and in 
like manner three dozen lashes 

The courts did not draw on the law of master and servant to order 

whippings in cases of theft, but the punishment functioned 

effectively to discipline workers. 

The statute law of master and servant did provide for 

punishment in cases of breach of contract. Palliser's Act of 1775 

contained a wide range of provisions regulating master-servant 

 relation^.'^ Masters were prohibited from bringing servants to 

Newfoundland without the governor's permission (S. 12). Al1 

servants were to have a written contract which, if a dispute 

arose, the master was obliged to produce in court (ss. 13 6, 15). 

During the period of service, masters were forbidden from 

advancing servants more than half their wages, forty shillings of 

which was to be withheld to pay for the servants' passage home at 

the expiration of the contract (ss. 13-14). Al1 of the fish and 

oil produced by the masters' fishing operation were liable first 

for the payment of servants' wages ( S .  16) . 
Any servant who willingly absented himself without 

permission - or neglected or refused to work according to the 

terms of the contract - was to be fined two days pay for each day 

'' Jones v .  Moor et al., 27 September 1766, Trinity District (PANL, GN 
5/4/B/l). 

5 8  15 Geo. III, c. 31 (1775). The context of Palliser's Act and the 
island's historiography are discussed above, see Chapter Five. 



of absence or neglect of duty. Those who absented themselves 

without leave for five days were deemed deserters and thereby 

forfeited al1 of their wages to their master, Surrogates and 

justices of the peace were empowered to issue arrest warrants for 

deserters and, on the oath of at least one creditable witness, to 

confine them in prison until the next sitting of the surrogate 

court or court of session. Convicted deserters were liable to be 

publicly whipped as vagrants and shipped back to their country of 

origin ( S .  17) . Lastly, the district courts of session and the 
St. John's vice-admiralty court were empowered to hear and 

determine any wage dispute or offence committed by masters or 

servants against the Act's provisions (S .  18) . 
Newfoundland historians have focused on the wages and lien 

system in Palliser's Act, but the salient aspect of the law of 

master and servant was the effective criminalization of breach of 

contract. Justices presided over the enforcement of a penal 

regime that employed whippings to punish actions that threatened 

the master's authority. Sean Cadigan has argued that in spite of 

the provisions in Palliser's Act for whipping servants for breach 

of contract, "local courts chose to ignore them."59 The problem 

with this argument lies not in its inaccuracy - Cadigan's 

monograph deals primarily with the post-1791 legal regime in 

5 9  Cadigan, Merchant-Settler R e l a t i o n s ,  p.  8 4 .  Cadigan makes this 
daim based on his sample of the Harbour Grace district cour t  records 
a f t e r  1787. 



410 

Conception Bay - but in the broader assumption that magistrates 

were somehow reluctant to discipline servants in the eighteenth 

century. 

The danger of ignoring the 

corporal punishments to discipl 

use of whipping and other 

ine servants extends beyond t 

narrow confines of legal history. Cadigan concludes that the 

pressures engendered by the judicial resistance to enforce 

servant discipline eventually undemined the system of wage 

labour and contributed to the rise of the family fishery in the 

nineteenth century. Servants won an overwhelming proportion of 

their suits to recover wages, thus placing their masters, who 

were typically planters, in an increasingly untenable financial 

position. With indentured labour becoming increasingly 

unattractive, fishermen turned to their family and kin to supply 

the bulk of the labour needed for fishing ope ration^.^^ 

Newfoundland was practically unique, therefore, in that the 

potential for judicial repression of indentured labour was never 

realized. Cadigants work forms part of a broader reaction in 

Newfoundland historiography against what is seen as 

liberal/marxist myths of class oppression. In other words, the 

60 Cadigan, Merchant-Settler Relations, ch. 5. 



scale is now tipped in favour of stressing servants8 rights over 

labour discipline. 61 

However, eighteenth-century Newfoundland did not diverge 

from the trend in the Anglo-American law of master and servant to 

criminalize breach of ~ontract.~~ In the first place, servants in 

other districts did not fare half as well as those in Harbour 

Grace in the late-eighteenth century. In Trinity, servants 

initiated three-quarters of the total actions, but they never won 

more than half of the total suits from 1765 to 1790. The 

frequency of master-servant disputes brought before the district 

courts waned as the fishery's reliance on wage labour started to 

decline. During the heyday of the migratory fishery, the 

goverment was particularly concerned over the flow of labourers 

into Newfoundland. It is therefore not surprising that sixty per 

cent of the total master-servant cases in Trinity occurred in the 

61 Thus, in a recent review article, Olaf Janzen asserts: "Recent work 
by Sean Cadigan, Peter Pope, John Crowley and others...indicates that 
'debt  slaveryff which did come to characterize the relationship 
between fisherman and merchant in the nineteenth and twentieth 
centuries, was far from absolute in the eighteenth century, and that 
the emerging truck system was a mutually beneficial relationship, if 
not necessarily an equitable one. To employ words like %lavesf is to 
perpetuate an outmoded mythology." See Olaf Janzen, "Response to 
Gari ield Fizzard8 s essay, \Newfoundland* s First Known School, 
Newfoundland Studies XI, 1," in Newfoundland Studies 12, 1 (Spring 
19961, p. 52. Emphasis added. 

62 See Douglas Hay and Paul Craven, "Master and Servant in England and 
the Empire: A Comparative Study," L a b o u r / L e  Travail 31 (Spring 19931, 
pp. 175-84; Paul Craven and Douglas Hay, ''The Criminalization of 
'Freef Labour: Master and Servant in Comparative Perspective," 
Slavery 6 Abolition 15 (1994), pp. 71-101. 



1760s, when Irishmen from 

Newfoundland in search of 

Leinster and 

work. 63 

Munster flocked to 

Table 7.4. Verdicts in Master-Servant Cases in Trinity, 1765-1790 

The naval surrogate in Trinity from 1766 to 1770 was 

Lieutenant John Cartwright, commander of HMS ~ u e r n s e y . ~ ~  A 

vigorous administrator, Cartwright maintained excellent relations 

with the English fish merchants: during this period Benjamin 

Lester never lost a major suit. In 1766 Lester brought an action 

against Edward Cole for refusing to ship himself (Le. agree to 

carrying out an indenture) and another servant for deserting his 

service. Lester's offer of three pounds was considered charity in 

a season that witnessed a glutted labour rnarketO6' Both 

years 

, 
1765-70 

1771-75 

1776-80 

1781-85 

1786-90 
C 

Total 

63 Head, Eighteen th  Century  Newfoundland, ch. 7 .  

64 On Cartwright's tenure as a surrogate, see Cuff, ed., D i c t i o n a r y  of 
Newfoundl and and Labrador Bi ograph y, p. 5 3. 

Source: See Appendix B 

for servant 

16 

7 

1 

2 

1 

27 

65 See Gordon Handcock, The Story of Trinity (Trinity, NF: Trinity 
Historical Society, 1997), esp. pp. 10-12, 61-62. 

for master 

22 

5 

1 

4 

1 

33 

servant ordered 
to be whipped 

5 

1 

O 

2 

O 

8 

case dismissed 

3 

2 
J 

O 

O 

1 

6 



defendants were seen as part of a dangerous group of idle 

Irishmen. Lieutenant Cartwright ruled, 

In order therefoxe to suppress such wick'd  practices and 
intolerable idleness it is hereby ordered as an example to 
others that the said Cole and Mahany shall at the common 
whipping post receive on their bare backs two dozen lashes 
each with a cat of nine ta il^.^^ 

This decision enforced a paternalistic law of master and servant. 

In effect, surplus labourers had to accept any contractual terms 

offered to them under threat of corporal punishment and 

deportation as vagrants. 

Paternalisrn Reconsidered 

Magistrates used a variety of sanctions to punish those who 

transgressed the local social order. Servants enjoyed conditional 

privileges, not inalienable rights: what paternalism granted it 

could also take away. In using the term paternalism, 1 follow the 

approach taken by Gerald siderO6' According to Sider, the 

seemingly-mutual, persona1 ties between masters and servants 

66 L e s t e r  v. C o l e  d Mahany, 1 November 1766, Trinity District (PANL, 
GN 5/4/B/l). 

'' Gerald M. Sider, C u l t u r e  and Class in Anthropology and History: A 
Newfoundland Illustration (Cambridge: Cambridge University Press, 
1986). Sider's work contains a number of flaws - he oversimplifies 
aspects of the island's early fishery and government - and 
Newfoundland historians, led by Sean Cadigan, have vociferously 
rejected his conclusions. That being said, Sider's provocative 
monograph remains one of the most penetrating studies of Newfoundland 
society. His mode1 of paternalism provides a particularly usefui 
means for understanding master-servant relations in the eighteenth 
century. For a review of the historiography, see Bannister, "The 
Issue of Class in the Writing of Newfoundland History," pp. 134-44- 



masked a fundamental imbalance in material power. Sider's model 

offers a highly useful framework for studying social relations 

generally and the administration of law in particula~.~~ Zn an 

incisive analysis of paternalistic authority, he examines the 

process by which a master provided food and drink (over which 

masters often had a monopoly) to his servants during holidays in 

the late-eighteenth century. Siderfs analysis directly bear on 

the study of law and custom: 

The food, if not the drink, conveyed a double message: He 
was the source of what they ate, and he was the source of 
the special food for special occasions. In the context where 
labor served 'by the custom of the fishery," and where 
servants and masters had their rights and claims adjudicated 
time after time in the courts by reference to the "custom of 
the fishery," it is not insignificant that masters would 
mediate, with so basic a symbol as food, servants8 customary 
occasions. 69 

Whether or not a merchant or planter acceded to a servant's 

request or periodically acted altruistically is not the point: 

what matters, at bottom, is that such decisions were almost 

exclusively within the master's dis~retion.'~ 

68 For a critique of the traditional model of paternalism, see Douglas 
Hay, "Patronage, Paternalism, and Welfare: Masters, Workers, and 
Magistrates in Eighteenth-Centusy England," International Labor and 
Working-Class History 53 (Spring l998), pp. 27-45. 

69 Sider, Culture and Class in Anthropology and History, p. 5 5 .  

70 This approach differs from the model of paternalism used by Bryan 
Palmer and Sean Cadigan, both of whom lay greater stress upon 
reciprocity and communal links. See Bryan Palmer, Working Class 
Experience: Rethinking the History of Canadian Labour, 1800-1991 (2nd 
ed. Toronto: McClelland & Stewart, 1992), pp. 41-48; Cadigan, 
Merchant-Settler Relations, pp. 83-86 & 116-20. In eighteenth-century 
Newfoundland - particularly from 1750 to 1775, when the reliance upon 



To be sure, Governors routinely responded favourably to 

petitions for wages and redress for breach of contract. But these 

choices were the prerogative of the governor, his surrogates, and 

the justices of the peace. Such discretion can be plainly seen in 

Governor Byron's orders to Robert Carter, the justice at 

Ferryland, in response to a servant's petition: 

You will enquire into this matter and see him paid if no 
reasonable objection appears thereto, [servants] taken il1 
after they are shipped must be taken care of by their 
masters and be paid their wages at the expiration of their 
the: likewise being an Act of Providence and not of theirs, 
yet where circumstances shall be made appear against 
servants, who shall abuse an indulgence of this sort, by 
feigned sickness or sickness brought on by drunkenness the 
masters may deduct two days for one of every day neglected 
of their dutyO7l 

Allowing such indulgences meant neither that magistrates were 

recognizing a legal right, nor that servants necessarily felt 

beholden because of such treatment. 

As a group of servants on the Southern Shore discovered in 

1790, benevolence and discipline were flip sides of the same 

coin. Suspected of having stolen some salt codfish from a 

merchant's flake, twelve men were examined by the local justice 

of the peace. Three of them confessed and were convicted of 

larceny, but the merchant recommended one man, who was his 

indentured labour was a t  its peak - many o f  the in s t i tu t i ons  o f  
bourgeois soc ie ty  which worked t o  enforce moral regulation and 
ver t i ca l  s o c i a l  bonds (e.g. clergy and churches) had not yet become 
entrenched. 

'' PANL, GN 2/1/A, v o l .  4 ,  pp. 263-64. Emphasis added. 



servant, for mercy because he was "an old man hitherto bearing an 

exceeding good ~haracter."'~ While the court sentenced al1 three 

to be deported to Ireland, it gave one of them an additional 

sentence: 

Decreed that Thomas Quinn be punished with twenty four 
lashes on his bare back, as follows, viz. eight at the point 
beach, eight at the north side room, and eight at the court 
house, and to walk from place [to place] with a fish hung 
round his ne~k.'~ 

There is no evidence to suggest that Quinn was any more guilty of 

the crime than his two accomplices. The determining factor behind 

the decision to whip him instead of the others was simply the 

prerogative of the bench, which followed the lead of the 

complainant. From the servants' perspective, the capriciousness 

of paternalism rneant that they had little influence over their 

fate when they entered the courtroom as defendants. If they were 

granted mercy, it was due to the whim of magistrates and masters 

who together selected those worthy of special 

As Greg Dening points out, the incidence 

violence cannot simply be counted but must be 

consideration. 

of j udicial 

measured in terms 

'' The minutes stipulate that Patrick Lundrigan was a servant of the 
merchant whose fish had been stolen, and the other two men - Roger 
Dullahanty and Thomas Quinn - may also have been working under the 
complainantfs direction. The men testified that they had been drunk 
the night of the theft and could not remember exactly what they had 
done. 

73 Hill V. Quinn, Dullahanty, and Lundrigan, 14 October 1790, 
Ferryland District (PRL, 340.9/N45, VT, Rare Books). The original 
information had been taken by Henry Sweetland, a local JP, who issued 
a search warrant and then examined the suspects. The hearing and 
sentencing took place two weeks later, at a forma1 sitting of 
Sweetland and two other justices of the peace. 



of social impact. The bare numbers of punishments - which were 
not inconsiderable in eighteenth-century Newfoundland - mattered 
less than the context in which they o ~ c u r r e d . ~ ~  Magistrates at 

times explicitly cited the threat of corporal punishment in order 

to discipline servants. In Ferryland 1785, for example, James 

Kane brought an information against three of his servants for 

refusing to work. The court ruled that the men were guilty of 

disobeying their mastersf orders; they were each fined two days 

wages and ordered to return peaceably to their duty. If any 

future complaint should be made, the servants were to be 

summarily ~hipped.'~ Legal power could be wielded as much by 

sheer intimidation as by individual acts of judicial violence, 

and the spectre of punishment and brutality penetrated deeply 

into the mentalité of maritime life. This did not mean that state 

law and class oppression became one and the same thing? Rather, 

7 4  Dening, Mr. Bligh's Bad Language, esp. pp. 113-115. On this point 
see also E.P. Thompson, "Folklore, Anthropology, and Social History," 
Indian Historical Review 3 (1977), p. 255.  

75 Kane v. Colbert e t  al., 30 August 1785, Ferryland District (PRL, 
340.9/N45, VT, Rare Books) . 
7"he fact that punishment was rooted in class did not mean that it 
was determined by it. The careful employment of penal sanctions in 
Newfoundland conflicts somewhat with the mode1 advanced by Marcus 
Rediker. The difference between my position and Rediker8s is one of 
degrees, Where Rediker sees what amounts to naked class conflict 
between workers (violent popular resistance) and capital (violent 
legal repression), 1 would argue that Newfoundland magistrates were 
far more circumspect in their use of corporal punishment. What made 
whipping so effective was not its indiscriminate application but 
rather its deliberate calibration in response to varying local 
conditions. See Marcus Rediker, Between the D e v i 1  and the Deep Blue 
Sea : Merchant Seamen, Pirates, and t h e  Anglo-Ameri can Maritime World, 
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magistrates carefully measured their responses to crime, unrest, 

and disobedience using an array of penal tools. 

Four court actions brought in the space of a year in Trinity 

displayed the multiple faces of paternalistic authority. First, 

in May 1755, John Stanweth, a ship's carpenter, complained that 

John Goold, a fishing servant, had struck him in the face, In 

response, Thomas Warden, the local justice of the peace, ordered 

Goold to receive a dozen lashes at the whipping p~st.~' At the 

next sitting of the court, Benjamin Lester alleged that John 

Walden, one of his servants, had been drunk and ill-behaved, 

According to the rnemorandum, 

The next day John Walden d o m  upon his knees in publick 
Company and acknowledge[d] what he had said to be false and 
asked Mr, Lester's pardon and it was forgiven him upon 
condition not to be guilty of the like for the future. The 
above was done before me Thomas Warden justice,7e 

This act of contrition symbolized the potent mix of retribution 

and mercy, of persona1 relations and public authority, which 

suffused the administration of law, The third example occurred in 

November 1755, when the servants' contracts were being settled. 

John Brock brought an information against one of his servants for 

refusing to go to sea, The magistrates issued a warrant for the 

1700-1750 (Cambridge: Cambridge University Press, 1987), ch. 5. 

" Stanweth v.  Goold, 30 May 1755, Trinity District (PANL, GN 5/4/B/1, 
box 1 ) .  

Lester v. Walden, 18 June 1755, Trinity District (PANL, GN 5/4/B/1, 
box 1 ) .  



m a n  t o  re tu rn  t o  work and, i f  he d id  not,  au thor ized  Brock t o  

s e i z e  h i s  servant ' s  ches t ,  c lothes ,  a s  w e l l  as any other  

property,  and "turn him out  of doors and no t  a l low him any 

v i c t ~ a l s . " ~ ~  Such a t h r e a t  loomed p a r t i c u l a r l y  l a r g e  a s  winter 

approached and t he  se rvan t  would have been ha rd  pressed not  t o  

r e l e n t .  Lastly,  i n  February 1756, Warden recorded t h a t  John 

Johnson was put i n t o  t h e  s tocks fo r  being drunk and abusive 

toward h i s  master.'' As calcula ted  examples i n  a s m a l l  community, 

such inc idents  were more than s u f f i c i e n t  t o  e s t a b l i s h  an 

e f f e c t i v e  penal code. 

As the  f i s h i n g  season progressed through t h e  summer, 

j u s t i c e s  of t he  peace and naval surrogates  became drawn i n t o  

d i spu tes  between masters  and servants  o r  among p l an t e r s  and 

merchants. The l a t t e r  concerned roughly l e g a l  equals  - or,  a t  t h e  

very l e a s t ,  those f o r  whom f i n e s  o r  a r b i t r a t i o n  w e r e  used ins tead  

of whippings - but  t h e  former was d i s t i n c t l y  t h e  t e r r a i n  of t h e  

magistracy. Like j u s t i c e  i n  many colonia l  t e r r i t o r i e s ,  the bulk  

of business before t h e  cour t s  involved minor s u i t s  fo r  debts  less 

than £75 o r  p e t i t i o n s  f o r  unpaid wages under f;25.81 Petty 

'' Brock v. Sargent, 1 2  November 1755, Trini ty  D i s t r i c t  (PANL, GN 
5 / 4 / B / 1 ,  box 1). 

S e e  the minutes  fo r  15 February 1756, Trinity D i s t r i c t  (PANL, GN 
5 / 4 / B / 1 ,  box 1). 

For a sense of the economic relations (i.e. debt, credit, and 
contracts)  and the judicial  business typical ly  brought before courts 
i n  f ishing communities, see Daniel Vickers, Farmers and  Fishermen: 
Two C e n t u r i e s  of Work in Essex County, Massachusetts, 1630-1850 



cornplaints raised by disgruntled servants and masters comprised 

much of what justices of the peace faced year after year. 

Many of the suits brought before the courts each autumn were 

the climax of a running battle that can be discerned only through 

an extended case-study. In 1773 Walter Welch presented a petition 

to the surrogate court in Ferryland detailing how he had been 

beaten and unfairly dismissed by his master, William sa un der^.'^ 

Contracted to work as a splitter, Welch had arrived in Ferryland 

the previous May, After returning from his first fishing voyage, 

he was ordered to work with the shore-crew washing fishoE3 

Saunders admonished him for doing a poor job and struck him two 

or three times, upon which Welch complained to Robert Carter, the 

local justice of the peace. Summoned to explain the beating, 

Saunders told Carter that the next time he thought Welch deserved 

it, he would beat him even worse, Welch asked to be released from 

his contract, but Saunders refused, claiming that Welch was a 

good splitter and he could not do without him. Welch then 

allegedly skulked away and hid himself. Saunders remonstrated to 

(Chape1 H i l l :  I n s t i t u t e  of  Early Arnerican History and Culture, 19941, 
pp. 150-203. 

'* Welch v. Saunders,  11 September 1773, Ferryland D i s t r i c t  (PRL, 
34O.g/N45, VT, Rare Books). 

O 3  Welch was apparently contracted by Saunders i n  Ireland. Whether he 
had worked previously i n  Ferryland is uncertain, but he probably had 
some experience, s i n c e  s p l i t t e r s  required a r e l a t i v e l y  high degree of  
s k i l l .  T o  be forced t o  work ashore washing f i s h  would have been an 
i n s u l t  to any experienced s p l i t t e r .  
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Carter, who ordered a fine of three shillings for each day Welch 

neglected his duty. 

Some time later another altercation occurred when Welch 

returned the key to the provisions chest. Saunders apparently 

thought too much had been taken and ordered Welch to go to sea 

again. The next morning he commanded Welch to cut wood and 

afterwards refused to allow him to bring his clothes to the 

washer-woman. Ordered back to work, Welch refused on the grounds 

that it was a Sunday. His master then pushed him into his house 

and struck hirn twice on the nose; he ran outdoors but was struck 

on his side and collapsed, bleeding over the dirty linen he was 

still carrying; seeing this, Saunders kicked it into the dirt. 

The next morning Welch again went to Carter. Saunders informed 

Carter that Welch had refused to work and was "otherwise very 

saucy for which reason he struck hirn." He said he was now willing 

to release his servant from his indenture, but Welch maintained 

he would serve his whole time and then have his wages. 

But Carter would have none of this and gave Welch his 

clearance. He asked for the shipping paper, which Welch refused 

to give up, and Carter replied that if he did not deliver it 

within twenty-four hours, he would be flogged. At the surrogate 

court - where Captain James Howell Jones presided alongside 

Carter - Welch was found to be 'a very troublesome and litigious 

person and has several times neglected his duty." The court 

sentenced him to receive corporal punishment and to be paid only 
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for the time he had done his duty. For the assault Saunders was 

fined three pounds. While a cursory reading of this decree might 

suggest a simple case of punishment for insolence and a fine for 

assault, the dispute between Welch and Saunders had encompassed 

specific grievances over an entire fishing season. Through the 

use of violence, the law (rules for neglect of duty), control of 

work conditions, and then violence again, Saunders reacted to 

perceived instances of substandard performance, desertion, 

improper use of provisions, and refusa1 to work. In response, 

Welch sought redress through the law (by appealing to justice 

Carter) , objected to unfair work conditions, complained again to 

Carter, and then petitioned the surrogate court. Carter 

discharged his office according to the customs of the country, by 

which he tried to arbitrate the dispute, then fined Welch for 

desertion, and finally used the threat of flogging. None of these 

proceedings would have been recorded if Welch had not petitioned 

the visiting naval surrogate. Unfortunately for Welch and 

countless other servants, in such cases the surrogate courts 

consistently upheld the authority of the local justice of the 

peace. 
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Conclusion 

Whipping was a hallmark of the naval state. It occupied a 

central place in the legal culture of eighteenth-century 

N e w f  oundland. In many respects, the islandf s f ishing servants 

were in a position sirnilar to the convicts in New South Wales. In 

both cases a class of labourers worked under an indenture and 

penal code designed to ensure discipline through exemplary 

punishment. The cat-of-nine-tails was a feared tool of repression 

when used to effect: punishment was highly discretionary; 

decisions about when and how to punish servants remained the 

prerogative of individual masters and magistrates, They made 

their decisions based on the common law, local customs, and 

paternalistic authority. 

Two basic forces shaped the use of non-capital punishments 

in Newfoundland. The limited administrative infrastructure 

available in the eighteenth century meant that local government 

could not embark on large-scale initiatives such as prison- 

building or the frequent use of transportation, both of which 

required funds beyond the means of the naval state. Without a 

local legislature in which to pass bills of appropriation, the 

islandfs government had to rely upon the taxes periodically 

approved by ad hoc committees and raised by the district 

magistrates. The courts still enjoyed a range of options in 

meting out noncapital punishments, from banishment to the stocks. 



In practice, judges and magistrates displayed an overwhelming 

preference for two types of punishment: fines and whippings. 

While the former represented an expedient means to raise funds 

l o c a l l y ,  the latter formed the primary tool of discipline. 

Second, the magistracy deliberately used noncapital 

punishments to reinforce the social order in local communities. 

Designed to discipline unruly servants as much as to castigate 

offenders, punishment reflected both the island8s culture and its 

relations of production. Planters and merchants were never 

subjected to whippings, while the threat of corporal punishment 

hung over everyone else working in the fishery. Additionally, the 

naval state targeted Irish Roman Catholics generally and dieters 

in particular: edicts of toleration could not mask the fact that 

aspects of the religious penal laws remained in force prior to 

1829. As part of the cultural transference from the royal navy to 

the island's fishing society, whippings comprised a central 

feature of the penal regime. Naval justice had become such an 

integral facet of the judicial system that no one publicly 

questioned its role until the 1820s, when reformers first 

portrayed it as a symptom of tyranny. To those living in the 

eighteenth century, the cat-08-nine-tails was part of the customs 

of the country - no less legitimate than the naval state itself. 



This study began with the premise that eighteenth-century 

Newfoundland needs to be studied on its own terms. It has 

rejected the view of nineteenth-century reformers who condemned 

this period for their om narrow political purposes, as well as 

those modern scholars who have accepted such polemics at face 

value, Although historians have overturned many misconceptions 

about the islandts economy, the legacy of the Whig perspective of 

law and goverment continues to skew Newfoundland historiography: 

the image of corrupt fishing admirals and quarter-deck justice 

represents one of the enduring national myths of Newfoundland. 

Evolutionism in whatever guise - whether the focus on the delayed 

transition to industrial capitalism, or the less-sophisticated 

description of the taming of the maritime frontier - insists on 

irnposing a false cohesion on developments which were complex and 

subject to pressures alien to the 1830s. The first concern of 

this dissertation has been to reconstruct, at least in part, the 

structure, growth, and operation of a system of governance that 

survived basically intact for a century. 

This undertaking bears not only on Newfoundland history, but 

also on the broader study of the pre-industrial colonial state. 

It affords an instructive case-study in which to examine the 

function of customary sources of law and authority, The 
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development of what 1 have temed a "naval state" demonstrates 

the need to widen the orthodox view of regulation to include 

custom and common law as potent legitimizing forces. Statute law 

was never the dominant means through which state power was 

organized. Customary arrangements could function as effectively 

as the panoply of English law established in other colonies; the 

absence of the standard array of forma1 institutions did not 

necessarily produce an enfeebled state. Newfoundland was not 

unique in this respect: al1 British colonies had informal 

networks which played key roles in political as well as judicial 

administration. What set the island apart was the fact that these 

customs - most notably the governor8s court, the surrogate 

system, and the ad hoc local cornmittees - substituted for the 

legal regimes entrenched elsewhere in statutory law. Put simply, 

local customs were not merely temporary stand-ins for the real 

t h ing ,  

At the same the, the mode1 of the colonial state cannot be 

diluted so far as to include every conceivable source of local 

authority. The naval state had recognized and enforced 

boundaries, Clear divisions existed between legitimate forms of 

authority that fell within the ambit of the state and extralegal 

actions prohibited by governors. Governors and surrogates 

encouraged private arbitration where possible and were careful 

not to upset existing structures of social control, but they 
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never condoned whippings carried out sununarily by masters against 

their servants. Exercising the basic function of a colonial 

state, the naval government maintained a monopoly over the means 

to exercise legal violence. 

The importance of the royal navy cannot easily be 

overemphasized. Warships on the Newfoundland station provided the 

infrastructure, personnel, legitimacy, and material force needed 

to administer law. This is not to suggest that the colonial state 

and the royal navy in Newfoundland were one and the same thing. 

The judicial regime relied heavily upon civil magistrates - 

particularly the commissioners of oyer and terminer and the 

justices of the peace - who presided over the assizes and quarter 

sessions. It was a cooperative system of civil and naval 

authority: magistrates and officers never became rivals for 

power. The former performed a role similar to their counterparts 

in other British colonies, serving as the bulwark of local 

government and the only legal authority after the naval squadron 

l e f t  each autumn. 

Individual initiative marked the administration of justice - 

some magistrates adhered to statutory law while others did not - 

but with few exceptions they upheld the authority of the naval 

state. As distinct as early Newfoundland was, those committing 

offences found themselves confronted with personnel and processes 

similar to those found throughout the British Empire. The most 

significant difference between magistrates in Newfoundland and 
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those in other colonies was the fact that the islandrs justices 

could count on the regular presence of the royal navy to 

reinforce their authority. Arguably the most powerful military 

organization in the western world, the royal navy conferred 

unrivaled material and symbolic power. It also acted as a check 

on the magistracy, for governors did not hesitate to dismiss 

justices of the peace when faced with serious complaints of 

misconduct from the outport districts. 

The history of pre-1832 Newfoundland demonstrates the danger 

of studying governance solely from the perspective of statutory 

law and imperial policy. It echoes an argument made by C.A. Bayly 

that the statements of written constitutions and forma1 minutes 

are poor guides to exploring social and political developments, 

since there are distinct limitations to legal history based on 

what officiais tell their lawyers they are doing.' For the 

historiography of Newfoundland, the risks are doubly high because 

of the large gap that existed between imperial policy and local 

practice. In short, the view from the statute books is at odds 

with the archiva1 manuscripts. This does not mean that the island 

was subjected to acute localism, as some have contendedm2 The 

legal cultures of St. John's and the outports had far more in 

common than they had differences. Analysis of the district 

Bayly, Imperia1 Meridian, p.  9. 

F o r  a recent  c a l 1  f o r  more reg ional  s t u d i e s  o f  l o c a l  outports ,  s ee  
Janzen, "Newfoundland and the  Internat ional  Fishery," p. 324 .  
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records, assizes minutes, and colonial correspondence indicates a 

rernarkable uniformity when considered in light of contemporary 

maritime conditions, Few doubts seem to have existed in the minds 

of governors or magistrates that they were participants in a 

single political jurisdiction. Whatever differences they had were 

offset by the shared traditions provided by the common law, 

The endemic concern among officials and merchants to keep 

the labour force in check represents a central theme of 

eighteenth-century governance, Managing master-servant relations 

was the single most important task for the courts. The protection 

of property remained a secondary problem, largely because 

merchants were not particularly vulnerable to the threat of 

larceny for most of the year, In effect, criminal law and the law 

of master and servant merged to form a single legal code that 

relied on exemplary corporal punistunents to discipline unruly 

servants, When the structure of the island's fishery transformed 

from a reliance on wage labour to family-based operations, the 

demands on the judicial system changed accordingly. Coupled with 

a broader shift in sentiment away from physical punishment, and 

the rise of bourgeois culture after 1815, these developments 

placed increasing strains on the penal regime that operated under 

the aegis of the naval state. 

Placed in this context, legal culture cannot be adequately 

understood outside of the social relations of production and 

exchange. Specific incidents which skew the overall pattern, such 
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as the Ferryland affray in 1788, have to be assessed through 

micro-studies of the parochial politics that marked outport life. 

Reception and adaptation of institutions are best viewed through 

the lens of colonial society: salient features in the 

administration of justice appear as simply unique or inexplicable 

unless examined in t e m s  of the social makeup of fishing 

c~mmunities~ For example, the prominence of surgeons in the 

island's judiciary was a byproduct of their place in the 

eighteenth-century fishery, Surgeons provided medical services in 

nearly every outport cornmunity, making them the closest thing to 

a professional class on the island, 

Permeating this study has been the idea of the custom of the 

country. It has been relevant not only for the specific practices 

it alluded to at the time, but also for the broader concept that 

eighteenth-century Newfoundland had its own legal culture, one 

which naval surrogates readily identified and incorporated into 

their decisions. While English common law shaped the island's 

legal regime, lex loci comprised the defining characteristic of 

governance, Customs were not popular traditions but rather forms 

of law developed by and for the magistracy and those with access 

to the circles of power. Law was in turn molded by contestation: 

the struggle for authority from 1729 to 1733 had a lasting impact 

on state formation. Compromise arrangements made between local 

factions, and the acceptance of a hybrid magistracy, set the 
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conditions for the reliance on naval authority. Seen in this 

light, legal pluralism was more a dynamic within the law than it 

was a matrix of codes on the boundaries of law and ~ o c i e t y . ~  The 

island's legal system drew together written and unwritten sources 

of law: prerogative writ, statute, common law, and local custom. 

Contrary to a recent interpretation, statute formed the least 

important element of state law in ~ewfoundland.~ Eighteenth- 

century courts relied upon an amalgam of customary practices and 

legal regulations which mutually reinforced a single legal 

regime . 
Law was an expression of social power. Whether in the 

courtroom, at the whipping post, or around the scaffold, those 

living in Newfoundland were reminded of who ruled whom. 

Punishment and mercy were dispensed according to the threats 

perceived by the propertied classes. Merchants and planters had a 

reputation to lose; servants had a character to prove. The gulf 

between these two worlds was symbolically and materially 

displayed through the discretionary application of punishment. 

The courts played a formative role in shaping legal c u l t ~ r e . ~  The 

social cleavage of religion theoretically transcended economic 

divisions, but prior to 1815 it reinforced existing power 

Griff iths, "What is Legal Pluralism?," pp. 5 - 7 .  

cadigan, Merchant-Settler ~elations, pp. 15, 27-32, 83-86. 

For an excellent discussion of how local courts could shape cultural 
memory, see Isaac, Transformation of Virginia, ch. 5. 



structures. Although officia1 persecution of Roman Catholics was 

episodic - Governor Dorrill's draconian administration in 1755 

was the exception, not the rule - the courts recurrently used 

punishment to assuage fears of Irish sedition and unrest. Public 

hangings of Irish offenders formed political statements designed 

to affirm the authority of both the naval state and the St. 

John's elite. Only after 1832 did Catholic officials and 

politicians begin to exert political influence on a par with 

their Protestant counterparts. 

Al1 these events took place in a trans-Atlantic context. To 

stress the need to consider events in Britain and Ireland entails 

much more than merely acknowledging the importance of the 

imperial system. Seasonal migrations of men and women across the 

Atlantic involved a cultural transference, but this was not a 

one-way process. Voyages from ports such as Poole and Waterford 

to Newfoundland were short by rnost colonial standards: crossings 

rarely exceeded four weeks. Sailing to Newfoundland was not 

comparable to the experience of American colonists, many of whom 

considered the move to be a decisive break with the Old worldo6 

From the perspective of state formation, the close ties merchants 

and planters maintained with the West Country had a direct impact 

on the making of imperial policy. When fish merchants sought to 

John Elliott, "Colonial Identity in the Atlantic WorldIrr in Nicholas 
Canny and Anthony Pagden, eds . , Colonia l  Identi t y  i n  t h e  A t l a n t i c  
World, 1500-1800 (Princeton: Princeton University Press, 19871, p. 7. 



block an initiative or to push for reforms, they turned to 

London, where they gained access to the corridors of power. 

Political machinations in England played a significant role in 

Newfoundland, particularly in the 1730s and again in the early 

1830s. 

A crucial difference separated the course of politics before 

and after the 1815. Whereas the absence of a bourgeois public 

sphere had afforded governors and magistrates a remarkably wide 

latitude throughout the eighteenth century, the establishment of 

an independent press changed the rules of the game entirely. The 

growing public sphere spawned a plethora of new forms of social 

regulation, but the emergence of an opposition press in the 1820s 

was by far the single most important development. Relying upon 

newspapers and pamphlets, the colony's reform movement 

successfully targeted naval government as the root of al1 the 

island's problems. Once cast as the very bastion of enlightened 

justice, the royal navy became fodder in the campaign for 

representative government. Ultimately, the creation of a 

bourgeois public sphere signaled the end of the naval state. 

Behind al1 of these events and patterns rested the twin 

factors of force and legitimacy. Without force - in essence the 

material means to impose a political will and legal jurisdiction 

- the colonial state would never have grown significantly in the 

eighteenth century. This criterion was met by the royal navy, the 

engine of law and government for 130 years. With up to nine 



warships stationed around its coast, Newfoundland experienced a 

degree of military governance with few parallels in British North 

America. To be sure, this regime was seasonal, but so too were 

many aspects of British justice generally, such as the assize 

circuit. Naval officers sustained the legitimization of 

governance: they brought the majesty of law to St. John's and the 

outports. Able administrators, they presided over the birth of 

bureaucracy. The revolution in goverment initiated by Governor 

Rodney in 1749 transformed a rather nebulous judicature into a 

coherent, cohesive legal system. 

This is not to suggest that governance in pre-1832 

Newfoundland was socially just. The inequities noted by Patrick 

O'Flaherty were indeed byproducts of the lack of representative 

institutiond Local courts never operated in an abstract 

setting: eighteenth-century Newfoundland was, above all, a face- 

to-face society in which persona1 relations, appearances, and 

character determined where one sat within ones caste. It would be 

a mistake to assume that those with little social currency 

automatically deferred to their betters or meekly accepted the 

rule of the magistracy. Despite the trend in recent 

historiography to downplay labour discipline, the eighteenth- 

century legal system worked first and foremost to protect 

Patrick OfFlaherty, "Government in Newfoundland before 1832: The 
Context of Reform," Newfoundland Quarter ly  84, 2 (Pal1 1988), pp. 26- 
30; idem, "The Seeds of Reform," pp. 40-56. 



propertied interests. Servants who disobeyed their masters or 

displayed signs of insolence were liable to be corporally 

punished. As we have seen, this was no idle threat. Magistrates 

ordered fishermen to be publicly whipped with the cat-0'-nine- 

tails for a range of transgressions, from vagrancy to breach of 

contract. 

To argue that the island's legal development was simply 

backward cannot account for the effectiveness of the naval state. 

Two generations ago Ralph Lounsbury suggested that early 

Newfoundland endured a limited political and legal system because 

it had a primitive society in which there existed neither need 

nor demand for representative governmentae Recently, Christopher 

English has argued that the restrictions imposed by King 

William's Act of 1699 stunted state formation. Humble fishing 

villages got by with the barest forms of parochial government: as 

late as 1815, only the rudiments of a state had been achieved.' 

But to stress Newfoundland's anomalous legal status fails to 

adequately address the structure and operation of its government. 

More specifically, to conflate the growth of bourgeois society 

with the operation of an effective colonial state obscures the 

function of customary institutions. With three layers of 

authority - the governor's office at St. John's, the surrogate 

Lounsbury, The B r i  tish Fishery at Newfoundland, esp. pp. 307-10. 

English, "The Case of Newfoundland, 1789-1819," 
Wright, eds . , Canadian S t a  te T r i a l s ,  V o l  urne One, 

in Greenwood and 
pp. 296-322. 



courts in the districts, and the sessions held by justices of the 

peace - the system of policing and punishment in Newfoundland was 

as strong as that in other rural societies in British North 

America. From the viewpoint of most Anglo-American colonists, the 

British fiscal-military state maintained a limited presence 

outside of garrison towns and regional capitals.1° 

This brings us back to the problem of defining the colonial 

state. To view governance from the altitude of imperial policy 

overlooks much of what was happening on the ground, As Michael 

Braddick contends, the pre-industrial state was not a purely 

institutional phenomenon.ll In other words, it comprised much 

more than the sum of its bureaucratic parts. Given the range of 

available xesources and the nature of local conditions, the 

seasonal judiciary of the naval governor and his junior officers 

provided a remarkably effective administrative regime. The 

involvement of merchants and magistrates in local goverment - 

'O The best summary of this argument is Wood, The Radicalism of the 
American Revolution, chs. 7 - 8 .  On the question of defining the 
function of state formation, American and Canadian historians present 
starkly different interpretations. Whereas the former tend to 
emphasize the local forms of communal regulation that prevailed prior 
to 1800, the latter have focused primarily on identifying the origins 
of the state apparatus that emerged after 1830. On Canadian 
historiography, see Baehre, "The State in Canadian History," pp. 119- 
33. 

Michael Braddick, "State Formation and Social Change," p. On this 
point, see also Michael Ignatieff, "State, Civil Society and Total 
Institutions: A Critique of Recent Social Histories of Punishment," 
in Stanley Cohen and Andrew Scull, eds., Social Control and the 
State: Historical and comparative Essays (Oxford: Basil Blackwell, 
l983), pp. 96-101. 
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particularly their use of ad hoc cornmittees - formed a substitute 

for the institutions granted to most British colonies.12 When the 

island's customary sources of authority are considered as parts 

of the colonial state, the relative effectiveness of the naval 

regime can be clearly discerned. The malleability of the common 

law tradition allowed eighteenth-century Newfoundland to develop 

a legal system that met the needs of those in power. 

l2 Thus informality (which Greenwood and Wright see as characterizing 
the administration of law i n  pre-1832 Newfoundland) does not denote 
ineffectiveness. See F .  Murray Greenwood and Barry Wright, 
"Introduction: State Trials, the Rule of Law, and Executive Powers i n  
Early Canada, " in Greenwood and Wright, eds  . , Canadian State  T r i a l s ,  
Volume One, pp. 14-15. 



Archival Records of the Court of Oyer and Terminer, 1750-1791 

There is no archiva1 cataloging for the records of the court of 
oyer and terminer. Rather, the minutes are scattered throughout 
two series of goverment documents: the Colonial Office Papers, 
and the Colonial Secretary's Letterbook. 

The Governor ordinarily appended the court proceedings to his 
returns to the Board of Trade8s heads of inquiry, dispersed in 
the Colonial Office Papers [CO 1941, housed at the Public Record 
Office, with copies at the Provincial Archives of Newfoundland 
and Labrador, and the National Archives of Canada. These minutes 
were sent, along with the returns to the fishery, directly to the 
Secretary of State, usually as soon as the governorfs flagship 
had anchored at Spithead after returning from Newfoundland. 
Copies were occasionally sent directly to the Admiralty. 

The records were also copied locally into volumes of the Colonial 
Secretary's Letterbook [GN 2/1/A], housed only at the Provincial 
Archives of Newfoundland and Labrador. These proceedings were 
entered by the governorgs secretary immediately after the assize 
session had ended. Where complete transcripts were made, the 
minutes entered into the Letterbook appear to have been identical 
to those sent to the Secretary of State, though differe~ces in 
handwriting confirm that separate clerks were often employed. 
These two primary sources often provide identical sets of 
records. However, the Colonial Office Papers have gaps for the 
1750s, and the Letterbook mainly has only summaries for the 1770s 
and 1780s. Manuscript materials provide the only reports: there 
was no newspaper in Newfoundland until 1807. 

The assize minutes Vary considerably according to the initiative 
of the clerks, the judges, and the governor. While some 
proceedings contain a complete transcript of every trial - 
including grand jury indictments, depositions, testimony, charges 
to the trial jury, and the judges8 reports - others supply only a 
summary of the cases of those offenders sentenced to death. 
There are no discernable patterns in the quality of record- 
keeping, and each case had to be traced individually in the 
manuscript sources. 

Sampling was not employed. As rnuch information as possible was 
gathered on each trial, though gaps undoubtedly remain. For 
example, in 1784 the governor referred to the cases of several 
defendants who were acquitted but whose trials are not cited in 
any of the records. But nearly al1 of the punishments meted out 
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by the courts upon convictions at the assizes appear to have been 
recorded in either the Letterbook or the Colonial Office Papers, 

The following list contains al1 of the known references to every 
trial at the court of oyer and terminer. The assize records are 
broken d o m  into four categories, under the heading of 'cases 
heard?" : 

Yes : 

Partial: 

No: 

Unknown : 

Cases came to trial and full proceedings have survived 
for study, 

Cases were heaxd, but only partial notes or summaries 
are available, either because no full transcript was 
prepared at the time or none has survived for study. 

Assize session convened, but there were no cases to be 
heard and the grand jury returned no true bills. 
Assizes terminated without any offender being brought 
to trial. 

It cannot be determined whether an assize session was 
convened for that year, whether it convened and no 
cases were heard, or whether the proceedings were kept 
and have not survived, 

Unless otherwise noted, al1 of the archival citations refer to 
materials housed at the Provincial Archives of Newfoundland and 
Labrador. The first archiva1 entry for each year denotes the set 
of records cited in the text of the thesis, 



A s s i z e  Year Cases Heard? Archival Location and Notes 

Y e s  

Y e s  

Y e s  

Y e s  

CO 194/12, pp. 184-191 
GN 2/1/A, v o l .  1, pp. 181-97 
CO 194/25, pp. 92-96 

CO 194/13, pp. 14-23 
CO 194/23, pp. 270-310 
GN 2/1/A, v o l .  1, pp. 283-304 

CO 194/13, pp. 50-69 
CO 194/23, pp. 270-310 
GN 2/1/A, v o l .  2, pp. 1-31 

CO 194/13, pp. 153-171 
CO 194/23, pp. 270-310 
GN 2/1/A, v o l .  2, pp. 135-42 
6 pp. 171-81 

Y e s  GN 2/1/A, v o l .  2, pp. 239-42 

-- No governor present i n  Newfoundland -- 

Yes GN 2/1/A, v o l .  2, pp. 441-52 

Yes GN 2/1/A, vo l .  3, pp. 18-21 

Un known 

Un known 

Yes 

Un known 

CO 194/15, pp. 70-73 
GN 2/1/A, v o l .  3, pp. 155-59 



Assize Year 

1767 

1768 

1769 

1770 

1771 

1772 

Cases Heard? 

Unknown 

No 

No 

No 

Yes 

Yes 

Partial 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Partial 

Unknown 

Partial 

Partial 

Yes 
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Archiva1 Location and Notes 

CO 194/30, pp. 88-90 

CO 194/30, pp. 132-36 
CO 194/31, pp. 18, 23 

CO 194/31, pp. 90-91 
GN 2/1/A, vol. 5, p. 96 

CO 194/32, pp. 17-31 

CO 194/32, pp. 106-116 

GN 2/1/A, vol. 6, pp. 174-94 
CO 194/33, pp. 11-30 & 72-79 

CO 194/33, pp. 140-152 

GN 2/1/A, vol. 7, pp. 19-47 

GN 2/1/A, vol. 8, pp. 117-146 

GN 2/1/A, vol. 9, pp. 322-332 

GN 2/1/A, vol. 9, pp. 365-66 

GN 2/1/A, vol. lu, pp. 112-21 
CO 194/36, pp. 70-74 

GN 2/1/A, vol. 10, pp. 185-89 

CO 194/36, pp,. 215-243 



Assize Year C a s e s  Heard? Archiva1 Location and Notes 

1787 No 

1788 No 

1789 Yes 

1790 Yes 

1791 Partial 

CO 194/38,  pp. 122-78 

CO 194/38,  pp. 202-12 

CO 194/38, pp. 274-77 
GN 2/1/A, vol. 12, pp. 97-99 



Sample of the Newfoundland District Court Records 

The records of the courts convened in the districts outside St. 
John's are a hybrid of the proceedings of justices of the peace 
and naval surrogates. Fishing admirals also periodically sat 
alongside the justices and the surrogates during the autunui 
quarter sessions, which were often referred to as a surrogate 
court of sessions. These archiva1 records have been cataloged 
separately as minutes of the court of sessions and surrogate 
court. Prior to 1792, however, these proceedings included a wide 
range of data on both justices of the peace and naval officers 
serving as surrogates: governors and magistrates did not 
differentiate between the jurisdictions of naval and civil 
magistrates. The distinction between courts of session and 
surrogate courts has therefore been replaced in this thesis by 
the term "district courts," which denotes al1 of the sessions 
held in the outport districts by the authority of naval and/or 
civil magistrates. 

- 

In practice, the minute books functioned as the local repository 
for al1 legal records, from minutes of quarter sessions to 
private indentures. Record-keeping varied markedly according to 
the initiative of the senior justice of the peace and the 
visiting naval officer. Even within a single series of records, 
the quality of the minutes depended entirely upon the presiding 
rnagistrate: while some noted every warrant issued out of 
sessions, others kept records of only trial proceedings. 
Pagination in original documents, where it appears, is 
unreliable: court proceedings can be accurately cited only by 
date. Regional variation among the different communities was less 
a product of actual legal practices than of uneven record- 
keeping: the regular presence of the naval surrogates each autumn 
ensured a basic level of uniformity in judicial procedures. 

These minute books comprise only a portion of the overall 
business of the district courts. The bulk of correspondence 
between the governor and the justices of the peace, as well as 
virtually al1 of the orders sent by the governor to the outports, 
are preserved in the Colonial Office Papers and the Colonial 
Secretary's Letterbook. Research into these sources demonstrates 
that the minute books alone cannot be relied upon as a 
comprehensive primary source for the island's legal history. 
There is some overlap between the district proceedings and the 
colonial correspondence - for example, visiting naval surrogates 
often entered the governorOs annual proclamations into the minute 
books - but many important developments appear only in the 



records preserved at St , Johnf s , The minute books seem to have 
been kept in the local communities where the district courts were 
convened; appeals and other memoranda were often copied locally 
and transmitted to the governor via the naval surrogates. 

Al1 of the records for the districts listed below have been 
sampled. Except for the district of Trinity, research was 
confined largely to criminal proceedings, criminal trials, and 
the range of noncapital punishments meted out for various common 
law offences, Since magistrates were not legally bound to keep 
written accounts of al1 their actions taken out of sessions, the 
total number of punishments actually carried out cannot be 
determined. The minute books probably include references to less 
than balf of the total whippings inflicted from 1751 to 1796. 
Nonetheless, the proceedings provide insights into the variety of 
court actions and the range of punishments employed by the local 
magistracy. For example, the sample confinas that public 
whippings were used to punish indentured servants for insolence 
toward their masters and simple breaches of the peace. 

In the case of Trinity, a complete transcript was compiled of al1 
the judicial business, including every writ and order relating to 
civif causes. The Trinity minute books are by far the most 
detailed and complete of al1 the district records, They give a 
relatively accurate indication of the makeup of the judicial 
business conducted in the outports. Over 300 separate entries, 
ranging from forma1 writs to daily memoranda, were made from 1760 
to 1790: a total of 149 criminal and civil actions were heard by 
the magistracy, These cases break d o m  into four basic 
categories: civil suits between and among merchants and planters 
(20%); causes between masters and servants (44%); criminal trials 
(12%); and other types of actions, such as disputes over wills, 
or those which could not be completely identified (24%). This 
bxeakdown is similar to the patterns identified by Gordon 
Handcock in his pioneering study of Trinity Bay. 1 

The bound minute books are located at the Provincial Archives of 
Newfoundland and Labrador [PANL] and the Provincial Resource 
Library [PRL], Newfoundland Collection. In addition, 
miscellaneous minutes kept by surrogates and justices of the 
peace were entered into the Colonial Secretary's Letterbook 
[PANL, GN 2/1/A] ,  some of which provide the only extant 
references to early court proceedings, 

See  W .  Gordon Handcock, Soe longe as there cornes noe women: Origins 
of English Settlement in Newfoundland (St. John's: Breakwater, 19891, 
pp. 134-37. 



SAMPLE OF MINUTES 

D i s t r i c t  

Trinity 

Ferryland 

Y e a r s  Archiva1 R e f  erence 

1753-1794 PANL, GN 5/4/B/1, boxes 1 & 2 
1757 PANL, GN 2/1/A, vol. 2, p. 375 
1759 PANL, GN 2/1/A, vol. 3, p. 6 
1762 PANL, GN 2/1/A, vol. 3, pp. 167-69 

1751 PANL, GN 2/1/A, vol. 1, P. 243 
1753-1754 PANL, GN 2/1/AI vol. 2, pp. 117-25 
1757 PANL, GN 2/1/A, vol. 2, p. 373 
1759 PANL, GN 2/1/A, vol, 3, p. 22 
1773-1796 PRL, 340.9/N45 VT, R a r e  Books 
1786-1791 PANL, GN S/4/C/1 
1789-1790 PANL, GN 5/1/B/1 

Placent ia 1754 PANL, GN 2/1/A, vol. 2, pp. 78-80 
1757-1786 PANL, GN 5/4/C/1 
1757-1762 PRL, 340.9/N45 VT, R a r e  Books 
1757-1758 PANL, GN 2/1/A, vol. 2, pp. 323-40 

Harbour Grace 1754 PANL, GN 2/1/A, vol. 2, p. 159 
1765 PANL, GN 2/1/A, vol. 3, pp. 312-13 
1788-1791 PANL, GN 5/4/B/1 
1787-1792 PANL, GN 5/1/B/1 

Trepassey- 1751 PANL, GN 2/1/A, vol. 1, pp. 227-36 
St. Mary's 1758 PANL, GN 2/1/A, vol. 2, pp. 462-63 

1789-91 PRL, 340.9/N45 VT, R a r e  Books 

Bay Bulls 1751 
1753 

PANL, GN 2/1/A, vol. 1, p. 265 
PANL, GN 2/1/A, vol. 2, p. 69 
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Memorial University 
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1. PRIMARY SOURCES 

A. ARCHIVES 

1. NEWFOUNDLAND 

il Provincial Archives of Newfoundland and Labrador 

Colonial Secretary's Letterbook 

GN 2/1/A Volumes 1-12: Bound Papers, 1749-1792 

Extracts  o f  Government Records 

GN 2/1/B Typed Extracts, 1749-52, 1780-84, 1789-25 
GN 1/13/14 Non-series, Miscellaneous, 1709-1800 

Bound Minute Books o f  the  Newfoundland D i s t r i c t  Courts 

Court of Sessions 
Trinity, 1753-92 
Harbour Grace, 1788-91 

Court of Sessions 
Ferryland, 1786-91 
Placentia, 1757-85 

Surrogate Court 
Harbour Grace, 1787-92 
Harbour Grace, 1775-1804 (Proclamations) 
Ferryland, 1789-90 

Vice-Admiral t y  Court 

GN 5/5/A/7 St. John's, 1789, 1795-96 

Col oni a l  O f f i  ce Papers 

CO 194 Volumes 1-42: Papers Relating to 
Newfoundland. Correspondence with the Board 
of Trade and Secretary of State, 1696-1798 
(micxof ilm) 

S o c i e t y  f o r  the Propagation of the Gospel i n  Foreign Parts  

Can 1. Series C, Letterbooks, 1721-93 (microfilm) 
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