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Abstract 

This thesis csamines the nature of Canadian Aboriginal conceptions of propcrty as 
they haw been artlculated in the period ~ h i c h  began \ k i t h  the federal gowrnmcnt's 
infamous White Paper uf 1969 and continues to the present d n !  It is argued that there is 
a colnnion and identiliable pan-Aboriginal notion of property in the writings b! and 
llbuur Aboriginals of this period \\ hich is tLndarncntall~ incompatible with Western 
liberal notions of property The improbabilit!. that such a cummonality should exist. and 
the issues nhich spring liorn the t ict  that it does. are also discusscd Dcspitc this 
incompatibilit!.. both cunceptions arc currently heiny combined nithin the same 
institutions 35 thc rr'lationship of ilb~riginals to thc Canadian State 1s rcncgotiated. I I O U  
such a sccrningl! impossible combination has bccomc acccptablc to those in \  o h  cd is thc 
pri m a q  tocus o t' this t hesis. 

The chaructrrtst~cs of Aboriginal and Western propert! arc. dcl inrated and contrasted. 
Each is then placcd in ihc contest of thc gcncral \\orldvic.\r from which it ariscs. 
demonstrating that compctiny notions of propcrt! arc. part of d ~ o l r .  svstclns o f  bclisf and 
understanding which. if rakcn as seriously as thc! arc ollkrrd in thc tests \ t h~ch  c.spl:~in 
them. must he seen as irreconcilablr.. This irreconc~lahil~t\ I S  tl~nhcr illustrlltcd through a 
crit~qur ot' pluralist modcls of political orpanlzation horn the standpomt that such niodrls 

, . 

can succrtld onl\ b! understating the essential difkrrncc. hctwcn . \huryn;d and non- 
.4horiginal undcrsmndings. 

The thct that cpparcnti! irrcconcl lable notions arc hcing so~nhinsd In ncu institutional 
arrangcmcnts is csplaincd b) esamininy the contest of thc combinatwn. I'he p o w r  
relations \vh~ch detcrrninc. the nature of the strugglr: for Aborig~nnl smpoarrmrnt 
which 1s to say. t h s  gross poucr imbalances hctwccn :\hor~ginnl pcoplcs and the ur ious 
branches ot' thc non-Aboriginal Canadian State a r c  shonn to neccssiti~tc.. shapc. and 
circumscribe thc discourse o f  Aboriginal property T'hc rssuh is s discourse nhich 
appears in~ractahls in theor?. and unrcalizablc. in practice f h c  study concludes with 
cornmcnts on the current strugplc. and about the nature of discourse in gcncnl. 
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Chapter 1 

introduction 

Recent encounters between Aboriginal peoples and the Canadian State have produced 

a series of outcomes which would hake been unthinkable at the time of Confederatton: 

these outcomes u-ould haw been unthinkable. for that matter. thim - \.cars - ago when 

Prime Minister Trudcau declared that W e  can't recognize aboriginal rights because no 

society can he built on historical .-might-hnktc-besns."' The Royal Cornmission on 

Aboriginal Peoples. releasing 11s 1 . h r l  i<dpwr in 1996. renounced most of the histo? of 

Aboriginal-Statc relations. admitting a histop of unjust domination and displaccmcnt of 

Aboriginals. and proposing a new relationship based on recognition ~('Aboriginals' status 

as "the oriynul inhabitants and corctahers of this land." and "respect for thc unique rights 

and status of First Peoples"-: this new relationship nil1 be detincd largely through a treat!, 

negotiation process which will scc. thc ruturn of what is no\\ Crown land to its onginal 

handed down in December of 1997. has aftirmcd the validit! of oral history as c~idence 

and set down a precise delinition of Aboriginal title for use in future land claims cases. ' 

Finally. the Nisya'a Treaty between the Nisga'a of the Nass Valley in British Columbia. 

the R.C. provincial government, and the federal gowmment has been passed in British 

Columbia and awaits the approval of the federal legislature 

While these outcomes provide a concrete solution to an impending crisis (in which 

years of government neglect had led to impatience, insurgence, and violence). they 

i Fleras. 1992. 1 19 
' RCAP. HighfrXl,r.s+fmm rhr Report cglhr. Ko~ul  ( 'ornn~issio~r ofl .-l horrpt id  IJcopk.rr 1996. C h I 



present an even greater problem at the leiel of ideas: how can Aboriginal conceptions of 

property be reconciled with those which continue to dominate in this countrythat is. the 

regime of what is referred to variously as Western or liberal ownership'? The RCAP and 

the N i s g i a  Treaty speak a language of compromise. but how is this language drrhrd 

from the apparently antithetical and absolutist notions of property which are held by the 

contractors'! Aboriginal land claims arc based on arguments of tnherent right and prior 

occupancy: Aboriginal title is generallv described as being ~~otrrrnt~rtd: the \en- idea of 

-1 
private propcrt!, is said to be alien to Aboriginal philosophy and antithetical to its values. 

l..ibrrai propeny-to generalize once again--as it  I S  found in the new ~borld relies on an 

equally intractable ~nsistencc on Crown soirreignty. It is rmlrrxiuirli~~ hrld: indeed. it 

esists for the convenience of the indnidual. as does the statc built to protect it. O n  the 

surface it appears that the notions are fi~ndamentally incompntiblc. Yet. the Nisga'a 

agreement will create a third order of yowrnmrnt with communal title based on inherent. 

Creator-gii m right that is s r rhp t  l o  (hc rr//rnnr/c~ kg~ .v i~rm.c  .vo i*rr~~/gn[>~ L J ~  "rrru/~~rlwl,g 

t I ~ I C J "  to /h i~rmt' Md h~s ( I  1 ,hmd , q ~ w r ~ ~ t r ~ ~ ~ ~ ~ t  d i d t  L W . ~  j iv t h ~  p w ~ ~ c t   or^ o/' 

r r r r ~ ~ ~ ~ r c / r c c ~ I ( ~ ~ - I ~ c ~ I ~ / p r ~ ~ ~ ~ ~ ~ ~ ~  propJrn. .  Two fundamentally opposed systems of property and 

their attendant states will co-exist within the same political space. 

In this thesis I examine the nature of Aboriginal title (title in the broad sense of the 

word. rather than the narrow dztinition given it by the Supreme Court) and its 

problematic relatiinship to the liberal conception of property. with the ultimate goal of 

explaining how it is possible that the two can co-exist within the same state. I argue that 

the answer lies in an rsarninetion of the complex power relations between Aboriginals 

5 Culhane. 1993 360-367 
' Lyons. 1991 9 



and the Canadian statc. This is an important issue. I believe. because it calls into 

question the actual value of ideas in concrete political struggles: do they serve a purpose 

beyond mere strategic rhetoric" 

My project is a purely textual exploration: it is the writings which have emerged 

recent years, in connection with the recent organization and activism of First Nations 

the detinition ot' Aboriginal rights w h i c h  interest me primarily. I rcalire that this 

approach presents some difticulries: .Aboriginal histoy tradition. and just~cr are 

contained in an on1 tradition i t  hich is only irnpertkctly mediated hy the written word (to 

say nothing of the fact that to rcad i t  in English 1s to introduce difticultitrs of translation 

from language to languae  in addition to those present medium to medium 1. [r is my 

hope that an awareness of iht'sc difticultics has prcrented gross misunderstandings on my 

part: indccd. the difficulties thsrnselws play 3 rok in dlwninatiny the gulf bctwen 

cultures and the way In nhich it makes the rtronciliation of conceptions of property 

problematic. 

Furthermore. I will not be making estsnstve cornparlsons bctwen Canada and other 

countries in which Aboriginal title is an issue. Xn cramination of such a c o m ~ l e s  issue 

across two or more counmes in  a study of this size would be hopelessly superticial. In 

any event. since the prime characteristic of the struggle in Canada-the essential 

imbalance of power in favour ohon-Aboriginal inst~tutions and ideas--is ihr  same in all 

of these countnes (Australia. New Zealand. thc United States). it would be shocking to 

d i scow that conclusions reached in the Canadian case would not obtain in  near- 

identical fashion in these places as well. Panicular attention is given to the First Nations 

of British Columbia; as most of that province is unccded land, not covered by treaty, it is 



there that the most significant political changes are occurring, and it is in reference to this 

place that the discourse on Aboriginal title occurs in its most cspansiw. form. 

The obvious first task in  this project is a definition and comparison of Aboriginal and 

liberal conceptions OF property It appears that there has been no attempt to compare the 

two systems of ideas in a serious, systematic way ( although some authors have applied 

Lockcan arguments to Aboriginal patterns of land use to demonstrate either that these 

standards were applied dishonestly or in~orrcctl~." or to demonstrate that the theory is 

tailor-made to precludc the possibility of native titlc ). The Aboriginal vision appears to 

be uniform and largely agreed-upon by thosc articulating it: it is grounded almost 

invariably in natural law and essentialist arguments. It is uniform because it has been 

defined for the purposes of the rccent strugglc for recognitm of Aboriginal title by those 

involved in the strugylc "on the groundv--bv tribal chiefs. Indian lawyxs. and \vhitr 

judges and anthropologists. A liberal definit~on of property is less un i fo rm or 

concentrated (having been formed in the contcxt of w ~ c r t r l  di ffrrent political struggles 1. 

but in spite of its sprawling nature. i t  has certain definite and consistent chancterisrics 

that arc fundamentally opposed to those of Aboriginal theon. 

Second. I euaminc this oppositton in the context of the greater gulf between 

Aboriginal and Western philosophies in general by examining the difference which 

.4boriginai authors and their Wcstcm colleagues assert with respect to Aboriginal 

aetiology, political theory. and justice. In Chapter Three I reassert the incompatibility of 

an .Aboriginal worldview with that of liberalism. demonstrating this by examining how 

" See .  for instance, Flanagan. 1989. and Henderson, 1985 
' Tully, 1994. 



various pluralist models have failed in their attempt to bridge the gulf in particular areas; 

with respect to international relations and political organization. 

Having established that Abor~ginal and liberal property concepts are incompatible on a 

theoretical level. the fourth chapter is devoted to an esamination of how i h q  are bemg 

combined in  the current. concrete political struggle. I argue that there is a basic inequality 

of po\ver between First Nations and the settler culture and State which has structured the 

struggle and the discourse arising from it.  

1 conclude my study by summarizing my findings about the way in  which ,4boriglnd 

property t hrory has been al tered. circum:;cnbctd. and subsumed by l i  bcral property t heorl; 

in Canada. ending with some speculations on thc following questions: has the concrete 

political struggle trivializcd thc ideas which informed it'' What docs this impl) about the 

actual importance of ideas in  political liti.'? 



Chapter 2 

Aboriginal and Liberal Property Theory: Definitions. Comparisons. Problems 

I. Aboriginal Property Theory 

In your leg1 system. how \ k i l l  you deal ~ i t h  the idea that the Chiefs otvn the land" 

--Defgam L'ukw. in the 
Supreme Coun of British 

Columbia. \lay I I .  I.)8i8 

indisenous peoples ourselc.tts h n e  to believe in that ston firsr of all. and practice that belief 
We must keep in mind. as r b e  tell our stop,  that w e  are of one r ind,  we are unitied 

they h i  an attitude to~vards laud. ~ n d  this attitude was an inseparable part of tticir attitude 
touards political and cultural integritv as ice11 3s ecorrornic and wcial prosperity If we d o  not 
understand the iirbitrarintss. the political and cultural artitkc. of the Brittsh tiame. u t: are unlikely 
t o  acknowledge. much less to appreciate. the .Aboriginal frame-no less arbitrary. of course 

--J Edward Charnbcrlin. 
"Culture and Anarchy In 

Indian Count*' I 0  

The v t . 5  idea or  identivying an Aboriginal thcoc of property should. from the outset. 

constitute an offence to our sensibilities as social scientists in the present age. It  requires 

us first to accept that there is such a thing as aboriynality: to accept that this is more than 

a Eurocrntric category into which we arbitrarily place divergent groups of people 

according to cnteria which identify them as holding in  common the annbute of not being 

like us. We must accept that there is substance to the idea of ilbor~~ixdit).. and that the 

substance is significant enough that we can generalize broadly about similarities between 

hundreds of distinct nations without concern that the existence of different nations 

implies in itself that there are equally significant differences between nations which we 



identi& as 'aboriginal.' These generalizations must be acceptable to the people the). 

describe in order to be valid; othrmise wr: can be sure that we have committed an act of 

racism in positing the existence of a transnational abonginality. Achieving this 

acceptance should appear an impossible task. 

Sccond. we must assume that this aboriginalit? contains, or rather. is constituted in 

part by. a common theor); of property. In nssummg that we can find o w  theory. we have 

assumed that that theoq is ahistorical: our own srperlencr with Western theory tells us 

that the notions of propem. are historical: they erulve or at least generate and replace 

each other in the course of historical events. h monolithic and thus ahistorical theorl, of 

property i s  a logical impossibilit!. 

Interest~ngly ecwgh, these caveats appear unnecessary when wc examine the 

literature produced about and by Aboriginal peoples in Canada over the last fe\r decades 

uith respect to issues of land and scif-detcrminatmn. Aboriginals thcmselws have no 

qualms about writing from a common Aboriginal rsperience. whether i t  is in the course 

ot'applyng -'traditional Natiw philosoph~ss" ( which arc. evidently. identical to the point 

that nation-to-nation distinctions do not warrant mcntion) to the cplanation of 

Aboriginal rights! or of documenting the monolithic esptrnrnce of "Indian Nations 

throughout Turtle Island" ( i . r .  Nonh Amenca) with colonialisrn.~~ Distinctions arc 

downplayed: wars between Aboriginal nations are charactenzed as mere disputes over 

boundaries, always resolved, ultimately. in a lawful manner. I '  



As far as the question of a single theory of property is co~ccrned, what we discover 

when we examine a heterogznei~ of sources--tribal chiefs, professors of Native studies, 

Aboriginal and non-Aboriginal lawyers, anthropologists, and poi itical scirnti sts--is a 

startling homopmei~ of opinion, even of language. in ihe articulation of the Aboriginal 

view. To illustrate, I will provide some sample passages. These will appear repetitive in 

nature. but this repetition proves my point. Consider. first. the words of Orcn Lyons. 

Iroquois and professor of American studies: 

What art: abonginai rights? They arc the law of the Creator. That is why wc are 
here: he put us in this land. He did not put the white people here: he put us here 
with our families. and by that I mean the bears, the deer, and the other animals. . . 

W r  aboriginal people believe that no individual or g o u p  owns the land, that thc 
land was given to us collectivrl~ by the Creator to use. not to own, and that we 
have a sacred obligation to protect the land and use its resources wisely. For the 
Europeans. the idea that land can be owned by a person o r  persons and exploited 
for profit is basic to the system." 

Nest. Donald Purich. a professor in the Native Law Centre at the ilniversity of 

Saskatc hewn:  

As far as native people are concerned they were the owners of tho Americas when 
the Europeans arrived. Native notions of land centered on the community: it was 
for use by the community and was a source of food and support. Their concept of 
land was holistic: the land was not to be exploited but rather was given bv the 
Great Spirit to be used not only by man but also by the animals and plants. . 

Individual ownership of land was unknown. as were such concepts as selling. 
leasing or mortgaging land. I i  

Identical notions are evident in the speeches of the Hereditary Chiefs and counsel in 

We hold these lands by the best of all titles. We have received them as the gift of 
the God of Heaven to our forefathers, and we believe that we cannot be deprived 
of them by anything short of dmct injustice. . . Long apo my ancestors 
encountered the spirit of that land and accepted the responsibility to care for it. In 



return, the land has fed the House members and those whom the Chiefs permitted 
to harvest its resources. Those who have obeyed the laws of respect and balance 
ha\ e prospered there. Ifi 

Finally. the same themes recur in the tindings of the Royal Commission on Aboriginal 

Peoples, as in this excerpt: 

The Creator gave us life. inherent rights and laws which governed our relationship 
with nations and all peoples in the spirit of cmuistencr. . . We as original 
caretakers, not owners of this great country now called Canada. never gave up our 
rights to govern ourselves and t k  art. qijvrreign nations o u r  ancectnrs did not 
sign a real estate deal. as you cannot give away something you do not own. I -  

What should tirst stnke the reader is the estcnt to which these paragraphs appear 

identical. While it 1s the case that these samples have been deliberately chosen teach 

presents the common thsmes in  a rrlatiwly brief manner), thcir selection w i s  not 

painstaking: not only are passages such as these plentiful in  the literature. thcg are 

orthodox!. Whcrcwr the origin of Aborig~nal title is discussed. it is constructed in this 

manner. It seems to be the case that a sort of standard 'line' has emerged wlth respect to 

this origin and nature. Of course. this does not mean that the contents of that %line' are 

not actuallv bcliewd. both by those responsible for articulating Aboriginal beliefs to 

outsiders and by the majority of Aboriginal peoples: it does suggest. however. that a 

process of editing is going on with respect to this articulation. A consensus exists as to 

what should be said and how: a precise doctrine has emerged. 

The doctnnai character of this literature ceases to surprise when we recall that theory 

never occurs in a political vacuum: the literature itself exists as a tool in a concrete 

political struggle. It responds to and challcngs the dominant Euro-Canadian 

borrowing from that discourse while attempting to shift it with its own terms 

discourse, 

and ideas. 



It even responds to particular utterances--particular court decisions, for esamplc. This 

discursive process leaves in its wake profound consequences for Aboriginal culture: I will 

examine these more closrly in Chapter 1. For now it will sufticr to illustrate the extent to 

which the process is at work in the passages above 

7'0 brgin. there is much to recommend an argument for title based upon divine 

right. as is the Aboriginal argument abow. Cons~der the exchange between Nisga'a 

Chief James Gosnell and Prime Minister Trudeau at the 1983 First Ministers* 

Conference: 

Gosnell: It  has always been our belief that God gave us the land. . . and we say 
that no one can take our title away except He who gave it to us to brgin with. 
Trudeau: Going back to the Creator doesn't rcally hrlp vrr), much. So He pave 
you title. but you know. did Hc draw on the land where your mountains stopped 
and somebody else's began. . . ''Is 

1-rudeau's obkious frustration reveals the estrnt to which "going back to the Creator" 

does in fact hrlp. Of course. he is  right i n  pointing out that divine right doesn't settle 

disputes over boundaries: in fact, Gosnell's tribe is inwlwd to this day in disputes with 

its Aboriginal neighbours over the sstent to which its claims to land in the Nass Valley 

have been e~agyerated.~" At the level of general principle. however. divine right olTers 

a defence of title that i s  untouchable by reason: it cannot be disproved any more than it  

can be proven. and it camrs a much greater nonnative weight than many of the Western 

claims against it do (the now-legally bankrupt and morally empty claim of iemr mrflizrs. 

which will be discussed later, for example). Furthermore. it is unassailable from within 

the discourse of multiculturalism which is predominant in Canada (which Trudeau 



himself was instrumental in building), since the cultural relativism it enshrines puts 

Aboriginal spirituality on a level field with Chnstianir\. (at least in the abstract) and 

protects it from the simple positivist disdain for the unprovable that is ccident in 

Trudeau's words. That the RCAP report takes the divine right argument at face value so 

often'" is proof of the extent to which this line of argument can be taken in a culture of 

tolerance and spintud nostalgia such as ours. 

To begin, it  is worth noting that the notion of Aboriginal title. despite its seemingly 

eternal roots. is of relatively recent vintage. Peter Kulchyski notes of Aboriginal nghts in 

rcneral that "i\boriginal peoples. of course, did not go around talking about their nghts. 
V 

. . when others came and established--or forced--dominance. it became releunt to speak 

of rights as a way of negotiating relations."" The samc can be said of Aboriginal titlc. 

Assuming that belief in the origin of Aboriginal propcn! as described above was as 

universal among First Nations before colonialism as it appears to be now. there would be 

no need of discuss~on: that God had given them the land and had defined a specific 

relation bctwcen them and the land would haw bwn self-evident. Conflicts owr 

boundanes do not call the nature of propmy into question when that nature is universally 

accepted. 

Since Aboriginal peoplcs are now required to define the content of Aboriginal 

property theory to the satisfaction of Euro-Canadians. it makes sense that they should 

define it relative to Euro-Canadian conceptions of property. Consider again Lyons' 

words: "aboriginal people believe that n o  rndivitluul or group owns the fund. that the land 

19sterritt. in H('.SIIIJ~C.S, no 120 73 

?Osee. for instance, the Report of the RCAP at vol 2 436-7. 448. vol 4 109. 137 

I Kulchyski. 1994. quoted in Culhane. 1998: 47 



was given to us collcctivzly by the Creator to use. w t  r o  o w "  (emphasis added). 

Aboriginal property is defined as not belonging to individuals for them to own. For 

Punch. it was given to man by God "not to be esploitcd." What we are given, thm. is a 

definition of Aboriginal title which is essentially negative: it is not individuallv held, so i t  

is collective: it is not to be used for purely human. egoistic uses. it is to be conserved in 

accordance with divine will. In other words, it is property conc r iwd  and constructed in a 

manner diamt.trically opposed to Euro-Canadian fashion. which I will examine next. 

11. Liberal Property Theory 

Pleased as we are with the possession. we seem afraid to look back to the means 
by which it was acqu~red. as i f  fearful of some defect in our title;. . . not caring to 
reflect that. . . there is no foundation in nature or in natural law. why a set of 
words upon parchment should convey the dominion of land. . .:: 

Unlike the literature put forth by Aboriginals and their allies in the debate of recent 

wars, the responses of the Canadian statr have had little to say about the first principles 

which constitute the theor) of propeny to which they claim allegiance. Whereas much 

Aboriginal literature has a standard set of postulates. almost an aphorism. from which all 

specific arguments stem. the Euro-Canadian position is most often unstated. I said earlier 

of pre-contact Aboriginal societies that the nature and origin of property was generally 

accepted. and that i t  has been only the recent contlict of Aboriginals with the Canadian 

statr which has brought about their articulation. The liberal literature which underwrites 

the ethos of the Canadian state seems to have adopted the opposite trajectory: in the 

period of contact and colonization it is v c v  concerned with establishing gounds for 

Western property in the New World, while in recent years emphasis has shifted to 

questions of justice in distribution rather than justice in acquisition. James Tully suggests 



a plausible reason for the direction Western theory has taken when comparing the 

foundational writings of Locke and Kant with the more recent elaborations of Nozick and 

Raw Is: 

Whereas Lock  and Kant at least presented arguments to just@ the elimination of 
Aboriginal claims to aboriginal property and government. contemporary theorists 
tend to take the conclusion of their arguments for granted as the original starting 
point of a theory. without c w n  raising the question of Aboriginal property.:' 

Contemporan: theorists write at a time when liberal capitalism is well established in 

Nonh Amer~ca. The Abonginal movement of the last k w  decades poses a challenge to 

Western proprm in that it (the mowmsnt) ~veakcns Western claims to certain Aboriginal 

lands, but i t  does not seek to elmmate capital~sm altogether or to just~fy aggressix 

territorial expansion and the assimilation of the descendants of ichite settlers. 

Consequently, contemporary l iherals 

accommodating Abonginal ti  tlr within 

for instance. implies the possibility of 

have only to consider the possibility of 

liberal institutions and thought: Roben Nozick. 

redress regarding the theH of Aboriynal lands 

insofar as that theft violates liberal principles of just acqu~sition. as denwd from Lockc's 

state-of-nature theon;? What they do not have to do. however. is account for the actual 

origin and contcnt of liberal property, which is so ~ i d e l y  accepted and firmly entrenched 

as a concept for us that it requires little comment for most. So secure is liberal property 

in the mind of Robert Nozick that he is comfortable eliminating the Lockcan labour 

theory of value from his account of just property relations-' and leaves nothing in its 

place to justify the existence of propeq. Locke and Kanr. by contrast. find themselves in 
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the position of having to meet the challenge of an alternative form of property embodied 

by Aboriginal rocirt~rs, and to justiFy the aggessive incursion of Western states into 

Aboriginal territory. They must define Western property in opposition to Aboriginal 

property. and find grounds for the Oreater legitimacy of the former. 

In two closelv related rssavs (which. because they deal with essentially the same 

material and argument. I WI 1 treat as a single line of inquiry) James Tuily explains how 

the course of dealing with iiboriginal property. established the "arguments. contrasts. and 

assumptions that were widely accepted and taken for granted by later theorists. providing 

the unexamined conventions of many Western themes of Tully makes two 

significant claims: first. that l o c k r  defines political society in such a way that 

Amerindian government docs not qwlif? as a legitimate form of political societ)." and 

second. that "Lock dctinrs property in such a way that Amerindian customary land use 

is not a leytimatr t ~ p e  of property " 2 -  Before I summari~r Tully's argument. 1 would 

like to examine some passags directly from the .\;.LwIL/ lrplrtr.w w h ~ h  arc more relevant 

for establishing the content of Lockc's propmy theon than those which T1111y provides. 

Locke begins his exegesis of property with presuppositions which are. on a superticial 

level. strikingly similar to those of Punch and Lyons: 

God. who hath given the World to Men in common. hath also given them reason 
to make use of it to the best advantage of Life, and convenience. The Earth. and 
all that is therein, is given to Men for the Support and Comfort of their being. 
And though all the Fruits it naturally produces, and Beasts it feeds, belong to 
Mankind in common. as thev arc produced by the spontaneous hand of Nature; 
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and no body has originally a private Dominion, exclusive of the rest of Mankind, 
in any of them, as they are in their natural state. . .ZH 

Herr, as in the Aboriginal accounts of this century. we find the world gifted to Man in 

accordance with divine will: also familiar is the insistence that the land was given to Man 

in common. with no exclusive title ziven to any indibidual against others. What is 

different about this gift is the lack of 'strings attached': whereas in contemporary 

.i\boriginal accounts the land is given on the understanding that it is tn be protected and 

constmed by its human tenants. the world in this instance evidently exists solely for 

human convenience. Note the primacy of the human in this scheme. according to Lyons' 

account. humans are to share the land "with our families." by whtch he means "the bears. 

the deer and the other animals.":" Lockc's world is strictly hierarchical. by contrast: the 

"Beasts" which the earth k d s  are given to Man as propcny for his "convcnirncr." I t '  

L-ocke seems sympathetic to Aboriginal cosmology at the beginning of this passage in the 

srnx  that he can comprehend land held by humanity in common. it is clear that he takes 

pains to disassociate himself from them immediately thereafter. He completes the abow 

sentence by revealing that he cannot understand property without interjecting the 

individual into the equation: 

. . . yet being given for the use of Men. there must of necessity be a means ro 
qpropr!uk  them some way or other before they can be of any use, or at all 
beneficial to any particular Man. The Fruit. or Venison. which nourishes the wild 
Indlun, who knows no Inclosure. and is still a Tenant in common, must be his, 
and so his. i.e. a pan of him. that another can no longer haw any right to it. before 
it can do him any good for the support of Life.") 
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Locke is unable to reconcile the existence of common ownership with individual use: at 

some point for him. the object must become the exclusive. inalienable property of the 

indivdual for it  to be of use. From this proposition Lock  dewlops his labour theory of 

value: 

. . .  rvew Man has a I ' r ~ p m v  in his own I'rrsrm This no Body has an): Right to 
but h i m & .  The f.~rhr~ro. o f  his Body, and the h r k  of his Hands. we may say. 
are properly his. Whatsoever then he rernovcs out of the State that Nature hath 
yrovtded and lcli it in.  he hath mned  hls l.~rhoiir w t h .  and joyned to i t  something 
that is his own. and thereby makes it his l'roperrv. It beins by him removed from 
the common state Nature placed it in. it hath by this h h o w  something annexed to 
it. that excludes the common right of other Men. For this 1.uhour bring the 
unquestionable Property of the Labourer, no Man but he can have a right to what 
that is once joyned to. at least where there is enough, and as good left in common 
tbr others? 

Lock has thus laid out the precise character of liberal property: it  is indkidually held 

because it originates in the individual. from the individual's propeny in his own person. 

It is also held to the exclusion of all others. Those passages together allow us to address 

the argument of Tully that Locke has characterized liberal property to the exclusion of 

Abori yinal conceptions. kcording to Tully. Lockc advances four sets of arguments with 

respect to property and Aboriginals. The first set asserts that "Aboriginal peoples are in a 

pre-poiiiical "state of nature": this state is regarded as an early stage in a universal 

process of historical development which culrnlnates in the development of European- 

style instituti~ns.~' We see evidence of this view in the second passage above. in which 

Locke describes the "wild Indian." Second, as the above narrative demonstrates. L o c k  

only grants a right of property to what is directly touched by human labour: since the 

Indian (note that we are now speaking of Aboriginals only as individuals) "knows no 

I~oclie. 19%. 287-8 Emphasis in original. 



Inclosure", i.r. does not engage in actual cultivation of the land--cultivation being 

"defined here in terms of European agriculture and industry""--he is not entitled to the 

land itself. but only what he kills or gathers from &-the "Fruits and Venison." This 

means that land can justly be espropriated from Aboriginals by Europeans, since the 

former "have no rights to the land and thus no reason to complain."'-' Third. Locke 

implies that Aboriginals stand to gain from adopting Western private property. as it 

provides more material gain via more intensive use of the land? this i s  not actually an 

argument for the justice of private propeny, only for the utility of private property. 

Fourth. because Aboriginal government uses direct democracy rather than devolving a 

sigificant amount of powx to liberal reprcsentativr: institutions, i t  docs not fit the 

critena for "polit~cal soc~etirs;" since Aboriy~nal society docsn't have a recogn~zable 

system of yvcmrnent (within the narrow definition Lock provides). it can't haw 

recognizable system of propcny, which relies on liberal institutions. Aboriginals are thus 

not members of nations but are individuals in the state of nature. and can be treated as 

such by European powers. By defining liberal property in opposition to Aboriginal 

property. Locke laid the foundation for a credible ( i f  we share Lock 's  biases) 

justification for the exercise of European Crown sovrreigty in the New World. He also 

set the basic tenets of liberal property--individual. esclusive ownership--for later 1 ibcral 

thinkers who. whatever else they might have changed. would leave these basic tenets 

intact. 



1 have dealt with the Lockean version of liberal property at length because it is 

illustrative of the way in which liberal property has come into being as the other side of a 

mutually-constituting dialogue between cidizations: it is in this sense just as reactionary 

as contemporap Aboriginal writings. and was so centuries before. Again, that these 

systems are essentially defined in conscious opposition to one another does not mean that 

their precepts arc not k l i ewd by their authors and. to some extent at least, by the 

societies for whom they purport to s p e a h t  does not mcan that. as cultural d u e s .  they 

arcn't actually r h m .  It simply means that the process of definition is careful and 

selsctivc. and that the very different Aboriginal and liberal conceptions of property arise 

out of a dialectic in u h ~ c h  the participants were and are interested in discovering 

di t'fercnce. 

There are. of course. many other deri~atim~s of Western property apart liom Lockr's 

derivation from labour: for brek it!' s sake I will not csarnine each of thew with respect to 

their dialectical relationship with respect to Aboriginal propert!: 1 will. instead, look at a 

Few to demonstrate the way in which they contribute to a core of suppositions contained 

i n  liberal property theory which is fundarnrn~ally opposed to that of Aboriginal theory 

As I mentioned earlier, Tully cites Kant as Locke's co-author of foundational 

principles of liberal property theory: he docs so in the contest of establishing how Kant. 

like Locke. facilitated the elimination of Aboriginal property in practice by eliminating 

Aboriginal property in theory. Tullv summanzrs features of Kant's theory that are quite 

similar to Locke's in this regard: 

. . . the systems of property and government of Aboriginal peoples are 
misreco~mizrd and dismissed. and European institutions are set in their place and 
justified as the baseline for moral and political theory and practice. The 
uncivilized hunting and gathering peoples of America. Kant argues, lack secure 



property because they haw not made the transition to the life of agriculture. They 
have, in their pre-political state of nature, what he calls the "lawless freedom of 
hunting, fishing. and herding," which. of "all limns of life. . . . is without doubt 
most contrary to a civilized constitution.";' 

This position makes European institutions ( including private property j npe for export to 

the New ~vorld. since, as Kant argues, -%umanity can achieve full m o d  progress and 

freedom only after commerce and republican constitutions are spread around the 

world. "Is 

What Tullv does not summarize. as he does for L.ocke. is exactly how Kant explains 

liberal property Alan Carter prmides a useful summary of Kant's theory of property. 

Kant being for Caner the most significant thinker to advance arguments for property 

from the pnnciple of '-first occupancy"'" The s:istsnce of property begins ~ v i t h  the 

necessity of making individual freedom possible: since "in order for indiv~duals to act 

freely. it is necessary that thcy be able to subject external objects to their wiils." it follows 

that there must be a mechanism for making objects in the world objects of individual 

w i l P  According to Kant. "(a)n objcct of my L ~ I .  howvcr. is something of which I 

have the physical capacity to make use, a use that is within my power:" however, in order 

to conceive of something as the objcct of n y  will, it 1s necessary that "every object of my 

will he viewed and treated as something that has the objective possibility of being yours 

or mine."." I take this to mean simply that I can't conceive of something as ntme unless 

there is the possibility that it could have belonged to someone else instead. Moreover, in 
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order for individual freedom to be meaningful, it must be the case that my right to that 

object be exclusive and inviolable: 

Let us suppose that i t  were absolutely not within my power ~ l ~ . l u r c .  to make use of 
this thing. that is. that such power would not be consistent with the freedom of 
everyone in accordance with a universal law. In that case. freedom would be 
robbing itself of the use of its will in relation to an object of the same will 
inasmuch as it would be placing usable objects outside all possibility of being 
used..4= 

i cannot make use of a thing if it is not within m) power. i.r if tha~ power is in some way 

circumscribed by the claims of others. Carter is not very clear as to how first occupant? 

becomes the means by which the individual acquires titlc to a thing-he himself notes that 

first-occupancy argurnenls rarzlv give reasons for this." Howver, on the basis of the 

principles provided, it  seems to follow this line of reasoning: ( 1 1 Universal individual 

freedom is primary. ( 2 )  Indibidual freedom can only be realized if  external objects can 

become objects of indi~idual will. 1.r: individual use (freedom is meaningless unless it is 

in some way manifested in the world outside of the individual's head). ( 3 )  Indikidual use 

is only meaningful if  i t  is czclusivc of all others and inviolable: loss of freedom of use 

means individual freedom in general is diminished. (4 )  Since ownership of an object 

exists only because it  is necessary for indiwduai freedom ci.e. there is no other 

qualification for acquisition. such as labour, to account for how a particular object 

becomes object of a particular will), and since ownership is inviolable, the only logical 

restriction on the acqusition of an object is that it not already belong, inviolably. to 

someone else. Thus, ( 5 )  tirst occupancy of an objrct (i.r. land) is sufficient to confer 

property rights to it. 



35 

Notwithstanding the conceptual thinness of this derivation, its basic tenets are 

compatible with those which Lock advances. The starting point for L o c k  was 

individuals operating independent of each other in a hypothetical state of nature: for 

Kant. the propertv begins with the goal of individual freedom. For Locke. sunival 

requires that property be removed from the common and granted to the individual: for 

Kant, the actualization of freedom requires the same. And just as the title granted the 

~ndividual as a consequence of his her labour i s  euclusive and inviolable. so too is that 

which results from first occupancy. 

Carter's inquiry into the various dttrivat~ons of liberal property reveals that the 

suppositions change little for the theorists who come after Locks and Kant. Cons 

rsarnple of Mill. whom Caner credits ivith the derivation of property from -desert 

ider the 

The institution of property. when limited to its essential elements. consists in the 
recognitwn. in each person. of a right to the esclusiw disposal of what he or she 
have produced by their own esenions. or received either by gift or by fair 
agreement. without force or fraud. from those who produced it. The foundation of 
the whole is the right of producers to what they themselws haw produ~cd . '~  

The only significant moditication from Locke is that here "it is not so much that the 

product is the desert of the producer, rather that no one else desenes it."" Even the 

derivation from human nature posited by Hurne. in which the simplistic individualism of 

Locke's state of nature is shed for the realization that property "arises socially . . 

through the necessity of social interaction between individuals." stdl ends up concluding. 

via our nature as inherently seltish individuals, that property as an institution anses from 
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our "desire to have the pleasure derived from possessions to be as secure as those dcnved 

from the mind.*'-tf' 

Contemporary theorists, as Tully observes above, proceed from these suppositions 

unselfconsciouslp. whether they follow "some variation of a Lockean state of nature and 

individual self-om-ncrship." as docs Roben Nonck. or "start from a more Kantian 

premise. such as John Rawls's .-I l h C q .  r , / ' . l l c . f i , t r c -~~ ."~'  Nozick believes that "'there IS no 

social entity.' there are only di fkrent indik idual p e o ~ l c . " ~ ~  that "whoever makes 

something is entitled to it." and rrdistnbution pcr .w violates the rights of individuals."-"' 

Rawls, even though he waters down the strengh of property in the person by positing that 

we don't d e s r w  our natural talents. opening the door to thc son of redistribution with 

which Nozicli takes issue. still counts among "basic liberties" a "freedom of the person 

alony with the right to hold (personal) property:""! he still posits individual pmpeny held 

to the esclusion of others (although he does makc a somewhat unclear distinction 

between personal and productive property. i.s. land" 1. 

I began this section by stating that the literature of the Canadian state has been largely 

silent in elaborating thc exact content of its notion of property. I have also set out some 

of the liberal conceptions which have been taken to be intluentinl in the formation of 

contemporay Western thought on property. It remains to connect these conceptions to 

the somewhat elusive stance of the Canadian state. The difficulty in doing so is that law 

in its actuality dorsn't reflect the theories which inform it in a simple or even an 
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internally consistent way. While it is a truism among liberal authors that iiberal 

institutions and law exist to protect private property the vulnerability of property to those 

institutions suggests the): don't do a very good job of it. 4 s  Joan Williams notes of 

American law. "(n)uisancc precludes an owner from using his land in a way that 

unreasonably interferes with the rights of his neighbor" and "the property rights 

enthusiast on public radio probably does not even haw the right to bum dead leaves in 

his own back yard."i' Thomas C Grey distinguishes between the commonly held view 

of property--Williams calls this the "intuitive image""--and the more complex one which 

is at work in law: 

In the English-speaking countries today, the conception of property held by the 
specialist (the lawyer or economist) is quite different from that held bv the 
ordinary person. Most people. including most specialists in their unprofessional 
moments. conceive of property as things that are owned b!: persons. To o w  
property is to have esciusive control of something-to be able to use it  as one 
wishes. to sell it. give i t  away. leave it idle. or destroy it .  Lcyal restraints on the 
free use of one's property are conceived as departures from an ideal conception of 
Full ownsrshi p. '-I 

Grey argues that thc ciew that is in actual legal practice is that of property as a set of 

relations between people as oppossd to a relation of people to things? This, while it 

helps to explain why property rights are not as absolute as they would he in Nozick's 

preferred scheme. does not actually change much of what we have established about 

liberal property. While property may detine relations between people, it is still defining 

whtr m~livrtiz~uls ctm 9) MU/? thrqp;  it is still concerned with giving individuals as much 
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exclusive control over things as can be justified under red world conditions which are 

always more complicated than theoretical models. Joan Williams makes the case that 

American property law actually adheres to the intuitive image- which stems from the 

tradition of liberal u~itinys we have reviewed above--to a much geatrr extent than is 

generally thought:5h examined critically. the sophisticated 'bundle of rights' begins to 

look very much like the natural laiv \ision of property. I suggest that the intuitive image 

of property which Grey describes above. and the liberal individualist ethos that informs 

it. are just ~5 influential on the Canadian state. and that this influence pervades its 

approach to claims regardins ..\boriginal ti tle. Take. for instance, the so-called ( ;rlcL.r 

case. in which the Nisga'a tribe of Bntish Columbia first sought legal recognition of title 

to land in the Nass Valley. in what was to be the first posit~ve response of the courts to 

claims in this area, and the decision which started the negotiation process which \~ould 

eventually yield the Nisga'a Treatv. the B.C. S u p m e  Court derived this first test tbr 

Abonginal title. Dara Culhnne quotes from the court record: 

The Court: I want to discuss with vou the short descriptlw concept of your 
modem ownership of land in British Columbia. and I am going to suggest to you 
three c haractenstics ( 1 ) specific delineation of the land. we understand is the lot. . 
. . ( 2 )  esclusivr possession against the whole world, including your own family. 
Your own family, you know that. you want to keep them off or kick them off and 
one can do so: (5) to keep the fruits of the barter or to leave it or to have your 
heirs inherit it, which is the concept of wills. . . . the right to destroy it  at your own 
whim. . . the right to destroy at whim, set tire to your own house. . . would the 
tribe permit that?5: 

Culhane explains in  rncmorablt: fashion the implications of using these criteria to 

waluate the sophistication of Nisga'a property law relative to that of Britain: 



Interpreted from this perspective. Justice Gould's ruling can bc read as defining 
Euro-Canadian property law. and presumably the more highly evolved cultural 
values reflected in that law as: indi\dually owning land. building knces around it 
and kicking your family offir. and bummg doum your house on a whim.'* 

It  is wonh noting also. the degree to which Gould's criteria suit the --ideal conception" of 

propcrty that Grcy ascnbtrs to legal professionals oniy in their "unprofessional morncnts." 

In point of fact, the histop of court decisions with respect to Aboriginal land claims in 

recent years has always been one concerned n i t h  divining the relation o f  Abor~ginals ro 

the land--to the relation of the people to the thurg. rather than the relations between 

peoples. tlon- else can we explain rhc coun's constant prcoccupntion with how 

Aborignals intend to use the land'?' 

Second. there is the doctrm of Crown sovtxlgnt\.. which justlties thc initial seirure 

of land in British Columbia from its Aboriginal owncrs. H.C. is unique in that it was 

taken almost entirely without legal surrender: few treaties were negotiated w t h  the 

Aboriginal residents; the land \\as simply taken over b! white settlers. The Joctnne itself 

entails no erplicit theory of property: it merely states that thc British Crown is cnt~tlrd to 

soi,ertrignty over land which is tcmr i s  I . .  unoccupied): no actual justification for 

w h y  it should be possible to claim the land by dccree is k e n .  and the Kantian 

justification from first occupancy doesn't seem applicable. since the Crown is not an 

actual individual exercising his freedom against other individuals. The motivation behind 

the application of this doctrine in British Columbia reveals an implicit theory of property: 

Of course, Britain never had colonized and never would colonize an uninhabited 
land. Therefore, the doctrine of discovery occupation settlement based in the 

5 9 ~ v e n  in the most proyessive o f  recent decisions. the Supreme Coun verdict in the Delgarnuuku v R.. 
the court was insistent that Aboriginal lands not be used "in a manner that is irreconcilable with the nature 
of the claimant's attachment to those lands". [bid. 364. 



notion of /cYrru m l h s  was never concretely applied "on the ground." Rather. 
already inhabited nations were simply legally ~lc .~vm~d r o  ~ L J  ~ r r t r ~ d l ~ r h t d  if the 
people were not Christian, not agricultural. not commercial. not ?wficiently 
evolved" or simply in the way In British Columbia. the doctrine of r i J m r  mrllrrrs 
has historically legitimized the colonial go\.ernrnrnt's failure to enter into trralics 
with First Nations."" 

The historical justification for the disregard of Aboriginal property and the establishment 

of Western propertv in  British Columbia 1s none other than that provided by Locke's 

theory. uith 11s "wld Indians" who had no right to the land itself because they dldn't 

cultivate i t  in a way recognized by English prejudicc.~. 'This would be largely irrelevant 

today (to the cstent that few accept Lockc's theon In its rntlrety. as t h ~ s  doctrine does) 

were i t  not for the thct that the legal tictlon of C r o w  sowrriynty--the "phantasm~c 

the recent strugyle: in the first round of the l k l , g ~ r ~ r ~ r d - u ~  case i t  was argued by the Crown 

C r o w  sowr~ignt!..'~: On appeal. Abor~ginal titlc was reddined b~ the Supreme Coun to 

"reconcile the pnor prescncc of aboriginal peoples with the asscnion of C r o w  

sovereignty." 

Having differentiated Aboriginal and "Euro-Canadian" property theon. some 

observations come to mind. The first is that there is an arbitrary element to each in their 

choice of unit of focus. Aboriginal theory seems to move directlv from the yranting of 

the land to Aboriginal peoples by divine will to the assertion that the land is to be held 

collrctively. There is no logical connection between propositions. in this case--no \+-a!. to 

bobid.  -18. 

Ibid . t 54 
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get to *.we" h r n  -7-le.""' The notion of guardianship of the land which inevitably 

appears with these first t w o  propositions does not bridge the logic gap: the necessity of 

living in harmony does not preclude the possibility of the individual living in harmon! 

with land that he she owns privately (indeed. liberal economics with its narra~ive of the 

'tragedy of the commons' suggests that this is the only possihlc way to realize a 

respectful relationship with the l a n ~ t ' ' ~ ~ .  To be fair. if the rcligious origin of property is to 

be taken seriously. as a respect for  cultural difference demands. this becomes a non-issue- 

-if God r d s  you the land is to be held in common, you art. unlikely to ask for loyical 

crounds Conversely. liberal property theory u n t h l  iny l! and unquestioningl!- begins w~th  - 
thr indhkiual. whether it is the indi~idunl liking in the state of nature. the indkidual 

realizing his her o m  littedorn. or thc individual ~ h o .  while. meparable from society 

even in the theoretical manner of 1-ockr: or Nozicli. is nevenhcless driven b!. the dictates 

of his . her individual psychology as a matter of human nature. 

There art: also speci tic points of intractabilitv in each system of thought. The spiritual 

origin of Aboriginal property. for cznmple. icaves no room for compromise with respect 

to the land: the insistence that -'you cannot give away something you do not oim" mcans 

not only that the Creator's land cannot be ceded to whites. but that no claim of outsiders 

would be an affront to dicine wIl. and a 

isf While the religious argument for liberal 

to the land can be tolerated: such a c 

contradiction of fundamental Aborigina 

h3 Or "She" or "It". as the case mav be 
(4 Alan Carter explains "The tragedy of the commons concerns what befalls a group ot'viIlayers who use a 
communally owned pasture to F a z e  their cattle on Each member of the villase reasons that if he or she 
were to increase the number of his or her cattle ~raziny on the sonlrnons, then he or she &odd benefit as a 
result Consequently, too many cattle are put on the commons and it is destroved through o~.eryrazing. 
The problem appears to be that when anyone sees everyone else increasing the number of their cattle. then 
he or she has to do so too That person's cattle are going to become more undernourished in any case. 
because the commons is becoming overgrazed. But the owner would encourag the nlasimum number of 



property has largely disappeared owr  time, there is in the doctnne of Crown sowreignty 

a similarly absolute claim in Euro-Canadian theory. This doctrine is just as non-rational 

( i n  the sense that it cannot be derived from reason) as any religious doctrine: i t  exists 

because it is said to exist, and bclief in it is as much a ~natter of blind faith. in  the abscnce 

of empirical proof it is inwsted with god-like powers. such as the abilit~ to alienate 

hlstoric rights to land bv simple decree. I t  is adhered to by legal reason with  a dogmatism 

worthy of the most fanatical religious following: obserw the h c t  that even though c o w s  

nou admit that British Columbia was not rclrrcr mrilrm at the titnc of contact. as i t  ~ w u l d  

hale to have been to substantiate a claim of Crown sovcrrignty. the C r o w  retains its 

"undrrlyine title" to the land in negotiated settlements i such as the Nisga'n Treaty which 

\ \ i l l  be examined later 1. and in the most progressike legal pronouncemcnts ( such as the 

Supreme Coun verdict in I)~dg~orr~rukrr 1. 

My point is that there is no means for reconciling opposlng sets of nrhitrarily chosen 

postulates and uncriticall) ilcceptcd doctrlncs. Peoplc who /rrr/j beliew they hare a 

collective rclationsh~p with and responsibility to the land should not be able to share it 

with individuals who beliew i t  is mcant for ths~r  indibidual ownersh~p and convenience. 

any more than people who belirw the land has been given them by God should be able to 

accept that foreigners can claim it by mere legal decree. It should not bc possible for 

both sides to be content to accept that the Crown can retain underlying title to land which 

is Aboriginal by the will of God; one side must regard the other as fundamentally wrong 

in its beliefs and the actions which stem from them. and there is no room for tolerance of 

such wrong where one's homeland is st stake. As I wili demonstrate in the nest section, 

cattle to be grazed without beins destroyed. because this would maximize his or her income Hence. 
private property appears to be t h t  most etticient solution to this problem " Carter, 1989: 65. 



these beliefs belong to whole sets of beliefs. In the following chapter I will argue that if 

these sets of beliefs are as diffkrent as they are made out to be by those who explain 

them. than the enormity of this difference should make any son of meaningful dialogue 

an impossibilit). 

Ill .  The Bigger Picture: A n  Aboriginal Worldview 

The besinning of an explanation o f ' \ \ h y  certain criteria are taken ro be rational in some societies is 
that they t in1 rational .And since this has t o  enter mtcl o u r  txplmation ice cannot eupiain social 
behaiiour independently of our w n  norms of rationality 

The rights and rc.spunsibilities ~ i k  en to us by rht. Crcator cannot bc altered or taken ,lua> by any 
other hation 

--.-\ssenhly of First kit ions C o n k  rerice 

Deceniber. 1 WP7 

I concluded the previous sectmn b! esalnlnlny the very ditrerent presuppositions about 

propertv held blr Abori yinal and Euro-Canadian socicties. in  this section I will brictly 

outline the various other ways in which Aboriginal non-Aboriyinal difference has been 

asserted in recent literature. 

A common theme in the assertion of Aboriginal JifTercnce is the extent to wh~ch 

Aboriginal languages diverge from their European counterparts: this difference is 

significant because if we accept that language structures the content of consciousness 

then we must accept that Aboriginal consciousness is also fundamentally di Werent from 

65~vans-~ritchard. quoted in Winch. 90. 

66~aclntyre. quoted in l b i d  95 

67quoted in Asch 198-1. 



European (at least inasmuch as English can be said to be representative of European 

consciousnrss). -4s with property. w should be surprised and sceptical to discover the 

existence of a single 'Aboriginal reality' captured in  *Aboriginal language.' since 

historically there haw been as many Aboriginal languages as nations to speak them. If 

we take scr~ousl\- the clairn that language structures reality for the speaker, \vc' should 

b t t w c n  O~ibbny and English art: vast enough to produce gross misunderstandings. the 

diff'rrsncr bctwren the Micrnac and Nisga'a inn2uagc.s should still be sign~ficant enough 

to merit comment. as thesc groups \wuld have heen just as isolared from one anothcr as 

an! onc Aboriginal language f ins from English in prc-contact times. And yet. as nith 

propertv. this is apparentlip not the problem which common scnst: makes i t  out to be. 

Contemporap authors such as Rupcn Ross are just as comfortable gcneraliriny ahout 

Aboriginal language as they are about Aboriginal justlcc' or b o r i g i n o l  povemrncnt. and 

cwn those Abor~ginal authors who begm by discussmg their particular languages are 

willing to speak of '-Aboriginal consciousncss."'~" 

Rupert Ross summarizes some of the commonplace distinctions made betwen 

Aboriginal and English The most profound of thesc is the tendency of the former to 

focus on wrbs while the latter is ncw-qriented. Ross illustrates: 

The differences between Aboriginal and non- Abori~inal understandings can be 
espresssd in terms of Einstein's famous equation. E=MC'. It appears that the 
English language. with all its nouns. focuses primarily on the mrss  sidr. on all the 
"things-out-there," on the collection of water molecules sitting in the shape of a 
wave. The spotlight of Aboriginal languages. on the other hand. shines primarily 
on the c.nc.r,qp sidr of Einstein's equation. on all the "patterns-and-changes" that 



exist between and among things-out-there These are the forces that hake not only 
built the wawshape we presently see. but are also already shaping different w t e r  
n~olecules into new forms for the nest moment. and the next after 

The bald assertion of this cornpanson is that i t  is possible. wen likely. for an Aboriginal 

and an Anglo to both obsewe the same phenomenon hu t  to each 'see' something totally 

different. H o w  then, are they supposed to discuss the phenomenon in a mranin@ful way. 

k t  alone come to agreement on its signi ticance or implications" Ross continues. quoting 

Youngblood 1 lenderson: 

[ In ]  the Sun Dance. the one thmg they a l w a ~ s  Instruct is newr. when you get into 
the Sun Dance the last day. newr s3! a nord in English. or th tnk an English 
thought. People who speak English and enter th~s  realm come back deranged. So 
\\hen y o u  enter this realm. whatever you do. don't speak nouns? 

i t  uould be hard to tind a stronger statement of ihc incompntabilit~ of Inn yuaycs than the 

equation of the other's language with t lmrr~g~wcrr r .  

A less strident and morc common strategy is to note the srtent to \thich Wcstcrn 

prejudices are absent from :\borlginnl lanyuages and thought. BolJt and Long. Ibr 

instance. note that the concept of so\sreipnty. with its attendant notions of hierarchy and 

a ruling entit!. is foreign to traditional Aboriginal societv? Sharon Venne claims that 

the phrase "cede. surrender and forever y i ~ e  up title to the lands" was meaningless to thc 

Elders of tribes covered under Treaty 6 because "these words do not esist In their 

languages":" bariations of thls claim appear in much of the literature surrounding 

existing treaties. Claims such as thesc have the benefit of opening old agreements to nen 

(and for Aboriginals, Fairer) interpretation. They also have the effect of dichotomizing 

63~oss .  1996 1 19 

70~enderson. quoted in  l b~d  1 19 

Boldt and Long, 1 'I84 



Aboriginal and European value systems. Leroy Little Bear. for instance, deriws from 

English. Blackfoot and Cree linguistic categonw-and their attendant values--a long list 

of ways in which Aboriginal values are antithetical to those of English speakers. Here is 

an abridged version of the list: 

The underlying premises of white society can be articulated as follow: 

God created humans in [His own image and g a w  them dominion over ewpthing. 
lnd~vlduals are more Important than the goup. Nutlons eslst to protect and 
provide for individuals. 
Property I S  indibidually ownable. ~ncludins land. 
Social order is hrtlrarchica1. 

The undcrl!ing founda~~ons of Indian Metis culturc can bc stated as follow 

r h s  Creator made ewrybody. as equals. including humans. animals. plants. and 
inorganic lik. 

Thc. p u p  is more important than the indn d u d  
-, . 

All land and resources belong to the group. * 

From postulates such as these. f-kndcrson is able tu place 'white' and :\boriginal 

societies into two opposed realities: 

White societ!* can be characterized as -'linear and singular" . . :I linear wew 
implies a number of things. . . In terms of judgments. good is preferred over bad. 
saint o w  sinner. raster owr  slower. bigger owr  smaller. and newer over older. 
The singular nature of a line lends to values that imply onl). one answer. one true 
way. and so on. Hierarchical orders are the result of a line in  a wnical position. 
The consequences are values that prefer higher over lower. the leader over a 
commoncr. . . A linear singular worldview leads towirds specialist and product 
orientatation. . . In contrast to white socirt). '~ linear . singular u-oddview, the 
lndiai~ and Metis worldviews can be charxterizrd as cyclical holistic. generalist. 
and process oriented. . . The holistic view leads to an implicit assumption that 
everything is interrelated. lnterrelatednrss leads to an implicit idea of 
equality among all creation. . . When a circle is viewed as a whole. implicit 
convictions anst: that. in the case of a society. the ~vhole or the group is more 
important than a pan or the individual? 

7 2 ~ e n n e .  1397 197-3 
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Lm Sawatsky provides a list similar to Hmdrrson's with respect to European and 

Aboriginal vallrrs concerning justice (again, the list is a b n d p d  here 

European Retri butn-c Aboriginal 

Crime deflnsd as violation of the state 

Ad~ersariai reiations'nips and process arc 
nonnative 

Imposition of pain to punish and dcter 
prsc erit 

No word for crime but 
reco~mition of injury. 
harm. contlicts and 
disputes 

C,^onst.nsus ut't.idcrs 
chiefs to adcisr: on steps to 
take totvnrds establishing 
hamon!. 

Holding parties in contlict 
accountable to cach other 
in contest of family. 
community and Mother 
Earth 

Encouragement ot'compctitivc ~ndividualistic Encourngt'rncnt of 
valucs splritunlity. self-estwm 

collcctivc identity 

A few observations come to mind with respect to lists such as these. First. the! sscrn 

to arise out of th in  air in that no pan~cular authority is cited for each specilic claim. This 

seems remarkable considering how swr rp in~  and thus open to dispute the 

characterizations oficn arc. (many  Euro-Canadians would shy auny tiom I-lenderson's 

strong articulation of religious principles as t'undarnental to our soc~ety. for instance). 

The second is that they tend to adrn~t of no middle ground: on the one hand is community 

and responsibility, on the other is the self-interested individual. The articulation of 

Aboriginalin. in these cases follows the process which 1 described in the prwious 

chapter, in that it is interested in discovering difference and thus is constructed in 



opposition to a perceived -Westcmess.' As Sawatskfs list demonstrates. the 

characterization of Western values is often pejorntiw. Nhereas European justice is about 

"imposition" and --pain." Aboriginal justice is about '-Mother Earth." "family." 

. - 
"community Sharon Vennc dc.monstratrs the cstrcmr use of this type of terminnlogy 

when she contrasts 'white man' and Aboriginal Elders: \+hereas white man has 

abnndoncd his promiscs ( with rcspcct to the conditions of Trcaty 6 ) bccausc he i s  "killing 

himself' and is -'newr satisfied." Eldcrs always tell the truth. *-ti~r they believe they are 

x w m e d  by a uni~crsal pr~nciple to do so. i t  is n pan of their spirituality"-'9 The 
C 

Aboriginal is spiritual and truthful: the European is ncither. 

Scttlng asidc rhc pcjorati~ c clcmcnt. i t  is \ionh pausing to opprcc~ntc the weight of thc 

differrnces tienderson c.xposcs b ?  separating .Mwriginal and Europrnn soclrtirs ~nto  

completely separate \vorldvit.ws. I haw ahead! dealt n,ith the diflkrences which relate to 

land tenure. although I omittcd thc distinct~on regarding the nature of what Henderson 

.. . 

calls *'inorganic life. fhr notion that inan~mats matter possesses sp~rit and i s  equal to 

humankind in Crcation places a burden upon Aboriginal use of rrsourcrs that does not 

exist for Europeans: this of coursc i s  what Aboriginal scholars refer to when they discuss 

their guardianship of the land. It docs not mean that the land cannot be put to use (after 

all. organic lire is used for human S U M - a l  despite its equality with human life). It does 

mean that the possibility of n non-Aboriginal and an Aboriginal understanding an object 

in the same way disappears, since it is impossible for a nun-Aboriginal to comprehend 

that inanimate objects are in some way living; (s)hc can at best imagine it, but never 

believe it. since it offends the operational principles of his . ' her language and science i f  



there are no such things as things. Rupert Ross illustrates this quandary in an amusing 

fashion: 

There are two different worlds emerging here. There is the world I am learning 
about. where people will consider someone crazy if, for instance. he J~~nrcs  his 
relationship with rocks. and there is my own world, \\.here we will call him crazy 
as soon as he L ~ ) L ' . Y  start talking 10 them!': 

Second. the space betwecn the proposition that "nations exisr to protect and p r u d e  

for individuals" and that "the group is more important than the indiudual" I S  the space 

between poles ( a  fact which contemporary solutions to Aboriijnal claims tbrget too 

readily. as I \ \ i l l  demonstrate lator): the tendenc! of thcsr poles to repel has hem 

responsible in this century for di\ iding the world into the two most powrful ideological 

and political empires it has c ' w r  k n w n .  I t  twuld be crude to qua tc  Xbor~ginnl ontolog!. 

with communism. and 1 am not doing so here. r0rc.n L.yns claims that what separates 

indigenous polit~cal systems from communism is  that the latter employs centralized 

decision making and lacks spirituality. He distinguishes indigenous systems from 

capitalism on the same grounds ' Y )  M!. point is simply that this difference makes it wn 

difticult (and often ~mpossible for othenvise-stmilar people to get along. ibithout even 

entering colonialism and racism mto the equation. as we must do ~vhen trying to reconcile 

Aboriginal and Western liberal ideas. 

The logical corollary to the kast  diffrrence asserted in the literature regarding 

Aboriginal title and rights is that different worldviews must necessarily yield different 

forms of political organization. since "how a government is structured and how i t  



operates cannot be disassociated from paradigms that arise from philosophy. norms. and 

the environment:" gowmment evolves out of these paradigms and norms"' and cannot be 

maintained in  L iolation of these c except. temporarily. by extreme force ). Aboriginal 

nations. if they are to exist as nations. must haw political structures which distribute 

powsr. administer justice. and gowm property relations in a manner consistent with the 

Aboriginal worldview. Anv cornpromlse in these structures is o betrayd of the valucs 

and beliefs which the structures are meant to cmbod! and protect. Aboriginal authors 

( and sympathetic nun-,.\boriy~nats) demonstrate hon diffcrrnt from our own 

Aboriginal go\ ernmcnt and j ustlccl must be As with descriptions of Abori gl nal 

these structures arc defined relatlvtl to Western concepts 

Thc above p h ~  losophicai differences results [sic 1 in a poi cmmrnt 
s o c ~ s t ~  that IS hierarchically structured. \\here power i s  diuded amor 

structures 

property. 

for ivhite 
~g seceral 

units. and is operated according to 'the rulc of law.' with a belief that everything 
other-than-human is for the benefit of humans. In contrast. aborig~nal 
uowrnmrnts are horizontally structured. where power is shared by the whole. law 
C- 

is applied contextually. and balance and harmon). are taken into considsntion 
wl t h all creation.*" 

The 'horizontal structure' to w h ~ h  Little Bear refers appears. at tirst glance. to resemble 

anarchy more than government; by definition. ovrtmrncnt must entail some 

organizational hierarchy. for the purposc of co-ordination. indeed there is ii hierarchy of 

sons. in that there are chiefs. councils. Elders. and so on: what is meant by 'horizontal' is 

that the power ol' these officials is attenuated by two main principles. The first is 

consensus: decisions aren't made unless agreed to by all. on the assumption that those 

excluded by any non-consensual decision "are just going to lie back and w i t  their chance 

to get even." On issues where agreement is impossible. decisions are postponed until 

"~ittle Bear. 1 g9.1 184 



conditions change to make consensus pos~ ib le .~ '  The second principle, although i t  is not 

understood as such by Aboriginal authors, appcars something akin to thc 'rule of law' 

which Little Bear criticizes above. Abori yinal authors refer \ ariousl y to the 

predominance of spirituality or custom in decision-making. Lyons explains that "as 

chiefs we are told that our first and most ~mportant dut) is to see that the spiritual 

ccremonit.~ art. carried out. Without the ceremonies, one dues not hake a basis on which 

to conduct go\t.rnrnrnt for the welfare of the people."" Boldt and Long approach this 

point historically: 

In place of pcrsonnl authority hierarchical p o w r  relationships. and a ruling 
emit!. the organizing and regulating force for p u p  order and endrawur in 
traditional lndian societ? was crrstonr and r n r t i t r r t ~ ~ z .  Put another \\.a).. Indians 
invested their customs and traditions with thc authority and power to yowrn their 
beha\ iour . . Customary author1 t y  protected i ndit duals from sel k e n  mg. 
capricious, and ccwcive csrrcise or  power by contemporaries." 

Consensus and custom together bnn the basis of clurns to the superiorit!. of .Abor~g~nal 

political systems o w r  those of Western extractton: Tom Porter. for instance. asserts that 

real d e r n ~ c r a c y . " ~ ~  Claims such as thesc fall only slightl~ short of ascribing to 

Aboriynals a superior human nature to that of Europeans. 

Consensus is clearly out of place in  the Canadian poli~icul structure (Lyons describes 

i t  in explicit contrast to votings'): Canadian pluralism and the part! svstcm are in\.olved 

to an extent in consensus building but this never approaches unanimity I t  is less cicar 

Solbid. 188 

I Lyons. 1992. i 

82~bid . .  5 
S3~oldt .  1984: 5-43. emph in original. 

94~orter. 1993 2 I .  

S S ~ y o n s .  1992. 5 



how customap rulr difkrs from rule of law (Boldt and Long in fact refer to it as 

comparable to Western '-procedural authority"""- as Little Bear claims. The fact that he 

juxtaposes rulr of law with the contestual nature of ..\boriginal decision-making indicates 

that he is taking it  to task for i t s  abstract nature-a common claim about Aboriginal 

consciousness is that it does not contain abstractions to the eutcnt that European 

consciousness does, Indeed. there is something tsrriblv abstract about the n o t m  that the 

opinions of people ut: w1I nevrr meet and who could newr have anticipated our 

immediate situation should haw ultimate control over how we react to that situation (this 

is the essencc ofrhc. rule of law H ~ w w r .  the Creator ( from u horn custon~ 1s ultcmatcl~ 

darivcdc' is no lsss an abstractm for thc. secular librral legal mind than is the Law for 

the Aboriginal mind: what iw haw is an arbitrar~nttss in  the cho~ct: ofclbstractlon which. 

because it is arbitrary. I S  as intractable as that regarding the choice bctwen title based on 

divine .rant - and title tlowiny from Crown sovsreignt! 

The admin~stration of Aboriginal justice is Just as alien to Western norms as 1s 

Aboriginal government Recall Sa\satsky's l ist of attrl butes of European and Aboriginal 

paradigms of justice. for instance. D~fferrncrs between paradigms occur on two ievels 

In the contrast Sawatsk) pro\ides. The first level concerns the propr  end of the justice 

system. and the way in which that end is achieved. Sawatsky explains: 

Aboriginal pt?opltis do not percriw the adversarial. retributive model of criminal 
justice as being an adequate response to the problem of crime. For one thing. i t  
does not meet the nerd of either the victim or the offender. From an aboriginal 
perspective. victims need to meet the offender face to face. receive personal 
restitution and be directly involved in a fair settlementx 

- - - - -  . . 
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Of course. Sawatsky is almost certainly owrsimplif&ing the character of Western justice 

bv setting i t  in opposition to a sensitivity to the nerds of otTenders and victims: the focus 

in recent years upon rehabilitation of offenders. and upon counselling and therapy 

suggests that the system i s  not simply interested in punishing acts which offend the power 

of the state. These considerations may be less prevalent than in Aboriginal sentencing 

circles. but the\ are not wholl\ absent either. It is at the second Ievsl, at nhich the o r y n  

and nature ofjustice are articulated. that the difference bst\rcsn Aborynal and European 

j usticc 1s most pronounced: 

For oboriynal pcoplc. norms and laws are inherent in the natural order. not 
imposed from the outside. The "state" is 3 h e l g n  concept: Justice depends upon 
the internal order and relations of a piwn societv or comrnunit~ . . When 
deviations from rhe norm and conflicting interests break thc harmony of 
abor~ginal communities. she traditional \\a!, of responding is to do \chattxcr i s  
necessary to restore harmony.*'' 

If Aborignal justice abhors the mposition of norms upon the communit~ b? the state 

because the state is foreign to the internal order of the community. h o ~  can i t  tolerate the 

ir~~position of norms by a foreign state? h k c n  srriously. Sawatskfs dcplction places the 

proper adrn~nistrnt~on of Aborynal justice outside o f  the authority of the Canadm legal 

system and the norms it represents: hencz his insistence that. i f  Aboriginal justice is to be 

respected. "the dominant institutions will haw to be open to a r~wlzmo~rr l~?~ approach.""' 

i .e  the prospect of an independent Aboriginal justice system. A pluralist approach which 

integrated Ahori~inal approaches into Western law would be logically impossible 

because Aboriginal justice em phasizes local context and internal norms. L+ hile Canadian 
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institutions are defined by uniformity and the existence of "one un ie ing  set of rules and 

principles. ""I 

What we see in the writ ings of the last few decades. then. is a definition of Abor 

rralitv and the structures which result from it which is fundnmcntally incornpatable with 

Western reality and structures. To combine these is to do damage to them (recall 

Hendrrson's warning to rhosr: in the realm of the Sun Dance: E n ~ l i s h  thought leads to 

derangcmcnt 1. l o  subordinate Aborig~nnl structures 10 Wcstrrn struclures IS  to betray thc 

reality v, hich the structures art. meant to protect. 

91 Ibid.: 90 



Chapter 3 

Implications: Failings of Pluralist Models 

Despite the apparent irreconcilability tvhich I haw described. attempts to bridge the 

nap between Aboriginal and liberal realities and structures arc: comrnonplacr In this 
Y 

chapter 1 shall csamint: a feu of these in the hope of  demonstrating that. if we take the 

differences which haw been i~rticulated at fact value. such attempts cannot possibly 

succet.ii. 

Constitutional Tinkering 

I will hcgin with the least syrnpathctic of treatments icith respect to ,Aborig~nal 

di tfi.rcnce. Alan C'iums typ~cally begins his treatments of .Abor~p~nality by \ i w i n g  i t  as 

an obstacle. For Instance. hls t w a p  If%\* I.\ rt so I h f f i ~ - d t  t o  Iirlk / : " I L . ~ I  t h l l ~ # f '  starts by 

quoting Lord Acton: "The co-ezistcnce of scwral nations under thc same State is a test. 

as wll as the hest sccuntv of i ts frerdom.""- T h w  things arc sent to try us. His brief 

cram ination of Abori yinal rlat~onal ism says l ittlc about its content. focuss~ny instead on 

its current popularity as a movement (with regrct. it seems--he points out that rscrnt 

advances are *-tcnuous" and "haw had little impact" on the worst conditions of 

Aboriginal life i n  Canada. but that the --owall  direction" in fawur of recognizing 

Aboriginal rights is "unlikely to change"'"). He then proceeds to sympathize with the 

plisht of academics who are afraid to provide "honest reporting" on the validity of 

Aboriginal aspirations for fear that "their motivations could be misint~rpreted."')~ Cairns 





Kynlicka's approach has some problematic features which merit brief comment. First 

of all. Kvmlicka d i~orcrs  Aboriginal rights from rights to the land--at least. he appears to 

do so: he makes no mention of land claims in .\frrl/l~~lrl/w~~rl ( ' I I I I L ~ I I . C ~ ~ I ~ .  even though at 

the time of writing land claims occupied a significant ponion of the debate over 

Aboriginal rights in Canada. The implicit assumption is that Aboriginal title and 

Aboriginal rlghts arc. In some i ca )  ssparablc. This seems to tly in thc h c e  of \\.hat 

Aboriginal authors sa! about their rights. as when Oren Lyons claims that ?.and is the 

ccntrd i s s~ ic , " '~"~  Aboriginal righ~s .;tern from n claim of prior sovcrrignty. which in turn 

stems From prior occupant! and control o f  the land. As Pittnck hlacklem ohssncs. the 

reduct~on of Aboriginal rights to a tool of collectiw cuitural protection "does not do 

-. , 

-justice to the nature of Aboriginal claims. sincc Aborynal scll-gowrnment properly 

understood must include Abort gnat exercise of "gowrnrnc.ntn1 authont>- o~ rr lands and 

peoples."'"' Pragmaticallv speaking. thcrc is little u luc  to n nght of sell-dctc.rinination 

without thc indepcndcnce that control o w r  u land base provldcs.'": A group wthout such 

a base must rely un  outs~dc sources to fund its eserclse of so~crcignty--a depsndenq 

which makes a mockcry of that sol-ereignty. Considcr Alan Cairns' \varning lor. perhaps. 

threar with respect to increasing Aboriginal independence: 

The new relat~onship. however. is to be amon2 equals--symbolized as nation to 
nation--to w h ~ h  hierarchical conceptions ot'duty and moral superiority i d .  quite 
properly. not apply. In relationships between equals. e w r y  weakening of the 
bonds of communit attenuates the responsibility of the larger. wealthier party i'or 
the disadvantaged as the latter's relationship to the former becomes increasingly 
tangential. 



Second. Ky m licka bestow collective rights upon Aboriginal peoples for the wrong 

reason. i.e. not out of a recognition of the difference of Aboriginal consciousness. but out 

of a concern for Aboriginals as l iberal individuals. Chandran Kukathas csplains: 

Kymlicka's foundation i s  essentially an arsument about the primary importance 
of individual mmrwy..  Cultural rights protect autonomy They do this inasmuch 
cis they look to guarantee the stabilit! of the cultural environment icithin which 
the individual is ablc to txrrcisc the capacie to make meaningful choices. 
IJnfortunntel~,, many cultures do not place such importance on choicc . . Often 
the mdividual and his interests art: subordinated to the community. I".' 

This in itself would not be a problem; a group which wishes its rlght to self- 

determination recognized by the dominant society is likrl! to accept that recognition 

rqardlcss ol' how the dominant societ! rationaliles the recognition to itself. as long as 

the recoyition is substantive enough to bc meaningful. in this case. howevcr. the 

rationalization limits the content of that recognition. Kymlicka shares liukathas' 

disapproval of thc 'subordinat~on of the individual to thc cornmunit!.' ( indccd. hc 

probably feels 11  more intensely than Kukathas. ~ h o  is w l l i n y  to concede to cultures the 

right to inhibit indibidual choicc. and criticizes Q m l i c k a  for not dotng lilrcwis~).~"' This 

infonns his views on self-gowrnrnrnt. against which he mounts several mticisms. It 

also leads him to an insistence on either the continued impostion of the Canadian Charter 

of Rights and Freedoms on Aboriginals. or the adoption of parallel charters by Aboriynal 

nations so that Abori yi nal government will be prevented from oppressing individual 

members. This approach is fundamentally flawed. To recognize Aboriginal 

sovereignty upon condition that it be exercised in the same manner and according to the 



point. It's their sowreigntv. and it ceases to exist when you begin dictating terms. 

Moreover, i t  proceeds from the assumption that Aboriginals value the liberal concept of 

indhidual protection as the supreme culturnl value. or if  they don't. then they should 

This betrays the difference of .Aboriginal consciousness that the so~ereignty is meant to 

protect Fleras and Elliot statc 

4s put by Pearl Kcenan. an elder of the -kslin rlingit band. . . the Canadian 
ionstistutwn is poorly eyu~pped to ncccpt e~thsr  abor~g~nal justice or sell- 
eovcmrnent since thc constitutional rights of the individual take precedence over 
C 

those of thc group. ' In  our group'. Ms Keenan notes. -the rights of the group 
must come ahead uf the indihidual.' What is required mtsad  is a model more 
cognizant of aboriginal cultural values and geared towmis collrctiw aboriginal 
rights--even if  these tiolate Charter nghts and freedoms and fall outside the 
criminal code. I o 7  

Roldt and Lon2 cite Laslett's "onion skin" analogy to explain the nature of the indikidual 

according to ilborignnl thought: 

1'0 apprehend the indi~idual in tribal Indian societ?,, he says. we uould haw to 
peel oft' a succrrssion of group-orir.ntt.d and derned anitudrs as l aym of onion 
skin. Thc individual turns out to be a succession of metaphorical layers of group 
uttrihutrs which ends up with nothing rernainmg.'"s 

An extreme interpretation of this analogy would hold that there is. in cffcct. no 

individual h more cautious one suggests that any people that truly subscribes to this 

perception of the individual is going to be more concerned with keeping the layers of 

group attributes intact than in constantly stripping them away in search of a core. 

Common Law as Common Ground 

106~vrnlicka. 1995 39. 203 (note 4) 

07~lcras. 1 992 1 3 4 

l o8~o ld t .  1984. 51 i 



James Tully, who criticizes Kymlicka and other liberal theorists for their inability to 

step outside of liberal paradip-ns in addressing Aboril?inal issucs.l"'' claims to haw found 

in English common law "a form of recognition and negotiation of Aboriginal and 

European-American systems of propert!, that meets the criteria of justice sharcd bv both 

Aboriginal peoples and non-ilbonginal North Americans.""" Tull) d r a w  on the 

Marshall decisions of nineteenth-centup Amcr~ca and the doctrine of '-domestic 

. . dependent nations. ~ h i c h  allows for a "wak  state" to --place itself under the protection 

of one more poncrful. without stripping itself of thc right of self-gowrnmcnt. and 

ceasing to be a stntc." Properl!. understood. this doctrine allows nations to maintain 

"internal sovrreignt!." while the stronger stntr ( f o r  o u r  purposes. thc Carladian 

covemment) resc'ncs esternil1 powers to itself. arcas not rsplic~tl! allocated to the .. 
stronger starc must he negotiated by trc.atyH1 l ic compares this to the Ttco Kotr 

Wampum Treaty of the t-laudcnosaunec: 

The two central and parallel rwvs of purple beads symbolize t w  paths or two 
cessels. travelling down the same riwrs together. One, 3 birch bark canoe. wdl be 
for the Indian people. their l aw.  thcir customs and their \\a!.s. The other. a ship. 
will be for the white people and their laus. thcir customs and their \vays. We 
shall each trwrl the r i w r  together. side by side. but i n  our own boat. Neither of 
us will try to steer the other's v e ~ s e l . ~ ~ ~  

Tully draws from these two modcis a general principle of non-interference in which 

Western and Aboriginal theones of property are each to be determinate in issues of 

property which don't concern the other. and that when an issue concerns both Aboriginal 



and nun-Aboriginal property. it  is to be resolwd with both sides on equal footing 

according to principles of mutual recognition. respect and consent. ' 

The first thing to note regarding Tully's proposed middle ground is that it is not a 

theon. of property at all. but a theory of international relations. Tully identifies a 

\villingp,.nrss to ~ r ~ / ~ ~ m p  to reconcile opposed ideas and world\ lew. in this case opposed 

\,icws concerning property. but does not aKer a means by which the attempt can he made 

successful. People may respect that others operate accordmy to di ffcrent premises. but 

when the premises of others lead to actions that are abhorrent and harmful to them. 

respect for the others' \ , I W  IS not going to altcr the r istrnce of the contlict. As an 

Abor~ginal I might be wlling to respect that Europeans understand their rrlat~onship to 

thc land dit'krently than I do. but if they haw takcn and exploited land which I beliebe I 

am requircd bv the Creator to protect. recognition of diffcrcnce is not gomy to makc mc 

~ ) t ~ l c ) r [ m ~ l  thc difkrencr or l r ~ w p r  thc loss Recognition of ditfi'rence docs not erase 

di ft'ercncc. 

Second. ' r 'ul l~ conl1atc.s two models that art. essentially different. The Two Wampum 

Treaty explicitlv states that neither ciwlizntion will attempt to steer the other's vrsscl. 

This is irrelewnt to the currcnt relationship of First Nations to Euro-Canada. since the 

latter has evicted thc former from their vessel and left them treading water for over a 

centup,. The Treaty requires a separation of the peoples. each with its o w  space. This 

requirement has not been honoured in Canada since before the nineteenth century. I The 

doctrine of domestic dependent nations is only applicable once one vessel has capsized. 

i.e. once the spirit of the Treaty has been voided: it allows for a certain amount of self- 



management, but in removing control over txternal matters to the bullies who have 

tipped the canoe. it removes to a considerable d e g m  the power of self-direction and self- 

definition proper to a nation. Tull\. understates this loss. 

Consociation 

Asch , building on a throry of M.G Smith. acknoidedgrs that in countries such as 

Canada and the United States. thcrc 1s 3 tendcncy tonard uniwrsnllsm. I . C .  the rcjecuon 

of special political rights for s&ctcd goups on the basis of equalit! of consideration. It 

\\.as this un~versalism. for instance. which caused the ultimate rqcotion of the "separate 

but cqual" doctrine which informed U S  polic!. concerning scgregatttd  school^.^ I '  H c  

argues that Canada should striw for a relationship w t h  First Nations that is 

"consociational" rather than unnersalist: 

In this form of incorporation. the nation-state csplicitly acknowledges that it is 
composed of members who share ditkrent linguistic. cultural or ethnonational 
traditions. . Equali t! of consideration. then. is reconciled by ~dent~t j ing  arcas of 
jurisdiction. such as cducatton. within which a uniwrsalistic theory of 
incorporation will apply only within segmental boundaries tlerc. "separate hut 
equal" 1s not considered anlithetical lo democratic ideals. as long as there is real 
equality. I "  

Asc h proceeds to demonstrate how Brlg~um and Swtrerland have succrssfull~ 

incorporated consociation into their liberal-democratic theories o t' the state. 

Asch succeeds in demonstratins how ~ , ~ r t m r  ~ p e s  of nationalism can c o - c ~ s t  within 

a liberal statc. However. his demonstration suffers from falsc analogy when it attempts to 

reconcile Aboriginal and liberal nationhood. Note. tirst of all. that in the above quotation 

Il%liller identifies this as the century i n  uhich white domination of Canada was consolidated. making 
Abori~inals irnpedimcnts rather than ailies. 1991 272-3 

5,~sch. l O8.1 76-7 

1 I6lbid . ?7 



Asch speaks of '*ethnonational traditions." He speaks of these later with respect to the 

French and Dutch segments of Belgium and the French and German segments of 

Switzerland. The thing to note about these nationalities is that they a11 descend from 

more or less frhmrl traditions. What separates ethnonat~onal i ties are the paniculan ties of 

ethnic inheritance: language. elements of culture. and so on. They are not separated by 

fundamentall! different wr ld \  iews. Incorporating d i ~  ergent understandinps of propem,. 

time. and real~ty. First Nations ~rrc  separated In this way tiom L'uro-Canada. according to 

the Aboriginal discourse of the last kw decades. Consociation resembles the 'Tuu 

Wampum Treaty which 7'ull) inzntions ThC thing to remember is that the Treaty was 

modeled on treaties betwcm First Nat~ons, which cncountcrcd cach other as groups with 

different oulturc.~ bu t  not OPQOSL'~  rralitirs. The application of the Wampum model to 

relations with the West \\.as misyided in that it could not hope to bridge an ocean of 

difference: that it failed to do so is w d c n t  in thc common assertion by .Aboriginals that 

histor~c trentics bet\vecn thc Crown and First Natwns w r c  understood in completely 

different \my bv thc signators. I I '  

Note also that none of the cthnonationalist cntities from which Asch d r a w  his 

examples suffers from a legacy of cultural domination. genocide. or assimilation at the 

hands of another. nor is any one of them completely surrounded and outnumbered by 

members of the other as First Nations in Canada are. Euro-Canada is in a position to 

dictate terms to Aboriginal peoples to an rstent that is not found in the consociational 

relations of Belgium or Switzerland. First Nations negotiating From within this 

framework are not *'separate hro qd' in any sense. 

- 
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Conclusion 

What should be clear at this point is that attempts to bridge the yap between 

Aboriginal and Western ~corldviews are undone by the enormity of that yap. lt w r d e  

~ O L W I I  J c s c r p ~ o m  o ( t h ~ ~  BLIP . Y C J T I ~ Z ~ S / \ -  m d  tit /&CJ U I / Z / L ~ .  What f o l l o ~ s  Iog i cd I~  from 

these descriptions is n dcmand for radical separation of Aboriginal lands and structures 

from those of the West. As I \ + i l l  dcmonstratr in the following chapter. this is not at all 

the conclusion which t2bonginals and sy-npathetic and uns!mpathztic nun-Abortyinals 

haw come to: their demands are comparatively mild I shall also explore why this is so. 



Chapter 4 

Cnequal Bower: .A War on T w o  Fronts 

I. .Aboriginal Demands: I n  All  Modesty . . . 
So far. this thesis has examined the extent to which Aboriginals and nun-Aboriginals 

are said to be possessed by difkrcnt realities; these realities contain opposed value 

svstms which arc enshrined in equally opposed politicill structures The logical 

corollary to this propositlnn. if \st. accept it. is that these renlitics are best prcscrvrd 

through a separation of their attendant structures: prescnation of an i\boriginal 

\wrld\ieu rcquircs that Aboriginals enjo? a power of self-detinition and self- 

determination that isn't ultimately c~rcumscribed by the structures and values w h ~ h  it 

seeks to presrne itself against. T h ~ s  1s possible only to a litnlted rstrnt Axxig~nal 

societies cxist in the contest of a world controlkd by capitalist economics and 

transnational corporations. which undoubtcdl\t can and do circumscritx the freedom of 

societies: even in liberal capitalist nations there i s  great concern over the loss of national 

soverriynt! In the process of glohalimtlon. 'This is not. howewr. an cucuse for 

withholding from First Nations the freedom to rsercise as much of the souxipnty to 

which nationhood entitles them as the contest allows. The fact that the outside world has 

limits is not a sensible reason to confine First Nations to Canada's backyard. What we 

haw is a complex relationship of identity. sovereignty. and property: sowreiynty is 

rooted in the existence of national identity, and is exercised for the presenation of that 

identity: national identity is defined, in pan. by the relationship of a people to the land: 

the unfettered realization of that relationship to the land ( i t .  ownership and control of the 

land according to the values of the nation) is necessary for the realization of sovereignty. 



It would appear a logical absurdity for a pcople to accept, for the purpose of reclaiming 

their land and thus regaining sovereignty. an arrangement ivhich severely limits both of 

these rand thus limits both the power of self-determination and sell-definition). Yet that 

is exactly what Canadian First Nations are doiny. The actual demands of first Nations 

regarding Aboriginal title fall dramatically short of their theoretical justifications. 

I'akc, for c.samplc.. Donald Purich's iho i . ~ r ~ n l  Purich points out thc antithetical 

I IS understandings of property held by Aboriginals and non-.\boriginals. and reveals the 

tstcnt to tvhich this incompatibility problernatizes the possibility of mutual understanding 

(as in the histone treaty he describes the longstanding occupancy and control 

l:hl  of the land by Aboriginal societies prior to European discowry. thc incompetence of 

*. 
the Canadian gowrnmr.nt with rospcct to i\bor~ginal policy. ' - I  and the importance of 

cmpowring native pcople to ..dc tinc thcir own structures. " ' "  All of thcsc points 

culminate in a dctinition of selfigovernmrnt \\ hich "means native people having a greater 

s q  about the tcrms under which they are i ncorporatcd within the fcdcral sVstcrn."' " 
Purich's ideal system plirports to give natives "hil control over lands" subject lo their 

eovernments. but givcs up control owr  banking. thc monctary systcm. and foreign afhirs 
C 

to the federal gowrnrnent'"' and en\ isions Rescne pol ice enforcing the Canadian 

Criminal Code (with as-needed assistance tiom thc RCMP). '"  .411 the institutions which 

define non-Aboriginal society. tiorn capitalist economics to liberal justice. would hover 

over Aboriginal control of the land. 



Conclusions similar to Purich's have been reached by Aboriginal groups all over 

Canada throughout the post-White Papcr cra. J R.  Miller summarizes the claim of the 

Dene Nation of the N.W.T. :  

The case for Denr control of their own political institutions is bawd on the 
argument that they were self-governing peoples heforc the white population 
arrived, that they did not sign any treaties that required recognition o f  Canadian 
sowrcignty that they were never conquered. and that. therefore. the! are s 
so\ creign and hold tit  te to thcir lands. I"' 

From this strong claim comes the demand of the Denr Declarat~on o f  1975 

What we seek then is independmcc and self-determination x i t h i n  the count? 
Canada. Th~s is what we mean uhen wc call for a just land senlsrncnt tbr 
Dene Nation. 

i l l  

of 
hc 

The terms "indcpcndencr and scl f-dctrmination" art. in keeping \kith thc assclrt~on that 

they have not recognized Canadian sowreignty in treaties and that the!. "art. st11 l 

sovereign and hold title to their lands." What i s  not in keeping with thc assertion i s  the 

proviso "within the country of Canada." This arrangement presumably includes a 

minimum rrsen ation of powers to Canadian governments similar to that \\ hich Puric h 

outlines. otherwise the Denr could not properl) be s a d  to hc within the countp of 

Canada. This allotinent of powrrs. especially if combined with the recopt ion  of 

underlying C r o w  title d i c h  even the most radical of coun decisions and recent 

agreements includes. means the Dene h a w  in effect used their historic refusal to 

recognize Canadian sovereignty to demand an arrangement which ~ L J  fircco recognizes 

that sovereignty over their lands. 

The Dene fail into the categov of groups making comprehensive claims. i.r. elalms to 

land not surrendered by treaty. The Nisgaa'a and the Gitlisan Wet'suwct'm provide 

- .  - - -- 
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more recent examples (recent in the sense that the current Nisga'a Treat); and the 1997 

i?t~I,q~rn~lrlrkw case haw provided us ~ i i t h  fresh art~culations of this sort of claim) or  a 

category which. as Miller explains. has the potential to produce more radical demands 

than those of  for example. Purich 

The ar~ument that \. arious natiw groups haw claims to c a e n s i ~ e  lands by virtue 
of unextinguished abori yinal title is potentially re\ olutionary. It is revolutionary 
in its scope alone. for such claims could cmbracc most of British Columbia. the 
Yukon. and the Northwest 'l'erritones . . The argument on wh~ch comprehensice 
claims arc. based is also dramatic in another smse Claims based on aboriginal 
rights ore not only about land: they are also connected to n a t i ~ s  claims to 
unsurrrndercd political sovereignty. These contentions that indians. Inuit. and 
Metis h a ~  ii riglii to establish their own order of government within Canada . . 

are unsettling to many Canadians because the) arc. based on assumptions about 
polit~cal organization that man) Canadians find unccmgminl and perhaps 
unaccc'ptabl~. !" 

The actual content of these claims I S  hr iron1 rcwlutiona?. L-ikc the Dent.. the tiitlisan 

and Wrt'sunxfcn concludc that the ..just resolution of their relnt~onship \rith ~nnada"'" '  

is that they arc to dctinr: their notions of ownership and yowmrntrnt "wthin the contest 

.. 1 :I) . 
d Canada. The Nisisya'a cons~dcr their object~rrs to have been met by the Nisga'a 

Treaty because i t  has. as Chief Joscph Gosnrll puts it. allowcd them to join British 

Columhla and Canada as "full and equal participants in the social. cconomlc. and 

..I ; ! 
political life of this province. of this country. A s  I will demonstrate later on i n  this 

chapter. the actual outcome of each claim makes the claim of full and squal participation 

hard to accept. For now. ~t is enough to note that these claims. in beginning with the 

ultimate sovereignty of the Canadian state. sell short their assertions of nationhood based 

on fundamentally opposed understandings and values. Their nat~on-to-nation 



confrontation with Canada does not take the form of two alien and equal entities facing 

each other; it doesn't even take the h r m  of a Da\;id-and-Goliath encounter. in which the 

smaller entity can at least lay claim to a certain freedom ol' movement us-+ryrs its 

opponent. It has more in common with the meeting of Jonah and the whale."' 

With this image in mind. I \vould likc to usc the remainder of this chapter to csplore 

she n a y  in ~rhich Aboriginal titic and thc rights which stem from it h a w  dc\s lopd in the 

current political struggle. I will contend that there is a basic inequalit\. ol'po\ier between 

Aboriginal and non-Aboriginal socictics in Canada which has structured the debate over 

Aboriginal title along t w  fronts: tlw first i s  int~.llcctual legal. the second 1s polltical 

M v  basic premise. which w I I  be re~,icwc.d at thc end of the chapter. is that this inequalit>( 

has t ~ o  rtrects. First. it tends to shape the way in w h ~ h  i \ b o r ~ p ~ ~ ~ a l  notlons o f  propert) 

and realit) are aniculntt.d. Th is  aniculation. as discussed in Chapter 2. has occurred 

primarily for the purpose of this struyple. and the nature of thc struggle cltTects the nnturc 

of the discourse used by its participants. Second. it tcnds to sct a wiling. not a 

particularl) h~ yh one. on what gams Abori y inal peoples can reasonabl?. expect from the 

strugg Is 

111 Gosnell. I OClS 5 
1;: It is signiticant to noie that Canadian First hations are not unque in their willingness to adopt this 
modei to express their position in the world as a nation Fleras and Elliott obsene that "aburiginai peoples 
in Canada. the United States, and New Zealand share a commitment to 'nations ~vithin' status ( i  e . 
sovereignty) as a hndarnental characteristic of their poiitical culture. Such a commitment carries with it a 
dual objective to restructure their relational status in society and to secure the entitlements that derive tiom 
tbrmal recognition ofthis restored status In other words, aboriginal peoples share a common cxperience in 
terms of who they are. what they want. and how they propose to yet it. through decolonization oftheir 
relations with the state and restoration of their once subjuyated status to one consistent with the seif- 
determining ethos of a nation within a state " Fleras. t 992: 220. What separates the Canadian experience 
from others, according to the authors, is that Canada is less bound by historic judicial decisions (such as the 
so-called hlarshall decisions of the nineteenth centun which inform American Aboriginal policy) and is 
more experienced in mediating national aspirations ( e . g  those o f  Quebec) within the context of federalism 
Ibid 222. 



It will probably strike the reader that there is something artiticial in my choice of 

categories. indeed. thcrc t s 1ntt.llectual writings are fodder for the legal and political 

processes at work regarding Aboriginal rights: these writ inys respond to legal a d  

political outcomes. and use the t r r m i n o l o ~ ~  which these outcomes (especially court 

decisions) prokide: finally. political processes such as treaty negotiations build on the 

foundation of court decisions rcyardiny \\hat Abori yinais arc cntitlcd to and nhnt 

eowmmrnts arc. required to provide. The three intrrpene~mtc in such a w! that it  is - 
yut.stionablt. to stpame them. Nevertheless. for the sake of g11,ing this discussion 

structure, I will do so on the tcnta~ivr: assumption that the intcllcctual lcyal category will 

provide us with most oF our might into the \Val; in which thc inquality of powcr has 

structured the discourse surrounding Abor~ginal title. and that the political categon i by 

which I mean. primarily. negotiations w t h  the Canadian state, will be instructive w t h  

respect to the range o f  possihlt. practical outcomes for Aboriginals 

11. Intellectual Discussion and Legal StnrggIe 

We understand e ~ e r y t h i n ~  about aboriginal r~yhts ssccpt the legal talk, s o  governments try to 
make a lesal issue out of ~t Then our l.\hite brother can yo lo hrs hi&est tribunal and gal11 from ~t 

(by rm act of Parliament) the right to nelcr ha\ c to drink water again. then 1 \ \ I I I  respect their legal 
version of our abon~ ina l  ri yhts ' " 

--Oren Lyons 

acquiescence in the tcrrninulogo is to concede the debate 
--Melvin H Smith. Q C "' 

I 3 3  Lyons. 1985 It1 
'3J Ibid. 
'" Smith. 1095 284 



Smith makes this statement with respect to his refusal to use the term 'First Nations' 

I ;it 
in his rather scathing treatment of Aboriginal rights. The above words could also be 

applied. and with greater justification. to the csperience of Aboriginals attempting to 

define their title and way of life in print and in court. The d~scourss of the past fc.\\ 

decades has concerned itself with conkincing the dominant society of the existence and 

the implications of natiw title. This process 1s not the dialopuc t~hich participants and 

attempting to understand each other on the other's o w  t e r m i t  has attempted to be so. 

but the attempt is colourcd h! the fact that onc participant controls all the institutions to 

which the other must appeal. 

Onc such mstitution 1s thc language through wh~ch discourse on Aboriginal t~tls 1s 

rnsdiated. The language of Canadian otcrnrncnt and thc courts f o r  most purposes ---IS 

English: this has meant that First Nations h a w  had to articulate: thcir understandings of 

title and the r~ghts that stem tiom i t  In a foreign lanyage -1s tw h i l w  soen in the 

previous two chapters. th is  has meant that they must define t h e m  relntionally in tenns of 

Wcstcrn concepts that art: alien and imprecise for this purpose: t h~s  puts First Nations at a 

distinct disadvantage. The disadvantage is compounded by the fact that i t  is not rvcn 

English as rvc speak it. but rather a highly specialized variant. of it--what is often 

referred to as ' Iegalcsr. ' Stan McKay summarizes the problem eloquently: 

The political process that has become k n o w  as "land claims." and in which many 
of our First Nations are involved with the federal and other governments. is 
devastating to our cultural values. In order to participate in the process. our 
statements and language arc forced to become sterile and technical. Our 
documents must be t+~itten in language suggested by laiqers and understood by 
judges. The lrgi jargon we must use contains concepts of ownership that directly 

13h .Amon% Smith's chapter titles "Sacrificing Our Northern Inheritancs". "Cawing Cp the Yukon". 
"'Toppiny Up' Existing Trearies and Other Largesse." 



contradict our spiritual understanding of life . . . As a marginalized people, forced 
to live on tinv plots of land. we encounter the worldview of the wealthv and 

137 - powert'ul in the land claims process and are forced to compromise or die. 

To convince the dominant societv's institutions of Aboriginal clalms requires usins the 

language and logic of those institutions against them. in a sense. This leads to a strategic 

. . 
use of language and ideas which. while potentially efficacious for Aborlgnal purposes. 

. . 
sacrifices something of the substance of Aborynal ideas in the translation. -Take for 

instance the concept of so\.rrciynt>.. Writing in 1984. Boldt and Long note that "the 

claim to tribal soverciynt) is regularly asscned by Indian leaders in Canada and is 

virtually ctlwa!.s cspliclt in the \vrittsn represrntntwns that pro\ incid and nat~onal Indian 

organizations h a w  made to the Canadian government." I'he authors yo on to pro\. ide a 

list o f  such asscnians"%ore recent literature IS  cqually lnslstrnt upon the sovsrelgnty 

instance. collects numerous detin~tions u l  sowrelynt!: by tribal Elders. It is h c n b c d  

variousl\. as "the unrestricted righr of a peoplc to organlze themsrl\-es in social. cultural, 

cconomic and polirical patterns that meat our nccds." and "thc inhcrcnt right of our 

.. 1 ;&) 

people to detine ways and means in which to utilize our lands. and its root is the same 

as that given for Aboriginal title: 

Sovereignty comes from the Creator The Creator placed us on this land and gave 
us laws to live a good life and to live in peace and harmony with one another and 
with ail creation. ""' 

This i s  an impressive pedigree for a concept which other scholars maintain has no 

meaning in the Aboriginal lexicon of ideas 4s mentioned in the previous chapter. Boldt 

' "  McKay. 1993. 30 
"' Boldt, 1984: 537 
I . I9  Canada. I996 Hq~ort  c ! f ' t h ~  H o ? d  ~'ornrn~.csro,l on ..I h o n p i ~ r d  IJt*op/c..s. vol. 4. 1 30 



and Long find in the concept of sovereigtl; an inescapable connotation of hierarchical 

and near-absolute power. linked to a tlobbesian primacy of individual self-interest. for 

IJI . which it is said there i s  no analogue in most .4boriginal societies. The authors cxplain 

the reason for and the implication of the use of sovsreigty to advance Aboriginal claims: 

Indian leaders. in thcir discussion of sovereignty. focus attention almost 
exclusiwly on its instrurncntalitp. for checking tho intrusion of external authority 
and power into their social and political structures and t r r r i ~ o ~ .  That is. 
sowreignty is wp narrowly C O I I C C ' ~ ~ ~  o f  as a strategy to frw t h ~ . m s ~ . I ~ s s  from 
external intrusions into their society. In their preoccupation wth the goal of self- 
determination they overlook almost entirely the significance that the doctrine of 
sovcrei~iyty potentially has for ordering internal tnbal authority and power 
rrlationships. Thus. Indian leaders have ignored the latent peril that the idea of 
sovereignty may hold for their traditional trlbal customs. values. institutions. and 

! 4' social organization. 

The use of Western concepts to secure Aboriginal gains has the potential to penert or 

pollute the values which the gatns are meant to protect: the result 1s remin~scent of the 

derangement of ahich t lenderson spoke in Chapter 2 

Sim~lar in the confusion it creates is Abor~yinal description of an -inherents right of 

scl f-go\ ernmcnt. Thomas Isaac notes the strategic value of such u description: 

. . . the inherent right of Aboriginal self-pwmrncnt. by its wry nature. precludes 
cowrnmsnt recognition or altirrnat~on. In this \ m y .  i t  is absolute. A s  well. 
C 

inherent self-government has significant s!.mbolic L alue to Aburi yinal people. in 
that it demonstrates that the~r governments are not dependent upon Crown 
recogni tion. '-'' 

An inherent right is as unassailable as title given by the Creator. its somewhat 

metaphysical origin makes the term problematic within the contest of law-and-rights 

discourse: 

lJO Ibid 13 l 
! 4 1 Boldt. 1984 540-2. 
IJ2  [bid. 539 
14.1 Isaac, 1992 I 5 



An inherent right is inherent and does not have to be put forward in a certain way. 
It cannot be subject to any conditions or qualifications. Once i t  does. it is no 
longer inherent . . . An inherent right of self-government. by its very nature. 
means absolute Aboriginal sovereignty. Anvthing other than absolute sovereignty 
is not inherent. notwithstanding any .label- attached to i t .  "' 

Isaac presents a solution. follouing the opinion of the Royal Commission. in which the 

right is effectively split in half. with an inherent justification and a contingent application, 

work at the lecrl of practical politics. but in backing down from the loycal conclus~on of 

the nbovc passage. Isaac reduces the Aboriginal assertion of inticrent right to mcrc 

political posturing. If it  1s mcre posturing. that 1s acccptablc. If it is trul\r belwed. the 

reduction is insultins. 

Finally. there is the question of iZborlg~nal use ot'rlghts talk in the currcnt strug& he 

i t  rights of self-government. rights to the land. or to more specific entitlerncnts under the 

I .  Man Ellen Turpel questions the proprietv of this use. as i t  appcars incompat~blr: 

with Aboriginal consciousness: rights arc a product of a culture that is centrcd on 

individual obligations and cntitlrrnents. The primac! of the collective in Aboriginal 

cosmology means that relationships are defined not by rights against othcrs but by dutics 

to Creator and to the whole, thus the notion of rights in the way they arc discussed under 

1 . h  Canadian law is mismatched with  an Aboriginal iiwld\iew. Turpel draws this 

conclusion: 

In my opinion. when Aboriginal peoples discuss rights and borrow the rhetoric of 
human rights in contempome strupgles, they are using the discourse of human 
riyhts. both within Canada and intrrnationally. as an Instrument for the 
recognition of historical claims of cultural difference. In many cases. the); 
appropriate this conceptual framework as the only (or last) reson without sharing 

14.4 Ibid . 22 
I"' bid.  21 
1-46 Turpel. 199 1 : 5 18 



or acccptine the distinctly Western and liberal po 
concepts. 1 JY 

litical \.-ision of human rights 

The potential for damage to Aboriginal cultures through the instrumental use of nghts 

talk is sin~ilar to that with soxreigntl;: the instrument has the potential to change the user. 

Rlghts talk may itntrr Aboriginal consciousness as a son of Trojan Horsc of Western 

values, 'J" 

Climate 

The language that mediates discuss~on of : \h i  yinal titlc 1s one symptom of a larger 

imbalance at w x k  at the Icvcl ot'the intellectual and legal climate in h ~ h  the d~scussion 

occurs. W e  haw already seen. in esamining various attempts 31 u reconciliation of 

Aboriynal and Western wrldwrws. that thc starting pom is almost ~nmr~ahly thc necd 

to incorporate the formcr w d w ~  thc latter: the debate is only to what degree thc dominant 

culturc n i l 1  have to loosen its grip. Little attention is paid to uh\. this should be the 

starting point: usuall! i r  is bald)  asscned that this is what Ahoriginals \\ant. wthout 

examining the c0111cst of that want.' Statements about the dependent nature of First 

Nations come close to uncowring that contcst. in that they recognize that Aboriginal 

nations have been discmpowcred to the point that thcy could not sun-ire alonc if simplc 

cut loose in an instant. But \+odd thcv stay if  they didn't have to? Alan Cairns alludes to 

the possibility that they wouldn't when he likcns the transitions of the current period to 

the drive for dtxolonization and independence in the Third World. Cairns then dismisses 

the possibility by intimating that First Nations art: incapable of improving their situation 

'" Ibid 5 I9 
148 Turpel draws an even stronger conclusion. citing the potential of the imposition of a system of 
individual rights to cause the abandonment of traditional Aboriginal methods of dispute resolution tiom 
within the community. the imposition would thus be "threatening, perhaps even cthnocidal " Ibid 2 5  



without the charity of Canada, which independrncc ("constitutional and institutional 

distancing") would eliminate.'"' Peter H. Russell summarizes the dominant view among 

progr-essivr observers: 

In my own view of the prospects of Founh World drcolonization, the recovery of 
full independence and "sovercipnty" for most Indigenous peoples is neither a 
desired nor possible objective. The descendants of the settlers and of the original 
inhabitants of these --new world" countries are fated to live together. sharing their 
lands and waters. and sharing also citizenship in a common political community. 

But this inescapable integration and shanng of citizenship. it if is to be based on 
mutual rcspect and consent. must at the same time haw room for Aboriyinal 

y 1 

people to enjoy a significant degree of autonomy in their traditional country. 

1 would 3dd to this only that there 1s an interesting contrast here betwc.cn thc positive 

notions of '-sharing" and --communitv" and the assertions that Aboriginal pcoples' place 

.. ? 

i n  Canada is "fated" and --inescapahlt.. rhis combination of pleasant? and intractability 

is characteristic of the current discourse of the dominant society on this ~ssuc. 

. . 
We begin. then. with the assumption of First Nations as 'nations within. I l ~ i r  rathcr 

soti drtin~tion of the nat~on is the onc accepted by the legal system in Canada. While 

some obsetwrs claim that Canada is free ol'thc nineteenth-century lcgal pronouncements 

with which the U S. must contend. it is i ~ o n h  noting that thc Marshallian k g a q  of 

‘domestic dependent nations' has found its way into our Supreme Coun as well. it is 

cited at length in the ( 'd~1c.r case, for esarnple. to establish the somewhat ambitalcnt 

proposition that the Aboriginals wert' "conceded to be the nghtful occupants of the soil" 

but that their "rights to complete sovereignty as independent nations \ w e  necessarily 

diminished" to reco~qize the equally rightful (and evidently superior) title to the land 

granted Europeans by discovery or conquest. "' My point is simply that First Nat~ons are - 

I 4') Cairns. 1995: 258-9 
'"' Russel. 1938 275 
"I Kulchyski. 1994 103-4 



asserting their nationhood in a contest in tvh~ch the benefits conferred by nationhood are 

~ ~ e a t l y  circumscribed. '" 
Cr 

Another element of the Marshallian legacy illum~natrs the rstent to nhich ths courts 

can be of use to Aboriginal peoplcs with respect to titlc. The following statement is cited 

in ( ' d k r  with respect to Crown crt~nguishment of title: 

. . the sxclusiw right of rht. IJn~trd States to r.stinguish lndian t~tle has ncwr 
been doubted. And whether it  be done by treaty. by the sicord. by purchase. bv 
the txercise of complete dominion adwrsr to the rieht o f  occupancy. or 

1 57 
othcnvisc. its justness is not open to inquiry in thc courts. 

Ihc: coun. no matter how strong its commltn~cnt to uphold justicc. must incvitabh do so 

as the judicial arm o f  the State: \ w e  i r  not t b r  the authority conferred upon it by thc State 

it would cease to exist. It  is for this reason that an?. judicial opinion on Aboriginal titlr 

must necessarily begin with the osscnlon of thc Crown's undcrl!.in titlr: othcnusc it 

might find itsclf destroyny thc Statr: In accordance w t h  fundamental justicc. Can 1r.e 

conceivc ot' the Supreme Coun of British Columb~a surrsndrrl 

rightful inhabitants, or the Supreme Court of Canada returning 

Golden Lakc Alyonkin band?'. '  Richard H. Banlctt argues that 

ng the pro\ ince to its 

Parlian~ent I { i l l  to thc 

nati~c title in Canada 

and elsewhere is being defined as a balance between m u i n e  quality between 

Aboriginal and settler culture. and 'pragmatic limitations." i.e. the protection of non- 

. - - .- . - - 

t 5 :  Althouyh thev could be ecen more so Thomas Flanagan writes that "The claim of Indians to be nations 
has arisen as part of a new vocabulary whose main terms are nation. sovereignty. self-determination. and 
aboriginal rights"; in other words. the claim to nationhood is as much a posture as claims of sovereignty 
and rights. Flanasan argues that because oftheir relatively small size and their 'closed' nature (closed in 
the sense that citizenship cannot be yained escept by birth or marriage) thev are not nations in the Western 
sense of the word. Since they are not nations. we should tjnd ways to pro\ ide them with more '-local 
autonomy," but shouldn't allow our -'sympathy" for them to "make us firyet the foundations of our oum 
polity ." Flanagan. 1 985 369-70, 373-4. 
'I' Kulchyski. 1994 73 
"" Miller, 199 1 264. 



Aboriginal interests w h ~ h  intrude upon an Aboriginal enjoyment of the land comprablr 

to that of settler society. Hc argues against this approach: 

A rationale of equality and the application of universal principles does not admit 
of limitations bring placed on the content of Aboriginal title merely to shore up 
title securit) of non-hboriginal interests. It suggests the need to give "full 
respect" to Aboriginal title . . . . the principle of rqualih. and accordingly giving 
**full respecr" to thr Aboriginal interest. dictates that i\boriginal title entails 
exclusive use and enjoyment over the land. I" 

Hanlett argues that the Supreme Coun must begn to guidc its treatment of Aborig~nal 

i qf ,  
title trith more recourse to principles ofequal~ty What he does not pro\ idr is a way to 

press the Coun to do so. This i s  unsurprising since i t  would require the log~caily 

impossible task of separating the Court t iom the State and the interests that it  represents. 

A final condition to bear in mind that detcnnines the climate in which title cla~ms arc' 

rectiwd is that the coum arc no\+ rmpowcrcd and govcrned by rhe Constitution . k t .  

1982. and in pan~cular by thc Charter of Rights and Freedoms. I'hc Constitution Act. 

const~tutional yuarantce of Xbonginal r~ghts undcr s 35(  1 ' "  The clausc itst.lfsa!,s little, 

promismg that "the eslstiny ahor~glnal and treary r~ghts of the aboriyinnl pcoplcs of 

Canada are hereby rccognlzcd and affirmed." The indetcrm lnac! of th~s sentence is 

demonstrated by lhct that writings shod>. after the adoption of the 1982 Act interpret it 

as a narrow guarantee of rights already entrenched in  common or statute ladi '  ~vhile 

'" Bartlett. I9s8 3 80- 1 
"" ibid.. 39 1 
I!' Although a sparse guarantee at thar. Arrived at as a considerable retreat by .Aboriginal leaders horn the 
substantial claims presented to the government during negotiation of  the 1982 Constitution, nearly 
eliminated altogether in order to gain greater provincial support for the deal. the section appears mostlv as a 
topic sentence for promised constitutional conferences ibhich would follow-a promise to talk about 
substantive promises later See hiandel, 1994 j 54-7 
I !R See. for example, Slattery. I983 1% 



more recent writings take it to guarantee an inherent nght of Aboriginal self- 

Second. the Charter provides a guideline for judicial interpretatton that is expressly 

liberal. focussing on the primacy of the individual and individual rights over collective or 

national rights. Whi lc some Aboriginal scholars are supportive of the protection offered 

by thc ~hanzr.!"" others belicw that it is potrntiully drstructi\,e to Aboriginal cultures: 

Native Indian leaders hold that the Canadian Chancr o f  Rlghts and Freedoms. 
uith its western-liberal principles of lcgnl. social. political. and economic 
indi\,idualism. not only lacks reler ancc but thrciltens the destruction a f their 
cosmocentnc philosophy. their spintual unlty. and the customary precepts of rhcir 
tribal society . . They fear that disgruntled members of their communities will 
exploit the Charter's provisions to their indiwdud advantage. thereby 
undern~inmg r'sistiny norms. They believe that a srrics of judicial decisions in 
favour of indibidual rights wrsus goup rights will result in a 'snowballing' of 
individualism. "" 

Mary Ellen Turpel pro~idcs a similar critique. casting the Chai-trr as a tool of cultural 

hegemony that cscludes Aboriginals. from the actual test with its rccogmrion of "thc 

supremaq of God and the rule of law" down ro the ~ndi\idual-rights paradigm nhich 

I t , :  - 
dr i~cs  its logic. rhcse authors demonstrate that the European norld\,iw that \re have 

charactenzed as irreconcilable with that of Aboriginal peoples IS  thc gu~ding pr~nc~plc. of 

Canadian law. Any claim of Aboriginal title i s  tned b) this worldview rather than rnct 

respectfully as an equal. 

The Power (and Burden) of  Definition 

Having reviewed the context in which legal contests about Aboriginal title occur, the 

next logical step is to examine. in somewhat general terms, what happens in the course of 

I 5 9  See Isaac. 1992. 
l h0 Younybtood Henderson claims that "( t)he Canadian Constitution creates a protected sphere of inviolable 
54ickmaw conscience, belief and practice tiom other religious freedoms and potvers.-' 1997 103 
"' Boldt and Lens, 1985 170- 1 



these 

de f'i n 

contests. Cases regarding Aboriginal title and rights entai 

ition. The first component of this process concerns the power o 

I a dual process of 

f the courts to define 

title and rights-this. of course. is the function they are meant to s e n e  in these cases. 

I ,  - 
Without clear detinitions. meaningful negotiation is impossiblc rhere is no guarantee 

that these definitions will be formed in an impartial manner: as Aboriginal leader Fred 

Plain contends. there may he a guarantct: of the oppositc 

The gowmrnrnt makes the law delininy aboriginal rights. and the gowrnmrnt 
appoints judges who interpret the law dealins with aboriginal rights. If the 
tlovernment of Canada has its WY. thc white man's law and the white man's 
U 

courts wll drtrrmcnc how the conc&t of land tenure is dctincd in practicc't" 

According to Plain. the po\rrr of drtin~tion should not be entrusted to courts: 

Aboriginal rights arc a riddlc only to those who do not want to hear or face the 
truth. who do not want their taking of the land interfered \ k i t h  h) the aboriginal 
owners of this continent. The abor~ginal people have a clear concept of land 
tenure in their minds: thrreforc our chiefs. our clders. our people. our children 
should define our aboriginal rights -not the kdcral govcmment. the provinces, or 
the Canadian courts. '"' 

There is no arnbigu~ty in the charge Plain makes. A s  he describes it. ~t is not that courts 

arc defining Aboriginal nghts for the sakc of Aboriginals-as-Canadians: it  is rathcr that 

the courts are detin~ng Aboriginal rights for the brnetit of non-Aboriginals. 

David Ahenakcw is equally suspicious of the Canadian state w t h  respect to its 

supposcd impotcnct. in the absence of legal ddefinitions: writing in 1985. he claims that 

aowmment officiais "pretend that thcy are unable to make a political determination of - 

I h? Turpel. 199 1 505-9 
I b l  

.L\ report by the Canadian Bar Association. released in I988. cited the "failure of the judiciary to provide 
clear definition to crucial elements of Aboriijnal title rind rights" as the primary reason tbr the "never 
ending loop of inadequate processes for resol~ing Aboriginal claims " The report demonstrates that there is 
a circularity to the problem here a lack of precise judicial definition leads to unsuccesstitl political 
solutions. which cause Aboriginals to seek redress in courts instead. and thus contend \kith a system 
unsympathetic to Aboriginal laws and understandings Canada: Sr~lrloqrr~- t r t d  I)rcrk~,wt'. 105-b 
10.4 Plain. 1085 38-9 



the question of aboriginal rights" in the absence of judicial clarification. and that the 

refusal to decide "is itself a political decision' for which -'no minister of government is 

prepared to take responsi bil it!. ""'" This argument is possibly less applicable to the 

current situation. in which all parties seem agreed upon the preferability of negotiated 

settlements to legal ones. Now that thc Supreme Coun has had o w  a decade to define 

Ahoriginal t itle--just as Plain had feared --there is either enough judicial clarity. enough 

Aboriginal frustration with the legal process. or enough public pressure upon thc 

cowrnment to resolw ' 
b 

willingness to do so poii 

What hasn't changed 

ssut's of title (most 

ically exists. 

since thcn, howver. 

ikely. a combination of all three) that a 

s the other incquali ty .A hcnuktw describes 

with respect to the task of delinition: the necessity of Aboriginal self-defiriit~on (this is 

the second component of the process I began to describe abovc). He writes: 

the First Nations find themselves now in such a situation----the! must 'identify 
and dztinr' all the natural human rights. rights the Creator gave to them when he 
placed them on this land. T h q  arc asked to define these nghts In n manner that 
will suffice for all time and that will mect with thc approval of the probincia1 

It.' governments. 

This situation is a conscquttnce of the uniquc way in which Aboriginal pcopks haw gone 

about struggling for their rights: 

What would the constitution of the United States look like today if, instead of 
leading a revolutionary army. George Washington had gone to London to hold a 
special conference with ministers of the crown 'to identit')- and detine' the rights 
OF the American people in the same way the First Nations and other aboriginal 
peoples are forced to submit to in Canada'? . . . Would it have been possible f o r  
the people to make an exhaustive list of the rights thry believed thry had? And 
even if such a list had been made. would i t  have been valid for decades and 



centuries ahead, or would changing circumstances have rendered the list invalid 
before the narrow interpretations of the liing's la~vyers'!~''~ 

A h e n a k s ~ ~  i s  here speaking specificall\: of the outcome of political discussions with First 

Nations. rather than coun cases. but the analog! holds in the legal realm as w l l :  the 

dominant society has never been put in the position of having to define its values in a 

1 ( , ' I  
permanent and comprchrnsiw wa!. Yet this is \\hat is cspectrd of First Nations in  

Canadian courts. 

The rather tortuous path that must be negotiated by Aboriginals i n  courts is this: t h q  

must detine thernselws in ways that Western la~k can rrecognizc as a basis for conferring 

title and rights--Aboriginal societ! must be shown to haw the institutions and 

characteristics that distinguish a people \ \ i th  sowreignty and rights. in the wa! that 

Europcan societies do--while at thc same time setting themselves apart from mainstream 

society cnough to merit the differcntiat~on of rights that Aboriginality implies. Dara 

Cuihanc 6inonstratcs the difticulty of th is  position. in the conrest of the legal issue of 

implicit estm~uishmcnt: 

From a social evolutionar) perspectiw. to the extent that Aboriginal cultures are 
understood as not haking changed after contact with Europr.ans. they are analyzed 
as being "a r res td  at a "lower stage" of drvelopment. and incapable of 
"advancement." Such "primitive peoples must not have had any concepts of 
property or law. and clearly cannot-today-be considered capable of k i n g  
granted the same rights as those of "civilize&' peoples. f h q ~  m=c mo L/$CVIJ~/  to  
hc c ~ o n . c . i ~ l ~ ~ t l  L ~ I I U I .  TO the extent. on the other hand. that Aboriginal cultures 
are understood as ha\,@ changed and adapted some European ways to their own. 
then they are said to haw voluntarily *'assimilated" into the colonial culture. and 
clearly then have no grounds on which to claim "special" nghts different from 

It)$ Ibid. 29 
169 Some icould aryue that the Canadian Constitution Act. l9S2. represents such an act of self-definition. 
What separates this act from the one First Nations engage in before the courts is that Canada didn't have to 
define itself to the satisfaction of another nation. ~ b h i c h  was empowered to reject. ignore or reward the 
definition-Britain was only too happv to let Canada define itself for itself And the fact that Charter 
criticism has evolved into an academic yenre reveals the extent to which this act has failed as one of 
permanent and eshaustive detinition. 



everyone else's. 7 1 L t o  I o J o r s ~ i r  h i - I .  Heads, the Crown 
wins. Tails. lndjans loss. "" 

The H U ~ L T  I . ~ rh  case provided courts with a test for the validity of claims to .4boriginal 

title which requires that the claimants p r o x  themselws to haw been an organized 

sock? with definite and csclusive territorial boundaries. maintained consistently up to 

1 - 1  the assertion of British so\.ereiynty. Thus a title-specitic variation of the abovc 

q u a n d q -  emerges 

This is another double b~ nd: if Aboriginal people emphasize the w d ~ w / t w . s  

betwen their land tenure systems and British ones. the courts m a  look more 
favourabl) on their claims because they appear familiar. but then the Aboriginal 
litigants sacrifice the opportumt? to dcmonstratc the cultural uniqueness and 
ongoing validit! of  their own relationships to land. and surrender to the 
colonirer's language and legal concepts. it on the other hand. Aboriginal peoples 
emphasize the rlrffL.r~vrc~~.~ between their relationships to land and those of British- 
denced cultures. they risk thcrn being classified as too dift'erent to bc understood 
as equal. Heads. the Crown wins. Tails. Indians lase '" 

The ditticult\--Culhanc nl~yht say tho impossib~lity---of satisfying all aspccts of the test 

makes the anlculatlon of an internally consistent pos~t~on problrmat~c. l'hc submiss~ons 

of the hereditar). Chiefs in  the first round of the Ikdq~rnt~culrkw case. for instance. assert 

stronglv that "Thc Gitksan and LVct'suuet'cn world~icw is of a qualitatiwly different 

order" and warn la\vyers and judgcs against trying to understand that \wrldvicri in 

17; 
Wcstern terms. They then proceed to detinc Aboriginal property in Western terms: 

. evidence will be presented which shows the existence of what we [i.e. Euro- 
Canadians] wouid call "property law"; rules which dral with the delineation and 
public recording of boundaries. the right to exclusive possession . . . rules which 
deal with rights of access to land by children and spouses; rules which dral with 
trespass and the right to protect the land from trespassers: rules which regulate the 
succession of property and which determine its alienability. I"' 

170 Culhane. 1998 76. emph in original 
"' Ibid.: 95. 
172 [bid.: 96. emph. in original. 
17.1 Wa. 1992. 23-3 
174 Ibid.. 3 5  



The submissions are also unable to decide between a discourse of self-assurance or 

bictimization: \\hereas they begin proclaiming that '-beyond the farm fences the land 

belongs to the Chiefs" and that "We do not seek a decision as to whether our system 

might continue or not. It will continue".'" they end with the Chiefs  lawyer saying of the 

Aboriginal understanding of land as hcntage and the identlty of people with the land that 

"We took that awav. we who came l a w .  h e  took it  away 3s an inrbitable consequence 

of our civilization and the compensation \w off'ered mas often meagre. often mean. and 

sometimes nothing at all" and that conscqut.ntl>, '*Our treatment of them has increased 

- - l - r ~  our obligat~on. To succced. ~lboriginals must detinc themsehos s~multanrousl~ as 

confident equals and as dependent victims. 

Proof? 

The method by which claims to Aboriginal titlc arc substantiated brings us back to the 

imbalance of po\rw between Aboriginal and mainstream society. Just as these cases take 

place within the language oaf the dominant group. the wdrncct presented must satisfy the 

requirements of the dominant conceptions of truth and fact Takc for example the 

widence presented in the initial / )~~l~r~qnizrrilrw case. in which the ada'ou ( the verbal record 

of events in tribal history) was entered as evidence. The proper performance of the 

177 ada'os, for the claimants. was proof that the facts described in it were true. This did 

not satisfy the trial judge: 

In hearing testimony in f)d,~~n~rcz~kw. Chief Justice McEachem went to great 
lengths to determine its validity. allowing it to proceed. although. as he said. 
within the letter of the law it was hearsay . . . Its manner of presentation he 

I - '  Ibid. 9 

'" lbid 84 
177 

Chambedin. 1996 7 



deemed '-fatal to the credibilitv and reliabilib" of ~ t s  truth and of the witnesses 
themselces. In contrast, written tests were perceiwd to be true historical tests. 
regardless of the capacity of colonial obscn srs to comprehend the Aboriginal 
sociai legal order . . Further. '-what the Gitksan and Wrt'suwet'en witnesses 
describe as law is really a most uncertain and h~ghly tltviblc set of customs ~vhich 
are frequently not followed by the Indians themse~vcs,"'~' 

Justice McEachcm was uncomfortable with the way in which Aboriginal ev~dencs was 

presented partially because he \\.as unable to assess it tiom within the guidelines of 

Western justice, in which witnesses are relid upon to tcsti% only to what they have 

dircctlv rxprncnced. and tests are the punryon of historical truth.  Witnesses can be 

"') 

'read' in the uay they speak. as to nhrthcr or not they lie.' and tests can be weighed 

according to their conformity to other texts and to the concentions of the \rrlnsn word 

Correctly to evaluate the ada'ox. a judge \voulci need to be wrsed in the conventions of 

the oral record. and be prcparcd to accept these as equal to thc w - r i t t e n . ' " ~ c ~ a c h s m ' s  

estimation of oral tradition is the most infamous of reccnt c o w  pronouncaments. and 

therefore not enti rely rctprcscntat ~ v e :  the recent Supreme Coun drcislon in i ) c / p w r c k w  

repents McEachcm's hard l inc. recognizing the L al idi ty of oral tradition as evidence and 

IS1 advising that it  must be understood on its own terms. It is pcrhaps the most honest in 

its response. howevcr. I f  wc disregard the pejorative rkmrnt ( for instance. blcEac hem's 

w - r t t ' n  t contention that Indians do not obey their own laws). \kc: see in McEachcrn's jud, 

the inevitable response of a mind irretrievably steeped in Western legalism to an alien 

system of truth. Thc former takes for ganted the supremacv of the wntten word and the 

(perhaps illusory) existence of objective facts and universal reason. An  oral record. 

178 Fiske, 1997. 286 
1 79 Chamberlin. 1996. 8 
I XO Accepting the traditions as equal is a task which not even the more enli yhtend of Canadian schoiars. 
such as McLuhan, have been unable to accomplish. [bid.. 13 
IS1 Cuihane. 1998. 366. 



according to such a mind. must lack the possibility of permanence and objectivity (nhy 

else insist on the written word if r f  did not present this possibili~?).  and the contingent 

nature of on1 namtiwsl*' offends the possibility of permanent universal truth and 

reason--- -the foundation of thc binding nature of precedent in Western law is that things 

don't change so much that we can't almost always find a pre-csistins conect answer to 

current hlemmas. Scholars who (quite accurately) point out that Common law 

precedents change from telling to retelling in that the!,. like ..2borigtnal narratives. are 

rcinterprrtcd to fit the c~ccnsion'" forget that these interprctations art: not sew as being 

created to suit the need. but discowred' in \chat ws alrt'adv there. 'The Westcrn s~s tem 

is prefaced on thc myth of' permanence. and to compare it  correctl? to n more ohrrotrsl~* 

contingent system of truth docs not endear the second system to practltloncrs of the tirst: 

it merely csposc.s the L ulncrability of the tirst One can only incorporate two difkrent 

svstems of truth and proof into one if at least one system is ivillinp to unground itsclt 

betrqing its own foundins myth. 

While the a b o x  argument \voiild seem to imply that it  is Nestern law that would have 

to ~ i v c  ground in an intcgatcd approach. ~t is :lborig~nal law that 1s doing so according 

the present toms  of inclusion of on1 tradition in Canadian law 

if. indeed. the dominant legal order. through its courts, establishes what prevails 
as a nght in any Aboriginal society. then the plaintiffs and thcir legal counsels are 
in a position to exclude the possibility of alternative meanings and other 
discourses that might arise within thcir communities. Do we now see a 
la\makiny class emerging within Aboriginal nations'? Will the end result be a 
rei tied "truth discourse" devoid of the flexibility and process inherent to the legal 
order from which it emergedq?'"'' 

"' John Borrows explains that stories in this tradition ..can chanse liom one telling to another" to recognize 
"that contest i s  always changim, requiring a constant reinterpretation of many of the account's elements." 
1996 648. 
I"? [bid. 648, note 98. 
1 X-t Fiske. I997 287-8. 



The worst-case scenario. presented by the initial ik/g~o~trrlrh~ decision was the ctxclusion 

of Aboriginal evidence in Canadian courts where Aboriginal title was at stake. The best- 

case alternative, made possible by the Supreme Coun raision of I~cl ,qcr l r~?~~rz~k~l~.  is the 

incluslon o f  this evidence on its own terms, but still tiom within the c o n h c s  of the 

Canadian legal svstem. This means that Aboriginal narnltivcs w1I he presented in and 

interprrid for the courts; once entered into the ( w i t t en ,  law. these narratws will. to an 

cstrnt. become creatures of the courts, rclatiwly stat~c. and subject to the interpretation 

and application of the Wcstrm lcgal system--at best. \Wh the advice of a few 

Aboriginals recogni~ed as expens by that system. In short. Abortginal law will be largely 

taken out of the hands of Ahoriylnal peoples. Thr: cost of incluslon ma! become as high 

as that of esclusion. 

Aboriginal Title 

The saga ot' Abor~ginal rights and titic in Canadian courts is already wll- 

documented:'"' a brlef summary of the more signiticant decisions should sufticr to 

demonstrate the deyrrc to which unequal powr has shapcd rhc legal meaning and 

consequences of Aboriginal titlr. 

Cnlder, 1 9 73 

This was the first mstance in which the concept of Aboriginal title was accepted by the 

courts (bearing in mind that in 1937 Ottawa had spared couns the trouble by enacting a 

law which made it illegal to raise funds for land claims until 1951'"'). Six of seven 

justices a g e d  that the Nisga'a people held title to their land at the coming of the British 

I X! See, for instance. Slattery. 1987; Kulchyski. 1994, Cuhane. 1998 
I Wt, Foster, 1998 25 



Crown: this title was held to have its origin in the fact of prior occupancy of the land by 

1s- - organized Aboriginal societies. The precise nature of this title was ambiguous: the six 

I SX 
Confederation gowmmrnt. The recognition that title had cxistcd. and the possibility 

that it may still exist. lead to yovctmmcnt negotiations with the Nisya'a. culminating In 

the ciirrcnt Nisga'a frcaty 

Gurrirr. 1 984 

(her a decade later. the Suprcmc Caun heard the appeal in thc casc of r ;zrclrr,r r. I?.. 

concerning the Musqucam First Nation of Rrinsh C'olumbia A s  C'ulhane notes. the 

majority dccislon "reitcratcs thcsc fundarncntal poinis thar rhc Crown in the t;mn of thc 

hokering so\ercign holds undcrlving titlc to dl land. and that abor~ginal titlc i s  not 

- -  i .%'! proprietary and can o n l ?  be surrendered to the C'roivn. Also cstablishcd is that 

Aboriginal title can upplv to oft.-rcscrw lands. that rooted in this titlr 1s a tiducian d u t ~  

on the part ol'the Crown. that ilhoriginal rights art. inherent. and that Abur~glnal rights 

1 ' "  I 

and titlr are wi  gcrrcrm. i c .  ihcy constitute n class unto themsclws. Both ( i r l r i ~ ~ r .  and 

(;rajrrrl affirm thc C r o ~ m ' s  underlyng t ~ t k  and concern thcmsc.lws w t h  the qucstion of 

how :\bori@~al title may he lawfully extinguished. "'' 

The Htrkcr I . d c  test of Aboriginal claims is expanded to require claimants to prow 

the nature of rights enjoyed on the land in question. the txistence of systems of land- 

holding and social rules and customs: they must also prove rsclusiw occupation of the 

I ?4- Culhane, 19%. 82 
'" Slattee. 1987 7 3  1 
I 8') Culhane, 1998 85 
"'"bid 85-6. 



land up to the date of the court action. i.r. occupation against not onl!* other First Nations. 

but against European incursion. '"' 
"A Still- Li /e  Out of Dy rmnric ~bjects  """ 

The Supreme Court begins to pronounce on Aboriyinal rights in \ m \ s  which betray 

their origin in inherent Aboriginal title and the sowreipntv which stems from i t  in 

1 ' ~ r m r l ~ w 1 .  i t  prsvsnts a nation's right to rcgulate on-resene gambling hecausc such 

regulation is "not an .Ahoriglnal right traccabk to a prc-contact practice." and is not "an 

integral pan of the distinctiw cultures" of thc appellrults. In i -m I?,*r I I L w .  ;I right to fish 

IS reduced to a r~vht to fish for sustenance but not for protit. t i~r largcl! thc came 

l i.1 reasons. Whilc conslstcnt \ u t h  thc commltmcnt in .~p~pllrrow to grounding rlghts i n  the 

cultures rrom whlch thcy arise rather than in es~sting acts of state. these declslons I ynorc 

otlwr comm~tmcnts to a c l i n o a l d ~ r  rights in their modern tbrms and to uphold 3 

"usncrous. - lihrral interpretation" of thc es~sting rights afiirmcd bv the Clmstitution Act. 

1982, 

Delgamuu kw. I Y 93 

Finally. there IS the Supreme Court ruling on  the l)r~iirg~rrtilrrrl;\\ c a w .  A s  norsd 

prwiousl y. this dccision o\ erturns McEachrrn's rul ins on the ad~nlssibi lin 01' oral 

histories. It is perhaps interesting to note that the Court docs not rcfutr thc trial judge's 

logic with respect to oral histo?. but instead finds that he "sspected too much of the ord 

. . 
histoe. and that his approach IS unacccptablr because it would cause Aboriginal oral 

histories to be "consistently and systematic all?^ undervalued by the Canadian legal 

I"' \bid 86 
""lbid. 93 
1') \ This is the title uf an  article by Leonard I Rotnian. 1997 
l')4 Rotman. 1997 2-3  



system"""'--in other words, there \vould be no evidence left to rule on. Little is decided 

about the claim itself (a new trial is ordered), but the nature of Aboriginal title is finally 

addressed in detail. Title constitutes "a right to the land itself." protected by s 3% l ) of 

the Constitution Act. 1981. which in turn should be seen to ~ c o n c i l i .  thc prior presence 

-. - 
of aboriginal peoples \ i i t h  the assen~on of Crown soverrignt),. I-itle i s  inallenable, 

communal. and can only he transferrod or surrendered to the Cqro\in. Finall!. thcre is an 

-'inherent 1imtt'- on title in that it -'cannot be used In a nxmner that IS irrcconcihbk i t i t h  

.. I h J -  

the nature of thc claimants' attachment to those lands. 

This decision is progrcssiw in that it achicws many o f  thc strategic ob~cctiws of 

Aboriginal clumants: titlc IS constitutionally rccopni~cd. t t  is proc~scl> dctincd. and i t  I S  

sornwhat frcc of the -'liolrn rights" logic of . f j w n ) n  which hcld that i t  could only be 

used for activities intqral to thc culture. It is ncgntlw in the sensc that. cwn  if it 

cspands the dcgrcr of liecdom Aboriginals \\.ill enjoy on their own lands. i t  rctains 

ultimate control and so\trc'ignt\* o w r  these lands for the Stntc: undcrlymg title belongs to 

the Crown. conflicts bctwcn Canadian and First Nations cln~rns \ + i l l  be decided b?- the 

judicial arm of the Canadian statc. and the courts will d m &  what Aboriginal uses are in 

Lsrplng with thc "nature" of Aboriginal attachment to the lands-it udl  be the courts 

who determine this nature. which Ahoriginals claim as central to their law. society and 

spiritualih. rather than Aboriginals themselves. 

Michael Mandel argues---somewhat cynically. but accurately-that the main function 

of the ( 'h~rrter has been to manage rather than to promote Aboriginal claims b!. keeping 

Aboriginals working within the legal system where '-nothing radical could possibly 

'"' Ibid. 5 
"'" Culhane. 199s 362 



happr n." i'!" Even if we entertain the possibility that some progress has been made 

through the courts in terms of prmiding precisc definitions and terms for the political 

resolution of Aboriginal claims. the most recent of decisions should demonstrate to us 

that eten in this limited capacity nothing radical has happened: Aboriginal claimants 

haw emerged from the process with highiy circumscribed descriptions of their titlc. 

nationhood and socrrcignty. and non-Aboriginal Ian and ialucs contlnuc to hold the 

Icash. no matter how long that leash ma! now appear. 

111. PoIitical Processes 

shall in thc lidlowmy pages) ycld outsomcs s~milar to those of thc Iqal  procesdinys 

Mrtndcl dcscribcs. and t'or thc same b a s ~ c  reason. the Canadian stntc has a nsnr-monopcdy 

of control o w  thc political proccsscs by ivhich tlboriginal title IS scttlcd. Chief John 

Snou ohscncd this \ i i t h  respect to !\borigmal participation in thc constitutionall!- 

mandated First bl~ntsters' confercnccs: "Our status at thc contkrcnces is that ot' a 

powrless minorit! group. which ma\ Jesenx somc kind of special rccognitwn hu t  

.. 1 'bJ  - 
iihich is not entitled to share in anv real power. rhe Royal Cornrn~sslon on 

Aboriginal Peoples rscognizes it when i t  implores the Canadian State not to abusc its 

superior position in the treaty proccss: 

We acknon-ledge that the Crown. bv escrcisinp bargaining power. could easily 
subvert the sprcitic purpose of such a provision by resorting to drafting 
techniques that ensure wholesale paramountcy of Crown rights with respect to 
land and govemancc. Yet it must not be forgotten that there exists a tiduciac 

'I ) I  I relationship between the Crown and Aboriginal peoples.- 



The Commission implicitly recognizes that treatics emerging from this process could be 

entirely to the a d u n t q e  of the State. unless it esercises superhuman restraint in its 

negotiations. to say nothing of the fact that only one part! in such treaties wI1 he capable 

of enforcing them to any ysnuinr cstrnt. Elsrwhcrr. the Commission is espliclt: 

l'hr controll iny party can choose who participates. hou they participate. and what 
options arc oinilabls. rhis is particulnrl~ e l  ident in the claims process . . . Aborig~nal 
croups arc lcfi to r cx t  to and cope \ k i t h  this procsss. recommend changes that the 
C 

c o w r n m m  is in no way compelled to consdcr. and ir'tlrne and rnonc!, permt. scrk - 
redress through the couns.'" ! 

This describes prcciscly thc di ffir ultics r.ncountcred by ..\boriginal groups 

participating in  the First Ministers' Conftxenccs that followd the 1981 Const~tution 

The Assrmbl~, of First Nations' partic~pntion rcqirired that i t  accept its role as iniitrt. In 3 

process in nhich thc agcnda \$as set solclv - b \  - kdsmi and pro\ ~ncial gowrnmcnts and in 

ivh~ch First Wutions had no iotlng prnilcycs. It did so at the cost of n quarter ot' 11s 

mtmbcrship: thc A FN that rcprescntrd First Nmons at the talks was thus represrntati~ t. 

federal funding to prcpare for the talks. ;lnd attempted to buy t'urthcr Aboriginal support 

by offering the more radical groups money In cxchangc' for their yuar~ntced pnnlcipation 

and a promisc not to discuss the Constitutional process abroad. In this nay. "the .-\F:N 

became prisoners within Canada. and hard11 Sowrci yn First ~ations."'"' 

outcome of the political process. one nredn't look beyond the recent Nisga'a I'rcaty to 

tind justification Whereas in judicial proceedings there are usuallq clear winners and 

losers. the treaty process is less obvious in its outcomes. The former is intended to be 

:I, I Canada. Soliluquy and Dialogue. 19%: 3 50. 
'"' Robinson. 1985 wi i -us i i i  



adversarial. while the latter is supposed to be collaboratiw in nature. ending when both 

sides come to an agreement that they find accrptablr This. oE course. onl! really holds 

when both parties are roughlv equal in bargaining powr: if the! are not. the process nrt1~- 

end when the weaker side settles for what it can ert in an agreement which. for the sake 

of swing face. it  then kcis comprllcd to defcnd. Ignoring this scccmd possibility leads cis 

to reach rncans-~ust~l),-tht. end conclusions. 3s does one commentator on the Nisga'a 

.Agreement. ikho reasons that "It 1s highly unlikely that the Nisga'a \could bc a party to a 

negotiarcd gowrnment that they did not belie\ t. in.""" 

Considcr thc spcech of Chiet'Joscph Gosncll to thc DC' 1.cg1slaturi. in Dcccmber IWR. 

in which the h a t v  is cclc.bratcd. Gosnell casts thc hisror~c p r o w s  leading up to the 

treat! as a sort ot' cp~c  journcy. proceeding through o w -  a centun ot' adwrsit! and 

opposition. through n lcnythy proccss of negot~cltlon Gosnell notcs that "a gencratlon of 

' 1  I 1  

Nisgn'a men and \iomcln has p w n  old at the negot~utinz tahlc"- - t o  arriw at an  

ayreerncnt in which h ~ s  pcoplc "will collecttwly o w  about 2.000 quare kilometrcs of 

land. Ihr eucccding the postage-stamp rcscncs se1 asidc . . b>* colonla1 go\crnnic.nts."'"i 

Gosnell mentions "sclf-reliance" and "personal responsibilit!T and of being "tiw and 

equal citizens." Notable For their absencr: are the terms "sel f-go\ emment" and 

..:4 I(, 

"sovermyty . 

Gosnrll succeeds in construing the treaty in a positivc \\.a!-: to an extent. he is correct 

in doing so. The treat\ will provide for Nisga'a paramountcy o\ er their own constitution. 



institutions. citizenship. and  land^.'"^ Clowwr. the same facts which Closnell 

emphasizes in his speech us positiw haw been used hy others to conkince non- 

Abortginals that the Nisga'a h a w  tlctually giwn up much to secure the deal. For 

instance. thc almost-2000 squarc Lilomctres of land are onl! S to 9 percent of rhe lands to 

which the Nisgn'a la) c l a im . ' "%w if \re were to look at thc allocation instrumc.ntnlly. 

reasoning that the currcntl~ r~duccd Nisga'a populat~on W ~ Y  lcss land than ~t ori~innlly 

held. then the Nisga'a should properl! ~ ~ C L ' I L C '  at 1cmt I8 percent of the total claimed 

land.""' -1'hornns Hcrgcr. counsel for the Nisgn'a. notes that thcrc arc at least two 

treat)?"' Wh~lc  ~hcrc  is nu clausc in thc treat! rcqu~ring the crtinyuishmcnt ol' Nisga'a 

t~t le  in  cxchangc for concrete bcncliis and this i s  si ynificant. cons~dcrinp how 

controwrsial the c.;tinguishnicnt issue has bccn in Canada- the Nisga'a arc: rclcasinz 

' !  I thcir claim to 40 percent of thcir ancestral lands:- t h ~ s  means that the C r o w  has \van 

Nisga'n "paramountcy" owr  assets and lands docs not prccludc. the tact that the qua1 ~ t > -  of 

Nisga'a titlc nil1 ctidcntlv bc less rcspectcd than that ot' fee-simple lands belonging to 

non-.Aboriginals: the former i l l  be subject to pro\ incial iorestn laws w h k  thc latter arc 

not. incrcasinf Aboriginal hanesting costs considerably. :I similar situation WI I obtain 

'"- Gibson. t 998 65 
"'"~oster, 1998 ZS 
10') Based on Gosnell's estimate that thc Nisga'a population has decreased tiom 30 .000 to 5.500 persons 
Gosnell. I998 7 
"" Berger. I999 I 
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in the case of manufacturing."' The Nisga'a will also be obliged to allon a ihr higher 

degree of public access to their lands than is required ot' private propert! owners."' 

That Nisga'a propert? rights should be different from those of non-Aboriginals should 

seem cntirelv consistent with what uns cstnblished in the first chaptcr regarding 

conceptions of property. What must hc rr.mt.mht.rcd. h o w w r .  is that the purpose of 

demonstrating this dilfcrcncc, for Aboriginals. i s  pan of cuplaming why thc! should be 

a1lowc.d to control the land themsrlws. rrcatics wch its this ma) ad1 plncc lirn~ts on 

i\horiyinal propert! similar to ti~osc nhich :\hor~yinal societies thcmselws might 

sanction. but they do not d l m i  Ahoriginals to set those limits themsc1rc.s. To nithhold 

this control from Ahor1ylna1.i and expect them to he satisfied w i t h  cstc.rnnl lim~tat~ons 

becnusc they arc not supposed to bclicw in full liberal propert! r~ghts is to use their 

bt.1ic.f~ and their discourse against thcm. 

Undcr the Nisya'a rrcaty. control n i l l  bs largcli- rrta~ncd bv non-t\horip~nals. In 

- 1  1 terms of finoncc. the Nisga'u \ \ i l l  no\\ be subject to Canadian mcornc and sulcs t;iscs;- 

this means that o pcopls who wrrc oncc mc.rr.ly Canadians i i i t h  speci:il rights nil1 n o w  he 

citizens of u Nisga'a nation paying Into the coffers o f  L! forcign gowmmrnt. Ot'courss. 

Canada d l  not reall!- be foreign to the Nisga'a. since its l a w .  provincial and kdsml. 

" ; 
with u t'm "lirnitcd and detinttd" esceptions. will still apply to the new nation.-' 

including the Charter of Rights and Freedoms which so many Aborieinals hold as 

' I 2  Clitchell-Banks. 19')s 120 
"'[bid 124 
"" Ibid I 
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antithetical to their values"" a l l  t h ~ s  in spite of the fact of Nisga'a -.pammountcy" owr  

constitution and institutions. 

The owrall picture. thrn. is that this --first rnodcrn treat? in B. C. histon""- will 

p r o 4 t :  a precedent of extreme sacrifice In eschangc for a limited sphere of -'self- 

reliance" a prcccdsnt of Abcriyinals taking what the!. can get. Most nations i d  bs 

ivell-ad\ ised to do so. i r  scrms. if they n ish to set an! thins at all. It took thc Nisga'a 

o\ er n cen tuc  to secure 2.000 square hilometrcs----approuimatrly 100 hectares - ~ V I  th  

numerous strings attxhcd and much public outrage rcsultinp. Con~xrssly. i t  has takcn 

live !cars for Macblillan Rlocdcl to con\incc the prwince of British Columbia i i i th  thc 

a d  of u l a w u ~ r .  Ilkc the Nisga',~ -to surrender 20.000 hsctnrcs to the cornpan\. w t h  

~ ' sempt lon  lion1 en\ I ronrnentul controls on loggmg for nnothcr 90.000 hcc tarcs "' 

This dcclwn 1s partlcularl> troubling stncc it ~ n w h  cs land currcntl! subyxt to 

Abonglnal clolms. as the gowrnrnrrnt 1s cudentl> nwarc.'"' the gowrnment appcars to 

see no contradiction bctwcen miting tribes to cntcr the treat) process and. at the samc 

time. unilaterall> g k n g  ama! the land for ivhich the tribes seek treaties I t  Jcrnonstratrs 

that thc RCAP was corrcct in its cstimation that gowmmcnt is "in no way compcllcd to 

consider" Aboriginal clai ins. 

Political outcomes like the treaty process are similar to those of thc legal process that 

Mandel descr~bes in that the determinant in both cases is a gross imbalance of poirrr. In 

what sense. thrn. are the effects similar? For Mandrl. the legal process sened mostly to 

keep Aboriginals within a system in which they exert little influence in order to prevent 

"" See. for instance. Buldt and Lon_r. 1985. and Turpsl. l9O 1 
11- Berger. 1999 1 
''' Armstrong. 1 VW. 
21'3  bid 



them from pursuing morc drastic and ct'fectiw means. Fleras and Elliott. writing before 

the RCAP Rcpon or the Nisy 'a  Treaty, describc a possible course of action for 

mainstream institutions with raspzct to Aboriginal demands: 

. . . political authorities may decide to relinquish some p o w r  through genuine 
conccsstons rtnd substantial rctimns. This need not, howwr .  amount to actual 
pwrr-sharmy. 1-oss of control o w -  the political agenda is Lcpt to a manayeable 
minimum. \vhile thc pace of reform is cilrefi~ll! lnonit~rcd and regulntcd. Substantial 
changcs arc ~ntroduccd that accoinmodntt: aboriginal dcmands to some c w n t .  hut 
s~multaneously ( perhaps even inadwrtcntly, r m f o r c ~ '  the status quo. often by co- 

7 7 

opting aboriginal groups into the insti tutionitl structure of society J' 

This co-optation has thc tilnher d k c t  of trnnstbrminy thc actors so that they mirror thc 

oh jec t~~er  and practices of the institutions wth  nhich t t ~ c ~  Interact. and o f  scparoting 

Mxmginal muvcments Into -'rclatiwl\. isolatcd units. wthout much capacity tbr co- 

7 7 ,  

ordinatcd. pan-trihnl action."--' 'i'hc concessions and rclbrms to which thc authors rcfcr 

are certninl! more modcst in scope than those which thc Nisga-a agrccmcnt cmhodies; 

newrthcless. the owrall pattcrn they dcscribc continuts at c t  cn this I t . \  el of compromise. 

power rclntions betwen First Nations and thc State. s \en  though the treaty does g ~ w  the 

That n yrtratcr degree of co-optation and isolauon of Aborig~nal nations 1s occurring in 

British Columbia under the currcnt trcaty process 1s ekidcnt in thc fact that as of June. 

19q9. there were 5 1 tribes participating in  42 sets ot' negotiations through the Trent! 

Commission. :vhich is to say that c w n  though some tribes haw consented to sit at 

common tables. there are still t'ffectixlv 42 groups negotiating separately with both 



7 7 7 

Iswls of go~emmrnt .---  Thc current legal debacle concerning competing Gitanyw 

claims to land granted under the Nisga'n Treaty suggests that the "modern cra of treaty- 

*.. 
maling"--' will consist not only oftribal separation but of tribal contlict "-' 

I \ ' .  Conclusion 

I quoted Chief John Snwr earlier. describing Ahonginal peoples as "a powrlcss 

.. - minorit\ I'hls IS not entircli accurate: e\cn i t *  i t  \\ere truc ot'thc decades Icadmg irp the 

W hire Paper. thc slibscq~~cnt amalgamation and nwhi liziition has c rnpowxd First 

Nations in the sense that it alloivs for co-ordinnted action ngalnst thc sratc LVcrc First 

Nations porwrless. thc struggle of the last 20 years \tould not h a w  takcn place The 

pages of its il~,i$i~,i$r.$ publication. listmg among the rsasons tbr a renewd rclauonship 

. T i  

w t h  :\bor~yinals the knr that "cont~nutxi failure ma! ~ i t r l l  lead to ~io1encc."-- l'his 

blunt csplanation is jarnng. t'ullontng as it docs the morc softl? \rordrd conccrns ahout 

Canada's reputation ;ls (I "thir and cnhyhtcned soc~t.t>,-' and u coricrrn ibr "thc life 

. ."I ,  chances of  Aboriginal people: - -  ~t conccdcs that the C o n m ~ s s ~ o n  1tsc.1 t' is the product of 

. . 

Aboriginal p o w r .  Thc Comm~ss~or~ itsclt' consists o f  gowmmsnt and Abur~ynal 

peoples: thus the explanation appears simultaneously to crpress a fear and a promise of 

violence. Thc other component of this p o w r  is the qualified support of muins~rcam 

public opinion. In this. Aboriginals are the benefactors of a culture of at least superticid 

respect for cultuml di Wercnce (so long as this difference docs not cost too much or offend 

a modern liberal understanding of equality). This power has i ts  limits. h o w w r :  i t  is 

- 7 7  

"' BC Treaty Commission. 1990 

"' To use Thomas Beryer's optimistic phrase Beryer. 1999 1 
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For details on cornpetlny Gitanyow claims. see Sttrrirt. 1W8 1999 
-'- Canada I ' twplc~ r o  I'twpl~-~. .C;~~rori r o  . C i r r t o r r .  19q6 1 



great enough to forcc thd State to entertain change. but not great enough to control the 

process of change. For Aboriginal peoples. this process must still come about through 

the actions of institutions that are controlled by their opponent. The! must pla?, the game 

accordmy to the opponent's rules. holding relat~wl! feu cards. 

What n people s a y  about ltself In the contest of such a gamc 1s Inwtabl! shaped by 

the gamc's rules .-'\ pcoplr nould ne\ cr ha\ c. to dc tint. ~ t s  iindsrstandmg of propert\ and 

the ~nlucs  h~ch mtbnn 11 cuccpt tbr the purposc of dcfcnding thesc I*- and h t n  

someone C'ISS. In th~s  case. t o  J&nd ~hesc IS  to dernonstratc that they arc d~ttkrent 

cnough to \\arrant thc~r prcscnnuon th~s  lo21c appeals to a culture a h ~ c h  profcsscs to 

u l u c  d~ffercnce for its w n  sake) Emma i.aliocqur notcs in  passlng ( n h ~ l r .  d~scussmy 

the application ol' ;\hor~ginal prac tlcrs to criminal usticc. shc docs not substant~att. thc 

following claim \vith respect io land issues. as this them has mempted to do)  that 

"Nati~ c peoples h a w  bccn forced to make their cast. tijr hhoriginal i land) rights on the 

basis of cultural di ffcrenccs" and that their icaders. "fhccd \vi t h  con\ olutcd. .;el t'-scn ins. 

and shrewd lcgnl arsuments. hwc had ro scramble for proof of cultural diflkrencr.." She 

suggests that this has made it necessary to oieremphasizc collsctic ~ t y  in the discourse of 

7 . -  

Aboriginal identity for thc purpose OF prwing difference.-- This should not be taken to 

mean that this collccti\ it! i s  n fiction: it ma!. well he that i t  is significantly morc evident 

in Aboriginal societccs than in  those of Western extraction. It ma) be the caw. ho i vew .  

that Aboriginals discuss their collt.ctiw sclws more rcadily than their indkidual selvcs 

becausc to present these more equally would be to weaken the assertion of difkrcnce-to 

become. in Culhane's words. '-too equal to be different." If this is the. case. then 



Aboriginal peoples will ha\ e to deal wl th the consequence of succrssfull\ pro\ ing 

themselws ditkrent: their title i s  now defined in law and in treaty as coilectiw in nature. 

The process has rei tied a ditkrence that could have been strategic in nature. 

To whattscr degrcr. thc necessity of prating difrerrnce has hrlpcd to shape 

Aboriginal discourse on ilboriginal title So. too. has the newssit!- of framing this 

discourse both in English and in the language of thc Ian u t ' t h t x  rncdia is capablc 

of translating &,reign ldcos irnpcri2ctly: the confusion o w  :lbor~ginal use of terms 

such as 'sowrcignt!,.' ‘inherent‘ right. and rizhts talk in pc.nc.ral s u g e s t s  that thc. act of 

translation cannot a\ old producing obscurc results. .\borlynal authors themsc.l\ CS ha\ c. 

s a d  as much. 

All of this is compounded b! thc b+a! in which Aboriy~nal sclf-detiniiwn occurs. I t  

should he impossibls to dcfine an m i r e  culturs. an cntirc c.xpcriencc of reality Sctting 

a sdc  the fact that this c.sp.rirncc. constantly changes as indikiduuls. \ w  spend our 

~rholc  liws in a proccss of scltldetin~tlon--thw is the sheer cnorrnlt! ol' the task: 

imnginc trying tu condcnsc. all ot'Cqanadian history bclict'. culturc. Into a smplc hook or a 

slnglt: submission to a court. This 1s what is eupcctcd of First Nations. h o w w r  its 

result must incutably bc the reduction of "pan-indianized cultural values to a handfill of 

.--::x 

The result of 311 these thctors is a discourse that appears intractable and radical if we 

take it at face ~a lu t ' .  We may chose not to take it face \due ,  but the same factors make a 

more complex rcading of it no more credible than guesswork. These factors are the 

symptomatic of the l a rg r  problem of unequal power: the supenor political and economic 

position of mainstream Canada has dictated the conditions of the discourse. It  has also 



had the cruder effect of circumscribing the honzon of possible outcomes for First 

Nations. by setting Crown sovereignty and nations-within status as the presupposit~ons 

behind any legal or political solution to Aboriginal griemnces. Proceedings based on this 

foundation will lead to onl! h e a d \  qual i t id  \,ictoric.s tor Aboriginal peoples. as rhs 

Nisga'a Treat> oncc approwd by Parliament ) and those which tb l lo t~  its prcccdcnt \i i l l  

prow Ewn those nho  i'ollou the logic of radical :\bor@nal discoursc to 11s separatist 

conclusion must realkc that their demands 1 4 1  be ~ynored or bought nl the prlcr of 

bloodshed i n  shon. the imbalance of powcr assures loner expectations. 

Somc\rhcrr betwen the shaping of discoursc and the lotwring of crpectallons tit thc 

effects of co-optation. the price of participa~ion In Canadian institutions to secure 

rZbor~yinal t l t l t '  and sowrelgnt). Whcthcr this co-optation is  pan of a calcula~ed ncit 

assim~lanonism or the inc~i tnbk  outcome o t' regular interaction tt ith forci~n i nst~rutions. 

the effect IS the same: participation begins w t h  the g i ~ i n ~  up of  radical actions. and may 

well end \I ith thc abandonment radical idcas. 

''X LaRocque, again referring to cultural difference in criminal ha. 1497 99 



Chapter 5 

Conclusion 

I bcgnn this inquin with hroad questions about the siyniticance of idcas i n  political 

struggle. I proposed to anwer  these by tracing Nxwiynal notions of propert! in the 

course of a concrete political struggle. namrl!. thc rccent resurgence of :\boriginal 

actiwsm for the purpose of regaining ancestral lands in Canada. proceeding tiom the 

assurnptlon that the nature of the contlict \wuld dctern~int. the signiticance of those 

notions to thc contlict. In thc proccss of dcscr~bing the nature of thc contlict. lvhich is to 

say. the cnormitv of the imbalanw o f  intlucnccr \\orking against First Nutions In Canada. 

a more immediate question has presented itsdt*. as 11 must to anyone hynpathctic to 

Aboriginal causes: \that can bc done to correct this i~nbalancc'' I'hc urilbrt~~natc unswr  

to this question is: probably nothing I refcrrcd carlicr to thc pursuit of Aboriginal 

aspi rations through nun-Aboriginal institutions as n process of pla>,ing a game according 

to the opponent's rules. t i w n  \\hen if wur  opponent 1s synpathctic. perhaps 

embarrassed by the rase of his ~ , i c top .  in thc game. it is h ~ s  gamc. and it is structured so 

that hc cannot hclp but win. Whilc it is an unpromising \\a! to regain what should ncwr 

haw been talicn in the First place. it is. as the esprcssion has it. thc only ; ~ u m c  I n towi. 

While they remain in Canada. .Aboriginal peoples arc. in terms of population and 

economic power. n minority on thcir o w  soil. This basic imbalance is beyond the power 

of Aboriginals to change. This leavcs the optlon of becoming a majorit!. in a smaller 

setting L ia independence. and of course. the prospects of Abori yinal independence in  

whatever form or degree it is sought arc fenced in on all sides by the imbalance of power. 



The future for rlboriginals in Canada will consist of the ongoing attempt to make 

whatevcr gains arc possible from within a system that is beyond their control. 

This brings us back to the broader questions again. about thc significance of ideas in 

political struggle. I mu? have bcrn tempted to conclude. in the beginning. that idcns 

scnc little actual purpose in political strugple: they ma! at first probidc thc catal!.st for 

s t ryglc.  and bccomc \\,capon? for struyylc as srratcgic rhetoric. hut thc) arc somehow 

discarded or betra!d in a cyical  manner in thc pursuit of short-term gains as the conflict 

w a r s  on. The!, art. not dctrrminarc wi th  rcspcct to political outcomcs. i-hls \tould habe 

accounted for the Lhct that .Ahoriynd peoples seemed to enter t t w r  rcccnt cncountrrs 

\r i t h  the Canadian Statc with strongli held upinwns about propcrt? and thc mstitutions 

nhich should t l o ~  tiom it. and to depart tiom those encounters ha\ lng wrrcndcrcd thc 

essence of thesc opmions. Thcrt. is :In elcmcnt of truth to this conclus~on: :\borlginal 

notions of propertv h a w  had to pass through a tiltcr ut' Westcrn mlucs. and the horiron 

of poss~hlc. gains has a lnays  bcm ~ la r rowd  by thc lict that .Ihoriynal issues hawn't 

been a yowrn~ncnt priority slncc the days I\ hcn what was at issuc was the best \La> to 

. . 
separate Aboriginals tium their land. fhrre is more to i t  than that. ho\tc\rr. 

The nature of' the strugglc not onl! drtsrmines \\hat becomes of ideas: it also 

necessitates and shapes the becoming of ideas. The Aboriginal understanding of 

property. as it appears in thc texts rsammcd in this paper. is a product of the need to 

convince non-Aboriginals that there tlsists a di ffrrencc which sets Aboriginals apart at 

the level of ideas. and that institutions should mirror this separation. A s  I haw stressed 

previously. this docs not mean the ideas did not exist prwous to the struggle and are not 

in some way -real': if that were the case, the struggle itself would not have come about. 



It docs mean that the precise form in which they are presented is tailored for a panicular 

situation: the tonc of the discourse. the choicc of crnphasis. arc calculated to nchiew a 

specitic s f i c t  for its intended audience. If  this articulation is taken to heart by its 

audience. and if it is adhered to by its proponents. it brcomrs the accepted interpretation 

of the original idea---the wrslon of the idea which suniws. nhether it  is inore or less 

than thc original. 'I'he struyglr. i n  uhich ideas arc prrscntrd is thus deterrninatc nirh 

respect to the content of those ~deas. 

This s c m s  to prcsrnt o funhcr quandary da NC take ideas. as thcy arc presented to us. 

at h c t .  caluc" It swms ~c haw lit~le choice. While n c  miit bc mart. that \L hat i t c  arc' 

s h o w  I S  onl! n .;clrF~cc. \it. can only guess at \\hat lies bcncath. We can. at best. asplrc 

to a perfcct understanding of surfaces. 
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