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The Afikpo community conflict resolution model is examined as un alternative 
system of justice in South-East Nigeria. The Afikpo model is rooted in cultural tradition. 
lndigenous social and poliricul institutions function us chunnels for corsjlict resoiution 
and justice. The processes und principles of conflict resolution are emphasized. The 
model's continued perceived popularity and legitimacy are discussed, as is the basis of 
the systern 's CO-existence wirh the Nigerian Sta te agencies for conjiict resolution. 

A major fmding of this studv is that the Afikpo model is victim-centered. Vicrims, 
ofenders. und their families, as well as the general community. are itzvolved in defining 
Izann and repair. Al1 parties acknowledge the emotionol and material lors of the victim. 
Ofinders and their families cire held responsible for the victims' injury. Offenders are 
persuaded to pay restitution to victims. They aiso apologize to the victim. hisnirr famiiy 
and the community. In sum. lhe goal of justice is the reparation of h<im done to victims 
cind communities bv o ffenders. Appropriate sicppurt is nccorded victims und tlieir 
funrilies by the community. 

Fitrther, the Afikpo conflict resolution model is inclusive and seeks to address the 
interests of al1 parties to the conjlict. The social solidarity and humane emphasis of the 
system is reflected in the treatment of offenders. The institutions of social control are 
formal agents of resociulizution. hence providing offenders support through teaching and 
Iirciling. The offender inust prst ricknowledge the wrong. tlien, show remorse, shame. cind 
(iccuuntnbility through repuration and expirrtion. 

This srudy is grounded in tlzwries of restorative justice und uther concepts of 
Africun justice. Inquiries into stute. state/society and postcolonial state theories are 
undertaken to ficrther illuminate l i s  phenomenon of an alternative conflict resolution 
model. Being ut1 rxplorutory study, se verul qualitative resea rch rnethods wcrc util ized. 
Thev include purticipant observation, oral h isrmy, in -person and focus group interviews 
of40 men and 15 women. 

The Afikpo community conflict resoliction model is functional, effective, unique. 
democratic, and allows for the participation of al1 community residents. This studv 
unveils a different kind of knowledge. which will contribute to the growing body of 
literature in restorative justice. 
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CHAPTER 1 

1. INTRODUCTION 

"Justice cnnnot be for one side alone, but must be for bott" - Eieanor Roosevelt 

"Jlrdgement is not given afer hearing one side" - Igbo proverb 

Afikpo is a town of 1 10,000 people in South Eastern Nigeria. The administrative 

headquarters of Afikpo Local Government Area. prior to colonialism. Afikpo. like most 

societies in Africa. had a well-defined system of political and social control. This like 

other aspects of African. democratic socio-political practiccs, was discounted by the 

British colonial authorities when they instituted a central govemment for Nigeria. 

Afikpo peoples' resistance to colonial rule and the emergent colonial political and judicial 

institutions partly explains the survival, and the increasing popularity, of the Afikpo 

traditional ' conflict resolution system. 

The focus of this dissertation will be on the traditional political and social 

institutions and their application in recent years. These institutions function as channels 

for conflict resolution and deviant controls. Emphasis of the study is on the processes 

and principles of justice making, rather than on the outcornes of the system's response to 

crime and victimization. The basis of the Igbo peoples' egalitarîan world outlook and 

' Tradition and Indigenous are ternis used interchangeably throughout this study to convey the same 
meaning. Their use is not intended to denote Iack of progress or a phenomenon that is static or unchanging. 
We accede to Makang's (1997:324-325) perspective which views "... humn traditions as processes and as 
historical phenornena which occur everywhere and in dl stages of societies' development. Ttaditions are 
not frozen in time, but are in continual development, dapting themselves to new historical circumstrtnces. 
It is thercfore, unduly that the notion of ir;idition is set in opposition to those of modernity and progress." 



ability to constmtly adapt to changes is inquired into. The Afikpo indigenous institutions 

of social control are also effective and widely respected major agents of socialization2 and 

resocialization, providing teaching and healing support to both victims and offenders. and 

their families. Teaching is also intended to transform the offender from a nonsonforming 

person to a confoming individual to protect the community. Other objectives of the Igbo 

socialization and resocialization processes are to inculcate the values of moral 

uprightness, industry and discipline in the Igbo person (ho 1985). The Afikpo community 

conflict resolution system commands nearly total acceptance and participation. and is, 

widely vicwed as legitimate by the community. Funher, attempts are made to explain 

how and why these institutions CO-exist with State regulated non-indigenous institutions 

of conflict resolution. 

The Afikpo traditional system of conflict resolution functions essentiülly as an 

alternative system of conflict resolution. Nigeria, as part of its colonial heritage. has 

instituted modem institutions of confiict resolution. The modem Nigerian system of 

conflict resolution. similar to western jurisdictions, makes use of the police. courts. and 

other official agencies. No claim is made that the findings of the research cün be 

generalized beyond the Afikpo community. The nature of the Afikpo resolution system is 

' The following institutions are major agents of socialization and resocialiwtion in indigenous Igbo 
societies. There afe "the family in the first instance; the neighborhood; the v e r  groups; the kingroup; 
affines: nursemaid; iown crier: pritnlineal daughters (umuiida); non-kinship proups such as age setlgradc; 
vanous occupational iissociations of hunters; blacksmiths; herbalists; potters; midwives; rain-makers; 
craftsmen; fishermen; titled associations; sccret societies; and various social institutions (economic, 
politic-juridical, religious, expressive and recreationd, etc.)" (Eteng 198569). He further identifies the 
contents of lgbo iraditional socidization as including: "folkways, customs and usages, folklores, techniques 
and skills, riddles and conundrums, traditiond myths, rituals, irditions, basic health habits, taboos, adages, 
philosophies of life, cosmologicd beliefs, food habits, social positional d e s  and comsponding noms, 
body adomments, work habits, gmcs, etc." (ibid). 



unique. As a result, this exploratory study tends to fit into what is commonly known 

within the qualitative research methods as "intnnsic research." Stake defines intrinsic 

research as a 

... specific, unique. bounded system ... undertaken because one wants better 
understanding of this particular case. It is not undertaken primaily because the 
case represents other cases or because it illustrates a particular trait or problem, but 
because. in al1 its particulwity and ordinmîness. this case is of interest (in 
Denzinkincoln (ed.) 1994: 237). 

The foundation for this study was laid during my undergraduate studies at the University 

of Oslo. My ücademic interest in restorative justice started after I heard Professor Nils 

Christie speak about the subject in one of the Oslo University Institute of Criminology's 

seminÿrs. Further readings of Nils Christie's works on restorative justice confined that 

similar principles guided the Afikpo traditional system of conflict resolution. 1 was 

immediatel y fascinated with the logic of restorative justice, pariiculmly because it seemed 

to provide the answer to me for why the Nigerian State Criminal Justice System was 

ineffective and largely ignored by the Afikpo people. The Afikpo traditional system of 

conflict resolution was chosen for this study because 1 am familiar with the system and 

culture of the cornmunity. 1 was boni and raised in Afikpo and participated in sorne of 

the cultural activities of the community as o child. With time. my involvement in the 

social and political activities of the comrnunity was confined to Church and School 

activities. The Church and School authorities discouraged us from getting involved in the 

cultural activities of the community. The indigenous system was believed heathenish and 

a negütive influence on Afikpo youth. 

Brht history of Nigeria 

Nigeria is located in Western Africa, and the geographic coordinates are 10 00 N, 

8 00 E. Nigeria is bounded on the West by Republic of Benin. on the North by Niger and 

Chad, Cameroon on the East, and the Atlantic Ofean in the South. The political history of 

3 



modem Nigeria began in 1914 when Lord Lugard amalgamated the protectorates of 

Northem and Southem Nigeria under British nile. In 1954. the first fully federal 

constitution was drawn-up. initiating the process to selfrule. In 1956 the British colonial 

authorities gnnted Western and Eastern Nigeria self-goveming status. This self- 

goveming status was accordrd to Nonhern Nigeria in 1959. 

Nigeria achieved its full political independence from Britain in 1960. Nigeria 

promptly adopted a federal constitution, with three semi-autonomous regions, namely the 

Northem. Western, and Eastem regions, which were dominated by the Hausa. the 

Yoruba. and the Igbo ethnic groups respectively. The three regions and the federal 

government eüch operated the Westminster style parliamentary system. 

Presently, the geo-political structure of the Federal Republic of Nigeria is made up 

of 36 states and the Federal Capital Temtory. ~buja ' .  According to the July 1997 

estimate. the total Nigerian population is 107.129.469. The age structure of the population 

according to the 199 1 Census figures is as follows: 

O - 14 years - 45% (male 24,142.369; female 23.93 1.502); 

15 - 64 years - 52% (male 28,502.597; female 27,432.8 16); 

65 years and above - 3% (male 1,572,773; female 1,547.4 12). 

The population growth rate is 3.05%; the binh raie is 42.58 births per 1.000 

population; the death rate is 12.45 deaths per 1,000 population. according to the 1997 

population estirnates. Based on the 1997 estimates. the infant mortality rate i s  70.2 

' Until December 12th. 199 1. Lagos was the national capital of Nigeria 



deaths per 1.000 live births. The life expectancy rate of the entire population is 54.7 

years. with males üveraging 53.3 years, femdes 56 years. 

Nigeria is the rnost populous African Nation. and potentially one of the wealthiest 

countries of black Africa. Nigeria is blessed with skilled human and abundant natural 

resources. Nigeria is also considered the most ethnically diverse society in the world with 

about 252 identifiable ethnic groups. More than ninety-nine percent of the northem 

population, are Moslems. who account for more than 50 percent of the total Nigerian 

population. Christianity is dominant in the South, accounting for about 35 per cent of the 

country's total population, while adherents of Africûn religion make up the balance. 

The Nigerian economy is heavily dependent on oil camings. Oil production, at 

about 7 million barrels a diiy (mn b/d.), accounts for over 90% of total Nigeria's export 

eürnings. However. oil accounts for only 13.6% of total GDP. This is because the 

economy is still based on a traditional agricultural and trading economy. Nigeria. once a 

large net exporter of food, now imports food. owing to the failure of the largely 

subsistence agricultural sector to keep up with rapid population growth. The dominance 

of the oil sector in the economy led to neglect and decline of the agricultural sector. 

The area of Nigeria is 923.770 sq.km, with the land mass totaling 910.770 sq.km. 

ünd water 13,000 sq.km. About 33% of Nigerian land is arable. The climate in Nigeria 

varies from equatorial in the south. tropical in the center, to arid in the north. The temin 

rlso varies from southem lowlands, with hills and plateaus prevalent in the center of the 

country. The southeastem part of Nigeria is mountainous, with flat land in the north. 



The literacy rate of Nigeria's population of 15 years and above is 57.1%. The 

literacy rate of males is 67.3% and that of females is 47.3%. according to the 1995 

estimates. 

Map of Nigeria 
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Objectives of Study 

The thnist of the study is the examination of the Afikpo indigenous system of 

conflict resolution in contemporary times. The justice system derives from Afikpo 

peoples' cu~ture.~ Inquiry into some aspects of the peoples' culture was undertaken with 

a view to understanding the bais of the justice system. The culture of a people is central 

to its world outlook. The culture of a group, according to Roberts (1979: 39) "reflects the 

extent to which its people will identify with individualist or collectivist values. There is a 

link between the dominant social values in a society and the likely responses to conflict. 

This includes the amount of qumeling that is acceptable, the way disputants approach an 

altercation, as well as the way that third parties are expected to intervene." Included in the 

inquiry was a critical evaluation and assessrnent of the traditional political institutions and 

social organizations that function as channels for peace-making and social conirols. The 

study emphasized the process and principies of conflict resolution. 

One objective of the study was to discover why the Afikpo system enjoys such 

wide approval and seeming legitimacy among the Afikpo people. The system's popularity 

seems to cut across economic and social class boundaries, even among non-indigenous 

people living in Afikpo. Many questions help to understand the continued existence and 

populmity of the Afikpo indigenous system of conflict resolution. What is the system's 

4 For out purpose, culture is defined as "an historically created system of explicit and implicit designs for 
living, which [ends to be shared by ail or specially designated members of û group rrt a specified point in 
time" (Kluckliohn and Kelly 1945 as cited in Kluckhohn 1967:75). Kluckhohn ( 1967) observes that culture 
is temed and derives from the "biological, environmental, psychological, and historicd components of 
human existence" (ibid.). Culture is stnictured, dynmic and variable. Culture is that "cornplex whole 
which includes knowledge, belief, art, morals, law, custom and any other capabilities and habits acquired by 
man as a member of society" noies Edward B. Tylor (1 87 1) as citai in Kluckhohn ( 1967:74). 



concept of justice? 1s the system free of the charges of "nothing works", "disguised 

coercion", and "net widening" associated with other alternative systems of conflict 

resolution? Wh y is the govemment-sponsored alternat ive con fi ici resolution unpopular? 

A second objective is to detemine the nature and extent of crime and deviance in 

Afikpo and of the Afikpo people's notion of justice. Inquiries into the nature and 

dynamics of justice and the adjudication processes in Afikpo are undertaken. 

The third objective is to examine major Afikpo traditional institutions, boih as 

agents of social control and resocialization from a restorative justice perspective. Funher. 

inquiries are made into how the comrnunity resolution system responds to certain nom 

violations and conflict in the community. Again. the position and roles of victims and 

offenders in the system are exarnined. 

It is hoped thût findings from this research will inform future Nigerian criminal 

justice policies. Further. at this critical point in Canada's aboriginal justice development, 

some lessons can be learned from this mode1 as Aboriginal people attempt to impiement 

some of the same ideas. In recent times, there has been a growing demünd for reforms of 

the criminal justice administration in Canada. Such reforms, is believed, will reduce 

Aboriginal peoples' conflict with the Iaw. A restorative justice system is perceived as a 

viable alternative to the current system. which is based on retributive ptinciples. 



What is Restorative Justice? 

There is disagreement about what constitutes restorative justice. It is sometimes 

referred to as transfomative justice. peacemaking criminology. relational justice. or 

community justice. The di fferent names reflect the vaned visions of t heir proponents. 

Marshall (1996) believes we are involved in a restorative justice process when "victims. 

offenders and other stakeholders meet face-to-face to resolve their conflicts" (Bazemore 

and Walgrave 1999: 47). Marshall views restorative justice as a diversion, hence only 

certain cases arc suitable for the process. Serious violent cases are not suitable for 

restorütive justice processes. Other restorative justice advocates view the system as 

involving "a variety of processes or procedures. including those that occur within the 

formal justice system. aimed at reaching an outcome focused on repair" (Bazemore and 

Walgrave 1999:47). Others argue that restorative justice must take place in an informal 

setiing and participation must be voluntary . Restorative justice is a negotiative process. 

where the victim. the offender and the community are primary stake-holders. Adherents 

of this perspective observe it  is possible to transform the state courts to operaie in 

restorative fashion. Participation does not have to be voluntary for participants may be 

coerced into involvement in the restorative process. Coercion may be applied to achieve 

reparation to victims or for offenders to do community service. However, "whût makes 

these obligations and professes 'restorative.' nther than retributive or rehabilitative, is 

the intent with which they are imposed and also the outcome sought by decision-makers" 

(Packer 1968 as cited in Bazemore and Walgrave 1999:47). (Italics in original). 



The diverse outlooks notwithstanding, what is commonplace is a disenchantment 

with the current state-administered retributive justice system and the need for alternative 

ways of responding to conflict, crime and victimization. The cnminal justice systern is 

seen as authoritarian, and alienates victims, offenders and the community who are 

primary stake-holders in the conflict (Christie 1977). Retributive justice systems are 

considered rigid and obsessed with punishrnent. Restorative justice system advocates 

support increased victim and community involvement in sentencing processes and 

general response to crime. As Marshall (199637) points out. restorative justice is defined 

üs a "process whereby the parties with a stake in a particular offense corne together to 

resolve collectively how to deal with the üftermath of the offense and its implications for 

the future" (cited in Bazemore and Walgrave 1999:47). 

Funher, distinctions are made between the retributive justice and restorative 

justice, by focusing on iheir peculiar processes and objectives. Walgrave ( 1994). as cited 

in Weitekamp ( 1999:75), notes that a retributive justice system responds to crime "within 

a context of state power." Their focus is on the offense. and the state is empowered to 

inflict punishment and seek just dessert. while the victim is generally neglected. 

However, it is noted that the retributive justice systern embodies sometimes certain traces 

of restorative justice objectives. Nevertheless, restoration of the victim or the community 

is not part of the major goals of retributive justice. Rehabilitative response as an aspect 

of retributive justice, contends Walgrave (1994) "takes place in the societd context of a 

welfare strite, focuses on the offender. provides treatment to him or her, seeks conforming 

behavior and ignores the victim as well" (as cited in Weitekarnp 1999:75). On the other 

hand, restorative justice empowers the community and other primary stake-holders in the 



conflict. Its goal includes repairing or restoring losses. the satisfaction of the parties to 

the conflict, with the victirn seen as central to the whole justice process. 

Restorative justice is incomplete. according to Bazemore and Walgrave ( 1999). if 

it does not seek to repair the h m  caused by the victirnization. Essentially. restorative 

justice must seek to restore the following according to Braithwaite and Parker (1999: 106). 

"Restore property loss 

Restore injury 

Restore sense of secunty 

Restore dignity 

Restore sense of empowerment 

Restore deliberative democracy 

Restore hannony based on feeling that justice has been done 

Restore social support." 

Restorative justice has a focus on restoring victims, including the community, to the 

position they were before the conflict as much as possible. In this respect, Bazemore and 

Walgrave ( 1999:48) define restorative justice as "every action that is primhly oriented 

toward doing justice by repairing the h m  that has been caused by a crime." From this 

perspective, crime is defined by its impact on the individual victim and the community, 

and the fundamental response should be to repair or compensate the victim for the h m  

caused. The punishment or rehabilitation of the offender should not be a top pnonty. 

Restorative justice theonsts and practitioners such as Christie. Braithwaite, and 

Zehr present restorative justice as a different way of thinking about crime, especially Our  

response to crime and victimization. They recognize crime is  a violation of people and 



relationships. They seek ways of repairing h m s  to victims while explonng ways to 

prevent future harm. Restorative justice advocates are mindful that crime creates 

obligations. which must be made right. Offenders are penuaded to take responsibility for 

their actions and for the harm they have caused. Offenders' competency is enhanced in 

the process. Restorative justice seeks redress for victims. and recompense by offenders. 

Funher, efforts are made to reintegrate both the victim and the offender within the 

community. Restorative justice advocates seek solutions, which promote repair, 

reconciliation, and reassurance. It is noted thüt there is sometimes a need for the 

govemment to cooprate with the community to achieve these objectives. 

Rrstoritive justice. unlike retributive justice, does not view crime primarily as a 

violation of the state. Crime is viewed rather comprehensively. Rather than defining 

h m  as lawbreaking. restorative justice advocates recognize that offenders h m  victims, 

comrnunities, and even themselves. Justice involves the victim, the offender, and the 

community. Criminal justice officials may participate in the process but do not dominate 

the proceedings. Restorative justice success is measured by how much h m  that has 

been repaired or prevented. rather than by how much punishment ttiat is inflicted. 

A restorative justice systern empowers victims in their search for closure. Victim 

recovery, through redress. vindication. validation, testimony and heûling is emphasized. 

It is recognized that victim restitution, reparation. safety and fair treatment are key 

priorities. Restorative justice provides opportunities for the discover- of tmth about what 

happened and the harms that resulted. T h e  cause of the conflict is identified leading to 

understanding about how to foresrall future victimizations. 



Restorative justice empowen comrnunities through partnenhips in action. 

Cooperation. inclusive and integrative arrangements strengthen communities' bonds 

necessary for the control of crime and victimization. Community mediation meetings 

provide opportunities for the review of community noms and standards. Attending to the 

needs of victims can prevent deterioration of conflict in the community. It is realized that 

a victim whose needs are not addressed is a potential offender. Further. efforts are made 

to reconcile offenden with their victirns and the community. Community members 

develop a renewed appreciation for the contribution of every member of the community. 

Every member of the community counts. and positive contributions by community 

members are valued. 

Brief History OF Restorative Justice S ystem 

The tcrm restorative justice is fairly new, but the concept is as old as mankind. 

The current interest in restorative justice could be said to have ken  initiated when 

"probation officer Mark Yantzi and CO-worker Dave Wonh first pushed two shaking 

offenders towaud their victims' homes in Elmira. Ontario, in 1974" (Zher 1997:68). This 

seemingly simple approach had profound effect on the way society thinks and responds to 

crime and justice. Attention now shifts to the victim. and the victim's needs for 

compensation. restitution, validation. security. socid support and empowerment 

addressed. Secondly, the offender is penuaded to demonstrate accountability and 

responsibility to the victim. An aspect of this was offenders' king made to understand 

the consequences of their actions on the victim. The restorative process encourages 

offenden to appreciate that their actions harm people and communities. thereby 



increasing their empathy for victims. As Zehr (1997:68) points out, "as Our foreparents 

knew well. wrong creates obligations; taking responsibility for those obligations is the 

beginning of genuine accountability." The process of justice-making must include the 

primary stake-holders, namely. victims, offenders and mernbers of the community. 

It is noted that pend law and the retributive/rehabilitittive response to crime and 

victimization is attributable to the advent of feudalism and state systerns. There is no 

record of crime demanding prosecution and forma1 punishment for its own sake before 

the twelfth century. As Cayley (1998: 124) observes ".. . there were no public 

prosecutions and no special criminal trials; punishment w u  the exception and 

compensation was the rule." This supports the thinking that O u r  willingness to inflict pain 

varies with our social distance from those who are made to suffer. Prior to that, 

acephalous societies employed restorative principles in its justice system (Michalowski 

1985, as cited in Weitekamp 1999: 75). Broadly speaking, there were two main kinds of 

human societies - societies without state systems (acephalous), and societies with stüte 

systems. Negotiation, and restitution to the victim was central to the justice processes of 

acephalous societies. Families of both the victim and the offender met to resolve their 

conflict through negotiation. and eventually compensation to the victim. This approach 

was viewed as more beneficial to the victim and the entire community since it resulted in 

the quick restoration of peace and order to the cornmunity. Punishment was someiimes 

applied, but thnt was only as a last result. Othenvise conflicts were generaily resolved 

without a formai legal systern. or the state or supra-familial authority. 

A major determining factor of the restorative justice system in acephalous 

societies. according to Michalowski (1985). was that the social organization of the society 



was diffuse and kin-based. Individuals were strongly bound to the group due to the belief 

of the community in collective nsponsibility. The egalitarian and cooperative nature of 

the societies mitigated against egoistic pursuits of the individual. To promote conformi ty 

and restrain potential deviance, the needs of the victim was addressed. with the offender 

persuaded to account for his or her conduct. The satisfaction of the parties to the confiict 

was imperative to preserve the social and economic ties between the victim and 

offender's group. as was usually the case. A major justification for restorative and 

restitutive forms of justice was to forestall family feuds that can undermine community 

peace and harmony. Arguably. other societies also practiced restitutive and restorative 

justice. A notable example was the early Hebrews that applied restorative and restitutive 

principles in responding to persona1 crimes (Gillin 1935:198 as cited in Weitekamp 

199934). Monetary compnsation was also acknowledged as adequate atonement even 

t'or homicide in the Western world. Diarnond ( 1935) as cited in Weitekamp (1999:84) 

Of fifty to one hundnd scattered tribal comrnunities as to which the information 
available is of undoubted reliability 73 percent called for a pecuniary sanction 
versus 14 percent (that] cdled for a certain number of penons to be handed over to 
the family of the victim as a sanction. This too is actually a fine, though not a 
monetary one. One hundred percent of the Early and Early Middle Codes, 
beginning with the Salic code (around 500-600 AD) and lasting through the Anglo- 
Saxon Iaws (900-1 100 AD), called for pecuniary sanctions for homicide. It was not 
until the b t e  Middle and Lnte Codes that death was established as the exclusive 
sanction for intentional homicide. 

The restitutive and restorative justice practices of ex1 y and acephalous societies 

gave way to retributive justice and the notion that the state or society is the victim of 

crime much later. As Weitekamp (1999) notes. the crown's usurpation of the justice 

process was at the end of the 12th century in Europe. This was after King Henry 1 of 



England ( 1  1 16 - 1 132) ascended the throne. According to Peoples (2000: 5) .  King Henry 

1 upon rising to the throne, 

... announced that from now on the King's Peace shall be maintained throughout 
the kingdom. and anyone who disturbs that peace by committing a crime is 
committing a crime against the king. The king (state) becarne the victim of al1 
crimes. md from that point until only recently, the real victim5 has k e n  forgotten. 
The real victim suffered the loss from a crime, but the king reaped the rewards that 
came from a conviction (emphasis in original). 

However. the civil society did not relinquish their power to resolve their conflicts to the 

crown without a stmggle. The victim and his or her kinship thus los! their rights for 

compensation by the offender. Geis (1977) aptly describes this time when "Kings 

established their power and took the conflict-solving process away from the parties 

involved by creating a firm, state-controlled. criminal justice system" (as cited in 

Weitekamp 199939). The state's initial interest in the conflict between citizens was not 

to seek resolution, or eradicate crime and victimization, but to use their intervention in 

the conflict between its citizens as a money making venture and to preserve stnte 

hegemony. The state apparently had a different agenda from that of the civil society. 

Oppenheimer ( 19 13: 162) claims that the state charged "a commission for [its] trouble in 

bringing about a reconciliation between the parties ..." (as cited in Weitekamp 1999237). 

This practice was started by the feudal lords and religious authorities who confixated the 

property of the offender without giving anything to the victim. Sornetimes the feudal and 

' The refonns put in place to yldress this anomdy include victim impact statement progrm ûnd fin;uicial 
rcstomtion prograns whereby victirns sue their offenders at the civil courts for financial compensation. 
Others include cornmunity service work order programs. Crime victirns can dso contact the parolc b o d  
and/or correctional officiais for information relating to the timing and spccifics of any relewe of their 
victimizer. Viciims in some jurisdictions in Canada c m  also observe parole heiuings and express their 
concerns to correctional authorities ruidlor the parole board (See Grif'firhs and Cunningham 2000). 



religious authorities of rnedieval Europe punished the offender through imprisonment or 

corporal punishrnent, with the victim mostly neglected. Conflict resolution becarne. a 

money making venture for the political authorities during this period. A good exampie of 

this was. provided by Jeffrey (1957:657) who states that: 

Early Germmic justice was based on a fotkpeace. a Face of the community. This 
gave wüy to the mund. A mund was the right of the King or Lord had to protect a 
person or area. At first the mund was restricted to special persons and areas; 
gradually it was extended to include the King's court, iumy, servants, hundredcourt. 
and finally the four main highways in England. It was not referred to as the King's 
peace. The King's Lords. and Bishops now receive the compensation rather than 
the Kingship group. They had a mund. which had to be protected. 

The monopolization of conflict resolution in society by the state w u  not limited 

to mediaeval Europe. Michalowski (1985) describes the case of the Zulu nation in 

Southem Africa. The Zulu were one of the few societies with a hierrirchicd and 

centralized authority in Africr. In the Zulu kingdom, the people were viewed as the 

property of the King. Therefore. the murderer of one of the King's subjects püid 

compensation to the King. as ügainst the victim's family or clan as was the case in 

acepahlous societies. This seemed to be the case in most societies when cornmunitarian 

societies were displaced by hierarchical feudrl systems (as cited in Weitekamp 1999:86). 

Peoples' disillusionment with the state operated retributive justice system stürted 

long ago. Beccaria ( 1994) charactetized the European justice system as corrupt, arbiirary, 

and serving more the interests of the judges ihan that of the society. He therefore argued 

for a more humane, just, democratic and practical justice system. He was strongly 

opposed to the torture and capital punishment of the ancient regime. Bentham, another 

contemporary of Beccaria was also opposed to the justice system of their time. He was in 

particular against the expanded role of the state. Bentham recognized the need for parties 



to the conflict to be satisfied with the process. He also argued for the loss or injury of the 

victim to be restored. According to him, "satisfaction is necessary in order to cause the 

evil ... to cease. and reestablish everything in the condition it was before the offense; to 

replace the individual who has suffered in the lawful condition in which he would have 

been if the law had not been violated" (as cited in Weitekamp 1999:W). Beccaria and 

Bentham who were considered great reformers of the legrl system were also pioneer 

advocaies of restorative justice. 

Other nineteenth century advocates of restorative justice included Bonneville de 

Mürsangy. Ferri and Garofalo. Marsangy argued for the offender to compensate the 

victim for the losses the victim suffered. The state and society should be responsible for 

the loss of the victim where the offender is unable to compensate the victim for his or her 

losses. Marssangy in 1847 argued as follows: 

Now if it is true that there is no real social security without reparation. the 
conclusion is that this reparation must take place. cost what it will, and as one of 
the sine qua non conditions of the social contract; and that, in consequence. society 
must rigorously impose it on the culprit. at the same time and under the same 
justification that ii imposes punishment on him; however. by the sarne token. we 
must conclude that [if] there is no known culprit. society itself must assume the 
responsibility for reparation. ... It  would be easy to show. with arguments of an 
irresistible logic, that, when the ruthors of a crime are known or when the 
condemned persons are insolvent, the State should repair the harm done to the 
victim (as cited in Weitekamp 1999: 91). 

Weitekamp ( 1999) discusses several conferences organized to press Nation States 

to refon the Criminal Justice System in line with restorative justice principies. These 

conferences were held under the auspices of the International Prison Congress which took 

place in Stockholm 1878; Rome 1885; Petersburg, Russia 1890; and Christiania, Nonvay 

1891. Participants in the conferences identified that the state retributive justice system 



neglected the victims of crime. The justice system should persuade offenders to 

compensate the victims of crime. Part of the rights of victims of crime within the social 

contract should include their protection from harrn. As such, the state must take 

responsibility for the individual's victimization. Garofalo (1914), a major advocate of 

restorative justice argued that "if offenders were persuaded that ... they could in no wise 

evade the obligation to repair the damage [of] which they have k e n  the cause, the 

ensuing dixouragement to the criminal world .. would be far greater than that produced 

by temporüry curtailment of their liberty" (as cited in Weitekamp 1999:91). 



The dissertation focuses on how Afikpo people in conternporary times settle 

disputes. Emphasis is given to the Afikpo peoples' principles and processes of justice- 

making. An inquiry into the Afikpo comrnunity's conflict resolution mechanism and 

processes is dso an inquiry into the community's system of govemance, social. political 

and economic institutions and activities. It is argued that the Afïkpo system of conflict 

resolution is unique. effective, and humane."he system is flexible, dynamic, and allows 

for the democrütic participation of villagers. Group interest and social solidxity are the 

goals of the justice process. Victims. offenden. their families. as well as the generai 

community, are involved in defining h m  and repairing h m ,  and resolutions of 

contlicts are arrived at through rigorous discussions of al1 stakeholders. Judgments are 

based on consensus and derive from available evidence and the opinions of participants. 

The dissertation is organized into nine chapters. Chapter 1 introduces the study 

and briefly reviews the theories and history of restorative justice. It is reiterated here that 

the Aîïkpo indigenous system of conflict resolution functions as an alternative system of 

conflict resolution. Ultimate power and authority reside with the Nigerian State courts 

and other officiais of the Criminal Justice System. However, the Afikpo indigenous 

systems of conflict resolution remain the primary avenues for conflict resolution in the 

Ifemesia (1978) descnbes Igbo societies as humane. A humane living according to him is a "way of life 
emphatically centered upon human interests and values, a mode of living evidently characterized by 
empathy, and by considention and compassion for hurnan beings. ... Igbo hurmuiness is deeply ingraincd in 
the traditional belief that the human king is supreme in the creation, is  the grcatest ûssct one can posses, i s  
ihe noblest cause one can live and die for " (as cited in ho 1985:4). 



cornmunity. Although litigants not satisfied with judgments of the traditional courts may 

seek redress in the State courts. Only State courts have junsdiction over serious violent 

crimes like murder. arrned robbery. mon and violent sexual assaults and so on. 

ironically. most cases of murder in the community are through sorcery and witchcraft, 

which the state couns do not recognize. Cases of murder through sorcery and witchcraft 

are brought to the Afikpo indigenous courts. which handle such cases. 

Chiipter 2 of the dissertation reviews some of the major theories of restorative 

justice. The arguments for restorative justice are reviewed, as well as the benefits of 

restorative justice üpproaches to victims, offenders, the community and the criminal 

justice officiais. We consider how the state systems and community's indigenous systems 

of conflict resolution co-exist. The chapter concludes with selective exploration of 

African philosophies of justice. 

Chapter 3 reviews the custorn versus law debate. which is  at the hean of 

restorative justice principles in the African context. Issues of human rights and the status 

of human rights in pre-colonial Africü are explored. To illustrate that human rights was 

recognized by pre-colonial African societies, the socio-political organizations of the 

Ashanti of Ghana and that of the Igbo people of Nigeria are examined. A brief socio- 

historical inquiry into the concept of human rights is dso undertaken. 

Chapter 4 provides an overview of the research methods in this study. The 

issues of justice and politics are cornplex, and one research method cannot adequately 

cover the issues. Several research methods, known as triangulation, were employed in the 

study. Methods include participant observation. oral and focus group interviews, oral 



history, and archival research. Prior to the field trip, ethical approval to conduct 

interviews was obtained from the Simon Fraser University Ethics Review Cornmittee. 

Chapter 5 examines Nigeria in post-colonial Africa. It is argued that conuptioi. is 

mostly responsible for the ineffectiveness of the Nigerian criminal justice system. The 

system alienates the people it serves. A brief exmination of the operations of the 

Nigerian Police is undertaken to illustrate the ineffectiveness of post-colonial state 

criminal justice systems. Post-colonial theories and the dependency theory are reviewed 

to get insight into why post-colonial states of Africa have failed to perform. 

Chapter 6 provides an historical overview of Af'ikpo town to enhance an 

understanding of the historical basis of the Afikpo system of conflict resolution. 

Economic activities are important to understanding the system. It is believed the 

economic system reinforces the communities' egalitarian and cooperative outlook which 

is essential For the effective functioning of restorative justice systems. There is a State- 

sponsored customary court in Afikpo intended to bridge the gap between the colonial 

imposed systems of justice and that of African indigenous systems of conflict resolution. 

The customary court is examined to understand its relevance in conflict resolution in 

Afikpo. Owing to certain methodologicül difficulties, only the structure and pmcess of 

the courts are examined with respect to the general objective of the dissertation. 

Chapter 7 examines some major Afikpo indigenous institutions of conflict 

resolution. These institutions are also major agents of socialization and resocializntion. 

Some of the institutions of conflict resolution are extensions of prirnary groupings and so 

tend to apply more mediûtive techniques in conflict resolution. Some of the institutions 

of conflict resolution are more formal and apply both mediative and arbitrative 
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approaches. However, al1 the systems of conflict resolution are. guided more by group 

interests rather, than the narrow interests of litigants, and decisions are reached by 

consensus of participants. While every case is examined on its merit and past judgments 

do not determine cases, past judgments are sometimes used as precedents. 

Chapter 8 and 9 present the research findings. Chapter 8 begins with a review of 

the available literature on African institutions of marriage. fiimily, and divorce to 

understand how they affect women. To rppreciate the status of women in African 

societies, an understanding of the workings of certain traditional institutions and their 

effect on the well-king and nghts of wornen are important. Certain African traditional 

practices such as dowry and female circurncision arr considered oppressive 10 women. 

These issues are examined in light of this argument. especially since these issues are often 

the basis of the conflict that corne to the traditional courts. Women are focused here 

because most culturally based systems of justice are perceived to oppress and alienate 

women. One of the fears expressed by some Canadian Aboriginal women with the 

proposed devolution of justice ro the Aboriginal people was that the transfer of power to 

customary laws may not serve the interests of women and children especially as it relates 

to cases of violence and sexual abuse. Modem Canadian laws they argued were becoming 

more sensitive to women's issues (Jackson 1994). 

Chapter 9 presents the responses of the various institutions of conflict resolution 

to violations of customs and other offenses. To understand the prohibited acts and the 

responses, a review of the sanctions of other African societies is  undenaken. Such crimes 

as murder. sorcery and magic. theft, adultery, npe and incest, are examined. The position 

of the victim and offender in the Afikpo indigenous systems of conflict resolution, are 

24 



further examined. The chapter concludes with an examination of the challenges 

confronting the Afïkpo community mode1 of conflict resolution. It is suggested that 

demographic changes, the existence of Christian md Moslem groups and economic 

factors present chai lenges to the system that need examination. 



CHAPTER 2 

II. RESTORATlVE JUSTICE: THEORETICAL PERSPECTIVES 

Whar has bren ~iccomplished? This: we have kepr a vision alive; we have held to a great 
idenl, we have established a continuiiy, and some d q  when unity and cooperation corne, 

the importaiice of al1 these eu* steps will be recognized - W. E. B. DuBois 

Tony Marshall. notes restorative justice "is a process whereby al1 the parties with 

a stake in a particular offense corne together to resolve collectively how to deal with the 

aftennath of the offense and its implications for the future" (cited in Braithwaite (1998: 

3). In a brief to the United Nations, the Friends World Cornmittee for Consultation notes 

that 

Restorative Justice respects the basic human needs of the victim, the offender and 
the community. The administration of justice, ûccording to the restorative model, 
includes the active participation of people directly involved and affected by the 
criminal activity. Settlements provide redress to the victim and make it possible for 
the offender to fulfill agreed obligations (cited in Füttah 1998: 109). 

Bazemore and Umbreit (1997) recognize that restorative justice includes victims. 

offenders. and the community. There is an ücknowledgment that the victims of crime, 

their families, and the community are harmed and need healing. Moreover. offenders. 

witnesses, their families and their communities may also suffer consequences of crime. 

Nils Christie (1976,1977). a pioneer researchet of restorative justice, identified victims, 

offenders. their families and the affected communiiies as the principal stakeholders in the 

conflict. From his perspective, that conflict is a neighborhood property, and not a private 

property or the sole preserve of criminal justice professionals. 



Ancient ideas in form restorative justice. Restorative justice philosophies have 

guided the traditional justice systems of New Zealand's Maori (Pratt 1996); Nonh 

American Indians and aboriginal peoples (Krawll 1994); and the 

Japanese/Confucian/i3uddhist (Haley 1996). Restorative justice principles. according to 

Van Ness (1986: 64-68), guided the "traditions of justice from the ancient Arab, Greek 

and Roman civilizations that accepted a restorative approach even to homicide" (cited in 

Braithwaite 1998: 1 ). Braithwaite funher notes that in ancient [Indian ] Hindu societies, 

based on the principles of restoration. "he who atones is forgiven" (ibid). African 

indigenous justice structures and operations also incorporate restorative principles. 

Uchendu (1965). Gluckman (1955). and Nsereko (1992) see African customary justice 

systems as process-oriented rather than rule-based. They observe that social solidarity is a 

primary feüture of the African judiciri system. The community's interests are paramount 

hence resolution of conflict through consensus is essential to the system. These systems 

de-emphasize individual rights and employ strenuous efforts to resolve a conflict which 

the people believe are just and fair. 

Amongst the Igbo people. a fair and just judgment must take into account a wider 

range of facts and interests. without necessarily compromising the facts of the matter in 

dispute. Uchendu ( 1965). Nsereko ( 1992) notes that African customary legal processes 

generally focus on the victim. The offender's punishment is secondary to the vindication 

of the victim and the protection of the victim's rights. Since the system is victim- 

centered. the process provides opportunities for the victim to express hisher fury. hurt 

and a sense of loss. The victim gets to undentand and appnciate the circumstances 

surrounding hisher victimization. and may even be able to forgive Le offender. Further, 



the participatory processes of African customary judicial system create opportunities for 

the prirnary 'conflict property owners.' namely the victim. the offender, their fiunilies and 

the community to be involved in defïning h m  and potential repair and resolution of the 

conflict. It is believed that when parties to a conflict freely participate in finding solutions 

to their conflict. the likelihood they will abide by their decisions is higher. 

III holding [lie offender accountablr. the offender's Iiealing is facilitaid to eiisure 

that offensive behavior is not repeated. Strenuous efforts are made to preserve 

connections between the offender and community members. When punishments are 

meted out. they are directed ;it re-establishing equilibrium and hannony in  the 

community. However. the offender must first acknowledge the wrongs. then shows 

remorse and sharne. Offender's reparation to the victim is piut of the expiation process. 

One important aspect of restorative justice worth emphasizing is that it is 

not always the case that the victim has to be compensated in tangible forrns. Restitution 

and atonement for wrongs c m  be just symbolic. Michalowski ( 1985) described this 

process as "ritual satisfaction." This entails some synibolic demonstration of the 

offender's guilt through public ridicule. Some h m  or other punishments can also be 

publicly irnposed. The process is geared towards the satisfaction of al1 parties to a conflict 

essential to the restoration of peace and order in the community. This process is said to 

be very effective because the victim and the offender are both satisfied with the process. 

as both regain their honor. which was disparaged by the conflict. Reconciliation is 

accomplished through the process and peace and hannony retum to the community. The 

offender is understood to have paid his or her dues to the community, and the community 

acknowledges by forgiving him or her. The offender survives the ordeal with the stigma 
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arising from the offense expunged. A good illustration of this phenornenon is the justice 

system of the Tiwi of North Australia as provided by Hart and Pilling (1962: 16): 

No Tiwi faiher. except in the most unusual cases, ever thought of bestowing an 
infant daughter upon any male below the age of twenty-five ... This rneant that a 
youth of twenty-five had his first wife betrothed to him ai that age but had to wait 
another fourteen years or so before she was old enough to leave her father's 
household and take up residence and marriage duties with him ... This did not 
necessarily lead to chastity among men under forty years old and most young wives 
continued to become prepmt with monotonous regulxity, no mattcr hou. wcient 
and senile their husbands were. Since seduction constituted a senous crime the 
young offender and the old person faced each other in a "deadly" duel. The elder 
arrived with hunting spears and the younger man usually with no weapon. After a 
period of publicly humiliating the ûccused. the elder commenced to throw his 
spem ai the offender who was expected not to retaliate. However. since he wüs 
much younger and hence almost invariably in better shape than the older man the 
offender could dodge the old man's spears indefinitely if he wanted to. However. 
rather than exacerbate the problem by publicly humiliaiing the older man. the young 
seducer having five or ten minutes demonstrated his physical ability to avoid k ing  
hii, then showed a propr mord attitude by allowing himself to be hit ... A fairly 
deep cut on the a m  or thigh that bled a lot but healed quickly was the most 
desirable wound to help the old man inflict. and when the blood gushed from such a 
wound the crowd yelled approval and the duel was over. The young man had 
behaved adminbly, the old man vindicûted his honor, the sanctity of morriage and 
the Tiwi institution had k e n  upheld, and everyone went home satisfied and full of 
moral rectitude. Seduction did not pay. (as cited in Weitekamp l999:78). 

The State and social control 

Restorative justice ceased to be the primary system of justice-making in society 

afier the state7 emerged as the dominant power in society. Braithwaite (1998: 1) notes that 

"restorative justice has been the dominant model of cnminal justice throughout most of 

' There are two dominant conceptions of the state. Marx and Engels (1967:82) dcfinc the state as "a 
çommittee for managing the affairs of the whole bourgeoisie" (cited in Rainer et al 1987:85). The second 
perspective conceives of the sute as a "political organintion whose rule is territorially ordered and which i s  
able to mobilize the means of violence to sustain thai rule" (Giddens 1989:20). The latter definition stems 
from the Weberian perspective. However, for our purposes, the state is as represented by governmental 
system and al1 its paraphcrndia such rrs the executive, legislature, judiciary, rnilitary and police. 



human history for al1 the world's peoples." Van Ness (1986: 66) observes that "a 

decisive move away from it came with the Norman conquest of much of Europe at the 

end of the Dark Ages" (cited in Braithwaite 1998: 1). Thereafter. the King. rather than the 

victim, the victim's family and the community. became the victim of crime. The shift to 

the community as the victim of crime as against the individual was reinforced with 

Divine order with the conversion to Christianity of Constantine in 3 12 A.D. Thereüfter. 

Christianity w u  legalized within the Roman Empire with the Church and the State 

uniting to enforce laws. All officially classified deviants were believed to have sinned 

against God. Deviants were either possessed by the devil or fell from the grace of God. 

Violations against the individual were now against the community, which becme another 

word for the Empire. or State. Since the State and the Church (God) were one and the 

same in medieval Europe, they were victims of the individual breaking a law. And the 

Clergy. "in claiming a special responsibiliiy for the care of souls and a special mission to 

regulate and reform society. becüme Europe's first professional class" (Cayley 1998: 

127). 

Prior to state usurpation of confiict settlement in society, families of both victims 

and offenders often met to resolve conflicts within the community's normative 

framework. As Cayley (1998: 127) observes, ".. . the institution of the blood-feud existed. 

but its operation was limited by laws and customs intended to bring parties in conflict to a 

settlement." Van Ness (1997) remarks that crime was genenlly rknowledged as a 

'breach of the common welfare', but not in the fonn it is today, as a crime against the 



state. Rather, "crime was viewed principally as an offense against the victim and the 

victim's family" (p.7). Hartwell (in Templeton (ed.) 1979: 14) refers to this phenornenon 

as "politicization." He defines politicization "as that now pervasive tendency for making 

al1 questions political questions. al1 issues political issues, al1 values political values, and 

al1 decisions political decisions." Hartwell ( 1979) further observes that politicization 

pervades al1 relationships. Individuais, instead of defining their problems as private and 

seeking private solutions. now must seek political solutions, resulting in the 

empowerment of politicians and bureaucrats, at the expense of individu& and civil 

society. Hiutwell (in Templeton (ed.) 1979: 14) notes that "... where once the privüte 

investigation of social problems was important, public inquiry now dominates, and with 

public inquiry there is almost inevitûbl y public solution (remedid legislation and the 

establishment of a bureaucracy of enforcement and control)." Hence, state dominance 

and authority in social control continues to increase. Formal poli tical institutions of 

society take precedence over the individual. the family and other societal institutions. 

The emergence and dominance of the state in society explains why "bureaucracy rcplaced 

democracy" ( i  bid.). Further, Aubert ( 1969); Christie ( 1976); and Foucault ( 1977) claim 

many voices, ideas. and values are subjugated as a result of the state's dominance of 

social control. 

Zehr (1  989) notes crime is defined as a violation of the state and its laws. The 

focus of the retributive/disciplinary justice prwess is to determine blame and guilt and to 

decide appropriate pain and punishment to be administered. Punishment is directed 

towards achieving both specific and general deiemnce. While "Justice is sought through 

a conflict between adversaries in which offender is pitted against the state: rules and 

3 1 



intentions outweigh outcornes, and one side wins and the other loses" (p. 10- 1 1). Conflict 

is repositioned between the individual and the state, rather than between the individual 

parties. The victim of crime is ignored or marginalised, or appears as a witness for the 

state, while the offender's role is passive. Both the victim's voice and the offender's 

voices are, represented by proxy professionals. 

Mainstream justice system officiais are often criticized for not being victim- 

oriented and as unconcemed with the interests of the community. The problem many have 

with the state-operated. mainstream justice system is i ts failure to effectively reduce 

crime iind recidivism. Fuller (1998: 54) aptly sums it up: 

by waging a wür on crime, the criminal justice sysiem labels individuals as the 
enemy and polarizes their behavior into that of the outlaw. That is, people are 
disconnected from the mainstream of lawful society by the criminal justice system. 
and obstacles are placed in their path as they try to engage in lawful employment, 
commerce, or social discourse. 

The mainstreüm criminal justice system in an attempt to reform, offenders, uses 

prisons and psychiütric institutions. There is litile dispute that prisons do not reform 

offenders. Incxcerated offenders are stigmatized. have high rates of recidivism and 

experience difficulty in re-eniering society. The state retributive and rehabilitative justice- 

systems use coercive. rather. than persuasive approaches. Citing Andrew Kamen 

( l984:347) Elias ( 1993 : 104-5) concludes that 

the growing interest in informa1 justice is fostered by severai beliefs: that 
centralized governmental coercion h a  failed as an instrument of social change; 
that people must solve their own problems in decentralized, community-controlled 
forums; that nonstranger conflicts ought to be diverted from the formal 
adjudication process whenever possible; that both punishment and rehabilitation 
have failed to "cure" offenders; and that criminal-justice officiais and agencies 
primarily serve the state's interests. or their own, to the detriment of both victims 
and offenders. 



Fattah (1998) argues that govemment social control mechwisms are ineffective in 

controlling crime. He States: "historical and empirical evidence provides irrefutable 

proof that the system of punishment has not worked in the past. is not working at present, 

and will not work in the future" (1998: 99). To buttress his argument, Fattah (1998) cites 

the United States as having the highest incarceration rate in the world, and yet has the 

world's worst crime problems. an indication that pvnishrnent i s  ineffective. Funher, 

Foucault (1977) doubted that punishment as a means to control crime has any utility. 

Citing Rusche and Kirchheimer's work on punishment, he notes: 

we must first rid ourselves of the illusion that penalty is übove ail a means of 
reducing crime ... We must situate them in their field of operation, in which the 
punishment of crime is not the sole element; we must show that punitive measures 
are not simply 'negative* mechanisms ihat make it possible to repress. to prevent. to 
exclude, to eliminate; but that they are linked to a whole series of positive and 
useful effects which it is their task to support (p.25). 

For Fattah (1998). punishment is not only negative and ineffective. but also costly. 

This cost is material, human, and social. The negative effects of punishment are not only 

felt by the individurl offender. but also by the family of the offender who had no hand in 

the committûl of the offense. According to Fattah, when convicted offenden are 

imprisoned. those who are also hun and traumatized by punishment are the offenders* 

children, wives, other relatives and friends. Fattah (1998) adds that punishment, rather 

than the resolution of the conflict. tends to perpetuate and expand the conflict. When an 

offender is harshly punished for offending. it creates further animosity and antngonism 

between the offender and the victim and their families, further widening their differences 

and hostiiities. Again, the punishment of offendea is often tantamount to double 

victimization. Offenders, he observes, are sometimes victims of Our economic, social and 



political arrangements who are driven to criminaiity by our unjust economic policies. 

Fattah (1998). citing Bamett (1977) argues that the 'paradigm of punishment* is in a 

'crisis period. ' Punishment. he observes, lacks moral status and is also unproductive: 

... the alleged absolute justice of repaying evil with evil is in reality an empty 
sophism since Christian moraiists have alwûys preached that an evil is to be put 
right only by doing good. Bamett concludes by admitting his inability to find any 
theory which justifies the delibente. forceful imposition of punishment within or 
without a sysiem of criminal justice (Fat!& 1998: 101). 

The contrats of retributive and restorative justice systcms are similar to the 

differences in state-society relations. The stite's approach and agenda for social control 

are divergent with that of society. The state uses a 'fomrl' coercive merns to resolve 

conflict. This approach lacks flexibility and dynamism and does not give room for the 

democratic participation of the community. Acephaious societies, on the other hand. use 

informal merns of conflict resolution. This traditional method applies persuasive and 

nrgotiative techniques in social control and conflict resolution. "These two legal systcms 

according to Parnell are in relation to two types of inclusiveness - the former based on 

power. while the latter is based on principles" (cited in Elechi 1996). Morley (in 

Templeton (ed.) l979:6 1 ) observes that the "state subjects people, w hereas society 

associates them voluntarily" and that "state and society ... are naturaily and continuously 

in opposition". in contrast, Morley characterizes society as "more fluid, more flexible, 

less constitutionalised. and less resoluteiy disciplinary than the state. which because of its 

supremacy possesses a power of ostracism far exceeding that of the most exclusive social 

organization" (ibid.). 



The (State) Retributive Justice and Restorative Justice Mocîels 
(this is reproduced verbatim). 

- 

ANGLO-CANADIAN LAW AND 
JUSTICE (THE RETRIBUTIVE 
MODEL) 

1. Crime is a violation of the state. 

2. The focus is on establishing blame or 
guilt. 

3. Justice is defined by intent and process. 

4. Community does not play a leading 
role. 

5 ,  Action revolves around the offender. 
Accountability of the offender is put in 
terms of punishment. 

6. Offenses are strictly legal and devoid 
of moral, social. political and economic 
considerations. Past behavior is 
important. 

-- 

7. Social stigma of criminal behavior is 
al most unremovable. 

8. Remorse. restitution, and forgiveness 
are not important factors. 

9. Offenders play a passive role 
depending on proxy professionals. 

ABORIGINAL L A ~ A N D  JUSTICE 
(THE RESTORATIVE MODEL) 

Crime is a violation of one person by 
another. 

The focus is on problemsolving and 
restoration of hmony .  

Dialogue and process negotiation are 
normative. Restitution and reconciliation 
are used as a means of restoration. 

The community acts as ü facilitator in the 
restoraiive process. 

The offender is impressed with the impact 
of hisher action on the total order. 

The holistic context of an offense is taken 
into consideration. including moral. social. 
economic. political and religious, and 
cosmic considerations. 

-- -- 

Stigma of offenses is removable through 
conformity. 

Remorse, repentance and forgiveness are 
important factors. 

- -- -- - 

Offenders take an active role in the 
restorative process. 

Source: Cawsey, Mr. Justice R.A. 1991. Task Force on the Criminal Justice System and 
Impact on the Indian and Metis People of Alberta. Edmonton, Alberta: Attorney General 
of Alberta and Solicitor Generai of Alberta (adapted from Griffiths l9%:2ûû). 



The Case for Restorative Justice 

Christie (1977) proposes restorative justice as a viable framework for doing 

justice. The restorative justice model is offered as an alternative to the retributive and 

rehabilitative justice system. The restorative justice system is dso conceived as a worthy 

complement to the centralized state justice system since sorne serious violent crimess may 

riot be suitable Cor tlie resiorüiivr justice modri. A major argument for restorative justice 

is the opportunity it creates for the involvernent of victirns and offenders. both in the 

definition of harm and the seürch for possible repiiir and healing. 

The offender's empathy and iippreciation of the harm hisher actions caused the 

victirn is also greaily enhanced by hidher involvement in the process of restorative 

justice. Christie ( 1976) and Zehr ( 1997) note that restorative justice is an attempt to view 

crime beyond law breaking. acknowledging the injury to both the victim(s) and the 

community. and in certain cases, to the offenden themselves. Restorative justice de fines 

crime by "exploring the rights of the victim, noi by exümining the behavior of the 

offender. The rights of society are sütisfied. they contend. when the rîghts of individual 

victims within it are vindicated through restitution" (Van Ness 1997: 19). Braithwaite 

( 1998). espousing a republican perspective, believes restoration for victims should mean 

the following: "Restore propeny loss; restore injury; restore sense of secunty; restore 

8 Henan Bianchi, an anti-prison advocritc, points out in  a 1997 CBC interview thot no! every conflict or 
crime is suitable for restorative justice system, Vident crimes should be handled by the stzite nrn retributive 
justice system, which is equipped to deal with violence. Society needs to be protected from violent 
criminals. Violent criminûls necd institutiondization for society's protection. OtTenders who fail to 
acknowledge their wrangs and express remorse are a h  not suitable for restorative justice systems. He 
states: "So then are two types of prisons that wi l l  remain necessary iorcver: prisons. for very. very 
dringerous people and prisons for those people who have received the opportunity to do penitence. to corne 
to reconciliation, to settle the dispute, and refuse. refuse. refuse. Then there is no other solution than a 
prison. Those are the two types o f  prisons. All the rest should be abolished" (p.3). 



dignity; restore sense of empowerment; restore deliberative democracy; restore harmony 

based on a feeling that justice has been done; and restore social support" (1998: 4). 

Victims under Restorative Justice 

Christie (198 1) believes that when victims participate in the justice process they 

are afforded the opportunity to express their feelings and also to ask direct questions to 

the offender ris to what motivated the offender's actions. According to Zehr and Umbreit 

(1982: 66). "Negotiations and confrontation between victim and offender offer real 

possibilities for meeting victim iieeds, facilitating restitution, encouraging offender 

accountitbility. and easing workloads for probation departments and courts" (cited in 

Fattah 1998: 108). 

Prior to the dominance of the strite in social control, the victim, offender, their 

families, and the community used to resolve conflicts locally. Schafer (1968). as ciied in 

Van Ness (1997: 19). refers to this penod in Europe as the "golden age of the victim 

because it was a time in which the victim's interests and freedom of action were given 

great deference." Christie (1976) funher observes that the modem court system of 

conflict resolution, with lawyers, judges and other professionals playing a greater role 

tends to alienate the owners of the conflict, namely the victim, the offender, their families 

and the community from playing any meaningful role in defining h m  and potential 

repair and resolution. 

To restore the "glory" of the victim, advocates of victims* rights propose 

"increasing services to victims in the aftennath of the crime; increasing the likelihood of 

financial reimbursement for the h m  done; and expanding victims' opportunities to 



intervene during the course of the criminal justice process" (Van Ness 1997: 19-20). 

Restorative justice systems conceive of crime as a conflict (Christie 1976) that should be 

restored to their rightful owners, namely, the victim. offender. and the community who 

should be involved both in defining h m  done and repair of the damage. When primary 

stake-holden in a conflict participote in fashioning out a resolution, chances that they will 

abide by their decisions is greatly enhanced. 

Fattah (1997) acknowledges that the "victim/offender roles are not necessarily 

üntagonistic but are frequently complementary and interchangeable" (Fattah 1997: 15 1 ; 

1994). The victim and the offender frequently corne from the same ethnic and socio- 

economic background. Who is legnlly defined as the victim or offender in the interaction 

is sometimes purely accidental and does not derive from a deliberate plan or intent. The 

victirn's position. therefore, is cornpromised when criminal law processes are 

dichotornized such that behaviors are crimes or noncrimes and the participants are either 

victims or offenders. Situational factors, it must be noted, are very important variables in 

the etiology of crime. In this regard, Fattah notes that the 

study of victims, their characteristics, their relationship to, and interactions with, 
the victimizer, their role and their contribution to the genesis of the crime, offers 
great compromise for transfoming etiological criminology from the static, one- 
sided study of the qualities and attributes of the offender into a dynamic, situational 
approach that views criminal behavior not as a unilateral action but aî the outcome 
of dynamic processes of interaction (Fattah 1997: 145). 

Offenders under Restorative Justice 

Restorative justice creates oppominities for the offender to be involved in the 

definition of h m  and in the repair and resolution of the conflict (Zehr and Mika 1997. 



Van Ness 1997). Restontive justice processes are geiued towards encouraging the 

offender to acknowledge the wrongnrss of hislher behavior. According to Zehr and Mika 

( 1997), the offender must be persuaded to appreciate that violations create obligations and 

liabilities. Offenders' prirnary obligation is to victims, and the offender and the victim 

are involved in the definition of h m  and repair. Holding the offender accountable is not 

tantnrnount to punishing the offender in the restorative justice process. As such, while the 

persuasion of the offender to make things right may result in some discomfort and 

inconvenience to the offender. the intention is not to inflict pain. or seek vengeance or 

revenge. In this respect, restitution to victims have priority over other sanctions and 

obligations to the state in the fom of fines and other retributions. Offenders also attract 

community support. encouragement and undentanding and are treated with due respect in 

the restorative justice process. Offenders' healing and integration into the community 

are emphasized. The restorative justice process provides opportuni t ies for the 

resocidization of offenders to enhance their competence to function effectively in the 

community. Efforts are made by the community to increase the offender's connection 

with community members. Again, conscious efforts are made by the community to show 

disapproval of the conduct of the offender, without disapproving of or banishing the 

offender. Restorative justice processes are flexible and are tailored towards a particular 

offender's needs and cornpetencies. Negative punishments such as incapacitation are 

applied, only as a last resort. 

Braithwaite (199 1). in Crime, S h m e  and Reintegrution. argues for a justice 

system that supports and treats offenders respectfully and also maintains the offender's 

connection to the community. To incrcase the offender's awareness of injury to both the 



victim and the comrnunity, and also enhance the offender's competency to function 

effectively in the community, a conscious effort must be made not to break the offender's 

connection with the conventional community mernben. Braithwaite ( l989) calls this 

process a "ceremony of reintegration." This approach, according to him, differs from the 

centnlized govemment criminal justice system that tends to castigate and symbolically 

degride and stigmatize an offender as part of the processes of punishment for an offense. 

The reintegrative shaming approach distinguishes between the offender and the offense, 

thereby disapproving of the act without casting out the offender. In this respect, if the 

offender expresses remorse and üccepts responsibility for his/her actions, the offender 

may be forgiven and accepted back into the community. He States: 

reintegrative shaming is disüpproval extended while a relationship of respect is 
sustained with the offender. Stigmatization is disrespectful. humiliating shaming 
where degradation ceremonies are never terminated by gcstures of reacceptance of 
the offender. The offender is branded an evil person and cast out in a permanent. 
open-ended way. Reintegrative shûming. in contrat, might shame an evil deed, but 
the offender is cast as a respected person rather than an evil one. Even the shaming 
of the deed is finite in duration, terminated by ceremonies of forgiveness-apology- 
repentance (Bnithwrite 199 1 : 4-5). 

Underlying the reintegrative shaming concept, according to Moore and McDonald 

(1995). is the belief that it is not the fear of punishment that forces people to conform to 

rules. Rather. conformity is dictated by the individual's own conscience. and secondly by 

the individual's fear of disgrace in the eyes of their significant others. Shame. is the 

phenomenon that underlies private conscience and public disgnce. Schneider ( 1977) as 

cited by Moore and McDonald (1995: 157- 158) notes that 

when a feeling of shame is evoked by public exposure of inappropnate behavior, 
this feeling might be called 'disgrace shame'. When the threat of potential shame 
wams people not to complete an action that they might have been contemplating. 



then shame has iseccouraged discretion. Conscience might, therefore, be called 
'discretion shame.' 

Exposure to discretion shame. following this argument, does not alwgs bring about 

unpleasant feelings. It is our intemal mechanism of anticipating behaviors that are 

publicly appropriate based on our bonds with others. The restraints we feel as individuals 

against behaviors that would be disapproved by significant others they argue, resulis from 

discretion shame. 

Chamlin and Cochran ( 1997). using Braithwaite's ( 199 1 ) notion of 'reintegrütive 

shaming'. argue that cornmunitarian societies are more likely to engage in reintegrative 

shaming. and experience relütively low rates of crime victimization. Braithwaite ( 199 1 5 )  

describes "reintegrative shaming. as a communicative, dialogic fom of shaming that 

seeks to persuade offenders to disapprove of their own criminal conduct is not equivalent 

to ridiculing wrongdoers as persons by putting them in the stocks". In ihis respect, 

Chamlin and Cochran ( 1997: 205) state: 

specifically, social systems that foster values that teach their members that they 
have social and moral obligations to others above and beyond those proâuced by 
self-motivated relationships of social exchange (communitarian societies). are most 
likely to exercise reintegrative shaming. 

The Community under Restorative Justice 

Victims and the community are central to the restorative justice process, unlike a 

retributive justice system that gives key roles only to criminal justice officiais and the 

offender. When there is a conflict, the community is  actively involved in the definition of 

h m  and the search for solution. The community thereby takes initiatives in the building 



of strategies to prevent crime. Hence, the community's cornpetence in conflict resolution 

and connrctedness is enhanced. In furtherance of the restorative justice processes of 

conflict resolution, Elias ( 1993: 88), citing Richard Kom. observes: 

[And] this is what works, and what has always wotked. among people who care for 
each other ... The offense is viewed as a joint responsibility ... as a symptom that 
something is drastically wrong - and that something decisive is needed to correct it. 
...[ TJhe change called for is the transformation of a criminal justice system based on 
retaliation and disablement to a system based on reconciliation through mutual 
restitution. 

Restorütive justice is participatory justice-making. Restorütive justice is not a 

novel initiative it, rather mirrors ancient ways of settling disputes. It creates opportunities 

for the victim. the offender, their families. and the community, to be involved in detïning 

ham and potential repair. These are the legitimate owners of the conflict and have more 

at stakr in the outcome of the conflici than the state and other criminal justice system 

professionals. With the community members actively involved in justice making. the 

well-king and cohesiveness of the community is strengthened and enhanced. The 

community is able to l e m  from the conflict and bring into place changes to prevent 

similar conflicts in future. 

Restorative justice as a philosophical framework requires a change of the ways we 

think and approach crime and criminality. Restorative justice recognizes that some 

crimes stem from social probkms, hence it is relentless in employing dialogue that 

facilitates the healing of the offender to ensure that the unacceptable behavior is not 

repeated. Grifiïths ( 1996: 206). speaking of the Canadian Aboriginal traditional justice 

system, notes: 



community-based. restorative justice initiatives provide non-adversarial forums for 
responding to criminal behavior. increase community participation in and control 
over the response to crime. and provide a holistic context within which the causes 
as well as the consequences of criminal behavior for victims, offenders, and the 
community can be addressed. 

Restorative justice, for Zehr (1997). goes beyond reforming the current system of doing 

justice. He conceives the restorative justice initiative as a "revolution" and ü 

"reorientation" towards how we think about crime and justice. The search for "new ways" 

of doing justice results from the failure of the mainstream justice system to effectively 

reduce crime and recidivism. According to Christie (1976). reforms of the modem 

criminal justice system will transfer 'conflict to its real owners*. Cohen (1985) believes 

that the new arrangements will repossess power away from the state to the people 

(victims, disputants, conflict owners. the local community). doing justice 'outside the 

law' or 'without the law'. Fattah assens that the desired system which emphasizes 

restorative justice is "a viable alternative that is superior in every respect to vengeful. 

retributive punishments" (Fattah 1994: 65-66). Fattah also argues that restorative justice 

"respects the basic human needs of the victim, the offender and the community" (ibid.). 

Griffiths supports the incorporation of the customary legal system into the State 

Criminal Justice system. A customq legal system operates on the ptinciple of the "Ieast 

amouni of interference with the rights of the individual and which have. as a prirnary 

objective, not a detemination of guilt and the imposition of punishment. but the 

restoration of peace and harmony within the group" (Griffiths 1994: 5). In the same vein, 

Carter makes a case for an adjudication process "that is more receptive to a wider range 

of facts than is presently the case" (Carter 1994: 1). Restorative justice systems 



accomplish this through the relaxation of d e s  of evidence and other legrl procedures. 

African indigenous justice systems appl y restorat ive justice principles in the settlement of 

disputes. To appreciate the principles and processes of African indigenous judicial 

system. some understandings of the philosophical underpinnings of African concepts of 

justice will be appropriate. 

AMcan Philoaophy of Justice 

A brief review of the philosophicd underpinnings of African principles of justice 

is pertinent. The philosophical issues discussed in this section are highly selective and 

pertain mostly to the issues relevant to the theme of this siudy. The philosophical 

discussion is organized around three concepts. namely, religion. communal values and 

spi ritual communalisrn. Through oral tradition. mythologies (about the supreme king's 

relütionship to man). proverbs and wise snyings. and arts, symbols and crafts. Africrn 

scholars have delineated African philosophy and religion. Since most precolonial Africrn 

States had no written text, the world-views of African people were articulrted from the 

lived experiences and prüctices of African people. African culture and civilization are 

passed from one genention to the other through story-telling. Gyekye ( 1987) believes 

"philosophy is essentially a cultural phenomenon; it is part of the cultural experience and 

tradition of a people" (as cited in Serequeberhan 1994: 6). 

Religion is very central to the life of Afncan people. Every act, thought of the 

African. expresses religious meanings. There is no one religion to which every African 

adheres. Every African community or society has its own religious system. However, we 



cm speak of African religions because of the great similarities in the African peoples' 

religious beliefs. rituals and practices. No individuai is credited with founding or 

reforming any of the African religions. There are no missionaries with the responsibilities 

to propagate or disseminate the African religions. As Mbiti ( 1970: 1) notes. the "Africans 

are notoriously religious. and each people has its own religious system with a set of 

beliefs and practices. Religion pemeates into al1 the depanments of life so fully that it is 

not easy or possible always to isolate it." 

Mbiii ( 1970) and Gyekye ( 1996) observe that religion manifests in evrry activity 

of the African. Religion is not distinguished from the non-religious in the life and 

thoughts of the African. The line between the sücred and the secular, the spiritual and the 

material in Africün society is very thin. There is a religious component in every human 

activity - be it  econornic. social and political. Culture is synonymous with religion in 

Africa. The African is bom into the African culture and religion. Religion is therefore a 

communal. rather chan an individual affair. As such, to be a pan of the African culture. is 

io be port of the religion, hence Gyekye ( 1996: 4) declared that "... in the traditional 

African society there are no atheists or agnostics." 

The African religion has no established creeds or systematic principles which 

everybody must follow. The individual's religious understanding is expressed through 

hisher behiviors and attitudes. and it is often a function of how they understooâ or 

learned it from their forebeûrs. Religion in traditional Africa is a corporate affair and 

there is no unanimity in its beliefs. ideas and practices. African religion is constantly 

modifying in tune with economic, socid and political exigencies. As Mbiti (1970:4) 

submits, "religion in African societies is written not on paper but in people's h e m ,  
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minds. oral history. rituals and religious personages like the priests, rainmakers. 

officiating elders and even kings. Everybody is a religious carrier." 

The African religion is a practical one concemed with life here on earth. An 

important aspect of the religious beliefs of the African does not include the longing for 

paradise in the life hereafter. nor the fear of hell. In African religion. there is no 

conception of an end to the world or of time. The universe has a beginning, but has no 

termination. As Mbiti ( l97O:S) describes: 

[African] traditional religions and philosophy are concrmed with man in past and 
present time. There is no messianic h o p  or apocalyptic vision with God stepping 
in ai some future moment to bring about a radical revend of man's nonnal life. 
God is not pictured in an ethicallspiritual relationship with man. Man's acts of 
worship and tuming to God are pragmatic and utilitarian rather than spiritual or 
mystical. 

The African religion is man-centered. The man-centredness of African religion is 

an indication that the human-king is paramount in value and is an end in itself. Monlly 

speaking, the human-king is the foundation of al1 values. That humün-beings are at the 

center of the universe. does not suggest that other animals. plants and al1 of nature are 

expendable. As Kamalu (1990: 14) points out. "human-beings are very much part of the 

animal kingdom and of nature. It is recognized that human survival depends on the 

maintenance of an equilibrium or h m o n y  in human-beings' relationship with other life- 

forrns." 

In indigenous African religion, God is recognized as the supreme king that 

created heaven and earth. God's media of communication with man are through other 

natural objects, such as "trees, rocks, rivers, and mountains, and rivers" (Gyekye 1996:6). 

This does not presuppose nature worship since the belief is that the objects are inhabited 



by spiritual beings who are intermediaries between God and humans. The belief in 

mystical power is a major aspect of the African religion. This mystical power is expressed 

through magic. which could be utilized by people with such endowment for good or evil. 

Amongst the Igbo, it is strongly believed that the universe comprises of three 

elements, namely, the sky, the earth and the world. As Ogbm ( 1999: 127) points out. the 

"pre-Christian traditional religion that the Igbo still practice is organized around four 

theologicrl concepts. namely, Chukwu. non-human spit-its (deities or oracles), ancestors. 

and chi. Chukwu, the supreme's domain. is the sky. Chukwu created humün-beings and 

the universe, but wüs far removed from the universe soon after creation. It is believed by 

the Igbo that "Chukwu is omnipotent and omniscient; yet he is not considered 

omnipresent" (Ogbaa 1999: 128). Other lesser gods and goddesses are depicted by 

statues and icons, because ihey are closer. but Chukwu is not because he is so far away. 

Apan from being so far away. Chu kwu is beyond full human understanding. 

Other important elements in Igbo religion include deities and oracles. These are 

man-rnade gods and goddesses and are inhabited by non-human spirits. These objects are 

not worshipped directly. They are sacred because they are the habitation of the spirits. the 

intermediary between human-beings and Chukwu (Sky God). Other gods and goddesses 

worshipped in Igbo land include Ala (Ali), Ahiajoku, and Anyanwu. Ala. the earth 

goddess is considered next in importance to Chukwu (the supreme). Ala is probably 

more relevant to the life of the Igbo than any other god. Alr is responsible for fertility in 

humans, animals. the soi1 and plants. Ala the spirit of fertility is prayed to for an increase 

in the fertility of the land and of mm, essential for the survival of the group. It is due to 

the great reverence the lgbos hold of Ala that lands are not saieable commodities in Igbo 



land. Should lands be sold at all, certain sacrifices must be made to pacify the earth- 

pddess brfore the land sale can be concluded. Ala is also the abode of the living dead 

(ancestors). The ancestors are not worshipped but occupy a specid place in the Igbo 

religious practice. Ala is the custodian of Igbo laws and customs, and the goddess of 

group morality. Offenses such as adultery, murder. incest. and theft. are crimes against 

the earth-goddess and man. These are capital offenses. It is to be emphasized though. 

that however serious an offense c m  be in Igbo land. it can be atoned for with a 

cornmensurite sacrifice. Should the culprit fail to perform the expiation rites. the eürth- 

goddess must iivenge the wrongs against her. As Uchendu (1965: 96) observes. "Death is 

not considered enough punishment for an lgbo who has offended against Ala. He is 

denied ground burial. the worst social humiliation for ûny Igbo*'. People who die from 

crimes against the Alü goddess, me not given proper burial, and cannot be ancestors. 

They cannot reincarnate as human-beings, and if they do, they will corne back as trees or 

animals. Their souk would wonder forever without settling. 

The centrality of religion in African peoples* cultural. ethical, moral, and social 

beliefs is  reflected in the works of African scholars. African scholius articulating Africûn 

philosophy acknowledge the centrality of religion in Afrîcan socio-economic and political 

affairs. Nkrumah's work on Conxiencism argues that matter is the source of dl 

knowledge. It is the modified perspective of Afncan materialism. He acknowledges the 

inter-relationship between matter and mind. but insisting that matter is primary, hence 

theories and philosophies derive from concrete practical situations. Nkrumah's position 

contrasts with Western worldviews that postulate matter as k ing  inert or dead. Matter, 

according to Nkmmah has life. and the spirit is an aspect of matter. It is the spirit that 



gives rnatter its energy. His acknowledgment of the role of spirit suggests that his 

philosophy has religious basis. in this respect, man is similar to the universe in that man 

has both spiritual and physical properties, posits Mbiti (1977). In conclusion. Nkrumah 

( 1964:84) States that: 

... the primary reality of matter must either deny other categories of being, or elsr 
claim that they are one and al1 reducible ... to matter. ... In a materialist philosophy 
admitting the ptimary reality of matter. if spirit is accepted as a category of being. 
non-residual reduction to matter must be claimed." 

Africans, according to Gyekye (1996:35), place "great emphasis on communal 

values." The interest and well-king of the community transcends that of the individual. 

This does not imply that the interests, Rghts and well-king of the individual are 

subjugated. It means the individual actor must always take into consideration the 

consequences of his or her action on other members of the community. Cherished 

communal values in Africa are "sharing. mutual aid, caring for others. interdependence. 

solidarity. reciprocal obligation, and social hmony", observes Gyekye (1996:35). 

Gyekye defines cemmunity as 

a group of persons linked by interpersonal bonds - which are not necessarily 
biological - who share common values, interests, and goals. What distinguishes a 
community from a mere association of individud persons is the sharing of an 
overall way of life. In the social context of the community, each member 
acknowledges the existence of common values, obligations, and understandings and 
feels a loyalty and cornmitment to the community that is expressed through the 
desire and willingness to advance its interests (ibid.). 

The concept of community is not limited only to the living. An Aftican 

community includes those that are dead (the ancestors). and those yet to be bom. Afncan 

communal ethics ûlso include other animals. plants and al1 ecological life and its 



equilibrium with man. Efforts must be made therefore to preserve the environment for 

the benefit of those living and those yet unbom. As Mbiti ( l977:SO) notes: 

Although God is the Creator of the universe and man is at the center of that 
universe. there are other beings with intelligence, besides man. These include 
divinities. spirits. and the living dead. ... In one way or another. they are ail related 
to the world of nature: according to some African mythology, some divinities 
assisted God in the course of ordering the created world; others serve God by taking 
charge of departments of nature. 

Spiritual communalism is another aspect of the concept of community in Africün 

philosophy. Onwuachi ( 1977: 16) argues that African spiritual communalisrn does not 

convey the same mennings as Socialism or Welfarism. According to him. African 

spi ritual communal ism is an idea that derives from the indigenous African principles of 

"live und let live; collective slraring; common concem for one another; sensc of 

belongins toogeetlw; sociul justice; econoniic progress and viabil i~ for ull: and the 

African indigenous political process of participutory democracy"(emphüsis in the 

original). Funher. in line with the African spirituai communalism. it is one's age. 

responsibility and service to the community thüt are valued. The economic principle and 

process recognize shating according to the needs and responsibility of the individuai. 

Whatever economic benefits that accrue to the individuai must be shared with the 

individual's family and community. He states 

Socially. in African spiritual communalism. there is a collectively acknowledged 
hierarehical order based on age. respottsibility, and service to the people. It is not 
class consciousness hierarchy but rather service for the people consciousness. 
Hence age. wisdorn, accomplishment, and responsibility are very important 
variables (Onwuachi 1977: 17). (emphasis in original). 

Nyerere (1968). following the African communalism ethics, rejects atheism and a 

materialistic view of Africm societies. He insists that African societies are 



cornmunitarian by 'nature* and are characterized by a profound sense of collective 

identity eschewing any traits of individualism. A man's livelihood has a meaning only 

within the context of his family. kinsmen and tribe. His advocation for a socialist Africa 

derives from these principles. with "UJAMA" - familyhood as its underlying philosophy. 

He states: 

For when a society is so organized that it cares about its individuals. then. provided 
he is willing to work. no individual within that society should worry about what 
will happen to him tomorrow if he does not hoard wealth today. Society should 
look after him, or his widow. or his orphans. This is exactly what traditional 
African society succeeded in doing. Both the 'rich' and the 'poor* individual were 
completely secure in African society. [...] That was socialism. That is socialism. 
(Nyerere 1968 ;is cited in Hedlund and Lundahl 1989: 2 1 ). 

Africrn rnorality has a social and humanistic basis. rather than a religious bais 

(Gyekye 1996). Africm moral values derive largely from the people's experience living 

in the community. Lt is informed by the people's understanding of what is appropriate in 

inter-personal relationships. African rnoral values are not revealed to them by the 

Supreme-being. Any behavior that is not geared towards the well-king of the individual 

and the community is considered morally wrong according to African values. Gyekye 

(1996:57) insists that the basis of African moral values, are social and hummistic, not 

religious or individualistic. He states: 

Such a basis of moral values enjoins a moral system that pursues human well-being. 
Thus, in African morality, there is an unrelenting preoccupation with human 
welfare. What is morally good is that which brings about - or is supposed, 
expected. or known to bnng about - human well-king. This means, in a society 
that appreciates and thrives on harmonious social relationships, that what is moral1 y 
good is what promotes social welfare, solidarity, and h m o n y  in human 
relationships. 



For a behavior to meet the standard moral values of the African people, it  must include 

the following: "kindness. compassion, generosity, hospitality, faithfulness. truthfulness, 

concem for others, and the action that brings peace, justice, dignity. respect. and 

happiness." (Gyekye (1996:58). In moral ternis, the individual is conceived of as 

inherently neither good nor bad. However, the individual is capable of acting in ways that 

are either good or bad. The individual is rewarded or punished for his or her deeds 

accordingly in this life, and not in the hereafter. according to Mbiti (1970). Some Afncnn 

societies however, believe one can also be punished for his or her misdeeds in the life 

hereafter, in line with their belief in reincarnation. According to Mbiti (1970), rnorality is 

a corporate affair in African societies. It is recognized that the individual's wrong doing 

does not only victimize the direct victim and his or her family, but also undemines the 

community's well-being. The community must also panake in the responsibility for the 

wrong-doing of its member. The justice principles expounded here will be better 

appreciated in the next section where African systems of justice are examined. 

Systems of Conflict Resolution in Africa 

Both restorative and formal retributive justice systems are in operation in English- 

speaking Africa, the latter a consequence of colonialisrn. The restorati ve justice system is 

based on Afncan customary Iaw, while the retributive justice system. operated by the 

state is based on English common law. The state laws rernain dominant. Afican state 

laws, like their western prototype, are based on adversarial and retributive principles. 

Rapoport ( 1975) doubts justice is possible through the adversarial legal system. In his 
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view, the practitioners of the system. with some exceptions. conceive of the system "as a 

zero-sum gaie,  where any gain by one side is balanced by a corresponding loss on the 

other" (p.28). He argues that the system is enoneously premised on the same principles 

as 'free enterprise' that conceive of social justice as based on the "primacy of 

competition as a guarantee of a priori social equality" (p.29). In a similar study in 

Cairo. Egypt, Griffiths et a1 ( 1989: 4 1) concluded that the formal justice institutions were 

ineffective in "addressing the problems of youth in conflict, not only because of a paucity 

of financial and programmatic resources. but also to the general irrelevance of such 

structures to Egyptians residing in urban areas." Citing (Koch 1983: 21). this 

phenornenon they attribute primarily to the impact of urbmization and industrialization. 

which together mate "a pervasive and necessarily h m f u l  dienation of r large segment 

of the population from a Country's system of justice administration" (ibid.). A similar 

experience characterizes most post-colonial states in Africa. 

Nigerian Criminal Justice System 

Nigerian nationalists claim the modem Nigerian judicial system is prone to 

corruption because its process is lengthy, burdensome, and too expensive for Nigeria's 

level of economic development. More radical opponenis of the system portend that it is 

alien and does not fully accommodate the customs, cultures, and religions of Nigerians. 

The Nigerim legal system is modeled after English Cornmon law like al1 other Cornmon 

Wealth Countries. English jurisprudence, the critics daim, originates in the Judeo- 

Christian religion, with God and the 10 commandments deemed to be its sources. In the 

same manner, the critics of the criminal justice system oppose Sharia law. which they 



argue springs from Islam and Judaism. English Cornmon Law has dmost completely 

acquired a secular form, and consequently drawn a line between morality and law. On the 

other hand, the Sharia law fuses the sacred and the profane even in contemporary times. 

A major difference between customary law and received law in Africa is that the 

former is "process-oriented", while the latter is "rule-based." According to Armstrong et 

al (1993: 14), "African systems of justice focus more on the processes of achieving 

peaceful resolutions of disputes rather than on adherence to rules as the basis of 

determining disputes". Armstrong and his colleagues contend that the processes of 

conflict resolution in Africa "de-emphasized rights" but employed strenuous efforts to 

resolve r conflici which they believed just and fair. In other words. the victim, offender, 

their families and friends, and the entire community must consider the processes of 

conflict resolution procedurally fair, and they must be satisfied with the outcome. They 

observe it  is misleading and inappropriate to insist on rights and rules with regards to 

Afncan conflict resolution systems as it applies in the Western judicid systems. This is 

understandoble considering the kind of cases thüt corne before the customary courts, 

which in most cases are between blood relations, hence the need for acceptable and 

lasting reconciliation. 

Amongst the Igbo, a fair and just judgment must take into account a wider range 

of facts and interests, including that of the community, without necessady compromising 

the facts of the matter in dispute. 

Igbo legal procedures aim essentially at nadjusting social relations. Social justice 
is more important than the letter of the law ... The resolution of a case does not 
have to include a definitive victory for one of the parties involved. Judgment 
among the Igbo ideally involves r compromise and consensus. They insist that a 
good judgment 'cuis into the flesh as well as the bone' of the matter under dispute. 



This implies a 'hostile' compromise in which there is neither victor nor vanquished; 
a reconciliation to the benefit of - or a loss to both parties (Uchendu 1965: 14). 

Nsereko ( 1  992: 22) notes that African customary legal processes "focused rnainly 

on the victim rather than on the offender." The goal of justice was to vindicate the victim 

and protect hislher rights. The imposition of punishment on the offender, was designed to 

bring about the healing of the victim rather than to punish the offender. in any conflict, 

rather than punish the offender for punishment sake, the offender was made to pay 

compensation to the victim. This practice, according to Nsereko (1992), was "intended to 

restore the victim to the position he was in prior to the cornmitment of the offense. This 

w u ,  of course, limited to the extent to which money or propeny could solve the problem" 

(p.22). Nsereko ( 1992) observes compensation goes beyond restitution. It also represents 

a form of apology and atonement by the offender to the victim. This ritual (some 

religious practices often accompany many African traditional processes) helps to dissipate 

the animosity that victimization may engender between both the victim and the offender 

and their families. The African indigenous judicial process also "facilitated speedy and 

inexpensive justice to the victim" (Nsereko 1992: 25). 

African indigenous judicial processes rarely distinguish between civil and 

criminal affairs. According to Nsereko ( 1992: 25). African indigenous judicial processes 

combined civil and criminal actions in the same proceedings. except in very serious 

crimes. Otherwise, it was the victim of a crime who undenook the prosecution. Nsereko 

( 1992) observes that indigenous African jurisprudence distinpished between offenses 

against the community at large that calls for "collective or community reaction and torts 

or delicts (wrongs against individuals calling only for an individual or personal 



response)" (p.26). However, it is important to bear in mind that where wrongs against 

individuals or groups are concemed, African indigenous judicial processes rarely 

distinguished between civil and criminal cases. Jomo Kenyatta (1938: 226) noted: 

In the Gikuyu society a11 criminal cases are treated in the same way as civil cases. 
The chief aim in proceeding was to get compensation for the individual or group 
against whom the crime was committed. Since there was no imprisonment, the 
offenders were punished by king made to pay heavy fines to the kiama and 
compensation to right the wrong done" (cited in Nsereko 1992: 25). 

Nsereko ( 1992) observes that under African customary justice system, victims 

were cared for by, the community. Victim care is a priority because of strong social 

solidarity and ü prevailing spirit of p o d  neighborliness in the society. It is a senous 

offense in  Afikpo for an adult male not to respond to the distress calls of û kinsman. For 

a society where very few insure tlieir lives and propeny, it is community members that 

corne to the rescue of other community members who lose their property through theft 

and other misfortunes. When a family breadwinner dies or is incapacitated in any way. it 

is relatives and community members that see it as their obligation to provide for the 

widow and orphüns. African communities grieve with their own who are victims of 

crime or other misfortunes. 

In sum. restorative justice seeks to restore justice-mdcing to its real owners - the 

victim, the offender, their families and the community. Compassion is  bestowed first to 

the victim and his/her families. The restorative justice process recognizes that 

compassion is a central element in the healing process. in focusing on the victim. the 

restontive justice process is first concemed about the h m s  of wrongdoing, and secondly 

about the niles that have ken  broken. Emphasis is placed on restoring the injury, 



propeny. the sense of security and dignity of the victim, and the restoration of Face and 

harmony in the community. 

Restorative justice also supports offenders by encouraging offenders to understand 

and accept responsibility for their actions. Accountability may result in some discornfort 

to the offender, but not so hash as to degenerate into further antagonism and anirnosity. 

Obligations must also be achievable hence restorative justice processes recognize and 

respond to community bases of crime. Above üll. efforts are made by the community to 

disapprove of wrongdoing, rather than the wrongdoer. As such, collaboration and 

rei ntegration as a prwrss of justice-making is encouraged, rather than coercion and 

isolation. Underlying this approach is a belief that al1 human beings are important and 

are not expendable. Herling must go deep to the center of the problem. to the sou1 of the 

person. 

Restorative justice is negotiative and dernocratic; hence it empowers the 

community to mediate in conflicts. Ideülly, restorative justice provides opportunities for 

dialogue amongst the victim. the offender, their families and friends, and the community. 

Conflict provides opportunities for stake-holders to examine and bring about changes to 

the society 's social, institutional and economic structure. 

Other benefits of Restorative Justice 

Victims are arguably the major beneficiaries of restorative justice systems. 

Victims have been elevated from their former roles either as 'witnesses' or 

'complainants' to that of clients of the criminal justice system. Victims are active 

participants in the system. Their rights to information. contribution and involvement in 



the processes are assured. Restorative justice systems accord respect. security and 

restitution to victims. Offenders also benefit from restorative justice approaches through 

their involvement in the process. Offenders found meeting and talking with victims 

satisfying. Offenders get to leam new values and improve their cognitive skills. 

Communities also benefit from restorative justice processes. Comrnunities' skill and 

übi li  ty in conflict resolution are enhnnced. Community bonds are strcngthened through 

community organizing and learning of new values leading to healthy human relationships. 

Other beneficiaries of restorative justice systems are criminal justice system and 

practitioners. As Solomon, Ir. (1983: 66) points out: "The costs of handling minor 

crimes in court FdI into three categories: expense to the public purse; burdens for the 

accused, witnesses, and victims; and the consequences of heavy case loads." With 

restorative justice, public prosecutors can have a reduced caseload. This is beciuse minor 

cases will be diverted to community dispute resolution with subsequent coun time no 

longer necessary. With victims, offenders and the community involved in the process. 

recidivism w i l l be reduced. as offenders perceive restorative justice processes as fairer 

than state retributive criminal justice systems. What is more. offenders get to have a 

better understanding of the impact of their actions on victims and the cornmunity. As 

such the prosecution, defense, the judiciary and the Iaw enforcement agents experience a 

significant reduction in their caseloads. 



Arguments against restorative justice 

There are a number of structural problems that impede the realization of 

restorative justice goals. Harris (1989). for example. observes that restorative justice 

processes are directed more at individual-level responses, rather than at the socio- 

economic structure of society. Emphasis is placed on offenders making things right. and 

their obligations are first to the victim and then to the community. rather than on socio- 

economic reforrns thüt account for most conflicts. Hmis notes: 

.. . getting the offender to repiiir the dümage caused by his or her offense makes it 
appear as if crime is solely or p n m d y  an individual problem attributable to the 
weakness, sinfulness, or other deficiencies of individual lawbreakers, It does not 
address the rolr of society, of structural and institutional forces that promote crime 
and conflict ( 1989: 32). 

Harris ( 1989) adds that the undue focus on individual offender mûy only make 

matters worse. and unlikely to resolve long standing 'social divisions and inequities.' 

According to her. recognizing that the state. the family and the community should accept 

responsibility for some criminality, is not to dispute the notions of free will and 

individual responsibility. Infoming this view is the realization that those in conflict with 

the law are disproportionately males, minorities and the poor. Commitment should first 

be made towards locating the factors that contribute to crime. inequity. injustice and 

conflict. for its resolution will open the way for true justice-making. H h s  ( l989:32) 

1 find it alarming to discuss how what is k ing  proposed takes into account past and 
ongoing injustices and contributes toward their redress and elimination. Thus the 
model is an unsatisfactory one for me in that it is not clearly rooted in a 
cornmitment to more fundamental social change. 



Empowering victims and the community in justice making, according to Harris (1989). 

will be more detrimental to the offender than obtains in the traditional criminal justice 

system. unless there is a curtailment in the power and involvement of the state in the 

restorative justice processes. She notes that Y. .  if balance is of concern and if victims are 

to be granted a more significant role in deciding how best to respond to crime, their 

greater power should be gained through at leÿst a corresponding reduction in the power 

and involvement of the stnte." Harris (1989) furiher argues that the restorative justice 

process of making offenders realize that their actions hurt red people and families rather 

than the system, sounds somewhat pütemalistic and disrespectfut to offenders. 

Other arguments against restorative justice as articulated by Braithwaite ( 1998: 3) 

are as follows. Since restorative justice only deals with rninor crimes. the majority of 

crime victims will not benefit from this approach. Since the implementation of 

restorative justice approaches, there has not ken any appreciable reduction in the crime 

rate. Further arguments against restorative justice processes iue that there are rerl risks of 

victims king re-victimized by restorative justice practices. The system's practices might 

also be detrimental to offenders. since it can constitute a "shaming machine" that crn 

further worsen the stigmatization of offenders. The community is central to the 

application of restorative justice, and there is a real feu that the heterogeneous nature of 

urban communities may not be culturdly appropriate for the restorative justice system. As 

such, offenders may be further oppressed through the tyranny of the majotity, whose 

power will be difficult to restnin. 

There is a fear that restorative justice practices may unduly widen the nets of 

social control. And the practice can lead to further disadvantages of women. children and 
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racial minorities. Again, in the restorative justice processes, police power may be 

extended without corresponding accountability. Further. the separation of powen 

amongst the legislature, the executive and the judicinl organs of government rnay be 

compromised in the restorative justice process. As well, offenders. and even victims' 

rights may be violated due to a failure to properly articulate and follow procedural 

safeguards. 

Morris (1999) takes a critical look at the whole ider of restorative justice. She 

wonders how restorative justice cm restore the (social) justice that is non-existent in Our 

society as constituted. According to her. "you can't restore a community to wholeness 

that never was whole" (p.8) (emphasis in original). She argues instead for a 

"transformative justice." Transfomative justice is simila to restorative justice in that it 

views crime as a violation of people and relationships. It differs from restorative justice 

in that it focuses on the causes of crime and treats crime as an opportunity to seek healing 

for the victim and the offender. She States that "transfomative justice is a better 

opproach for al1 parties involved in the triangle of crime: victims. offenders and 

community. It prioritizes responding to the challenge of crime creatively in a way that 

transforms the problem of crime into an opportunity" (Moms 1995:lO). 

In sum. restorative justice approaches hold great promise. Many obstacles 

however, remiiin that need to be addressed. To further illuminate the relevant issues in 

the retributivelrestorative justice dichotomy, a review of the law versus custom debate is 

undertaken in the next section. 



CHAPTER 3 

III. THE CUSTOMILAW DEBATE IN THE AFRICAN CONTEXT 

A review of the custom versus law debate is relevant to the understanding of 

restorative justice principles. In many respects. the debate further highlights the points of 

divergence bctween restoratire and retributive justice systcms. hlainc (1969) md 

Diamond (1973). pioneer researchers of the living habits and social customs of pre- 

colonial peoples in Asia and Africr. argue thrt the customary priictices of Asians and 

Africans are erroneously described as indigenous laws. Supporters of this viewpoint 

insist that there is a distinction between laws properly so called, capable of creating 

enforceable rights and duties, and rules and social customs erroncously referred to as 

laws, which do not necessarily create enforceable rights and duties but may demand 

moral obcdience. 

Rather, African customary practices should be clüssified as 'primeval substitutes 

for law' (cited in Lloyd 1964226). The evidence often presented in support of this 

argument is that African societies lacked centralized govemments essential to the 

formulation and enforcement of Iaws. William Seagle ( 1946). a major proponent of this 

school of thought, notes: 

The dispute whether primitive societies have law or custorn. is not merely a dispute 
over words. Only confusion can result from treating them as interchangeable 
phenornena. If custom is spontaneous and automatic, law is the product of 
organized force. Reciprocity is in force in civilized communities, too, but at least 
nobody confuses social with formal legal relationships (cited in Diamond 1973: 
32 1). 



Challenging this perspective are Malinowski (1961) and Elias (1962) who daim 

that Maine (1907) and Diamond (1973). among other proponents of the former viewpoint. 

lack sufficient knowledge of the nature of the societies they purport to study, and so were 

incapable of distinguishing between what were regarded as laws by the societies and 

customs. This confusion, they observe, arises primarily because the laws they purported 

to study were. and still are, largely unwritten. Lloyd (1964: 227), in support of this 

position notes: 

... the sociological jurists have taught us to see that even in developed communities 
law exists on more than one level and that to penetrate its mechanisms it is not 
sufficient to confine our attention exclusively to the sophisticated documentation of 
legal niles. 

A broader view of the definition of law. according to Lloyd (1964). must take into 

consideration the notion of 'living law' (living law is explained later in this section) as 

conceived by Ehrlich. In the United States for example. changes in laws have often come 

through the decisions of the U S .  Supreme Court. Changes in customary laws have 

sometimes too. come through the settlement of cases in Custornary Courts. Interestingly. 

international law that lacks centralized govemments that legislate and enforce 

international laws is not classified as customûry or diplomatic conventions ratther than 

laws. Lloyd ( l964:238) notes: 

[Primitive) customs can thus be shown to possess many of the distinctive attributes 
of law while lacking, for the most part, the vital centralized organs of law and 
govemment: nmely, a legislator. to create new law by regular process; a court, 
with compulsory jurisdiction to decide disputes; and an executive organ to ensure 
cornpliance with the laws. It therefore becomes apparent why modem writers, such 
as Kelsen, have argued that international law is closely andogous to primitive law 
as it constitutes a binding normative system relying for enforcement on self-help 
remedies, but l rks  the centralized organs which are the features of developed Iaw 
(emphasis added). 



Diamond (1973; 1978) distinguishes 'the rule of law from the authority of 

custom.' Diamond disagrees with Paul Bohannan's (1968) characterization of law as 

'double institutionalization.' Bohannan's conclusion is based in the understanding that 

Iaws developed from custom. Bohannan does not dispute the claim that laws assume a 

different character and dynamic after developing out of custom. Furthemore, laws lose 

certain aspects of their customary potency after this developrnent. Bohannan's analysis, 

Diamond (1978) argues, presupposes "no primacy of the legal order." Diarnond again 

challenges Bohannan's clairn that laws develop dong with society. For Diarnond. the 

only correct definition of custom is that credited to Paul Radin (1953): 

A custorn is. in no sense, a part of Our properly functioning culture. It belongs 
definitely to the ps t .  At best, it is moribund. But customs are an integral part of 
the life of primitive peoples. There is no compulsive submission to ihem. They are 
not followed becruse the weight of tradition ovenvhelms a man ... a custom is 
obeyed there because Ît is intimately intertwined with a vast living network of 
interrelations, arranged in a rneticulous and ordered manner" (cited in Diamond 
1978: 240). 

Diamond ( 1978) alleges that Bohannan and those who share his perspectives on 

law and custom tend to confuse morality with legality. Diamond disagrees with 

Bohannan's ponrayal of legal behavior as mirroring moral behavior. Diamond funher 

states that because Bohannan's understanding is  based on wrong premises. acts that lack 

legal sanctions are sornetimes interpreted to be socially or morally acceptable. For 

Diamond, law and custom are easily distinguishrble. Customary rules, due to prevailing 

convention, may be socially sanctionable but do not equate to law that is sanctioned by an 

organized politicai force. Diamond ( 1978: 241), citing Seagle ( 1946). insists that "law is 



not definite and certain while custom is vague and uncertain." Diamond, elaborating on 

this position, States: 

Efforts to legislate conscience by an extemal political power are the antithesis of 
custom: customaq behavior comprises precisely those aspects of social behavior 
which are traditional, moral, and nligious. which are, in short, conventional and 
non-legal. Put another way, custom is social morality. The relation between 
morality and Iaw is, basically, one of contradiction not continuity (1 978: 241 ). 

Diamond (1978) contends that the relationship between law and custom must be a 

historical one, certainly, not a legal one. For him, there tends to be a general agreement 

amongst rnost ünthropologists that primitive societies are govemed by the customary 

order, while civilized societies are administered by 'legal or technical' order. 

Diarnond ( 1978) cites Plato as having made important contributions to the debate 

on the dichotomy between law and custom. Plato in 'the Republic' observes that the 

notions of h w  and custom are in relation to the diffrrent forms of social control existing 

in specific societies in their different stages of development. Further, laws reflect and 

result from social changes and development. Diamond reinforces his argument with 

Marxian cultural theories. Marx. according to Diamond, observes that societies govemed 

by customary practices precede societies govemed by the legal order. Interestingly. Marx 

predicts that societies will revert to the customary order in the future when societies cease 

to have laws as we know them. Laws, according to M m ,  will become redundant. and 

customary order will prevail when societies attain the higher level of evolutionary order. 

In the customary regime, the Iaws' functional role become obsolete since Iaws' 

'repressive, punitive and pofiteering' functions will not be compatible with the new 

order. And with the equitable reordering of institutions. al1 economic and political 



conflict will be resolved. Marxists define law as mechanisms for social control by the 

state, often in the interests of the bourgeoisie. 

Sir Henry Maine's (1970) contribution to the law and custom debate is instructive. 

Maine's thesis is influenced by Darwin's theory of evolution. Maine argues that 

societies' legal systems go through stages. In pre-modern societies, the legal emphasis is 

on the individual's right and duties, and this is very much detemined by the individud's 

siatus. Status is based on family relations. The second and final stage of this legal 

development is the "contract." At this stage. the contract is "personal bargains resulting 

from individual will" (Trevino 1996: 2 1 ). 

In ancient Rome. the focus of Maine's study. society was said to be cornprised of 

"aggregation of families." as opposed to modem societies where the society is a 

"collection of individuals." The line of authnrity was from the father to the oldest male. 

The father's power (authority) was said to be absoiute. The family was said to be the 

original stock which develops to become ihe tribe. The tribe eventually developed into 

the state. Roman law. in line with this development. changed its focus from the family to 

the individual. Accounting for the change in focus of the Roman law was the expansion 

of the sphere of the civil law. The state thereby assumed monopoly of the civil law 

jurisdiction. which hitherto was under the control of the family. With the family losing 

control of matters that used to be within its exclusive domain, its authority declined 

greatly. This phenomenon freed the individual from the stranglehold of the family. 

Maine (1970: 163- 165) summed up the situation: 

The word status may be usefully employed to construct a formula expressing the 
law of the progress thus indicated ... All the forms of status taken notice of in the 
law of persons were derived from ... the powers and pnvileges anciently residing in 



the family. if then we employ status ... to signify these personal conditions ... we 
may say that the movement of the progressive societies has hitherto been a 
rnovement from Status to Contract [emphasis in original]. 

Accordingly, Diamond (1978) and Maine (1889; 1897) concede that law and 

custorn perfom the same functions, that of regulating social behavior, but that Iaw and 

custom differ in their characteristics. Maine States: 

custom [is] spontaneous, traditional. personal, commonly known. corporate 
relatively unchanging - is the modality of primitive society; law is the instrument 
of civilization. of political society sanctioned by organized force. presumabl y übove 
society at large, and buttressing a new set of social interests (cited in Diamond 
1978: 243). 

Maine insists law "is symptomatic of the emergence of the state" (ibid.). Common 

features of the civil power are the bureaucracy and sovereign. and dominant class. They 

appropriüte the surplus goods and labor for the benefit of those not directly engaged in 

production. The state also usurps the power and authority traditionally exercised by the 

families. clans and villages. Again. like Jeremy Bentham, Maine argues that "property 

and law are boni together and die together" (ibid.). The emergence of the state also 

marks the "passage from status to contract, from kinship to the territorial principle, from 

extended familial controls to public law, etc." (ibid.). Other significant aspects of the 

emergence of the state. is the codification of customs and the reinforcement of the 

punitive function of custom. Maine therefore concludes that "the customs of the 

sovereign were laws. the ceremonies of the kin groups were customs" [and] ... "that what 

the sovereign permits, he commands" (Maine 1970: 249). 

Challenging the views espoused by Maine and othen that African customary Iaws 

do not meet legal criteria, Elias (1962) posits that African customary laws have the sarne 



quality as Western legd systems. He argues that those who think otherwise based their 

understanding on erroneous premises. According to him, the bais of this information 

was from the following four primary sources: 

The Missionaries and Administrative Officers 

Christian Missionaries were one of the earliest European groups to corne to 

Africa. Their conceptualization of Africa is important because of their impact on 

ricademic discourse. Elias (1962) notes that missionaries, like Maine, believe law, 

rnordity and religion dl developed from a single source, the Judeo Christian religious 

rthical beliefs. In line with their belief systems, African culture does not discriminate 

between customs and rituals and other pagan practices. Christianity and Western 

Civilization were one and the sûme thing. To illustrate this point. Eliiis writes of a former 

Kenyan District Officer. Sir T. Morison, who once wrote: "1 soon found myself 

struggling with graver questions of policy, the questions which go down to the root of 

tropical administration. Should we override native customs. some of which ûre in 

conflict with our Western standard of ethics?" (Elias 1962: 26). Elias notes that Morison 

had little difficulties resolving this dilemma. He believed that it was his duty to replace 

the pagan customs of Africa with higher Iaw. Elias observes that some Missionaries 

actually believed the "manners and customs of the English middle class were part of the 

Sermon on the Mount" (ibid.). 

Elias (1962) observes that the Administrative Officers' perception of African 

customary law was similar to that of the Missionaries. The Administrative Officers were 

representatives of the colonial authonties in Africa, as such, it was their responsibility to 



apply the colonial laws. In applying the colonial laws, they were expected to pay heed to 

the prevailing African customary niles. Their study of African culture was to be informed 

by anthropological theories. Elias notes that the Administrative Officers were generally 

skeptical of anthropological and sociological theories. They gave more weight to their 

field experience, which was based primarily on testimonies or interviews of Africm 

traditional chiefs or opinion leaders. The weakness of this approach, according to Elias. 

is that "the ignorant African i s  shy of giving his real reasons to the supercilious white 

man; he may be Iüughed ai, he will not be believed; this is the son of subject the white 

man does not understand, so he may as well give an explanation ihat he can take in" 

(Elias 1962: 26). 

This point requires further elaboration because the notion of customary law is a 

colonial construction dating back to the nineteenth century. The notion of laws as a 

matter of formal Bills and Acts of Parliament or Decrees and Edicts is also new to 

African societies. As such, it is irnperative to address the issue from its origin. The 

notion of customary law came with colonialism. When Africa was integrated into the 

world capi ta1 ist economy through colonialism. the effect on African social and econornic 

system was enormous. Customary law developed through the "interaction between the 

colonial administration and the various African political and social systems" notes 

Rwezaura (1  992: 3) as cited in Armstrong. et al (1993: 13). Rwezaura further points out 

that the development and transfomation of customary law during the colonial period 

occurred thrcugh a process in which 

. . . custom and tradition became a means by which the local rulers and family heads 
bargained wiih the colonial state for retaining a part of their political power in their 
communities while individuals especially women and young people appealed to the 



colonial state to lighten some of their burdens. under tradition through the 
deployment of liberal values such as naturd justice and equity (ibid.). 

The Administritive Officers based their knowledge of customary laws on the evidence 

proved in the native couns. In the native courts, elden. warrant chiefs and other court 

officials were often asked to give evidence in matters conceming African customs. These 

individuals who came to the native courts to give evidence were often considered experts 

on African customs. From proceedings or situations such as these, colonial officials. 

missioniuies and European anthropologists drew up their lists of Africün customary rules. 

There are arguments that customary laws emrnating from such sources are bound to be 

intluenced by either the individuals giving the evidence or by those who wrote. based on 

their observüncc of customary practices. An example of this was, given by Rwezaura 

(1992: 5): 

what the elders and other witnesses gave as evidence of customary Iüw was (a] 
distorted and rigid version of customary law designed to express their idea of what 
the law should be and not what it really was ... their versions were greatly 
influenced by the elders' anger and frustration at the Ioss of political power and 
challenges they were facing at the time from women and young men (cited in 
Armstrong, et al (1993: 14). 

Furthemore, the recorders of the court proceedings. who were often Europeans, tended to 

classify the court processes in the terminology with which they were familiar. Processing 

customary laws in colonial couns was an aversion of a sort. Customary law is process- 

oriented, while colonial legal systems were based on niles. African legal systems' 

emphasis is on the process of bringing about peaceful resolutions to a conflict rather than 

on using rules as the basis for nsolving the conflict. As Armstrong et al (1993: 14) note: 



Customary dispute resolution processes de-emphasized rights and sought to achieve 
solutions to social disputes which were considered just and fair. Thus in relation to 
customnry law it was misleading and inappropriate to talk of rights and rules. 
However the preoccupation of Western courts with ascertaining niles of substantive 
customary law where, in fact, none existed resulted in the construction of rules 
which were often neither customq nor equitable. 

Precedence is an integral part of colonial court systems; as such. previous 

decisions of the courts influenced subsequent cases. Armstrong et al (1993) observe that 

precedent cases were uncritically cited as evidence of the applicable custom in subsequent 

cases. It happened that such versions of custornary law were accorded authoritative status 

and applied even to di fferent ethnic groups who had different customuy practices. 

Other sources of customary laws were from decrees by state bodies such as chiefs 

and native authorities. Colonial authorities. note Armstrong et al, govemed the African 

peoples through decrees. Decrees were also used to regulate and systematize the diverse 

sources and content of living (law)' custom. The initiative was often from the colonial 

authorities through their agencies for indirect nile, such as the chiefs and other traditional 

leaders. The customary laws aising from this were made to serve the interests of the 

colonial authorities. even if they were. formulated by the iraditional rulers. 

Armstrong et al ( 1993) observe that the praciice during the colonial penod was to 

separate the systems through the choice of law rules and the jurisdiction of courts. There 

is more interaction between custornary law and received andor general law in politically 

independent States. The Constitution of most neocolonial African staies is to provide for 

courts applying customary Iaws. The customary courts must, however, apply laws that 



'are not repugnant to natural justice. equity and or good conscience*. However, the nature 

of the justice. equity or good conscience is often not defined. Armstrong et al note that 

'The most troubling aspect of this is the question, whose justice, sense of equity. morûlity 

or conscience are these to be tested against?" ( 1993: 17). 

Armstrong et i l  identify two forms of customary laws applied by neo-colonial 

African states. First, the lower courts. they observe, are more responsive to changing 

patterns of the living customary law, and are therefore inclined to apply it. Second, the 

higher courts. they argue, are rather slow to change, and are likely to invoke old colonid 

precedents. which generally deny women rights. The preceding highlights the 

contemporq role of customary law in African states. 

Another weakness of the Administrative Officers* approach to the understanding 

of African law wüs their overemphasis on the punishment of criminals. As representatives 

of the state. they werc involved in the administration of the criminûl justice and this may 

Iiüve affected their undentünding of African customary law. Their perspective of African 

law was that it was "al1 criminal and that because certain criminal offenses are recognized 

md punished by English law in ways often different from those of African Iaw. the two 

systems are necessarily poles apürt in al1 other respects" ( E h  1962: 26). 

The Anthropologists 

Elias ( 1962) notes that, on the w hole, an thropologists working in Africa seemed 

better informed about African indigenous judicial systems than their Lawyer. Missionary 

9 Rweawa (1992) defines living law as the "unwritten irreguliu, that is flexible and highly negotiable, 
represcnting the law governing the actual socid life of the people in their day to day lives often changing in 
respunse to changing conditions" (cited in Armstrong et d 1993: 19). 



and Administrative Officer counterparts. Nonetheless, some of the anthropologists were 

hmpered by their limited knowledge in law. They based their understanding of Africün 

customary law on what little they knew about Anglo-Saxon legal concepts. Some of 

these anthropologists argued that law was non existent in African societies, insisting that 

'custom is king' in Africa. They argued that in Africa, niles of social conduct cannot be 

differentiated into law and custorn and that in aiiy case Africans themselves do not make 

such distinctions. 

Elias ( 1962) observes that while he may find the views of these anthropologists 

problematic. such views were not as extreme and negative as some of the British lawyers 

who had never studied African customary laws. One such lawyer. Mr. R. T. Paget, K.C.. 

M.P.. in 195 1 had this to say about African custornary laws: "Thought in tribal society is 

govemed not by logic but by fetish. To the tribe, trial by fetish is just and trial by reason 

is unjust ... It is futile to seek reason in tribal justice, as it is not rational" (Elias 1962: 

28). 

This view was by no means unanimous. Green (1948: 78). a British 

ünthropologist who studied the Igbo society of Nigeria, argued that the African does 

differentiate between law and custom. She states: "We shall see when we consider the 

judicirl function that in this society law i s  distinguishable from custom in the sense that it 

is enforced, directly or indirectly by the community, and that this distinction is recognized 

by the people". Supporting this viewpoint is Sir Donald Cameron who, at some point, 

was the colonial Governor of Tanganyika (today's Tantania) and Nigeria. In 1937. he 

argued that anthropologists who believe Africans were incapable of di fferentiating 

custom from law were missing the point and that proponents of such viewpoints were 



confusing ceremonid practices with other obligations that cary the force of law. He used 

the following example to buttress his argument. He States: "dances and drumming ai  a 

Native wedding are the invariable custom, but they are not. like the payment of a dowry, 

essential in Native law to the validity of the marriage" (cited in Elias 1962: 29). 

The Judicial Oflicial 

The colonial judicial officers working in Africa seemed to have a better 

appreciation of the African judiciül system. Sir James Marshall's views on the matter are 

very significant. He was, at one time. Chief Justice of the Gold Coast (present duy 

Ghana) and Nigeria. His views are based on his experience as the colonial Judicial 

Assessor of Native Chiefs. Writing in 1886, Marshall observed that the African peoples' 

administration of justice was very efficient, (Elias (1962: 35). He also argued that 

African customary Iuw, from his personal experiences, clearly differentiated laws from 

custom. He found the African customary Iaws better suited to the socio-economic 

condition of Africa. and he felt that the continued application of this system of law would 

be in the best interest of the African people. He also wamed against the application of 

English jurisprudence in Africa, insisting that it would not be feasible and had the 

potential of undermining the political authority of the African peoples. 

The Privy Council Report of 1919 also supported the advanced status of African 

Customq Iûw. The Council reported, "... there are indigenous peoples whose legal 

conceptions, though differently developed, are hardly less precise than our own. When 

once they have been studied and understood they are no less enfomable than rights 

ûrising under English law" (Elias 1962: 35). 1 was noted that there were 'tribes' in 



Africa whose social organizations were not so developed and, as such. their legal systems 

fail to meet the standard of the English judicid system. It is not everyone who shares the 

glowing tribute often paid to the English jurisprudence hence. it assumed the standard 

iigainst which al1 other judicid systems must be measured. in 1951 Lord Porter in the 

House of Lords proccedings was reported to have stated: 'The common law is a 

historical development rather than a logical whole. and the fact that a particular doctrine 

does not logically accord with rnother or others is no ground for its rejeciion" (Elias 

1962: 28). Support for this viewpoint was provided by Holmes ( 1948): 

... the actual life of the law has not been logic; it has been cxperience. The felt 
necessities of the time. the prevalent moral and political theories, intuitions of 
public policy. avowed or unconscious, even the prejudices which judges share with 
their fellow-men. have had a good deal more to do than the syllogism in 
determining the rules by which law shall be govemed (ibid.). 

Malinowski (196 1). Gluckman (1955). and Elias (1962) are three of the prominent 

critics of the view that in pre-colonial Africa. custom was law. Tliat there is spontaneous 

obedience to custom: and where lrw exists at dl, it is predominmtly criminal Iüw. As 

Hürtland stated: [in primitive societies] "the core of legislation is a series of taboos ... 

that almost al1 early codes consists of prohibitions" (Malinowski 196 1 : 56-57). He added 

that there is no mechanism for enforcing these rules. Malinowski associates these views 

mostly with the writings of Durkheim. Sir Henry Maine, Prof. Hobhouse. Dr. Lowie and 

Mr. Sidney Hartland. Malinowski's (1961) critique of the foregoing statements are based 

on his anthropologicd studies in Melanesia and he cites the observations of Hobhouse 

( 19 1 5) about pre-colonial African societies: 

such societies. of course, have their customs. which are doubtless felt as binding by 
their members, but if we mean by law a body of rules enforced by an authority 



independent of personal ties of kinship and friendship. such institution is not 
compatible with their social organization (Malinowski 196 1 : 12). 

Malinowski argues thüt Hobhouse's viewpoint. as expressed above, is in line with the 

Anglo-saxon definition of law as a "body of rules enforced by an authority independent 

of personal ties." This definition of Iaw he argues is narrow for it fails to incorporate 

other relevant elements. He argues that the definition. for instance. fails to recognize that 

every society has its rewards and punitive systems which is reflective of their values and 

prevailing socio-economic conditions. 

Funher, Dr. Lowie is credited with saying "that generülly speaking, the unwritten 

laws of custornary usage are obeyed far more willingly than our written codes, or rather 

they are obeyed spontaneously" (cited in Malinowski 196 1 : 13). Malinowski ( 1961). 

reacting to Lowie's statement. wonders which society would function unless its people 

obeyed its laws 'willingly' md 'spontaneously'. Civilized or otherwise, he insists, the 

üverige person in any society obeys the law not only because of the fear of punishment or 

the threat of coercion. He argues that in every society that there are 'laws. taboos and 

obligations' w hich everybody, or almost everybody, obeys w ithout hesitation, and this he 

attributes to moral and sentimental reasons. but he would not characterize such respect for 

laws as 'spontaneous.' He believes that what induces people to obey laws are a complex 

amalgam of psychological and social factors, but such points were rlways overlwked by 

commentators such as Lowie. Why would rules be made if they would not be broken. he 

ponders. Why does the inquiry not focus on the intent of the rules and sanctions and the 

motives for its violation and respect, he asks. Malinowski believes the confusion derives 

from the fact that the commentators on the culture of precolonial Africa have been mostly 



Westemers who evduate these systems from what is prevalent in their societies. The 

apparent absence in pre-colonial Africa of central authonty to en force des .  the absence 

of criminal codes. courts and other enforcement agencies. very much influenced the views 

of these commentators. He concludes. based on his study, that ''the savages have a class 

of obligatory rules. not endowed with any mystical character. not set forth in 'the nüme of 

God' . not enforced by any supernaturd sanction but provided with a purely social binding 

force" (ibid.). 

Elias (1962) contributes to the debate by offering the following definition of law: 

"the law of a given society is the body of rules which are recognized as obligatory by its 

mernbers" (p.55). Elias believes his definition of Iûw is the most appropriate because his 

definition of law recognizes thüt people must defer to Iüw according io their social 

imperatives. He observes that in every socieiy there is a normative order to which the 

v a t  majority of its members adhere. Hence. he argues that the "determinant of the ethos 

of the community is its [society's] social imperalive" (ibid.). 

Elias insists his definition of Iaw is devoid of the problems associated with John 

Austin's 1885"' definition of law. Austin conceived of law solely "as the act of a 

sovereign or of a sovereign legislature. or as a system of categories, or even as a species 

of control i mposed from above" (i bid. ). The Austinian conception of law overlooked that 

there is no universal political organization or social philosophy that d l  societies subscribe 

to. Elias argues that the Austinian definition of law is intended to discriminate between 

'primitive' and 'civilized' societies. Elias acknowledges that the level of social and 

'O Austin defines law as a "nile laid down for the guidance of an intelligent k i n g  by an intelligent k ing  
having power over him" (cited in Elim 1962: 37). 



political development of a given society has a bearing on the character of the law. but he 

objects to using such a consideration as a basis for the determination of law. Elias 

concludes that "if order, regularity and a sense of social obligation are essential mibutes 

of law, in Western no less thün in non-Western societies. Our definition can fairly well 

daim to satisfy these" (ibid.). Further. the processes of detemining customory rules are 

not very different from that of law. This position is supponed by Dundas (1915), 

describing the traditional legal processes of the Bantu people of East Africa: 

Customary Iüw is the experiences of generations which successively have cast this 
and that aside, tried many methods and found them to fail. until at last some course 
remained open which proved itself the most worknble and acceptable. not because 
it met rnerely one requirement. but because it fitted into dl other circumstances. 
Therefore it is (1 de&-tltought-out code. and the experience and intellect of 
grnerations have worked !O muke it one link in u chain of usages and ideas. For 
the law as approved by custom is but part of the mechanism of society (as cited in 
Elias 1962: 189). (emphasis in original). 

Gluckman (1955) in Aubert (ed.) (1969) studied the judicial process among. the, 

Barotse of Nonhem Rhodesia (today's Zambia). The Barotse wûs one of the few 

centnlized States in traditional Africa. He argued that the functions and objectives of the 

traditional couns are the same as in any other place, including that of the 'highly 

developed societies* . The central objectives of the Lozi jurisprudence, Gluckman userts. 

is the "regulation of established and the creation of new relationships. the protection and 

maintenance of certain noms of behalrior, the readjustment of disturbed social 

relationships, and the punishing of offenders against certain rules" (p. 163). The doctrine 

of Lozi jurisprudence is also similar to the legal systems of other societies. Such basic 

legal doctrines are "right and duty and injury; the concept of the reasonable mm; the 



distinctions between statute and custom; and between statute and equity or justice; 

responsibility, negligence, and guilt; ownership and trespass; etc." (ibid.). 

The judges of the African traditional courts. according to Gluckman, in resolving 

conflicts. took into consideration the nature of the relationships out of which the disputes 

emanate. As such, the judges often go beyond the nmow issue of Iaw to consider. for 

instance, the history of the relationships between the litigants. The courts exercise both 

administrative and legd functions. as such they have the power to convert a 'civil suit' to 

a 'criminal hearing' if that will serve the best interest of the genenlity of the public. The 

court's concept of relevance is rather extensive; consequently. the nature of the 

relationship existing between the litigants is given much weight. The courts distinguish 

between relationships between 'blood-kin and that between 'fellow-villagers.' For 

disputes between husbmd and wife. which in comparison with the latter is more 

ephemeral. the focus of the judges could be the 'relevant facts'. The range of relevance 

could even be reduced much funher if the dispute is between strmgers. This is just as 

well, for the African is very 'litigious' and could go to court for various reasons. even 

when he/she is awrtre that the case would not be decided in hisher favor. Gluckman 

notes: 

the litigants in coming to court have appraled for a public hearing of their 
grievûnces, and these are examined against the noms of behavior expected of 
people. The judges therefore upbraid al1 the parties where they have departed from 
these noms: Judgments are sermons on filial. parental. and brotherly love (1969: 
157). 

Litigants are aware that the judges are capable of drawing a line between legd and 

moral rules. The judges are empowered to protect and enfom legal rules. They cannot 



enforce moral rules. However, the judges will frown at a litigant who insists on legai 

rights as against seeking 'justice.' People easily differentiate between legal and mord 

victories. 

Moore (1978) and Pospisil's (1978) contribution to the law versus custom debate 

question the portrayal of law as a system that is rational. logical and consistent and 

derived from abstract noms and the will of the sovereign, without any internal 

contradictions. Moore insists laws are replete with ambiguities. inconsistencies, gaps and 

are ridden with internal contradictions. Laws are also open to manipulation. She argues 

that there are two reasons why no legal system can daim to be rational and systemütic, 

and . . . "one is the piecemeal historical process by which legal systems are constructed. . . . 

The other is the not fully controllable aggregate effect of the multiplicity of reglementary 

sources and arenûs of action" (Moore 1978: 3). 

Pospisil (1978) cstegorizes laws into two - customary and autho~tûnan, and these 

exist in both complex and primitive societies. The differences between the two are 

quantitative rather than qua1 itative. Customary laws according to Pospisil pertain to ru les 

which are neither written nor codified, and have been in usage since time immemorial. 

Memben of the community have intemalized cornmitment to the rules. People who 

violate customary rules have a tendency to feel guilt or shame hence he posits that 

"conformity to a customary law is achieved mainly through an intemal psychological 

mechanism rather than through extemal pressure, punishments. or ihreats" (Pospisil 

1978: 64). On the other hand authoritarian Iûws are found in hieruchical societies. The 

laws are impositions on the people by extemal power often against the will of the 

majority. Cornpliance to the laws is therefore achieved through coercion. 



Hoebel (1967) insists that every society has laws regulating the people's behavior. 

Al1 laws have certain essential elements in common which are, the laws proper frame of 

reference. Al1 Iüws are geared towards the regulation of human conduct, and as such have 

a social bais. If any distinction is to be made, we should speak in terms of primitive law, 

archaic law and modem law reflecting the lrws in preliterate, ancient, and modem 

societies respectively. Hocbel ( 1967) disagrees with the Austinim definition of Iaw and 

posits that the law Austin defined does not obtain in any known society. He insists laws 

derive from people's experience rather than logic. k g a l  noms like any other social 

noms are products of experience and selection. No law exisrs in a vacuum. Every law is 

aimed at preventing or redressing a particular mischief or h m  to society. Every society, 

primitive or civilized has their legal system, which has its peculiar jura1 postulates. Otis 

Lee's ( 1946) legal theory sums up the Hoebelian argument. 

I .  Every culture. society, and in fact every group, no matter how restricted, 
represents a limited selection from the total of human potentialities, individual and 
collective. 
2. The selection tends to be made in accordance with certain dominant values 
(postulates) basic to the group. 
3. It follows that every stable group exemplifies a more or less complete and 
coherent pattern, structure, or system of relationships. 'The quality of a society will 
Vary with the quality of its basic values ... with their suitability to its needs and 
circumstances; and with the consistency and thoroughness with which they are 
worked out" (as cited in Hoebel 1967: 17). 

Af'ican Curtomury Law8 and Human Rights 

African indigenous systems of conflict resolution are used to examine African 

perspectives on justice, human rights. and social control. As noted in the section that 

reviewed the debate on law and custom, the objective is not to resolve the issues raised by 



observers, but rather to review the key issues in the debate. It is noted that issues of 

custom, law, human rights status and definition remain a dynamic and continuous one. 

The issues thai the concepts address seem universal, in the sense that some of the values 

which form the basis of humûn rights are shared by different societies, even if there an 

variations in conception and practice due to differences in culture and level of 

technological development. In this respect. niany would agree with Gyekye ( 1 996) that 

triditional African societies had their own conceptions of human rights. According to 

Gyekye, the concept of human rights in traditional African society is situated in notions of 

human dignity and integrity. Everyone is important and makes meaningful contributions 

to community well-being. The social and political institutions of traditional Africa gave a 

foundation for the practice and expression of human rights. and the protection of the 

individual's rights. such as 

the right to freedom of speech. the right to political participation, including the right 
to remove rulers. the right to practice one's own religion. the right to food and 
protection against hunger, the right to the use of lineage land and thus the right to 
work. the right to own private property, the right to receive a fair trial and thus to 
receive justice ... 

The concept of human rights. according to Freeman (1995:25), 

affirms two fundamental principles of Western liberalism. The first is that the 
human individuai is the most fundamental mord unit. The second is that al1 human 
individuals are morally equal. These two principles express a cornmitment to 
egalitarian individualism. 

The state as the duty-bearer, according to Freeman. is obliged to respect and protect the 

human rights of individuals within its polity. The state. according to the French 

Revolution of 1789, notes Mahmud (1993). is a political association whose objective is 



the 'conservation of the natural and indienable rights of man'. Hence, human rights. 

according to. Cranston (1973) is regarded as a "twentieth century concept for what was 

referred to as natural rights or the rights of man" (cited in Motala 1989: 374). The concept 

of human rights addresses fundamental human needs. regardless of race. sex or culture, 

and as such is universal. 

Lauren (1998). however. argues that concerns for human rights are as old as 

humanity. Philosophers have, for centuries. been concerned with the nature of humanity. 

interpersonal relationships. and the position of individuals as members of groups. 

Inquiries into the meaning of social justice. the relationship between the govemors and 

the govemed. and the roles of political authorities in the protection and promotion of 

individual and group rights are undertaken in this endeavor. As Lauren (1998: I 1 )  points 

out, 

.. . philosophical positions ex pressing respect for the dignity of each person. 
protection of individuals, rthical behavior toward others. social justice. and law or 
rules above arbitrary power crn be found in other areas ranging from the Middle 
East and Africa to pre-Columbian civilizations in the Americas. 

All societies have grappled with these human rights issues. In ancient China for 

example, the philosopher Mo Zi, who founded the Mohist school of moral philosophy, 

explored the responsibility of the individual to other members of hisher community. His 

writings emphasized self-sacrifice and duty, not only to one's family members, but to 

humanity as a whole. Further, Mencius, motivated by the teachings of Confucianism. 

explored the concept of hurnan nature. Man, he wgued, is inherently good. Man's 

goodness though needs nourishment for it to flourish. In this regard, he came up with the 

idea of the mandate of Heaven. which emphasized accountability and benevolence on the 



part of the leadership. Where the well-king of the people are not served by the political 

leadership, the dynasty's mandate was withdrawn. Rebellion by the people was a 

justified course of action if the govemors failed to \ive up to the expectation of the people 

and failed to relinquish power. It is the concem of the individual's rights vis-&-vis the 

community's political leadership that led Mencius to proclaim that the "individual is of 

infinite value, institutions and conventions come next. and the person of the ruler is of 

least significance" (cited in Lauren 1998: 10). Further supporting the supremacy of 

individual rights over that of the govemment, Hsun-tzu. another Chinese philosopher, 

stated that "In order to relieve anxiety and eradicate strife. nothing is as effective as the 

institution of corporate life based on a cleÿr recognition of individual rights" (ibid.). 

King Hammurabi of üncient Babylon. in ncknowledgment of the individual's 

inherent rights, emphasized the pnnciples of the nile of law and equality before the Iüw in 

the nation's legal codes. His office not only promoted the individual's rights. but was 

ülso the chief custodian of the peoples' rights. Anyone whose rights have k e n  violated 

was encouraged by King Hammurabi to seek redress from his office and the law. He 

admonished thus: "let the oppressed man ... come into the presence of my statue .. to 

seek equal protection of the IPW" (cited in Lauren 1998: 10). Lûuren contends that in early 

Sanskrit writings from the Indian subcontinent, it was the govemrnent's responsibility to 

cüter for the well-king of the citizenry. As such, "no one in his dominion should [be 

allowed to] suffer ... either because of poverty or of any deliberate action on the part of 

others" (ibid.). This position highlights also the economic rights of the individual in 

society. Asoka, a third century B.C. lndian leader, decreed that al1 members of his 

community should enjoy extensive righis. including that of frcedom of worship. 



Guru Gobind Singh, the Sikh leader, had a broader vision of human rights. He 

advocated the emancipation of al1 oppressed people everywhere, and was strongly 

opposed to discrimination based on caste, enjoining his people "to recognize al1 the 

human race as one" (huren 1998: 11). In a like manner, Sultan F m k h  Hablul Matin, 

inspired by the human rights visions of Cyrus the Great of the Persian Empire who lived 

more than two thousand yeiirs ago, wrote: 

For he, it was who, with supreme insight. 
Launched an Empire based not on physical might 

But on the vision of a farniiy of nations 
Linked by bands of Humanity, tnith, and right 

(cited in Lriuren 1998: 1 I ) 

Cyrus the Great's visions of "a fümily of nations" seemed to have anticipated an 

association of Nations for the protection of human rights like the United Nations. 

A tenth century Islamic philosopher, Al-Farabi, according to Lauren (1998) 

espoused his vision of hurnan rights in his book "The Oitrlook ofthe People ofthe City of 

Virtue." He envisioned a society of mords where the individual lived in peace, harmony 

and love with other rnembers of hislher community. As anticipated, ancient African 

societies had their own perspective of human rights. The relaiionship between the 

individual and hisher political authority wûs clearly defined. and these ideas and values 

are found in proverbs and folk \ores. The Akan ttibe of Ghana. conscious of the dangers 

of power and ineguality in society espoused equdity and sensitivity to the rights of others. 

They warned that "One should not oppress with one's sim or might" (Lauren 1998: 1 1). 

The Burundi people believed in the equality of al1 people, and this is expressed through 

their proverb that "hana [Gd] creates men and draws no distinction between them" 

(ibid.). Human rights are inherent, and leaders, without solicitation, should grant it to al1 



without prejudice. An ancient Djenna-Songhai maxim insists, "You should not [have to] 

solicit what is yours by right." 

The United Nations and Human Rights 

Hitman riphts were not n .free  fi. Thev were on. won bv lor~g.  hard struggle. 
This struggle, with a11 the efforts and sacrifwes ihat it dernanded, was incvitable: 
respect for ir~îïivid~cal rights, when it passes from theory to practice, entails conflict 
with certain interests und the ubolirion of certain privileges. Men end wonten 
everywliere sliould be familiur with the drumutic incidents - well-known rrnd 
obscure - of ,la con quesi which has been lurgelv achirved through the heroism of the 
noblest of tlreir fellows - UNESCO 

Human rights are both a cultural and value laden concept, which symbolizes 

rights, which ü person is entitled to for no reüson other thm his or her humanity. The 

concept of human rights assumed international status with the emergence of the United 

~at ions '  ' Universal Declaration of Human Rights on December 10th. 1948. whose 

objective is to act "as a comnion standard of achievement for al1 peoples" (cited in 

Alderson 1984: 9). The United Nations Declaration of Hurnan Rights consists of two 

major parts. The first part. ais0 known as the first generation of rights, protects the 

individual's civil and political rights, which include the right to life, freedom from torture 

and inhumnn ireaiment. the right to liberty and secunty, equality before the Iaw, and 

freedom of thought. The Covenant on 

to as the second generation of rights. 

second generation rights protects such 

Economic. Social and Cultural Rights is referred 

According to the UN Bill of Human Rights, the 

nghts as the right to work, the right to favorable 

" The United Nations Organimtion was f o d  in London in 1945. Its objective is to check and promote 
humrin rights agenda al1 over the world. It is dso to guide against a repeat of the reckless abuse of human 
righîs witnessed during the Second World War. 



conditions of work. the right to social security, the right to education, and the highest 

attainable standard of physicd and mental health. The focus of the first and second 

generation of rights is on the individual as a human being with indienable rights. and 

with integrity and dignity. Moskowitz observes: 

Because there is but a single definition of man. so there cm be but a single measure 
of man ... Its dimensions are the fixed drives of human nature and al1 the elemental 
pleasures and pains of the flesh; the human spirit. with al1 its intuitions. feelings. 
fantasies and impulses. which seek the good. the true and the beautiful: and the 
power of the human mind, which is the basis of man's claim to dignity and worth, 
to freedom and justice (cited in Mahmud 1993: 487). 

The African Charter of Human and PeopIes9 Rights 

The African charter" of Human and Peoples' Rights highlights the cultural value 

of human rights. It is a regional initiative for the promotion of human rights thüt is 

relevant to Africa. The African Charter reflects an African world outlook. legal 

philosophy and African collective development needs. it is referrcd to as the third 

generation rights. Its emphasis is on the protection of national rights, rather than 

individual rights. As such, the rights listed for protection by the Charter include the rights 

to self-determination, liberation, and equality of al1 peoples; the right to international 

peace and security: the right to use one's resources; the right to development: the right to 

satisfactory environment and the right of national minorities. The justification for the 

" Thc Afiiçan Chûncr on Human and Peoples' Righu came into force on ûciober 21. 1986 upon 
ratification by a simple majority of member statcs of the ûrganizrition of African Unity (OAU). It is  dso 
referred io iis the Banjul Chmer because the final dmft w u  adopted in Banjul, the capital of Gambia. The 
Charter w;rs first adopied in 1981 by the 18th Assembly of Heads of Siate and Govemmnts of the, 
Organizaiion of African Unity (OAU). The African Commission on Human and Peoples' Rights, known as 
commissioners, are eleven in number, and ;ire elected by the OAU secret ballot for a six-year term and serve 
in their own personal capacities, and arc ihe sole implementing organ of the Ch;uzer. 



preference of national to individual rights, and to development, according to Robertson 

( 1982), is because 

the economic development of underdevelopd countries is necessary for their social 
well-being and political stability, without which ihey cannot ensure effectively the 
civil, political, economic, social, and cultural rights announced in the major 
international texts and that iherefore the "right to development" is a human right 
(cited in Mahmud 1993: 488). 

Another important principle of the African Charter is 

upon the individual towards the State and community. in 

communal ethics. 

that it imposes duties 

line with the African 

Human Rights in Pre-Colonial Africa 

There are daims that pre-colonial Africa had no concept of human rights, and so 

could not prüctice human rights. Human rights are only achievable through liberal 

regimes, since they are product of Western culture. These views are liscribed to Maine 

(1889) who argues that in pre-colonial Africa, niles of social conduct could not be 

differentiated into law and custom. hence the rules were oppressive. Further. Durkheim 

(1966) argues that there are ideally two types of society, namely, mechanical and organic. 

In societies chûractenzed by mechanical solidarity. members of the society are highly 

integrated through iheir cultural and functional similarities. Mechanical soliduity 

prevailed in pre-industrial societies, and religion and law worked together, with little or 

no differentiation between the two. Mechanical solidarity societies as Durkheim 

described them were closest to acephalous societies. while his organic solidarity describes 

European societies with centralized state systems. Above dl. Durkheim insisted that the 

law that prevailed in societies characterized by mechanicd solidarity was basically 

88 



repressive. Contemporary human rights pdance. therefore. implies a lack of human 

nghts in presolonial Afnca. 

Donnely ( 1984) argues that the concept of human rights was non-existent in pre- 

colonial Africa. He States, "recognition of human nghts simply was not the way of 

traditional Africa. with obvious and important consequences for political prüctices" 

(p.308). Earlier. he argued that, "even in mmy cases where Africans had personal rights 

vis-h-vis their govemments. these rights were not bitsed on one's humanity per se. but on 

membership in the community. status or some other ascriptive chüracteristics" (p.304). In 

this respect. according to Donnely (1984). hurnan rights. is a Western invention. To 

justify his claim. he distinguishes human rights from human dignity. He defines human 

rights as a right, which is inherent in an individual for the simple reason of his/her 

humanity. On the other hand. human dignity obtains in situations where the rights of the 

individual are dependent upon hisher membenhip of a prrticular communi ty. hence 

ascriptive status. 

Gyekye (1996). Motala (1989) and Busia Jr. ( 1994) note that the concept of 

human rights was not alien to pre-colonial Africa, and that human rights was deeply 

rooted in African cultural values. Gyekye (1996). drawing from his Akan (of Ghana) 

culture, observes that the African conceives of the individual as endowed with dignity. 

and believed in the sanctity of human life. To underscore the belief that al1 human beings 

are equal, which are ends in themselves. Gyekye cites an Akan maxim that "al1 human 

beings are c hildren of God; no one is a child of the earth" ( 1996: 150). Gyekye notes that 

the Afncan believes in human dignity, which is an expression of the naturd and moral 

rights of the individual. The individual's right must be appreciated within a communal 



context. This is because the group or community rights or interests generally override that 

of the individud. However. the individual's membership in r community does not rob the 

individual of his or her dignity, and by extension. the individual's rights. Further, Mutua 

( 1995) argues that the emphasis on individual nghts in Westem societies is connected to 

their peculiar historical experience. which Africa lacks. As such, the pursuit of individual 

rights is neither natural nor universal. The emergence and dominance of the state in 

social control in Westem societies atomized and alienated the individual both from 

society and the state. hence the need to seek its protection. On the other hand, African 

states developed differently, for it was imposed through colonialism on ethno-political 

communities. Cover notes. 'The rise of the modem nation state in Europe and its 

monopoly of violence and instruments of coercion gave birth to a culture of rights to 

counterbalance the invasive and abusive state" (cited in Mutua 1995: 342). 

John Locke in his Two Treatises of Govemmenr reitentes the social contract 

whereby individuals in society concede some of their rights and powers to a sovereign in 

retum for their protection. Mutua (1995342) notes that this power is conditional and 

dependent on the state's duty to "protect individual rights and freedoms from invasion 

and to secure their more effective guarantee" (cited from Donnel y 1990: 34). When 

governments fail to protect individual rights. they lose their legitimacy. As such. the 

emphasis on individual rights by Westem societies derive from European history and 

world outlook. hence they view human rights corpus rnerely as "an instrument for 

individual daims against the state" (Mutua 1995: 341). 

Motala (1996) counters that in traditional Africa, as well as in modem Africa, the 

individuai was neither autonomous nor alienated. The individud was always a member 



of an extended family or communiiy. Membenhip of the extended family or community 

bestowed the individual with rights and duties. According to M'Baye and Ndiaye (1982). 

"within the framework of the group, the individual enjoyed freedom of expression. 

freedom of religion. freedom of movement, freedom of association, the right to work, and 

the right to education" (cited in Motala 1989: 38 1). However. according to Motala. 

failure to conform to the noms of society could jeopardize the rights of the individual. 

This could occur because, as Marashinge notes. freedom of thought, speech and beliefs 

were considered communal rights. Other conditions for enjoying these rights were 

guided by the "principle of respect", according to Mmhinge. Respect involved respect 

for oneself and for othen. Respect for othea varied according to age, ability, and sex. 

Respect for others was "very much a part of the normative structure of the legal system. 

and deterrnined the extent to which freedom of speech could be expresse&', according to 

Marashinge (cited in Motala 1989: 382). Moiala justifies the limitation on freedom of 

speech as similar to what obtains in al1 societies - it is not absolute. 

In traditional African societies, according to Gyekye (1996) and Motala (1989). 

the individual's right to food was respected and protected. Everyone had access to land. 

since land was owned both pnvately and communally. Everyone was encouraged to 

work. and idleness cmied a social stigma. African societies k ing  gerontocratic. the 

elders are the custodians of the community wealth. The elders, as custodians of the 

community land. administered the land to the best interest of the lineage or community. 

Old age is deferred to in recognition of the contribution and wisdom of the elders. 

Besides, everyone will get old and enjoy the same status. However, it is important to note 

that the elder does not own or control the community land, but only held it in t ~ s t  for the 



lineage or community. An abuse of the position could result in replacement and or denial 

of other privileges. Again, land is not a marketable commodity, and so the individual had 

the right to use the land for the production of food and development for residential 

purposes only. 

Notably, Gyekye ( 1996) and Motala ( 1989) observe ihat traditional African 

societies were democratic and egalitarian, and allowed for the participation of all adults in 

the decision-müking process. Even in communities with chiefs. decisions are reached 

only after full consultation with comrnunity members. All participating adults were free 

to express their opinions on issues before decisions can be reached. Again, al1 decisions 

were reached through a consensus. No one is punished for holding opposing views on 

issues. and no attempt is made to suppress any voice. In some cases, decisions on issues 

are deferred until al1 the constituting members or groups of the community are 

represented. Sithole aptly sums it up: 

Things are never settled until everyone has had something to say. African 
traditional council allows the free expression of d l  shades of opinions. Any man 
h m  full right to express his mind on public questions (cited in Gyekye 1996: 153 
(emphûsis in original). 

Gyekye (1996) further observes that the individual can assert his or her civil and 

political rights against violation by the state. This was a recognition by African peoples: 

that people entrusted with power are capable of abusing it. As such, assertion of political 

rights. have sometimes led to the nmoval of autocratic or corrupt leaders from office. 

This practice is geared towards safeparding the individual's dignity, which is generally 

referred to as Afncan humanism. according to Motala (1989). In this regard, "torture, 

killings, and other abuses would be objectionable in terrns of Africa's own traditional 



standards of human rights" (Motala 1996:387). Human rights, therefore, is not purely a 

Western invention. Neither did the concept of human rights originate from any part of 

the world, or from liberal democracy. as postulated in some quarters. Arguably, al1 

peoples of the world do not assent to the same basic values and beliefs, but what is cenain 

is that every society has been concemed with the notion of social justice, the relationship 

between the individual and hisher political authorities. As Roberts and Memlls (1992) 

point out, "the struggle for human rights is as old as [world] history itself, because it 

concems the need to protect the individual against the abuse of power by the monrrch. the 

tyrant. or the state" (cited in Lauren 1998: 1 1 - 12). 

SociaüPolitical Organizations in Pm-Colonial Africa 

To further appreciatc the mechanisms of social control and the status of human 

rights in pre-colonial Africa, some understanding of the nature of the prevailing social 

organizations is imperative. lnforming this approach is the conception of human rights, 

which many have described as a 'negotiated package'. In other words, it is a process 

whereby the ruled bargain with rulers over rights and the extent of the powers of the 

sovereign. Basically, human rights, is about limited govemment. Human rights is 

concerned with the relationship between people and their political authority. It nises 

questions about the responsibility of the political authonty with respect to the protection 

of the individual and the scope of the claims that the individual cm make from hidher 

sovereign. In sum, "... it is protections against arbitrary deprivations of life and liberty; it, 

therefore, includes notions of due process (ir., fair trial, right to confront witnesses and 

present evidence, appeal, etc.)" (Pena 1994: 2 12). Further, Lauren ( 1998: 1 1 ) asserts that 



"the issue of human rights addresses age-old and universal questions about the 

relationship between individuals and their larger society, and thus is one that has k e n  

raised across time and across cultures." 

To evaluate the extent to which human rights were recognized or violated in pre- 

colonial Afnca will entail inquiring into the mechanisms of rulership. The social history 

of Africa falls into three classical periods: the pre-colonial, colonial, and post-colonial. 

To evaluete hurnan rights status in pre-colonial Africa, some understanding of the 

poli tical organization of pre-colonial African societies is important. Or as Mürxian 

theorists would put it. the examination of Iaw presupposes questions of state. ideology 

and the class struggle. 

Elias ( 1962) categorized African pre-colonial political organization into two broad 

groups. Africm societies in the first group had a centralized political authority. 

'administrative machinery* or 'judicial institution.' Societies in this group are generally 

heterogeneous according to Elias. but defer to one political superior, usually the 

'Parümount Chief or the 'King-in-Council.' Societies in this group are the Zulu, the 

Ngwato. the Bemba, the Bayankole and the Kede. These societies comprise several 

ethnic groups, which explained the necessity for the use of force to hold them together. 

There are class distinctions based on wealth, privilege. and status and the "incidence of 

organized force which is the principal sanction in a society based upon cultural and 

economic heterogeneity" (p. l 1). Elias found that the Zulus and Bemba kingdoms are 

exceptions to this nile. for they are culturally homogenous. 



The Ashanti of Ghana 

The Ashantis of Ghana are a good example of societies with a hierarchical 

political arrangement. According to Busia Jr. (1994), the social organization of the 

Ashanti is based on kinship and lineage networks. The political body was centered around 

the kinship system and the heads of the various lineages. The Ashantis operated a federal 

system of govemment that comprised about twenty-two chiefs (petty kings). The political 

authority rested on the king, together with the other paramount chiefs who constitute the 

'Ashanteman' council. The head of the council remained the king. whose headquarters is 

in Kumasi. The council. as the major authority, had power to maintain law and order. It 

also had the authority to declare war and also enter into treaties with other tribal groups. 

Each member of the council had a different role. Next to the King who had executive 

powers is the Prime Minister. Each of the other councilors mmaged a portfolio like 

finance, public relations. and so on. Two other offices wonhy of note are the heüd of al1 

the women within the federal system known as the 'Queen-mother' and the head of the 

youth whose office has no political significance. 

The King-in-council held coun to try both civil and criminal cases. The cases 

brought before the king were of two kinds, nûmely the public and private. Homicide and 

treason, for example. are tried in the King's supreme court. Other cases like adultery, 

slander, and assaults, are handled as private cases wiihin the lineage units. 

The office of the King is an elective one. Eligibility, however, is limited to 

members of the royal fiimily. The Rime Minister acts in the event that the incumbent 

dies, abdicates his office or is deposed from power. The Queen-mother. as the head of 



the royal family. is constitutionally empowered to nominate a candidate for the office of 

the king. 

Busia (195 1), according to Busia Jr. ( 1994). observes that the King did not rule 

for life, and that he remained in office for as long as he enjoys the good will of his people. 

Any of the King's subjects has constitutional rights to institute impeachment proceedings 

against the king. The case succeeds if the applicant is able to convince the majority of the 

councilon that the king has breached his oath of office. However. if the case fails. the 

applicant could pay with his life. 

The Igbos of Nigeria 

In the second category are African societies w ith a decentralized pol itical 

authority. Societies in this group include the Logoli. the Tallensi. the Nuer and the 

1~b0s.l' The system had certain intemal mechanisms for the maintenance of law and 

order. and also for the enforcement of political decisions. The lgbo people of Nigeria are 

a good example. The Igbos had no political arrangement that could be called a 

federation. a confederacy or state. When there is a case or matter thrt affect the whole 

village groups. representatives of the villages meet in a general assembly. Jones (19655) 

notes that no village "could be bound by a law or decision made ai  a meeting in the 

absence of its representatives" (cited in Uchendu 1965: 45). Al1 persons, including the 

'' Some traditional Igbo societies have constitutional monarchy. Uchendu (1965) lis& the Onitsha. Agbaja. 
and the Aro-Chukwu as few of the Igbo societies that were not completely acephalous. Howcver, the 
villages in these cornmunities remained autonomous and leadership was exercised through the Council of 
Elders. Further, the participatory democracy luid egalitaian outlook of the people were not affected by the 
hiemchical socio-political arrangement. It is noted however, that at certain levels of political discourse, 
women and children were not allowed full participation. 



villages, had equal rights and privileges. Decisions reached ût these general meetings 

were through consensus, which was essential as sanctions against recalcitrant penons or 

groups were rarely forcefully enforced. All had û voice in these meetings, even though 

the elders, especially the ruling age grade. wielded a lot of influence. At the village level, 

however. what obtains can be considered a direct democracy. All adults. including men 

and women, are represented. It is important to point out that the talks are. dominated by 

men. Women talk only when they are directly involved. either üs witnesses. plaintiffs or 

defendants. The set-up is aptly summed up by, Uchendu ( 1965: 46). 

The piciure of the Igbo political community which emerges from these settings is 
one that is territorially small enough to make direct democracy possible at the 
village level as well as representative assembly at the village-group level; and in 
which there are leaders rather than rulers, and political cohesion is achieved by 
rules rather than by Iaws [sic] and by consensus rather than by dictation. 

In Igbo society. the middle-age grades make up the Council of Elden. and they are the 

major authority in the town and constitute the traditional government. The society is 

relatively rgalitarian, as such, the chances of an individual's rights king violated is 

minimal. Again, most social and political activities are cmied out either through the age 

grade. family groupings and the lineage, so that the individual's rights are better 

protected. The powen of the elders are well defined and limited with sufficient breaks 

such that the individual's rights are not encroached upon. 

Depending on the task at hand, a capable individual could emerge to direct the 

course of events. Such an individual, as against collective leadership of the elders. only 

lasts for the duration of the event. For example, in Afikpo there have been cases where 

hippopotamuses were terrorizing villagers, sometimes leading to their evacuation. in one 



occasion, a brave man organized other men to attack and kill the beast. The community 

honored the individuai with the title of the 'hippo killer.' An individual leader can also 

emerge in times of war or other emergencies. Basden acknowledging the collective 

leadership of Igbo people posits: 

In times of emergency a dominating character automatically came to the front, and 
the people accepted him as leader until the trouble ceased. He then reverted to his 
former position in common with other citizens. Nor were any hereditary rights 
attached to the erstwhile leadership; the basic principle of no niling families in 
iboland remained inviolate. Where suc h prerogati ves are beginning to appear, they 
are the fruit of modem innovations; they are really contraventions of native laws 
and custorns (cited in Arnadi ( l982:96). 

Discussion 

Maurice Cranston defines human rights as "universal moral rights, something of 

which al1 men everywhere, üt al1 times ought to have and something of which no one may 

be deprived without grave affront to justice" (cited in Motala 1989: 376). Cranston 

believes human nature is essentially the same hence he insists human rights are universal. 

The concept of human rights as we have it today, he observes, is a twentieth century 

creation. It derives from what was earlier "referred to as naturai right or the rights of 

man" (ibid.). Lauren argues the concept of hurnan rights is not a Western creation. 

Neither is. human rights a tweniieth century creation. Lauren posits: 

early ideas about genenl human rights thus did not originate exclusively in one 
location like the West or even with any particular form of govemment like liberal 
democracy, but were shared throughout the ages by visionaries from many cultures 
in many lands who expressed themselves in different ways ( 1998: 1 1 ). 

Alderson ( 1984) traces the origin of human rights to 12 15 when the English King 

John signed into law a document known as the Magna Carta. The notion of human rights 

was expanded and strengthened by the 1689 Bill of Rights which was drawn up to form 



the basis of parliamentary democracy in England at the end of the Civil War. This was 

preceded, according to Anderson, by the 1640 and 1679 Habeaus Corpus Acis which 

drew up a legal remedy against 'arbitrary detention or imprisonment'. These documents 

are said to have influenced the American Declmtion of independence of 1776, and the 

French Lkclarations of the Rights of Man of 1789 and 1793. The concept of human 

rights rlso follows the rule of law doctrine that states that al1 men are equal before the 

law. 

Eze (1984) observes that al1 societies recognize human rights. Yet. its manner of 

conceptualization may Vary across different cultural settings. He asserts that pre-colonial 

Africa had a system of Iüw which is similx to the systems of Iaw in Western states. Eze 

cautions that 

. . . in most traditional Atiican societies the law existed outside the framework of a 
state in the modem sense. Obedience to the law w u  maintained through custom 
and religion as well as established patterns of sanction. These pre-colonial African 
societies had a high level of organization in which political. economic, and social 
control wils maintained (cited in Motala 1989:379). 

We also note from the Ashanti legal system, as outlined above, that there was a clear 

differentiation between public and private offenses. Writing about the Ashanti, Ratrtay 

(1929) notes that murder and rape, for instance, came under public offense. The 

significance of this in human rights tems is that the political authorities of the Ashanti 

society recognized the individual's right to life. Elias (1962). in support, notes that not 

even the lives of the so-called slaves could be taken at will. Elias further observes that an 

individual does not lose his right to life because of his or her membeahip in a particular 

family, clan or lineage. The convicted murdenr faces the punitive sanctions of the Iaw. 



No other member of his or her fmily, clan or lineage is punished in his or her place. 

This is an indication that a certain level of individualism was recognized by the society. 

As noted above, an individual could institute impeachment proceedings against a King. If 

it is proved that the King breached his oath of office, then the King's deposition will be 

effected. Even the claim that women and outsiders within the Africsui cultural and 

political systems had no rights have been refuted by the fact that a woman occupied one 

of the highest office in the Ashanti Kingdom. Rattny (1929) cites an instance when a 

woman held the overall power in the Ashanti federation. Elias ( 1962) funher observes 

that foreigners were allowed almost al1 rights except that of holding a political office. He 

insists that pre-colonial African societies were even more accommodating of immigrants 

than some of our so-called liberal states. In sum, Wai ( 1979) states: 

in the traditional setting Africans had the right to remove chiefs who acted 
arbitrarily or ruled dictatorially in complete disregard of 'constitutional checks' .... 
Africans participated in the process of decision-making through recognized 
c hannels and institutions. Discussion and those who dissented from the majoriiy 
opinion were not punished ... there was clear conception of freedorn of expression 
and of association (p. 1 16-7). 

Kaunda (former President of Zambia) contends that the African conception of 

human rights was humanist in orientation. Kaunda describes Africrn humanism as 

follows: 

The tribal community was a mutual society. It was organized to satisfy the basic 
human needs of al1 its mernbers ... individualism was discouraged ... Human need 
was the supnme criterion of behavior ... social harmony was a vital necessity ... 
Chief and tribal elders ... adjudicated between conflicting parties ... and took 
whatever action was necessary to strengthen the fabric of social life (cited in Motala 
1989: 381). 



Nahum (1982) declares that African hummism gave rise to humanitarian laws in 

Africa. In war, for instance, complete destruction was not allowed. There were unwritten 

rules that regulated war practices. An instance of this is that battles lasted between 

sunrise and sundown, and no wars were to be fought during ploughing and harvesting 

seasons. Again. only men were involved in war, and maltreatment of enemy caîualties 

and prisoners of war was not allowed (ibid.). 

The Igbo societies as described above were relative1 y egalitarian. dernomtic and 

had a remarkable sense of justice. As such. al1 rnembers of the comrnunity participrited in 

the decision-making process. In Igboland, land was either owned by the community or 

the, lineage; as such. there was no "leisured class of land owners" (Motala 1996). 

Everybody had equal access to the land and was expected to cultivate the land and 

produce food for hidher self and the family. hnds could only be leased, not sold. 

Another reason cited by Donnely and Howard, according to Mutua ( 1  995). for the 

non-existence of human rights in pre-colonial Africa was that the individual in certain 

circumst;inces was never left alone, for that value is central to the concept of human 

nghts. Mutuü. in response, observes that Donnely's and Howard's position lack intemal 

consistency and displays ethnocentrism and moral arrogance. Mutua insists that human 

dignity, the bais of human rights, is inherent in al1 societies. That human beings are 

accorded special status worthy of protection, which distinguishes humans from animals, 

attests to that. Femyhough (1993). in support, noies, 

Thus Donnelly and Howard contend that in pre-colonial Africa, as in most non- 
Western and preindustriai societies, fonns of social and political organization 
rendered the means to attain human dignity primarily through duties and 
obligations, often erpnssed in a communally oriented social idiom and realized 
within a redistnbutive economy. Yet both reject with unwarranted emphasis the 



notion that in the search for guarmtees to uphold human life and dignity precolonial 
Africans formulated or conelated such claims to protection in terms of human 
rights (cited in Mutua 1995:358). 

in traditional Africa. as in al1 societies, there are sometimes contradictions 

between the ideal and the practice, as it relates to human rights. There were cultural 

practices that denied individuals or graups human dignity and human rights. Hobley 

( 197 1 ) ta1 ks of trial by fire or water ordeal by the Akamba people. A suspect could. in the 

fire ordeal. be asked to lick a red-hot sword to prove his or her innocence (cited in Mutua 

1995). In Akan society, according to Wiredu. a common citizen's life could be taken 

when a chief died. The justification for this practice was that the chief needed somebody 

to attend to him in his joumey to the land of the dead (Mutua 1995). Mutuû, also citing 

Wiredu. notes that women were denied access to decision-making political institutions in 

the Akan society. The gendered division of labor memt that women were responsible for 

childcare and housework. while men handled secunty and govemance of the community. 

Again. non-adults or minors were not allowed voices in the public sphere. Mutuü, 

however. reminds us thüt every culture cmied the burden of this "duality of the good and 

the bad" (p.354). 

To conclude. it is reiterated ihat the issue of human nghts did not originate from 

any single nation. geographicai area or people. Human nghts are not a product of only 

one political system either, including that of liberal democracy. Human rights questions 

are about the relationship between the individual and the larger society or political 

authorities. Philosophers of al1 societies were concerned about the nature and outcome of 

this relationship, despite the beliefs and values of the people concerned. Issues of human 



rights underlie other issues. such as the notion of social justice and individual liberty and 

well-being. Human rights, thenfore, is not a Western concept. As Lauren (1998: 120) 

points out, "What the West did provide. however. was not a monopoly of ideas on the 

subject but rather much greater opportunities for visions such as these to receive fuller 

consideration, articulation, and eventual irnplernentation." Having laid out the theoretical 

framework of the study, an examination of the methods applied in the study will be set 

out in the next chapter. 



C H A r n R  4 

IV. RESEARCH METHOD 

When researchrrs treat persons us objects, they learn only about their physical movonent 
as physical objects. When resrarchers treat persons as organisms, they leam only about 
thrir basic needs and their rejlrxes. However, wlten researchers treat those whom th- 

rescarch as pcrsons. then t l i q  are niore likely ro itncover undersraridittgs whi~*lr dru 

rekvant to the humun condition und therefure contain practical value - Hunt ( 1  992: 114) 
as cited in Sommers ( 1  995: 9). 

Introduction 

The examination of the Afikpo indigenous systems of conflict resolution is the 

focus of this study. Specifically. the study seeks to critically examine the Afikpo 

indigenous political and social institutions that function as channels for conflict resolution 

and social control. Further, the study seeks to understand the Afikpo peoples' institutions 

and processes of conflict resolution. their perspectives, and experiences of the justice 

making-institutions and processes. A description of the institutions of conflict resolution 

and its processes in Afikpo is given. and the perspectives and experiences of residents 

inquired into. A review of other relevant studies is undenaken as part of the analysis. It is 

also important to note that there is great overlap between the analysis and description of 

the institutions and processes of the research. Under structure and processes. the 

following issues will be inquired into: 

- the different institutions for justice-rnaking and the issues they handle 

- processes of law-mting and social control 

- how and why these indigenous institutions cwxist with state agencies of social control 



- the system's recognition of gender inequalities and imbalances 

- the challenges facing the Afikpo system of conflict resolution 

Funher, the study inquires into the Afikpo people's 

- definition of crime and deviance 

- concept of justice (when, for example, justice is done or miscmied) 

- views conceming the community 's processes and mechanism of conflict resolution 

(their perception of the strengths. weaknesses and limitations of the system) 

- view of the basis of lcgitimacy and authority of the system 

- view of the future of the system 

- the role of womrn, their perspectives, interests, and priorities in the conflict resolution 

system 

- to outline any possible reforms for improving the delivery of justice services. if any 

- view of state-sponsored systems of conflict resolution in the community 

Ultimately. this study inquires inio the Afikpo belief systems and social structure that 

legitimize and sustain this system of conflict resolution. 

Several ethnographie research techniques were employed in this study. The 

underlying reason for employing this research strategy is  the belief that a social or 

political process such as democracy or justice must be studied in intirnate detail. In this 

respect. Uchendu (1995) notes that the observer must irnmerse hiMerself in the 

situation, which he calls the idiographic approach. The researcher seeks to have a first- 



hand knowledge of the process. Uchendu argues that the nomothetic14 significance of the 

study is not lost, for the study is always guided by. universal laws and concepts. In 

support. Griffiths ( 1996:206) observes that to do justice to a study of a culturally-derived, 

holistic system of conflict resolution, several research methods may have to be employed. 

. . . community-based, restorative justice initiatives provide non-adversarial forums 
for responding to criminal behavior. increase community participation in and 
control over the response to crime, and provide a holistic context within which the 
causes as well as the consequences of criminal behavior for victims. offenders. and 
the community can be addressed (emphasis added]. 

Combining several research methods is preferred over other approaches, because 

each approach has limitations that can be partially compensated for by other approaches. 

Employing several methods in research is known as triangulation. Babbie ( 1995: 106) 

notes the value of this approach: "... each research method has particular strengths and 

weüknesses. there is always a danger that research findings will reflect, at least in part. the 

method of inquiry. Ln the best of al1 worlds. your research design should bring more than 

one research method to bear on the topic." 

Given the complexity of the issues examined in this study, several research 

methods were employed to obtain data, including participant observation. in-person and 

focus group interviews, on1 history and archival research. No quantitative data on crime 

and conflict in Afikpo were obtained. As indicated in the previous chapter. there are 

several indigenous institutions in Afikpo for the resolution of conflict. Some of these 

'" Nomothetic method refers to a study undeltaken with the objective of fonnulriting general principks. 
Individual evenrs are studied noi for their own sake but for their significance in the formulation of geneml 
principles. Idiopphic method, on the other hand, studies its subject on case by case buis. Here, emphasis 
is plriced on the complete understanding of individual case rather than seeking generdizations from the 
patticular study (Uchendu 1995). 



institutions operate as ad-hoc tribunals and do not keep records. Even in the more 

established and permanent courts, detailed records are kept only in some cases, 

specifically those that might be appealed to the stûte courts. The Nigerian state police in 

the area would also not üllow me access to their records of crime in Afikpo. Information 

on records of crime, 1 was told, is collected national1 y and can only be obtained from the 

National Police headquarters. information from police headquarters was also not useful 

for the study. 

Participant Obsewatlon 

Participant observation wûs the method used to acquire a major part of the data for 

this study. One major advaniage of participant observation is that it affords one the 

opportunity to observe the power dynamics in the group, which müy not be appreciated 

from interviews or through reading the reports of the court proceedings. The researcher 

enters the field with no preconceived ideas. as the subjects dictate issues that are 

important and relevant, and the processes they follow in their deliberations. Another 

important aspect of observation is that the researcher can also draw meanings from 

gestures, nonverbal as well as verbal behaviors. Further, the approach enabled the 

researcher to observe how the community residents think and act in their natural habitats. 

While listening to the debates was certainly the most important means of obtaining data 

for this study. observing the physical structure and surroundings of the conflict resolution 

institutions was quite useful. Bailey ( 1996:70) explains, 

At the stut of your research, you have the almost ovenvhelming task of 
observing everything. .. However, as your research progresses, as your 



understanding grows. and as your goals become specific. your observations will 
become more focused. Decisions about what to observe are part of the researcher's 
daily reflective process. and these decisions are affected by the social relationships 
in which the researcher takes part. 

The observational study was covertf5 since most of the people involved in the 

conflict resolution systems were unaware that they were being studied. One important 

reason for this approach is that 1 am an indigene of the Afikpo comrnunity, and, as well, 

most of the traditional institutions of conflict resolution in Afikpo are open to the public. 

since al1 their proceedings are conducted in  the open. Like al1 adult males of Afikpo. 1 

belong to sevenl groups thüt are involved in conflict resolution in the community. For 

example. 1 participated in the village trial of several cases ranging from theft to üdultery. 

In these institutions. 1 was also a participant observer. 

Identifying the institutions of conflict resolution in Afikpo for participant 

observation w u  not difficult. Based on my personal knowledge of and experience in 

Afikpo community, 1 knew which institution handled which kind of conflict. Moreover. 

my field trip coincided with the election of candidates for the Chairmanship of the local 

govemment. Afi kpo people showed keen interest in this election and the indigenous 

institutions of conflict resolution were fully employed in the process. This presented a 

rare opportunity for me to witness a session of the Afikpo General Assembly. 

For purposes of this study, I observed the proceedings of the Traditional Couns 

between January and Apd 1996. 1 also observed the proceedings of the Govemment- 

15 The consent of the judges and the administrative staff of the Customruy Court was sought before this 
study. At the Traditional Courts, most of the key playcrs were aware of the study. Som of h e m  were zilso 
involved in the face-to-face and focus group interviews. It was not consided productive or necessary 
announcing to the general assembly that this study was in progress. 



sponsored Customary Court in Afikpo within this period. 1 also participated in most of 

the village and village-group meetings besides that of my age-grade dunng this period. 

To further explore the social phenornenon under study, and also do a follow-up to my 

earlier study, 1 visited Afikpo again in December 1997 and January 1998 for four weeks. 

In this second field trip, 1 further observed the Traditional Courts and met md 

crosschecked information with some of my key interviewees. 

Interviews 

Unstructured questionnaires were administered to the key players in the conflict 

resolution institutions of Afïkpo. Unlike surveys, researchers do not construct 

standwdized questions in advance for unstruciured interviews. Oral interviews were used 

since the majority of the keyt6 playen in the system have little or no education. Palys 

( 1996: 164) notes that open-endcd interviews are appropriate for exploratory studies: 

"open-ended questions are clearly superior if the researcher is interested in hearing 

respondents' opinions in their own words - particularly in exploratory research. where the 

researcher isn't entirely clear about what range of responses might be anticipated." 

Again, unstructured interviews are useful where the interviewer does not know in 

advance appropriate questions to ask, especially the wording of the questions. Here, 

concems about threatening and ambiguous questions are addressed by, raising issues 

l6 By key players is meant thox who show keen interest in the communiiy's conflict resolution prücticcs 
and processes. This was detennined by how regularly they participsted as judges in the tditional courts, 
meiisured through their b e l  of activity and how often thcy contributcd to proceedings. Some were known 
spokespersons of their age-grades, and othcrs were pointed out to me as knowledgeable persons of Afikpo 
culture. 



relevant to the study and allowing interviewees freedom to digress. Unstructured 

interviews are relaxed and natural, like conversations. only more inquisitive. Interviewees 

hardly know they are king interviewed as the issues to be discussed seem decided on the 

spot. Hence. the interviewer is also able to probe further the issues raised by the 

interviewee. utilizing words which are familiar to the interviewee. according to Berg 

( 1989: 17-22}. 

The basis for selecting people for interviews depended very much on rny personal 

knowledge of their involvement in the indigenous conflict resolution systems or lack 

thereof. In d l .  fifty-five adults (40 men and 15 women) were interviewed for this study. 

Five of the men and five of the women interviewed were known active members of the 

Christian churches in the community. The reason for singling them out for interviews 

was their refusal to take their cases to any of the indigenous institutions of conflict 

resolution. They have also in the past ken known to compaign against their members' 

involvement with any of the indigenous institutions of conflict resolution on the grounds 

that the institutions derive from heathen religions and practices. 

Five of the respondenis (ihree men and two women) were non-indigenes of 

Afikpo doing business in the area. Some of the respondents were identified from their 

involvement in the traditional courts, either as litigants or judges. However. over fifty 

percent of the data from oral interviews were obtained from three male elders in the 

community. These men are very active in the social and political activities in the area. 

Again. they are regular contributon to the "Afikpo Today" Magazine. Most of their 

writings hinge on Afikpo culture, development and changes. 1 spent about twenty-five 

hours with these elders and reviewed some of their writings that are relevant to my study 



with them. Their writings were mostly descriptive of the Afikpo historical. social and 

cultural practice and process, with no indication of any ideological preferences. 

To get a broad-based view and opinion of the Afikpo indigenous institutions of 

conflict resolution. the following individuals and groups were interviewed both 

individuall y and in groups: 

- male elders in their sixties with University education 

- male elders in their sixties with little or no education (persons in group 1 and 2 are 

judges of the I si traditional courts) 

- female elders from about fifty years or above (most community leaders corne from this 

age group) 

- adult females with University education 

- male elders in their fifties with University education 

- male elders in iheir fifties with little or no education (persons in group 5 and 6 are 

judges of the 2nd traditional courts) 

- women political activists in the community 

- other adults (male/female) 

- members of the Afikpo Christian organization - members of this Christian organization 

are known to be opposed to the Afikpo cultural practices on the grounds that the culture 

derives from a heathen religion 

- Non-Afikpo indigenes in the community - the choice of non-indigenes was to appreciate 

how those who did not grow up in the system understood the system. Some of the non- 

indigenes may have lived al1 their life in Afikpo but rady participated in the cultural 

activities of the people. I singled out non-indigenes who have brought their cases or 



were defendants in the traditional courts. 

- offenders and victims of crime - this category of people were believed to have 

perspectives of the system different from that of the judges. 

Ninety percent of the interviews were conducted in the respondents' homes. 

Some of the interviews were conducted in my home or other public places like schools 

and govemment office buildings. It is customary for a host to provide some kind of 

entertainment for hisher guests in the Afikpo community. Again. if you üsk people a 

favor. you are rxpected to provide some kind of tangible present as a mark of 

appreciation and goodwill. Most of the interviewees provided drinks. kola-nuis and food 

when the interviews were conducted in their homes. 1 also took gifts of alcoholic 

beverages to some of the elderly respondents. When the interviews were conducted in my 

home, 1 provided drinks. kola-nuts and sometimes food to my respondents. Most of the 

interviews were tape-recorded. 1 took notes where tape-recording the interviews was not 

possible. None of the respondents objected to my tape-recording or taking notes dunng 

the interview. All my respondents seemed enthusiastic about pürticipating in the 

interview seemed pleased with the study and were quite supportive. Some interviewees. 

however, raised concems with my reporting some aspects of Our culture that might throw 

them in a bad light. 1 countered this by assuring them that every culture has both good 

and bad aspects. but that such judgments largely depended on the perspective of the 

observer. 



Focus group discussion is. in many ways, like open-ended interviews, except that 

many people are involved. Griffiths and Wood (1993: 6) note that "focus groups are a 

widely-used, cost-effective technique for obtaining information from various groups 

within a community. Focus groups bring together individuals who share a common 

attribute. be it age (adult/youth): gender (malelfemale); or experience (victim/offender)." 

Here the researcher interviews and moderates the groups' discussions. The researcher 

directs the discussion to issues relevant to the study. Participants in the group discussion 

are often people with experience and opinions on the subject at hand. 

Using focus groups as a primary data collection method helped to highlight the 

community group dynrmics. For exümple, most of the in-person interviews Iüter iumed 

into a focus group discussion. In one scheduled interview at one of the elder's home. the 

interview staned at 7 a.m. as scheduled. We were about 30 minutes into discussion when 

visitors staned amving to see the elder. These were also adults in the community whose 

views were found relevant to the study. We ended up reconstituting the group into a 

focus group discussion. This happcned several times with other interviewees. The 

advantages accruing from focus group discussions were more visible when one or more 

participants tended to recall issues better than others, since some of the events under 

discussion rnay have happened some time in the put. Since some of the businesses 

examined at the traditional courts are not an everyday occurrence. the more people 

involved, the better it is to recall events. With the focus group discussion, some who were 

either eyewitnesses or participants in some events could present the issues better with 

others supporting or inte jecting the stories with their own versions of the incident. 



Focus group discussion also provided an avenue for crosschecking information. 

Often a participant would be asked to address a particular issue of his involvement one 

way. or the other with the incident. Some participants would also on their own raise an 

issue that they believed relevant to the study, thereby acting as a catalyst to the generation 

of further information. Focus groups proved to be the most useful and effective method 

for obtaining information for this study. As Field and Morse (1995: 3 1-32) have 

O bserved: 

One premise related to the use of focus groups is thrt attitudes and perceptions are 
not developed in isolation but through interaction with other people ... In selecting 
participants for a focus group. the researcher selects a relatively homogenous group 
because the goal in using this technique is to encourage individuals to share their 
ideas and perceptions. A group is typically composed of 7 to 10 participants who 
are selected because they are knowledpable about the topic that is focal to the 
research. Because the purpose for using focus groups is to produce self-disclosure, 
homogeneity is seen as reducing perceived risk to the informants. For this reason, 
sevenl focus groups are generally used within a research project to increase the 
range of beliefs and values that will be represented in the population under study, 
with the aim to have heterogeneity between the groups. 

A total of eleven focus group discussions were held. Only four of the focus 

groups were initially constituted as such. and these discussions took place in my home. 

The other focus groups evolved from in-person interviews in the respondents' homes. 

The situation was such that during interviews, neighbors or visiton from within or 

outside the village mived in my interviewees' homes. This seemed difficult to avoid. 

Besides, their presence did not disrupt or affect the discussion in any way. Initially, the 

visitors just s a  and watched. while sharing in the drinks. kola-nuts and food provided by 

my host or that 1 brought with me. Before long, they intejected with their own views or 

just introduced other ideas they believed relevant CO the discussion. Their participation 



was very much encouraged. This proved quite useful and saved me a lot of trouble and 

time, which 1 otherwise would have needed in order to arrange for interviews to set up 

time that was suitable for several people at the same time. Such is life in Afikpo 

community. You are hardly alone. The levrl of social interxtion is very high. 

The number of people in the focus groups ranged from four to eleven. Two of the 

focus groups were composed entirely of women. The rest were constituted entirely of 

men, except in two instances where two women sat in and actively participated in the 

discussion. The ages of the participants were quite diverse. The discussions were quite 

frank and lively. Sometimes. the discussions were argumentative, but constructive. Most 

times 1 allowed discussions on issues to mn its logical course, or 1 asked r question to 

redirect the line of discussion. 

Ail the focus group discussions were tape-recorded. No one objected or expressed 

any reservations to the recording of the discussions. The only drawback to focus-group 

interviews is that it is sometimes difficuli to son out multiple voices from the recording. 

Again. no issues were considered taboo or too sensitive for discussion. Some of the 

participants in the focus group discussion went the extra mile to inform me of relevant 

articles or theses written by other Afikpo scholars that they believed to be relevant to my 

study. Some either asked me to corne by their place to pick up the materials. dropped 

them off, or sent somebody to drop them off ai my place for me to photocopy and retum 

to them. The assistance 1 received from members of the Afikpo community was 

incredible and very supportive, for which I will forever remain grateful. in return. many 

requested that 1 make a copy of my finished dissertation available to the local library for 

the benefit of other students and other researchers and general interest readen. 



My opening question to the participants in the focus group discussion was how 

much they were involved in the community's institutions of conflict resolution. 1 also 

sought to know from participants the basis for defining certain behaviors a crime or 

problem. Further, the inquiries sought answen to the following issues: 

- behaviors that are defined as crimes or problems in Afikpo 

- the institution/s with üuthority to determine and define behaviors either crime or 

otherwise 

- when killing constitutes murder or manslaughter 

- the processes and institutions involved in confiict resolution 

- incidents of incest and punishments 

- processes and goals of socializiition in the community 

- incidents of suicide and community attitudes towards suicide 

- role of satire as a tool of social control 

- age grade organization and functions of the age grade institution in the comrnunity 

- what remedies. if any, are there for victims of crime 

- the community's concept of justice - when justice is done or miscarried 

- in the absence of prisons. the punishment and control of offenders. 

Archiva! Research 

There is no known criminological work done in the Afikpo area. Furthemore, the 

records of the Afikpo indigenous institutions of conflict resolution were insufficient for 

my purposes. However. 1 found some of the anthropological works done within the 



Afikpo area quite useful. For example, this study relies heaviiy on the extensive 

anthropological works of Simon Ottenberg in Afikpo. Extensive use w u  also made of 

the records and minutes of the court proceedings that 1 inhetited from a past Secretary of 

the Afikpo traditional courts. These records date back to the 1950s when he started 

keeping records of the court proceedings. These materials were studied and evaluated in 

line with the stated objectives of the study. 

Other archival research techniques were employed in this study to complement 

other methods of information gathering. In this respect. al1 the copies of the Afikpo 

Magazine published frorn 1980 were reviewed. Other relevant govemment publications. 

such as panel reports ruid white papers on social disturbances in the area, as well as stüte 

newspapers. were also reviewed. 

While the above records were useful for the study, they were not adequate. and so 

did not do justice to the issues. Until recently. most of the social history of Afikpo was 

Iugely unwritten, hence the recourse to oral history. Afikpo people have. through oral 

history. passed information from one generation to another. Grele (1996) defines oral 

history as "the interviewing of eye-witness participants in the events of the past for the 

purposes of historical reconstruction" (as cited in Perks and Thomson 1998: ix). Haley 

(1998) notes that people in societies without a writing cuiture develop their historical 

skills through oral history. People develop skills that enable them to sift and select 

evidence and make infonned decisions. Listening, questioning. talking and arguing skills 



are important ingredients of story telling and oral history. and many societies without a 

written text have used oral history as a method of education and information 

dissemination. Community rnembers gifted with story telling and oral history skills 

provide such valuable information when needed. Perks and Thomson (1998:2), observe 

that "oral history recording taps into a vast, rich reservoir of oral traditions sustained 

through family, community and national mernories." Oral history narraton give their 

own interpretation to events as they recall the past. The narntor can be the historian as 

well as the source of history. 

Critics of oral history question the accuracy and reliability of oral history. Cutler 

(1970) questions the validity of oral history. Memories are not very reliable, and other 

influences, including the cultural milieu. can further undermine the validity of oral history 

(as cited in Grele 1998). Oral history is likely to reflect the views of the interviewees 

which are not representative of the whole cornmunity. Bornet (1955) further observes 

that while "oral history is probably to be ranked above contemporary hearsry evidence". 

[oral history] cannot rank with an authentic diary, with a conternporary stock report, or 

with an eyewitness account transcribed on the day of the event*' (as cited in Grele 

l998:4 1). Oral history without the support of related wntten materials should not be 

relied upon. There is also the fear that oral history can be abused or used to serve nmow 

political interests. 

Palys (1996) observes that oral history is a credible method of information- 

gathering since such stories are often recounted in the public fora and are open for 

rebuttal or support. Palys argues that oral history technique is particularly useful for 

research involving marginalised people. Palys, ( 1996: 160) citing Reinharz ( 1992). notes 



that "oral history ... is useful for getting at people less likely to be engaged in creating 

written records and for creating historical accounts of phenomena less likely to have 

produced archival material." Fontana and Frey (in Denzin and Lincoln) (1994: 368) insist 

that "oral history does not differ from the unstructured interview rnethodically, but in 

purpose." 

Thompson (1998) argues that through oral history the scope of history is enlarged 

and enriched. The experience of people hitherto hidden, from history are recorded. The 

view-points of leaders as well as the experiences of ordinary people are noted. hence. 

Thornpson insists oral history has democratized the study of the pst .  Thompson 

( l998:26) posits that through oral history. 

the chronicle of kings has taken into its concem the life expriencc of ordinary 
people. But there is another dimension to this change. of equal importance. The 
process of writing hirton, changes with the content. The use of oral evidence breaks 
through the bamers between the chroniclers and their audience. between the 
educational institution and the outside world. (emphasis added). 

Through oral history. ordinary people and minority groups acquire a voice and their 

experiences and interpretations are recorded and become pan of history. The community 

as well as individual and minority groups are empowered by oral history. Community 

members get to assen their interpretation of the past. thereby influencing not only the 

process of knowledge formulation. but also its outcome. 



It is important to address my position as "insider" in this research. Field 

researches are either conducted by "outsiders"/"strangers", or "insiders." The "insider" 

describes a situation where "the person who conducts research on the cultural. racial, or 

ethnic group of which he himself is a member". (Jones l988:3O). The issue is  that the 

"insider" resemher enjoys several privileges, including access to the research subjects, 

trust and a better understanding of the phenornenon under study. Secondly, the validity of 

the research findings is enhanced. 

Being an indigene of Afikpo was definitely an added advantage in many respects. 

First. access into the community and to the indigenous institutions of conflict resolution 

was guwanteed. Secondly, 1 am sufficiently acquainted with the gate-keepers and 

practitioners'7 of the system and knew from the onset who was useful to me for this 

reseürch. This saved a lot of resources, time and money. Other advantages of being an 

insider include "immeasurable advantage of trustworthiness. authentically revealing 

precisel y the elusive intirnate thoughts and sentiments of the native, w ho spontaneously 

reveals himself in these outpourings" (Boas cited in Jones 1988:32). As an insider, 1 also 

have the advantage of knowing thoroughly the language of the Afikpo people, which an 

outsider might not. 

Being an insider also has limitations. According to Jones ( 1988), research subjects 

may take it for granted that you already know some things and so fail to volunteer vital 

" It is noied chat the Judges of the govemment sponsored Customary Court in Afikpo tumed down my 
request for an interview. Since they gave no reasons for rcfusing me an interview and access to their 
records, 1 cûn oniy speculate they were suspicious of my intentions. 



information to you. which rnay not be the case where a non-indigene is concemed. 

Research subjects rnay assume it unimportant discussing everyday affairs with somebody 

who is part of the community. but will readily grant this information to an "outsider." 

This was the case with me. where it was assumed 1 was familiar with the practices and 

processes of the community's system of conflict resolution. While this was tme in most 

cases, still there were issues where my knowledge was scanty. At the time 1 was growing 

up in Afikpo, our teachers and Church leaders discouraged us from participûting in most 

of the Afikpo cultural activities. except those with sporting values. This was apparent 

from the manner of responses from my interviewees when 1 asked certain questions. 

Some issues and events were assumed cornmonplace, which every adult in the 

community should be familiar with. Respondents were sometimes persuaded to go into 

considerable detail. which may not have been necessary for an "outsider." It is 

experiences like these that led Iones (1988:32) to conclude that "the crucial point is that 

insiders and outsiders rnay be able to collect different data; they also have different points 

of view which rnay lead to different interpretations of the same set of data." 

Further. there remains the danger of information distortion by boih the insider and 

outsider (Jones. 1988). In this case. the outsider approaches the research with certain 

assumptions. which lead to certain types of conclusions. The outsider is more critical of 

hislher research subjects than of hisher perspectives, and this rnay likely affect the 

researc h outcome. On the oiher hand. the insider' s identification with research subjects. 

sentiments, and hisher commitment to positive1 y represent hisher people, according to 

Jones, cm also affect the nsevch outcome. Outsiders, he argues, rnay likely detect 



phenomena. which an insider may overlook. Jones ( 1988%-7), citing Jarvie. illustrates 

this point, 

To observe a way of life best. it seems. involves living that way of life. This 
assumption invites two criticisms. each of which has both a theoretical and r 
practical aspect. First, is "the insider" a privileged observation point? There is 
nothing especially privileged about the observations of a parade made by those in it. 
Spectators may be in a better position. television viewers in a still better one. 
Which vantage point you choose must surely be a matter of what you want to 
observe and why. 

Ethlcal Issues 

There were no crucial ethical problems nnticipated in this study of the Afikpo traditional 

system of con flict resolution. Participation in the interviews and focus group discussions 

was voluntary. Participants were al1 informed of their rights to refuse participation or to 

withdraw their participation at any cime. No minors were involved in the research. The 

research did not in any way pose any health. right to privacy or financial risks to any of 

the participants. Further. there were no access problems of any kind to the institutions 

under study. AI1 my requests for interviews were granted. The main reason for this is that 

1 am an indigene of the Afikpo community. The enthusiastic support 1 received from the 

community may rlso have to do with the fact that 1 have a fairly good standing in the 

community. The Afikpo people's satisfaction with the extensive anthropological works of 

OttenberglH and others in the community may also have added force to their trust and 

support. Funher. most of the traditional institutions of conflict resolution in Afikpo are 

" ~ o s t  of the elders 1 interviewed remember fondly Prof. Ottenberg who carried out his anthropological 
rcsearch in the comrnunity in the emly 1950s. Many Afikpo people have copies of the Oitenberg's books on 
Afikpo, which they believe is a baiançed and accurate account of Afikpo culture and history. As part of 
their appreciation, Ottenberg w u  honored with a Chieftaincy title in the community. 



open to the public. with proceedings conducted in the open. 

The only access problem 1 had, if 1 cm cal1 it a problem, was with the study of the 

institutions of conflict resolution operated by women. Here. adult males are not expected 

to be present dunng their deliberations. Besides, if the women allowed me to sit in their 

deliberations. 1 believe rny presence would affect the dynamics of the meetings. However, 

1 hod no difficulties having access to the minutes and records of the proceedings of their 

meetings. And since my interest in observing the women's association meetings was to 

observe the verbal and nonverbal behavior of the proceedings, 1 could not utilize the 

services of a proxy. 1 did not find a suitable assistant who could perfonn such functions 

for me. 1 also believe 1 could rely on my memory. for as a teenager 1 used to record the 

minutes of a number of the meetings of the women in my village. At the tirne. there was 

no female member of the meetings available who could write. 

The institutions run by women are the same as those of the men. There are 

associations based on the age grade system and the central body comprising of al1 the 

married women. The latter is cûlled the village women's welfare group. The women 

dealt with issues of concern to them. either as women or just members of the community. 

In this organization. the women cm take far-reaching decisions to challenge the ûnithority 

of men. In rny village. for example, there is a known case where the village women's 

welfare group took a decision not to sleep with their husbands for a given period. This 

decision was a form of protest against what they observed as wayward behavior by the 

men. Most of the men in the village had been keeping Iate nights, and spending longer 

time in the beer parlors and restaurants. This behavior started shortly after the men took 



agncultural loans from the govemments. By the tirne the conflict was resolved, there 

was no birth in the village for three years. 



V. NIGERIA IN POST*COLONIAL AFRICA 

We have to go b r k  to O u r  traditional ways of solving Our problems, traditional ways of 
working together. Otherwise. Boosaaso [a port in war-tom Somalia] would not have 

peace. - General Mohamed Abshir, Boosaaso's de facto rdministrator in The Washington 
Post, 3 March 1996, A29 as cited in (Ayittey 1999:85). 

Nigerian people are disenchanted with the Nigerian govemment criminal justice 

system. It is not only in the arer of social control that the post-colonial govemment of 

Nigeria is ineffective and unpopular. The post-colonial govemmen t of Nigeria has fiiled 

in its function as ü govemment. This failure has partly motivated this study of the Afikpo 

indigenous systems of social control. This chapter therefore examines the Nigerian 

criminal justice system. Findings of the research support the argument the Nigerim 

criminal justice system is  ineffective and compt. Some of the theories that explain why 

the Nigerian criminal justice systern is ineffective and compt, such as postcolonial and 

dependency theories. are exarnined in this light. 

As earlier indicated, the centralization and bureaucratization of Western social 

control systems occurred between the eighteenth and nineteenth centuries. As part of this 

development. the state becrme the dominant agent of social control. The prison also 

emerged as the dominant form of punishment. Positivist approaches to scientific 

inquiries expanded the role of professionals whose task it was to classify deviants into 

different categories. Boosted by scientific knowledge. the new experts segregated the 

deviants into mental hospitals, penitentiaries, reformatones. There was also a marked 

increase in the role of law and lawyers in the justice system. 



This social control system was exported to Africa by European colonial 

authorities. Incidentally, the imposition of European models of social control on Africa 

occumd at a time when Western people were becoming disillusioned with the justice 

system. As Clifford (1974: 185) points out: 

Africa has inherited its approach to the treatment of crime from its colonial era. 
Some prisons now standing were erected in the nineteenth century and the legûl 
systems foilowed the colonizers as surely as Roman h w s  went with the Legions. 
Similarly. treatment systems were European in origin and made few concessions to 
tribal tradition ... [Tlhe importation of foreign treatment measures for offenders was 
often blind to the better and more effective arrangements locally available. 

Indictrnents against the system are that State courts in an attempt to reform offenders 

rernand them in prisons and psychiatry institutions. Records show that criminals 

deteriorate, are stigmatized, l e m  'argot' language. with ü consequent increase in 

recidivism and difficulty in reintegration into the society. As such. by the rniddle of the 

twentieth century, a movernent calling for the reversal of the ideological and institutional 

foundations of the prevailing social control system emerged (Cohen 1985). According to 

Cohen, partly motivating these attacks on the justice system are the "destructuring 

impulse" which was very popular in the 60s. Part of the agenda of this movement was 

the search for alternative or complementary methods of conflict resolution. 

In Africa. the services provided by the state justice system are poor or nonexistent 

in some places. This partly accounts for the renewed interest in the African indigenous 

systems of conflict resolution. However, it is not only in the area of social control that 

the colonially derived system has failed African people. African indigenous healthcare 

delivery, for exarnple is becoming more relevant and popular. As Olowu and Erero 

( 1996) rightly observe: 



This renewed interest is based, in part, on the fact that these institutions have 
proven to be resil ient. in addition, they are more effectively institutionalized and 
Africans rely upon them to provide required goods and services in the face of the 
failure of the formal, colonial-based structures. Such goods and services include: 
security, roads, bridges, schools, p s t  offices, mechanisms for conflict resolution, 
common-pool resources management and credit provision. to mention a few. 

The Nigerian Judicial System 

Nigeria's legal system is based on English Common law, the 1999" Constitution. 

Islamic and tribal laws. According to the 1999 Nigerian Constitution, the Judiciary is a 

separate and an independent m of the Government. Below is  the hierarchy of the court 

chambers of the Nigerian Judiciiil System in order of superiority: 

Diagram showing the hierarchy of the Nigerian Judiciai System. 

1 The Supreme Coun l 
The Federal Court of Appeal 

h e  Federal The State High The Sharia The Customary 
High Court Court Court of Appeal Coun of Appeal 

1 1 

19 The Constitution came into effect on May 29th. 1999 following the transition from Militxy to Civilian 
rule. The 1999 Constitution is an ûmalgamation of the 1979 Constitution with some amended provisions 
from the 1995 Constitution draft. However, only some sections of the 1999 Constitution were available on 
the Internet at the rime this writing was done. Some of the data hem are h m  the 1979 Constitution and 
media accounts of the 1999 Constitution. 



The Supreme Court of Nigeria 

The Supreme Court of Nigeria is composed of 15 Supreme Court judges, headed 

by the Chief Judge of the Federation. The Supreme Coun is the highest and final 

appellate court of the land. There is a constitutional provision for the appointment of 

judges leamed in Islamic personal law and Customary law. It is not stated how mmy of 

the judges should be schooled in Islamic personal law and Customary law. They, 

however, constitute to hear cases appealed from the Sharia Coun of Appeal and the 

Customary Court of Appeal respectively. The Supreme Court's primary function is the 

heüring of appeals from the junior courts of the land. Cases can also emanate from the 

Supreme Coun. The Supreme Court has original jurisdiction in conflicts between the 

Federal Govemment and a State or States. or cases between two or more States. Supreme 

Court judges are. üppointed by the Presideiit of the Federal Government of Nigeria. on the 

recommendation of the National Judicial Council. The persons recomrnended for 

appointment to the Supreme Court by the National Judicial Council are drawn from the 

list of persons provided by the Federal ludicial Service Commission. The appointments 

however must be, confirmed by the Senate. 

The Federal Courts of Appenl 

The Federal Courts of Appeal are appellate courts of an intermediate authotity. 

There is a constitutional provision for each state of the federation to have one Federal 

Court of Appeal. The Federal Court of Appeal consists of 15 judges headed by a 

President. They hem appeals from both the Federal High Courts and the State High 

Courts. Federal Court of Appeal judges are, appointed by the Pnsident of the federal 



govemment on the recornmendation of the National Judicial Council subject to 

confirmation by the Senate. 

The Federal High Court 

The Constitution provides for the establishment of a Federnl High Court in aII the 

States of the Federation. Until 1979, this Court was known as the Revenue Court. The 

Federal High Court is, headed by a Chief ludge. The Court is duly constituted to hear a 

case if there is preseni at least one judge of the court. The court has jurisdiction 

conceming the revenue of the Federal Govemment. It also has jurisdiction in civil and 

criminal cases pertaining to taxation. custorns and excise duties. currency, banking and 

foreign exchange. etc. 

The Sharia Court of Appeal d the Federal Capital Territory, Abuja 

There sliall be provided ü Sharia Court of Appeal of the Federal Capital Temtory. 

Abuja. The Court shall hem appeals from civil proceedings involving matters of Islamic 

persona1 law. The Coun shall consist of - 

A. i\ Gründ Kadi of the Sharia Coun of Appeal. and 

B. such number of Kadis of the Sharia Coun of Apped as may be prescribed by an 

Act of the National Assembly. 

Appointments to the office of the Grand Kadi or Kadi of the Sharia Coun of Appeal of, 

the Federal Capital Territory shall be made by the President on the recommendation of 

the National Judicial Council. The appointments require the confirmation of the Sennte. 

To qualify to hold the office of the Grand Kadi or Kadi, of the Sharia Court of Appeal of 



the Federal Capital Territory, the person must be a legal practitioner of at least ten years 

standing. in addition. the person must have an Islamic law degree with twelve years 

experience from an institution recognized by the National Judicial Council. A 

distinguished Islamic scholarship or considerable experience in the practice of Islamic 

law can be accepted in lieu of lslmic law degree. 

The Customary Court of Appeal of the Federal Capital Territory, Abuja 

The 1999 Constitution provides for the establishment of the Customary Court of 

Appeal of the Federal Capital Temtory. Abuja. The Coun in addition to its supervisory 

role hears appeals in civil proceedings conceming issues of Customary law. The Court 

shüll be presided over by a President and such number of Judges as may be prescribed by 

lin Act of the National Assembly. The Prcsident and Judges of the Customary Coun of 

Appeal of the Federal Capital Territory shall, be appointed by the President on the 

recommendation of the National Judicial Council. To qualify for the office of President or 

Judges of the Customary Coun of Appeal of the Federal Capital Temtory, Abuja, the 

person must be a legal practitioner in Nigeria of not less than ten years standing. In 

addition. the person must have in the opinion of the National Judicial Council r 

considerable knowledge and experience in the practice of Customary Law. 

The State High Court 

The State High Coun is. headed by the Chief Judge of the State and such number 

of judges that the Iaw of the State may prescribe. The Court is deemed duly constituted 

when one of the State High Court judges is sitting. The State High Courts have 

jurisdiction in al1 criminal and civil cases that occur in the state. As an appellate court, it 
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h e m  cases emanating from the Magistrate or District courts. The State Court also plays a 

supervisory role for other inferior courts in the state. 

The Sharia Court of Appeal of a State 

The Sharia Court of Appeal of a State is an appellate court. 1t has no original 

jurisdiction on any matter. The Court hem cases appealed from the Area Courts. The 

Court handles cases pertaining to Moslern law. The Constitution provides for states 

interested in the Moslem faith to establish such. As a result. it is found mostly in the 

Nonhem States of the federütion. with a predominantly Moslem population. 

A Customary Court of Appeal of a State 

The Customary Coun of Appeal of a State, like the Sharia Coun of Appeal of a 

State. has no original jurisdiction on any matter. The Court performs appellate and 

supervisory functions to the Customary Couns. The establishment of the Court by the 

states is optional, according to the 1999 Constitution. As such, only states interested in 

customary matters have such courts. Hence, the courts are found mostly in the Southem 

states of Nigeria. 

Magistrate Courts 

The Magistrate Coun is a court of tïrst instance. There are various grades of 

magistrate courts located in the Local Govemment Areas of the federation. They handle 

both civil and criminal cases. Appeals from the Magistrate Courts go to the State High 

Courts. 



Corruption in the Nigerhn Criminal Juaflce Systetn (7Re Poli-) 

Corruption pervades the entire Nigerian Criminal Justice System. but the Police 

are singled out here for examination because of its central position in social control. The 

image many Nigerians have of the Nigerian police is that of r "lazy, compt, inefficient. 

bribe-taking, money-extorting officer who connives at crimes 'if the price is right' 

(Okereke 1993: 113). There are good reasons to justify this public's perception of the 

police. Peil ( 199 1 : 136) said that in 1987 alone, 105 policemen were arrested for crimes 

including armed robbery. murder and rape. One of the policemen was a Divisional Police 

Officer (DPO) who was caught sharing the loot with robbers. 

Pei1 (1991) funher says that the Nigenan Police's unpopularity dcrives from a 

well-estüblished reputation for corruption, which the police excuse. saying i t is the 

product of a compt society. She says that there are many cases of collaboration with 

criminals, molesting of innocent citizens, unlawful arrest and acceptance of bribes. An 

avenue for bribery is the unpopular road blocks, ostensibly to control traffic violations. 

The defense by the Nigerian Police that corruption is not peculiar to them is  valid. Many 

commentators have vnriously described corruption as endemic and widespread in Nigeria. 

Adeyemi (1992: 83) notes that corruption has "ken recognized as a major problem in the 

developing world, where it has become a cankerworm, reaching the dimensions of an 

epidemic in the body politic of the various nations of Africa". Mohammad, in support, 

observes: "My impression is that the police in this country an no more compt than, let 

us Say, veterinq or forest assistants, or land settlement officers. or indeed custorns and 

pay officers. The police are singled out for excessive criticisms only because their sphere 



of influence is much wider than that of any of these other public servants" (Okereke 

1993: 1 13). 

Adeyemi observes that successive Nigerian govemments have continually 

expressed alam at the situation and have repeatedly expressed their intentions to combat 

corruption. It seems al1 efforts by successive govemments in Nigeria to control 

corruption have failed, since the problem persists. The reason for this failure will be 

made clearer when the dependent state theory is exarnined Iater in the study. 

There is no record on the extent of corruption by the police. Corruption in Nigeria 

is an offense with very low reportability. This is hardly surprising considering the nature 

of corruption and the füct that the Nigerian Police. the institution where cornplaints are 

supposed to be lodged. is genernlly perceived as an embodiment of corruption. 

Akinnola's study supports Adeyemi's observation. He States: 

... the greatest constraint in  the capacity of the police (in Nigeria) to enforce the law 
is their own greed and corruption. Check points established for enforcing the law 
have been tumed into toll gates. the prosecution of offenders is delibentely stalled 
or srbotaged. once money has changed hands, and indeed in some cases. criminals 
somehow get to know the identities of those who report them to the police (cited in 
Okereke 1993: 1 19). 

The pertinent question to ask at this stage is why is corruption endemic and widespread 

among the Nigerian Police? Or in any case. why is there so much comption in Nigeria? 

First and foremost, the govemment of Nigeria seems to Iack the political will to confront 

corruption and other aspects of the abuse of power in a systematic. organized and 

consistent fashion. So far, al1 attempts to control corruption have often been sporadic. or 



Since corruption could not be said to be, enforced in Nigeria, those caught during 

the few times it is controlled consider themselves unlucky, rather than guilty of an 

offense. The non-enforcement of corruption also gives the wrong signal of govemmental 

approval of the act. Some even daim that the govemment expects the police to 

supplement their low wages with the money collected through bribery and extortion. This 

thinking is fueled by the prûctice of senior police officers' posting of favored subordinate 

staff to positions where the opportunity for graft is greater. 

Controlling corruption and power abuse, even with the best of intentions, is a very 

difficult task. Sutherland (1949) identified legalism, that is, the legdistic definition of 

criminality as a major impediment to the control of corruption. The courts, can only 

interpret an act as criminal if the act matches with the criminal code definition. The 

courts. in prosecuting an offender. require some evidence. This is not always availnble 

since those in a position io give evidence are often parties to the crime. Besides, bribery 

and corruption are cmied out in such a manner that it is often difficult to prove. 

Another factor hampering the conirol of corruption and the abuse of power. 

acçording to Sutherland (1949). is the public attitude that tends to discourage punishment. 

Thus, punishment should be applied only to the very dangerous offenders. Sutherland 

argues that the laws regulating corruption do not conform with that of societal sentiments. 

As a result, there is no organized resentment against corruption by the public. Again, 

people involved in compt behavior are often educated and seemingly reasonable people 

who do not fit the stereotype associated with criminals. 



in Nigeria, the control of corruption is even compounded by the fact that everyone 

is involved so to speak. And this on its own poses conceptuil questions for criminology 

lis a discipline. Summer asks: 

If everyone commits a crime, what's left of the concept of the criminal personality? 
If what counts as crime is much dependent upon the political power to criminalise 
and the financial power to bribe the police. what is left of the concepts of crime and 
cnminal behavior? What relevance for scientific work would officia1 criminal 
statistics have? How could one take a sample of prisoners as a sample of 
criminals? (cited in Kameir/Kursany 1985: 9). 

The feeling that everyone is involved in corruption discourages people from reporting 

compt practices to the Criminal Justice System. The Criminal Justice Sysiem is 

considered by many to be an embodirnent of corruption. Hence, the generül attitude is 

"why report corruption to corruption'?" (Adeyemi 1992: 85). 

The foregoing explains why victims of crime in Nigeria lack confidence in the 

Nigeria crirninal justice system, especially the Police. Victims of crime feel doubly 

victimized by the Police. Their rights are routinely violated. Victirns are regularly 

harassed. hounded and made to pay a ransom before their cases receive formal attention 

by the Police. The Police are further accused of brutality and corruption. 

Factors that further undermine the effectiveness of the Nigerilin Police include: a 

demh of qualified professionals; poorly motivated staff; and govemment underfunding. 

Again. the Police is yet to lose its image as a coloniûl instrument of oppression. Hence. 

Nigerians generally perceive the Police as an imposition. and elite and govemmental 

instrument of oppression. The Police therefore lack legitimacy, which partly accounts for 

their ineffectiveness and powerlessness. To support the daim that the Nigerim Police are 

inefficient and lack the public's support, a ment survey shows that only about 0.4% of 



stolen property is recovered by the Police in Nigeria (Montlcos 1997). Further, according 

to the study, the Police frequently collude with criminals. and "most of the goods they 

seize are secretly resold to fences or to their owners" (p.2). Further evidence that victims 

of crime in Nigeria are doubly victimized by, agents of the, criminal justice system, 

according to the survey, is that the Police generdly fail to respond to victim(s) 

complaints. An indication of this neglect. according to a recent survey, is that "most 

people had reported violent crimes in which they were victims or witnesses to their local 

Police station, but nearly 60% said thût nothing was done" (Montclos 1997: 3). 

It is important, however, to note that many Nigerians Iack a basic understanding 

of the operations of the Police. For example, victims of m e d  robbery and theft füil to 

understand why they never recover their propeny from suspects in the event that the 

property is, used by the Police as evidence. These cases can be open for years, frequently 

resulting in goods that are destroyed due to negligent handling and bad storage. 

Corruption can be implied in that valuable possessions of victims completely disappear 

from Police custody. Again, victims do not receive any support and encouragement from 

the Police. Victims, for instance. have to provide their own transportation to and from 

courts during the trial. 

The treatment of victims of crime in Nigeria fdls short of the United Nations' 

standards. The United Nations general Assembly on November 29, 1985 adopted the 

"Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power." 

The ûeclaration recommends that victims be treated with compassion. respect and 

dignity. Victims are also to be accorded access to mechanisms of justice and to prompt 

redress, and remedies such as restitution, compensation and "necessary matenal. medical. 
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psychological and social assistance and support" provided (p.4). The Declvation calls on 

societies to acknowledge that victims of crime suffer injury and trauma, and incur 

financial loss resulting from inabi lity to work andor hospitalization. The Declamtion 

defines victims as 

persons who. individually or collectively. have suffered hann. including physical or 
mental injury. emotional suffering. economic loss or substantial impainnent of their 
fundamental rights, through acts or omissions that do not yet constitute violations 
of national criminal laws but of intemationally recognized noms relating to human 
rights (p.6). 

A major thesis of this study is that survival and success of the Afikpo system of 

conflict resoluiion derives from its legitimacy and authority among Afikpo people. 

Ekeh's 1975 thesis on the two publics in Africa provides a plausible explanütion for this 

phenornenon. Ekeh notes thüt one of the consequences of colonialism, apart from the 

imposition on Africa of foreign languages, morals. religion. laws, political stnictures and 

systems of education, are the emergence of two publics in Africa. Westem countnes. 

Ekeh observes. have one public. As such. the West can distinguish between the private 

and the public realm. However, in the West, "the private realrn and the public realm have 

a common nmal foundation. Generalized morality in society infonns both the private 

realm and the public realm" (p.92). Judeo-Christian values provide the moral foundation 

of both the private and the public redms of Westem societies. 

On the other hand. in postcolonial Afnca there are two publics. Ekeh calls them 

the 'primordial' public and the 'civic* public. In the primordial public, the individual's 

behavior is detemined by considerations for pnmary relationships and ties, such as peer. 



family and kinship groupings. The civic public is. characterized by the state and its 

paraphemalia. The military, police and the bureaucracy al1 came with the colonial state. 

The state is generally regarded as the major agent of modemization. It is pertinent 

to note that in Europe the State emerged from the struggle between the Mercantile powers 

and feudalism. In Africa. the States were imposed by the Colonial powers. The major 

issue here is that the two publics have different 'moral linkages to the private reülm'. 

unlike what prevails in the West. Ekeh notes that. "the primordial public is moral and 

operates on the same moral imperatives as the private realrn. ... The civic public in 

Africr is amoral and lacks the generalized moral imperatives operative in the private 

realm and in the primordial public" (Ekeh 1975: 92). The African. according to Ekeh. is 

caught between these two publics. The difficulty Ünsing from ihis is the Africans' ... 

"simultaneous adaptation to two mentally contraposing orders. One solution to this 

problem formulüted by the educated African is to define one of these orders in moral 

terms and the other in amoral tenns" (p. 100). As such. the African who evades hisher 

tax. and those that steai from the civic public are valoriteci. Ekeh further observes that 

"while mrny Africans bend over backwÿrds to benefit and sustain their primordial 

publics, they seek to gain frorn the civic public" (p. 107). Ekeh opines that the African 

derives immense benefit from the primordial public. hence he/she feels morally obliged to 

be loyal to it. Such benefits are not always in material terms. The African "gains back 

intangible. immaterial benefits in the form of identity or psychological secunty" (ibid.). 

The significance of Ekeh's 'two publics' thesis will be better appreciated when we 

examine the Dependent State Theories. A major claim of this study is that corruption 



partly accounts for Nigerian peoples* disenchantment with the modem Nigerian Criminal 

Justice Systern. 

ûependency theory and the underdevelopment of Sub-Saharan Aeica 

The dependent state theories throw some light on the character and performance 

of the postcoloniül Nigerian state. The neo-colonial states of Africa and Asiü are often 

characterized as dependent states. This is because these states depend to a large extent on 

the more powerful industrialited countries for their economic and political survival. 

Santos defines dependency as a "situation in which the economy of certain countries is 

conditioned by the development and expansion of another economy to which the former 

is subjected" (Magstadt 1991: 426). Dependency. according to Santos. goes beyond the 

economic and political realms. It affects both the social and psychological attitudes and 

behaviors of both the dominant and dependent countries alike. The concept describes a 

relationship that is not equal or reciprocal. 

One common feature of the dependent states, especially those in subsaharan 

Africa, is that they are politically unstable. Nigeria like most new states in pst-colonial 

Africa. has in the past three decades k e n  characterized by democratic attempts and 

military interventions. in Nigeria, the latest known military coup was in December 1997. 

This coup, according to govemment sources, was discovered and foiled before the 

plotters could execute it. This was the ninth coup attempt in Nigeria since its 

independence from Britain in 1960. Five coups succeeded in toppling the govemments. 
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The military has ruled Nigeria for twenty-eight years out of its thirty-eight year existence 

as a postcolonial nation. 

Dependency theory best explains the underdevelopmentm of the neo-colonial 

states of Africa. Asia. Latin America and the Caribbean Countries. Fermo (1997) credits 

the theory to Raul Prebisch. the Director of the United Nations Economic Commission 

for Latin America in the late 1950s. The dependency theory challenges the neoclassical 

socioeconomic theones that argue that economic growth. especirlly that which was 

occumng in the Westem World, is beneficial to the rest of the world. following the 

'trickle-down' economics thesis. This argument. however. recognizes that the econornic 

benefits may not be equally distributed. The proponents of the dependency theory observe 

that economic growth in the Westem Countries does not lead to economic growth in the 

neo-colonial states. Dependency also describes the kind of relationship existing between 

the industridized countries and the neo-colonial states, which is neither an equrl nor 

reciprocal relationship. The power structure and institutions of the dependent States are 

controlled from outside. Camoy ( 1984: 173) postulates: 

... whether the dependent state is characterized by parliamentary democracy or 
authoritarian regimes, it is, above all, a bourgeois state and represents capitalist 
hegemony. ... The dominant cüpitalist class is not necessarily located in the nation. 
and. it is argued, the dynamic of the dependent state, whether democratic or 
authoritxian, lies outside the national temtory. 

" It is imperative to distinguish underdevelopment from undevelopment. Undevelopment describes a 
situation where a nation's natuml and human resources arc not fully exploitcd for national benefit. 
Underdevelopment, on the other hand, describes a situation whereby resources are k i n g  exploited often 
from the dependent stiites for the benefit of the dominant states. 
A country is said to have developed when the country successfully reduces societat problerns that are 
genemlly associated with underdevclopment, such ris poverty, the high incidence of disease, unemployment, 
ignorance, poor infrastructure and technological backwûrdness. 



Furthemore, Cockcroft et al (1972: xviii) observe that "the so called 'national' 

and 'progressive' bourgeoisie in Latin America is neither nationalist nor progressive - it is 

a dependent. comprador bourgeoisie." They represent the interests of the investors from 

the dominant states. As such. their economic activities impoverish the muses and 

undemine the society's potential for development. Following the dependency thesis. the 

world is descnbed as constituting two sets. namely, dominant/dependent. centedperiphery 

or metropolitan/satellite. Again, the Dependency theory, according to Macionis et al 

(1997: 299). "is a model of economic and social development that explains global 

inequality in terms of the historical exploitation of poor societies by rich ones." 

Structural and Cultural Dependency 

Mazrui (1974) identifies two dimensions of dependency, namely stnictural and 

cultural dependency. Structural dependency refers to the organization of the world 

economy that favon the Organization of Economic Co-operation and Development 

(OECD) Countries. while marginalizing and disadvantaging the dependent states. The 

emerging situation is one where the econorny of the dependent states is determined by the 

conditions of the OECD economy. Cultural dependency, according to Maznii. is a 

phenornenon which "affects two areas of human behavior especially: social stratification 

and motivation" ( lW4: 17). 

Mdemization theory 

The dependency theory funher provides alternative socio-economic developrnent 

reasoning to the neoclassical or modemization theory. Macionis et al (1997: 294) define 
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modemization theory as a "mode1 of economic and social development that explains 

global inequality in tenns of differing levels of technological development among 

societies." The modernization theory also emerged in the 1950s at the height of the 

modemization and industrialization debate. Hale ( 1990) believes that the theory derives 

from Spencer's societal evolution thesis. Here, societies are seen as "integrated social 

systems. where a change in one pari will necessuily require adjustments in dl other 

parts" (p. 456). For science and technology to develop. transformations in religious, 

political and family structures must occur. Transformation explains econornic 

advancement in Western Countrîes, hence, rnodernization theorists argue that i t  is 

@itence not poverty that needs explanation, since the world until quite recently w u  

characterized by material deprivation. 

Furthemore. modemization theory explrins poverty in the neo-colonial states as 

resulting from a 'cultural hg', that is, cultural practices that are not conducive to 

technological innovation. Widespread corruption, nepotism and other familistic values 

characterize their societies and govemments, and these practices hamper development, 

for political appointments are based on scriptive criteria rather than on merit. Fnmilism 

is said to stifle personül initiative. and is ssociated with a high binh rate. Again, 

underdevelopment in the neo-colonial states are explained by the 'culture of poveny 

thesis.' The culture of poveny thesis argues that the poorer nations' cultural values and 

practices constitute impediments to change and development. Also suggested as, 

hampering socio-economic development an "limited world views and low empathy, 

familism. mutual distrust in interpersonal relations. dependence on and hostility to 

government authority, perceived limited good, fatdism, limited aspirations. and lack of 



deferred gratification" (Hale 1990: 458). Based on the formentioned, the modemizat ion 

theory insists that for the neoîolonial states to develop, they must pursue rational. liberal 

socio-economic policies that utilize modem econornic techniques. 

Hall (1987: IW), in support of the modemization theory. questions the 

dependency theory daim that the "core" of the dominant state detennined the 

development in the "periphery". According to his line of thought, trade figures do not 

support the claim that the dominant states always exploit the dependent states. To 

buttress his argument. he cites the economic success story of Southeast Asia. He insists 

that much of the changes for development and modemization must be generated within 

the country. Evidence thnt purports to support Hall's claim is South Korea's level of 

economic development, which in the 1950s, was the same as that of India. Kenya and 

Nigeria. In support, Callaghy ( 1993: 1 85) notes that "in 1950, Korea had a GNP per 

capita of US$146. while Kenya and Nigeria managed USâI29 and US$150 respectively. 

By 1993, South Korea's per capita GNP had grown to US$7,660, while Nigeria's and 

Kenya's were a mere US$340 each" (cited in Haynes 1997: 56). 

Haynes' (1997) explanation for the disparity in economic development among 

some third-world countries challenges Hall's (1987) assumptions. Among the reiuons 

that account for why South Korea's per capita GNP grew 18 times more than that of 

Kenya and Nigeria within a 40 year period was that South Korea 

received 6 percent of global aid in 1960, when its population was less than I 
percent of that of the Third World. Aid was used to build up local industry, while 
the approval signified by relatively large resource transfen from Western donors 
encouraged foreign investors to risk long terni commitments (p.56). 



Another contributing factor to South Korea's economic success. according to Haynes 

(1997), is that the national govemment was comptent and managed to sustain economic 

growth. In other words, international support and the legitimacy and compeiency of a 

local govemment could transfomi a country from an underdeveloped to developing 

country. 

Cockcroft et al (1972) also do not see the validity in the modernization theory as 

espoused by Hall ( 1  987). Cockcroft et al ( 1972: xxvii) observe that the libenl economic 

policies that were applied in some of the dependent states resulted in the socio-economic 

empowerment for the few at the expense of the majority. Hence, they doubt there is  any 

merit in the modemization theory argument. They note tlint the "very diffusion of such 

mistaken strategies of development is a function of the socioeconomic system in which 

the strategies are developed." 

Dependency theorists further reject the premises of underdevelopment in the neo- 

colonial states. as advanced by the proponents of the modemization theory. According to 

this line of thought. the duplication of the development process followed by Westem 

Countries is not possible, since historical time is not linear. Besides, the so-called 

industrialized societies' development was mostly based on their exploitation of world 

trade due to their military and technological advantage over other countries. In this 

respect, Frank (1972: 1 1 )  wonders why "resource-poor but unsatellitized Japan (was) able 

to industrialize so quickly at the end of the century while resource-rich Latin American 

countries and Russia were not able to do so". Frank's explmation cornes from his second 

"hypothesis (that) suggests that the fundamental reason is that Japan was not satellitized 



either during the Tokugawa or the Meji penod and therefore did not have its development 

stnicturally limited as did the countries which were so satellitized" (ibid.). 

Dependency theory also challenges rnodernization theory's assumption that neo- 

colonial states' lack of institutions md cultural practices conducive to developrnent is 

responsible for the undevelopment of neo-colonial countries. Rather. it is the neo-colonial 

states' relationship with the developed worlds thai underdeveloped them. Camoy (citing 

Fernando Enrique Cardoso and Enzo Faletto 1969) states: 

... between the developed and underdeveloped economies there not only exists a 
simple difference of stage or stüte of the productive system but also of function or 
position inside the same international economic structure of production and 
distribution ... [This is] a structure defined by relations of domination (1974: 53). 

Again, Fernro 1997 (citing Andre Gunder Frank (1972) observes that the capitalist" 

system imposed a rigid international division of labor on the world economy. Vdidating 

this international economic division of labor is the 'comparative advantage thesis'. w hich 

argues that countries concentrate on the economic activities in which they have a 

comparative advantage. In this respect, 

the dependent states supply cheap minerals. agricultural commodities. and cheüp 
Iabor, and also serve as the repositories of surplus capital, obsolescent technologies, 
and mannufactured goods. These functions orient the economies of the dependent 
state toward the outside: money, goods, and services do flow into dependent states. 
but the allocation of these resources an determined by the economic interests of the 
dominant states, and not by the econornic interests of the dependent state (p. 3). 

'' Fermo (1997: 3) distinguishes dependency theory from the Marxist theory of Imprialism. The Mwxist 
theory of Imperialism tends to explain dominant state expansion, while, on the oiher hmd, dependency 
theory explains underdevelopment. Ferraro notes that "Mmist theories explain the reosons why 
imperidism occurs, while the dependency iheories explain the consequences af imperiiilism." 



For dependent states to develop, according to Cockcroft et al (1972: xxix). they have to 

break their stranglehold by the dominant states. They observe: 

the only remedy against the causes as well as the symptoms of underdevelopment 
lies in the revolutionary destruction of capitalism and the introduction of socialist 
development. Strategically. in terms of our analysis. the principal enemy in this 
struggle is imperiiilism. but tactically in Latin America the immediate enemy is the 
native bourgeoisie. 

Slavery 

Africa' Y underdevelopment is attri buted to the negative effects of slavery , 

colonialism and neosolonialism. Slavery and colonialism. without question. are 

momentous historical forces with the greatest influence on African culture and 

development. Both slavery and colonialism degraded and exploited African peoples, and 

this left ü lasting negative effect on the African peoples' psyche. economy and culture. 

The Africün continent's major contact with the Europeans occumd in about 1444 A.D. 

Slavery was one outcome of this contact. In the 400 years that slavery lasted, about three 

hundred million Africans were shipped overseas as slaves. It is estimated that about 130 

million Africans perished at sea en route to the western-hemisphere. 

The enslaved were often the young and healthy and of sound physique. Arguably, 

these were people capable of having children and of doing productive work. Africa's 

population is said to have stagnated considerably as a result. Slavery undemiined the 

ground for economic development. in the sense that Africa lost its most productive labor 

force for centuries. instead, this cmcial labor force was, exploited by the Europeans for 

their own economic development. The implications of such a sparse population in 

development terms cannot be overemphasized. It is widely believed that low population 



densities limi t the possibili ties of demand-induced inventions normall y attnbutable to 

population pressure on resources. By 1870. slavery was formally abolished. It is arguable 

that following the advent of industrialization the abolition of slavery came about, since 

machines replaced the need for slave Iabor. 

Colonialism 

In 1884. during the Berlin Conference, Europeans partitioned Africa arnong 

themsclves. The partitioning of Africa did not take into consideration the existing ethnic. 

cultural and historical differences. Some explanations for political instabiliiy in Africa 

have a strong correlation wiih this histoncrl fact. Following this partitioning. Africa 

entered into another period of direct political and economic control by the Europeans. 

Another negative effect of colonidism on Africa was the restructuring of the political 

economy of the continent to meet the needs of European countries. Adedeji "indicis 

colonidism for changing Afnca's agricultunl priorities from food production for local 

consumption to expon crops like cocoa, coffee, and tea - for which prices are set by 

demand in foreign markets" (cited in Magstadt 199 1 : 426). 

Colonialism disturbed the natu ral process of state formation. created alien social 

structures and institutions, and introduced new relations of production. States in Africa 

were artificially created. In contrat, States in Western Europe developed through a 

different process. Wathig ûnd Kursany ( 198% 12) note: 

political developments were preceded by the crystallization of an industrial 
bourgeoisie. The dominance of this class occurred after its success over a 
protracted conflict w ith the feudalist class which had a radical1 y different econornic 
base, lying in landed property. 



Again. colonial authorities were not interested in developing the colonies. Chandra 

(1980) notes that "the colonial State follows. in the long mn, anti-industrialization and 

anti-development policies. And it does so precisely because it is guided by the 'national 

situation' not of the colony but of the metropolis" (cited in Carnoy 1984: 176). Even 

when the colonial authorities attempted to lay plans for development and modemization, 

they failed because colonial powers "scarcely acknowledged (African) cultural traditions 

and indigenous political predispositions" (Diamond 1989: 6). 

With the advent of independence in most of the African states, neo-coloniülism 

replaced colonialism. Colonialism and neo-colonialism c hained Africa's political 

economy to the international capitalist system. The result of neotolonialism among 

others is the rather harsh international economic system that is unfavorable to African 

development. According to Carnoy ( 1984: l92), 

The dependent State, for Frank and the other world system analysts. is different 
from metropole States because it is organized in significant part to meet the needs 
of a powerful international bourgeoisie and because local bourgeoisie are relatively 
weak. It is inherently less dernomtic because it is much more difficult for Third 
World bourgeoisie to establish hegemony and thus for bourgeois democratic 
regimes to be legitimate. 

To illustrate this, Frink (1972: 13) asserts that the most underdeveloped societies are 

often those "which had the closest ties to the metropolis in the past. They are the regions 

which are the greatest exporters of primary products to and the biggest sources of capital 

for the world metropolis and which are abandoned by the metropolis when for one reason 

or another business fell off." 



Colonialism is to blame for the numerous conflicts in Africa, which Magstadt 

( 199 1 : 420) characterizes as a war-tom region. Magstadt points out that 'The persistence 

of armed conflict, both domestic and international, has k e n  a stubborn fact of Iife for 

many sub-Sahuan countries since the ealy years of independence in the 1950s. Hardly a 

country in  the region has not been involved in a civil w u  or a border war." It is 

appropriate to state that war is a major factor impeding Africn's development efforts. 

Thesr wars result from the pitting together of different, incompatible ethnic groups by 

colonialism. The cold war between the United States of Arnerica and the former Soviet 

Union also created its own wars in the African continent. President Bill Clinton of the 

United States, during his 1 Idüy visit to Africa in March 1998, acknowledged as much. 

U.S. President Bill Clinton has apologized for American actions during the Cold 
War that dragged Africr into a conflict that was not its own. ... American 
compeiition with the Soviet Union had led it to "crush the aspirations" of people in 
Africa, where the weapons poured in by both sides caused conflicts yet to be 
resolved (Tunbridge 1998: p.A 16). 

And, indeed. most of the wms fought in Africa are fought with the arms supplied mostly 

by the superpowers and other European countries with vested interests in Afrîca. 

African Political Elites 

Another major argument of the dependency theory is the political class in Africa 

have no economic base outside the state. The capitalist class was yet to develop before 

colonialism. The neoîolonial state of Africa, according to Diamond (1989), owns or 

controls the vast share of wedth outside the subsistence economy. Diarnond describes 

African States as statist, in that they control virtually al1 the rneans of economic 

production and distribution. in Nigeria, for instance, the 1978 indeginisation decree gave 



the federal govemment al1 rights over oil and other mineral resources. And with oil 

accounting for over 90% of Nigeria's import eamings, Nigerian govemments have 

become the dominant employer of labor in mining. agriculture. and even industry and 

services. Because the political class have no economic base of their own, the state 

becomes their source of economic acquisition. They cannot survive without the state. 

The political class is dependent on the state for their economic well-being, and this 

generates a feeling of insecurity. 

Becouse of iheir insecurity, the political class placed a high premium on power. 
They üccumulated power by al1 means. did everything to secure ii and to prevent 
others from getting it. As nilership becme permanent. politics became Hobbesian: 
power was pursued by all means and kept by al1 means and the struggle for power 
becarne the overriding concern (Ake 1989: 52). 

Experiences from Africa indicate that when the state controls both the economic and 

political powers. it fosters political instnbility and corruption. To exacerbate this 

problem. Afncan political leadership is not answerable to its own people. Their 

accountability is ruther to the Western Countries and Multi-national Corporations whose 

financial aid is required to keep the governmen t funct ional. 

Arguments against Dependency theory 

Arguments against dependency theories suggest that Afrîca's underdevelopment 

cannot be blamed entirely on slavery and colonialism. People holding such views argue 

that some African cultures and traditions are not compatible with capitalist development . 

An instance of this view is that Africans tend to be family-oriented. individualism is 

greatly discouraged. For instance. the Oromos and the Amharas of Ethiopia are very self- 



conscious about how other memben of the cornmunity perceive them. hdividurlism and 

over-ambition incur social stigma. Failure to comply with this nom c m  lead to isolation. 

To ignore this nom is to be ostracized as greedy or as an overachiever. This social 
ethic is prescribed in maxims: "He dies alone who eats done", and "Death in  a 
crowd is glory". In principle the morality of cooperating and sharing is god,  but in 
prûctice the taboo on individualism both constrains competition and stiflcs 
aspirations (Magstadt 199 1 : 425). 

Hale's (1990) response to this argument is that it is underdevelopment that reinforces 

such attitudes. Poverty also cornpels families to have more children to compensate for 

high death rates. Poverty is also responsible for the peoples' preference for male children 

and other fimilistic proclivities. 

Yet another argument for Africa's underdevelopment is that African socio- 

political dites are accused of corruption and abuse of power. They are satd to la& the 

vision and the competence necessary to lead Africa out of its marginalised position. 

Mazrui's (1974: 17) reaction to this criticism is that the interests of elites in both 

developed and developing world are meshed together. The elites of the dependent states 

have ken.  cultunlly conditioned by the West. and this affects their motivations. 

incentives and aversions. As such, it is not in their interest to break the structures of 

dependency . 

To conclude. the dependency theory enplrins Africa's economic under- 

performance. The dependency theory argues thût Africa's historical relationship with the 

Europeans adversely affected its development chances. The effect of slavery on the 

African Continent goes beyond the human loss. The psychological significance of slavery 

on the African people is yet to be nsolved. Funher, colonialism also tied Africa's 



economy to the international capitalist systern. The structure of the international 

economic system favors the rich countries at Africa's expense. Colonidism brought 

together otherwise incompatible ethnic groups in one state, which gave rise to tribalism 

and cultural rivalries, making govemance a nightrnare here too. African peoples' 

outlooks are said to be guided by ethnic rather than national interests, which weaken 

potency for social control, and undermines national sociopolitical mobilization. Afticm 

leadership is accused of incornpetence, ineptitude, and corruption. The dependency 

theory finds that inevitable, owing to the structural constraints imposed by the 

international economic system. 

In the examination of the Nigerian criminal justice system, it was noted that the 

system is compt and ineffective. It alienates the people, especially victims of crime. The 

section further explored the basis for the system's failing. We noted especially that the 

policies, that infonned the operations of the criminal justice system were not influenced 

by the environment. Again, the dearth of qualified professionals and poorly rnotivated 

staff are factors that undermine criminal justice system's effectiveness. We shall in the 

next section examine the Afikpo traditional justice system. The section begins with a 

review of the history of the Afikpo society and people to understand the basis of the 

system of justice. 



CHAPTER 6 

VI. HlSTORlCAL OVERVlEW OF AFIKPO TOWN 

I think that u historian 's chief interest is in character and in circutnstances. His concern 
is  to discovrr the hopes, fears. unticipations and intentions of the individuals and nations 

he is writing about - Donald G. Creighton - 

Therg is no hisrov of monkirid, rliere are orily niatiy histories of ull kbds ojhsprcis of 
humun life - Karl Popper - 

Tho briet hlstory of Afikpo town 

Afikpo is the anglicized version of the word ~hu~bo. ' '  Afikpo town is the 

headquarters of the Afikpo Nonh Lofal Govemment Area. It is presently in Ebonyi state. 

one of 36 States of the Federal Republic of Nigeria. Afikpo belongs to the Igbo ethnic 

group that inhabit the South Eastern area of Nigeria. The population of Afikpo is about 

1 10.000, according to the 1991 Nigerian Census. Afikpo is located on 6 degrees nonh 

latitude and 8 degrees e u t  longitude. It occupies an area of about 64 square miles (164 

sq. km.). Afikpo is a hilly areü despite occupying a ngion low in altitude. which rises 

350 feet above sea level. It is a transitional area between open grassland and tropical 

forest and has an average annual rainfall of seventy-seven inches (198 cm.). Afikpo is 

bounded on the Nonh by the Igbo-speaking peoples of Amaseri and Akpoha; on the 

South by the non-Igbo speaking peoples of Ebom, Ediba and kumoro; Erei on the South- 

West; I g b  on the East (non-Igbo speaking); and Edda group of villages (Tgbo-speaking) 

Legend h a  it chat the founder of Ehugbo was Igbo Ukwu. and that subsequent settlers had to swev oath 
of dlegiance to Igbo Ukwu beforc settling . According to Aja (1988), settlers were made to swear io scttle 
with the permission of Igbo, which translates to "Na-Eha-Igbo", later shortened to Ehugbo. 



on the West. Afikpo is one of the few Igbo speaking people's sumunded by non-Igbo 

speûking peoples' sites dong the western bank of the Cross River. 

Ottenberg (1971) observes that the history of Afikpo could be divided into four 

periods. The first historical penod is the time before slavery when Afikpo was linked to 

the coastal areas. This was sometime between the seventeen and eighteenth century. Not 

much is known about the people who inhabited Afikpo at this time. Ottenberg (1971) 

believes the population density of Afikpo during this period must have been low, and 

consisted of a small settlemrnt of farmers. The people occupying Afikpo seemed to have 

lived in srnall groups with no indication of any fom of centmlized administrative set up 

in the areü. According to Ottenberg (197 1 : 24). "the govemrnent may have been based on 

a simpl y uterine organization, with some centralizing agriculturd rites. The people were 

apparently of a non-Igbo background and related to ethnic groups of the Cross River 

type." These people lived off hunting and fishing, and there is no indication thnt ihey 

traded with other people or traveled long distances. 

There are findings that indicate that the Afikpo civilization existed as far back as 

the Neolithic age. Aja (1988) cites archeological findings by Prof. D. D. Hartle in 1966 

that state that pottery production in Afikpo dates back to about 2935 BC. Further review 

of the archeological findings by Dr. B.W. Andah and Dr. F. N. Anozie date the pottery 

findings in Afikpo to sometime between 4,000 - 5,000 BC. This pottery antiquity in 

Afikpo according to Aja (1988) is the oldest pottery find in West Africa. There is a rock 

shelter at Afikpo that was first inhabited about five thousand years ago. Some writing 

forms known as Nsibidi or Nsibiri was in use in Afikpo and its environs during this time. 

According to Isichei (1983: 333). "Nsibidi was a f o m  of ideographic writing, which 



worked on the same principles as Chinese, and was closely linked to the Ekpe 

relationship. A similar independent, system has been very fully documented for the 

Bambara of Mali." These writings were in the form of tattoos on human body, paintings 

or incisions on calabashes, stems, house walls. and drawings on the ground. The writings 

aven though with some variations were in use in the communities adjoining Afikpo. such 

as Abiriba. Bende. Igbere, Edda and Aro. Other non-Igbo speaking towns in the region 

such as the Efik. the Ekoi, the Boki, Ogoja, Obubra and ikom practiced also the Nsibidi 

signs. 

The second period of Afikpo history. according to Ottenberg (1971), was during 

the slave trade. which lasted several hundred years up to the beginning of colonial rule. 

This penod witnessed the immigration of people of Igbo descent into Afikpo. These Igbo- 

speaking people corne from around Okposi and Okigwe and settled in sevenl villages 

(Ottenberg 197 1). During this time. villages grew larger and more concentrated. Hunting 

gave way to more f m i n g  activities as the people became more settled and organized for 

the defense of the area. Later. people from Arochukwu. another Igbo speaking people 50 

miles south of Afikpo migrated to Afikpo via Ohafia and Edda village groups in large 

numbers. The migrants from Arochukwu were mostly f m e r s  and slave traders who 

disperseci into the Afikpo villages and settled. According to Ottenberg, the Aros were 

"tied to a complex interna1 network of slave trading in southeastem Nigeria which was 

dominated by the Arochukwu oracle. ibini ukpubi, employed in resolving difficult legd 

matters and in other problems" ( 197 1 :24). The Aro immigrants played extensive 

dominant political and judicial roles during this time in Afikpo. 



Attempts at tracing the original inhabitants of Afikpo have yielded mixed results. 

But what seems certain is that these people were not Igbo speakers. A massive migration 

of Igbo speaking people from the north forced some of the original inhabitants of Afikpo 

to relocate and yet a substantial number remained and settled amongst the new corners. 

Ottenberg ( 197 1 ) observes that Afikpo is an area of immigration rather than emigration. 

It is however. remarkable that despite the diverse origin of the inhabitants of Afikpo. that 

today Afikpo is a fully homogenous people and fully acculturated notes Ottenberg. 

According to him, Afikpo cultural features reflect that of neighboring Igbos and non- 

Igbos alike. An instance of this is the tradition goveming farmland use which funher 

supports the belief that Afikpo h a  been an area of immigration rather than emigration. 

The origin of about two-fifths of the major patrilineages is probably through direct 
settlement of outside groups. in which Igbo predominate, especially the Aro. 
Afikpo is thus a cornplex amalgam of different cultures and languages in which the 
Igbo overlay, especially from Aro, has bccome the predominant one through time 
and has served as a unifying political and cultural force. While it is not easy to put 
matters together from the traditional histories, it seems evident that there were at 
least several different indigenous peoples at Afikpo before the Igbo invasions. 
much as there are today numerous smdl cultural and linguistic groupings east of the 
Cross River ( 197 1 : 47). 

This account seems consistent with a famous Afikpo legend that credits Igbo 

Ukwu Omakû as the original founder of Afikpo. Aja (1988) claims Igbo Ukwu Ornaka 

hails from Arochukwu. Igbo Ukwu's other kinsmen who migrated with him were said to 

have founded also Edda, Amaseri and Afikpo. and this took place about the 17th Century 

according to Aja. By this time, the pople occupying Afikpo were non-lgbo speaking 

people known as the Egu, the Nkalu and Ebiri. The legend also describes another distinct 

group called the Ohaodu. The invasion of Igbo Omaka and his entourage forced the 



original inhabitants of Afikpo to disperse to places around Abakaliki, Nkalegu. Eua-egu, 

Nkwoegu, ikwo, Effium and other parts of the Cross River. The names of these towns 

reflect the names of the original inhabitants of Afikpo. Professor Afigbo (1  98 1 : 13- 15). a 

renowned Nigerian historim's account supports this thinking. He notes: "the traditions 

of the Eastern and North-Eastern Igbo including Afikpo, me rich in accounts of fierce 

encounters with various sections of the Benue-Congo speaking peoples who appear in 

their traditions as the Egu. Nkalu and Igbo" (cited in Aja 1988: 2). 

Igbo Ukwu Omaka, the founder of Afikpo, introduced democratic rule in Afikpo. 

According to Aja (1988) Igbo Ukwu Omaka governed Afikpo through the Council of 

Elders. Al1 mernbers of the Council of Elders had equal say and vote, and decisions were 

amved at through a consensus. It is important to note however, that democrxy seems to 

prevail in most Igbo societies, and so was not peculiar to Afikpo. lgbo Ukwu Omaka 

migrated from Arochukwu where a variant of leadership of eiders obtains. On this. 

Ottenberg ( 197 1: xiv) notes: "the general view of Igbo life is that it is highly egrlitÿnan. 

relütively classless, democratic, and based on decision-making through the openly arrived 

at consensus of group of persons." 

Afikpo democratic processes were bnefly disnipted with the arriva1 of Alika 

Obini. the leader of a powerful fetish juju cult someiime in the 19th century. Ottenberg 

(1971) and Aja (1988) observe tliat later migrants from Arochukwu inherited the juju 

shrine, called Otosi. from Alika obini. This group of people constituted themselves into a 

niling group, called Amadi (the mling people). Ottenberg notes that the "Aro 

patrilineages called Amadi. held a special and powemil shrine, Otosi, to which they sold 

rights of use to some other Afikpo, who then also becarne Amadi and were linked into the 
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Aro system" (1 97 1 :24). The Amadi became very powerful politically through the control 

of slave trade. With control of the slave market. they were able to control other 

commodities such as "guns, gunpowder, cloth. iron, brass and copper rods" (ibid.) with 

which they exchanged slaves. They organized other Afikpo people to invade neighboring 

towns to obtain slaves for trade. Soon. they became also the dominant medicine men and 

constituted thernselves to resolve conflicts in Afikpo. They charged fees for offering their 

services to resolve cases. Those found guilty of offenses who could not pay the fines they 

imposed were either enslaved by them or sold into slavery. According to Ottenberg. 

"persons found guilty of crimes they adjudicated paid heavy fines to them or were sold 

into slavery" ( 197 1 : 26). Ottenberg observes that the Amadi did not apply consensus as a 

means of resolving conflicts. Their judgments were rapid and final without any avenue 

for appeal. Fear and intimidation became the order of things. They had no respect for the 

democratic processes of Afikpo. Ottenberg notes 

The use of force was a characteristic feature of everyday life. whether by Amadi or 
other Afikpo. Revenge for killing was swift: thieves might be buried alive or cut up 
with a machete on the spot. Children and adults were kidnapped and sold into 
slavery for personal remuneration. A person's goûts or other property were seized 
if he appeared to have committed an offense; only if he protested might a brief trial 
be held. Wornen went to the farms in groups under the protection of males 
(197 1 :26). 

The leadership by force and the abuse of the judicial processes by the Arnadi was a 

deviation from the democratic tradition of Afikpo. The Amadi therefore were resented 

and resisted by the Afikpo people. But it was the British colonial authorities that put an 

end to the Amadi tyranny. 



The third stage of Afikpo history dates from 1902 when the British findly 

conquered Afikpo and imposed their ruthority on the area. Afikpo became a major 

colonial administrative center in 1905, when Afikpo was made the headquarters of the 

Cross River Division. The colonial authorities mled through Afikpo people who were 

appointed Warrant Chiefs. The Wmant Chief system was disbanded in 1930 through out 

the entire country when it was discovered they were corrupt and automtic. The British 

became the major authority in Afikpo and bringing with them Christianity and western 

education. According to Ottenberg (197 1 :29), "by the mid- 1930s. then. we have a strong 

movement towvrd a two-caste system. At the top are the small handful of British 

administrators and Presbyterian or Catholic Missionaries ot Afikpo". The British colonial 

authorities did not hesitate to impose their political, religious. educational and judicial 

system on Afikpo, as in every other pan of Nigeria. The colonial govemment also 

introduced certain regulations on trade and other economic activities, including Taxes. It 

was also the colonial government that abolished the killing of twins and the system of 

slaves. The British colonial authorities also established the Afikpo Native Authority 

Court for the resolution of conflicts by the Afikpo people with supervision of colonial 

authorities. 

The fourth period of Afikpo history starts from around 1955 to the present tirne. 

By this time, the Divisional headquarters were administered by, other educated lgbos 

from other parts of Igboland. The administration of the country was virtually in the hands 

of Nigerians as the struggle for political independence from Britain was dmost won. A 

clear di fference between the administration of the area under Nigerian administrators and 



that of colonial authorities is a remarkable interaction between the administrators and 

Afikpo people. Ottenberg notes: 

These administrators did not remain as aloof from the Afikpo as did the British. and 
they seemed to stand out less distinctively and to exhibit less power. What we find 
then, by the 1950s. is a rather open class system. headed by three groups, the new 
traditional leaders. educated Afikpo, and Nigerian administraton, wliich interact 
considerably with one another, with the remainder of the Afikpo below them, 
covering a wide range of wealth and status (197 1: 3 1). 

Until 1902. most of the history of Afikpo was not recorded. Afikpo history was 

passed down through oral accounts from one generation to the next. Ottenberg (1971) 

observes that there was no organized effort to teach village history. Every social 

gathering was an opportunity to recount historical landmarks, and during this time some 

inaccuracies are either challenged or ignored if it was not central to the case in question or 

where the motive of the nürrator is not in question. Ottenberg cites three major avenues 

through which historical information is recounted and reviewed. These are "when a case 

is k ing  tried, often to claim rightful ancestry or the ownership of property; when priests 

cal1 up the ancestors during a sacrifice in a genealogical recall of the dead; and when men 

tülk of past Afikpo heroes" ( 197 1 : 40). 

This brief historical sketch illuminates the structure and background of the various 

traditional channels of conflict resolution. Again. an understanding of the history of 

Afikpo is imperative, which afcording to Palys ( 1995) is because "we must realize that 

the past has continuing relevance for the present because past constmctions become the 

raw materid for new constmctions." How the Afïkpo system of conflict resolution 

developed to what it is today is open to anybody's speculation. 



There is archeological evidence that there were human settlements in Afikpo in 

the Neolithic ages, and that the original inhabitants of Afikpo were non-Igbo speaking. 

These groups of people were, assirnilated by Igbo invaders in the 17th century. Most 

Igbo societies are relatively egalitarian and democratic. It is also possible to argue that 

the Afikpo democracy developed after a protracted conflict among the earlier settlen of 

the town. Ottenberg (1971) asserts that Afikpo is comprised of several ethnic groups 

who. over time. have completely assimilüted into one homogenous group. 

The Afikpo democratic system wûs disrupted twice in its history - fint by the 

Amadi in the 19th century, and the British colonial authorities at the tum of the century. 

The Warrant Chiefs instituted by the colonial authorities became autocntic and cormpt. 

It is d e  to conclude that democracy is deep rooted in the culture of Afikpo people as 

these interventions rather than destroying the system have tended to strengthen it. The 

historical accounts will be brought to bear Iater in our discussions of the Afikpo systems 

of conflict resolution. 
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me ANkpo Economy 

To appreciate the economic status and devance of Afikpo entails the 

description of other political and social institutions operating at Afikpo since there are no 

siatistics on the economic activity of Afi kpo. Afikpo. besides king the administrative 

headquarters of Afikpo local govemment. is also a zona1 headquarters and the second 



most populous and important town in the newly created Ebonyi State. There are many 

Federal. State and Local Govemment offices in the ares including a Zond and Divisional 

Police Office and High Court. Afikpo is a class B Nigerian urban area. 

In 1995, there were approximately 30 primûry schools with an enrollment of 

22,086 pupils and a staff strength of about 4 15 in the local govemment. There are eight 

govemment secondary schools in Afikpo. In addition private individu& operate eight 

secondary schools in the areü. Other tertiary institutions in the area include schools of 

Nursing and Midwifery, a Teacher Training Institute and a Federnl polytechnic. In the 

absence of statistics on the issue. it is nevertheless believed that the literacy rate in the 

areü is quite high. 

The majority of Afikpo. especially the elderly, are involved in subsistence f m i n g  

and fishing. Afikpo has a strong farming culture, which is encounged by the communal 

land ownership system ihat makes land available for everyone interested in farming. 

Again, Afikpo is favored with cleinent weather conducive for yam, cassava and rice 

production, food crops that are the staple food of most Nigerians. Because of this 

agricultural endowment, Afikpo is fondly referred to as the food basket of the South 

Eastem Nigerian area. Other food crops produced in Afikpo in commercial quantities 

include vegetables, peanuts, okro, and different kinds of fruits. Fishing is another 

occupation that attracts a sizable percentage of Afikpo indigenes. The Cross River that 

mns through Afikpo provides opportunities for people interested in fishing. There are 

also many lakes and streams in Afikpo that further boost fish production. There are many 

small-scale agricultural and fishing industries. Afikpo is also a major commercial center. 

which accounts for the existence of five commercial banks in the area. 



Nlgerian State Courts in AHkpo: the Customary coud3 

There are three govemment courts in Afikpo: the High Court. the 

Magistrate Court, and the Customary Court. The High Court and Magistrate Court are 

modeled after the English courts. The Magistrate Court and High Court. are presided 

over by one rnagistrate. and one judge respectively, who are trained lawyen. The 

Customary Coun, on the other hand. is designed as an alternative system of conflict- 

resolution. It is meant to bridge the gap existing between the colonial imposed judicial 

system and the African indigenous Iaws. Section 4 of the Customary Court Edict states 

that: "Every Court shrll consist of a Chainnan and two other members who shall be 

styled Custornary Court memben. al1 of whom shall be appointed by the Judicial Service 

Cornmittee." The Customary Court judges are not trained in Inw but. are expected to be 

versed in the customary laws of the area they preside. 

The major difference between Customary Courts on the one hrnd. and Magistrate and 

High Courts on the other hand. as it pertains to criminal and civil causes and matters is 

that Customary Courts are empowered and encouraged to seek reconciliation at any stage 

of the ttial process. In other words. ihr rules of evidence and other legal technicalities 

shall be relaxed. and the adjudication process should be open to wider range of facts. 

Further, the disputants legal rights are played down, with emphasis on reconciliation. 

Section 18 and 19 of the provided 1984 Customary Court Edict states: 

In civil causes or matten a Customary Coun may promote reconciliation among the 
parties thereto and encourage and facilitate the amicable settlement thereof. 

?-' The policy establishing the Customary Court falls within the regulatory policy typology. HilVBnmley 
( 1986: 14) define regulatory policy as government action to prevent and control individual activities. This 
category includes policing and law enforcement. Other types of policy are distributive, redistributive and 
constituent policy. 
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Section 19 of the Edict states that in criminal causes where the Court has 
jurisdiction, a Customary Coun may promote reconciliation and facilitate the 
settlement in an arnicable way. 

The Custornary Courts impose a range of sanctions. including fines and 

compensation. Customary Couns also impose the sanctions of imprisonment. The 

Custornary Court was established under the h o  stateZ4 povemment Edict Provisions of 

1984. According to the Edict. 

Customary Law. means a rule or body of customary rules regulating rights and 
imposing correlative duties k i n g  custornary mle or body of customary niles which 
obtains and is fortified by established usage and which is appropriate and applicable 
io any particular cause, matter. dispute. issue or question. 

According to the provided 1986 Amendment of the Edict. section 75. 

the Jurisdiction of a customary court to try civil and criminal causes and matters 
under this Edict shall not affect the jurisdiction of the Magistrate's Court or the 
High Court to try such causes and matters. 

The Customary Court Edict derives its authonty from Sections 247 and 249 of the 

Nigerian Constitution. This section of the Constitution empowen State Govemments to 

set up either Customary or shariaZ5 Courts according to the needs of their people. The 

only condition however, is that the laws applied by the Sharia and Customary Courts "are 

not repugnant to natural justice, equity and good conscience." Otherwise. the Iaws and 

opentions of the Customary and Sharia Courts must not violate any Iaws of the Federal 

Govemment of Nigeria. 

'' In 1984 when Nigeria operated r 21 stûte federal government structure. Afikpo was in Imo State. 
Presently, there are 36 states in Nigeria, with Afikpo in Ebonyi State. However, the Customary Court Edict 
is still operational in the Igbo spe;iking states. 



Informing the Customary and Sharia Courts policy is the govemment's interest in 

devolving justice making to the grass roots. The power granted to the States by the 

Constitution to establish either Customary or Sharia Courts according to the interest of 

the people constituting the state is in recognition of the diverse nature of the Nigerian 

people. There are more than 252 identifiable ethnic groups in Nigeria. Each of the ethnic 

groups have a distinct language and culture. Religion is also a major factor detemining 

the policy. More than ninety-nine percent of the population of the northem part of 

Nigeria, are Moslems, and they account for more than 50 percent of the total Nigenan 

population. Christimity is dominant in the Southern part of Nigeria. which accounts for 

about 35 percent of the country's total population. while adherents to African religion 

rnakes up the balance. 

Some historical information on the Customary Courts could further the 

understanding of its objectives. The Customary Coun is r reformed version of the 

"Afikpo Native Authority Coun", established in 1904 by the British Colonial Authorities 

following the colonial rule. Its legal backing derives from the 1 9 0  Proclamation of 

Colonial Authorities Native Courts. It was part of the 'direct administration' policy of 

Igboland by the colonial govemment, a marked departure from the 'indirect d e l 6 '  policy 

applied in the Northem and Western Nigeria. ïgboland was characterized as living in 

'ordered anuchy', by the colonial ruthorities since they could not identify any 

govemmentd institution. On the other hand, the institutions of Oba and Emir 

Shiuia Courts serve the interests of people within the Moslem Uth. The Customary Courts on the other 
hmd serve the interests of people with interests in customary matters. 
" Perhm defines indirect mle "as a system by which the tuteliuy power recognizes existing African 
societies and wsists them to adapt themselves to the functions of local govemment" (1937: 346). 



(Monarchy) in the Western and Northem part of Nigeria existed and wielded powerful 

influence over a large temtory. 

Afikpo, like most of the Igbo according to Uchendu (1965) had no political 

arrangement that could be called a federation, a confederacy or a state, similar to what the 

colonial authorities were used to. In most Igboland. when there is a case or matter that 

affects the whole village groups, representatives of the villages meet in a general 

assernbly. Jones (1956: 5) notes that no village "could be bound by a law or decision 

made at a meeting in the absence of its representatives" (cited in Uchendu 1965: 45). All 

pcrsons, including the villages, had equal rights and privileges. Decisions reached at 

these general meetings were through consensus, which wüs essential for order as 

sanctions against recalcitrant persons or groups were rarely forcefully enforced. Every 

adult lgbo has a voice in these meetings. despite the fact that the elders. especially the 

ruling nge grade wielded a lot of influence. 

At the village level however, what exists cm be chûracterized as direct 

democricy. All adults, including men and women are represented. It is important to 

point out that the talks are, dominated by men. Women tdk only when they are directly 

invoived, either as witnesses, plaintiffs or defendants. The set-up is aptly summed up by 

Uchendu ( 196% 46): 

The picture of the Igbo political community which emerges from these settings is 
one ihat is temtorially small enough to make direct democracy possible at the 
village level as well as representative assembly at the village-group level; a 
govemment in which the principle of equality is respecied; in which the use of 
force is minimal or absent; and in which there are leaders rather than rulers, and 
political cohesion is achieved by rules nther thm by laws [sic] and by consensus 
rather than by dictation. 



The political arrangement of the Igbo did not fit the criteria of a state with which British 

colonial authorities were familiu. The highest recognition accorded the Igbo is 'ordered 

anarchy.' Thus, dictating the imposition of direct colonial administration on Igboland, as 

against the 'indirect rule' system on other parts of Nigeria. In this respect, Igboland was 

arbitrarily divided into Native Court Areas. The mangement brought together othenvise 

autonomous communities. Each Native Court Area was an al1 purpose administrative set- 

up. The system was financed mostly through indirect taxation. The Native Coun Area 

was headed by. a British distnct commissioner. Other officen of the administration 

included warrant chiefs, court clerks and court messengers. 

The warrant chiefs were appointed by, the district commissioner often as 

representatives of his community. The criteria used in appointing the warrant chiefs were 

"those who impressed the District Comrnissioner with their courage to corne forward and 

meet the Europeans. The traditional rulers seldom passed this test, and so were, for the 

most part. left out" (Nwabueze 1963: 70). cited in Uchendu (1965: 47). The warrant 

chiefs were given a cap of office and a warrant of authority, which was backed by the 

coercive force of the administration. Uchendu notes that while warrant chiefs were heads 

of the native courts their actual role w u  more a'; advisers to the colonial administrator. 

The native couns had the full paraphemalia of modem criminal justice system. Prisons 

were established. There wiis the office of the court clerk who supervised the court 

messengers. The court messengers were rrsponsible for sewing summonses. making 

arrests and maintaining order during court proceedings. The courts' judgments could be 

reviewed on appeai to the Colonial district commissioner. 



What emerges from the foregoing is a stniggle by the colonial authorities rïght 

from the beginning with understanding how to apply their concept of Iaw and order to the 

Igbo peoples. The people could hardly relate with the European notion of justice. Such is 

the basis for cultural conflict and misunderstanding. The colonial 'legal refonners' 

believed that the in formal network of relationships that characterizr traditional justice 

were not compatible with industrial societies. However. the Igbo people rejected the new 

arrangement. Colonial administration and the social and political institutions introduced 

üffected the democratic character of the society. These were especially so with the 

imposition of warrant chiefs as custodians of the couns. These chiefs were blamed for 

inaugurating a painful era of political and social dishmony. political corruption. 

authoritarianism. and various foms of colonial oppression and exploitation. Shridi. 

describing corruption in the Native Courts in Tanzania. notes: 

Many people think that the Native Courts. or rather those who function in them. are 
losing touch with the ordinary people who corne to have their affain settled by due 
process of law ... A more serious cnticism of these men is that they are even losing 
the confidence of the ordinary peasant, secured in their places by govemment 
backing and no longer subject to the former sanctions to which an African chief 
was liable at the hands of his people if he does not comport himself well. is losing 
them much measure of popular support and acceptance (1992: 9). 

The visible collapse of the warrant chief system began in 1928 with the 

introduction of direct taxation which was exercised through the Native Court system. But 

things carne to a head in 1929 when the property of women. were ordered to be assessed 

in one of the divisional headquarten. Women interpreted the assessment of their wealth 

as a prelude to their taxation since the same assessment had preceded the direct taxation 

of men in 1927. This sparked off a protest by women popularly called the "1929 Aba 



women riot," which left thirty-two women dead and several scores wounded. Reports of 

two Commissions of Inquiry into the riot led to the refonn of the Native Courts between 

1930 - 193 1. Attempts were then made to integrate the native court system with 

indigenous political and social institutions. "Warrants were given to social units. such as 

villages, instead of to individuals. The villages selected court judges to represetit them. 

The degree of flexibility allowed was such that some courts either selected presidents for 

each sitting or h d  no presidents üt all" (Uchendu 1965: 48). The number of judges in the 

native courts was also expanded. The reformed native courts with several judges proved 

unwieldy. leading to funher refoms. 

Presently. the Customuy Court or a Custornary Court of Appeal according to the 

provided Edict as stipulated by the Constitution, shai l administer: 

a. the customary law prevailing in the area of jurisdiction of the Court or binding 
upon any of the parties. so far as it is not cepugnant to natunl justice, equity and 
good conscience or incompatible either directly or by necessary implication with 
any written Inw for the time king in force in the State; 

b. the provisions of ony written law which the Court may be authorized to enforce; 

c. the provisions of any enactment in respect of which jurisdiction is conferred on 
the Court by the enactment; 

d. the provisions of al1 bylaws or rules made or deemed to be made by a local 
govenment or statutory corporation having authority in the area of junsdiction of 
the Court; 

A. provisions relating to general t a .  rates or levies payable by the local 
community or imposed by the State Govemment, local govemment or town 
union. 

2. A customary law shall be deemed to be binding upon a person according to Customary 

Coun Edict of 1984, where chat person: 



a. is an indigene of a place in which the customary law is in force; 

b. k ing  in a place in which the customary law is in force, does an act in violation 
of the customary law; 

c. in cases of claims under a customary law of inheritance, makes a daim in 
respect of the property or estate of a deceased person and the deceased person was 
iui indigene of the place in which the customary law is in force; 

d. agrees or is deemed to have agreed to be bound by the customq law. 
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Diagram of line of authority in the customary court policy-making process. 



The customary court is the Nigerian govemment sponsored alternative conflict 

resolution program. It is in response to the Nigerian populace's disenchantment with the 

modem criminal and civil justice system bequeathed to political independent Nigeria in 

1960. indictments against the Nigerian criminal justice system are that its process is  

lengthy. burdensome. and ioo expensive for Nigeria's level of economic development. 

Many also perceive the legal system as an alien system. which does not fuily 

accommodate the custom, cultures and religions of Nigeria. The customary court is 

designed to address these conflicts, but its critics insist such policies failed in the past and 

will continue to fail to meet its set objectives. To appreciate the policy. an understanding 

of the policy and the policy-müking environmeni is imperative. 

First. the diagram above depicts the line of authority in the customary court policy- 

making process. Describing the line of authority in the policy making process as a top 

down arrangement may not be wholly correct. The 1979 Nigerian Constitution 

empowered the States as the diagram above shows to design policies that reflect the local 

customs of their people. Partly influencing the policy is the political climate of the time. 

The two major anti-colonial ideologies of the time were: the Negritude and  jarn na'^. 

Funher informing the present customary court policy is the incrementalist" principle. 

" The proponent of Negritude is  Leopold Senghor. Negtitudc as a concept odvances the view that the 
African outlook on life is humanist. It is also a movement for the rcstoratian of the African identity and 
self-esteem destroyed by the inhumane experiences of slavery and colonialism. Ujama as au-ticuiated by 
Julius Nyerere dso promotes the African hummist outlook on life. It is an alternative approach to socio- 
political development that is group oriented and eschews individucilism. It also opposes the Wcstern 
capitalist views that emphasize profit motive (cited in Elechi 1996: 354). 
" Incrementalim or "muddling through according io Lindblorn "relies heavily on the record of past 
experiences with small policy steps to predict the consequences of similar steps cxtcnded into the future" 
(1959: 79). 1ncrement;rlism unlike the rational mdel  argues chat information and knowledge are rarely 
adequate for a complete policy program. Policies arc developcd in stages, with series of adjustments. 



Introducing completely whole new programs may not have been feasible under the time, 

political and financial circurnstances. It seemed practical to adopt and reforrn the colonial 

Native courts. Incrementalism reviews and revives past govemment policies. This 

approach is considered expedient since the new govemment lacks the money, time and 

know ledge to invest in designing new alternatives to existing policies. Political. time and 

economic constraints must have been instructive against adopting or searching for new 

alternatives. Dye (1978: 33) notes that "policy makers accept the legitimacy of previous 

policies because of the uncertainty about the consequences of completely new or different 

policies." Incrementalism. conscious of the complexity and difficulty in problem solving 

tends to adopt a cüutious and step by step approach. The rational mode1 as a policy 

rnaking process can also apply here. in this case, a policy maker who is confronted with 

policy options bases hisher decision on a scientific approach to detemine viable policy 

alternatives. He/she begins by idrntifying the objectives or problems. The alternative 

costs. benefits and means in solving the problem is examined. The best option is selected 

and implemented. Doem and Phidd (1992) recommend fint identification of the problem 

and the objective of the policy. The alternative costs. benefits and means are thoroughly 

üssessed. The best option is selected and chosen. The success. if any, is evaluated and 

changes are made to rectify errors. 

Christie (1976) argues that the state has interest in maintaining its presence in dl 

aspects of the peoples' life. The socialist govemment of Tmzania's sponsorship of 

alternative conflict resolution. according to Christie, should be understood in this respect. 

Here, local party officiais with other villagers organize themselves for the purpose of 

resolving conflicts amongst the people. Stangeland (1985) in support cites the ''cornrade 
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court" of the European Socialist Countries as established to handle cases that would have 

otherwise empted into political conflicts. The courts act as "important safety valves in 

this society where strikes never happen and the labor unions are under strict state control" 

(p.3). in the former German Democratic Republic. for instance, according to Stangeland, 

the "Konfliktkommissionen" apply arbitration techniques in resolving labor disputes and 

other conflicts at the work place. Minor criminal cases are referred to this alternative 

conflict resolution board by the public prosecutor. 

Giddens' (1989) critique of Durkheim's concept of the state suggests that al1 

states have interest in maintaining control of the social and economic life of its citizenry. 

As such the state's involvement in al1 aspects of social control is in pursuit of the state's 

desire to exercise full control. Giddens states: 

Durkheim treats modem democratic state forms too much as a simple extension of 
state power in general and he dso underestimates how far the state apparatus can 
become a source of power independent of the rest of society ( 1989: 18). 

Further examination of state-society relations reveals that the state has more than a 

bureaucratie interest in setting up alternative conflict resolution institutions. In this 

respect, al1 states, including post-colonial states have similar interests in expanding 

govemrnent bureaucracy for the purpose of control. From this perspective, state policies 

have been motivated by its desire to acquire and maintain power. The resulting power 

relations can best be described as manipulative and exploitative. Kenneth ( 1  977: 67) puis 

it thus: 

But one need only survey the record to realize that here, as elsewhere the 
development of the state has been that of constant rggrandizement. Necessarily, 
that aggrandizement has been at the expense of the two other components in 
political life - at the expense of society and the individuals who mate  society 



because it is their nature so to do. Of course this does not mean that the state has 
made no contribution to social and individual welfare. 

Furthemore. in exümining customary court policies, we must remember that the concept 

of customary law in Igboland is a very recent phenornenon. Customary laws are not 

coded? The notion of laws as a matter of forma1 Bills and Acts of Parliament or Decrees 

and Edicts, is also novel. As such, it is imperative to address the issue from its origin. 

The notion of customary law came with colonialism. When Africa was integrated into 

the world capitalkt economy through colonirlism, the effect on African social and 

economic systems was enormous. Rwezaura (1992: 3) observes that customüry law 

developed through the "interaction between the colonial administration and the various 

African political and social systems" (cited in Armstrong. et a1 1993: 13). Rwezaura adds 

that the development and transformation of customary law during the coloniül period 

occurred through a process in which: 

. . . custom and tradition became a means by which the local rulers and family heads 
bürgained with the colonial state for reteining a part of their political power in their 
communities while individuals especially women and young people appeded to the 
colonial state to lighten some of their burdens, under tradition through the 
deployrnent of liberal values such as natural justice and equity (cited in Armstrong, 
et al 1993: 13). 

Post-colonial African States operate several legal systems. The hybridization of 

African legal systems results from Afncan colonial experience. There is the customary 

" There is a list of lgbo customary law drawn up by Dr. S. N. C. Obi. It is titled the '*Customuy Law 
Manunl of Igboliind". According to Okere (1986) the laws set out in the papcr have k e n  described by the 
Comrnissioner for Law Revision and a tem of law officers rrs "current, wcll established customq laws." 
There is no indication however that the customiuy laws listed carry the force of the Iaw. 1 assume they 
provide more theoretical than legal guide. 



and religious lrws on the one hand, and the received laws. and the general laws, on the 

other hand. often based on the legal systems of the erstwhile colonial authority. The 

courts have the onerous duty of choosing the laws that are applicable. During the colonial 

times. customary laws applied to the indigenous Africans, while the received laws were 

applicable to the Europeans. 

Customary law. according to Okere (1986: 25). "is r custom that has acquired the 

force of law." Okere further defines custom as the habitua1 practice of a group. 

Customary laws, Okere argues. are "essentially statements of natural rights and duties 

covenng areas such as marriûge and filiation, succession and inheritünce, land ownership, 

acquisition and alienation; farming. crops and livestock, exchange, property and civil 

wrongs" (ibid.). Okere insists that Customary laws are Iüws because "not following them 

could invûlidate actions, and they are customs because they sprang from long usage" 

(ibid.). Customary hws in Africa derive from the following sources: 

Customary law proveâ in evidence 

During native (customary) court proceedings, elders, warrant chiefs and other 

court officials were often üsked to give evidence in matters conceming African customs. 

Regarded as experts on African custorns. it is testirnonies like this customary court 

proceedings that colonial officials. missionarîes and European anthropologists dnw up 

their lists of African customary d e s .  There are arguments that customary laws 

emmating from such sources are bound to be influenced by either the individuals giving 



the evidence or by those who wrote based on their observance of customnry practices. An 

instance of this was given by Rwezaura (1992: 5): 

what the elders and other witnesses gave as evidence of customary law was a 
distorted and rigid version of customary Iaw designed to express their idea of what 
the law should be and not what it really was ... their versions were greatly 
influenced by the elders* anger and frustration at the loss of politicai power and 
challenges they were facing at the time frorn women and young men (cited in 
Armstrong et al 1993: 141. 

The recorders of the court proceedings who were often Europeans tended to classify the 

court processes in the terminology they were farniliar with. Besides. processing 

customary laws in colonial courts w u  an aversion of a sort. Custornary law is process 

oriented. while colonial legal systerns were based on rules. African legal systems' 

ernphasis was on the process of bringing about peaceful resolutions to a conflict rather 

than on using rules as the buis for resolving the conflict. Armstrong et al (1993: 14). 

note: 

Customary dispute resolution processes de-emphasized rights and sought to achieve 
solutions to social disputes, which were considered just and fair. Thus in relation to 
customary law it was misleading and inappropriate to talk of rights and rules. 
However the preoccupation of Western couns with ascenaining rules of substantive 
customary lilw where. in fact. none existed resulted in the construction of rules 
whic h were often neither custornary nor equitable. 

Customary Law aeising from previously decideâ cpscs on Customry Law 

Precedence is an integral part of colonial court systems. as such previous 

decisions of the courts influenced subsequent cases. Armstrong et al (1993) argue that 

precedent cases were uncritically cited as evidence of the applicable custom in subsequent 

cases. It happened that such versions of custornary law were accorded authoritative status 

and applied even to different ethnic groups who had different customary practices. 



Customary Law decreed by State bodies such as Chiefs Councils and Native 
Authorities 

These were efforts made by colonial authorities to regulate and systemize the 

diverse and diffuse sources and content of living (Iaw) custom, (Armstrong et a1 1993). 

The initiative was often from the colonial authorities through their agencies for indirect 

nile. such as the chiefs and other traditional leaders. The customary laws arising from 

these were made to serve the interests of the colonial authorities even if. they were 

fomulated by the traditional rulers. 

During the colonial period. the practice was to separate the judicial systems 

through the choice of law rules and the jurisdiction of courts, observe Armstrong. et al 

( 1993). The practice changed with African states becoming politically independent. such 

that there is now more interaction between customary law and received ancilor general 

IBW. The Constitutions of most neo-colonial African states provides for courts to apply 

customary Iaws. The customary courts must however. apply laws that 'are not repugnant 

to natural justice. equity or good conscience*. However. the nature of the justice, equity 

or good conscience is often not defined. Armstrong. ei al ( 1993) note: "The most 

troubling aspect of this is the question. whose justice. sense of equity, morality or 

conscience are these to be tested against? (p. 17). 

There are two foms of customary laws applied by pst-colonial Afncûn states 

(Armstrong et al, 1993). The lower courts are more responsive to changing patterns of 

the living customary law and are therefore inclined to apply it. The higher courts, on the 

oiher hand are rather slow to change. and are likely to invoke old colonial precedents, 

which generally deny women rights. 



1 High Court Traditional Chief-in-Council 

Magistrates Court 

Customary Coun 

Includes The Elders Ad-hoc Tribunal. "Ogo" Cult. Okpota General Assembly. Oath 
Shrines, Diviners. the masquerades and so on. 

Diagram showing State and indigenous institutions of conflict resolution in Afikpo. 

Conclusion: 

The planned study of the Afikpo Customary Court was abandoned because the Judges 

of the customary courts failed to cooperate with the study. All attempts to examine the 

records and interview Judps of the courts wen refused. The Judges did not give any 



reasons for failing to cwperate with the study. The plan to interview past litigants of the 

courts failed too. Interviews with the few litigants we could track down was discontinued 

because the responses became too predictable and not helpful to this study. Litigants who 

won their cases approved of the courts, while litigants who lost their cases attributed their 

loss to corruption by the Judges. However. observing the courts in session was allowed, 

hence the brief remark on the structure and processes of the customary court. 

The Customq Coun sits at the Mgbom town hall. The court is presided over by three 

judges, al1 hymen. One of the judges is chair. and the other two judges are memkrs of 

the Customq Court. All the judges are elders of Afikpo and are retired senior civil 

servants. They are al1 highly respected individuals of the community. There is a 

policeman standing by the door of the court during proceedings. His role is to enforce 

order and aIso to exon convicted criminals to the Afikpo prisons or to the police station 

for remand. Lüwyers appear for litigants at the courts, ostensibly to guard against the 

tyranny of the judges. 

Like al1 govemmeni establishments, the language of the court is English. The clerk of 

the court also translates proceedings to Igbo language if the litigants express difficulties 

with understanding English. During the visit to the court, the clerk of the court was from 

another Igbo-speaking town. He does not speak the Afikpo dialect. Some rural Afikpo 

people have difficulties understanding other Igbo dialects. Yet, the clerk was interpreting 

to the litigants, while the Judges who are from Afikpo and speak the local dialect 

conducted the proceedings in English. 

Some litigants were unable to produce their witnesses when dernanded. Apparently, 

some Afikpo people are weary of the length of time it takes to resolve a case in the 
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customary court. Further, the presence of the police, and the hct that the Judges have 

power and authority to imprison people who do not conduct themselves properly are very 

intimidating. Some of the Iitigants found it difficult to speak up. Later my respondents 

confirmed that Afikpo people find the customary coun processes intimidating and easily 

lose their power of speech. The atmosphere of the court w u  quite solemn, elitist. 

threatening, with no room for the democntic participation of litigants. Although the 

Judges of the customary courts are hymen, the structure, language and processes of the 

courts were very sirnilar to that of the Magistraie and High Courts in the town. Based on 

the few cases witnessed. it seemed the Igbo justice goal of rcconciliüiion and restorütion 

of relationships were not important values for the court. The presence of lawyers, 

especially for some of the litigants who can afford it did not help matters. There is no 

legal aid for litigants who cünnot afford a lawyer. The brief observations of the structure 

and processes of the courts left much to be desired. hence the study was übandoned. and 

al1 efforts concentrated at the Afikpo indigenous institutions of conflict resolution. which 

;tri: examined in the next section. 



CHAPTER 7 

VII. INDIGENOUS INSTITUTIONS OF CONFLICT RESOLUTION 
IN AFIKPO 

"If ihere is light in the saul, 
Therc will be beauty in the persan. 

If there is beauty in the person, 
There will be harmony in the house. 

If  there is harmany in the house, 
Thcre ni!! be ordcr in the narion. 

If there is order in the niition. 
Therc will bc pcace in the world" 

- (Chinese Proverb) 

There are many institutions in Afikpo for justice mÿking. Some of the indigenous 

institutions for con tlict resolution in the community evolved from the fümily and other 

primary groupings. In these institutions. justice-making is cost-free. participatory, and 

effective. Disputes receive immediate attention and resolution. ludgments and opinions 

of these institutions are respected and taken into evidence in the more formal institutions 

of justice-mnking. ~ediative"' approüches are applied sincc the goal is the restoration of 

peace and hürmony in the group. At the more formal, centralized institutions of confiict 

resolution in Afikpo. cases also receive attention without delay. In some cases, these 

bodies insist that matters before them first pass through the primary groupings mediation 

forum. They will  rather handle a case only after the primary groupings failed to resolve 

them. unless they are serious conflicts, violations against the land, or conflicts that are 

classified as abominations. Here cases are ûrbitrated and fines and other applicable 

30 Afikpo culture king inierventionisl oricnted, mediators in conflict do not hesitate io intcrvene when 
necessuy, pointing out to parties to a conflict wkre they e m d  and suggesting solutions. However, parties 
io the conflict rue actively involved in the ptoccss and generdly encowaged to resolve the conflicts on their 
own. The belief is that conflicts not addressed or resolved will likely be blown out of proportion and might 
spread. Further, a victirn whose needs are noi addressed is a potential offender. 



punishments imposed. Here, as in other Afikpo life. the participatory. consensus and 

restorative principles in conflict resolution are followed. Some of the popular indigenous 

institutions of conflict resolution in Afikpo are discussed in this chapter. 

The Ag-rade system 

The age grade system is perhaps the most signifiant indigenous social and political 

institution in Afikpo. Most social and political activities are organized through the age 

grade system. The age grade is a sirong medium for conflict resolution and the 

enforcement of cornpliance to social noms. The age p d e "  systern is built on a cohort 

principlc that organizes people bom within approximately three-yew intervals, initial1 y at 

the ward b e l .  In the larger villages, there are several wards. and the age groupings in the 

wards together form one big and strong age-set in the village. The village üge groupings 

identify and relate with their counterparts in other villages to exercise roles that affect the 

village-group as a whole. Ottenberg (1971: 67) observes. "the age-set arrangements 

permeüte Afikpo life. Age ranking is of considerable significance. as cm be seen most 

clearly in the deferential behavior of members of younger sets toward those older ones. 

and in the rewards to the senior ones of food. drink, and money in various ceremonials". 

The significance and authority of the age grade system is panly a consequence of 

its membership. Presenily, the agr: grade system attriicts nearly total participation of al1 

Afikpo adults. Consequently, it is very difficult. if not impossible, to perfonn any social 

"TWO brothers cmnot belong to the svnc ige grade. The spacing of childbirths in the society is one wûy of 
guiding against two brolhers belonging to the siune age grade. I t  is an offense in Afikpo for a woman to get 
pregnant before she completely weans her latest child - which trikes at least two and a Iidf yem. However, 
two hdf brothers from Ihe s m e  faiher cm bclang to the same age grade. 



and political function in Afikpo outside the age grade. Even the Afikpo political 

republican system is carried out through the age grade systern. Most classifications and 

distribution of tasks and duties are through the age-grade system. 

The origin of the üge grade system is not known, but it is believed to be as old as 

the Igbo people and culture. This system is a secular institution hence it is not connected 

with any religious pnctice. Unlike other sociai institutions in Afikpo. the age grade has 

"no shrines that would connect them with past tradition, and no history of common 

origin" (Ottenberg 197 1 : 52). 

The age grade system cuts across descent and class lines. As Ottenberg ( 197 1 : 52) 

observes. "ascribed status at Afikpo is mainly based on the principles of organization by 

descent and age; these two feeiitures create the groundwork of village life." Social c h  

division and consciousness is low in Afikpo, and this is partly due to the age grade that 

groups together people of different socio-economic status. The only social distinction the 

Aîïkpo recognize is that based on age. It is noted that gender and wealth are important. 

but doubtful if wealth bestows political power, since leadership is exercised through the 

üge groupings. This practice is quite widespread ümong the Igbo. Uchendu (1965: 85) 

notes, "In one context, the distinction between child and adult superficially overrides 

other status considerations in Igbo society. An Igbo child remains a child, no matter what 

his other status distinctions are. His senior who is less distinguished socially loses no 

time in reminding him of his age." 

Forma1 age groupings begin as early as 17 to 20 yem of age. This grouping is the 

most junior set, and their role generally consists of tidying the villages and enforcing 

discipline among its members, especidly during social activities. According to Ottenberg 
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(197 1: 52), "there are usudly between fifteen and twenty age sets in the community, each 

one covering a span of approximately three years." However, formal registration and 

recognition, especially at the village level, begins with the age grade of about thirty yeus 

of age. The age grade ai this stage adopts a name through which it is registered and 

known. The age grades retain their names throughout the life of its members. Their roles 

and authority in the village and within the village-groups change with age. Depending on 

the size of the village. a particulu age grade could number between about ten persons to a 

hundred persons or thereabouts. 

The age-grade system has the following leadership hierarchy: 

(a). the junior elders made up of men in their fifties and eürly sixties known as the 

"Ekpuke Eto" age grades 

(b). the middle and senior sub-grade consists of members in their mid-sixties and above 

and they are known as the "Ekpuke Essa" age grade. 

These Iast two sets make up the Council of Elders. and they are the major 

authority in the town and constitute the traditional govemment. The age-grade of persons 

in their fifties serve in executive roles and are responsible for the mobilization of the 

more junior age grades. They also assist the eldest age grade set to execute community 

projects. (See table below for the Afikpo men's age grades). 

Female social and political activities are carried out separately from those of 

males. Wliile females have a distinct organized age grade set, they are linked with their 

male counterparts. Their organization is limited mostly to m h e d  females, widows, and 

divorcees, and they cwperate with the male age grade set to execute community projects. 

One of the male age grades I observed has a joint meeting with their female counterparts 



annually on the 27th of December, when there is a need, or if they are planning a common 

project. The coed meeting serves to strengthen the age grade association and provides r 

forum for discussing issues that affect the age grade. Since men tend to marry women 

younger than themselves, it is a rare occurrence when a man and wife belong to the same 

age grade. When this occurs and there is a combined meeting. everybody is treated 

equally and is encouraged to have open minds and contribute freely during deliberations. 

Meeting matters are confidentid and can only be discussed with members and during 

meetings. 

Table Specifying Afikpo Men's Age Grades 
(SOURCE: OTUU : 197'1 (page 91A) 

Basis d 
omizstion 

Village 

Junior Elders 
Junior Elders 

- 

Retired Elders 1 Hori 1 ~ i k e  Grouo 

Appmximte age 
of members 

28 - 39 years 

Age-Grade 

Young Men 

Middle Elders 
Senior Elders 

Alikpo N p m  

Ekpuke Eto Ogo or 
Uke E k ~ e  
Isi Elia 
Ekpuke Eto 
(Ehugbo) 
Ekpuke Essa 

_ Onikara 

40 - 54 years 
55 - 64 years 

Village 
Village Group 

65 - 83 years 
84 - 90 years 

Village Group 
Village Group 



The Age-grade hierarchy 

EKPUKE - ET0 

EKPUKE - ESSA 

1 2 3 

I EKPUKE - ET0 - OGO I 

C 
4 5 6 

. I 

ISI - E L M J I  - OGO 

SCHEMATIC DIAGRAM OF AFIKPO AGE-GRADE STRUCTURE 

NOTES: 

4 

4 5 6 t 2 

1,2.3 ... 6 represent age sets 
A, B, C ... E represent age grades through which the sets pus. 
A and B are organized on village basis. 
C, D. E are organized on village-group basis. 

3 

Diagram of the age-grade hierarchy (source: Otuu 1977). 



The Social Benefits of Age-gracie 

The legitimacy and authority of the age grade derive partly from the social and 

economic support the age grade provides its members. Until recently, Afikpo economy 

was not money-büsed. As an agricultural economy, Afikpo adults depended to a large 

extent on the labor of the age grade members. Houses were built through cooperative 

efforts. and the üge grade members were obliged to support one of their own. When age 

grade members assist a member in erecting a house or in farm work, the beneficiary of the 

age grade largesse is expected to feast the age gnde afterwards. When individuals 

perform funeral ceremonies for their dead parents, they anticipate moral and material 

support from the age grade. 

Another benefit the age-grades provide is  loüns with little or no interest to 

members. Age grade members can borrow money to pay hospital bills for their family 

members. Members çan also borrow money from the age set for educational purposes. 

either for self or for family members. Members borrow to put themselves through 

professional apprenticeship, or to raise capital for business. The age grades raise money 

through monthly dues and spcial levies for communal projects. Money accrues to the 

üge grades from their swings in banks. Sorne age-grades have also gone as far as 

investing their money in commercial projects. Other major sources of rnoney to age 

grades corne from the interest on money lent to members, donations from wealthy 

members of the age grade, or philanthropie mernben of the community. 

Further, there is a strong sense of comradeship and connection within the age- 

grade members. The bais for this cm be attributed to the tangible and intangible benefits 

thût memben derive from the organization. Besides, mernkrs of the same age set have 
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grown up together and are involved in activities as part of growing up. As Ottenberg 

(197 1: 59) points out. "with age mates a person can relax and joke and talk freely. Still. 

there is often minor bickering over whether ü set member has fulfilled his obligations 

properly. and there may be much debate and talk over the matter. as is typical of many 

arguments at Afikpo." 

The Functions of Age-grades 

The lige-grades collectively exercise many public roles. The age-grade is the basis 

of al1 social and political organizûtion in the community. Prior to colonialism. the age- 

grades were like the reserve army of the state. to be mobilized in times of war or other 

rmergencies. Presenti y, the age-grades play many policing roles for the indigenous 

govemment. They collect fines and enforce the laws of the land. They mobilize their 

members to construct and repair the market. schools. hospitals. community buildings. and 

hm and market paths. Above al], the age-grade's most important function is the control 

it exercises on the behavior of its membership. Any bad behavior of an age-grade member 

affects the reputation of the age-grade. Members who misbehave or are involved in 

criminal activities are heavi ly fined. 

The age-grades effect control through reward for good behavior. and imposing 

sanctions for behavior falling short of expectation. For example. alcohol or drug abuse is 

an offense against age-grade d e s .  Failure to provide hospitality or support to a member 

of the age- grade in trouble could attract a fine or rebuke. Theft. fighting in public places. 

especially during age-grade meetings, is a serious offense. The use of harsh or curse 

words dunng meetings are also punishable offenses by the age grade. The age grade rules 



of behavior are strictly enforced, and penalties include fines and a letter of apology to the 

age-grade. Furthet-, if any court of competent jurisdiction finds a member guilty, the 

member is pennlized again by the age-grade. Failure to comply with the age-grade 

penalty could lead to more punishments. including ridicule, ostracism and ex- 

communication. 

A further function of the age-grades is to hold court to resolve conflicts within 

their mernbership. As Amadi ( 1982: 13) observes, 

arnong the lgbo age groups aire very important. ... These üge groups are usoally 
active in community development. However. they may react sharply when a 
member fails in moral duties. If. for instance, a member beat his parents or refused 
to care for them when he was in a position to do so. his age groups rnight peniilize 
him quite harshly through the imposition of fines. 

The punishment for elder abuse is fines. In addition, the culprit is required to engage al1 

members of the age grade in wrestling, which ostensibly mews been beaten up by your 

age-grade. Afterwards. the delinquent is required to buy presents of clothes, drinks and 

so on to appease the aggrieved parent. The offending member is also required to 

apologize to hisher parents and the age grade. However. the parent victim must first lay 

ii cornplaint to the age grade. The age grade will constitute a tribunal to hear the case and 

make a determination based on the presentations by the aggrieved parent and the rcused 

member. Witnesses are generûlly called to corroborate the testimonies of the parties to 

the conflict. 

To conclude, the age-grade sets that wield authority within and beyond their age 

grades are that of the junior elders between the ages of 40 - 54 years, the junior elders 



within the 55 - 64 age bracket. and the middle elders, between the ages of 65 - 83 years. 

These three age-groupings form the major authority in the town. 

The Role of the Agegrades within the Compound 

Some villages in Afïkpo are large. comprising more than one compound and 

popuiated by one or more patrilineages. The patrilineage is the extended family traced 

through the father. Some patrilineages are quite extensive. reaching up to a hundred or 

more persons. At the compound level. the three age-groupings play three important roles. 

nûmely. administrative, judicial and religious. Within the patrilineage groupings. the 

elders function separately in rnatters that affect only the lineage. However. they pull 

forces together in matters of interest to the entire compound. Here. the govemrnental 

authority resides with the elders. Other age grades may assist them in their administrative, 

judicial and religious duties. which create learning oppominities for younger age-grades 

who will eventually take up the mantle of leadership. 

Within the compound. the administrative duties of the elders' grouping include 

sharing and allocating farm and ~sidential lands. organizing community labor, and 

constmcting and maintaining common houses and develop paths to markets and farms. 

They also organize the younger age grades to perform in ceremonies and other social 

activities. 

The religious roles of the elden include the maintenance of the spirit shrine 

belonging to the lineages of the compound. The elders daim their power and authotity for 

the exercise of religious and judicial roles denve from the spirit of the founding lineage 

ancestors of the compound. Dunng festivals, birth and funeriti ceremonies. the elders pray 



to the Iineage's founding rncestors for guidance and protection. They also give a share of 

the food and drink presented for the ceremonies to the spirits of the founding ancestors. 

According to Otuu ( 197 1: 1 17), the principal function of the spirit shrine "is the control of 

the moral life of the inmates of the compound, especially the moral life of the women". 

Another important role of the elden at the compound level is of a judicial nature. 

When there is a conflict between members of the compound, the elders mange for the 

settlement of the confîict üt the central meeting place of the compound. Here. every 

member of the compound. women, men and children assemble and contribute their 

opinions during the proceedings. The parties to the conflict state their cases, and are 

interrogated by the members present. After exhaustive debate, û decision is reached 

through consensus of the members present. If it is a dispute between members of 

different compounds. the elders of each compound gather with the litigants to settle the 

case. 

It must be reiterated that while the elders are the major auihority in the compound. 

they are assisted by the younger age-grades in their administrai ive, judicial and religious 

functions. Participating in these activities. the younger age-grades learn about the roles 

which they will play one day when it is their turn. Both ai the village and village-group 

level, the goveming authority resides with the elders. Here, their functions are mostly of 

an administrative, judicial and legislative nature. The role of the age grades within the 

village and village-groups level are as discussed in the "Traditional Courts" section later 

in this chapter. 



In Afikpo, every person is a member of a matrilineal grouping. Ottenberg 

(197 1: 18) enumerated about "thirty-five matrilineal clans (ikwu). corporate, exogamic 

groupings, unranked with reference to one another or to other Afikpo groupings". The 

memben of the matrilineage grouping can trace their descent to between three and seven 

generations. The members of a matrilineage can number between a hundred to a couple 

of thousands. The Matrilineage groupings, unlike that of the patrilineage. are not 

residential and are scattered al1 over the villages of Afikpo and beyond. While the 

matrilineal groupings are recognized. they are not represented in both the village and 

village-group. 

The matrilineal groupings identify their membership through their common 

uterine üncestry. This is symbolized by the "Nja" shrine housed in the compound of one 

of the matrilineal elders. When the matrilineal groupings feei there is something umiss 

amongst their membership, such as illness, low binh rate, frequent deaths or Ming 

harvest, they consult a diviner who directs them on how to appease their ancestors. 

However, the major source of power of the matrilineage groupings is the amount of land 

they control. As Ottenberg ( 197 1 : 17) notes, "matrilineal descent plays a significant role 

in Afikpo, where some 85 percent of the farmland is controlled by uterine groups. as well 

as some stream areas and groves." 

The matrilineage head is an elder male who wields a lot of power and influence 

deriving from his control of the grouping's farmland. As Ottenberg ( 1 97 1 :20) observes: 

"a matrilineage head must be a skillful diplomat to meet the demands of the members of 

his descent group for land while maintaining his authority." He is expected to judiciously 
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allocate the matrilineage fmlands to members. This is not always the case, leading to 

mistnist and conflict over land allocation within the groupings. 

Members of patrilineage groupings generally live in one compound or village. 

The Afikpo child is bom and rüised within hislher patrilineage. Accordinp to Ottenberg 

( 197 1 :9), the "major patrilineage. iimudi (children-husband), is a named, corporate. 

nonexogamous descent group claiming descent from a male üncestor. from whom ii 

usually takes its name; its genealogical depth is approximütely five to seven generütions". 

The patrilineûges Vary in size from about a few members to sevenl hundred persons. 

according to Ottenberg. 

The leadership of the patrilineage groupings rests on its elders. In matters 

affecting the entire groupings. everybody is involved in decision-making. Like the rest of 

Afikpo. leadership is by consensus. Everybody contributes to decision-making by 

speaking during proceedings. What is important is the personal quality of the individual 

member - his speaking ability and knowledge of the issues under discussion. 

Like mairilineal groupings, the patrilineage groupings also control farmlands and 

residential lands. Residential lands are allocated to members according to need and 

availability. The elders of the groupings are the custodians of the land. and it is expected 

that they will allocate the land judiciously to every adult member of the group. 

Furthemore. the patrilineage groupings assemble to resolve conflicts within its 

rnernbership. Most of the cases that are presented to the groupings are "disputes (that] 

occur between brothers and other male members of the minor patrilineage, and between 



wives and CO-wives of members" (Ottenberg 197 1 : 17). Disputes over land allocation are 

sources of conflict within the groupings. Cases that are not resolved within the groupings 

are taken to the village circles or any of the village-group traditional courts for resolution. 

To conclude. it is important to note that every person in Afikpo is a member of 

both the patrilineal and matrilineal groupings within the society. Members of patrilineal 

groupings generally live in one compound or village, while that of matrilinerl groupings 

are scattered al1 over the Afikpo village-groups and beyond. Both systems. explains 

Ottenberg ( 1968:s). are bbcorporate and propcrty control ling with regularized intemal 

leadership." Ottenberg, citing Goddy and Forde, observes that "full y developed double 

descent systems with organized matrilineal and patrilineal groupings seem to occur 

mainly in Africa, where they are well dispersed" (ibid.). Ottenberg argues that double 

descent sometimes resul ts w hen a matrilineal grou pi ng migrate and settle amongst groups 

with strong patrilineal arrangements. In this case, the Igbo group that has developed 

patrilineal arrangement rnigrated and settled in Afikpo inhabited by non-Igbos with a 

matrilineal system. Further, new poli tical arrangements resulting from extemal pressure 

or just intemal upheaval cm lead to the development of double descent. Double descent 

c m  also result from intemal confiicts within a group, arising from changes in productive 

controls and other economic changes. Agin, changes in mamage rules and residence 

arrangements can also contribute to the development of a double descent system. 

Potrilineal and rnatrilineal groupings play a central role in the molding of the 

Afikpo person's chuacter. As Ottenberg (1971:8) notes. it is within the patrilineal and 

matrilineal groupings "that persons are initially socializcd to many of the basic patterns of 



behavior which they iater act out as adults. Here. attitudes towards authority, law, 

achievernent, status and decision-making are Iargely developed in the early years." 

It is important to point out that even though the members of the matrilineal 

grouping are dispersed over and beyond the villages of Afikpo. it is a stronger 

relütionship when compared to thüt of the patrilineal. Matrilineal relationships are blood 

relationships, hence considered sacred. In Afikpo, one cannot m;iny or have sex with 

iinyone within the matrilineal grouping, no matter how distant the relationship. The 

opposite is true for patrilineage groups. While relationships within the patrilineage 

groupings can also be functional. supportive. and expedient, it is frequently chnracterized 

by rivalry and bickering. though not in the magnitude or manner of that of CO-wives. This 

phenornenon is aptly captured by Nsugbe, ( 1974:94), who writes: 

Or if, for instance, members of a matrilineage meeting as a group were taunted by a 
passer-by and jokingly accused of conspiring agüinst their patrikin. the quick retort 
would be: 'Yes, but don? you hear the Ohaffia say thüt a man's worst enemy is his 
patrikin? ... Sometimes the retort is  the jibe 'Yes, father's penis scatters. but 
mother's womb gathers'. 

F a M y  Groupings 

The polygynous family is common in Afikpo society. Every child is sociülized 

from hislher family inculcating in himher the values of respect. restnint, responsibility, 

and reciprocity. There is no other social bais for ranking among the wives orchildren of 

the extended family. Age remains the sole basis for social ranking. as is  pertinent in al1 

social and political life of Afikpo. As Ottenberg (1971:21) points out. "older boys and 

men have authotity over younger persons and can order them to obey or cany out duties. 

A child swn learns that adults hold generdized authority over him. not only in his 

compound and family but in the village as well." 



The fümily head is generally conferred with the authonty to resolve al1 conflicts 

emanaiing within the family. It must be pointed out that the extended family is 

comprised of many men with their wives and children who live in the same large 

cornpound. where the oldest of the family is the family head. The family head is genenlly 

responsible for the allocation of land and other family assets to members of the extended 

farnily, but cornpliance with Pmily rules is imperative. 

The type of cases that come before family meetings include disputes over who 

should own what size or areü of fÿmiland for fanning, or plots of land for building. The 

niles and conventions goveming this practice are well established. Farmlands are divided 

unequally. with older males and widows choosing first. On the oiher hand, lands for 

building purposes are allocated according to need and means of the fümily member. 

Disputes emünating from this practice that are not resolved within the family circle rnay 

carry over to the traditional courts and beyond. Other cases that are handled within the 

family groupings include juvenile delinquency and domestic problems. The farnily 

groupings also function as crisis counselors. marriage and children's counselors. 

Children are taught early in their lives not to take laws into their hands and to 

recognize al1 the channels of authonty and conflict resolution. This is the case with boys 

of extended families, who as early as the age of five or six, are made to share sleeping 

arrangements. Here they must l e m  to organize themselves, make and enforce rules 

amongst themselves, and to report any case beyond them to the elders of the compound. 

As Ottenberg (1971:21) points out, "the freedom of boys to organize their own play 

groups, and to emulate adults, leads to age-graded groups. Boys have few formal 



responsibilities and they early develop the skills of taking part in and creating organized 

groupings, much more so than the girls. who are tied to the domestic femde scene." 

7ïm Elders Ad-hoc Tribunal 

The elders of Afikpo could constitute a tribunal at mytime to hear a case. The 

elders of n compound. village or village-gmup assemble to heu a case. be it  related to 

Iünd. divorce or remmiage mat!ers. or violations considered high crimes such as steuling 

from the sacred shrine or forest, having sex in the hrms or yam barns. and so on. A 

litigant could cal1 the assembly. or the elders could decide the hearing of the case. Since it 

is vital to aven a breakdown of law and order in the cornmunity. if the nature of a case is 

not suitüble for the traditional courts or the courts will not sit early enough. a tribunal will 

convene. As Oitenberg ( 197 1 : 268) observes. "the elders* special court is not part of the 

rcgular administrative machinery of the descent groupings or the villages. It has no 

formal structure even in the village-group; courts are created and disappear as caîes are 

tried and ended." 

It is the nature of the case that determines where and when the elders ad-hoc 

courts sit. If it involves a man, an initiate of the "Ogo" cult. stealing from any of the 

shrines for example, the court would sit at the "Ogo" cult playground. if it is a remmiage 

matter, the court would sit in the village of one of the litigants, the one who initiated the 

case. This could be in one of the common houses in the village or an elder's house. 

One advantage of the elders' specid court is the immediate attention conflicts 

receive without waiting for the replar courts to convene. Further, it bnngs about the 

quick resolution of conflicts. Furthemore. as Ottenberg (197 1 : 269) opines, 



The lack of formal alignment of the judges with Afikpo groupings gives these 
courts an air of impartiality. though. as we have seen. this system is quite 
complicated. In theory, at least, it frees them from obvious commitments to social 
groupings. They are to act as elden. for they repnsent the voice of the Afikpo 
seniors in genenl. 

Evidence of past judgments supports the thinking that justice. just like in the regular 

courts. could be miscarried. Sometimes. it is a strategy by a litigant to undennine the 

opponent's case. as he/she has little tirne to prepare his/her case and lobby influential 

coun judges. 

The "Ogo" Cuit 

The Ogo cult is the basis of Afikpo social. political and cultural life. especially 

where men play active leadership roles. Almost al1 social and political institutions in 

Afikpo derive from the Ogo institution. Ottenberg ( 197 1 ) classifies the Ogo institution as 

a secret society. Perhaps this is so becüuse its rnembership is limited to males - both 

indigenes and non-indigenes - and its rituals and practices are shrouded in secrecy from 

women and non-initiates. Every village. and sometimes wards in the case of larger 

villages, has an Ogo system. The Ogo institution, according to Ottenberg ( 197 1 : 1 13). "is 

another world in the community, with its own special rituals, organizations, and rules of 

order, yet it is very much a part of Afikpo life. Some of its activities are unknown to the 

villagers at large, though others are public." 

In pre-colonial times, initiation3' into the Ogo cult could tdce as long as seven 

" ~ n ~  boy or m m  of Afikpo not initiaicd into the Ogo cult is not considered rnatured. In judicial matters in 
Afikpo, he is a minor. If he violates any of the Afikpo laws, he i s  subjected to corpoml punishment mther 
than fines and so on. Ii rnust be borne in mind, however, that al1 Afikpo males go through the initiation 
before their 20th birthday at the latesi. 



years. Presently, however, the process can 1 s t  from a minimum of twenty-four hours to a 

maximum of four months or thereabouts. Boys from about the ages of three are. qualified 

to be, initiated into the cult. The educational value of initiation is now replaced with 

modem education and other ski11 and professional training, hence its shorter duration. 

One can say that initiation into the Ogo cult is now more or less symbolic. Young 

initiütes are not immediately let into the Ogo cult secrets. They will acquire the 

knowledge with time if they show interest and participate in the activities of the cult. 

Nonetheless. such symbolism embodies training, improvement, and refinement of the 

mind. mords and taste. It  is during initiation that Afikpo men are inculcated into the 

important values of Afikpo, such as intelligence. foresight, wisdom. leadership qualities 

and courage. Above d l ,  Afikpo men must exhibit strength and manly qualities, must take 

an uncompromising stand against injustice and fight relentlessly to preserve life and the 

integrity of humanity. The initiation process is very similar to modem para-military 

training. Describing the initiation process, Ottenberg ( 197 1 : 1 16) remarks: 

The basic pattern of dl the initiations is the same: they stress physicd strengih and 
the ability to endure hardships. initiates go into a sacred bush area in the village 
where they undergo physical ordeals and are introduced to the spirit of the society 
si its shrine. When they return, they are isolated from the normal life of the village 
for a period of time, during which they are instructed in the affairs of the society 
and are taught some of its secrets. 

Any Afikpo male not initiated into the Ogo-cult cannot marry. If he gets a girl 

pregnant before going through the initiation rites, he commits a crime against the land. 

This behavior is also classified as an abomination for which the punishment is fines and 

ridicule. His family must offer sacrifices and perform certain rites to escape the wrath of 

the gods. A tiny part of his ear is also cut off to leave a permanent mark. and to deter 



others. It is the responsibility of parents to initiate their sons into the Ogo cult, and it is a 

responsibility every Afikpo parent takes very senously. because non-initiates are 

prohibited from any adult social, cultural and political activities in Afikpo. As Ottenberg 

(197 1: 1 14) points out. "initiation is not only a prerequisite to serious political activity in 

the village but to the whole range of aduit functions. It must be done before marriage. 

before taking any nonsecret titles. and before joining an age set and grade." 

In addition, most male activities in Afikpo like masquerade. dancing, wrestling. 

whipping. and so on are organized and displüyed at the Ogo cult playground. Conflicts 

arising from the Ogo activities are quickly resolved within the Ogo to avoid it Ieiiking to 

the outside world. Violations and conflicts are amicably resolved and fines are imposed 

on offenders. Participation in Ogo cult activities is very popular and voluntary. and the 

rules governing activities are strictly enforced. Because Ogo cult practices and processes 

are shrouded in secrecy, it is important to maintain this code of ethics, for there lies the 

major part of the Ogo cult's power. Ottenberg (1971: 1 14). identifying the importance of 

secrecy to the Ogo cult. has this to Say: "however true this may be, the society maintains 

its influence in the village and its controls over females partly because of this secrecy". 

Conflicts that are heard at the Ogo cult relate to assaults, and the abuse of 

masquerade exhibition rules and regulations. It is widely believed that the Ogo cult is the 

buis of the sacredness of Afikpo peoples' traditions. Any violation against the Ogo 

institution itself is treated as a treasonable felony in Afikpo. 



The Okpota general assernbly functions as the supreme court of the land. It is the 

court of lasi appeal and deal with issues bordering on the security of the community. It is 

at Okpota that decrees, laws of the land are enacted and changed. For example. it is at 

Okpota that the bride price is fixed and changed. Cases of political or constitutional 

significance are also addressed at the Okpota meeting place üt Amaizu village. Other 

rnütters addressed iit the Okpota include inter-communal or group disputes, murder cases 

(especially when it involves neighboring towns). and cases of corruption involving the 

traditional court judges. Cases tried ai Okpotn could originate üt the tnditional courts 

and are transferred to Okpota if they are of a very sensitive nature and deeply affect the 

culture of Afikpo. It is  tme that the elders sitting at the traditional courts are the ultimate 

authority in Afikpo, but at the traditional courts. there is no requirement that al1 the 

constituent village groups be represented. 

At Okpota. al1 Afikpo adult males in principle participate in the meeting. An 

Afikpo male is considered an adult when he has gone through the Ogo initiation rites. 

which could be as early as the age of three. Women do noi participate in the Okpota 

general assembly. Before the meeting takes place. a roll cal1 is made to ensure that al1 the 

component villages of Afikpo ;ire represented. otherwise the meeting will not hold. as no 

village not represented at the meeting will be bound by any decisions made at the 

assembly. At Okpota general assembly. participants sit in sections reserved for their age- 

grade - there is a sitting place for the senior, middle and junior subgndes during the 

assembly. There is also a place for visitors and litigants. Anyone present may contribute 

to the proceedings. Cases are presented and thoroughly debated before a decision is 
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reached. Again. the consensus principle prevails. If the generai assembly fails to reach a 

consensus on the matter, the case is usually postponed. if it is a matter involving two or 

more parties, the litigants are asked to leave after presenting their case and their cross- 

examination. Their absence is to allow participants at the ÿssembly free hand in 

deliberation. As Ottenberg ( 197 1 :276-7) points out, 

General agreement is usually necessary before a matter is settled. Again. the verbal 
quality of the Afikpo is evident: there is much talk and argument, and debate is 
likeiy to be lively and skillful. When a decision is reached. those who were asked 
to leave cm retum. and the elders' spokesman, frequently the oldest man present. 
gives the decision. If he does not wish to do so, he may ask another to spell it out, 
or let the elders select a person, sometimes the spokesman of the middle subgnde. 

At Okpotr general assembly no oaths are administered. However, there is a strong 

belief that the Okpotr ground is a sacred place. cind there are repercussions if one tells a 

lie during deposition in the assembly. 

Aside from Okpota. ünother Afikpo general üssembly takes place at Amangbala 

village Ogo playground. Here other issues of political and cultural nature are addressed. 

If women are involved in the maiter and are to participate in the deliberations. only a 

section of the meeting place, not the entire meeting ground is used. As in dl meetings in 

Afikpo the consensus. egalitarian and dernocrûtic principles apply. 

Further, the third place where Afikpo general assembly takes place is at the Ogo 

playground at Amachi village. Only ceremonial activities, like the crowning of the Afikpo 

tradi tional chief takes place here. 



Oath swearing is very central to the resolution of confticts, and as such oath 

shrines are major institutions of conflict resolutioii in Afikpo, considering the Afikpo 

society lacks any scientific methods of ascertaining facts. In cases where the truth or 

falsity of the matter is difficult to pmve, oath swearing becomes the only alternative if the 

case is to be resolved. Oath swearing and divination is used to identify the wrong doer 

and to determine guilt. It works both wqs. The accused uses oath swewing to 

demonstrate hisher innocence, while the accuser uses it to corroborate histher position. 

The notion is that the supernaturd will acquit the innocent and convict the guilty. If a 

litigant who swears an oûth gets sick and dies within the year. she/he is presumed guilty 

and that pemanently resolves the case. The litigant is absolved of al1 guilt if she/he does 

not die after a year of swearing an oath. Either way, the case is finally resolved after the 

oath swearing. Ottenberg ( 197 1 : 254) declares that: 

Swearing an oath is one method of resolving a case when disagreement wems to 
hinge on the words of one of the litigants. often over whether he took a certain 
action or not. The judges usually determine whether an oûth should be taken, 
although litigants often suggest it themselves. Clearly, the threat of swearing is 
often used by groups or litigants to direct the course of a case. 

Ottenberg identifies three of the most important cases where oath swearing is 

used. These are "(1)  when a penon is accused of theft and denies it; (2) cases of adultery, 

where the woman usually swears; and (3) matters conceming the illegal use of magic or 

'' Oath sweving is illegal and unconstitutional in Nigeria. One cannot be forced to swcnr an oaih. 
However, many are p r e p d  to do it to eiiher cstablish their innocence or for the interest af pexe or good 
neighborliness. Still, some challenge it on the ground that it violates iheir belief system. 



poison." Men also swear oaths in adultery cases. However. a man's involvement in 

adultery is only an issue when he and the woman involved are from the same village. 

For the purposes of oath swearing. there are six main oath shnnes in Afikpo 

located at Amachi. Amaizu. Amankwo. Enohia. Ugwuey elu and Ozizza villages. and 

they are controlled by a major patrilineage who also appoints the shrine priest from within 

the lineage. Some of the shrines are more popular for some cases than others. However. 

which shrine to use for the oath is detertnined by the elderdjudges presiding over a case, 

informed by their personal experience or knowledge. Proximity to the litigants is also an 

important factor. The cornplainant or defendant can ülso suggest r shrine, but this will 

have to be negotiated and consensus on the matter reached. In the case of a wornan 

accused of üdultery, however, the shrine is sometimes brought to her village by the 

priests, otherwise. d l  swearing is done at the shnne ground. 

People swearing oaths. must be supported by the family. especially from the 

matdineal lineage. The family members of the litigant are in attendance to verify that the 

wordings of the oath are appropriate and accurately convey what the case is about. Feus 

that the priests could be bribed to manipulate the wordings to say something else other 

than what is k i n g  contested is widespread. As such, the wording of the oath is agreed 

upon in advance before the actual sweuing takes place. As Ottenberg (197 1 :206) 

describes. "the swearer stands before the shrine. repeating what he has agreed to claim. 

The priest then takes a palm frond, dips it into the shrine pot. waves i t  about the swearer's 

head, and touches it to the person's tongue. This seals the oath." 

However. oath swearing as r method of establishing one's innocence is 

problematic in mmy respects. An individual one has a dispute with could falsely accuse 



the other of wrongdoing or another offense. The only way one can extncate himlherself 

from the stigma of crime is to swear an oath of innocence before the shrine. Refusal to 

swear to the oath is automatically interpreted as guilt of the crime alleged. This then 

leaves a permanent stigma for an individual, with senous repercussions made wone by 

the close knit living arrangement in the community. Sometimes. "relatives or age mates 

of a potential oath taker müy acknowledge the person's guilt and pay the fine to prevent 

him from risking his life. especially if it does not seem to be a major matter." notes 

Ottenberg ( 197 1 : 255). 

Notwithstanding the frequent use of oaths in Afikpo judicial processes, oath 

taking is a very serious undertaking. Few families would allow their own to swear to an 

oath until extensive conferences and probings have occurred. and they are assured of their 

relation's innocence. bearing in mind the strong belief that any guilty person who swem 

an oath will die within one year. Further. one that swears an oath is not expected to leave 

town for a period of one year. The reason is that people would suspect the individual of 

having procured a cham to neutralize the effects of the oath. As a precaution, the 

individuaf is forbidden to consult fetish doctors or consult a diviner. The individual is 

slso not allowed to perform sacrifices for himher self or use certain rnedications. Yrt 

dlegations that people who swore the oath already possess amulets as antidotes to the 

workings of the shrine are not uncornmon. Nevertheless, elderly people as litigants are 

not supposed to swear to an oath for the fear that they may die of old age and rhat might 

be attributed to guilt of the crime. Although, younger relations could sweûr on behalf of 

their old parents or relations, few would be reluctant to take such risks for there is always 

a chance that the individual is guilty. 



If an individual who swears an oath does not die after one year, he/she is deemed 

innocent. He/she and family, friends and other well-wishers celebrate d l  over the village 

and the central market. Further. if a pregnant woman swears an oath and safely delivers 

her baby. she is deemed innocent of the charge. If an individual prompted the oath 

swearing through hisher accusations, he/she is expected to ring a bel1 throughout the 

village and the central marketplace, renouncing hisher allegations. 

When parties to a case are relnted in any way in Afikpo, howcver. oath swearing is 

not pennitted. In instances where oath swearing would have been administered, the 

litigants are made to prepare food each. mix them up and eat them together. This üct of 

food sharing symbolizes a communion. which according to the cultural beliefs signify 

permanent settlement of the case. and agreement that no piirty to the conflict can plan any 

evil ügainst the other without suffering unpleasant consequences. 

Oath swearing in Africa has other uses besides that of settling disputes. Oaths are 

used to either build or strengthen relationships. For example, when two or more people 

are entering into business partnerships. they could take oaths of tmthfulness, honor and 

association. People involved in oath taking are morally and mystically bound by the 

conditions of the oath. Violation of the spirit and conditions of the oath are said to bring 

misfortunes and even death to oath t lers .  Mbiti (1 970: 2 12) describes other positive uses 

of oath swearing in Africa, and States: 

Formûl oaths are used as another method of establishing and maintaining good 
human relationships. There are oaths, which bind people mystically together, the 
best known k ing  the one which creates what is rather lwsely referred to as 'blood- 
brotherhood'. By means of this oath. two people who are not immediately related, 
go through a ntual which often involves exchanging smail amounts of their blood 
by drinking or rubbing it into each other's body. After that they look upon each 
other as real 'blood' brothers or sisters, and will behave in that capacity towards 



each other for the rest of their lives. Their families are also involved in this 
'brotherly' contract. so that for example. their children would not intermürry. 

Diviners play very important roles in conflict resolution in Afikpo. Diviners are 

believed to have supernaturd powers to see what the ordinary person does not. As 

Parrinder (1973: 1 19) notes. "divination or augury, foretelling the future by magical acts. 

is very popular in Africa. Geomancy. divining by figures on the earth, is found 

throughout the continent. ... Divination is not only a means of discovering things to corne. 

but is also used to uncover p s t  secrets. and to smell out witches and sorcerers." 

There are rnüny diviners in Afi kpo, and hardly my village is without one. They 

are consulted when culprits are not known. They are also useful in the identification of 

offenders when there are many suspcts involved. They are very popular in the resolution 

of theft and sorcery cases. People accused of wrongdoing may suggest going to a diviner 

to prove their innocence. Consulting diviners to establish one's innocence is cheaper. 

faster and less risky than that of oath swearing. Diviners' roles are of a multipurpose 

nature in Afikpo. Some are more popular in one aspect of their occupation than others. 

They are fact finders, soothsayers. religious specialists. and herbalists. Describing 

divinen, Ottenberg ( 197 1 207) States. 

they represent the major source of explanations for "troubles" of al1 kinds. 
rccommending sacrifices and preparing rnedicines and magical substances to use as 
cures. They prescrîbe remedies for virtudly al1 physical and mental illnesses, for 
the lack of children. for financial troubles. for persons who have numerous 
accidents. and for crop failures, and they are asked to determine the causes of death 
or the reasons why absent persons do not retum home. They may help persons 
carry oui srrifices or rituds that they themselves have prescribed, if no priest is 
involved. 



Diviners have high social and economic status and enjoy considerable respect in 

Afikpo, especially if they are good at their occupation. Diviners are sometimes held in 

üwe and few would like to get into a dispute with them. P h  to the advent of modem 

medicine, they were. together with herbalists the few 'doctors' around. and popular ones 

got wealthy from their practice. However. diviners are consultants in al1 aspects of life in 

Afikpo. They are consulted at the onset of the farming season for advice on how to 

ensure a good crop yield. People planning a business trip consult diviners to ascertain if 

their trip will be fmitful. They are also üsked io preparc amulets to fortify an individual 

against misfortunes such as accidents and loss of valuables through theft, and so on. 

Another important role of diviners in Afikpo is their identification of ancestors 

ihat have reincamrited into the children of their clients. They perfom sacrifices to ward 

off evil spirits on land, especially lands that are under dispute. They also prepare love 

potions for people, popular amongst CO-wives and young suitors. 

Nevertheless diviners' opinions as to the guilt of an individual in theft matters are 

hardly accepted as gospel truths, unless the offender confesses or hislher guilty 

conscience gives himher away. Sometimes several diviners can be consul ted with 

contradictory outcornes. Although, this rnakes it very problematic in the resolution of a 

case, their revelations remain important and can be entend into evidence during trials in 

any of the judicial tribunais of Afikpo. Further, divinen play major roles in promoting 

the moral values of the community. Divinen are agents of resocidization, "particularly 

in giving reasons why people have died, be a considerable factor in expressing and 

upholding the moral code of the community, since death often comes as a nsult of w 

offense against this code" (Green 1964, as reproduced in Ogbaa 1999: 145). 



me Traditional Courts 

In Afikpo, cases not resolved at the aforementioned indigenous institutions of 

conflict resolution are taken to the traditional courts. There are two traditional courts 

situated at the central market square. One of the courts is administered by the junior sub- 

grade made up of men in their sixties and early sixties known as the (Ekpuke Eto age- 

grade). The second court is managed by the middle and senior sub-grade consisting of 

members in their mid-sixties and ûbove and they are known as (the Ekpuke Essa age- 

grade). These age-grades constitute the Council of Elders, and they are the ultimüte 

authority in Afikpo who oversee the traditional government. 

The two courts sit simultaneously every four days.3Jevery eke day, which is  the 

main market day when Afikpo people do their major buying and selling. My respondents 

could not confirm whether the traditional courts were located ai the central market by 

design or coincidence. The courts may have been located there for eue of meeting and 

dissemination of its decisions and for constitutional symbolism. However, Ottenberg 

(1996) suggests thüt the location of the market and traditional courts are neutnl grounds, 

as such no village or group of people of Afikpo could lay daim to the land. in any event. 

major decisions of the courts are announced in the market. Further, judges of the courts 

are directed to announce decisions that are of public interest to their respective villages. 

Since the courts hold at the market days, decisions easily circulate round the market. 

which the people pass on to their villages. Attendance to the courts by the constituting 

age-grades is not cornpulsory. However, money redized from litigants and other 

3.1 The Igbo week is four days. namely Eke. One, Afor and Nkwo. 



ceremonial performers for each day of business is distributed to members present. 

Members who were not present in court do not partake in the sharing of the money 

realized during the dry's business. 

The Ekpuke Essa (Traditional Court) 

Some understandings of the operating methods of one of the courts, the coiirt 

operated by the middle and senior sub-grade will suffice for our purpose. The court's 

duties are twofold - one is legislative, and the other is judicial. Let us first examine the 

sitting arrangements of the court. 



Sitting arrangements in the Court 

Seats for the three Senior Sets. 
Seats for the three Junior Sets (Ohali Essa) 
Reserved for elected speakers 
Seat for the Elected Verdict Announcer 
Cornplainant 
De fendant 

Gate 

Elected Speakers 4C 

Diagrûm of sitting arrangements in the Essas' Court (source: Otuu 1977). 

From the above diagrim, it is shown that sitting positions in the court are not 

arbitrary but follow certain hierarchic order. As indicated earlier. the Essa age-grade is 

compnsed of six age-sets. Otuu (1977) points out that at the court members sit according 

to their ages, with the fïrst three age sets known as the upper (isi Essa) sitting together in 

seats numbers one to thm. The age deference principle govems every Afikpo life. and is 
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also applicable at the court. However, age only determines functions and to some extent 

authority, but what is more important at the courts' is one's speaking ability and 

knowledge of the custom and tradition of the land. Seats numben four to six are 

occupied by the three junior sets (Ohali Essa). The court also h;is four elected members 

who are functionÿries of the court. The elected memben generally corne from the third 

and fourth age sets - in other words. they are drawn from the last set of the upper Essa and 

the first set of the junior age set. The four elected judges occupy the front seat close to 

the litigants. The bais  for election, are one's speaking ability, wisdom, intelligence and 

knowledge of the customs and tradition of the land. One of the elected members of the 

court is the secretary who keeps records of the courts' transactions. As Otuu ( 1977: 126). 

descri bcs, 

The selected rnemben iue powerful speakers who take leiiding put in deciding 
cases and making laws. These are. selected by the general body. on the day the 
Essa's take up office. Those selected are men who have distinguished themselves 
as orators, who have a vast knowledge of local history and men who can draw from 
their rich store of proverbs to give weight and conviction to their argument. 

Another elected position of the court is the court announcer. The court announcer 

generally cornes from the upper Essa sub-grade. The court verdict announcer's seat is in 

the front row and close to the litigants. The court verdict announcer's position is also a 

very important position in the court, and one that requins high speaking skills and 

intelligence. a good combination of wit and humor, and ability to interpret the speeches 

and nuances of other speakers. 



Legislative functions 

The Ekpuke Essa traditional court is the only branch of the Afikpo indigenous 

govemment authorized to enact laws and decrees. However, this legislative function is 

also exercised by the Afikpo general assembly meeting at the Okpota. The court passes 

law s governing marriage. especiall y fixing bride-prices and mamage and re-marriage 

procedures. Other laws enacted by the court include that governing the farming cycle - 

especially the planting and harvesting of yams, the chief crop of the people. The court 

also determines the wnge rate on hired f m  labor. It is important to note that the coun 

regulates only farm labor wages and not that of any other economic or social activity. 

However. they have ken known to determine the prices of some staple foods. and also 

make laws prohibiting the sale of certain food commodities outside the town. The laws 

are generally intended to stabilize the pice of Iübor or to reduce the cost of some 

foodstuffs to reduce inflation in the town. 

The Ekpuke Essa coun also passes laws designating the dates of the various 

festivals observed in the town. In ûecember 1997, during the field trip for this research, 

the court passed a law banning the showing of pomographic movies in the town. 

Recently, the court passed a decree limiting the operations of the Union of Road and 

Transport Workers and Owners of Afikpo. The Union had vehemently protested this 

decision on the grounds that their activities were outside the administration of the 

traditional government, since the Union was legitimately registered with the Nigeriûn 

govemment. The court insisted that the control of some of the activities of the Union fell 

within their jurisdiction since the actions of the Union affects the life of the Afikpo 

people. The Union had increased the tariff on the haulage of foodstuffs into and out of 

214 



Afikpo. This policy of the Union led to the increase of the cost of staple foods in Afikpo. 

The court claimed the decision of the Motor Workers Union raised inflation in the town 

and was likely to lead to the breükdown of law and order in the town. 

The court has also been known to pass a decree resiricting the places where 

Afikpo women could go to buy and sel1 foodstuffs. Such laws are passed when the coun 

believes the lives of the women traders are in danger. either due to known cases of 

women actunlly killed doing business in such places. or the threat of danger due to known 

hostilities between Afikpo and the towns in question. Sometimes. the laws barring Afikpo 

wornen from trading in certain places are ostensibly to regulate the chastity of Afikpo 

women due to information or rumors that the women traders were ûlso partly prostituting 

in the trade posts. 

The Ekpuke Essa's law making function. like their arbitration roles. is govemed 

by the consensus principle. Extensive debates follow the introduction of any proposed 

law until a consensus is reached on the issue. When rt decision is reached on the issue, a 

member of the junior grade is invited to go to the central market and announce the 

decision of the court. Other members of the court are also directed to announce to their 

respective villages the decisions of the court. 

Judicial Functions and Procedure 

Most of the cases handled by the Ekpuke Essa traditional coun include sorcery, 

witchcraft, bride wealth cases. divorce. and remarriage matten. Others are land. debt 

affairs. inheritance matten, theft. assaults. the failure of persons to perfom communal 



labor and debt recovery. The coun also hmdles cases relating to the violation of the 

traditional custom. 

The procedure for bringing cases to the court is simple. A complainant walks into 

the court through the main entrance and drops a token amount of money into the shallow 

pit. indicating he has a case. An elder then asks him what the matter is about. The 

complainant presents his case without going into details since the defendant may not be 

present in coun ût the time. The court then fixes a hearing date during the next sitting or 

so and asks a member from the village of the defendant to inform him or her that there is 

court order for him or her to appear before the court at a given date. 

On the day fixed for the heiuing of the case, the defendant enters and drops some 

money into the shallow pit to indicate his or her willingness for the case to be heard by 

the court. Thereafter, one of the oldest memben of the coun judges stands up and gives a 

formal greeting, announces the presence of the litigants and directs the coun proceedings 

to begin. The trial will commence, unless a mernber raises an objection." Following the 

nile of the court. the complainant presents his or her case. without any interruption. After 

that. the defendant is asked to respond to the allegations of the complainant. The litigants 

rfter presenting their cases are asked to cal1 witnesses. After hearing from both litigants 

and their witnesses. the litigants and their witnesses are crosssxamined. Leading the 

cross-examination are the four elected members of the Essa age-grade. The litigants are 

ÿsked to step out of court after presenting their cases. and when the judges believe they 

have sufficient fats  to deliberate upon. The litigants and their witnesses are asked to 

" The court may hall further proceedings if a member dies. or if n mon pressing business is introduced on 
the agenda. 



leave the couns so as not to influence the delibentions of the court. Subsequently, 

according to Otuu ( 1977: 128). 

The views of the disputants and their witnesses are rigorously examined. Debite on 
the issue continues and any Essa member present is free to air his views. This is the 
occasion for the elders to display their forensic eloquence and knowledge of the 
tradition and custom of the land. The rnatter is discussed until a consensus is 
amved at. When a majority gives the approval sound - "Iyaa" or "Ehee". then it is 
taken that a solution has k e n  reached. 

When an agreement is reached on the matter. the litigants are invited back to the 

court. The court announcer will then pronounce judgment. first by reviewing the views of 

members and the buis for the decision. The presentation of the judgment is curefully 

worded such that no  one is alienated. Litigants show their satisfaction for the judgment by 

donating a token sum to the court. The amount donated before and after judgment is not 

fïxed and is left to litigants to give what they please. However, a litigant must put down 

some money - initially to indicate acceptance by the court to arbitrate on the matter. and 

after judgment. to acknowledge the court's judgment. Nonetheless. judgment on cases 

may be postponed to a Iater time if an agreement is not reached on the matter. In such 

cases more evidence or witness may be required. 

When a litigant belongs to the same age-grade as the judges. his title of Essa is 

dropped and he is called by his names. He must also put down some money like other 

litigants before the case is heard. wornenJ6 litigants do not enter the court house, but 

'' My respondents wcre of the view that women litiganü are noi dlowed into the courthouse because of 
their emotional and quiurelsome dispositions. Howcver, Ottenberg (1971) observes the real reason is 
because the elders do not want to be contaminated by women who might have either given birth to twins or 
arc menstniating. Birth to twins used to be rwi abomination in rgboland in pre-colonid times. Women 
under menstruation had dso restricted public roles, since they are considered unclean, 



must address the court from the outside. Memben of the public are free to listen in 

during proceedings but must do so from outside the courthouse. Only members of the 

judges' age-grade can sit down in the courthouse. AI1 litigants must stand during court 

proceedings except women litigants who must address the courts sitting down. However, 

they sit outside the courthouse. 

The Ekpuke Eto (Traditional Coutt) 

The second traditional coun is conducted by the Ekpuke Eto age-grade - the junior 

sub-grade made up of men in their fifties and early sixties. Like the traditional court 

administered by the Ekpuke Essa, it holds once every four days, on Eke day between the 

hours of 1 Iûû and 1400. The court is modeled after that of the senior court and shares the 

same management structure. The Ekpuke Eto's coun function is also two-fold, that of 

rxecuting the decisions of its court and that of the senior court. Fines imposed by the 

senior court are, collected by the junior court. The coun also arrests or summons 

offenders to either its court or that of the senior court. The major role of the court is the 

maintenance of law and order both in the central market. during social and political 

activities within the villages and the village-group. 

Another function of the court is the arbitrûtion of cases brought before the court 

by litigants. The type of cases handled by the court include landlord/tenant conflicts; 

fighting in the central market; petty theft; ftaud and pyramid scheme offenses; other 

business related conflicts and the failure of people to perform communal labor. The court 

i s  also enlisted by the Afikpo Comrnunity Bank to recovcr its debts. 



In the traditional courts, both victimls and the offendeds actively participate in the 

defining of ham and the resolution of the conflict. The judges of the courts, sometimes 

numbenng more than a hundred persons. adequately represent the community in the 

process. The guiding principle in the traditional courts is the vindication of the victim, 

and holding of the offender accountable to both the victim and the community. Further. 

attempts are made to reconcile the victim with the offender. The h m  and confidence of 

the community affected by the victimization is also restored. Furthemore, according to 

Gluckmün (as cited in Elechi 1996:345). the traditional couns dl operate on the süme 

principles as al1 modem judicial institutions in Nigeria. This is the "regdation of 

established and the creation of new relationships, the protection and maintenance of 

certain noms of behavior. the readjustment of disturbed social relationships, and the 

punishing of offenders against certain rules." 

The jurisprudence of the traditional justice system has in common with other legal 

systems many basic doctrines, points out Gluckman. such as "right and duty and injury; 

the concept of the reasonable man; the distinction between statute and custom. and 

between statute and equity or justice; responsi bility, negligence, and guilt; ownenhip and 

trespass; etc." 

The Chief-in-Council 

The Chief-in-Council is another important institution in Afikpo for conflict 

resolution. Its role in conflict resolution is steadily declining however. in the 1980s. the 

Chief-in-Council played a more active and extensive role in the resolution of conflict. 

Perhaps, this is because the government sponsored customary coun was suspended at the 



time. The institution of Chief (Eze) is not indigenous to Afikpo. Leadership in Afikpo is 

exercised through the council of elden and representatives of the age-grades. The Chief 

has no traditional role. The Office of the Chief is completely symbolic and like one of 

my respondents put it, "the Chief does not rule, he reigns." 

The Chieftaincy institution was created by the central govemment of Nigeria to 

enhance the role of traditional rulers in the community. On July 19th. 1976. the Afikpo 

community in cornpliance created the Chieftaincy institution (Eze). "Ornaka-Ejali" is the 

traditional narne uf the Afikpo Chieftaincy institution, and the Eze represents Afikpo 

community in the National Council of Traditional Leaders. The Chief (Eze)'s selection is 

the prerogative of the Afi kpo Traditional Council of Elders. However, the selection must 

be endorsed by majority of the representatives of al1 the Afikpo age-grades. The Chief 

must be at least 65 years of age, and must belong to either the middle or senior age- 

grades. To be selected for the office of Chief (Eze). the elder must be known to be 

humble, of high moral standards. impartial and have a keen interest in the community's 

customs and traditions. The office of the Chief rotates among the five components 

residential areas of Afikpo. A new Chief is appointed on the death of the incumbent. 

For the purposes of conflict resolution, the Chief constitutes a council comprising 

the Chief and five members of the Council of Elders representing the fïve component 

village groups of Afikpo. This supports the daim that the Chief (Eze) of Afïkpo does not 

rule but reigns. He is a symbol of authority. but actual decisions are. made by the Chief 

in Council. In conflict resolution matters and other decisions that affect the Afikpo 

people, two mernbers of the Afikpo Town Welfare Association are incorporated into the 



~hief- in-~ounci l .~ '~he Chief is the only one who draws a sülary from the State 

govemment. Other members of the council see their services as extension of their age- 

grade functions. Most of the cases mediated or arbitrated by the Chief-in-Council are 

either appealed from other courts in Afikpo or delegated by State institutions such as the 

govemment courts. the police or local govemment. Few cases originitte from the Chief- 

in-Council. Though some Afikpo elites mûy seek the intervention of the Chief in their 

conflict since the Chief wields strong moral authority. 

The Chieftaincy institution as earlier pointed out is not indigenous to Afikpo. As 

such. few Afïkpo people perceive the office as agent of conflict resolution. The 

Magistrate and Judge of the Magistrate and High Court respectively used to delegate 

some cases that border on Afikpo custom to his office. Other elders of Afikpo were 

integrated into the office to give this role a customary authority. In recent times, few 

cases are delegated to the office of the Chief. In the eighiies when cases were devolved to 

the Chief, the Govemment sponsored customary court was not in operation. It is noted 

that the Afikpo indigenous courts were always there, but the Govemment was more 

cornfortable dealing wi th institutions that have organizational structure similar to that of 

the govemment. The Chief-in-Council met this criteria. it has a hierarchical structure, and 

is able to record its proceedings. However, it must be noted that with regards to conflict 

" The Afikpo Town Welfm Association (ATWA) is a grouping of Afikpo Youths - mostly professionals 
and the new eliies. This association h a  branches in other Nigerian cities with a sizabie population o f  
Afikpo people. The associations reflect village fmi ly meetings. They provide economic, social, cultural 
and mord support to their membership. Above dl, the associations constiiute tribunals to rcsolve conflicts 
that may arise among their membership. Mmy have observed that these associations iirc common among 
ACncan egalirariiui communities. And Lhat it is their way of dapting to urban life. As Prirkin 1966:92-3 
notes: "migrants from egalitwian tribes dapt to the urbm 'class' system by using traditional social uni& 
and arranging them in some hiemhy by fonnalizing certain of their activities through associations" (as 
cited in Pratten 19965 1). 



resolution, al1 the members of the Chief-in-Council have equal power and Say. Though, 

the Chief is the govemment's representative in the cornmunity in  customary affairs. The 

govemment arguably prefers an institution with a head that they con hold responsible. 

Another significance of the Chief (Eze) institution is that it is a formal link bctween 

indigenous institutions and state institutions. 

The Masquerades 

No one takes cases to masquerades for resolution. neither are masquerides a 

regular institution for the resolution of conflicts in Afikpo. Nevertheless, the role of 

masquerades in conflict resolution in Afikpo is significant and deserves b i e f  mention 

here. Masquerades are a regular feature of Afikpo culture. There is hnrdly any cultural 

ceremony or activity originating from the 'Ogo" Cult without a masquerade. As earlier 

stated, 'Ogo' is a man's institution. hence, only men display masquerades. However, 

since the pnmary function of masquerades is entertainment. men, women and non- 

indigenes attend when masquerades perform. Although women do not participate in the 

exhibition of masquerides. satire is employed by women to accomplish analogous 

objectives. 

There are three masquerades in Afikpo. who in addition to their primary function 

of entertainment and recreation are also involved in social control. There are 'Oteru', 

'Okpa* and 'Okurnkpo'. Masquerade displays like most cultural ûctivities in Afikpo take 

place during the dry season - between the months of September and Mmh. As a farming 

cornmunity, most farming work, including harvest take place during the raining season. 



The dry season is a time when economic activities are slow and the people tum their 

attention to other matters. Ottenberg (1972: 101-2) describes some of the activities of the 

Afikpo when they are not involved in their farm work. He States: 

This half of the year is one which the highly achievement-oriented Ibo of Afikpo 
turn their attention to realigning social relationships. It is the penod when men take 
important titles by joining special title societies. thus raising their status and 
sometimes their power and influence. And it is the time when the elders have the 
opportunity to judge cases and disputes, especially in land matten. It is thus a 
period of productivity in social relationships. In the other half of the year attention 
focuses on gaining material wealth and subsistence through farming and fishing. 

Al1 misquerades in Afikpo Wear masks and costumes. The men wearing the masks an: 

not to be identified publicly especially by women and non-initiates into the 'Ogo' cult. 

Comments or information presented by masquerades are privileged. No information 

presented during the masquerade performance cm be identified with any individual or 

groups of individuals' drad or living. As such al1 the actors are immune from prosecution 

or sanction of any kind. It is generally believed in Afikpo that it is the spirits who 

reincarnate in masquerade form. As Ottenberg (1972: 102) points out. 

"[But] the crucial act of placing a mask on the face of a secret-society member 
changes his status from "mortal" to "spirit", and thus allows him to behave in 
certain ways with respect both to other players and to unrnasked members of the 
audience ... Masks in Afikpo help to create an illusion of distance between player 
and audience - people who are otherwise in close social tems. 

To unmask a muquerade in Afikpo is a ireasonable felony and one of the worst crimes 

one can commit in the community. 

The 'Oteru' and 'Okpa' masquerades when they are not entertaining are employed 

in the enforcement of rules. When there is an intractable quarrel or fight in the village. the 

masquerades will intervene with the threat of force and disperse those involved and other 



spectators. Generally. the sight of the masquerades is enough to send everybody 

scampering to safety. Further. when an individual is convicted of treasonable felony, and 

fails to pay a fine and perform the required expiation rites. it is the masquerades that carry 

out the looting of the individual's property. They also have the power to demolish the 

houses of the lawbrerikers and their patemal relations. 

The 'Okumkpo' masquerade's role in social control is of a different kind. The 

'Okumkpo' masquerade organize and perfonn drarna for the community pleasure. 

Ottenberg (1972:107) observes that an 'Okumkpo' "play may involve over a hundred 

actors, singers. aiid musicians. al1 masked and costumed." The masks accord the 

'Okumkpo' masquerades a certain level of anonymity essential for the important role they 

play in the community. One major function of the 'Okumkpo* according to Ottenberg 

( 1972: 1 12) is that the "plays establishes them as effective devices for airing tensions in 

the village and for getting comments across that are othenvise difficult to articulate". in 

addition. the 'Okumkpo' masquerade display reverses roles and youths instead of the 

eiders direct the course of affairs in the community. That is. masquerades are, organized 

by younger men below the ages of 45. Some older men can participate, but the majority 

of the actors are not generally part of the ruling age-grade. Elders of the community. 

however, provide support. What is important is that the acting and the initiative to 

perform is taken by men outside the ruling age-grade. That the 'Okumkpo* theater 

performed by younger men is a kind of role reversal, is aptly described by Ottenberg 

( 1972: 1 13): 

The spiritual forces of the Afikpo community are normally under the guidance of 
senior men who control and direct sacrifices and other religious rituals, in which 
young men play supportive roles, supplying materials to be used in sacrifice and 



food for the feasts that accompany some religious activities. But in the Okumkpo 
plays younger men, as masked spirit dmcers (nma). are the spirits and control and 
direct affairs. The elden, iis ordinary members of the audience, sit passively, 
having only the secular role of reacting to the players. This is another aspect of the 
reversal of the leadership roles of elders and younger men that occun through the 
masked plays. 

The 'Okurnkpo' acts and songs are loaded with moral rectitude. The 'Okumkpo' 

through their songs and acts express disappointment and sorrow over behaviors by 

prominent community members, elders and leaders that deviate from Afikpo norms and 

that are unethical. The acts and songs decry the greedy. selfish and foolish tendencies of 

some elders. For example, elders who rnay have abused their power of authority in some 

ways, or may have exploited some situations in a clever mûnner. or a man or farnily or 

lineage who exploit their in-iaws during dowry negotiations are targets of the Okumkpo 

drama. The plays are also intended to criticize men or groups that invest their time and 

money in endless conflicts. Criticisms are humorously dirccted aguinst the mling elders 

for decisions they may have made that they consider inappropriate or that are self-serving. 

Afikpo women as a group are also ridiculed in the plays for behaviors that deviate frorn 

their traditional gender roles. 

The 'Okumkpo' plays also deal with serious crimes that are difficult to prosecute. 

In 1993, an indigene of the community in his 40s disappeared without trace. Suspicions 

were rife that the victim's brother who is a wealthy businessman in the town rnay have 

killed him for ritual purposes. There was no way this case could be proved. Yet 

suspicions were strong that the accused was responsible, especially since the accused's 

antecedents are less than desirable. The case could not be formally tried in the traditional 

courts or taken to govemmental courts without any evidence. Besides, the powerful but 



shrewd businessman suspected of this heinous crime is also the victim's brother. It was 

not clear if the suspect was made to swear to an oath. Generdly, oaths are not 

administered in cases between blood relations. It was a very shocking but complicated 

case. Yet the 'Okumkpo' drama managed to present the case in a humorous manner. 

However, the significance of the messages, especially the moral contents of the acts and 

songs are never lost on anyone. Ottenberg ( 1972: 1 1 3) points out that the 'Okurnkpü' 

plays "stress normal and expected behavior by ridiculing deviancy; a wide range of 

deviant acts may be dramatized. The emphasis is on maintaining traditional roles. 

inditional forms of sex polarity, and traditional leadership." 

Based on the foregoing, the 'Okumkpo' is an important agent of social control and 

resocialization in Afikpo. It is particularly useful in dealing with issues of complicated 

and delicate nature. Some cases are not amenable to regular coun processes, yet need to 

be addressed somewhat in the interest of village peace and harmony. Abuse of power by 

the elders in the administrative and judicial functions is a good example. The masquerade 

performance is a trial in the court of public opinion within a humorous setting. It is akin 

to the American lüte night talk-show TV program. except that in the case of the 

masquerades display ihose whose behaviors are k ing  ridiculed are almost always part of 

the audience. The Jay Leno late night talk-show program handling of the Lewinsky- 

Clinton sex scandd is a good example. As Ottenberg (1 972: 1 15) points out, 

... [a] major function of Okumkpo plays centers around the use of the theatncal 
situation to air anxieties and aggressive feelings that the young men hold 
conceming the elden. Here again the Afikpo see as a manifest function the fact 
that the plays and songs ridicule the elders who do not behave as elden should, who 
are greedy, foolish, bribe takers, and so on. 



This section examined the major indigenous institutions and processes of conflict 

resolution in Afikpo. Some of the institutions as observed are extensions of primq 

groupings. These institutions are less fonnal and are more flexible in their response to 

crime and victimization. Others are more formai and are likely to pass definitive 

judgements. However, the objective of ail judicial processes is the restoration of peace 

and harmony in the community. We shall in the next section examine the responses of 

the Afikpo indigenous system of conflict resolution to specific nom violations. Funher. 

frequent criticisms against culturally based justice system are that i t  is  patriarchal and 

thus oppressive to women and other minorities in the community. We shall therefore 

inquire into the position and perception of Afikpo women and other minorities (including 

non-indigenes in Afikpo) as regards the system. 



VIII. AFIKPO WOMEN AND THE TRADITIONAL JUSTICE SYSTEM 

Ail knowledge that is about human society, and not about the natuml world, is historicul 
kno wledge, and therefore rests upon judgment and interpretation. That is not to suv that 
fucts und data are nonexistent, but that fucts and data get their importance from whut is 

ma& of rhem in interpretution (Said. 1 981 : 154 -56 as cited in Kirby and McKenna. 
1989:23). 

Social control in society is effected through forrnal and informal mechanisms. 

Forrnal social control methods are coercion-oriented, as in the functions of criminal 

justice officiais. Men tend to be more controlled through forniil mechanisms, since they 

dominate the public sphere. On the other hand. informal mechanisms of social control 

tend to be persuasion-oriented. and relate to the controls exercised by the institutions of 

marriage, family, and peer groups. It is generally believed that wornen are more 

control led through informa1 mechanisms since they prevail in the private sphere. Moms 

( 1  987: 17). however. considers such characterizaiions an oventatement, noting "men and 

women are both controlled by such mechünisms as the family, mnrriage, work and 

concepts of "rnasculinity" and "femininity ." Regardless, Morris ( 1987) agrees that social 

control rnechanisms can operate differently on men and women. To understand the status 

of Afikpo women under the community's traditional justice system, an examination of the 

institutions of rnarriage and family. as well as the laws and customs of the people, is 

important. The martiage systems and the African extended family not only reflect both 

the social and cconomic conditions of the societies, but also have implications for the 

status and rights of the women. In addition, customary laws have been known to oppress 
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women. Recent experiences of Canadian Aborigind women with customary laws, 

according to Nahanee, confirm "customary sanctioning of sexual offenders in particular 

has k e n  ineffective in curbing sexual violence against women. children. Besides, certain 

customary cultural values of kindness. reconciliation and famil y cohesiveness may in fact 

prevent Aboriginal women from officially reporting violence in the home" (Jackson 

1 994: 1 7). 

This chapter begins by reviewing the literature on African institutions of mamage. 

family. and other cultural practices as they relate to women. Funher, these institutions 

and cultural practices are examined to understand how gender plays out in the process. 

The chapter concludes with the examination of the perspectives and experiences of 

Afikpo women with the community's system of social control, both forma1 and informal. 

In contrmporary Afikpo, mamage is a voluntary union between a man and a 

woman or women, and their extended families. Mümage is a partnership for life for 

participants. As in other African societies, marriage systems are, for al1 intents and 

purposes, different from the Westem concept of marriage. As defined in Hyde v Hyde 

within Westem society, marriage is the "voluntary union for life of one man and one 

woman to the exclusion of al1 others" (cited in Wilson 1986: 6). Consequently. marriages 

in Africa serve other purposes beyond the interests of the parties to the marriage. These 

purposes include the b'continuation of the lineage group through natural reproduction. the 

provision of domestic labor by the wife, and as means by which wider political and 

economic alliances were established between the families of the wife and that of her 



husbanâ" (Armstrong et al 1993: 5). The interests of the wider farnily or community are 

not safeguarded at the expense of the couple. The interests of the man and his wife. or 

wives in the case of polygynous marriages. were protected within that of the extended 

family or community. 

In Afikpo. polygynous marriage is the ideal. Men strive to enhance their corporate 

and social standing with many wives and children. This marriage system has its origin in 

precolonial Afikpo. Then. the economy depended on subsistence agriculture. and fishing. 

both of which are lrbor intensive. Therefore, the more wives and children in the fürnily, 

the more wealth, prosperity and status for the man. Secondly, families seek to 

immortalize iheir names through the succeeding generations. Since infant mortality was 

high. the more children a man had, the more chances of the continuity of his family and 

lineage. As Mbiti ( I W O :  142) remarks: 

The philosophical or theological attitude towards marriage and procreation is that 
these are ÿn aid towards the partial recapture or attainment of the lost irnmortality. 
the more wives a man has the more children he is likely to have, and the more 
children the stronger the power of 'immortality' in that family. He who has 
descendants has the strongest possible manifestation of 'irnmortality'. he is 'reborn' 
in the multitude of his descendants. and there are many who 'remember' him after 
he has  died physically and entered his 'personal immortdity'. Such a man hûs the 
attitude that 'the more we are, the bigger I anr '. Children are the glory of marriage. 
and the more there are of them the greater the glory. (emphasis in original). 

In contemporary Afikpo. mamages may be contracted either through Customary 

Iaw, or Ordinance law, also known as the Marriage Act. Marriages can dso be instituted 

through the Church. Marriages undertaken under any of the systems an duly recognized 

as valid in Nigeria. However, it is not uncornmon for couples who are martied through 

the Ordinance law or the Church to have first completed the custornary marital processes. 



As a matter of fact. most Churches are reluctant to fomalize marriages until the 

cus tomq marriage rites are fulfilled. Similarly. most parents or families will withhold 

their blessing to the mamage until the customary marriage rites are fulfilled. Hence. the 

Church sometimes demands evidence of blessing of both couples' parents before they arc: 

married under the Church. 

Only mamages contracted under Customary law, however, allow for polygynous 

arrangements. It is an offense for a man who miuried under the Ordinance Act or the 

Church to many more than a wife. As stipulated under Section 48 of the Marriage Act 

(chapter 1 15) Vol. 4 laws of the Federation of Nigeria, 

Whoever. having contracted mamage under this Ordinance or any modification of 
such mmiage contracts a marriage in accordance with native Iaw or custom shall 
be liable to imprisonment for five years (cited in Wilson 1986: 10). 

Further, section 47 of the Ordinance States that 

... whoever contracts a mmiage under the provision of this Ordinance. or any 
modification or re-enactment thereof, being at the time married in accordance with 
native law or custom to any person other than the penon with whom such marriage 
is contracted. shall be lirble to imprisonment for five years (ibid.). 

Other Systems of Marriage 

Monogamous and polygynous mamages are the most popular forms of marriage. 

However, there are other kinds of marriages instituted by the African people gemd  

towards accommodating everyone in different circumstances. Every adult. male or 

female. in Africa is expected to be mmied, at least once in his or her lifetime. To die 

without having a child is considered a waste, and the individual is treated as a pariah. 

People who die without any offspring are not accorded any full burial, and are thrown 

away into the evil forest. This practice is very rare now and obtains in the most remote 



villages of Afikpo. However, the individual who dies young and without an offspnng is 

not given a full burial and is not moumed pubiicly. They cannot become ancestors, and 

nobody will pour libation to them. Further, the individual is considered as having not 

contributed to the survival and continuity of the group who depend on the succeeding 

generation for their survival. As pointed out earlier, the institution of mmiage in Africa 

has social, religious and economic dimensions. As Mbiti (1970: 133) points out. 

Mariage is a drama in which everyone becomes an actor or actress and not just n 
spectator. Therefore, marriage is a duty, a requirement from the corporate society, 
and a rhythm of life in which everyone rnust participate. Otherwise, he who does 
not participate in it is a curse to the cornmunity, he is a rebel and a law-breaker. he 
is not only abnormal but 'under-human'. Failure to get married under normal 
circurnst;uices means that the person concemed has rejected society and society 
rejects him in retum. 

In furtherance to this marriage objective. certain mariage types emerged to cater to 

everyone in al1 circumstances. One exrmple of this is the levirate rnarriage system, w here 

the death of the husband does not mean the end of the mamage. A male member of the 

deceased man's fümily is appointed to step in and provide the functions of a husband for 

the widow and as a father for the children. However, it must be borne in mind that, 

children begat under the arrangement belong to the dead man from whose estate they 

shall inherit. This arrangement obtains when the man dies before the marriage is blessed 

with children. or where it is believed the woman is still very young and is capable of 

having more children. Mmiage in Africa is a process, which mns its full course with the 

binh and gmwth of children. Mbiti (1970: 133) puts it succinctly: "mart-iage and 

procreation in Afncan communities ;ire a unity: without procreation marriage is 

incomplete." 



Another form of marriage in some Igbo societies is known as widow inheritance. 

This fonn is similar to the levirate marriage system. In this type of marriage, the widow 

muries a man from the deceased husband's family. It is noted that the widow is free to 

choose from any of the dead husband's relatives and she is not inherited like property as 

the name suggests. 

Another kind of marriage system is known as the sororate rnmiage whereby a 

man is given another woman from the wife's family as r substitute after her death. This 

occurs in very exceptional cases especially where the relationship between the two 

families are more than cordial. Sororate mariage can ülso be employed to süve a 

mmiage due to the failure of the wife to bear children. 

Some African societies also practice a kind of mamage known as the ghost 

mamage. Here. parents of an unmamed man who dies marry a woman in his name to 

procreaie and continue the lineage. Another forrn of marriage that is common in Igbo 

society is where a woman marries another woman for her husband. This happens where 

the woman, often a werlthy one, is unable to bear a male child or child at all. She then 

marries another woman by paying the bride-wealth, and her husband mates with this 

woman to procreate. The woman and the children from this relationship belong to the 

household of the wife who married the woman. 

Family 

The generdity of African families is extended. The African extended family 

consists of the husband, his wife or wives, their children and other relatives who Iive in 

the sarne household or compound, often that of the man's. Sometimes the extended 



family can also include the parents of the spouses who live with the family. Even where 

the elderly parents of the spouses do not live with the extended family. they cm, in time 

of old age or tenninal illness, move in with the family. Funher, the adult married children 

of the spouses who live separately from the family are considered members of the 

extended family. They have certain rights as well as responsibilities which derive from 

their membership of the extended family. For example, in times of divorce or other 

crisis. mürried children of the spouses can retum with their children and live either 

tzmporürily or pennanently with the extended family. However. there are other African 

societies that are matrilineal, where the man moves into the household of his wife and 

resides with them. Armstrong et al ( 1993) describe the Bembû people of Zambia that 

practice the matrilocal residence system. 

These are by no means the only family patterns found in Africa. In urban areas of 

Africa, there are quite a few couples cohabiting without formal marriages. The couples 

live with their children and other members of the extended family. There are also families 

of single parents. widows and widowen. There are still others where one of the spouses is 

working outside the town where they reside. However. what is common in al1 African 

fûmilies is that members of the extended family are not excluded. notwithstanding their 

ternporary absence. The extended famil y structure has both social and economic 

implications. As mentioned earlier. precolonial African economies depended mostly on 

human capital, hence the greater the number of wives, children and relatives, the better. 

Again, since the aged could not do farm work, their survival depended on the younger 

members of the family who c h e d  on after their retirement. The extended family system 



therefore gave base to the economy and social relations as Rwezaura (198557) 

del ineates: 

In many African societies the household constitutes a centre for production. 
distribution and consumption. The strong kinship ties which pervade social 
relations provide an effective framework for the organizat ion and management of 
the household economy. Kinship relations are hardly distinguishable from property 
relations and. indeed, the former serve as a device for obscut-ing the latter (cited in 
Armstrong et a1 1993:7). 

Owing to the social and economic interests, and the political affiliations which 

mamages and families provide in Africa. parents and other relations have more than a 

passing interest in whom their relations marry. Wilson (1986:7-8) characterizes marriages 

in traditional Igbo society as an institution w here economic and social interests prevailed 

over love and emotional concems. She states that "love and consent played a minor role. 

if they played any role at d l .  in strict Igbo custom where parental or extcnded family 

influences were paramount in the choice of partner." Wilson observes that one reason 

why love and emotional ties were of secondary consideration in Africün mamages could 

be attributed to the prevailing economic conditions where human capital was vital. 

Procreation. therefore, was an important consideration for marriages and survival. 

Further. the pragmatics of social and economic relationships between the families 

overrided thût of the emotional ties between the couples. Besides, marriages tended to be 

polygamous. thereby mitigating the emotional tie between the man and the woman. 



Divorce is rare in many Igbo and other African societies. (Wilson (1986) and 

Mbiti (1970). However. in traditional Afikpo. divorce3# is both comrnon and easy. If my 

survey of my village is representative of Afikpo, over seventy percent of Afikpo women 

are likely to murry two or more husbands in their lifetirne. The mamage codd be 

dissolved üt ünytime after the bride-price is paid, or after the couple hiis lived together for 

some time. Cruelty, especially on the part of the man. is a major basis for divorce. Other 

grounds for divorce in Afikpo include adultery. especially on the part of the woman, 

desertion. and other misconduct such as theft, and where the wife is accused of practicing 

witchcraft. The man's impotence or the wife's inability to bear children. are common 

grounds for divorce. A woman's inability to live in harrnony with her CO-wives cm also 

jeopardize the marriüge. Other provided explanation for the high divorce rate in the 

community is that men frequently married much younger women. and as was ofien the 

case. the husbands died when their wives are still Young. Widows who are siill at a 

childbearing age are generally encouraged by their family mernbers to remany. 

In Afikpo, divorce occurs the moment the woman picks up her belongings and 

walks out of her husband's house. A divorce is also said to occur if the man picks up the 

possessions of his wife and throws them out of the house. However, there is no divorce if 

the wife refuses to move out of her husband's household. Generally, any male from the 

'' Perhaps sepantion raher ihan divorce is the appmpnate word. It is not uncornmon for women to leave 
heir second husbands and return to their first husbands. Again, the grown-up son of the woman cm and 
usually demmds that his mother retums to his fathet's house. And secn against Mbiti's (1970) observation 
that the process of M a g e  is only cornpletc oftcr the woman passes a child-bearing age, then what obtains 
in Afikpo should be cliissified as separation rather thm divorce. 



patrilineage can put back those things, thereby revoking the divorce. If the man throws 

the woman's things out and no man from the extended farnily intervenes. it is an 

indication that the whole family is fed up with the woman and is willing to let her go. 

However, if the woman ignores her husband's actions and refuses to move out of the 

husband's household, the marriage is assumed to not be terminated. The women of the 

patrilineage and community can also effect a divorce by ejecting the wife of a fürnily 

member out of the family home. This happens where the divorced woman is a known 

thief, practices witchcrüft, and. or is involved in conduct unbecoming of an Afikpo wife. 

After divorce, the husbruid can demand the retum of the dowry he paid for the mamage. 

However. in most cases. the dowry is returned only after the woman remmies and the 

new husbmd repays the dowry. 

Mbiti (1970) provides an explanrtion for the high divorce rate in some African 

societies. Marriage in Afncan societies. he explains, is a process. In some societies. 

according to Mbiti, the marriage is complete after the first child is born. For some. the 

marriuge is completed the moment the bride-wealth is fully paid. For others, the mmiage 

is complete only after the wife is past the childbearing stage. Since mmiages are for 

procreation, barren women and women who have passed the child-bearing stage have 

difficulties remanying. Sorne of them may move back to their maiden home and settle. 

As Mbiti (1970: 145) notes, " since. on the whole, African girls many before the age of 

twenty-five, the process of their marriage i s  complete by the time they pass childbearing 

period and it is rare for divorce to take place after that age." 



The following section examines some of the feminist theories and other African 

traditional institutions and practices to understand how gender plays out in the African 

judicial processes. Traditional institutions of marriage. family, muid other African cultural 

practices are said to victimize women. in 1995, the Fourth World Conference on Women 

in Beijing identified some African cultural practices as instruments of women's 

victimization. It states that "women fall victim to traditional practices that violate their 

human rights. The persistence of the problem has much to do with the fact that most of 

these physically and psychologically h m f u l  customs are deeply rooted in the tradition 

and culture of society" (UN. 1999). 

Feminist Theorles 

Most societies are patriarchal. hence women are neglected and dominated by men. 

Consequently, women have struggled to free themselves from the domination of men. 

These struggles predate feminism. Boyd and Sheehy (1989)' as cited in Bunch (1992:68), 

note that women's resistance to the oppression of men is "not strictly a twentieth century 

phenomenon. Women's groups have been lobbying for legislative and judicial reform 

since the laie nineteenth century." 

Feminism follows the Marxian philosophy of challenging liberalism's conception 

of low as just and impartial, and attributes gender inequality to structural factors. Funher, 

gender is imposed, lemed and intemalized. through socialization. Gender govems every 

aspect of prsonal and social life. Feminist theonsts insist that sex and gender are not 

synonymous terms. Sex describes the biologicd and physiological differences between 

men and women. On the other hand, gender refers to the culturally and historically 



developed patterns of behavior and relationships between males and fernales. Gender 

prescriptions. account for the unequal relationship between males and femûles. Feminist 

theory "is a woman-centered description and explmation of human experience and the 

social world", notes Mona J.E. Danner in (Maclean & Milovanovic (eds.) 199 l:5 1). 

Further, Danner States that "feminist theory is activist and seeks social change to end the 

neglect and subordination of women. The goals of feminist studies are to describe, to 

understünd. to explain, and to change" (ibid.). Feminist theories are concerned with the 

socio-economic marginalization and political oppression of women in society. These 

theories articulate strategies for social change and women's rmpowerment. 

Feminist theories are not a homogenous perspective. Danner (l991), citing Jagger 

(1983), identified four varieties of feminist theory, namely. liberal. radical. Marxist, and 

sociûlist feminism. Tong ( 1989). according to Danner (199 1 ), further identifies 

psychoanal ytic. existent i d  ist, and post modem feminism. Traditional. or conservative 

feminism. is yet another perspective of feminism. Despite the diversity of approaches 

conceming the understanding and stntegies for social change, as it relates to the 

oppression of wornen. feminism is an "overarching and paradigrnatic way of seeing and 

overcoming the subjugation of women" (Menzies and Chunn 199 1 :67). To differentiate 

feminism from other theoretical perspectives, Kathleen Düly and Meda Chesney-Lind 

(1988:SOQ) list five main elements of feminist thought: 

"Gender is not a natural fact but a complex social, historical, and cultural product; it 
is related to, but not simply derived from, biological sex difference and reproductive 
capaci t ies. 
Gender and gender relations order social life and social institutions in fundamental 
ways, 



Gender relations and constructs of masculinity and femininity are not symmetrical but 
are based on an organizing principle of men's superiority to and social and political- 
economic dominance over women. 
Systems of knowledge reflect men's views of the natunl and social world; the 
production of knowledge is gendered. 
Women should be rt the center of intellectual inquiry. not peripheral. invisible. or 
appendages to men." 

Dal y and Chesney-Lind ( 1 W R ) ,  in their articulation of the varioiis feminist 

perspectives. observe that a liberal feminist perspective was one of the eürliest feminist 

theories. Liberal feminists focus on gendcr discrimination and identify different 

socialization processes that are responsible for men's social dominance and women's 

oppression. Women are socializrd to be passive in society. thereby constraining their full 

participation in social. economic and poli tical activities. Li beral feminists' specifically 

denounce the private/public dichotomy, which restricts women's activities to the pnvate 

sphere. Further. it accuses the Criminal Justice System of patemalisrn and chivalry. 

Liberil feminists advocate the removal of al1 obstacles that limit women's participation in 

the public sphere, such as education, labor market and political activity. It seeks equal 

rights, opportunities and treatment for wornen. However. it is noted that working c l a s  

women who are in the public sphere are doubly burdened. 

Murxist feminists. on the other hand, blûme capitalism for wornen's subordinûte 

position in society. They argue that class relations ovemde gender relations. Capitalist 

economy is class-based and hierarchicai. Capitalism justifies private ownership of 

property and its inheritance by men. The capitalis: economy is based on profit-making 

and unequal distribution of propeny and power, which marginalises and exploits women. 

Women are reduced to a secondary and surplus labor force, which leads to their 



dependence on men, or on welfare when there is no man in the family. Women's behavior 

is criminalized, following capitalist moral imperatives. Mmist feminists argue that 

gender equality will be achieved through the socialist democratization of society, which 

will allow for the full integration of women into the economy. Therefore, marriage and 

sexual relations that derive from private ownership of property should be abolished. 

Funher. with the overthrow of the capitalist class, women's and working class peoples' 

economic and political empowerment will be guaranteed. 

R~tdicd feminists contend that patriarchy is to blame for women's socio-economic 

and political muginalization in society. Men's desire to control women's sexuality and 

reproductive potentials is the root of women's oppression in socirty. Men's biological 

need to dominate women is responsible for the socialization process inculcating in boys 

and men the attitude that they are superior to girls and women and therefore have the right 

to subjugate women. Radical feminists advocate the elimination of private/public 

dichotomy in gender roles. They also push for legal reforms and the introduction of laws 

ihat are gender sensitive. However, radical feminists disagree with liberal feminists 

contention that women's l i  beration will increase female criminality. Women's liberation 

will rather reduce female criminality and even h a  the potential of reducing male violence 

rigainst women. 

Socialist feminism is a combination of radical and Marxist principles. Unlike 

Marxist feminism, however, class and gender relations are the fundamental basis of 

women's domination in society. Class conflict is identified as the major cause of crime in 

society. Lower class men commit crimes in their attempt to nsist oppression. Women's 

criminality, on the other hand, results from their accommodation. Marxist feminism 



argues that a capitalist, patriarchal system marginalizes women to control their sexuality. 

This explains why men are more involved in Street crimes and why women are more 

likely to commit property and status crimes. Salamon and Robinson (1987:30), citing 

Jaggrir ( l983:9), argue that 

socialist feminism provides the most appropriate interpretation of what it is for a 
theory to be impartial, objective. comprehensive. verifiable and useful ... 
[Slocialist feminism is the most adequate of the feminist theories formulated to 
date. 

To eliminüte men's dominance and women's oppression in society. patriarchrl and 

ciipitalist class relations must be transformed. according to socialist feminism. 

On the other hand, traditional (or conservative) feminists den y the existence of 

gender inequality. What other feminist theories perceive ;LS male domination in society 

derives from biological sex differences. Men and women's social behavior in society 

reflects biological sex differences rather than socialization. Greater testosterone 

production in males account for. their strength and innate aggression and dominance. 

Women, on the other hand. have natural nurturing and care-giving capûbilities. 

Traditionai feminism is. sren by some as a critique of other feminist perspectives. 

There are some women of color who have a diffcrent perspective on male 

dominance and women's oppression in society. Whût is absent from these perspectives is 

the notion of race and racial inequities whic h affect women of color. 

Women of color critique western feminists' notion of the 'generic woman'. For 

Spelman (1988), mainstream feminists have tended to portray women as a homogenous 



group, thereby perpetuating "the privileged position and domination of white middle- 

class feminists" (as cited in Handler (1992:25). Spelman insists that sex, gender and 

identity be sepuated, for it is a fallacy to analyze gender in isolation from identity. 

Spelman notes that "identity is constructed by race, ethnicity. class, community. nation; it 

is both multiple and unstable" (ibid.). Further, Rice (1990) observes that mainstream 

feminism acknowledges that femininity and sexuality are social constructs. yet fails to 

appreciate the 'different socialization pattems' and different cultural experiences of black 

women (in Ahluwalia 199159). Mainstream feminists, üccording to Rice, have fülsely 

assumed the universality of gender differences. For example, prison research in Britain 

until recently focused exclusively on white female offenders. Such research hils to 

compare the sentencing patterns of black and white women. As a result, the peculiar 

problems of black wornen in prison. like isolation and discrimination, are genenliy 

overlooked. 

Ahluwalia ( 199 1 5 9 )  argues that black feminists are skeptical about 'malesiream' 

feminists equation of rnasculinity with violence." Singling men out as oppressors "denies 

the privilege that white women have over black men and also neglects to implicate white 

women in perpetuüting racism and using violence against black people." Apparently, 

violence and power are synonymous, and since black men tend to be socially, 

economicdly and politicûlly marginaiized with regards to both white men and women, it 

is wrong to assume black men are also in a position to oppress others. 

39 Violence herc refen to the means by which a man controls. dominates, andfor intimidates his fcmale 
partner. I t  i s  important to recognize that violence a e s  different forms besides physical assault and that 
allforms can have devastating consequences. Violence here pertiiins to physical, sexual, ;wd emotional 
abuse. 



Furthemore, mainstream feminists indict sexism as responsible for women's 

oppression and marginalization in society, while racist stereotypes are overlooked. Rice 

(199052 as cited in Ahluwalia 199159) contends that "in üssuming a universal 

dimension of men's power, this approach has ignored the fact that race significantly 

affects black wornen's experiences in the home. in the labor market, of crime and in  the 

criminal justice system." Ahluwalia observes that while rnrny white women have 

negotiated their way ihrough a white male-dominated Iabor market, it was the lot of black 

women to provide the domestic labor. Hence. she insists black women dismiss 

"feminism as a racist and bourgeois project" (ibid.). Feminism, she points out. does not 

give due consideration to issues that affect black women. She cites the case of Susan 

Edwarcis (1990: 1 148) who rightly observes that "when black people are the subject. the 

law is extremely oppressive." At the same time, Edwards supports white feminists 

demand for "more intensive policing, stricter laws, more control of men's power and 

regulation of men's violence" (ibid.) The consequences of this is the over policing of 

black communities, especially the police harassmcnt of young black men. Black women 

suffer more as a result, for when they report domestic violence, police use the opportunity 

to conduct immigration or housing checks. 

African-American women argue that their position both as women and mernbers 

of a minority group puts them in a more unique and precarious situation. Further, their 

lower social economic class position only makes matters worse. Lewis (1977:343) 

describes the Afncan-Amencan woman as facing 'double jeopardy' deriving from their 

race and sex. African-American women suffer discrimination on account of their race 

and sex. Lewis states that 



because African-Amencan women have membership in two subordinate groups. 
African-American and women, they lack access to authonty and resources in 
society and are in structurai opposition with the dominant racidethnic group 
(Euro-American) and the dominant sexual group (male). (as cited in Barbee and 
Little ( 1993: 1 83). 

Collins ( 1990) argues that African-American women still suffer from the same 

slavery ideology once used to control them. These extemdly imposed images are the 

"mammy. the faithful. obedient domestic servant. the matriarch. the welfare mother and 

the Jezebel. The prevailing images of mammy. matriarch. welfare mother and Jezebel 

provide the ideological justification for racial oppression, gender subordination and 

economic exploitation." These negative images of the African-American woman combine 

with their disadvantaged position as members of a racial minority and sex to undermine 

their health. Racism. sexism and classism are blamed for the high rate of hypertension. 

lupus. diabetes. materna1 mortality. cervical cancer and other illnesses afflicting African- 

American women. Further. experiences from posi-colonial societies support the thinking 

that oppressed men tend to be more abusive people. Fanon (1968). in the "pedagogy of 

the oppressed." discusses how colonization can have such a deleterious effect on the 

colonized. and how the colonized can quickly tum to the oppression of others. In this 

respect. Christensen ( 1988: 19 1) points out that "no other woman has suffered physical 

and mental abuse, degradation. and exploitation on Nonh American shores comparable to 

that experienced by the Black female." cited in Barbee and Little (1993: 182). 



Afrîcan women's position in their society further underscores the point that there 

is no 'universal woman' and that the political. economic and cultural context is important 

in understanding the conditions of women. While women in other societies bemoan their 

social, economic and political rnarginalisation, contemporary African women suffer a 

different kind of oppression. For example, while the Afncan-American woman is wont 

to characterize her situation as sometimes 'double-jeopardy' and nt other times 'multiple- 

jeopardy', the African wornan chims her burden is comparable to an individual wiih six 

mountains on her back. As Ogundipe-Leslie (1993: 107) puis it, 

... the African woman has six mountains on her back: one is oppression from 
outside (colonialism and neo-coloniülism?); the second is from traditional 
structures, feudal, slave-based, communal, etc.; the third is her bac kw ardness (neo- 
colonialism?); the fourth is man; the fifth is her color, het race; and the sixth is 
herself. 

Oppression from ou tside: Foreign In tmions 

Slavery. colonialism and neo-colonialism significantly affected African economic 

systems and hurnun relations. Slavery, according to Ogundipe-Leslie (1993). not only 

brought about changes in the 'production processes and the relations of production'. but 

also further undermined the position of women in society. Slavery rlso affected inter- 

ethnic relations and introduced a regime of terror which constrained women's social and 

economic activities. Funher, colonialism tied Africa's economy to the international 

capitalist system. One effect of Africa's integration into the capitalist economy was the 

shift in emphasis from food crops to cash crops required by the colonial econorny. As a 

result, African economies became dependent on foreign economy. and this resulted in 



social upheaval, with women mostly at the receiving end. Colonialism imposed an ilien 

culture. educational. political. economic and religious system on Africa. with serious 

consequences on the peoples* development and well-being. Worse still is the status of 

inferiority on the African people and their loss of their productive capacities. Chambliss 

( 1979: 18) points out that the transformation of African economies from a self-sufficient 

and independent one. to an economy that depended on that of the colonial authorities was 

achieved through coercion. When coercion failed to compel Africans to seek wage labor. 

the colonial authorities introduced Poll tax and other lrws that made it mandatory for rll 

adults to seek wage labor from the Colonial üuthorities. As Girovord and Lees ( 1 924: 1 86) 

dcscri be, 

We consider that taxation is the only possible rnethod of compelling the native to 
leave his Reserve for the purpose of seeking work ... it is on this (taxation) that the 
supply of labor and the prke of labor depends. To raise the rate of wages would 
not increase but would diminish the supply of labor. A rise in the rate of wages 
would enable the hut or poll tax of a farnily, sub-tribe to be earned by fewer 
external workers (cited in Chambliss 1979: 18). 

The introduction of wage labor on African society by the Colonial authorities 

sffected the peoples* attitude and gender relations. Compounding the situation further 

was the shift in emphÿsis from 'food crop* to 'cash crop'. Women's marginalisaiion in 

the production process increased. The economic changes affected both the political and 

religious systems of the people, especially the cultural attitudes towards women. Most 

affected was women's agricultural activity and autonomy. As Ogundipe-Leslie 

( 1993: 108) explains. 

Both men and women, with the intrusion of the West. were pushed into dependent 
economies resulting in the pauperization and the "proletarianization*' of the whole 
continent. Whole societies became geared to the upholding of foreign metropolitan 



economies of the colonizing powers. Women in the labor process became the 
"proletariat" of the proletariats, becoming more subordinated in the new 
socioeconomic schemes. and ofien losing their old and meaningful roles within the 
older production process. 

Colonialism is also denounced for either introducing new patriarchal structures or 

reinforcing existing ones. These patriarchal values came through two of the major 

colonial religions - Christianity and Islam. Women. as a result. became more 

marginalized in public affairs. Women were excluded from al1 social and poli tical 

activity, since the new religions became the basis of political. social and cultural 

leadership. 

A major argument against colonialism is that it imposed alien cultural. 

educationd md judio-political systems on African societies. Afncan peoples' ways of 

knowing were undennined, their sel f-reliance and producti vity lost. African peoples must 

now rely on their colonial masters for al1 ideas and practices required for societal 

development. African peoples' dependence on their colonial masters for political and 

economic development is partly responsible for the inferiority complex, which African 

peoples suffer frorn. As Fanon (1968) points out. a colonized mind is a terrible thing, and 

worse still. is a worse oppressor of other people under him or her. In support, Ogundipe- 

Leslie (1993: 109) claims that 

Within this cultural universe of Third World dependency, the woman is the 
dependent of the dependent, king pulled dong in the whirligig of neo-colonial 
meaningless behavior. Like her male counterparts. she imitates everything 
European and despises her traditional culture and race while she fails to understand 
her own true needs. 



Many traditional African systems are said to both mûrginalize and oppress African 

women. Traditional African marriages and family institutions and other cultural practices 

are identified as oppressive to women. Polygyny, female genital mutilation, son 

pre ference. dowry-related violence and earl y marnages are some of the cultural practices 

that violate women's rights. The UN (1995:4) notes that "women fall victim to traditional 

practices that violate their human rights. The persistence of the problem has much to do 

with the fact that most of these physically and psychologically harmful customs are 

deeply rooted in the tradition and culture of society." 

Polygyny is the system whereby a man cm marry more than one wife. This 

practice is waning due to Christian and other modem values such as social. political, and 

economic power. Ironically, it is more widespread amongst the upper class and under 

class. Polygyny arguably is not popular among the middle class. Armstrong et al 

( 1993%) explain the phenornenon thus, 

Today, although many people enter into potentially polygynous customary 
marriages, few mamages are in fact polygynous. As long as mariage is based on 
the norm of a dependent woman and a 'bread-winner' man. rates of polygyny will 
inevitably be low, as it will be difficult for a wage-earning man to support more 
than one woman. (italics in original). 

Arguments against the institution of polygyny are legion. Many believe the socio- 

economic system that gave base to polygyny no longer exists. in precapitalist Africa, 

men and their wives lived together and worked the field. The marriage institution and the 

rights of the man and the wives were clearly defined. Today, men tend to be involved in 
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paid wages in urban mas, while either one or al1 the wives live in the rural areas fending 

for themselves. Polygyny of this nature tends to be abusive to the woman, especidly the 

older wife who is likely to be the one staying back in the villages. while the younger wife 

lives in the urban area with the husband. Many argue that it was not possible for one man 

to distribute his affections equally amongst his wives. Here. the man tends to neglect the 

older wives, and the wife heavy with child or nursing a baby. The neglected wives suffer 

both emotionally and psychologically, especially if they entered into the marriage 

expecting emotional support from their husbands. It is understood here that some women 

may enter into a polygynous arrangements for economic and social security. 

There are other arguments against the institution of polygyny and how the practice 

violates women's rights. For example. men have the option to marry more than one wife, 

while women do not have that privilege of multiple spouses. Further, polygyny is said to 

encourage cornpetition arnongst CO-wives, as they pander for the man's love and 

attention. My experience with polygyny i s  that conflict amongst CO-wives can be 

endemic. Cornpetition rather than solidarity tends to define their relationships. In 

traditional settings, to reduce conflict amongst CO-wives, the senior wives were generally 

consulted and involved in the search for a second wife. And the senior wives' position 

and leadership in the family was always secured. This cannot be said to be the case 

today. 

There are suggestions that no woman is forced into a polygynous relationship, ihat 

women are free to opt out of it. There are questions whether polygyny is an informed 

choice for some women. For example, some are not properly infomed about the 

relationship and so enter into it only to regret their decision. Others are forced by 



economic and social secunty. since there may not exist employment opportunities for 

such a woman. And even to tdce up faming, only mmîed women are recognized as 

adults in most African societies and so qualify for land allocation. 

Polygyny does hold some benefits to some women. Arguably, more women are 

economicdly marginalised in Africa and will not survive on their own. Polygynous 

marriages become an option where their social and economic needs may be protected. As 

Armstrong et a1 ( 1993:27) explain 

As long as women have less iiccess to economic resources, they will want the 
protection of marriage. sometimes at any cost. Polygyny will allow more women to 
marry. and therefore theoretically be supponed by a man. Polygyny in this way 
accords with the customary concept of marriage, which ernphasizes economic and 
social considerations more than the western ideals of love and companionship. 

Polygyny is also said to work rgainst divorce. Here. the pressure on bmen 

women to bear children is reduced since. the mm's need for more children are met by 

other wives. Marriages that would have broken down in a monogamous relationship may 

survive in a poiygynous one. ihereby providing social and economic security to the 

women. 

The dowry - money or propeny paid by a man for the right or privilege to marry a 

woman - is a very established and widespread practice in Africa. The rationale for this 

practice is shrouded in mystery and cultural practice. One explanation from my 

infomiants is that it is a symbolic practice to detemine the matunty and ability of the 

man to c o p  with the responsibility of mmiage and to cater for a f m i l y .  Other 

justifications for the dowry institution, as provided by Cotran (1987:36), are that 



in the nature of a bond uniting the two families that it is a mark of the man's respect 
for his wife; that it is merely a symbol to sed the marriage contract; that because of 
the liability to repayment on divorce it acts as r deterrent to misconduct on the part 
of the wife; and thût it is the price for the children from the marriage (cited in 
Armstrong et al 1993:28-29). 

in Afikpo. for example. the amount of dowry payment is a token of UK(t10.00 or 

its equivalent. and later fïxed at Nigerian #600.0. In other Igbo societies, it cm be quite 

expensive and impossible for salaried people to afford. This has prompted the 

govemment to fix the bride-price at a rate commensurate with socio-economic reality. 

This has rarely worked in practice. as prosecution of violation is diffïcult. if not 

impossible. Where the law and the culture are in conflict, the cultural practice tends to 

prevail. Wilson ( 1986: 10- 1 1 ) illustrates 

Under the Igbo customary system. bride-price was a symbolic gesture, but today the 
symbolism has been replaced with naked greed. ... in spite of the Govemment edict 
limiting bride price to sixty naira (#60.00). would be bridegrooms are still made to 
pay two thousand naira (#2,000.00) or mon. 

Arguments against the dowry institution daim that it oppresses women in 

mûrriage. Further. the system ponrays women as exchangeable commodity. There are 

also suggestions that the dowry institution reflects an oppressive regime against women. 

which obtained in other patriarchal sysiems, and which have been done away with. 

Opponents of the African dowry institution, for example. 

point out that there is nothing peculiarly African about the institution since it exists 
in Indir and can also be traced b r k  to ancient Europe and the Hebrews (Ncube 
1987:204). Others have argued that the practice tums women into exchangeable 
objects (Mpofu 1983:27) and thereby contributes to their subordination in marriage 
where, in the circumstances they cannot daim equdity with their husbands 
(Armstrong et al (1993:29). 



Armstrong et al (1993) believe that the dowry institution in Africa has both merits 

and demerits. Dowry payment created certain rights and obligations in muriage not only 

between the spouses but by other family members. Dowries guaranteed the woman in 

mamiage certain rights, and as such, the husband could not on his whims and caprices 

divorce his wife without the extensive involvement of other family members. However, 

Armstrong et al (1993) stated a demerit is that the dowry payment. since it is the man 

paying, accords greater rights and daims to the man than the wife. Through dowry 

payment. the children are seen to belong to the man rather than the woman in patrilineal 

societies. Funher. the dowry payment tnnsfers the guardianship to the husband from the 

woman's fathcr. The dowry institution is said to compel a woman to remain married to 

her husband for t'ex of being asked to repay the bride-price in the event of a divorce. As 

such, the woman 1s obliged to remain with her husband against her wish. As Armstrong 

et al ( 1993:29-30) point out. 

She is bound to her husband and his family for a number of reasons. 
Firstly, if the payment of bridewealth is the price of acquinng her 
procreative capacity, she becomes obliged to produce children for her 
husband. Secondly, since the payrnent of the bridewealth wiis and is 
dreaded in the event of divorce, a wife would be hesitant to leave her 
husband for fear of king castigated by her family for bringing dishonor to 
them. 

Ferni.de circumcision is another very controversial cultural practice in Africa. 

Apena (1996:7) defines female circumcision as a "cultural ritual whose nature varies 

among the diffennt groups which practice it. As an essential part of cultural values. it 

affects the integnty and survival of communities." It relates to issues of womanhood, 

family system and religious beliefs. Further, female circumcision is also a lesson on 
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female education and health care. Lightfoot-Klein (1989)' as cited in Apena (1996:7), 

s q s  that twenty-eight out of fifty-three countries in Africa practice female circumcision. 

Most Western commeniators characterize the practice as 'genital mutilation'. and 

condemn it in absolute terms on the grounds that the practice abuses children and is a tool 

of women's oppression. Westem discourses often portray African women as ignorant 

and powerless victims of an oppressive culture. Fernale circumcision is perceived in the 

West as barbarie, savage and primitive. done to diminish the sexuality of African women. 

Some Westem governments* condemnation of the femde circumcision has led io the 

criminalization of the act. Many African women have rlso successfully sought political 

asylum in westem countries on the grounds thüt they will be circumcised when they 

return to their homelands in Africa. 

Some African women commentators. notably Iweriebor ( 1996), Matiiis ( 1996). 

and Apena (1996), take exception to the westem position. For them, what Westem 

commentators describe as 'female genital mutilation' is actually better known as 'genital 

surgery', and it has its origin in Ancient Egypt where it has been practiced since 5,000 

B.C. Genital surgery is also referred to as "pharonic custom" to delineate its origin. They 

accuse Western cornmentûtors of evaiuating African cultural practices ihrough Western 

cultural perspectives. Further, the whole analysis is done without situating the act in its 

cultural context hence the whole issue is rnisrepresented and distorted. 

Iweriebor argues that the motives for genital surgery are many and vary from 

sofiety to society. It is also important to bear in mind that genital surgery is performed on 

both men and women. hence it is wrong to characterize the practice as an instrument of 

female oppression. Other cultural bases for genitd surgery are as stated here: 



For some cultures it is a component of a rite of passage to socially acceptable 
adulthood. For othen it is a nuptial necessity. For yet others, it is a mark of 
courage, particularly where it is carried out on older people. For some it is a 
reproductive aid, increasing fertility . For others, it enhances sexuality ( l996:2). 

Female circumcision is further seen as a rite of passage which some have compared to 

baptism and confirmation pnctice in the western world. Female circumcision marks a 

girl's attainment of adulthood and whose sexunl invasion wiil not be tolerated. Müiias 

(19965) notes that "the three most difficult and joyous times in a woman's life are ai her 

circumcision. marriage and on the birth of her first child." 

Other issues to consider in the female circumcision controversy, according to 

Apena (1996). are that it is not a gender issue since men also go through circurncision. 

So if the practice violates peoples' rights, i t  is certainly not that of the girl or woman but 

that of a "violation within a group." As such, the young girls and women who undergo 

circumcision have no rights that are sepante from that of their communities. Further, 

African culture does not bestow the same rights to both the youth and elders. and it is 

from this perspective that the issue of female circumcision would be better undentood. 

According to Apena ( I996:î). 

While Western societies are youth driven and oriented. the Afncan society 
emphasizes the significance of elders. who embody the collective wisdom of the 
people and guard tradition and custom. The rights of the youth. like the rights of 
othen, are integrated into the rights of the community. 



Discussion 

In line with the approach of this study, this chapter emphasized the process of 

conflict resolution. Specifically, it looked at the Afikpo indigenous institutions of conflict 

resolution. Consequently, it was difficult to ascertain whether litigants' gender affected 

the outcome of ri case. Notwithstanding, litigants in the Afikpo indigenous institutions of 

conflict resolution are supponed by their families and well-wishers. Some major 

decisions such as oath swearing rnay not be made unless family members of a litigant are 

present. Al1 participants in the justice process are equd and actively participate. With 

regards to women for example. their disadvantaged position may be presumed from the 

system's structure and processes. There is no reason to believe women lack confidence in 

the Afikpo traditional courts. Some of the cases reproduced in this study were. sponsored 

by women. The plaintiff in the paternity dispute reproduced in the next chapter for 

example, is a woman. She filed the case on behalf of her son who was working in another 

town and could not afford to be present dunng the proceedings. However. the 

perspectives of women at this juncture will be in order. 

The following is an excerpt of my interviews with two Afikpo wornen. The 

opinions expressed by these women are believed to refiect the views of two categories of 

women - the educated urban Afikpo womûn and the uneducated rural Afikpo woman. 

The first interviewee is a community organizer in her late sixties. She is a f m e r  and 

pan time petty trader. She is a typicd rural Afikpo woman. She is an elder. and plays 

active role in the community' s confiict resolution processes. 

Question: How do Afikpo women resolve their conflicts? 



Eider: If there is a dispute. the complainant, if a woman, will approach a woman of the 
village of the ekpuke eto age grade. Women hold court in the villages to resolve conflict 
amongst themselves. 1 play an active role in dispute resolution in the village. Women can 
aiso take cases directly to any of the institutions of conflict resolution just like men. 
However, cases of adultery or sorcery and any other case against the euth goddess must 
be taken to the village groupings presided over by the men of the community. Wherever a 
case is heard - the process is the same - al1 cases are heard in the open with every 
community member participating. 

Question: At the village-group courts. and the village conflict resolution forum. women 
are not active1 y involved in the dispute resolution processes - do you think the interests of 
women are affected as a result? 

Elder: 1 do not believe women's case suffer because they are not part of the decision- 
making body at the village and village-group courts. Every case is detennined according 
to the custom of Afikpo. Every case is tried in the open with family memben of litigants 
present. However. they have been instances when decisions that were inimical to the 
well-king of women were made. In such cases appeals were made and the cases 
reversed. Sometimes. such appeals fail because of the stubbomness of the men. But 
where we feel strongly that our case deserves better attention, we do not relent in 
pursuing what we consider to be a just outcome. 

One of the cases that 1 remember very well in my village happened a long time 
ago - it was the case of a widow whose husband's family refused farmland. The court had 
decided in fwor of the late husband's family. The village women group employed every 
customary method to persuade the men to rescind their decision without success. The 
village wornen embarked on a protest according to Afikpo custom. The women marched 
through the village playground naked. When this usually effective customary method of 
protest failed, the women of the village decided to divorce their men enmasse. The 
women of the village took with them only their children that were breast-feeding at the 
time. The men responded very quickly - revoked the decision on the matter and sent high 
-powered emissaries to plead with the women to retum. The men fulfilled other demands 
made by the women including certain expiation rites before the women retumed. 

There are several instances when Afikpo women refused to abide by rules which 
they find offensive and discriminatory against the women of the community. h t  year 
the village women refused to swear to the oath of chastity decreed by the village men. 
The basis for the women's refusal was that only rural women were directed to participate 
in the oath swearing. For some time now, Afikpo men have failed to persuade women 
Christian elites to swear to this oath. We met and decided that unless every Afikpo 
woman is made to participate in the oath swearing, our members will not cooperate with 
the men. Since ûfter that confrontation, the men have not raised the issue of oath taking 
again. As far as we are concemed oath taking by wornen to establish their chsstity is a 
dead issue in our village. We have noticed other villages have copied our strategy. 



Satire is another effective method employed by women to express their 
displeasure with certain cultural practices. Women use the names of some men who 
oppress their wives and children derogatorily in songs. Certain cultural practices that 
discriminate against women are ûlso challenged through songs. Some of our recorded 
songs remain very popular like you know. The songs lament the prevalent attitude in the 
community where wornen are blamed for not having male children as if the woman is 
God. One of the songs nlso decries the cultural practice of penalizing women for adultery. 
In many cases men are not even questioned for aduliery. 

The following is excerpt of the second interview with an urban-based Afikpo 
woman in her forties. She is also a University lecturer. 

Question: Do you think the litigant's gender affects the outcome of the case in  the 
Afi kpo traditional courts'? 

Answer: 1 believe the status of the litigants are important and can influence the direction 
of justice. 1 will argue that status is more important than gender. The court processes are 
politicized. Some of the traditional courts' judges are greedy and compt. The educated 
Afikpo woman in particular is greatly disadvantaged. All her behaviors are suspect. 
People are quick to label her a liberated wornan and attach motives to al1 her behaviors 
and utterances. On the contrary - the rural Afikpo woman is better organized, 
economically independent and have established customary lines of resistance against the 
oppression and control of the men. 

Based on the interviews with the women respondents. it is difficult to conclude 

women litigants lose out in the Afikpo traditional institutions of conflict resolution. on 

account of their gender. It is reiterated, however. that al1 the major institutions of conflict 

resolution in Afikpo are. opented by men. Women are involved only as litigants. 

witnesses. and observers. At the village-group couns. for exrrnple. women even as 

liiigants present their c w s  from outside the courts and not from inside as men. The 

intitial salutation to the courts is, done by men on the women litigants' behalf. 

Incidentally, only a small rninority of the women I spoke to saw this policy as 

disadvantageous to women. Women present their cases wiih more efforts since to be 

heard they need to raise their voices. Some women saw this practice as useful to women 

since they can present their cases outside the gaze of the judges. Those who have 



problems speaking in public find the arrangement to their advantage. Some might 

interpret the arrangement as sending a message that women participants in the system are 

less than equal to the men participants. Explanations provided by my interview 

respondents for this practice is that women tend to be emotiond and argumentative and 

are therefore likely to disrupt the proceedings if they were sitting inside the courthouse. 

This is quite interesting considering that the culture encourages extensive arguments and 

discussion on an issue before a decision is made. Other provided explanûtions are that it  

is an attempt to avoid contamination by women who are unclean. Women are assumcd to 

be unclelin during menstruation and if they gave birth to twins unless they perform the 

necessary expiation rites. It is important to note that men who do not belong to the age- 

grades that administer the traditional courts are also not allowed to sit down during 

litigation. If a judge of the court is a litigant in a case. he is treated like ûny other litigant. 

He stands al1 through the proceedings and his title of "Esaa" or "Eto" is dropped. He is  

addressed by his names. 

It is noted that women have analogous institutions where they resolve conflicts 

ümongst ihemselves. Similar to men. women age-grades and village groupings are 

involved in the resolution of conflict. However, women are not represented in other 

major institutions of conflict resolution where more far-reaching decisions are made. 

Women non-participation in the justice process is not a prima-facie case against the 

system. The Afikpo women are highly organized and have established and effective 

means of pursuing their cases or resisiing the domination of men. 

Nonetheless. a preliminary examination of the cases that women are involved in 

the village-group courts is an indictment of broader social forces. Some of the cases 1 
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witnessed concerned women defendants accused of procuring love charms intended to 

give them an edge over their CO-wives or their husband's mistresses in the man's 

affection. Some were also accused of employing witchcraft or sorcery against their co- 

wives to stultify the co-wives childbearing abilities. That women are more involved in 

these cases is a testimony on how the institutions of marriage and family bear upon 

women in the community. It must be observed however. that few of the cases involve 

men who are accused of employing the services of medicine men to win the love of a 

woman. While the traditional courts may provide a forum for women to briiig to the 

public their marital problems. few do bring cases of physical and sexual abuse to the 

central courts. Most abuse cases are handled informally in the families. Spousal abuse is 

a major ground for mmiage break up as few families will allow their daughters to remain 

in abusive relationships. During divorce proceedings or other marital problems. issues of 

physical and sexual abuse may be nised and discussed ai the traditional couns. Women 

age-grade or village-group meetings do discuss issues of women abuse and neglect. They 

also taike up such cases with men as the case eulier discussed where the women of 

Amachm village in the mid-seventies decided as a group to boycott the beds of their 

husbands to protest their neglect by the men. 

Unlike elder abuse. the physical and sexual abuse of women in the community 

does not attract public sanctions. While there is rapid and established community 

response to elder abuse in Afikpo, this is hardly the case for women physical and sexual 

abuse. Elder abuse in the community attracts stiff punishment and stigma in the 

community. Women abuse is also considered a shameful act but there is hardly any 

formal reproach as such. Men who physically abuse their wives are, usually censured by 



their families, friends and age-mates. It is not clear if there is any standard cultural or 

conventional punishment as such. Nevertheless, abuse is a major base for divorce. Few 

families will allow their own remûin in an abusive relationship. It is difficult for physical 

abuse to be concealed in the community. Houses are so close together that it is not 

possible for physical abuse to escape the ever-prying eyes of neighbors. In addition. most 

of the cases of adultery in the traditional courts involve women. This practice irnplicates 

gender bias rgainst women. Men are tried for adultery only in instances where the man 

accused of adultery cornes from the same village as the husband of the woman. 

The average Afikpo woman is economically independent. They do most of the 

peasant farming, although men are custodians of the lineage farmlands. Men and women 

as individuals also own lands as the decided case below indicates. Lineage lands are 

available to myone interested in farming. The lineages own most of the land and make 

land available to lineage members, both men and women. However, men are more 

involved in the cultivation of yam. which is the cash crop. Most Afikpo men m 

subsistence f m e r s .  The high status of yüm crop in Igboland is of more symbolic value 

than its wealth generating worth. Women can also cultivate yam, but rarely do. When 

women are involved in yam cultivation it is not in large scale as that of men. Unlike other 

crops, yam cultivation is labor intensive and involves intricate processes. Other farm 

products where women fanners are dominant, such as cassava coco-yarn, okro, 

vegetables, groundnuts and so on are readily sold by women both at the local and distant 

markets. Certain crafts such as pot making, ropes, and cloth dyeing are areas where 

Afikpo women excel. They are also highly profitable ventures. The local market activities 

are, also dominated by women. Women make a lot of money through farming and 



trading, and exercise full control over their resources. One positive aspect of polygamy is 

that women tend to have high social and economic autonomy. 

P. Ottenberg ( 1959) and Amadiume ( 1995)'s viewpoints contrast with the above 

position. Amadiume (199924) citing Ottenberg (1959), argues that "not even in the face 

of colonialism and the subsequent growth of petty commodity trade, did this sexual 

imbalance change for Afikpo women, who remained immobile. unorganized. and under 

the firm control of their menfolk." Amüdiurne also claims that since Afikpo wornen are 

not incorporated into the lineages of their husbands. that the women's stütuses in their 

husbands' housholds are usually ambiguous. Furthemore, that since most of the lands 

are controlled by the matrilineal lineage, women' s usefulness to their husbands depended 

on the amount of land they cm provide to their husbands. This position hardly describes 

the Afikpo woman today. There is ais0 no indication that this describes the lot of Afikpo 

women in the 1950s when this research was carried out. Afikpo women wguably 

dominate the subsistence economy. Women just like men have unfettered access to 

matrilineal lands. (The reproduced case below decided by the traditional courts supports 

this position). 

Most fannlands in Afikpo are owned by the matrilineages. Women are the 

spiritual leaders of the matrilineages. They are the custodians of the matrilineage shrines 

as the decided case below confirms. Women are likely to depend on their matrilineage for 

their farmlands, rather than on their husbands. Husbands may benefit from their wives' 

lineage lands. One should have thought this arrangement would accord the woman more 

bargaining power in the mmiage. The woman's dominant position in the control of 

farmlands. the most important factor of production in agrarian communities accords her 
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certain degree of econornic independence and auionomy from her husband. One is 

tempted to argue that the high divorce rate in Afikpo has a lot to do with this economic 

independence and autonomy enjoyed by Afikpo women. As earlier indicated, over 75% 

of marriages in traditional Afikpo are likcly to end in separation or divorce. It is not 

uncommon to find a woman in Afikpo who married over four husbands in her lifetime. 

The high divorce rate in Afikpo could also occur because family members do not hesitate 

to intervene in the marriages of a family member if they have reason to believe either 

their daughter or son is having a bad der1 in his or her marriage. As Amadiume (199582) 

rightly observes. in "lgbo culture. i t  is her brothers that a woman expcts to fight for her 

and protect her. not her Iiirsbund. (emphasis in original). African families look after their 

own and this protection does not cease after the daughter is rnarried away for example. 

Further, divorce does not attract stigma in Afikpo. 

The following case illustrates some of the issues raised in the discussion above. It 

also supports the argument that one's gender does not affect one's right to inherit the 

Iineage's farmland. Further. restoration and reconciliation as the goals of justice making 

are emphasized. The case further brings to the fore the relationship between the State 

courts and Afikpo indigenous courts. The case originally staried as a crimind case in the 

Afikpo Chief Magisirate Court. The defendants were, accused by the Comrnissioner of 

Police of tarnpering with Nigerian govemment survey plans. Though a criminal offense, 

the court decided that establishing the ownership of the land in dispute is essentid to 

understanding why the defendants in the case committed the offense. The case was 

refemd to the Afikpo Chief and his Cabinet to determine the tme owner of the piece of 

land in dispute, and also to nconcile the warring parties. 



Case Note (Land Matters) 

ARBITRATION BY EZE OTUU OYIM i AND HIS CABINET - DECISION GIVEN ON 
WEDNESDAY (AH01 gTH JAN. 1985 - ARBITRATION M COURT CHARGE NO. MAF/267C/84 

COMMISSIONER OF POLICE 

1. AZU OKPANI (M) 60 YEARS 
II. ... OKPANI EGWU (M) 32 YEARS 

n i .  DARLINGTON IBE (M) 37 YEARS 

A. This matter was initially commenced ris a criminal case in the Chicf Magistrate's Court, Atikpo, 
where the 3 ,  defendants were charged with (quote charge.. .), vide Charge No. MAF/267C/84. His 
Worship the Chief Magisuate, Afikpo, Iater rcferred the crise to the Omakû Ejali o f  Afikpo and his 
Cabinet for arbitration, in order first of all. to ascertain and determine the ownership of the piecc of 
land in disputc. 

B. During the three days sittings the Arbitrators took cvidences from the two sides of the parties in the 
dispute as follows: 

Mgbor Onwu Oko (F) 

Orurn Mgbor (F) 
Otu Ekoh (M) 
Oko Agbi 
Raphael Oko Alu 

ALU Okpani 
Okpani Egwu 
Drirlington Ibe 

Essri Ibe Ogbuh 
Essa Uhcre Oko 
Essa Esseh Azu 
Egwu Udeh 

Plaintiff 

Wiinesses for Plaintiff 

De fendants 

Witncsses for the Dcfendants 

The parties wcrc warned that only those witnesses who must be out of sight and out of hciiring that would 
give evidence bcforc the Arbitrators. 

In hcr cviclcnce, Mgbo Onwu Oko. as thc main spokesman for the plaintifss. told the Arbitrators 
that the piece or parcel of land in dispute wiis her bona fide praperty. She proceeded to narrate how this 
piecc of land came to belong to her. And the story was that her grimdmother by naine Ola isu was the wife 
of one Isu Iduma of Ugwuegu Elu and that the eldest dûughtcr to the mruriage w u  one ogeri Ola Isu (m. 

ISU Iduma perfarmed the Omume Title and during the ceremony, Ogeri Oh isu, as his first 
daughter, danced the traditional dance called 'Ajû' for him. Hencc he (Isu Iduma) bequeathed this piece of 
Iûnd called Ebor Ihie io her. Isu Iduma w u  of the ibe Ogbagi extended (Ikwu) family while his wife Ola 
Isu belonged to iôe Otima extended (Ikwu) farnily. At the death of Isu Idum, his wife Ola Isu got 
remrimed at Ngodo and wrts blessed with a child by name Chi Idam. 

This means then that Ogeri Ola Isu and Chi Idam wete both Ola Isu's daughters. Ogeri Ola Isu got 
married to one Nwafor of Ezi Ekuma of Ugwuegu-Elu and got a child by name Glu Aja. And Chi I d m  
herself was married to one Onwukwe Mgbor Oko of ugwuegu and got a child by name Mgbo Onwu Oko - 



the 1 " plaintiff in this case. For the defendants, Azu Okpani was the spokcsmm. He had not much to say. 
He told the arbitrators that this pariicular piece of land called Ebor lhie formally belonged to Egwu Ihite of  
ibe Oriete extended (Ikwu) fmily. He averred that this piece of land was a gift to his (Egwu lhite's) son 
Ezeali Chi for making 400 yam mounds in one day. That is Iko Nnu, in Ehugbo didect. 

This man, Azu Okapni also told the arbitrators that A h  Aja. that is the plaintiffs senior brother 
now decerised, showed this piece of land to him. 

C. The detailed proceedings of the case at the period of arbitraiion rire coniained in the official 
records book of the Omaka-Ejali-in-Council and is avüihble on dcmand. 

D. Following i s  the SUMMARY o f  the FINDINGS: 

1. The arbitrators were convinccd beyond rcasonable doubt that Mgbo Onwu Oko (plaintiff) 
rind the ihree respondents Azu Okpani (M); Okpani Egwu (M) and Dûrlington Ibc (M) 
rue of the samc extended kindred group (Ikwu) - Ibe Otiama. 

2. I t  wris establishcd ihat even though both are uncier the smc umbrella of Ibe Oiiama 
kindred. each has hcr own 'breast' lineage. 

I t  is pertinent to note herc that according to Ehugbo customs and traditions some Ianded 
property may be inherited in succession by the eldest surviving person ( d e  or female) of 
the same (Ikwu) kindred group. There are also some Iünded propcrty that mriy be cxclusivc of 
othcrs and inherited by ONLY the eldest surviving mernber of the immediate descendants uf the 
dcccurd. Such a graup in the kindred group (Ikwu) rire known and callcd "Nhileho" othcrwise 
known as people who suckcd from one female breasi. As a rcsult, in Ehugba ihc (Ikwu kindred 
group is referred to as resembling the meat guinea fowl which is set in layers (Akpalakpa) so to 
spcak. So that while al1 form the !lesh meat of the bird, each laycr is easily identifiable. (emphasis 
ridded). 

Conscquentiy in Ehugbo. the saying that OURS is OURS and mine is mine applies very 
canvcniently in the (Ikwu) kindred graup context. I t  is  ihcrefore ri common practice in Ehugbo 
that people of the same materna1 lineage do not cqually awn ALL landed propcny referrcd to as 
belonging to the Ikwu. 

3. Evidcnces werc ridduced by both parties to show that cven though Mgbo Onwu and Ogeri 
udc rire of the samc Ibc Otirima kindrcd, crich one clriims to be keeping the Adudo Ukwu. 
For thc ovoidnnce of doubt, in Ehugbo there i s  ALWAYS ONLY ONE Adudo Ukwu in 
ANY Ikwu of irnmediate descendants. 

(Adudo Ukwu) is a portable juju shrinc that symbolizes the root of matcrnal brewt relütivcs. Ii is  
usually kcpt by the eldest woman of that lineage. In a piuticular Eke Day during the Ehugbo Dry 
Serison festivals, every m h e d  woman of the same matemal lineage, preprircs a nicc foofoo dish 
which she cmics to the custodian of their Adudo Ukwu. This is done once every yeiu and serves 
sis a roll cal1 rind symbol of ideniifying malemal relations. A i  the derith of the custodian the next 
cldest Iemate mernber of the lineage transfers the juju (usurilly in a small oblong wooden biise 
basket (abo) to her own home. This practice still persists today Save that those women who are 
Christians or Moslerns no longer tdcc piut in the exercise. However, they still know and recognize 
such a woman as the eldest in the line and a root of the lincagc). 

4. It wris discovered that whereas Ogeri Ude (respondent) inherited their adudo ukwu in place of Chi 
Efor of Ukpa who wcnt to Church about five years ao, Mgbor Onwu inherited hers from Ogeri Ola 
isu long before the Nigeriiui Civil War. Mgbor Onwu is  older than Ogeri Ude in al1 respects. 

5. At one time the Ibe Ogbaghi fiunily attempted (O recliiim the land and lost. when Onwkwe look 
oath on behalf of the plaintiffs and survived it. Azu Okpiuii averred that this dispute once went 
before the Ibe Otiiuna elden and it was decided that the defcndants should apologise to the 



plaintiff Mgbo Onwu by buying for her yams and fish. At another time the dispute went to the Essa 
of Ugwuegu who also decided in favour of the plrtintiff and uks the defendants to apologise to her. 
The arbitrators find it difficult to believe that i f  both the plaintiff and the respondents wanted them 
to accept, they could have k e n  ordered by two independent bodies and at different tirnes to 
apologise to the person who & their jointly owned parçel of land. 
Ogeri Ude is the eldest woman keeping adudo ukwu in the Respondents side while Mgbo Onwu is 
the oldest and kceping that of the plaintiff. Thus just is cleru that though both are of the Ibe 
Otiarna kindred they have different breast relations. Both agrced on this. 
From all the pieces of evidence collected it is proved beyond doubt and infact is agrced to by both 
sides in the dispute that the Ot ima extended (Ikwu) family was not the original owncrs of thc 
land. The plaintiffs daim that the land belonged to Isu Iduma of Ibe Ogbngi while the defcndünts 
ciairn that it bclongcd ta Eguu Ihitc of  Ibc Orictc who bequeathed i t  ta Ezeiili Chi of Ibi: Otiariiu. 

Thus it is provcd that the land is not, according to Ehugbo custom, an 'Eburu Ebu' of Ibe 
Otiama family meaning that the Otioma family was not thc original founders. I t  bclongs 
exclusively to Ogcri 013 Isu's house, the eldest of whom now living is Mgbo Onwu Oko 
the plaintiff. Alu Aja her senior brother having died. 

In order to promote rcconriliation bçtween the two parties who rire of the samc Ibe Ot ima family kindred 
(Ikwu) the arbitrators have lcaned heavily on the customs and traditions of Ehugbo. They therefore have 
decided as fallows: 

Since Mgbo Onwu (Plaintiff) and A n i  Okpani (Defendant) belong to the same lbe Otiama 
Iamily kindred, no attempt should be made by any side to liirther dbrupt the peaceful co- 
existence of the f a d y  (emphrisis added). 
Though both parties are of lkwu Ibc Otiama i t  is cleûr from thc existence of two Adudo Ukwu that 
Mgbo Onwu's section of the lineage i s  different from that of Azu Okpani. This custamary 
provision therefore confers on each side ü measure of Eiutonomy in inheritance of liindcd proprty 
withour prejudice to those landed property exclusive ta the entire matdineal lineage. 
The façt that even the ibe Otima male elders decided at one time that Azu Okpani and group 
shauld apologise to Mgbor Onwu who sold the piece of land is indicative that shc had the 
customary right to do so. The apology wsis only nieant to sustûin the family relation, otherwise 
nothing prevcnted the Ikwu to rcbuke Mgbo Onwu if she overstepped her bounds. 
Both sides arc agreed on the frict that a picce of land given for 'Aja' dance belongs cxclusivcly to 
the recipient and in this case to Ogeri O h  Isu and her descendants. The two sides rue also rigreed 
that Isu Idumii was of Ibc Ogbagi family and that he performed Omumc Titlc and bequeathed this 
pirce of  land to his daughter Ogeri Ola Isu the grmdmother of Mgbo Onwu Oko the 1'' plaintiff. 
The Arbitrators rue agreed unrinimously chat the piece of land in disputc, according to Ehugbo 
traditions and customs. belongs to Mgbo Onwu Oko and her immediatc brothers and sisters from 
the same womb. And that she hm the exclusive right to give out any portion of the land to 
rinybdy. And ihat having given a portion to her grandson, Oko Agbi, the latter (Oko Agbi) has 
the right to seIl such portion, so bequeathcd to him to anybody else. 
We therefore find for Mgbo Onwu Oko and hereby award the land to her and her immediate breast 
relations. 

SIGNED AND SEALED LTNDER OUR HANDS THIS NINETH DAY OF JANUARY NXNETEEN 
HUNDRED AND ElGHTY FWE LN THE YEAR OF OUR LORD. 

EZE OTUU OYIM 1 -The Omaka-Ejali o f  Ehugbo (Afi kpo) 
Essa Omezue N.M. Agada - (Nkpogoro) Cabinet Leader 
Essa Alu Ezedi - (Ugwuegu) Cabinet rnernber 
Essû D. O. Egwu - (Ohaisu) Cabinet Member 
Essa N. Enwo (Snr.) - (Itim) Cabinet Member 
Essa Azu Alum - (Ozizza) Cabinet Member 



Essa Nkama Okpani - Special Member 
Nze L. E. Oko - National Presidenc Afikpo Town Welfare Association (ATWA) 
Mr. G. A. Agwo - General Secretary ATWA (both Ex officia members). 
Essa Emerson A. Uchay - Palace Sccretiq 

NOTE: On the deçision day. 9' lanwry 1985 al1 parties concemcd were present and represented as 
follows: 
Plnintiffs - MgboOnwu 

F. Orum Mgbo 
G. Out Ekoh 
H. R. O. Alu 

Defendants - Azu Okpani 
1. Okpani Egwu 
J. Dwlington Ibe 

Azu Okpani refused ta riçcept the ruling. Drulington said he would like to further find out his relationship 
wiih Mgba Oko. Rriphacl O. Alu on behalf of the Plaintiffs acceptcd the verdict ris handed down by the 
arbiwators. 

Signed 
K. A. Uchay 
(Palace Secretriry) 

In conclusion, it is important to note that in Afikpo men dominate the major 

traditional institutions of dispute resolution, like in most patriarchal societies. Many 

cultural practices underscore the subservient position of women in society. During many 

cultural ceremonies, women's freedom of movement, are sometimes affected. Women 

are penalized in the courts for violating these cultural practices. Women's sexual freedom 

and chastity especially in mamage remain open for public control. While there is no 

evidence to suggest that gender affects the outcome of cases at the traditional courts. 

gender bias is implicated by the nature of the cases that corne before the couns. Funher, 

cases are detemined according io the customs and traditions of the land. It is noied 

however, that the Afikpo women as a group have a heightened sense of gender and class- 

consciousness. They have organized and successively resisted certain cultural practices 

they find oppressive. A good example of this is their ment refusal to swear to the 

customary oath of chastity. They have also refused to abide by the decisions of the men to 
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dictate towns where they could travel for trade. They rightly interpreted such policies as 

attempts by the men to control their movements and economic activities. Their militancy 

and activism are not limited to the local authority. They have also successfully challenged 

the policies and appointments of the state govemment. in 1997 the Afikpo women 

organized to protest the retention of the principal of one of the secondary schools in the 

town that was oppressing and exploiting students. The state govemment responded by 

transferring the prhcipal to another school in another town. 

Women have used satire to great effect for bah psychological and social benefit 

to address their social standing. Cultural practices that discriminate against women are 

song about to draw the community's attention to them. Authoritarian and irresponsibie 

men are used in songs. Women have also used the state agencies of social control to their 

dvantage. The welfare offices in the town have been effective in enforcing alimony and 

child support payments. These are areas where the traditional institutions of social control 

have been found to be ineffective. To funher highlight the position of gender in the 

conflict resolution processes of the community, the next chapter examines the responses 

of the institutions of social control to violations of noms and other offenses. 



CHAPTER 9 

IX. RESPONDING TO BREACH OF CUSTOMIREGULATIONS 
AND OTHER OFFENSES 

This chapter examines some of the common breaches of customs, 

regulations and other offenses handled by the Afikpo indigcnous institutions of conflict 

resolution. To further the undentanding of the prohibited acts. a review of the sanctions 

of other African societies is undenaken. The chapter also examines offender-victim 

relationships in the Afikpo indigenous institutions of conflict resolution. Through this we 

corne to appreciate the people's processes of law making and social control. their 

definition of crime and deviance and their concept of justice. The specific processes and 

institutions involved in the resolution of conflict are analyzed in another section. 

Flexibility and dynamism are important aspects of the Afikpo conflict resolution 

system. The system allows for the dernomtic participation of victims. offenders. their 

Families and the entire community. Further, litigants are free to choose from any of the 

several institutions of conflict resolution that best meets their needs. Litigants can move 

their cases from one institution to the other. and back to the court where they started until 

they are satisfied with the judgment. Litigants seek out courts where they klieve their 

cases will receive a sympathetic hearing. Afikpo traditional adjudication processes are. 

aptly dexrîbed by Ottenberg ( 197 1 : 274). He writes: 

There are alternate procedures that can be employed at the outset. and alternate 
secondary and tertiary avenues to justice. One can first go to an elders* court and 



then to the Native Authority Court, to an oath shrine, or to the Aro oracle.40 One 
can start a case with the middle Afikpo subgrade and then move to any of the 
others. One can also begin with the Native Court, and if not satisfied there, go to 
more traditional means of settlement by one technique or another. The legal system 
hns an open, nonhierurchical quality that serves indiviâual enterprise and 
ochievernent needs. This pattern is consistent with what we have already observed 
about other fafets of Afikpo social structure, behavior, and authority. [empha~is 
added] . 

An üdditional characteristic of the Afikpo systern of conflict resolution is that 

sorne conflict resolution institutions apply mediative principles. while others combine 

mediative and adjudicative principles. Litigants are ai liberty to choose which system 

best meets their needs and interests. However, the parties to the conflict may have to 

negotiate and agree on the coun to take their case to. The family and lineage groupings 

are less formal and apply more mediative principles. On the other hand. the traditional 

courts are formal institutions and tend to apply more adjudicative pnnciples. 

Almost al\ facets of life in Afikpo are regulated.%ome senous offenses like 

murder and theft attract stiff sanctions, while minor deviations are restrained through 

symbolic means like "superstitious" beliefs. For example, according to one of my 

respondents, to control obscenity and uncleanness, there is a "superstitious" belief that 

exists in the community. The belief claims if one urinates dong the foot-paths. and a 

passersby steps on it, the waist of the culprit's mother will be broken. In the same vein, 

fish in streams and lakes close to the villages are forbidden to be eaten ostensibly because 

" The Aro oracle no longer plays ûny role in the community's judicial processes hence it is not discussed in 
this study. 
'' Similiuly. Basden (1982) observes every conduct in Igboland i s  publicly regulûtcd. He staies: 'They 
have niles for the regulation of conduct applicable to almost every detail of lifc. Habits are naturdly 
engendered rurd developed; thcy are a subconscious part of the native's k i n g  and amongst the oldcr 
genention, it is a m e  thing to find one failing to observe the traiitional rules of conduct (as cited in ho 
(1985: 6). 



they belong to the gods. The real reason for this belief, 1 was told by my informants was 

for sanitary purposes. The people draw water and do their washing from these Idces and 

strearns. The fish scavenge on the din. aiding in the water's purification. Deviations such 

as those listed above are often violations without direct victims which, if unchecked, can 

jeopardize the well-king of members of the community. Some behavion that are 

difficult to control are ascribed to an offense against the gods who can perpetrate 

vengeance on offenders. This means of social control is known to be quite effective, 

according to my respondents. Further. other minor violations like rudeness and disrespect 

to one's parents are controlled through the culprit's peer groups like the age-grade. The 

age-grades, as previously noted, have standard sanctions against elder abuse. Satire is 

another common and strong rnechanism of social control in Afikpo. Satire is applied in 

cases where it  is difficult to prove a case against an accused despite strong suspicions. 

Murder through sorcery is a good example. Appeds are then put to God to avenge wrong. 

Boys who are oot initiated into the "Ogo" cult and young unmarrieci girls are not 

legally responsible, and cannot be tried for crimes. Boys and girls do not participate in 

communal labour, nor do they coniribute to communal development levies. Adulthood 

for Afikpo men begins after one is initiated into the "Ogo" culture. and rnaturity for 

women stûrts after marriage. Only at these ages cm they identify with any of the age- 

grades. For men, initiation into the "Ogo" culture symbolizes 'training, improvement and 

refinement of the mind, morals and taste.' 



As in d l  societies, the crime of murder is a very serious offense in Afikpo. There 

is a distinction between murder and manslaughter in the community. Depending on the 

nature of the crime, murder cases are mediated between the victim and offender's family. 

The victim's family and the offender's family meet under the normative framework of the 

community. If they reach an agreement on the amount for compensation, the offender 

compensates the victim's family. The offender's family also bears the cost of the funeml. 

Should the parties fail to reach an agreement, the generd Afikpo assembly holding ai the 

"Okpota" convenes and mediates. If the general üssembly fails to reach a consensus or a 

decision acceptable to the victim's family, they may recommend the offender leave town 

and settle outside the comrnunity, a measure akin to bünishment. 

If the murder was comrnitted in the course of robbery, it is a crime against the 

Afikpo people and the general assembly meeting at "Okpota" hem the case. Prior to the 

advent of the Nigerian state, the offender was tried, and if convicted, was execuied by 

being buried dive. An iroko tree was planted to mark the grave to symbolize the evil deed 

and act ris a deterrent. 

Presently, only state courts handle murder and other serious violent crimes. 

Murderers are handed over to the state. Should a known murderer escape the long hand 

of the law through a legal technicality, the community persuades the family of the 

offender to advise hidher to leave town to eschew a breakdown of the social order. 

The killing of a kinsman, however, i s  seen as more than a crime, it is an 

abomination. According to my informants, what the people seek is cleansing and 

expiation rather than punishment. Arnadi (1982%) notes that "in many uibes the killing 
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of a kinsman, the antithesis of caring for him, was not only a crime but also an 

abomination. After the murderer had ken  executed his family would have to perform 

sacrifices and rites to remove the stain of evil and to ward off the anger of the gods." 

Further, Amadi (1982) observes that in most African societies. the family of the 

murder victim and the offender's family met to negotiate appropriate compensation. The 

process was always under the watchful eye of the entire community. The community 

elders supervised the bargaining to ensure that compensation was not excessive but 

within the cultural rules and noms of the people. In some societies, the murderer was 

even forced to commit suicide. In others, the rnurderer's son, wife or other relation w u  

executed in his place if he escaped. In still others. the murderer is made to die the same 

way that his victim did. There are cases in other African societies where the murderer 

was required to replace the victim with another person. As Amadi ( 1982: 15- 16) reports, 

The Kwale (Igbo) required a girl as replacement and twenty bags of c o w h  as 
compensation. The Kakkakari tnbe required the murderer to substitute either two 
girls or a girl and a boy. The Gamawa required fourteen slaves as recompense. In 
some tribes, like the Gade, the Arago, the Bum and ikwerre. bargaining was 
possible. and the death penalty could be commuted to a heavy fine, usually 
involving replacement by a slave or free-bom. In tribes like the Ikwo (Igbo) the 
murderer was simply handed over to the family of the deceased, which was free to 
do whatever it liked with him. 

These examples illustrate how the sanction agrinst murder varied from one society to the 

other in Africa. For example, in Orlu (Igbo), the murderer was executed by hanging if 

apprehended immediately after the crime was committed. But if he escaped and returned 

after three years, he was a free person. Some societies like the "Kadara treated murderers 

fairly lightly. They isolated them for a month or so. and that was the end of the affair" 

(Amadi 1982: 16). Still, for some Africm societies the punishment for rnurder depended 



on whether the offender was a stranger or an indigene. In the societies where bargaining 

between the victim's family and that of the offender was the nom. the outcome might be 

different when a stranger was involved. Lf the offender is a stranger and is apprehended. 

chances are that helshe will be killed. But if he escapes arrest, the communities of the 

offender and that of the victim cm enter into arbitration where compensation to the 

victim's family will suffice. 

Suicide was considered an abomination. Victims of suicide were not accorded 

proper burial. Their corpses were thrown into the evil forest. In Afikpo, a suicide victim 

is buried where the suicide took place. Most suicides are by hanging, either from the roof 

of the house. or s tree branch in the forest. In such suicide cases, a grave is dug under the 

tree where the victim hung hirnfherself, and the rope is cut off for the deceased to slump 

into the hole. Since suicide is an abomination in  the community. efforts are made not to 

touch the body of the suicide victim. Unlike the customary practice in Afikpo. where 

matureJ' dead men and women are buried in their homes. suicide victims are never buried 

in their homes. The explanation given by my informants for burying deceased adults in 

their homes is that they later become oncestors to whom libation and sacrifices are 

offered. and so they need to be within the household reach. 

Cases of suicide in Atïkpo are rather low. Many of my informants could not recall 

any incident of suicide. Some of my infonnants attributed the low rate of suicide to the 

strong family support. and also the support of friends, age-grades. the lineages and the 

41 To qualify as an ancestor when one dies, one needs to live to a ripe old age - not only having children, but 
also catering for hem until they become independent. To die without having a child or leaving your 
children as young orphûns is a bad death, and is not honored or mourned. People who committed crimes 
against the deities and who died as a result of that do not qualify for ancestoral status. 



community. The issue was raised whether suicide cases might be concealed, or not 

discovered. since the traditionai system lacks the technology and know-how to conduct an 

autopsy. The thinking was that it is possible one c m  take poison and die from it without 

people knowing, but that such an act is unlikely since people can tell when one is 

distressed due to the close-knit nature of the living arrangements. Further, since suicide 

is an abomination, no one would want to incur the wrath of the gods by concealing 

suicide. 

Aside from the strong and extensive support that victims of crime and other 

misfortunes receive from their primacy groupings, another reason given for the low 

suicide rate in the community is that hardly any behavior is so dishononble that suicide is 

a preferred alternative. The Afi kpo persons' sense of shame and honor is rather cornpiex. 

The Afikpo culture is rather permissive, such that every behavior is considered relatively 

normal. The culture emphasizes contentment and satisfaction with one's position. One is 

rarely singled out for ridicule. If they are, it has limited duration. Almost every cultural 

violation has established ways of redeeming one's freedorn and honor. As such, suicide, 

Iike rnurder, is seen as an overreaction. 

Sorcery and Maglc 

Beliefs in magic, somery and witchcraft seem to pervade most societies. Sorcery 

and magic are someiimes not easy to distinguish in Africa. Magic can have medicinal 

values and be used for protective purposes. It can also be used to h m  other people. 

African thought, points out Pminder (1973:113), rarely distinguishes between the 

"matenal and spiritual ... hence the distinction of magic and medicine is difficult to make, 



and the two words cm both be used, provided that their wide connotation is borne in 

mind." Magic. notes Paninder (1973), is another form of religion since the Africm 

magician does no< perceive his work as simply mechanical but also spiritual. The 

magician's power to do nagic derives from spiritual forces. "even if lower in the 

hierarchy of forces than are the gods, [hence], ... magic commands. religion implores" 

(ibid.). In a like manner. the sorcerer is distinguished frorn the witch. In sorne societies, 

the sorcerer and the witch are known by the same nmes. Both, are however, regarded 

with üpprehension. To differentiate the two, the sorcerer is referred to as bbday-witch" and 

the witch as "night-witch." Pamnder (1973: 117) points out that the "day-witch or 

sorcerer, is a conscious and deliberate evildoer; this is in contrat to the witch who works 

during sleep ai night." The sorcerer's vocation is geared towards harming perceived 

enemies and is hired by clients for that purpose. 

The crimes of sorcery, murder, incest and bestiality have always been viewed very 

seriously and attracted the harshest punishment. In Afikpo, however. belief in witchcraft 

and sorcery is not so deep and strong.'hitill, people are frequently accused of practicing 

witchcraft and sorcery. Sorcery amongst CO-wives is believed common at Afikpo due to 

persistent rivalry and jealousy. One explanation given for this is that the African is highly 

religious hence every misfortune is either blamed on the go& or an enemy. Any accident, 

sudden death or illness whose cause was not known was blamed on witches. Still-births, 

'' The nason for this limited bclief in sorcery h a  to do with other belicfs in Afikpo. It is widely believed 
that if you practice sorcery agrùnst a kinsman, and piui;ike in the sacred feasts performed during yam 
festivals, it will boomerang on rhe perpetraior. Further, iuiy practice of sorccry is bund to catch up with 
the sorcerer if they shm drinks, food etc. with their victims or any member of their family. As such, during 
social gatherings, one or two cups are used in sharing alcohol or othcr drinlis, Hence, solitary individuals 
risk king accused of witchcraft. 



abortion. delayed pregnanc y and prolonged labor are often blamed on w i tchcraft. 

Witches and wizards were thought to have supernaturd powers that could wnak havoc at 

will. For that reason. they are greatly feared. Amadi (1982: 22) explains, 

Witches were ôelieved to have the power of metamorphosis; that is, it was thought 
that they could change at will into non-human creatures like bats, leopards. 
mosquitoes, crocodiles. While in these guises. they could h m  their neighbors. 
One method of killing that was widely attributed to witches was vampirism or 
blood-sucking. At night, using their mysterious powers, they were said to pas 
through closed doors to get to their sleeping victims, whose blood they drank. The 
victims becarne progressively weaker and might eventually die unless the aid of an 
experienced medicine man was sought. Sometimes witches left marks on the 
bodies of their victims. 

Interestingly. most of the murder or attempted murder cases that corne before the 

Afikpo traditional courts are witchcraft related. As 1 stated earlier. the Afikpo traditional 

courts have no jurisdiction over murder and other serious crimes. Only state courts have 

the authority to try murder and other crime cases. However. even though the belirf in 

witchcraft is very strong in Nigeria. state couns do not recognize the crime of witchcraft. 

Since most murder or attempted murder cases are witchcraft related, victims of witchcnft 

seek redress in traditional courts where the crime is recognized. However. the crime of 

witchcraft is not easy to prove hence. the couns resort to oath swearing and divination to 

establish the tnith. Here. both the victim and the alleged offender are made to swear an 

oath - the former to prove hisher case, the latter to prove hisher innocence. 

Oath swearing is ordered in Afikpo but only when the victim is still living. If the 

victim dies before the oath swearing. the alleged sorcerer is tried by ordeal. The alleged 

offender is ordered to drink some of the water used to wash the corpse of the victim. The 

belief is that if you are guilty and drink this water, you will die. Most accused sorcerers 



often dnnk the water washed off the deceased's body to prove their innocence. During 

my field trip in December 1997, a wornan who later died of cancer blarned her illness on 

a fellow teacher neighbor with whom she had had some serious misunderstanding. The 

alleged witch was made to drink the water used in washing the corpse of the cancer 

victim. This was the only way she could prove her innocence. 

The@ 

Theft is, prohibited by the Afikpo people. The community's harshest punishment 

of fine and ridicule is meted out to ihieves. Theft is a crime that btings stigma not on1 y to 

the offender but to hislher fitmily for generations. It is enough for the thief to retum the 

goods to the victim. The victim of theft is not awarded further compensation beyond 

what he or she lost. This is also the case in other Igbo communities. As Amadi ( 1982: 16) 

notes, "for the people of Alanso, Okposi. Afikpo and parts of Owem it wûs enough for a 

thief to retum the stolen goods." 

In addition. the culprit is fined by hislher age-grade for bringing dishonor to the 

grouping. Some Afikpo villages can also penalize the thief for a behavior unbecoming of 

a villrger. If a thief tries evading arrest, there is a chance those involved in the pursuit 

will beat him/her up. Corporal punishment is, however, not part of the penalty for theft. 

unless the thief is a minor. 

Theft cases are heard itt the village common playground. At the apprehension of a 

thief, the entire village meets as r tribunal to examine the case. If the theft is from any of 

the village shrines or sacred places, and the culprit is a man, the case is heard at the 

village "Ogo" playground with a men-only tribunal. The trial follows al1 traditional 



judicial processes. The detenination of the facts in a case requires that ail parties io the 

case be heard. Eyewiiness testimony is generally preferred io testimony based on hearsay. 

Evidence obtained through threats or by duress is generally disqualified. The onus rests 

on the accused to prove his or her innocence. 

Interesiing l y. in Afi kpo. not every act of obtaining someone else's possessions 

without the owner's consent that constitutes theft. Food or other commodities tüken for 

sustenance is acceptable provided the person iaking it does not intend it for sale. 

Describing other Nigerian ethnic groups with similar behavioral rthics. Amadi (1982: 16) 

writes: 

Among the Nupe stealing food was not punishable if the offender consumed what 
he stole on the spot. The Jarawa tribe pardoned an offender if he pleaded hunger as 
a reason for stealing. In ikwerre and parts of Igbo it was quite normal for one 
person to take ü few nuts from another's bunch of palm fruits heaped by the 
wayside. The quantity of nuts taken was not expected to exceed what could 
normally be consumed by an individual or. in the case of a woman, what was 
needed to yield enough oil for a pot of soup. 

Punishments for theft in Africa varied from one ethnic group to another. In the 

Igara community, for example, the thief was expected to compensate the victim with 

iwice the value of the goods stolen, (Amadi. 1982). In lawara, the thief was io 

compensate the victim with five times the worth of the original commodity stolen. 

Others like Oratta forced the thief to return the g d s  to the owner. In addition to this, 

the thief was made to pay r fine and endure public disgrace. The public spectacle 

included the thief being forced to climb a pdm tree ostensibly to the benefit of the entire 

community. The Ohaffia and lbibio people painted the face of the culprit black, and 



paraded him through the community. Sometimes, the thief was forced to dance to a Song 

sang by children and women of the village. 

In pre-colonial Afikpo. a repeat dangerous offender was either executed or 

expelled from the community. People who stole yams ai the farms and yam barns had 

one of their hands cut off. Presently. violent offenders are handed over to the Police. 

Some repeat, but not dangerous. offenders were disfigured somewhat. The Bolewa 

people were known to hack one hand off the repeat offender. The Uesha people. on the 

other hand. cut off one ear of the thief. while the Ekoi chop off the fingers of the 

recidivist thief. Some thieves who pose problems to the community were sold into 

slavery. According to Amadi ( 1982: 17). "the people of Arago, Bassa. Awkü. Ndoki. 

Western Ijaw. ibibio, Igbira, to name but a few, routinely sold off thieves into slavery". 

For some communities, the punishment meted out to a thief depnds on where the theft 

took place. The Aro (Igbo) would execute an offender who stole in the market place. 

instead of the customary penalty of fine for theft. One explanation given for this 

discrepancy is that the market holds great value for the Aros, for whom trading is the 

most common vocation. 

Men and women can both be found guilty of adultery in Afikpo. However, r man 

is only convicted of adultery if he had sex with a married woman from his own village. 

On the other hand, a mmied woman is guilty of adultery if she sleeps with another man. 

Curiously. the definition of the crime of adultery is quite broad in Afikpo. if a married 

woman accepts a present from a man who previously made a pass at her, she is guilty of 



adultery. if a man walks across her when she is sitting down or lying down. she is guilty 

of adultery. If the wornan reveals she dreamt of another man besides her husband in a 

sexual manner she will be tried for adultery. if a man reveals he had sexual intercourse 

with a married woman from his village, he will be charged and almost certain to be 

convicted of adultery. The logic is that the revelation of the dream might be a ploy to 

seduce either the woman or man. It is widely believed in Afikpo that men are frequently 

trying to enlarge their families by taking on other wives, as such they "court" married 

womcn and sornetimes get caught by the husbands of these women. A woman is guilty of 

adultery if she marries two men from the same village. If her husband dies or divorces 

her. she must remarry from another village outside that of her husbmd's. The rap" of a 

mamed wornan is treated as adultery in the community. 

Adultery in Afikpo is  considered a serious offense because of the potential of such 

behavior to lead to a breakdown of the social order. Hence. adultery is considered a crime 

against the land, rather than against the woman's husband as is the case in other places. 

However, adultery rarely leads to the break-up of marriages in Afikpo. During the 

Nigerian Civil War (1967 and 1970). a considerable number of young Afikpo married 

women left their husbands to stay with soldiers. Soldiers were the only group of people 

with resources and so were attractive to some wornen. At the end of the war, some 

women retumed to their husbands. Ali they were asked to do is to pay a fine. 

The punishment for adultery in Afikpo is that a big goat be provided to the male 

elders of the village where the woman is mamied. There is a common joke by Afikpo 

54 Further discussions of mpe rire undertaken in the next section. 



women that a woman has committed adultery to raise money, yet she is asked to pay a 

fine of a goat. Amadi (1982) observes that among many ethnic groups in Nigeria. a fine 

is the rnost popular punishment for adultery. However, according to him, in the Chamba 

and Nasarawa communities. adultery was not considered an offense. In some 

communities adultery was a private matter between the husband of the woman and her 

male accomplice. Examples of such cases are the "Obowo (Igbo) [who] considered it 

quite sufficient for the adulterer to settle the matter with the aggrieved husband over a keg 

of palmwine. Arnong the Ekuri (Ekoi) and Ishielu (Igbo) the üggrieved husband was 

expected to even the score by seducing a woman from the adulterer's family". notes 

Amadi (1982: 18). This task can also be delegated, for the aggrieved man could pass the 

responsibility to a member of his family io seduce a woman from the kindred of the man 

who committed adultery with his wife. 

Amadi (1982) also speaks of other Igbo clans like Abaja. Otanzu and Isu. where 

ndultery has no public pend consequences. Here the aggrieved man was required to 

regain his honor by challenging the man who committed adultery with his wife to a fight. 

In the Burra society, the man convicted of adultery was required to give the aggrieved 

husband twelve gowns. In some Igbo clans, the fine was a small amount of money 

accompanied by goat and drînk feiists for the community elders. Amadi (1982:18) 

describes adultery, which attracted a cash fine among some Igbo clans: 

. . . in addition, the offender was expected to feast the elders and judges on food and 
soup made from goat meat. four plantains and four bottles of gin. In the Yakoro 
clan of the Boki tnbe the aggrieved husband had the right to seize the adulierer's 
yams and to bum down his house. Among the Keaka clan (Ekoi tribe) the fine was 
heavy - a slave or twenty-five pieces of fine cloth. The Ibibio (Ikot Ekpene) would 
demand twenty goats and five chickens. 



In some Nigerian ethnic groups. the value of the fine varied according to the status of the 

woman involved in the adulterous affair. Amongst the Bakundu community. the penalty 

for adultery was one goat and one pound, but increased to four goats. two pounds and ten 

shillings if the woman was the wife of the chief. In some places like the Kanuri. the 

Gwari. and the Kamuku, the offender was also flogged in addition to the fine. Arnongst 

the Koro people, the penalty for adultery was 100 lashes. which could be redeemed ai the 

rate of 500  cowries per lash. The status and wealth of the offender had implications on 

the outcome of the case, suggesting a two-tier justice system. 

Nevertheless. some Nigerian ethnic groups viewed adultery quite seriously. The 

Igan and the Bütta, for example. sold people guilty of adultery into slavery. Among the 

[gara, a suspect would be subjected to s t d  by "ordeal if he denied the accusation. He 

was made to drink a potion brewed from the poisonous saaswood plant. If he died. he 

was guilty. If he survived, he then had the right to seIl the woman who had accused him 

or her husband into slavery." (Amadi 1982: 18- 19). However. capital punishment was the 

outcome if P man engages in an adulterous affair with a chief s wife in the Yoruba and 

Edo ethnic groups. Among the Koro people. the aggrieved husband was empowered to 

poison the man who had an adulterous affair with his wife. The same power was 

accorded the aggrieved husband to kill the adulterer if that was possible. If possible. the 

relatives of the murdered adulterer would pay sorne compensation to the aggrieved man 

before they can have access to the corpse of their relative for burial. However, the 

adulterous man could redeem his life by paying a compensation of seven goats and one 

dog in the Mumuye community. 



Rape as a crime in Afikpo is seldomly acknowledged unless a rape occasions 

violence. Rape is treated as adultery when a mamed woman is involved. If an unmarried 

girl is raped, the offender is sometimes forced to marry her. The logic behind this 

practice is because the victim of npe is inflicted with a debilitating stigmü, no 

responsible person will marry the girl victim of rape. The harshest punishment of ridicule 

is reserved for offenders, who rape minors. In some cases the rapist pays compensation 

to the parents of the victim. The rapist will also be held responsible for the medical bills 

of the victim and any child bom of the rape. The situation is. üptly described by Amadi 

( 1982: 19): 

Rape was more clearly recognized when it involved a young unmarried girl or 
virgin. The standard punishment was for the offender to pay damages to the 
parents. Such damages would be at least equal to the bide price that parents would 
have received from a more patient suitor. Some tribes, such as the Kanui and the 
Igara, would thereûfter force the offender to marry the girl. In addition, the Igan 
füther would force the npist to work on his fann much longer than an ordinary son- 
in-law would normally have k e n  expected to do. 

The entire village constitutes a tribunal to h e u  rape cases. The tribunal sits at the 

village common playground. It is important, however. to state that few victims of rape 

are prepared to bring up the case for hearing. None of my respondents could recall king 

present during a npe trial. It was not ascertained if victims of rape were more 

comfortable taking their cases to the state courts. either. 



Incest is. more than a senous crime in Afikpo. it is an abomination.'' My 

infonnants spoke of cleansing and expiation rather than punishment as the redress for 

incest. Few in the town could recail any incident of incest in the community. The most 

common type of incest in the community is exogamy, where members of the same 

matrilineal lineage unknowingly get involved either as husband and wife. or just lovers. 

Wliere that is discovered, it is considered an abomination. and the remedy is the 

dissolution of the marriage. Cleansing and expiation exerciscs are then carried out. 

However. there was a case of incest in 1988 that came before one of the village-group 

traditional courts. It was between a mother and her son. ft was the first time such a case 

was heard in the traditional courts. The elders were bewildered, and without precedent 

did not know how to iiddress the matter. At the end. ihey decided on a fine to procure 

materials to perform the cleansing ceremony. The woman and her son were also exposed 

and ridiculed. which is the harshest known punishment applicable to any breach. 

Ridicule entails using the culprit's name derogatorily by villagen in song. Rattray 

( 1929:372) cited "ridicule as the strongest of the sanctions operating in Ashanti to enforce 

the observance of the traditional comrnunity." The same phenornenon is applicable in 

Afikpo. a manifestation of the community's close-knit social structure. Fines, exposition 

JS Abomination is not only a crime against the land, ii is also a crime rigainst the gods. It is a belief shared 
by al1 African societies. According to Amdi (1982:15), "an abomination. as conceived in Nigeria, is an 
offense against a deity, who is enpected to deal with the offender unless certain rites are performed and 
fines paid." Efforts arc made to reconcile people guilty of abomination with their victims and the eiuth 
goddess (da or d i )  for example. In this respect, sacrifices are perfomd to appas? the deity to whom the 
offense wris committed against too. The offender is therefore reconciled with both the spirit and everyday 
world. 



and ridicule, arguably the harshest punishment in the community, are reserved for incest. 

rape, md other sexual offenses. Where such offenses occasion violence, or are recidivist 

cases, they are referred to the state couns in the town. Othenvise, it is the victim that 

decides the medium of redress. Although the traditional courts wield considerable power 

and influence, the authority of the Nigerian State is not in question. In support, Amadi 

( 1982:20). citing Elias. notes: 

It seems that the Criminal Code supersedes the customary law in point of penalty. 
though not of substantive law. The customary law of crime is still vdid, even when 
it recognizes offenses unknown to the Code. Also, customary niles of procedure 
and evidence ... m q  differ from those of English law; they are however still valid 
as long as they are not repugnant to natural justice. equity and good conscience. 

My findings also support the belief that Nigerian state courts officiais' attitude and 

treatment of sexual offenses are consistent with traditional beliefs and practices. Sexual 

offenses receive the full weight of the law but only when the perpetrator is a stranger. and 

the victim a minor. My inforrnants illustrated this point with a known case of four 

teenagers who were involved in the gang rape of a sixteen year old girl. Despite the 

seriousness of the crime, the case was settled out of court. Explanations given for the 

manner this case was handled, was the concem of the after effect of convicting and 

imprisoning the boys. who were also first offenders. Mmy victims of sexual offenses 

general l y feel doubl y victimized by this manner of handling sexual offenses. hence the 

reluctance in reporting sexual victimizations. It is important to point out that Nigerian 

state coum tend to apply impnsonment as a last resort. and only when the offender is 

considered a danger to the community. This is because punishment undermines the goal 

of justice in Africa, which is primariiy the restoration of social equilibrium. As Adeyemi 



(1990: 53) points out, Africans "... cünnot appreciate a treatment like imprisonment, 

which, if it benefits at all, is benefiting only the govemment, in total disregard of the 

victim and the African need to maintain social equilibrium" (as cited in Stem 1999: 239). 

Nonetheless, incest is a behavior that is universally prohibited. Societies view 

incest senously and consequently reserve the harshest punishment for incest. Clifford 

( 1974: 1 24) observes: 

if there is a natural Iaw then incest is an example of a natural crime. Margaret 
Mead has shown that the incest rule forbidden sex relationships between son and 
mother. father and daughter. brother and sister is a constancy in rll cultures. 

Incest is said to have health. social and psychological repercussions. Amadi ( l982:U) 

funher argues that the prohibition of incest hm biological basis. To illustrate the social 

and psychological implications of incest, he States, 

"... it is argued that there are strong psychological reasons why incest is univenally 
abhorred. If a man married his daughter, for instance. his son would also be his 
grandson. his wife would also be his mother-in-law and his other children would 
also be his brothcrs-and sisters-in-law. The resulting confusion would be enough to 
cause the disintegration of any family. 

Patemify Dispute 

Children are very highly valued in Afïkp. When patemity is disputed. many 

Afïkpo families and lineages will go to any length to claim a child they believe is theirs. 

Cases relating to patemity claims are common due to the number of children born out of 

wedlock. and the very high divorce rate in the community. As such. a considerable 

numkr of the cases thai are heard in the traditional courts pertain to paternity claims. For 

a society whose level of technologicai development is rudimentary. determining who the 



biological father of the child is problematic. Nonetheless. the community has standard 

policies on the matter. For an unmarried woman. it is the man she s q s  who fathered her 

child that is recognized, unless there is overwhelming evidence to the contrwy. For a 

rnarried woman. it is the legally recognized husband - that is the man who paid the dowry 

who has legitimate claim to the child. 

Reproduced below is a decided case that illustrates these principles discussed 

above. The report is reproduced without any editing to show the level of reasoning and 

Iünguüge of the traditional court judges. and the principles and procedures employed. 

Case Note (Paternity Dispute) 

"[N CONFORMITY WrïH THE TRADITIONAL RIGHTS REPOSED ON THE 
EKPUKE-ESSA ELDERS OF AFIKPO TO MEDtATE IN CUSTOMARY M A R U G E  
DISPUTES BROUGHT BEFORE THEM IN FULL COUNCIL FOR SETTLEMENT, 
THE EKPUKE ESSA ELDERS ON 4TH NOVEMBER 1975 DECIDED AS 
HEREUNDER: 

I ) COMPLAINANT: Madam Ugo Azu of Ezi Okoro Ugwuoke Amuro. 

2) PARTES IN DISPüTE: Madam Ugo Azu for and as pleading on behalf of her 
son Awoke Oko of  Ezi Okoro Ugwuoke Arnuro Afikpo. 

AND 

Ekuma Oko of Ezi Uni ihuogo Ugwuegu. 

3) CAUSE OF COMPLAiNT: Customary ownership and custody of the child Oko 
Ekuma delivered by Udu Oko on 28th September, 1975. 

4) MEDIATORS: The Tmditional Ekpuke-Essa Elders of Afikpo in full 
Council as customûrily constituted. 

5) MEDLATION ACCEPTANCE: Both parties agree that the Ekpuke-Essa Elders of 
Afikpo should arbitrate on the customary custody of 
the child in dispute. 

6) STATEMENT OF FACTS: Madam Ugo AN speaking on behalf of her son Awoke 
Oko resident at Nkalagu stated that Udu Oko was 
formerly rnarried by her son Awoke Oko who was 



responsible for putting the said Udu Oko in a family 
way. 

That while yet in the state of pregnmcy Udu Oko 
retreated frorn continued &age with her son 
Awoke Oko and rejoined the former husband Ekuma 
Oko. That on the delivery of the child the customary 
"Okokomko" gifts of fish with yams were cmied to 
Udu Oko in establishment of Awoke Oko's natiiral 
patemity of the infant child delivered on 28/9/75. But 
the said Udii Oko refusecl to accepi the gifts hencr the 
complaint to the Ekpuke-Essa Council. 

Ekuma Oko on his part stated that he proposed marriage engagement with Udu Oko right from 
her tender age. After 4 years wooing, the said Udu Oko was bethroted in marriage to him ai her 
rige of puberty. That the Ekuma Oko completely piiid in full the customary bride price to the 
parents of Udu Oko before the süid Udu Oko was lead to hirn in marriage. 

That by the marririge they had first had a female issue before this second male issue now in 
dispute. That due to matrimonial bickerings between the wife and himself, Awoke Oko had to 
seduce the said Udu Oko with whom they both eloped to Nkalagu to be engaged in mmage. 
Before the elopement the süid wife Udu Oko was already in an early state of pregnancy. When it 
became known that Udu Oko was keeping with Awoke Oko at Nkalay, Otu Eni was üs an 
emissary sent by Ekuma Oko to entreat for her re-union with him. Udu Oko zicceded to the 
entreaty and had to desert her pammour Awoke Oko to join her legal husband Ekuma Oko with 
whom she lived till the child was bom and is still living till date. 

Awoke Oko never paid cven a mite by way of dowry, refund and whatever illicit ûffairs he might 
have had with Udu Oko cannot grant him the customary right of custody and possession of the 
child. 

FiNDiNGS: Awoke Oko who seduced Udu Oko away from her matrimonial home to be 
cngaged by him cannot by custom be regarded as the legal wife of Udu Oko until such a time he 
should have refunded the bride price paid to her parents by Ekuma Oko. The sepamiion of Udu 
Oko with her legal husband was only for brief period when they agnin had to rejoin in wedlock. 
Ude Ucha the mother of Udu Oko confirms in evidence that Ekuma Oko was the natural father of 
the disputed child Oko E k m .  

DECISION: Ekuma Oko is by custom the legitimate father of the disputed child. and is by this 
ûrbitntion granted the custody and paternity of the said Oko Ehrna. 

1. Ezeogo Ukor Ugo 2. Ndukwe Am 3. inya Aja 

4. Okulim Nwachi 5 .  Aja Obiahu 6. Aluu Ekurna 

7. E. A. Uchay (MemberISecretriry - the Traditional Council of Elders - Afikpo)." 
(Elechi 199 1 :38-9). 



Inheritance 

Inheritance matters are a major basis for conflict in Afikpo. Inheritance in Afikpo 

is either through the matrilineal or patrilineal lineage. As earlier noted, every person is a 

member of both the patrilineal and the matrilineal groupings within the society. Both 

systems are property controlling. with an established hierarchy. Members of the 

patrilineal group generally reside in one compound or village, while the matrilineal 

groupings are scattered al1 over the town and beyond. 

When mediative efforts at both the family and lineage level fail. the cases are 

brought to the village-group traditional courts. Commodities for inheritance in Afïkpo are 

of two main types. moveable and immovable. Immovable properties include land. houscs 

and fruit-trees. Common moveable commodities include livestock, clothes and jewelries. 

household furnishings and kitchen utensils. 

Among the patrilineal groupings, conflict arises over who should inheri t the 

father's dwelling house or fmland. In principle. a man's house is, inherited by his first 

son. He enjoys this right only after he has completed his father's burial rites. Other male 

sons of the deceased must also punake in the inheritance. If the man dies without a son. 

other members of his patrilineage, including his brother, his brother's son, his half- 

brother or his half-brother's son. or any other male member of the patrilineige. c m  inherit 

the building or the land upon which the house fonndly stood. As Nsugbe (1974:87) 

points out, "rights to patrilineal building land. therefore, are patrilineally inherited in 

Ohaffia as in patrilineal Ibo groups." 

On the other hand, moveable commodities and matrilineal farmlands are inherited 

through the matrilineal lineage. This point needs further clarification. In practice what the 
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matrilineal lineage does is preside over the distribution of the wealth of the deceased to 

his family members. Their involvement is also symbolic in that they demand assurance 

that their relation died a natunl death, and also to assure the bereaved that they have their 

support. It is to be emphasized that the matrilineage not only, partalce in the sharing of the 

deceased's wealth. they are also responsible for the deceased's debts and seeing to the 

well k ing of the deceased's de pendant^.^^ The process and practice are clearly and 

accurately described by Otienberg (1965: 49) and is reproduced below. He notes that 

. . . the moveable household goods or personal effects of the deceased, 
including boxes, guns, cloth. and yams (the only crop trüditionally grown 
by men), are divided among the 'houses' a short time after the burial. This 
is usually supervised by the matrilincage-head of the deceased, a penon 
who generally lives outside the dead man's compound. and often outside 
his village as well, and thus is not usually a fellow patrikinsman. The head 
may live at some distance and may appoint a younger matrilineal relative 
who lives closer to the compound to c q  out the duty. The value of the 
property to be divided is not great, and it is not considered a very exacting 
task to be the divider. though there is a strong feeling in Afikpo that the 
division should be done according to customary niles. This is based on the 
same ranking of 'houses' used in the division of the shillings at the burial 
ceremony. The 'house* of the eldest son gets the largesi share, the next 
'house' with the next eldest son, the second share, and son .. ." 

As already noted, about eighty five percent of the farrnland in Afikpo belongs to the 

matrilineal groupings, and does not belong to any individual. hence not subject to 

inhentance. However, an individual in Afikpo can buy a piece of land which he lays 

direct claim to. As such, an Afikpo person is entitled to three kinds of land rights. 

46 There is a clms dimension to this system today. If the deceased wiis rich, his adult dependanis will 
strongly resist the involvement of the matrilineal lineage in the distribution of his wealth. In such a situation, 
they will seek the intervention of srrite courts that recognize farher-son inheritrurce. But the reverse m y  be 
the case if the decrised is poor and ihe atiending relatives rich. 



namely, patrilineal, matrilineal. and personal or private rights. If the land is not built 

upon, his children have no rights over the property. Even if the land is built upon, 

provided it is not where he ordinarily resides with members of his family, his children do 

not autornatically inherit it unless he left a will - written or oral. Describing another 

matrilineal system in Ohaffia, another Igbo people, Nsugbe (1974:89) observes: 

Lands purchased or otherwise acquired by an individual are private lands. At the 
owner's death, provided the lands are not built on, such lands wili be inherited by 
the appropriate member of the deceased's matrilineage, usually a sister's son, or in 
the absence of one by the closest male or fernale member of the man's matrilineage. 

Afikpo customary law differs significantly with the Nigerian state laws mostly in 

inheritance matten. Nigerian courts, like their Western prototype, recognize father-son 

inheritance. while the Afikpo customary laws do not, except in residential dwellings. 

Reproduced below is a decided case in the Afikpo Traditional Courts that best illustrates 

the principles discussed above and the socio-economic basis for the principles. It also 

highlights the pattern of Nigerian state and Afikpo indigenous institutions' relationship. 

Cases could originate from the indigenous institutions of conflict resolution and proceed 

to the state courts and vice versa. Sometimes. state coun officials are reluctant to pass 

judgments on some cases that seem delicate and complicated, mindful of the social 

consequences in the community. 

State agencies of social control apparently are coming to the realization that their 

adjudication of some cases brought before them by the Afikpo fails to do justice. In fact, 

their judgments sometimes make matters worse. For issues of law and justice io have 

meaning and be relevant, they must be historically, socially and cuituraliy sensitive. It has 

already been noted that state laws are product-oriented and rule-based, while customary 



laws are process-oriented. Rather than base the outcome of a case solely on the law. 

customary laws focus more on the processes of achieving peaceful resolutions of 

disputes. For justice to have meaning. it must involve al1 parties to a case, rather than for 

one or two parties. This balance is understandable considering the kind of conflicts that 

come before the customary courts. which in most cases are between blood relations, and 

therefore require acceptable and lasting reconciliation. With the parties to the conflict 

and the entire community actively involved in the search for acceptable solutions. the 

chances of rveryone accepting the outcome is increased. This is more so sincr the 

processes of justice making is devoid of the symbols of power. AH my respondents were 

in agreement thüt villagers in siate courts seem Iast and intimidated. Further. the 

processes of customary conflict resolution is speedy and inexpensive and in accordance 

with the adage 'justice delayed is justice denied.' 

Case Note (Inheritrince Matter) 

"INHERITANCE OF A COMMERCIAL BUILDING IN EHUGBO (AFIKPO) 

On the 1st day of May, 1980, the Secretriry of the Afikpo Local Government Arca endorsed ri lettcr (Rcf. 
No. AFLGI430Nol. 1 1 1 /23) to Eze-ogo Otuu Oyim 1 ,  the Ornrika-Ejali of Ehugbo (Afikpo) rcquesting him 
to go into a case of disputed ownership of commercial building in the Eke Market rirea involving Ugwubc 
Oko and Oyo Chukwu. (The case had carlier bcen tried and disposed of by the Ehugbo Triditional Council 
of Elders at the Eke Market but one of the riffected parties - Ugwube Oko - petitioned the Local 
Government Area Secretiuy to intervene. The L.G.A. Chief Execuiive then referted the case to the Omaka 
Ejali for arnicable settlement). 

In cornpliance with the provisions of the Imo State Chieftaincy Institution, and in civrying out one of his 
duties as the Traditional Head of Afikpo (Ehugbo) Autonomous Community regarding the maintenance of 
pelice and good governmcnt in this area. the Omaka-Ejali, Eze-Ogo Otuu Oyim I . ,  summoned his Cabinet 
to look into the crise af disputed ownership of the said commercial house located in the Eke Market wea, 
Afikpo. 

In consonance with the provisions of the Ehugbo (Afikpo) EzeKhieftaincy Constitution of 1976 (Part I I 
(eleven) Sub-sections 1 & 2, ail the fivc Cabinet members representing the five village groups of Ehugbo 
were invited to sit over the issue. The Chairman ruid the Secretary respectively, of Afikpo Town Welfare 
Association (ATWA) were dso invited in keeping with the provision of the section just quoted above. 
Thus the Omiikri-Ejali-in-Council compriscd nine pcrsons - the Omaka-Ejaii himsdf, his Secretary, the five 



representatives, one from each of the five village groups in Ehugbo, the Chairman and the Secretq of 
A l w  A. 

During the four days (May 25 and 29; June 6 & 9, respectively) of sitting not less than six of rhc nine 
mernbers were present on each day. Evidences were taken from twelvc persons including the Petitioner, the 
Respondcnts and their witnesses. 

The detailed proceedings lue recordcd in the Omrika-Ejdi's Official records' book. Following is  the 
SüMMARY OF THE FINDiNGS: 

After considering the nature of  the work of an average Ehugbo fishenniin and the close relationship bctween 
Chukwu Ogbu Ebulu (decciued) and Ugwube Oko (sumiving nephew), the Cabinet found that Upwube Oko 
did faithfully serve his uncle Chukwu as a journey man and later bccarne his partner in the fishing and other 
money-eming ventures. 

2. From ihc evidenccs of Uhiom Ude (Oyo's chief witness), Uro Obai (Ugwuôe's chief witness) Ngwama 
(elder sistcr and mother-substitute to Chukwu Ogbu-ebulu and Ugwube Oko), i t  beçiune clea that Ugwube 
and Chukwu hod no known disagreement and generally workcd ris onc in al1 their undcrtrikings. 

3. Evcrybody who testified bcfore the Omaka-Ejali in Council upheld the staternent that durinp the 
settlcment of the outstanding land rent in 1976, thc two sides in the dispute agreed they wcrc ONE AND 
INSEPARABLE. Disagreement crept in (as tcstitied by I d m  - the eldest son of Chukwu Ogbu-ebulu) from 
the moment Ugwube, their "fathcr" (by Ehugba custom) began to reconstruct part of the war drimaged 
commercial housc to accommodate his relative, Eke Otu Eke (widow). It is ohvious the dispute arosc from 
the misunderstanding of intentions. 

4. Uhiom Ude (an esaa and s close fricnd and kindred man of Chukwu) w3s cquivocal in most of his 
statements and mridc dcliberate attempts to misleiid both Chukwu's children and the Omaka-Ejali-in- 
Council. He is not to be relicd on as a witness in this case. 

5. Uro Obasi (of csas nge grade) was Ngwama's husband and Chukwu's guardiiin whs trained him, 
initiritcd hirn in Ogo Ehugbo, pcrformed his first titles, marricd his first wife for him and thereforc wris 
rilways on the know of the domestiç associations and çoopration of the two 'brothcrs' who had no 
intentions of drawing lines in the possession of anything that w u  consistent with naturd and traditional 
laws of the land. His evidencc hiis becn tdcn ris a tnie story of the two 'brothers'. 

6.  Ngwnmri Chukwu, Chukwu Ogbu-ebulu's elder sister and mother-substitute io both Chukwu and 
Ugwube, tcstificd that shc wris the trcilriurer for [hem and kept for them thc sum of 700 pounds ( 1,400 nnira) 
contributed in the ratio of 4:3 by Chukwu and Ugwube respectively for the commercial house project. No 
one prcscnt could disprove that she was by the dcath bed of  Chukwu and had his Iast wish rcgarding the 
said housc. Thc cvidcnccs of Uro Obasi and later Uhiom Udc, corroborate her srritement that the final 
burial rite of Chukwu h;is not been pcrformed by his children as required by Ehugbo cusiom and tradition. 

7. By Ehugbo way of life with respcct to the association of parents and children, husbands m d  wivcs, i t  is 
vcry unlikely chat by February 1966 when Chukwu died, his laie wife (Oyo's mother who died in 1974) 
could have been led into the secret of monetiuy transactions between the two 'brothers' so as to have passed 
on the knowledge to her children. 

8. Chukwu's children (Idarn, Ogbo Chukwu and Oyo) al1 ûgreed completely ihat their mothers and 
neighbots, including Uhiom Ude, had told them ihat Uro Obasi wris their father's guardian who gave him a 
start in life. Thus by implication they accepted that he (Uro Obzisi) should have a reliable inner knowledge 
of their father's property. 

9. Agha Uchay, an elderly matrilined relative of Chukwu Ogbu-ebulu, and who was privy to the 
acquisition of  the site for the said commercial building and the building program; and who after the death 



o f  Chukwu Ogbu-ebulu introduced the anxious land-lords to the petitioner, Ugwube Oko, corroborates the 
statements that Chukwu and Ugwube worked very closely and in fact undertook the commercial building as 
a joint venture. 
10. The fact that the Petitioner when introduced to the land-lord ai once connected and brought in the 
deceased uncle's children (Oyo and his brothers) is evident that he. the Pctitioner, had not the slightest 
intention of ousting them, the Respondents. 

BASED ON THE FOREGOING STATEMENTS 

The Omakii-Ejali-in-Council BELIEVES THAT: 

a) Uro Obrisi was the de facto father of Chukwu Ogbu-ebulu and know the family associations bctter thrin 
any outsider. 

b) Ngwama Chukwu, Chukwu's clder sister and mother-substitute to Chukwu and Ugwube wûs their 
treuurer rit a stage during the building project. 

c)  Ngwarna was bcside Chukwu on his sick bed until he died ai Amaizu in February, 1966 and thcrefore 
knew more and better about his last moment on emh. And so accepts her evidence to the cffcct that 
Chukwu ai his death bcd cautioned that the commercial building be owned jointly by his children and his 
ncphcw, Ugwubc Oko. 

Most of the evidcnce of the rcspondents and their witncsses becausc thcy were at variance and conflictinp. 

The Omrikri-Ejrili-in-Council took special note of ii provision in Ehugbo custorns and traditions which 
stipulates that any child or childrcn who hris/have not duly concluded the burial ritcs of hidtheir father 
doesldo noi normally inherit hidtheir father's propeny. (This custom under refercncc places the inheritance 
of  ri deceriscd male person's rissets and liabilitics on his immediate matrilineal relatives save where the 
deccased, whik alivc, conferred personally in the accepied form of ORAL W l L t  (ICHO-EKPE) the 
ownership of any propcrty on his child or children or any other person or persans. Otherwise, it is the 
prerogative of ihe deccriscd's malrilineal relatives to inherit his assets and liabilities PROVIDED that such 
rissets do not include his personal living house usudly located in the Village. 

J U D G E M E N T  

Aftcr c;uefully considering the custorns and traditions of Ehugbo in relation to inheritance dong side the 
evidences given by both sides in the dispute; 

And with due respect to the death wish (by oral will (icho-ekpe) of  Chukwu Ogbu-ebulu; 

The OMAKA-EJALI-IN-COUNCIL therefore uniuiimously RüLED that: 
Chukwu Ogbu-ebulu's children and Ugwube Oko should jointly own the commerciûl house on a fifty-fifty 
bais, that is. five roorns for each pmy. 

Signed and seded under Our hands this day, Monday (Nkwo) June 9, 1980 in the year of ow Lord: 



THE OMAKA-HAL1 OF AFIKPO (EHUGBO) 

...................................... ESAA NNACHI ENWO (SNR.) REPRESENTING lTlM 

ESAA (DEACON) J. O. MBREY ...................................... .REPRESENTING OHA-ISU 

ESAA AZU ALUM ............................................................. S N  OUZZA 

ESAA PHiLIP A. EZEALI ..................................................................... R E  UGWUEGU 

MR. GABRIEL A. AGWO ............................ .. ................................ C O O D  MEMBER AND 
SECRETARY AFIKPO TOWN 
WELFARE ASSOCIATION. 

NOTE: 

Thc rccordings werc donc by Mr. G. Agwo in place o f  the Secrctiuy to the Omaka-Ejali, Mr. E. A. Uchriy, 
who froin the vcry heginning of'ihc proceedings, was narned ris a witness to thc two sides in the disputc. 
(Elechi 199 1 :43-6). 

Cases alleging defamation of characier are common and they are heard either in 

the village circle or in any of the traditional couns. Villagers prize their reptation highly 

and will go to any length to defend their honor. As in d l  judicial proceedings in Afikpo, 

the complainant presents his or her case. and then the defendant is asked to respond to the 

allegations. Most of the iime, the defendant is unable to prove his allegation that the 

complainant w u  either guilty of theft or adultery. or any other dishonorable behavior. If 

the defendant stands by his or her allegation, both parties to the conflict may be asked to 

swear to an oath. Genenlly, at this point the defendant may withdraw his or her 

allegation. if the defendant withdraws his or her ailegation. he or she will be required to 

ring a bel1 round the entire village recounting his or her allegation that the cornplainant 

was involved either in adultery, theft or sorcery. if the case was decided at the village- 

group traditional courts. the defendant will ring the bel1 round the central market 

announcing that he or she lied against the complainant. 



Lobbyhg (@a Ogu) 

Lobbying the judges of the traditional courts is a recognized practice in the Afikpo 

indigenous system of conflict resolution. Litigants are free and even encounged to 

approüch known key speakers and orators of the traditional courts before their cases come 

up for hearing at the courts. It is within the cultural practice for litigants to present gifts to 

the court judges to persuade them to assist in presenting and punuing their cases. Prior to 

the advent of money, litigants would work in the fam of the leading speakers of the 

courts. Practices such as meeting some of the judges in advance is known to help a 

litigant's case and if done within acceptable customary prûctices is not regarded as 

corruption. 

One advantage of approaching the judges at home More their sitting is that 

litigants crn seek advice on the effective way to present their case. Further, the litigant is 

opportuned to present hisher case in a conducive and relaxed environment. However, if 

one has a bad case. there is no arnount of oratory by the judges that might persuade other 

judges to view your case favorably. The judges are ûware that they are supposed to play a 

neutral role and must not be seen to show open interest and support for a puticular 

litigi.int. If that happens, that might alienate other judges and weaken their client's case. 

Further, it must be realized that the litigants may have approached the same judges. 

Above all. judges realize they are fint of al1 the judges of the court, and not the proxy of 

litigants, and that showing open interest and support to a litigant's case may damage their 

reputation and even undermine their client's case. 

It is not improbable that a welltonnected, wealthy and influential litigant can 

identify and approach many powerful speakers of the courts and be able to sway a case 
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one way or the other. in the end, decisions reached at the courts will depend on the 

evidences presented. It is argued however, that the outcomes of cases are not so 

predictable and may not certainly depend on how many judges consulted in advance. 

Outside the two village group courts, ünybody present can contribute to the debate. What 

may decide a case one way or the other may dcpend greatly on how any speaker is able to 

articulate the issues in conflict to the satisfaction of most people present in the assembly. 

The applause from the gathering will leave no one in doubt where the people stand on the 

mûtter. Even iit the village group courts that allow comrnents only from the about hundred 

or so judges present. the summation of the issues must convince the ovenvhelming 

majority present. It is generally understood that powerful and decisive comments 

sometimes corne from unsuspecting quarters. 

Offenders and the Alikpo Traditions1 Justice System 

Afikpo, like other societies have their conduct noms. about what is  good - 

therefore accepted, and what is bad, and prohibited. Some of the behaviors are 

considered serious and inimical io the well-king of the community. Such behaviors are 

likely to attract formal community sanctions. In dealing with the people who violate the 

rules of living, a distinction is made between 'moral evil' and 'natunl evil'. "Moral evil 

pertains to what man does against his fellow man" (Mbiti 1970: 2 13). The customs, laws, 

regulations and taboos goveming behavior in society are also violated when a community 

member's rights are violated. Thieves, sorcerers and those involved in others offenses 

embody moral evil. Their behaviors h m  others and undermine g d  relationships. 

Nature cm dso wreak havoc on people. Evils such as accidents, terminal illnesses and 



other misfortunes are blamed on natural forces. However, it is also believed that bad 

people can be purveyors of natural evil. 

Further. African people believe that no individual is innately bad. However, as 

Mbiti (1970:213) points out. "a person is not inherently 'good' or 'evil'. but he acts in 

ways which are 'good* when they conform to the customs and regulations of his 

community. or 'bad' (evil) when they do not." Again, since conduct noms vary from one 

community to the other, it is also recognized that crime is a social construction. There is 

also the belief that God is the absolute defender of the society's moral order. Yet. 

maintenance of law and order is the responsibility of the "patriarchs, living-dead, elders. 

priests, or even divinities and spirits who are the daily guardians or police of human 

morality" (ibid.). Nevertheless. God punishes evildoers in this life. God can ülso 

postpone the punishment for another lifetime when the evildoer reincarnates, hence 

peoples' misfortunes are interpreted as punishment for moral wmng either comrnitted in 

the present life or the one before. One's enemies can ülso be responsible for his or her 

misfortunes. 

It is believed offenders h a m  more than the individual victim, for they also h m  

the community. Offenders, it is recognized are also h m e d  by their own actions. African 

societies view themselves as a collective, hence responsible for the well-king of its 

members, including victirns and offenders. Crime represents lack of respect, not only for 

the direct victim, but also the entire community. As Mbiti (1970:214) States, "1 am 

because we are, and since we are, therefore I am". Above dl, violations are believed not 

only to create feu and distrust. but also undennine community bonds and hamony. in 

this respect the conflict resolution process seeks to attend to the wounds md feelings of 



the victim, and to restore the community to its former position. Crime is believed to 

disrupt community bonds and hannony. 

To accomplish the above, the offender is actively involved in the process of 

conflict resolution. The offender. the victim. and the community see themselves as 

stakeholders in the justice process. Together. they a11 seek solutions w hich promote 

repair. reconciliation and reassurance. The road to repair and reconciliation begins when 

the offender scknowledges that hislher behavior is a violation of people and other 

relationships, and that violations create obligations to rnake things right. An offender's 

expression of remorse and responsibility over the consequences of hislher behavior is a 

key to peace. Reparation to the victim is further negotiated in an atmosphere devoid of 

symbols of power and intimidation. The process is educational with the participants 

involved in the analyses and definition of societül values. Offenders' competence is 

greatly enhanced in the process. It is noted that when offenders are actively involved in 

the decision making process thût they are more likely to be in accord with the decisions 

rem hed. 

People convicted of crimes in Afikpo are either fined and or made to compensate 

the victim. As previously mentioned, other punishrnents include reprimand, ridicule. 

exposition and the use of the offender's name in songs. in high crimes like the 

unmasking of masquerades and other offenses against the Ogo cuit. the culprit's property. 

both movable and immovable, including that of his or her family and the entire village are 

looted and destroyed. However, looting is a 1 s t  resort, and c&ed out if the culprit 

refuses to pay the imposed fine and provide the necessary materials for the expiation 

processes. 



It is also important to note that when an individual is accused of stealing or 

murdering another person through sorcery and witchcraft. the offender is given the 

opportunity to prove his or her innocence. The offender in the justice process is not 

required to plead guilty or not guilty. The onus is on the accused to prove his or her 

innocence. Sornetimes the evidence provided is not conclusive either to convict or 

exonerate the accused. Traditional judicial pmcess demands that the determination of the 

facts in a case require that al1 parties to the case be heard. Eyewitness testimony is 

general l y preferred to testi mony based on hearsay . Hearsay and circumstantial evidence 

were considered, but only when the evidence was supported. The credibility of the 

witness is very important. Evidences obtained through threats or by duress are generally 

disquûlified. Defendants are allowed to interrogate the plaintiff and hisher witnesses. It 

is also the right of the plaintiff to do the same. The defendants give their own evidence 

and cal1 witnesses in support of their defense. 

Where the evidence provided is not ovenwhelming to convict the individual 

accused of theft or witchcraft, the tribunal may decide to administer an oath. The 

administration of oath is very central to the resolution of conflict in the community. Both 

the plaintiff and the defendant may seek to use oath swearing to substantiate their 

innocence and truthfulness. Oath swewing derives frorn the general belief in the 

community that the supematural will acquit the innocent and convict the guilty. This was 

a standard way of resolving conflicts where the facts of the matter are not so clear and 

opinions of l itigants seem contradictory. Oath swearing works like the pol ygraph test 

used to detemine truth or falsity in the West. 



hprisonment was never part of indigenous punishments in African societies. 

Execution was somctimes used in very rare cases where the offender was considered a 

major threat to the community. Decisions to impose capital punishment must be approved 

by the relatives of the culprit - especially the matdineal lineage. In Afikpo for example. 

when an individual is convicted of capital crime the matemal relations must be present 

and participate in the proceedings. Decisions to impose capital punishment like every 

other decision of the indigenous institutions of conflict resolution must be reached 

through consensus of participants present at the tribunal. Normally, punishments are 

geared towards the re-establishment of equilibrium and harmony in the community. The 

communities are close-knit such that judges of the tribunal often know offenders well- 

enough. As such punishments are guided by the love ethic that is at the center of the 

justice system, Iience offenders are leniently treated since it is realized that offenders as 

members of the community ülso have good and redeeming qualities. 

The healing of offenders begins with their reconciliation with their victims. Since 

offenders and victims are often accompanied and supponed by their farnily members and 

well-wishers throughout the court processes, the reconciliation must include them. The 

healing sometimes must require sacrifices to the earth goddess. if the offence, like the 

killing of a kinsman, is an abomination. For hiumony to be completely restored in the 

community, reconciliation of the victim, offender, their families and well-wishers, and the 

angered spirits must tiike place. It is important to emphasize that when an individual is 

accused of a crime bordering on abomination, no individual must be seen to show 

outward support to him or her. The individual must account for his or her actions to the 

angered spirits alone. People are cmful not to incur the wrath of the deity by supporting 
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an accused who might well be guilty of the offence againsi the deity. The diagram below 

illustrates the expectations from offenders in the Afikpo indigenous justice process. 

Crime and Damage to Victims 

OFFENDER 

ACKNOWLEDGEMENT 

HURT r I 

LOSS VICTIM CENTRED II SHAME 

UNDERSTANDING REPARATION 

Source: (Brown 1995: appendix) 



Victims of crime in Afikpo, like the offender are actively involved in the conflict 

resolution process. Victims are involved in the definition of harm and the search for 

solutions. Above dl, the system provides opportunity for the victim to express hislher 

anger and for the offender and the community to validate hisher loss. The African system 

of conflict resolution is victim-centered. Nsereko (1992) points out that victims and the 

community are central to African indigenous justice systems. Funher, he observes that 

under African customary justice system, victirns were. cared for by the community. He 

notes that "many precoloniül African societies üimed less at punishing criminal offenders 

than at resolving the consequences to their victirns." It is also recognized that victims 

have mimy needs and that not dl the needs, can be met by justice. The system provides 

opportunities for victims to tell their stones in  a conducive atmosphere. The victim is 

supponed both by f m i l y  members, fnends and the community without judgment. The 

victim comes out feeling validated and vindicated. 

Sanctions were compensatory rather than punitive. intended to restore victims to 

their previous position (Nsereko ( 1988) as cited in Van Ness/Strong 1997:9). Restitution 

by offenders to victims is, also recognized as a symbolic ûpology by the offender and 

hisher family. Victim care is a priority because of strong social solidarity and a 

prevailing spirit of good neighborliness in the society. It is i serious offense in Afikpo 

for an adult male not to respond to the distress calls of a kinsman. For a society where 

very few insure their lives and property, community memben come to the rescue of other 

community members who lose their pmperty through theft, uson and other misfortunes. 

When a family breadwinner dies or is incapacitated, relatives and community mernbers 
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see it as their obligation to provide for the widow and orphans. African communities 

grieve with their own who are victims of crime or other misfortunes. 

The following case from the village-group traditional courts illustrates the Afikpo 

justice pnnciples discussed above. The case was, delegated to the Chief-in-Council by 

the State High Court in Afikpo. However, it is treüted as cases adjudicated by the village- 

group courts because al1 members of the Chief s Cabinet and the Chief are judges of the 

traditional courts. Two members of the Afikpo Town Welfare Association, an association 

of Afikpo youths. are incorporated into the Cabinet in an attempt to represent youths in 

decision-making. The Chief-in-Council is guidcd by the same principles that determine 

cases at the traditional courts. The relationships between litigants are given due 

consideration in the resolution of a case. Every effort is made to restore the relationship to 

its former position as much as possible. The responsibility of a community niember 

towards another who is a victim of crime or other misfortunes is also highlighted in the 

case. Not giving necessary assistance to a community member who is a victim of crime or 

other misfortune is a violation of the African communalism'17 spirit and a sanctionüble 

offence in Afikpo. The interventionist aspect of Afikpo peoples' culture is also 

emphasized. A community member will be failing in hidher responsibility towards 

another if he/she fails to intervene if they are convinced that the community member is 

" Communûlism is defined as the "doctrine or theory that the community (or, group) is the focus of the 
activities of the individual members of the society. This idea places emphasis on activity and the success of 
the wider society, not necessiirily to the derriment of the individual, but nther to the well-king of every 
individual member of society" (Gyekye t996:36). Here society is seen ris an orgmism whcreby what 
affects a piut of the organisrn affects the whole. Further, there is the African spiritud comrnundism which 
Onwuachi (1977:17) describes as the "... spirit of kinship, respect for age and wisdom, economic 
cooperation, reverence for ancestral spirits, discipline ûnd social justice, the fundamental collective 
responsibility for order, and the basic recognition of Afncan dignity and respect for human personality." 



involved in behaviors that are potentially harmful to either the actor or other community 

members. The case exemplifies the relationship between State institutions of social 

controi and Afikpo indigenous institutions of social conirol. The case is reproduced 

below verbatim. 

Case Note ( Arbitration in a Civil Matter) 

ARBITRATION IN A CIVIL, MATTER 
(SUR NO. HAF/20/83) 

BETWEEN: 

Patrick Agha Uche - Plûintiff 

AND 

Patrick Uwr Okokpa - Defendant 

PATRICK UWA OKOKPA - De fendant 

On 29th August, 1984, the Senior registrar 1 of the High Court, Afikpo addressed 
a letter No. HAF/20/83/20 to Ezeogo Otuu Oyim 1, the Omaka-ejali of Ehugbo (Afikpo) 
requesting him "to look into the above-rnentioned suit and find possible meûns to settle 
the misunderstanding among the parties in the above mentioned Civil Suit pending in this 
High Court". (A copy of the letter is annexed as Appendix A). 

In part, the ORDER OF COURT (also annexed as Appendix B) States: 

" ... 1 APPOINT EZEOGO OTUU OYIM 1,OMAKA-EJAL,I OF EHUGBO AND 
AGHA UCHE AND ANY OTHER PERSON OR PERSONS THEY MAY LIKE TO 
CO-OPT AS ARBITRATORS". 

in obedience to the High Court's order and in cornpliance with the provisions of 
the Imo State Chieftaincy institution, and in consonance with the rules and regulations 
guarding the Omaka-ejali-in-council, the following were summoned to constitute the 
Aribtration panel: 



Ezeogo Otuu Oyim - the Ornaka-ejali 
Esaa Emerson A. uche - Palace Secretary 
Esaa (Omezue) N.M. Agada - (Nkpghoro) Cabinet Leader 
Esaa Nnachi Enwo (Snr.) - (Itim) Cabinet Member 
Esaa Alu Ezeali - (Ugwuegu) Cabinet Member 
Esaa Azu Alum - (Ozizza) Cabinet Member 
Esaa D. O. Egwu - (Ohaisu) Cabinet Member 
Nze L. E. Oko (Afikpo Town Welfare Association (ATWA) National President) 
Ex officio 
Mr. G. A. Agwo (ATWA National Secretary) - Cabinet Members. 

SITTINGS: 
On the fïrst düy, Saturday (Eke) 29th September 1984 Patrick Uwa Okokpü 

(Defendant) and three of his witnesses were present while Patrick Agha Uche and his 
witnesses were absent. The arbitration w u  put off (after over an hour's waiting) to 
Saturday. 20th October. 1984. 

On 20th October. 1984 d l  the Arbitrators as named above were present. The iwo 
parties were present as fo1lows:- 

Patrick Agha Uche - Plaintiff 

Patrick uwa Okokp - De fendant 

The witnesses were narned as fo1lows:- 
For the Plaintiff: Irem Obiahu. Akpu Anwara. Oka Otu. Rüphael Oko Alu. Lucia Egwu. 
Tewsa Aghaisuoii. Lawrence uche. Uche Alu and Daniel Oko Ibiam. 

For the Defendant were: Grace Okokpa. Raphael Oko Alu, Nkiriuka. Johnson Okokpa 
(absent) and Evelyn Uro Uche. 

Dunng the hearing, the Plaintiff stated his case and called FOUR witnesses. The 
defendant stated his own, and called three witnesses and tended two documents in support 
of his claims as Agha Uche's in-law. 

The detailed proceedings are contained in the Omaka-ejali's officia1 records book 
which is available on demand. Following is the 

SUMMARY OF THE FINDINGS AND DECISION 

From the evidences brought before the arbitrators and supported by individual and 
personal knowledge of the two parties in dispute, the arbitrators have established that: 



1.  Patrick Agha Uche (Plaintiff) and Patrick Uwa Okokpa (Defendant) are in-lüws in 
every aspect of Ehugbo tradition and custom. Patrick uche's deceased elder brother, Uzor 
Egwu. was the father of Grace Enya Okokpa (nec Enya uzor) i.e. Patrick Uwa Okokpa's 
wife. In Ehugbo tradition and custom, Patrick Agha Uche is now the fathcr-in-law of 
Patrick Uwa Okokpa. Thus in the absence of Uzor Egwu. Agha uche could stand in 
loco parentis and collect Bride price on the Defendant's wife. 

Because of this relationship Patrick Uwa Okokpa could not even pay the 
customary Bride Price on his wife. grace Okokpa without due consent and or presence of 
Agha Uche. 

2. For over four months Agha uche lived happily as an in-low in Uwa Okokpa's 
house at Abuja at no extra costs. During that period Agha Uche was well treated as a 
Contractor in search of contract work at Abuja. He was looked on and treated like the 
father of the household at Abuja. 
3. Uwa Okokpa became displeased with Agha Uche when he, Agha uche. continued 
imponing free women and noisy visitors to their house against his (Uwa's) expressrd 
wishes. 

4. This source of annoyance reached a breaking point on the day an agreement was 
to be signed and sealed between the Defendant and a boy king apprenticed to him 
(De fendant) as a draughtsrnan. 

The plaintiff was invited and on going took dong a "stnnge girl" to the 
Defendant's house. The Defendant expressed his displeasure and told the Plaintiff such 
an action was capable of compting his (defendant's) loyal wife. The Plaintiff did noi 
take kindly to that observation as reflected in the libation speech. 

As the elderly man in the occasion, the Plaintiff was given the 'hot drink' meant 
for libation. Instead of praying for their success and long life, the Plaintiff Agha Uche 
poured out curses saying inter dia "those who do not want me to move dong with the 
women 1 like should not see any good thing in life. They should go to blazes". The 
Defendant. of course, w u  angered by this and felt the purpose for the libation w u  
defeüted. In a reaction. he. Defendant, poured out and served the drink indiscriminately 
even to uninvited passen-by. 

5.  When Agha Uche finally settled down in his own quarters. he did everything to 
mn down Uwa in the way of character assassination - branding him a mm without any 
visible means of livelihood and one who was incapable of associnting with people from 
his own home town. 

6. The height of the bittemess against the Plaintiff was reached when the 
Defendant's brand new Peugeot saloon car was seized from him by m e d  robbers outside 
his house about 6 a.m. on 1 6 ~  febniary. 1983. Agha Uchc, his close neighbour and a 
father-in-Iaw heard the gun shots and the noise of the car driven away. He, Agha Uche 
never showed up for a moment to sympathise with Uwa even when he Agha uche, knew 



that the Defendant's wife was hit on the thigh by a stray bullet from the m e d  robber's 
rifle. 

Apart from Agha Uche having acteà as a bad neighbour he contravend 
Ehugbo Customary way of Iife by failing in bis duty to run to the aid of a 
fellow indigene espial ly  in a stmnge land Besides, up to date he has not 
asked Uwa about it, even on the road. It was inhuman for Agha Uche to send 
for Uwa and his wife at the time when near and distant neighbours and well- 
wishers flooded their house to sympathise with the family on the armed robbery 
incident. Agha Uche's apparent care of Uwa's children and his wife when Uwa 
was away at the Police station, was very casuül (emphasis added). 

8. No convincing evidence has been aduced to show that Uwa ever üccused Agha 
Uche of either being the thief of his car or planning for the theft. If Uwa ever 
suspected Agha Uche he could have named him as a suspect to the Police ai 
Abuja where the incident took place. 

9. Raphael Oko Alu. who incidentally stood in as a witness to both parties. is a 
very slippery and unreliable characier. Most of the misunderstanding that led 
to the coun case at home probably arose from his activities and utterances. It is 
possible he misrepresented one party before the other and therefore caused the 
mischief. The fabricated story of Raphael Oko Alu that Agha Uche was 
responsible for the car theft led to his (Aglia Uche) suing Uwa to Court. He 
denied ever telling Agha Uche so. 

D E C I S I O N  

Having patiently listened to the two parties and their witnesses. and carefully 
studied the evidence aduced before the arbitrators, the unmimous decision is that: 

1 .  Agha Uche has not proved his case beyond reasonable doubt that Uwa Okokpa 
accused him of being responsible for the theft of his car. 

2. Uwa Okokpa's main source of annoyance and cornplaint against Agha Uche 
his father-in-law, is that he (Agha Uche) has failed to show sympathy towards 
him (Uwa) for the loss of his t h m  month's old car to m e d  robbers at Abuja. 

3. Agha Uche is hereby advised to withdraw the case from Coun but Uwa Okokpa 
is to refund half of the summons charges to Agha Uche. 

4. Both Pîaintiff and Defendant are hereby d e â  upon to mort to the Ehugbo 
traditional way of reconciliation by : 

(a) OfTering of handshake to each other and 



(b) Exchanging of drink frorn a cup (emphasis added). 
Before us here and now. 

5.  Raphael Oko Alu is hereby seriously reprirnanded for his mischievous role in 
the whole matter. 

Signed and sealed under our hands this day, Friday (Nkwo) 23rd November, 1984 
in the year of our Lord. 

Ezeogo Otuu Oyim I - the Ornaka-ejali 
Esaa Emerson A. uche - Palace Secretary 
Esaa (Omezue) N.M. Agrda - (Nkpghoro) Cabinet Leader 
Esaa Nnachi Enwo (Snr.) - (Itim) Cabinet Member 
Esaa Alu Ezeali - (Ugwuegu) Cabinet Member 
Esaa Azu Alum - (Ozizza) Cabinet Member 
Esüa D. O. Egwu - (Ohaisu) Cabinet Member 
Nze L. E. Oko (Afikpo Town Welfare Association (ATWA) National President) 
Ex officio 
Mr. G. A. Agwo (ATWA National Secretary) - Cabinet Members. 

The recordings were made by Mr. G. A. Agwo on behalf of the Palace Secretary. The 
contents were read out to the Ornaka-ejali-in-Council in boih English Language and 
Ehugbo dialeci of Igbo languige. Al1 rppeared to understand everything and adopted 
same as correct proceedings throughout the duration of the iubitration hence the office 
seal as shown above. 

Footnote: 

When the findings and dectsion were read out to the Plaintiff and the Defendant. 
Agha Uche (the Plrintiff) rejected the decision while Uwa Okokpa (the Defendrnt) 
accepted the findings and decision. 

As a result of Agha Uche's rejection of the decision, the traditional reconciliation 
recornmended in (4) a & b above was not cmied out. 

The cost of producing the entire document was borne by Mr. G. A. Agwo as his personal 
contribution towards justice and fair play in the Society. 

Signed 
E. A. Uchay 
Palace Secretary. 



Some judgments of, the Afikpo traditional courts are rejected by the litigants or 

one of the litigants to the case. Litigants may also appeal the judgments of the traditional 

courts to any of the State Courts in the area. However, where the litigants refuse to appeal 

the case to the State Courts. the judges of the traditional courts m authorized to enforce 

the judgment. Acceptance to have one's case tried in the traditional courts also indicates 

the litigants agree to abide by the decisions of the couns. The judgments of the traditional 

courts carry high moral üuthority, consequently. only few people will reject the judgments 

of the courts. Judgments like, the case above is not amenable to enforcement. The 

judges of the courts believed it w u  their moral responsibility to intervene and bnng peace 

amongst feuding relatives. The refusal of some litigants to accept the judgments of the 

courts does not threaten or affect the mord authority of the courts to administer justice in 

the community. The system remains very popular. As the above case illustrates. Afikpo 

people residing outside the town are likely to bring their conflicts home for resolution if 

they fail to resolve the conflict amongst themselves. 

Non-indigenes from othcr towns bring cases against Afikpo people in those 

towns to the courts. These are often cases where the Afikpo businessmen failed to honor 

business agreements they entered into with others. As earlier stated the Afikpo traditional 

couns are most effective in recovenng debts. Some of the cases of debt recovery are 

brought by the non-indigenes of Afikpo doing business in the community. It is reiterated 

here that when convicted offenders are judged incapable of compensating their victims, 

that the families and village members of the offenden are held responsible. However. the 

Afikpo indigenous system of conflict resolution is faced with many challenges. These 

include the economy, urbanization, state institutions, the youth and Christian religious 



elites. The next section briefly examines the series of challenges facing the Afikpo 

indigenous system of conflict resolution. 



ChaNenges fachg the AHkpo Indigenous System of Contlict Resolution 

The Afikpo indigenous system of conflict resolution is plagued with many 

challenges. Chief arnong the challenges facing the system is the CO-existence of Chnstim 

and Moslem communities, demographic changes. and economic factors. The above 

seems to be the general view of most of the interviewees regarding the Afikpo indieenous 

justice system and culture. Some of the responses of one of the elders illustrate these 

points: 

Question: Chief, do you believe there is r future for the Afikpo traditional system of 
conflict resolution and culture in general? 

Elder: 1 believe there is. 

Question: Where do you base your hop. considering most of the traditional institutions 
are becoming aimost extinct. 

Elder: Regarding justice making for instance. there do not seem to be a hetter alternative 
yet. People are gradually realizing that our system is effective and that there is 
need to return to it. The fact that some of you in academics are taking interest in 
our system is a good indication and that funher raises my hope that the system has 
a future. 

Question: What do you consider to be the major threats to Afikpo culture'? 

Elder: 1 will argue that the biggest threat to the Afikpo culture is the econorny. This is 
because the system depends on the people for its survival. Afikpo economy is not 
rxpanding enough to keep youths at home. Look around the villages. you notice 
al1 you see now are old men and women who are retired. Knowledge about O u r  

culture are passed from one generation to the other through oral history and 
leming through the participation of the people in cultural rtivities. Furthet, 
the Afikpo town is rapidly urbanizing and that also could introduce some stress 
io the system. 

Question: How about the activities of the Christian Churches - of ment there have been 
reports of clashes between Chnstians and traditionalists. Don't you find that 
problematic - perhaps the system needs to be more accommodating. 

Elder: The incidents you referred to are quite isolated. People have exaggerated the 



implications of the confiict. You must first note that the Catholic and Presbyterian 
Churches have been in Afikpo since 1907 or thereabouts and there have not been 
any noticeable disagreement between the Churches and the Afikpo people. What 
we are noticing now is the overzealousness of the few new generation Churches - 
the so called bom-agains. For some rearon, they believe that their militancy 
against the tradition of Afikpo is what they need to demonstrate that they have 
come of age in their new found faith. It's unfortunate but nothing that should 
bother anyone. They have already realized the fruitlessness of their actions. 
Besides, we know those who are sponsoring them. 

Question: How about the influence of foreign culture on the system? 

Elder: I believe the system is opening up - that is accommodating some values that 
the people find useful for its survivrl. The system i s  not static - it is also changing 
and so there is no need to fear about changes. 

The issues raised in the discussion will be better appreciated when situated within 

the socio-economic and historical context of the society . Afi kpo economy is  agro- bâqed. 

A sizable number of Afikpo people especially the elderly are engaged in subsistence 

farming. Other Afikpo people living along the Cross river and the big lakes are involved 

in fishing. The farming culture is encouraged by the communal land ownership system 

that makes land available to people interested in farming. That most lands are owned 

communally and by the lineages rather than individually does not mean that land is 

equitably distributed to every rnember of the comrnunity. Some lineages had long ago 

acquired larger and more fertile portions of the farming land. Lineages with more land 

c m  cultivate in one farming season and do lease part of it out to families and individuals 

who require more land for farming. 

Agricultural economy is labor intensive. Men with many wives and children have 

more chances of success as farmers. There are quite a few Afikpo people who were 

compelled to sel1 their labor power. Afikpo people are rather proud and will find it 

problematic working for a fellow villager. Most of my interview respondents concur with 



this view. There also exists cultural hatred for the alienation of one's lsbor among the 

Afikpo people. As such farm hands were mostly obtained from seasonal immigrant 

laborers from neighboring towns. Extra Iabor could be obtained from one's age grade 

and fellow villagers. Age-grades and villagers took tums to work on each other's farms. 

The economic system and activities reinforced the egalitarian values of Afikpo people. 

Support iilso came from villagers in many ways. Apan from providing labor and f i  

crops to one another. it was also villages who came to the rescue of village members 

whose crops were destroyed by sudden calamity. Relatives and fellow villagers were ever 

ready to provide both material and mord support to their own afflicted by natural or other 

disasters. Funher, if the entire village was in distress, villagers moved to live with their 

kinsmen in another area where food was not scarce. 

The ~arx is t "  perspective that the mode of production of material life conditions 

the social. political and intellectual life process in general is very evident in Afikpo. The 

major basis of the Afikpo wealth was agricultural cultivation with its dependence on 

human capital. hence an heightened appreciation of comrnunity. Community allegiance 

was very strong and transcended class proclivity. People mattered a great deal and every 

individual's contribution to the economy was valued, hence no individual was considered 

expendable. The economic system is arguably partly responsible for the humane and 

48 Rusche ruid Kirchheimer (1939:362)'s reseiirch on the rehtionship between social structure and 
punishment support this Marxian thesis. They observe that "îhe tmnsfonnation in penal systems cannot be 
explained only from changing needs of the war against crime, rilthougfr this smggle does play a part. Every 
system of production tends to discover punishmcnts which correspond to its productive relationships. It is 
thus necessary to investigate the origin and fate of penal systems, the use or avoidance of specific 
punishments, and the intensity of penal practices as they are determincd by social farces, above al1 by 
economic and then fiscal forces." 



community centered conflict resolution model in Afikpo. As Eteng (1985:SO) points out. 

the "Igbo traditional social welfare and humane living were inseparable phenornena 

directly linked with the prevailing production and distribution scheme ..." 

The Afikpo economic system is threatened on severd fronts. This threat began in 

1902 when the Afikpo was, conquered by the British colonial authorities. Subsequently 

an ûlien political. social. educational and economic system, were imposed on Afikpo 

people. The introduction of taxes forced villagers to seek paid labor or seIl their farm 

products to mise the colonial tax. No doubt, the colonial tax was very much detested and 

resisted since Afikpo people hated the alienation of their labor or farm products. M a y  

were therefore forced to seek paid jobs from the colonial govemment. Some relocated to 

other towns to work in plantations and other manufxticturing industries. Othen took to 

trading on palm fruits and kemel. The discovery of oil in Nigeria funher undermined the 

local economy. Many Afikpo people with education and other transferable skills left 

home for Nigeria's bigger urbün cities to seek employment. The result of this shift is that 

the ügriculturd economy suffered. Oil accounts for over ninety percent of Nigerian's 

export. With Nigeria's economy now dependent on oil. agriculture that used to be the 

primary base of the national economy is neglected. As such Nigeria has to import food to 

feed its teerning population. Massive importation of agricultural products further affected 

the value of local agricultural products. The result is ihat few could make a decent living 

through subsistence agriculture. 

Further, Western education took youngstea away from the fm and other 

communal activities. Ii  was through farming and other cultural activities that cultural 

values were passed from one generation to the other. Some indigenous institutions in 
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Afi kpo provided youths with recreational and educational opportunities. Values 

rmphasized by these institutions included the respect for group and constituted authority, 

patience. de ferred grat ification, sacrifice and temwork. Wi th fewer and fewer people 

taking to farming anci getting involved in community activities, values that formed the 

basis of the Afikpo judicid system are slowly replaced by alien values. 

Further, the new elites of the community derive their economic dominance from 

their access to Nigerian govemment institutions that have sole control of the oil wealth. 

As such the source of the new elites' wealth is no longer the efforts and input of the 

extended family members. The modem elites have now moved to new suburbs outside 

their family homes of origin. They build houses following western housing patterns. 

Modem houses are clearly set out to accommodate the nuclear family and exclude the 

extended family. Some elites have in the process cornpletely detached thernselves from 

the commitments to members of the extended family. Individualism runs contrary to the 

communal spirit and funher creates a gap betwcen one generation and the othet. These 

changes have serious implications for the indigenous system of conflict resolution. Some 

of my responden ts believed that certain aspects of modernization, such as individualism 

and the extended role of money in human relations is undentood to be destroying 

communal spirit and cohesion. 

The role of Afikpo elites in the survival and progress of Afikpo culture is 

somewhat contradictory. The elites have a tendency to romaniicize the culture and resist 

change. They sponsor cultural activities as part of their strategy to revive cultural 

practices that may be becoming extinct. However, the elites are likely to be working 

outside the town and only visit home on weekends and during other culrural ceremonies, 



hence are rarely susceptible to the oppressive aspects of the culture. Their allegiance is 

both to African culture and borrowed Westem values. They bear no affinity to either 

African indigenous culture or to the moral standards of the borrowed culture, hence are 

not accountable to any. The behavior of the Afikpo elite in marriage illustrates this point. 

He mames one wife according to Christian values, but makes no bones about chastity. 

When conflict arises between him and his wife over an extra marital affair, he seeks the 

mediation of indigenous systems of conflict resolution. Here the mediators fail to 

sanction him since his behavior does not violate traditional polygynous mamage noms. 

The elite is well aware that he is taking advantage of the system since polygynous 

marriages and extra-marital affain are not the same thing. African cultures approve of 

pol ygynous mamages but disapprove of unfai th fulness in mamages. 

Demographic changes are also a source of wony for Afïkpo people concemed 

about the future of the culture and trûditiond means of resolving conflict. About fony- 

five percent of the Nigeria population, are below fifteen years of age. This should also 

be the case in Afikpo. These youths have a different cultural orientation from that of their 

parents. Youths are deeply immersed in Westem education and culture, and the cultural 

gap between generations is widening. Primordial attachments are weakening, as i s  the 

authority of elders upon whom the survival of customs depend. Eteng (1985:64) captures 

these phenornena succinctl y: 

In the immediate and extended families, the kingroup, the neighbourhood and the 
community. those folkways and mores whose rigid observance traditionally b u n d  
individuals and groups to one another and to the community at large, now appear 
totally descrated and impotent. Elders and V ~ ~ ~ O U S  'significant others' who hitherto 
wielded authority, defined social noms, and accordingly inducted members into the 
Igbo 'culturd givens' now seem to have forfeited a significant proportion of their 



customary socializing functions. obligations and responsibilities to foreign 
'cultures' and strûnge institutional arrangements. 

In addition. youth delinquency is a major challenge to the Afikpo system of 

conflict resolution. Youth violations tend to occasion violence. There are now frequent 

cases of armed robbery threûtening life and proprty in the community. Youths have also 

tended to question and sometimes outrightly challenge the cultural practices. For 

exarnple, certain cultural activities thai affected the movements of women and thüt of 

non-initiates into the Ogo culture are now regularly quesiioned and resisted by youths. 

The issue is not so much youth involvement in more serious violent crimes as so much 

that the Afikpo system of social control is not effective with the control of youths. The 

Afikpo system of social control uses persuasive rather than coercive mechanisms (O 

enforce conformity. This works well with adults who depend on the community for their 

social and economic survival. 

All the Afikpo indigenous systems of social control also provide both economic 

and social support to community members. This support is one of the bases of the Afikpo 

indigenous system's legitirnacy. The age-grade system provides interest free loans to 

members. Another source of capital drawn upon was the revolving credit scheme 

operated by community members. The system ûlso has medicai revolving loans which 

members can tap into when needed. Labor needed in farmwork and other projects are 

sometimes, provided by members of the age-grade. extended family members and other 

villagers. Non-conformity is therefore very costly. Failure to comply to community 

noms can lead to ostracization and denial of other needed support. Few youths fînd the 

communal support network important and useful. Youths in Afikpo like other societies 



have limited economic interest. They have no farms nor are they involved in other 

business undertaking that requires the kind funding or cooperative labour exchanges 

provided by the community. His or her social support network is sometimes also outside 

the community. 

As a result of these factors, controlling youths who go against the custom of the 

land has ken difficult. Most villages have had to administer corporal punishment to 

erring youths. One of the few cases 1 witnessed involved youth gangs who stole chickens, 

goats and other materials. On conviction. they were publicly flogged. Sometirnes. their 

parents are persuaded to take responsibility for the behavior of their children. For more 

dangerous offenders. the community hünds them over to the local police. The community 

has no effective way of dealing with delinquent youths. 

The eighties witnessed several incidents of conflict between rnembers of the 

Christian church and other Afikpo people rtively involved in the community's cultur3;I 

activities. The conflict led to the destruction of houses, household property and livestock 

of the church members directly involved in the conflict. This conflict wüs ülmost a replica 

of the wave of violence that greeted the Moslem community when they fitst erected their 

Mosque and made aggressive moves to convert indigenes in the Fifties. incidentally, 

Christian churches of the Catholic and Protestant denomination have been in Afikpo 

since the turn of the century without significant conflict between them and Afikpo 

tradi tionalists. 

Many blame the confiict on the insensitivity of adherents of the new generation 

churches. The Churches have not hidden their distaste for the Afikpo culture which they 

label heathenish. They made it a major objective of theirs to save the "lost souls*' by 
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converting them to Christianity. They have also refused to participate in communal 

activities like the clearing of village common playgrounds and footpaths. They refuse to 

pay development levies and openly desecrate village cultural shrines. The most 

provocative of their activities have been the demasking of village cultural masquerades. 

The demasking of masquerades in Afikpo is a treasonable offense with penalties ranging 

from fines to extensive expiation rites. Failure to perfonn these rites can result in the 

destruction and looting of the property of culprits and that of his or her patemal lineages. 

The Christian churches on their part blüme the conflict between Christians and 

traditionalists in Afikpo on the encroachment of traditionalists on their religious 

activities. Some of my respondents blame Afikpo men for forcefully seizing their 

members and initiating them into the Ogo cult. It is noted that for any man in Afikpo to 

play any active social and political role in the community, the man must be initiated into 

the Ogo cult. A man who h a  not been initiated into the Ogo cult cannot marry in the 

traditional manner. Similariy, women who have iiot undergone female circumcision are 

not expected or allowed to enter into the matrimonial state. Christians believe these 

practices offend their religious beliefs and have vowed to resist any attempts to coerce 

their mernbers to go through these initiation rites. Afikpo Council-of-Elders view Afikpo 

men who do not fulfill these rites of passage as deviants and outlaws and have refused 

them certain rights - such as community farm and residential lands. Afikpo Christians 

also fïnd the oath swearing practice inimical to their beliefs. Oath sweming as we have 

seen is very central to Afikpo indigenous processes of conflict nsolution. 

The conflict between the new generation churches in Afikpo and the Afikpo 

traditional authonties is the most oven attempt to resist the authority of the cornmunity by 



a group of people. The conflict has led to State govemment intervention through the 

appointment of the OgoIChurch Peace Committee headed by a prominent member of the 

Catholic Church. P e r e  seems to have returned into the community with the decisions of 

the committee for both sides of the conflict to respect the rights of the other to perfonn 

their own religious activities without interference. Church members are now allowed to 

enter into m h a g e  with or without initiation into the Ogo cult. Funher atternpts are also 

underway to integrate Christian and traditional religious practices by doing away with 

vexing practices that polarize the two religions. 

The activities of state institutions also weaken indigenous authority and 

operations. The Nigeriûn state has failed in its onerous duty of providing ûdequate 

security for its citizens. Nigerian police as we have seen are not only compt but. grossly 

incompeient and ineffective. As violent crimes and amed robbery spiral in the 

community. the comrnunity has resorted to the setting up of vigilante groups. The police, 

rather than encouraging and supporting these self-policing measures. feel their authority 

is threatened and have acted to undermine the community's efforts in this regards. We 

are not oblivious of the dangers of vigilante groups. but believe the police cooperation 

and respect of community initiatives will be more productive. 

Recommendationa for Fututw Study 

This study examined the major indigenous institutions of social control in 

contemporary Afikpo. Being an exploratory study, the focus was on the process of 

conflict resolution, since it is realized that process shapes relationships arnong al1 

participants. as against the outcome or result of community's response to crime and 



victimization. It is appreciated however. that the outcomes of the cornmunity 's response 

to crime and victirnization are equally important, but due to time and other resource 

constraints such studies could not be undertaken. Thus, critical examination of mediation 

and arbitration outcomes of the cases handled by the Afikpo indigenous system of 

confl ict resolution is recommended. A comparative study of the indigenous system* s 

decided cases with that of state courts will go a long way in understanding the strengths 

and weaknesses of each system for future Nigerian govemment justice policy needs. 

Further. how effective and just a model of conflict resolution is. can be meÿsured 

partly by how inclusive and evenhanded the system is towards the community's minority 

groups. Minority groups in Afikpo include women. youths, Christians, Moslerns and 

other religious minorities. How these groups relate and perceive the justice system and 

other relevant issues requires more in-depth study. For example, the nature and extent of 

violence against women in the community need further investigation. The importance of 

such a study becomes greater since incidents of violence against women are rarely 

brought to the village-group courts. Funher. is the need to examine the functions of elite 

women groups such as the "Umuad~." Such a study should seek understanding into how 

the activities of ihis women's group. for example. contribute to the empowennent of 

women. There is also the general need to have a better undetstanding of the nature and 

extent of crime in the community. 

Attempts to interview the judges of the govemment-sponsored customary court in 

the cornmunity failed. The study of the litigants of the court also proved too predictable 

and was therefore abandoned. For example. the few litigants we could reach since we 

were denied access into the records of the court showed that rhose who won their cases 



approved of the court, while those who lost their cases blamed loss on corruption by the 

judges. A study of this court is important to understand if the stated aims and objectives 

of the court are k i n g  met. Specifically. such a study should investigate if the primary 

objective of the court as a bridge or mediator between indigenous customs and colonially 

inspired laws is king met. 

As eiulier indicated. the Afikpo indigenous system of conflict resolution is neither 

suitable nor effective in the control of youth delinquency. One explanation for this is that 

the institutions for the resocialization and control of youth behavior are almost extinct 

and replaced by schools and organized religion. The modem institutions have not been as 

effective in the regulation of youth behavior. In addition. youths are less interested in the 

economic benefits provided by the indigenous institutions of social control. As such. 

getting youths to voluntarily confomi to community niles has been a major challenge in 

the community. It is therefore, recommended thai a study which explores the potentiül of 

the Afikpo indigenous justice system for juveniles will be useful. 

It is suggested that the future of the Afikpo indigenous system of conflict 

resolution will depend greatly on how the system is able to adapt to changes from the 

extemal forma1 environment. Afikpo is rapidly industrializing and urbmizing making it 

more urgent for the system to renovate to remoin relevant and applicable. A pointer to 

the direction the system may take in future cm be gleaned from how Afikpo people living 

and working outside the community organize to resolve conflicts mongst themselves. 



Conclusion 

This dissertation examined the Afikpo community's indigenous systems of 

conflict resolution. Since 1902 when the British colonial authorities conquered Afikpo 

and imposed their rule on the community, the traditional Afikpo system assumed a 

secondary position. The Afikpo indigenous system of conflict resolution in post-colonial 

Nigeria functions as an alternative system of conflict resolution. As such only Nigerian 

state agencies of social control have jurisdictions over serious and violent crimes. Cases 

handled by the Afikpo indigenous institutions of social control are mostly of civil nature 

such as dowry, divorce and remariage matters. The Afïkpo indigenous institutions of, 

social control popularity in the recovery of debts has ken increasing in recent times. 

Minor criminal offenses like theft. assaults and hilure of persons to contribute, to 

communal projects or to perform communal labor are handled by the indigenous courts. 

The indigenous courts have no authority over murder and amed robbery cases. However. 

murder through sorcery and witchcraft are handled by the indigenous systems of social 

control since state courts do not recognize crimes of sorcery and witchcraft. Incest cases 

are also hevd in the indigenous courts. 

White-collar crimes are not heard in the indigenous courts. unless they are cases 

of corruption and embezzlement involving offices of the traditional courts or other 

indigenous institutions. Delinquent and other youth offenses are also not suitable for the 

indigenous courts. Youihs are better restrained through their families or by their peer 

groupings. Where youth behaviors pose a danger to the community, they are handed over 

to the State police who are more trained to deal with violent offenses. If the youth 



behaviors are minor, their parents can be fined or the community crin administer corporal 

punishment on the emng youths. 

There are mrny institutions for conflict resolution in Afikpo. Some of the 

indigenous institutions of conflict resolution such as the family. patrilined and matdineal 

groupings appl y mostl y mediative approaches to conflict resolution. S ince these are 

primary groupings. the goal of the justice process is social solidarity and the restorûtion of 

h m o n y  within the group. Fines are rarely imposed. The institutions are also major 

agents of socialization and resocialization. The traditionai justice process is an exercise 

in counseling. The purpose of counseling is to bring about positive change in the offender 

and also to protect ruid restore group harmony. The process is participatory, negotiütive 

and geared towards enhancing undentanding and the healing of the victim and the 

offender. 

The age-grade institution is another major agent of conflict resolution and social 

control in Afikpo. It is a peer group which is very effective in dispute settlement and 

social control. It is also a major agent of resocialization. The age-grade institution wields 

a lot of authority among rheir members. Such authority derives partly from the economic 

and social support provided to members. Other institutions for the resolution of conflict 

and social control in Afikpo are the village courts and village-group courts. These 

institutions are more formal than the ones earlier mentioned. Nonetheless, the process is 

democratic and participatory. Agoin, the goal of justice is social solidarity and the 

restoration of h m o n y  within the group. The institutions are also major agents of 

resocialization. Judicial proceedings provide opportunities for the review of societal 



norrns. Further, since most of the indigenous institutions of social control are also 

institutions for social and economic activities, they are very effective in crime prevention. 

The Afikpo indigenous system of confiict resolution is victim-centered. Victims, 

offenders, and their families, as well as the general community are involved in the 

definition of h m  and resolution. All parties acknowledge the emotional and material 

loss of the victim. Offenders and their families are held responsible for the victim(s) 

injury and loss. Offenders are persuaded to pay restitution to victims. They also 

apologize to the victim. hisher family and the community. In sum. the goal of justice is 

therefore the repmtion of h m  done to victims and communities by offenders. 

Appropriate suppon is accorded to victims and their families by the, community. Above 

d l .  the victim is provided an opportunity and support to express hisher anger and sense 

of loss in order to seek understanding of hisher victimization. Healing for victims is 

enhanced through confronting their victimizers, understanding of their victimization and 

the ability to forgive the offender. The victim is not only empowered by hisher 

participai ion in the process, the victim cornes out feeling vindicated and val idnted. 

Furthemore, the viciim's safety in the process is guaranteed. 

The Afikpo indigenous systems of conflict resolution and social control, is human 

centered and emphasizes social solidarity. This theme is reflected in its treatment of 

offenders. Strenuous efforts are made not to alienate the offender, and arbitration cannot 

proceed if family members of the offender are not involved. Offenders are therefore 

supported and treated with respect in the justice process. The offender is engaged in 

dialogue to re-educate him or her. Counseling is to bnng about positive changes in the 

offender. A possible outcome of the process is the offender's acknowledgment of wrongs 
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done. The offender expresses remorse, shame and reparation. Some offenses demand 

expiation ceremonies as part of the general healing process of the victim, the offender and 

the entire community. 

Furthemore,, community members are actively involved in the justice process. 

Participation in justice making is an extension of community responsibility. Residents 

are not paid for involvement as such they are genuinely inierested in the well-king of the 

comrnuniiy. As primas, stakeholders in the community. residents are sincerely mindful 

of the intrnded and unintended outcornes of their response to crime and victimization. 

There is a renewed sense of empowerment when community residents are actively 

involved in the justice process. A feeling of equality is fostered amongst participants in 

the justice process. A major check against the abuse of power is the fact ihat dl residents 

participate in decision-making. Decisions are reached through consensus of participants. 

Funher, al! residents are cognizant of the fiict that they or other members of their families 

could be in a position where others sit over judgment. Describing decision-making in 

stable egalitarian societies, Coleman (1974:95-96) rightly points out that: "Natural limits 

are imposed on the exercise of self-interest by the recognition that one is hirnself 

sometimes likely to be in a position comparable to that of the person who is the object of 

his contemplated action." 

Responsibilities aire shared through pûrinerships for action. Since crime is a 

violation of people and interpersonal relationships. the community as much as the victim 

is harmed and need restoration. The community redizes that crime is small part of a 

Iarger conflict. As such a larger. holistic view. rather than narrow understanding is taken. 

Sentences are acknowledged as a small part of the solution since a sentence does not 



resolve conflict. The focus is on the process. rather than the result or outcome of 

responses, since it is appreciated that process shapes relationships of al1 parties. 

A major feature that has contributed to the uniqueness, effectiveness and success 

of the Afikpo indigenous system of conflict resolution is the compact and well-organized 

structure of the villages. This structure not only has made deviance transparent but has 

also reinforced an egalitarian view of life and social conscience. Further reinforcing the 

cooperativeness and inter-dependence of the community is the economic system. The 

basis of local wenlth is subsistence agriculture and fishing. Labor is, mostly provided by 

fümily members and fellow villagers. Farms and yam barns are centrally located outside 

the settlement areas such that villagers interact with one another. The common use of 

toilet facility and common taps and streams where water is drawn also enhances 

cooperativeness and interdependence. Life is very much in the open. The age-grade and 

the extended family system enhance community allegiance thereby militating against 

class consciousncss and its divisive effect. As Ottenberg (1972: 110) points out, "... the 

consensus systems of leadership at Afikpo makes for a son of contradiction: men should 

be personal ly ambitious, but w ithout disturbing the principle of group control." 
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