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and purchasing a new computer so that I could study here, she also spent countless 

hours listening while I struggled with a research topic in which she has absolutely no 

interest. Despite this, she provided a supportive sounding board, canvassed the 

newspapers daily for articles and encouraged me every step of the way. 

Next, it took the professional skill and support of my dissertation committee, 

particularly Dr. Barbara Burnaby and Dr. David Wilson to help me turn an opportunity for 

research into a thesis. Going far beyond Puiding my scholarship", these professors 

repeatedly went out of their way to accommodate my difficult schedule. Dr. Wilson 

redefined the meaning of uquick turn around timen when it came to reading my work and 

performed administrative miracles while Dr. Bumaby's unstinting optimism transformed 

problems into new sources of insight. They repeatedly turned doubts and fears into the 
positive energy needed to grapple with what would surely have been an overwhelming 

task without their patience, encouragement and guidance. A special thank you also 
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goes to Professors of Law, Jacob Ziegle and lain Ramsay, who were kind enough to 
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edit many hundreds of pages of text. She was also kind enough to act as my liaison with 

my committee when I could not be in Toronto, receiving and delivering materials to the 

university. She was much more than a learning partner and this study could not have 

been written without her active participation. 

To my family, who provided unstinting encouragement, I own a special debt of 

gratitude. My sister Gayle and brother Andrew supplied enthusiasm and belief when I 

ran out of both. I would also like to thank my mother Kathleen, whose early coaching 

taught me that while observation can provide opinions, it can rarely develop 

understanding. And, of course, my husband John who endured many long months of 

loneliness and sacrificed his own dreams so that I could fulfil mine. 

I would be most remiss if I did not thank everyone who provided technical support; 

Ken Benson, Michael McClelland and Manny Blatt who eased me off the panic button 

every time my nonexistent computer skills halted production. Without Manny, who 

reformatted my work after it disappeared into cyberspace, this study would never have 

made it into print. My appreciation also goes to the library staff at the Bora Laskin Law 

library who cheerfully helped me do research in what for me was an entirely new 

academic field of study. 

Lastly, but most profoundly, I would like to thank all those who provided the heart of 

the study, the people who entrusted their lived experience to this research process. 

Without their courage to share, describe and explain a very d lcu l t  part of their lives, 

this dissertation would lack the life force their voices provided. 
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BANKRUPTCY AS LlVED EXPERIENCE 

COMPARED TO ATTRIBUTIVE MODELS 

Carol Ann Revett Curnock, 1998 

Department of Adult Education, Community Development and Counselling Psychology 

University of Toronto 

ABSTRACT 

The purpose of this study is to explore a new source of bankruptcy data, the 

voice of lived experience, not in order to make sweeping statements about all bankrupt 

persons, but rather to expose the folly of doing so. Data garnered from one hundred and 

twenty-four surveys and ten personal interviews is compared to the models which have 

been developed to explain the act of resorting to personal bankruptcy. Even though 

references to misfortune's role in debt default exist in legislation dating back as far as 

the 4M century, yet explanations of this phenomenon invariably catalogue undesirable 

attributes assumed present within bankrupt persons or their families, The earliest 

model: the economic. supposes the bankrupt person to be either calculating or reckless. 

The social work model typifies bankrupt persons as inadequate or incapable, lacking life 

skills and forethought. The latest variation on this theme was developed in Canada and 

explains the need for bankruptcy in terms of a family pattern of compulsive behaviour. 

All of these models have been reflected in bankruptcy law, the latest being the basis for 

the mandatory counselling legislated in the 1992 Bankruptcy and Insolvency Act. 

To ascertain the accuracy of the representative nature of these portrayals, the 

supporting research has been reviewed. Unpublished documents containing the 

hypotheses and research methodologies used to develop 7he  Bankruptcy Cyclen 

(Clare, in Forbes Anderson et al., 1996) are examined and the subsequent development 

of mandatory counselling is compared to Ryan's 1 971 work, BIaming the Victim. 

Data from lived experience, if analyzed with reference to learning theory 

pertaining to the limits of cognition, suggests a distinctly different conceptualization from 

those presently in use. This thesis proposes that the need to resort to bankruptcy is 



rooted not in personal deviancy, but rather in the difficulty of accurately predicting Mure 

events. Where this inability is combined with debt and external events that interrupt or 

over-strain predicted income flow. the need for bankruptcy may occur. The decision to 

declare bankruptcy is further assured by aggressive collection action on the part of 

creditors. This model, reversing previous conceptions. emphasizes the normality of 

those involved and characterizes their circumstances as exceptional. 

It is concluded that the mandatory counselling presently in force in Canada. with its 

assumptions of irresponsibility, addiction and the need for referral to community 

resources, is based on inadequate and unrepresentative assumptions about the lives 

and characters of bankrupt persons and not on an accurate assessment of their 

learning needs. 

Thesis 



Chapter One: Introduction 

Section One: Discovering a 'Vacuum of Fact" 

In 1992 Canada became the first country in the world to officially deem personal 

bankruptcy' both =a failure to learnw (Thomas, 1998), and the probable result of a 

psychosocial illness, by legislating mandatory counselling as a prerequisite for 

discharge (s.157.1 Bankruptcy and Insolvency Act)(BIA). The writers of the text book, 

commissioned by the Bankruptcy Branch, Industry Canada to prepare individuals to 

deliver this counselling, begin their work with the assertion that =Canada's innovative 

approach to insolvency with its focus on remedial munselling makes it a world leader" 

(Forbes Anderson, Brown, McGregor 8 Wickham, 1996. p. v). Directive 1 R2 (1994, p. 

1 ) from the Superintendent of Bankruptcy defines counselling as: 

"counsellingn means to assist and educate bankrupts and/or relatives of bankrupts, or 

consumer debtors, on good financial management, including prudent use of consumer 

credit and budgeting principles; in developing successful strategies for achieving financial 

goals and overcoming financial setbacks; and at any time, where appropriate, making 

referrals to deal with non-budgetary causes of insolvency (e-g.: gambling, addiction, 

marital and family problems, etc-) 

This assessment of the phenomenon of bankruptcy as a failure on the part of the 

bankrupt person to appropriate the necessary attitudes, strategies and life skills has 

elicited an equivalent enthusiasm from neither those mandated to perform insolvency 

- - 

1 See Glossary for definitions of all legal terms 
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counselling, trustees in bankruptcy, nor from the academic legal community. Roberts 

and Forde (1 994) who were commissioned to investigate the efficacy of this approach 

stated, " To most questions about half of the trustees judged the effects of counselling 

to be moderate, with the other half viewing the effects as less consequentialw (p- 7). In a 

1996 presentation to the Industry Committee of the House of Commons on Bill C5 to 

amend the Bankruptcy and Insolvency Act. Ziegel, Black, Cuming, Edinger and Ramsay 

voiced the opinion that: 

In our view, the obligatory feature of consumer counselling is discriminatory and 

objectionable in principle- We recommend that the original version of s.157-1 be 

reinstated, subject however to the court's power (already implicit in s-172) to make a 

discharge order conditional on the bankrupt receiving counselling if the court deems this 

appropriate- Our reasons for opposing obligatory counselling where not required by the 

court are as follows. First, the requirement is paternalistic and suggests that the mere 

fact of becoming a bankrupt indicates that the individual is incapable of managing his 

financial affairs, In fact, as the replies earlier quoted by us indicate, the majority of 

insolvencies are probably due to unemployment by the debtor or a member of the family, 

illness or other factors beyond the debtor's control. In any event, "financial 

mismanagement? is a subjective evaluation of the debtor's condition and may not reflect 

the true circumstances- 

This thesis is an investigation of the phenomenon of personal bankruptcy in Ontario 

in the 1990s, through the voice of experience, to ascertain which one of these 

antithetical positions more accurately describes the appropriateness of mandatory 

counselling for bankrupt persons- 

My Introduction to the topic 

In 1995 1 was shown a series of client satisfaction surveys collected by a Trustee in 

Bankruptcy, Mr. Cyril Sapiro, MBA, CaA-, C.I.P. These 'report cardsn (as he calls them) 

have elicited the opinions of his clients, post discharge, since 1991. Kept in binders on a 

shelf in his office, these documents are a source of quotes for the educational materials 

he regularly prepares for new clients. 

Flipping through, stopping at the most legible ones, I read expressions of anguish, 

despair, shame and fear. At first all I saw was the expected effects of personal loss. 

- 
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Among the outpourings of emotion though, was, to me, a puzzling repetition of the 

theme 'I wanted to pay", 'I tried to pay", 'My creditors forced me into bankruptcy'. This 

seemed counterintuitive; why would creditors force someone into a process that 

cancelled debt? However, I knew nothing about bankruptcy, and my client, whom I had 

accompanied to the trustee's office for moral support, was advised by the trustee not to 

declare. So, while the surveys were intriguing, 1 considered my involvement in the topic 

at an end, 

It was only after this experience that I began to notice the tenor of the media's 

portrayal of the increase in the personal bankruptcy rate in Canada. In almost every 

article on the topic, lamentation over the rate of increase was followed by excoriation of 

those involved for dishonesty and misuse. Personal bankruptcy was repeatedly 

constructed as a matter of individual moral deviance and failed social character. The life 

crises, the personal tragedies, the illnesses, the job losses, the small business failures I 

had read about in the surveys went unmentioned. Even the economy and the effects of 

persistently high unemployment rates faded into invisibility as soon as the word 

bankruptcy appeared. While I strongly suspected that bankruptcy was not a similar 

tragedy for everyone, seldom could I find any representation of the fact that it was a 

tragedy at all, except for the general public who was presumed to be footing the bill for 

individuals' irresponsibility. 

Without recourse to empirical evidence other than the increasing rate of personal 

bankruptcy filings, 79,631 in 1996, triple the number in 1986 (Bankruptcy Branch, 1997), 

received wisdom such as the following could be found almost daily in the print media. 

"An alarming number of Canadians now view bankruptcy as a financial quick fix" (Laver, 

Maclean's, May 19, 1 997 p. 47). In that same article Barbara Godin, senior vice 

president. Bank of Nova Scotia, was quoted, '...many people now resort to bankruptcy 

as the first response to financial distress ... It's as if the borrower suddenly woke up and 

said, 'Heck the bank made a billion dollan in profit last year - they can afford my debts'". 

This article was reprinted under the title, 'Bankruptcies That Cheat Us All - For too 

many Canadians, declaring bankruptcy has become an easy way out " in Reader's 

Digest (March, 1998, pp-143 - 4). 
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While lenders might be expected to embrace such opinions, they get support for 

their attitudes from an interesting array of sources. A program manager for the Credit 

Counselling Service of Metropolitan Toronto was quoted on the front page of The 

Toronto Star Business Section, ' I think bankruptcy is too easy for peoplew and 'Repeat 

bankruptcy is very common.,." (Chamberlain, March 25, 1997). John Annstrong, Deputy 

Superintendent of Bankruptcy, Ottawa, was quoted as saying, 'People will say they 

went bankrupt because they lost their job, then you find there was a spousal separation 

or gambling or substance abusew and, "...if you haven't any status in the community, is 

there any stigma to going bankrupt?" (Beauchesne, The Tomnto Star. January 30,1997. 

p- El)- A senior economist at ClBC was reported to have said, " The stigma of going 

under is not there any more..." (The Globe and Mail, March 4, 1998, p- B5). There were 

exceptions, such as an article in Elm Stmet (Pratt, April 1997 pp. 69-75) and The sad 

bankruptcy of Marci Lipmanw (Tesher, The Tomnto Star, February 5, 1997, p. A2). The 

majority, though, followed the pattern. Some even included examples illustrative of a 

need for counselling. An article entitled 'Bankruptcy's stigma fadingn (Cote, The Record, 

Kitchener, March 31, 1997) contained the following: 

She lived on a $2,000-a-month disability pension, but spent like a millionaire- Wth 10 

credit cards, she flew to exotic places and racked up debts like there was no tomorrow, 

This repeated representation of the debtor as a deviant, that is, someone involved in 

a "...personally discreditable departure from a group's normative expectationsn (Shur, 

1971, p. 24) generates predictable public responses (Rock 1973, pp. 4041). Letters to 

the editor printed in both Canadian national newspapers on March 24, 1997 faithfully 

repeated the stereotypes. A letter signed Sarah Sadowitz in The Globe and Mail 

contained the following (p. A1 0): 

- ..we Canadians have choice in most areas of our lives, including the choice to purchase 

items we can't afford and to go into debt, As well, we have the choice to live up to the 

responsibility of repaying our debts or to renege on this responsibility and to go bankrupt. 

A letter from Claudine Hodgson in The Tomnto Star contains, 'No one seems to 

address the issue of personal bankruptcies as just plain stealing" (p. A14). The results 

of a poll conducted by The Tomnto Star were also reported that same day (p. C2). 

- 
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Eightyeight percent of the respondents were in favour of laws making it harder for 

people to declare bankruptcy and to re-establish credit after going bankrupt. 

When I first began to notice these artides, I contacted the trustee to ask him to 

explain the dichotomy between the media's portrayal and the lived experience contained 

in his surveys. I wanted to know why legislation could be made to reflect the former in 

total ignorance of the latter. While no doubt amused by my naivete, he was kind enough 

to invite me back to his office. When he learned of my studies in adult education he 

showed me the textbook for the BIA Insolvency Counsellor's Qualification course and it 

was then that I learned about the legislation making counselling a mandatory part of all 

personal bankruptcies- 

The Legislative Impact of Silence 

The Bankruptcy Branch reports faithfully the annual statistical data on the number of 

personal bankruptcy filings, nothing else. While there have been two studies in Canada. 

one by Brighton and Connidis in 1982 and the other by Roberts and Forde in 1993 

which include demographic data, legislation in the area of bankruptcy seems to be 

formed in a Vacuum of fa# (Sullivan, Warren, Westbrook, 1 989, p. 7). 

On November 26,1996, The Standing Senate Committee on Banking, Trade and 

Commerce heard a submission by Professors Jacob Ziegel and lain Ramsay on Bill C- 

5. During that meeting the following exchange took place: 

Senator Sf. Gerrnaine: I may be way off base, but I know of individuals who were on the 

verge of bankruptcy and just went out and ran their cards up. 

Professor lain Ramsay: There is a danger there in terms of statistics as to whether the 

individuals that one knows are the statistical norm. 

Senator St. Gerrnaine: I realize that- 

Senator St. Germaine may have 'realized that", but the efforts of the professors 

were in vain and on April 25,1997 Bill C-5 was passed and the bankruptcy process was 

'harshened and rigidifiedn (Sapiro, personal communication. 1 997). 
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While speculation based on media stereotypes appears to be the %ctsu upon which 

Canadian bankruptcy jurisprudence is founded, it seems this situation is not unique to 

Canada. In As  We Forgive Our Debtors, Sullivan, Warren and Westbrook (1989) refer to 

the lack of data underpinning American bankruptcy law as 'breathtaking negligence". 

They contend that political decision making in this area is based on 'little more than 

reading tea leaves, responding to political pressure, and acting out unexamined 

prejudicesn (p. 280)- 

The Honourable Samuel L. Bufford, a United States Bankruptcy Judge, wrote in 

1994 (p. 830): 

Even though the bankruptcy system diredy controls a substantial segment of the 

economy, there is a severe shortage of scientifically collected empirical data- In 

consequence, to a substantial extent we have no better infbrmation than the impressions 

of the most central participants in the system. 

Our present Canadian legislation was enacted in 1949 and revised in 1 985, I987 and 

1 992 (Houlden & Morawetz, 1 996) and most recently, in 1 997 (Insolvency Bulletin, 

Bankruptcy Branch 1997). Yet, in a 1996 submission to the Canadian Senate, a single 

study of 1977 data published by Brighton and Connidis in 1982 was described as, ?he 

most significant study done in Canada to daten (fiegel et al. p. 26). 

The relationship between empirical knowledge and the quality of legislation in this 

area has occasionally been recognized in Canada. In a 1966 speech about personal 

bankruptcy Lloyd W. Houlden, the co-author of the annotated companion to the 

Bankruptcy and Insolvency Act, Bankruptcy Law of Canada (1 960.l975.1996) said of 

bankrupt persons, We  facts are simply not obtainable* (p. 21 7). He ended his speech 

by calling for a &proper statistical study" to discover the characteristics of bankrupts 

(p. 222). 

In a 1976 study of credit breakdown Trebilcock and Shulman comment that debates 

about ". .. [credit] overcommitment in Canada and prescriptions for its cure, have until 

now been characterized more by dogma than any information at all" (p. 422). They 

conclude that: 

.-.the task of improving our data colkctions on critical questions must be embarked 

upon. .. Wmout hard, empirical unassailable fads, policy-making in the regulation of the 

- 
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consumer credit market will remain what it has always been - at best an exercise in 

accidental wisdom (p. 467)- 

Puckett (1978) concluded his study of default debtors in Hamilton. Ontario with 

similar sentiments to those expressed by Sullivan et al. (1 989, p. 194): 

To conclude, consumer crediLis increasingly attracting the attention of legislative 

bodies, as new statutes and regulations proliferate- Yet much of the debate is 

characterized more by intuition than by systematic empirical analysis- Given the ~ - c a l  

questions involved, the need for more research in the area is obvious- Only then can 

policy debate take place on a rational basis. 

In their submission on Bill C-5, cited above, Ziegel and his colleagues wrote: 

Unhappily, consumer bankruptcies have become a multimilliondollar business, but its 

importance is not matched by adequate and up-to-date studies giving us a reliable 

picture of what is happening (p- 26)- 

Exploring the Silence 

As we have seen, while little is known, much is conjectured, and that conjecture is 

transformed into law. Absence of empirical data eliminates only the voices of those 

involved. Lost among the thundering in the media of bureaucrats, politicians, 

economists and creditors, whose interpretations of their experiences and motivations 

dominate public debate and political policy, the voice of the bankruptcy experience 

remains unheard and unrecorded in Canada. The legislation which governs that 

experience is therefore enacted devoid of this perspective. 

The purpose of this study is to explore a new source of bankruptcy data, the voice of 

lived experience, not in order to make sweeping statements about all bankrupt persons, 

but rather to expose the folly of doing so. Data were collected first from the surveys and 

then from personal interviews because oral language is: 

... the only force capable of freeing -ety from the strangling effects of the written and 

the ideological. (John Ralston Saul, 1995, p. 2) 

The people who filled in the surveys and who participated in the interviews were not 

representative of anyone but themselves. This study is not a pursuit of the Typical" 

bankrupt person. It is rather an illustration of the fad that the use of that word 
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demonstrates, not a measurable en t i i  but a power imbalance. with a history so long 

that it is part of the received wisdom of every age. There has been no attempt in this 

study to compare and contrast the various sides of the question of whether bankruptcy 

is an appropriate financial instrument. Creditors and other "observers" of the bankruptcy 

experience were interviewed as part of the background for this study. However, the 

creditors' voice has always been so well represented in the law, the media and most 

other research that further reiteration of their stance seemed superfluous. While 

contributing the voice of lived experience to the discussion of personal bankruptcy will 

not redress such a long standing imbalance, it can at least point to the fact that it exists. 

a fact absent from the bankruptcy legislative process in Canada. 

Language and Organization 

"People who have declared bankruptcy", though an awkward expression. has been 

used in this account rather than the shorter tern 'bankruptsw. The marginalizing effect of 

labelling on the individual has been documented by many researchers: Becker (1 963) 

and Schur (1971). to name just two from more than twenty years ago. 'Deviant roles are 

given names which single them out for purposes of elucidation. action and often 

justification of action" (Rock, 1971 ). If the purpose of this study is to recount human 

experience, then it seems inconsistent to negate the humanity of the participants by 

relying on a designation which has been used to justii barbarity towards them. 

While the terms 'personal" and uwnsumer" are used interchangeably in the literature 

to denote non-corporate bankruptcies, this study uses only the term personal 

bankruptcy. Consumer bankruptcy, by its very name, implies that consumption played a 

defining role in the experience and this has proved not always to be consistent with the 

personal accounts of those involved. 

Although there are thousands of years of legal, religious, historical and academic 

material "about" debtors and what should be done to them, published material "from" 

their experience can be contained in just a few pages. It is almost impossible to find the 

words of people who have experienced debt default or bankruptcy outside the novels of 

a few nineteenth century writers. For that reason, I have tried to reproduce, as faithfully 

- 
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as possible, the actual words of the people who contributed their experience to this 

study- 

Section Two: Bankruptcy Law 

Bankruptcy law in Canada is an amalgam of federal law and provincial statutes- The 

material in this section is quoted directly from Banktuptcy Law in Canada (Houlden 8 

Morawetz, 1992) and from Questions and Answers About Bankruptcy (Sapiro & Meyer, 

1997). All quotes from Houlden and Morawetz (l992) which represent the exact wording 

of the Bankruptcy and Insolvency Act (1992) have been printed in italics with the 

appropriate section numbers. No attempt has been made to modernize the wording 

used in any of these documents- 

The following chart shows the timing of major steps in the process for a "first-timen 

personal bankruptcy. 
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Start Time Period Major Steps 

Must take place between ten 
and sixty days after bankruptcy 

From the date of bankruptcy 

until the date of automatic discharge 

nine months later- 

Must take place before two 

hundred and ten days after 

bankruptcy and at least thirty days 

after first counselling session 

Eight months after bankruptcy 

Nine months after bankruptcy 

Person is bankrupt when documents are filed with 

the Official Receiver 

First counselling stage- If the first4-me bankrupt 

person does not attend this session, there can be no 

automatic dischage- 

Bankrupt person may be examined by the Official 

Receiver- 

First creditors' meeting to be scheduled by trustee 
only if requested by OfRaal Receiver or creditors- 

Bankrupt person must inform Trustee of family 

earnings and lbhg expenses and is required to 

contribute a portion of surplus income into the estate for 

distribution among creditors. 

Second counselling stage- If the bankrupt person 

does not attend this -on, there can be no automatk 

discharge 

Trustee prepares a repat to the Superintendent of 

Bankruptcy on the bankrupt person's application for a 

discharge- The bankrupt person must supply an affidavit 

of family earnings and living expenses to accompany 

this report 

If there is no opposition to the discharge by a 

creditor, the trustee or the Superintendent then: 

The Trustee issues a certificate of automatic 

discharge 

If the bankrupt person's discharge is opposed, the discharge hearing will be adjourned to be 

heard before either the Registrar in Bankruptcy or a judge of the Ontario Court of Justice (general 

Division), The court will issue one of bur kinds of discharge orders: Absolute, Subject to Certain 

Conditions, Suspended, or Refused- 

Usually about one and one half 

When a person has been bankrupt before, the ninemonth wautomatic dischargen 

rule does not apply. Then the trustee must apply to the bankruptcy court for discharge. 

This will be done some time between three and twelve months after bankruptcy. If there 

Trustee completes the administration and applies 

to two years after bankruptcy 

- 
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is a court hearing for discharge it is reauired that a bankrupt person attend and give 

evidence. 

The Reason for Bankruptcy Law 

To permit an honest but unfortunate debtor to obtain a discharge from his 

debts subject to reasonable conditions- 

To provide for the orderly, fair and equal distribution of a bankrupt's property 

among his creditors- 

To permit a debtor who is overcome by the burden of his debts to be able to 

support his family and perform his duties as an ordinary citizen. 

To protect creditors of insolvent persons and provide for an orderly, fair and 

economical realization of the bankrupt's assets by a trustee under the 

supervision of the bankruptcy court- 

To permit the rehabilitation of the bankrupt. 

Who Can Declare Bankruptcy 

An insolvent person may file an assignment in bankruptcy if: 
A. He owes his creditors (those with debts provable in bankruptcy) at least 

$1,000, and 

9. He can not meet his obligations generally as they come due, or 

C. He has ceased paying his current obligations in the ordinary course of 

business as they become due, or 

D. The sum of his property is not. at a fair valuation. enough to enable him to 

pay all his obligations due and coming due- 

Under certain circumstances related individuals may file a joint assignment in 

bankruptcy [Section 155(f) of The Bankruptcy and Insolvency Act]. 

The Trustee's Responsibilities 

The trustee is an officer of the Bankruptcy Court whose job it is to fairly represent the 

interests of all the bankrupt's creditors. He is responsible to the bankrupt. the creditors, 
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the Official Receiver, the Superintendent of Bankruptcy and the Ontario Court of Justice 

(General Division)_ 

The trustee's job is to take possession of seizable property as soon as possible after 

bankruptcy. He will then sell these assets, pay his fees according to a tariff set by law, 

pay a dividend to creditors, and administer the bankrupt estate from start to finish 

according to the Bankruptcy and lnsolvency Act The trustee's relationship to the 

bankrupt is one between a professional and a client Even though the trustee may 

give advice, his job is to wok for creditors as an officer of the bankruptcy court. 

The trustee can not counsel bankruptcy to solve financial problems. As part of his 

duties he will try to determine the causes of financial problems and give advice about 

improving financial management skills. He will analyze debts to help the insolvent 

decide if bankruptcy, rather than a proposal, is the best solution to financial problems. 

Upon the decision to go bankrupt the trustee will : 

1. Prepare the necessary documents and explain them. 

2. Notify the bankrupt and relevant creditors of the first meeting of creditors, 

3. Attend that meeting, and 

4. Prepare the application for discharge from bankruptcy. 

In order to take possession of the property the trustee can enter upon any premises 

on which the books, records, documents or property of the bankrupt may be located. If 

premises are not occupied by the bankrupt, the trustee can not enter without consent or 

under authority of a warrant issued under Section 189 of The Bankruptcy and 

Insolvency Act. If a bankrupt does not turn over all property to the trustee, the trustee 

may ask the court to order this to be done. 

Counselling From the Trustee 

The Bankruptcy and lnsolvency Act requires that the bankrupt receive counselling. 

Refusing to obtain counselling means a person can not get an automatic discharge in 

nine months. The bankrupt then has to appear personally in court when the application 

for discharge is heard, 
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Assets which can not be seized by the T ~ s t e e  

Under Section 67 of the Bankruptcy and Insolvency Act, all property is available for 

distribution among creditors excee!: 

A Property that is held in trust for somebody else, and 

B Property that is exempt from seizure under provincial law. 

Property includes: 

Any property owned at the date of bankruptcy as well as property obtained before 

discharge, and 

Any power the bankrupt has over property. 

(Bankruptcy and lnsolvency Act) 

Section 2 

property" includes money, goods, things in action, land and every descriipion of 

property. whether real or personal, movable or immovable, legal or equitable, and 

whether situated in Canada or elsewhere and includes obligafions, easements and 

every description of estate, interest and pmm, present or Mure, vested or contingent, 

in, arising out of, or incident to property; 

Section 67 

The property of a bankrupt divisible among his creditors shall not comprise 

(a) property held by the bankrupt in trust for any other person, 

(b) any property that as against the bankrupt is exempt from execution or 

seizure under the laws of the province within which the property is situated 

and within which the bankrupt resides, but it shall comprise 

(c) all property where ever situated of the bankrupt at the date of his 

bankruptcy or that may be acquired by or devolve on him before his 

discharge, and 

(d) such powers in or over or in respect of the property as might have been 

exercised by the bankrupt for his own benefit. 
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(2) Subject to subsection (3). notwithstanding any provision in federal or 

provincial legislation that has the effect of deeming property to be held in trust 

for Her Majesty, property of a bankrupt shall not be regarded as held in trust 

for Her Majesty for the purpose of paragraph (l)(a) unless it would be so 

regarded in the absence of that statutory provision. 

(3) Subsection (2) does not apply in respect of subsections 227(4) and (5) of the 

lncome Tax Act, subsections 23(3) and (4) of the Canada Pension Plan or 

subsections 57(2) and (3) of the Unem~lovment Insurance Act, or in respect 

of provisions of provincial legislation where 

(a) either, 

(i) the provincial legislation imposes a tax similar in nature to the tax imposed by 

the Income Tax Act, and the provision of the provincial legislation that creates 

the deemed trust is substantially similar to subsection 227(4) of the Income 

Tax Act, or 

(ii) the province is a uprovince providing a comprehensive pension plan" as 

defined in that subsection, and the provision of the provincial legislation that 

creates the deemed trust is substantially similar to subsection (23(3) of the 

Canada Pension Plan; and 

(b) the deemed trust has, as its sole purpose, ensuring the payment to Her 

Majesty in right of the province of amounts required by the provincial 

legislation to be deducted or withheld. 

Assets exempt from seuure under Federal Law include the following kinds of 

payments: 

Canada Pension Plan Benefits 

Canada Forces Superannuation Act benefits 

Government Annuities Act payments 

Indian Act - all real and personal property 

Old Age Security Act benefits 

Pension Fund Societies Act benefits 

Unemployment Insurance Act benefits 

War Veterans Allowance Act benefits 
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Youth Allowances Act benefits 

Under the laws of the Province of Ontario, certain things can not be seized by a 

trustee or a judgement creditor. These are described in the sections of Provincial law 

listed as follows: 

The Execution Act of Ontario 

Section 2 

The following chattels are exempt fram seizure under any writ issued out of any 

court: 

1. Necessary and ordinary wearing apparel of the debtor and his family not 

exceeding $1,000 in value. 

2. The household furniture, utensils, equipment, food and fuel that are contained in 

and form part of the permanent home of the debtor not exceeding $2,000 in 

value. 

3. In the case of a debtor other than a person engaged solely in the tillage of the 

soil or farming, tools and instruments and other chattels ordinarily used by the 

debtor in his business, profession or calling not exceeding $2,000 in value. 

4. In the case of a person engaged solely in the tillage of the soil or farming, the live 

stock, fowl, bees, books, tools and implements and other chattels ordinarily used 

by the debtor in his business or calling not exceeding $5,000 in value. 

5. In the case of a person engaged solely in the tillage of the soil or farming, 

sufficient seed to seed all his land under cultivation, not exceeding 1 00 acres, as 

selected by the debtor, and fourteen bushels of potatoes, and, where seizure is 

made between the 1 st day of October and the 30th day of April, such food and 

bedding as are necessary to feed and bed the live stock and fowl that are exempt 

under this section until the 30th day of April next following. 

Trustee's Fees 

The trustee's fees are paid from the assets of a bankrupt estate. Legal aid will not 

cover bankruptcy services. If there are no assets in the estate, the trustee must look to 
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the bankrupt person or the guarantee of a family member or friend of the bankrupt 

person to cover the costs- 

The tariff of fees is set by the Bankruptcy and Insolvency Act. 1 I 5(l), so all trustees 

in Canada must charge exactly the same fees 

The amount for faes and disbursements to be received by the trustee for the 

services performed by the trustee in a summary administration [personal bankruptcy] is 

fixed according to the following percentages of the total receipts remaining after the 

deduction of the payments to secured creditors: 

1, on the first $975 or less 

2. on the portion exceeding $975 but not exceeding $3,075; and 

3. on the portion exceeding $3.075. 

The 1992 amendments to the BIA included new fees of $85-00 each for each of two 

counselling stages to be provided by the trustee. The basic trustee's fee and the 
\ 

counselling fees are also subject to the Goods and Services Tax. The amendments also 

added a $50.00 fee that must be paid to the Superintendent of Bankruptcy when the 

bankruptcy documents are filed. As a result the basic minimum fee is calculated as 

follows: 

Trustee's fee 975-00 I 
I Counselling stages 2 @ sB5.00 each 1 170.00 I 
I GST on these amounts I 80.1 5 I 

Filing fee to the 

Superintendent of Bankruptcy 

If payments are made into the estate according to the Guidelines issued by the 

Superintendent of Bankruptcy, the trustee will be paid out of these payments. If the 

income of the bankrupt person is too low or if the bankrupt person has no source of 

earnings, the trustee will be paid either by income tax refunds or a contribution to the 

estate from a third party which the bankrupt person can arrange. 

Total 
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Recent amendments to the Income Tax Act effectively eliminate the use of Income 

Tax rehrnds as a source of funds to pay the cost of a bankruptcy. 

Section Three: The Models of Bankruptcy Law 

There are actually three ways in which bankruptcy law can be understood: one, as a 

response to deviant behaviour on the part of the bankrupt person; two, as consumer 

protection; or three, as social welfare (Ramsay, 1997). 

Deviancy in the Bankruptcy Context 

While bankruptcy is not a crime, intentional non-payment of debt and fraud are, so 

there is tension around the degree of deviancy involved in the declaration of bankruptcy 

(Ramsay, 1997). Sophistication and intentionality imply criminality; force of 

circumstances does not, as the opening statement of the Bankruptcy and Insolvency 

Act implies; bankruptcy law is enacted 'Yo permit an honest but unfortunate debtor to 

obtain a discharge from his debts subject to reasonable conditions" (Houlden 8 

Morawetz, 1993). It is ambiguity around words like 'honest" and ~unfortunaten which 

create fertile ground for the negative ascriptions which influence our attitudes, and in 

turn, our legal systems. Attempts to explain the bankrupt person's behaviour have 

further subdivided the deviancy concept- 

The Economic Model 

The economic model is based entirely on a theoretical construct - homo economicus 

economic man, the rational maximizer (White, 1992). a theory which has formed the 

impetus behind much of the changes in bankruptcy law in the United States (Sullivan et 

al., 1989). "Rational choices made by individuals are the central focus of the economic 

theory of bankruptcy" (White, 1 991, p. 690). The economic approach to bankruptcy 

utilizes the theory of consumer behaviour. Consumers - who could be individuals or 

households - are assumed to maximize utility in planning consumption behaviour 

generallyn (White, 1991, p. 686). In this approach, bankruptcy is seen as strategic 

calculation, '...they might incur large debts knowing that they can later avoid 

- 
Thesis Zl 



repayment ... or they might engage in excessively risky activ'iies knowing that 

bankruptcy will aid them if the activities don't pay off (p. 686). 

The Social Work Model 

The social work model of bankruptcy is outlined in Making People Pay (1 973). Paul 

Rock's investigation of debt collection in Britain. Rock explains that the typification of the 

debtor as inadequate and therefore in need of rehabilitation or treatment comes from 

two interconnected sources: the impact of psychiatry and psychology on social work 

and the middle-class background of recruits to the occupation. From this perspective, it 

is the "personality", not the external circumstances in which one is imbedded, which 

constitutes the dominant factor in the creation of problems (p. 277). Secondly, the 

middle-class cultural conceptions of what constitutes maturity and adequacy (planning, 

foresight, budgeting, stability, and the seizing of opportunities which will improve life 

chances) become the only significant or attractive characteristics (p- 279). 

Rock quotes Ausubel's (1958, p- 42) characterization of the inadequate 

The inadequate personalii fails to conceive of himself as an independent aduft and fails 

to identify with such normal adult goals as financial independence, stable employment, 

and the establishment of his own home and family- He is passive, dependent, unreliable 

and unwilling to postpone immediate gratification of pleasurable impulses- He 

demonstrates no desire to persevere in the face of environmental difficulties, or to accept 

responsibilities which he finds distasteful. 

From this perspective, the appropriate reaction to problematic situations is treatment 

directed at changing the clients, not action directed at changing their circumstances. 

While the models of bankruptcy law as consumer protection or social welfare imply 

that the larger community has some responsibility in the bankruptcy process, both 

variations on the deviancy model are grounded in an intensely individual perspective, 

without reference to social, historic or economic conditions. In order to explore the 

appropriateness of the deviancy perspective more fully, the rest of this chapter will be 

devoted initially to a history of debt and bankruptcy and then to a discussion of the 

Canadian economy. 
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Section Four: The Ethnology of Bankruptcy Law 

The dichotomy between the words of bankrupt persons and the creditor community, 

as represented in the media, makes sense only with an appreciation of both the legal 

and historical contexts within which they are spoken. Despite all the publicity to the 

contrary, debt default has never been an act rendered in isolation. It is therefore 

necessary to understand the function of debtor and bankruptcy law as it pertains, not 

only to the parties involved, but also to society as a whole. 

The anthropologist, RadclWeBrown (1952, p. 180) gave a definition of the function 

of law as follows: 

The fhnetion of any recurrent activii, such as the punishment of a crime, or a funeral 

ceremony, is the part i t  plays in the social life as a wfiole and therefore the contribution it 

makes to the maintenance of the structural continuity ... Law is a part of the machinery by 

which a certain social structure is maiqtained- 

Bufford (1 994, p. 836) was describing American law and using the word "policy", 

but what he describes, in a twentieth century context, is the function which debtor, and 

later bankruptcy law, has always performed on a. societal level. He explains that 

bankruptcy law performs the function of "preventing a melt down of the economy". The 

American economy would have been completely destroyed in the Great Depression, he 

contends, without the bankruptcy legislation signed by President Hoover: 

One of the unrecognized policies of bankruptcy law is to provide a safety net for the 

national economy.,, It prevents secured creditors from collectiveIy starting a downward 

spiral of foreclosures and bank failures that could result in the failure of the entire 

economy, as it nearly did in 1933, 

In an article entitled "Rehabilitation' and 'Fresh Start': Concepts that Never Weren 

(I 996), J.M. Ferron, Q.C., a bankruptcy court registrar, into whose courtroom I was 

invited as an observer, implies that Canadian legislation is still too dominated by the 

creditor and this undermines the ability of our legislation to facilitate the societal function 

for which it was enacted. 'Current Canadian bankruptcy law embodies two functions, a 

creditororiented collection function and a discharge function.. . It is from the discharge 

that the debtor's rehabilitation and fresh start are said to flow" (p. 36). 
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In Canadian case law 'rehabilitation" of the debtor means removal of debt to 

facilitate economic viability. For example, in: 

Re Crowley, the court said that one of the principle [sic] obj-es of the Act is "to permit 

the rehabilitation of a debtor as a citizen unfettered by past debts..,(Re Crowley (1 985), 

54 C-B.R, ( N S )  303 (NSS-C,) p.305)- In Re Wilson, it is noted that, the Act'is designed 

to relieven the debtor of past debts so that the debtor is permitted "to rehabilitate himself 

and so become a viable economic unit" ( Re Wilson (1980), 35 C-B.R. (N-S-)232 

(OntS.C.[Bkcy] p.234)(in Ferron, 1996, p, 39)- 

Ferron (1 996) argues that Canadian bankruptcy law is not fulfilling its societal 

function. Contrary to the law's stated goals of rehabilitation and a fresh start for the 

debtor, it is not facilitating the return of the debtor to a productive life as a viable 

economic unit and therefore not a burden to society (p. 40). He implies that the 

processes put in place to further the objectives of the law actually act to undermine it. 

"...the objects sought to be achieved by financial counselling may be beyond the 

capabilities of the system put in place to deliver it? (p.41) and exemption laws (for 

example in Ontario) are both too higgardly and obsoleten to allow people to return to 

active participation in the economy (p. 42). 

In this way Ferron's observations connect the economic viability of the debtor to the 

maintenance of the structural continuity of the society as a whole. The logic of enacting 

legislation so as to inhibit the function for which it was supposedly designed is 

understandable only in light of the history of the management of debtor-creditor 

relations. While Tasse et al. (1970, p.1) refer to the history of bankruptcy as the history 

of an "expanding concept", a sampling of creditor-debtor legislation is included here to 

demonstrate how deeply rooted our present attitudes are and how little they have 

actually changed over the past 4,000 years. 

The Necessity of Limiting Creditor Power 

The Code of Hammurabi (approx. 2,000 B.C.) was probably the first example of a 

state codifying its role in the lender-borrower relationship. While being willing to support 

the lender by helping to enforce collection, it laid down very specific limitations on the 

power of the creditor to collect. A creditor. by levying a udistress" or 'pledge" called a 



niputum, could seize a debtor's wife, child or slave if a debt remained unpaid when due, 

but not the debtors' oxen, plough and grain. Those seized were put to work by the 

creditor until the debt was satisfied. Or, the debtor could voluntarily sell a dependent to 

a creditor, though in the case of a wife or child, the servitude could last for a maximum 

three-year period- If the debt was not satisfied, the debtor himselfthen became the 

creditor's bondservant (Driver 8 Miles, 1952) (Tass6, Honsberger, Carigan, 8 Landry, 

1 970) (Sullivan et al., 1989)- 

The creditor's right to seize assets goes back more than 4,000 years. as does the 

concept of three years as a reasonable time for repayment. More significant, though, 

was the realization that having debtors deprived of every asset. and thus incapable of 

contributing to the economy. is disadvantageous to the state. Thus, staying the hand of 

the creditor has always been recognized as a necessity for the state's economic 

viability. 

Other states in the ancient world handled the power relationship between debtor and 

creditor somewhat differently than the Mesopotamians. T h e  moral and cultural origins 

of bankruptcy are found in the biblical jubilees, forgiveness of debt every seven years" 

(Sullivan, Warren, & Westbrook, 1989, p- 4). uWe will forego the crops the seventh year 

and the exaction of every debt? (Nehemiah 1 O:3l). "At the end of every seven years thou 

shalt make a release. And this is the manner of the release: Every creditor that lendeth 

aught unto his neighbour shall release it; he shall not exact it of his neighbour, or of his 

brother; because it is called the Lord's releasen (Deuteronomy 15:l-2). Thus social 

cohesion was maintained through what is probably Western culture's first attempt at 

social welfare law by a debtors' rights system of debt forgiveness. 

In The New Testament, Matthew 18: 23 likens the kingdom of heaven to a king who 

forgives his senrantrs debts. He then punishes the same servant when he does not 

repeat this largesse with his own underlings. On the one hand we have the concept of 

the debtor as deviant, and therefore the legitimate object of censure, but on the other 

hand, the moral superiority of debt forgiveness. 

In ancient Athens, the reforms of Solon were a direct result of the recognition of the 

danger private debt creation posed, and the necessity of debt forgiveness to a state's 
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maintenance of its right to govern. When Solon was elected Archon, or ruler, of Athens 

in 594 BC, the entire peasant class was virtually owned by the new class of mercantile 

capitalists, who held every smallholding in Athens. High interest rates forced the 

peasant farmers off their mortgaged land and into debt slavery to the powerful landed 

gentry. Fearing revolution. Solon devised a more humane code of law in which he 

"cancelled all existing mortgages and debts, released debtors from bondage and made 

illegal those contracts in which a person's liberty was pledged" (TassB et al.. 1970, p. 6). 

Bankruptcy, as we know it, comes from a concept realized very early in our history, that 

the state requires a limitation on its willingness to force its citizens to pay private debts 

(Sullivan et al., 1989)- 

If this were a history of the basic concepts of bankruptcy, we could stop here, even 

before the word was invented. Before the Romans codified their laws, and incidentally, 

reversed previous progress (Tasse et al., 1970) we have documented the themes which 

will be played and replayed to our present time. We have: 

the basics of debt and forgiveness 

the moral duty to pay and the blameworthiness of non-payment 

the organized sale of collateral to pay creditors bounded by the realization that 

debtors deprived of all means of production can never repay 

the legitimacy of pressure application to encourage payment 

the decontextualization of non-payment into a choice rather than a response to 

circumstance 

the morally superior position of the creditor who forgives debt; 

contrition as the appropriate attitude for the debtor 

debt-creation as a by-product of power 

the political need to limit that power in order to maintain economic stability, 

progress and order 

the differential treatment accorded rich and poor debtors 

the time parameters, three and seven years. 
th 

In the middle of the 5 century B.C. the three commissioners sent to Greece to study 

Solon's laws opted for a system of creditors' rights when they codified the Roman laws 
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as the Law of the Twelve Tables. The unpaid creditor could seize his debtor (this 

seizure was known as manus injectio) and imprison him in chains in his home for sixty 

days. Since the debtor remained a Roman citizen, and the owner of his own property 

during this time, his captor had to take him to the market place three times, announcing 

the amount of the debt each time, so that the ransom could be paid. If, at the end of the 

sixty days the creditor was not paid in full, the debtor could be put to death or sold into 

foreign slavery (Buckland, 1963; Tass6 et al., 1970; Aris, 1985; Stewart, 1995). 

If the debtor be insolvent to serve creditors, let his body be cut in pieces on the third 

market day. It may be cut into more or fewer pieces with impunity, Or, if his creditors 

consent to it, let him be sold to foreigners beyond the Tiber. 

Twelve Tables, Table 1 I I, 6(c-450 B.C.)(in Sullivan et a1-, 1989, footnote 20, pc 44)- 

As with the Hammurabic Code, the paterfamilias could lease the services of 

members of his family, a practice known as mancipum. By the end of the Roman 

Republic, the unpaid creditor could still imprison the debtor, or make him work for him in 

lieu of payment, but he could no longer sell him into slavery, or put him to death 

(Buckland, 1963). However, a variation on this custom, the seizing of the corpse of the 

defaulting debtor to enforce payment from the heirs, existed into the twentieth century 

and some American states have health and safety regulations prohibiting this practice 

(Radin, in Countryman, 1983, p. 810). 

The Roman equivalent of bankruptcy proceedings developed at the end of the 

Republic when, venditio b o n o m  established a link between the assets and the 

liabilities of a person, in effect seizing the property of the debtor rather than the debtor 

himself (Buckland, 1963). By the time of Augustus, the debtor could make a cessio 

b o n o m ,  that is, surrender all he owned to his creditors. Three centuries later this 

option was not available to debtors who had squandered their property or concealed it 

from their creditors. According to the imperial ordinance of the year 379, this procedure 

was allowed only when the debtor's insolvency was due to an act of God (Tasse et al., 

1970), 

The English word "bankruptc)r is derived from the combination of two words of Latin 

origin, banca or banquette 'a stand or bench or bankn and rotta or tupta or oute "to 
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break", and refers to the custom whereby creditors could smash the benches and stalls 

of merchants, tradesmen or artisans who did not pay their debts. This gave the creditor 

an opportunity for vengeance and prevented the debtorfmm committing an 'act of 

bankruptcy" that is, absconding and setting up shop elsewhere, debt free (Tremaine. 

1 938; Tasse et al., 1970; Aris, 1985; Delaney, 1992; Stewart, 1995; Ryan, 1996). 

Deviancy and Power 

Where the debtor is at the mercy of the creditor, with only the state's interests acting 

as any form of intervention, the deviancy of nongayment is axiomatic. Nowhere. 

though. is the social construction of deviancy more evident than on those rare 

occasions when the debtor is the more powerhrl. The moral duty to pay disappeared 

and the rights of the creditor became irrelevant if the relative power of the parties was 

inverted, as in the case where the debtors were Royalty and the creditors were 

vulnerable (Stewart, 1995, p.18). For centuries the kings of England, France and Spain 

borrowed money from the Jews, since Christian doctrine forbade the extraction of 

interest as unclean and ungodly (Deuteronomy 23: 19-20; Ezekial 18:13). An occasional 

pogrom solved the problem when debts became unmanageable. Henry the Third of 

England limited interest to a maximum of two pence per pound per week (43% per 

annum) but his son. Edward the First. found it more expedient to turn the concept of an 

"act of bankruptcy" on its head and expelled all the Jews in England in 1290, wiping out 

all his debts in the process (Stewart, 1995). 

The Development of English Law 

While the option of banishing one's creditors was not open to less powerful 

Englishmen, flight was not the only alternative, as it was on the continent. The English 

common-law ruling that 'a man's house is his castle allowed English debtors to 'keep 

house', lock themselves inside their homes where creditors were not allowed to enter, 

even if the creditor had a court order for the property" (Delaney, 1992, p. 13). 

"Sanctuary" was also available to the English debtor who could take advantage of laws 

protecting districts of some cities (such as Westminster) from the intrusion of creditors 

and collectors (Tremain, 1 927; Delaney. I 992). 
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When the Lambards, the papal bankers and wool merchants, replaced the Jews as 

royal bankers, their independence and less vulnerable position necessitated one of the 

first insolvency statues, enacted in 1351 (Stewart, 1995). This provided that the 

Company of Lombard Merchants was responsible for the debts of any of its members. 

These statutes were enacted to forestall the practice of fleeing the country to avoid debt 

(Tasse et al., 1970). 

Bankruptcy Law to Protect the Wealthy 

From the very first bankruptcy law enacted in England in 1541 , legislation 

concerning debtors in default has consistently treated the poor, who had no resources 

to protect themselves, to the worst that society could ordain as their punishment. 

Bankruptcy law was initially instituted to protect the wealthy, not the poor, from the 

results of misfortune or risk. By allowing the rich to retain their wealth, it also protected 

them from the negative results meted out to those considered deviant. 

An Act Against Such Person As Do Make Bankrupt was enacted in 1542 during the 

reign of Henry the Eighth (Tass6 et al. 1970; Delaney, 1992; Stewart, 1995) and applied 

to all debtors (DufFy, 1980). The insolvent debtor's property was confiscated by the 

sheriff, sold, and the proceeds divided among his creditors. In 1511 the Act Touching 

Orders for Bankrupts, a retraction from the generosity of the previous law, restricted 

bankruptcy provisions to traders (merchants, those 'in trade* and likely to experience 

risk). As Duw (1 980) points out, the predominant group in the Parliament of 1571, and 

for much of history to come, the landed gentry, was careful to except themselves 

their property from the provisions of bankruptcy. This law was enacted: 

to deal with the growing numbers of debtors who, after craftily obtaining into their hands 

great substance of other men's goods, do suddenly flee to parts unknown, or keep their 

houses, not minding to pay or restore to any of their creditors, their debts and duties, but 

at their wills and pleasures consume the substance obtained by credit of other men, for 

their own pleasure and delicate living, against all reason, equity and good conscience--.. 

(13 Elizabeth 1 c-7,s-1, in Duffy, 1980, p- 284) 

Under this legislation, if a trader committed a fraudulent a d  of bankruptcy, he 

and 

and 

his wife could be seized and questioned under oath, the door to his house broken down 
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and all his goods and land sold- Any fraud on the debtor's part was punishable by 

jailing, pillorying or ear lopping. For those unfortunate enough to be too poor to take 

advantage of these bankruptcy provisions, debtors' prison was established so that they 

could be incarcerated until relatives or friends satisfied the creditors' claims (Tasse et 

al., 1970; Willis, 1986; Stewart. 1995)- 

In 1624, during James the Firsts reign, it was understood that many debtors 

committed fraud only to avoid the bankruptcy process and its penalties, and that many 

debtors were victims of misfortune (Duffy, 1980). But, "while either premise might have 

justified leniency", if was felt that the commissioners' investigatike and punitive authority 

should be strengthened and the laws 'beneficially construed and expounded for the aid, 

help and relief of the creditors ..." (21 James 1 c.1 9,ss-1, in Duffy, 1980, p. 285). 

Protection for the wealthy was further enhanced by this legislation since the property 

of "noblemen, gentlemen and persons of quality, no ways bred up to trade and 

merchandizen was protected from seizure or sale in bankruptcy if any of them decided 

to Wrt with commerce" (Durn, 1980, p. 291)- 

If the creditors did have debtors imprisoned they were not responsible for their 

support (Countryman, 1983, p. 81 1)- English law might have had a certain grudging 

"compassionn for the trader, but not for the poor. Justice Sir Robert Hyde wrote: 

If a man be taken in execution, and lie in prison for debt, neither the plaintiff, at 

whose suit he is arrested, nor the sheriff who took him, is bound to find him meat, drink or 

clothes; but he must live on his own. or on the charity of others; and if no man will relieve 

him, let him die in the name of God, says the law; and so say I- 

(Man by v, Scott, Mod 124,132.86 Eng- Rep. 78 t (1 659) ( in Delaney, 1992; Coleman, 

1 974; Countryman, 1983; Stewart, 1995)- 

Bankruptcy did not yet include discharge (forgiveness of debt or rehabilitation). 

Imprisonment could still result unless all creditors agreed to accept payment from goods 

and property confiscated. If some did and others did not, debtors could lose everything 

they owned and still be imprisoned. Being exempt from bankruptcy law meant that 

persons of means, those who owned property, could elect Capias ad satisfacr'endum, 

that is, imprisonment until either they relinquished their property, or their creditors' 
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desire for revenge was satisfied. Debtors' prison for the poor meant filh, disease, 

torture and stanration (Rock. 1973; Ark. 1985). 'Means" made prison a form of 

sanctuary. 

A Select Committee Report, 1730. (in Rock, 1973, p. 310) stated that: 

There was social differentiation between the prisons, and there was also social 

differentiation within them. Inmates were stratified on the basis of their wealth: the richest 

paid high rents for attractive accommodation in the 'master's side of a prison; the 

moderately wealthy paid lower rents for less pleasant rooms in the common side'; and 

the destitute or poor lived in the 'charity wards'- Some prisons were able to offer affluent 

debtors complete fieedom- The Fleet and Queen's bench were surrounded by areas 

known as the 'rules' in which prisoners could live on a permanent or daily basis, 

unmolested by their creditors. 

On March 193 706, during the reign of Queen Anne, parliament passed legislation 

transforming bankruptcy from a collection to a settlement process (McCoid, 11, 1 996. p. 

163). Up until this time, bankruptcy had been a creditor's collection remedy only. 

enforced and bounded by the state. Since the mid seventeenth century, however. there 

had been a period of rapid commercial growth which enabled the amassing of immense 

fortunes, based on trade and manufacture, as opposed to land, the more traditional 

basis of wealth. Fortunes based on trade and manufacture though were more 

vulnerable to devastation through historical events or natural disasters. Since one 

failure could affect the wealth of others, it was a mutual need for protection which 

created the demand for bankruptcy law containing concessions to the debtor (McCoid, If. 

pp. 165-1 67). The impracticality of previous legislation, containing no encouragement to 

co-operate with creditors, brought about the concept of rehabilitation or forgiveness of 

debt. Statutes for the relief of honest bankrupts were enacted because it was realized 

that a law which was (Duffy, 1980, p. 287): 

... all Penalty and no Reward was self defeating: by compelling bankrupts to relinquish all 

property to some creditors and then exposing them to perpetual imprisonment by others, 

it encouraged evasion even by traders who would otherwise be willing to co-operate 

The reforms meant that a debtor could keep necessary family wearing apparel and 

5% of his estate, not to exceed 200 pounds. If debtors honestly turned over all of their 

estate and made a full disclosure of their affairs, they could be discharged from any 
- 
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remaining debts, as long as they had not given their money to relatives. that is. in a 

marriage settlement for a child. or had had gambling losses of more than 100 pounds in 

the previous year (Countryman, 1983, p. 812; McCoid 11, 1996, p.167). 

It is interesting to compare these statutes with the Execution Act R.S.O. 1980, c-146 

in Ontario which governs what the creditors can not s e e  necessary and ordinary 

wearing apparel, not exceeding $1.000 in value and household furniture. utensils, 

equipment, food, fuel. tools and instruments, not exceeding $2,000 in value. 

Misfortune, as it was applied to bankruptcy, had a very specific meaning, and traders 

and merchants were the only sector of society thought susceptible since their activities 

constituted risk and required credit- The use of credit was condemned and bankruptcy 

was denied to all others. Sir William Blackstone, commenting on the Law of England in 

1776, said of bankruptcy: 

The Laws of England...providing at once against the inhumanity of the creditor, who 

is not suffered to confine an honest bankrupt after his effects are delivered up; and at the 

same time taking care that all his just debts shall be paid; so far as the effects will extend- 

But still they are cautious of encouraging prodigality and extravagance by indulgence to 

debtors; and therefore they allow the benefit of the laws of bankruptcy to none but actual 

traders; since that set of men are, generally speaking, the only persons liable to 

accidental losses, and to an inability of paying their debts, without any fault of their own- 

If persons in other situations of life run in debt without the power of payment, they must 

take the consequences of their indiscretion, even though they may meet with sudden 

accidents that may reduce their fortunes: for the law holds it to be unjustifiable practice, 

for any person but a tradesman to encumber himself with debts of any considerable 

value. If a gentleman, or one in a liberal profession, at a time of contracting his debts, has 

a sufficient fund to pay them, the delay of payment is a species of dishonesty, and a 

temporary injustice to his creditor and if, at such time, he has no sufficient fund, the 

dishonesty and the injustice is the greater- He cannot therefore, murmur, if he suffers the 

punishment which he has voluntarily drawn upon himself, But in mercantile transactions, 

the case is far otherwise. Trade cannot be carried on without mutual credit on both sides: 

the contracting of debt is therefore here not only justifiable, but necessary, And if by 

accidental calamities, as by the loss of a ship in a tempest, the failure of brother traders. 

or by the non-payment of persons out of trade, a merchant or tradesman becomes 

incapable of discharging his own debts, it is his misfortune and not his fault. To the 

misfortunes, therefore, of debtors, the law had given a compassionate remedy, but 
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denied it to their faults: since at the same time that it provides for the security of 

commerce, by enacthg that every considerable trader may be declared a bankrupt, for 

the benefit of his creditors as well as himself, it has also to discourage extravagance, 

declare that no one shall be capable of being made a bankrupt, but only a trader, nor 

capable of receiving the full benefit of the statutes, but only an industrious trader 
lh 

(Commentaries, 4 ed., Oxford 1766, ppL 4734 in Ta& et al., I 970; DuffL, 1980). 

The language expressing these sentiments may have changed in the last three 

hundred years, but not the concepts themselves. In a 1997 article in me Toronto Star, 

(November 18, p- 03) Konstantinos Georgaras, an analyst with the Office of Consumer 

Affairs, Ottawa, is reported to have said: 

...p eople generally agree that people facing dire financial problems need some sort of 

relief, but wonder about abuse of the system- The question that comes up is, if you make 

it available, how many other people are using it who really shouldn't be using it? 

For non-traders, one of the alternatives to debtors' prison was a modernized 

variation on debt slavery known as indenture. Before 1776 half the white immigration to 

the American colonies came from either voluntary or involuntary indenture: 

"...impecunious Europeans as well as Englishmen bound themselves for a period of 

four or five years' labour in exchange for passage money and subsistencen 

(Countryman, 1983, p. 81 3). Crowding in the debtors' prisons was also eased this way, 

but the period of indenture was longer (Countryman, 1983). 

Debtors' prisons were supposed to aid creditors- An indication of how popular 

imprisonment was, for even the most trifling of sums, is that reforms in 181 3 enabled 

the release of more than 50,000 debtors over the next thirteen years (May, in 

Countryman, 1983). Rock (1973 p. 31 2) points out though that imprisonment seldom 

actually aided creditors but it did improve the lot of the administrators of the prisons by 

creating profits. The two types of prisoner, the rich and poor, were equally unlikely to 

respond in a manner desired by their creditors; the one did not do so by choice, and the 

other through inability. This situation too, is echoed in the present, when creditors 

complain that trustees in bankruptcy advise their clients according to their own 

advantage, rather than the creditors, for example when trustees suggest bankruptcy 
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over making a proposal because the fees are greater for the former and administration 

costs are less for the latter (Godin, personal communication, 1997). 

The force behind changes in bankruptcy statutes has, since their inception, been 

commercial progress and the expansion of wealth, rather than humanity (Tass6 et al., 

1970). It was argued in the 1850s that ?he traditional equation of insolvency and 

recklessness was wholly inappropriate to a society in which extensive credit and 

periodic economic crises made most of the population vulnerable to misfortunem( D m ,  

1980, p. 291). One example of this principle was the invention, in 1855. of limited 

liability which finally overturned the statute, enacted in 1351 , to control the Lombards 

(Stewart, 1995). 

The nineteenth century English parliament broadened the occupational scope of 

bankruptcy legislation and finally took note of the obvious fact that perpetual liability was 

counterproductive (DuQ, 1 980). It also broadened the categories of assets which could 

be seized by the creditor, and it is this. Rock (1 973) argues, which changed the 

society's attitude towards debtors, 'It is possible that the shift towards a more 

sympathetic definition of debtors was permitted by legislation which enabled creditors to 

seize immovable assetsn. 

Bankruptcy in Canada 

An Act to Provide for the Relief of Bankrupts and the Administration of their Estates 

was passed in 1851 by the Province of Canada. Following the new American idea that a 

debtor could initiate bankruptcy (Delaney, 1992), it allowed a merchant or trader to file a 

declaration that he was 'unable to meet his engagements" and if he 'made full 

disclosure and delivery of all his estate and holdingsn he could be discharged from his 

debt (Stewart, 1995. pp. 26-27). 

The British North America Act (1 867) gave the federal government jurisdiction over 

bankruptcy, the provinces control over property rights, and cancelled the act of 1851. 

The result was that while bankruptcy legislation would be applicable to the whole 

country, each province had the right to determine how it was administered (Stewart, 

1995). 

- - 
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Provincial bankruptcy statutes and practices varied depending on the needs of the 

power structure. The prairies has always had more lenient bankruptcy legislation as an 

incentive to immigration and migration from eastern Canada, for example. even today, 

Westerners can keep equity in their homes and more land than people from Ontario 

(Cumming, 1969). 

The present legislation in Alberta, for example, The Exemptions Act R.S.A. 1980, c. 

E-15, amended in 1984, allows the insolvent debtor in bankruptcy to keep not only 

necessary clothing, but $4,000 in household goods, animals and agricultural produce 

sufficient to provide food for 12 months, repay debts or 1 year's taxes, or to continue 

farming operations for 1 year. Helshe can also keep a tractor or truck. if required for 

business, grain necessary for cultivation, $7,500 worth of tools, the homestead 

occupied by the debtor if not more than one quarter section, the home occupied up to a 

value of $40,000 and a mobile home, if actually occupied up to a value of $20,000. 

The lnsolvent Act of 1869, followed by the lnsolvent Act of 1875 applied only to 

traders. From 1874 to 1878 there was a serious depression in Canada resulting in many 

commercial failures, so in 1880 the Insolvency Acts Repeal Act was passed. However, it 

became obvious that, without Insolvency legislation, there was no way to administer 

insolvent companies, so in I882 the lnsolvent Banks, Insurance Companies and 

Trading Corporations Act, later known as the Winding-Up Act, was passed (Tassb et al., 
1970). 

Between 1880 and 191 9 there was no federal legislation in Canada to provide 

bankruptcy to individuals, so the provinces had to enact their own legislation. In Ontario 

an Act Respecting Assignments for the benefit of Creditors was passed in 1885. By 

191 7 " there was considerable agitation across the country in support of the enactment 

of a national Bankruptcy Act" and the Canadian Bar Association was commissioned to 

draft the legislation. Meanwhile the Canadian Credit Men's Trust Association retained 

Mr. H.P. Grundy, K.C. to do this work fearing that lawyers would devise a court 

controlled system different from the trustee administered, creditor controlled liquidation 

system then practised in each province (TasB et al., p.16). 
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In 191 8 Mr. Grundy's bill was introduced in the House of Commons as a war 

measure. W e  must be prepared when the war comes to a dose, to be able to handle 

the situation which is bound to arise in this country as a result of the long continued 

struggle and the readjustments which must be madew (Canada, House of Commons 
st th 

Debates, 191 8, 1 Session, 13 Parliament, Vol, 1, p. 206). 

Tasse et al. (1 970) list twelve separate acts and revisions in federal bankruptcy 

legislation between 1869 and 1 949, culminating in the Bankruptcy Act of 1 949, which 

had been introduced in 1946, following another war, and then revised for four years 

before final passage. The revisions on older legislation included an insolvent person's 

ability to make a proposal to his creditors without suffering the stigma of bankruptcy, a 

simplified procedure for estates with assets of $500 or less, automatic application for 

discharge subject to the bankrupt providing to the court evidence that he qualified for it, 

the vesting of a great deal of control in the creditors and inspectors, an increase in the 

remuneration of trustees, to list just a few of the many (p.18). 

Many of the changes and amendments between 1869 and 1949 were necessitated 

by national emergencies. In the "Dirty Thirties" the Canadian government made 

bankruptcy law for the most ancient of reasons. The Farmers' Creditors Arrangement 

Act 1934, for example, was a response to the need to protect farmers from their 

creditors (Cumming , 1 969): 

Whereas in view of the depressed state of agriculture the present indebtedness of many 

farmers is beyond their capacity to pay and whereas it is essential in the interest of the 

Dominion to retain the farmers on the land as efficient producers and for such purpose it 

is necessary to provide means whereby compromise or rearrangement may be effected 

of debts of farmers who are unable to pay- 

The present legislation covering bankruptcy in Canada, the Bankruptcy and 

Insolvency Act (BIA) was enacted in 1992, again the result of years of reports and 

committees and is, rather than new legislation, a series of amendments and revisions to 

what had already existed (Houlden & Morawetz. 1992). The addition of mandatory 

counselling was added 'late in the game, almost as a afterthoughtn, based on creditor 

pressure, and government research (Godin, Stewart, personal communications 1997). 



Ziegel et al. (1 996. p. 24) pointed out to the Senate Committee hearing on Bill C-5. a 

bill to amend the Bankruptcy and Insolvency Act, that mandatory counselling is neither 

applicable to creditors, whose practices contribute to financial difficulties, nor to senior 

executives and directors of bankrupt companies, even where there is clear evidence of 

mismanagement, 

Our latest innovation, mandatory counselling, is just one more example of a very old 

tradition. The fact that misfortune plays a decisive role in debt default and bankruptcy 

has been acknowledged, and systematica\ly ignored, in every piece of bankruptcy 

legislation since 1 541 . 

Section Five: The Canadian Economy 

Proponents of deviancy models of bankruptcy rarely mention the economy. To 're- 

contextualize" bankruptcy it is necessary to understand something of the events in the 

Canadian economy in the last years 50 years. 

Put in the simplest possible terms, the Canadian economy grew steadily from shortly 

after the Second World War until the early 1980s. when there was a recession, which 

lasted until around 1984. The economy then began to recover and expand until the 

early 1990s when it again started to decline, a trend that still continues (Kidd, 1996, pp. 

38-50). 

Debt 

For the purposes of this investigation, the most interesting aspect of our economic 

history is, in effect, what this series of events taught us, and how this has affected our 

relationship to debt. Although consumer credit had been part of the economy of this 

country since the nineteenth century, it was not until after World War Two that it became 

generally available, making credit and debt a part of normal Canadian life (Tass6 et 

al., 1970; Ziegel, 1997). Concomitant with changes in lender policies was a thirty-year 

span of steadily rising wages and salaries that allowed Canadians to borrow against 

future earnings. Calculated in 1994 constant dollars for comparison purposes, the 

average family income was $21,920 in 1 951. In 1 976 this had risen to just over $50.000 
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and has remained there for the past 20 years. In 1994, the average wage was $54.1 53 

(Statistics Canada). 'Borrow-ng at these times allows people to enjoy, today, the 

lifestyle and consumption that a future, higher income would warrant? [Kidd, 1996, p. 

43). When the difficult times hit in the late 1970s and early 1980s we were so 

conditioned, as a nation, to the 'buy now, pay later" lifestyle (Ziegel, 1996; Ferron, 

1996) that instead of cutting back, we just increased our debt load. In 1971 the average 

Canadian family owed $21,036; in 1995 that figure had doubled to $42,919 (Statistics 

Canada, 1994 constant dollars). Being in debt, being in a lot of debt, has become the 

norm in Canada, not the aberrant behaviour of the reddess. Debt-servicing cost the 

average family 90% of its after tax income in 1996 (Kidd, 1996, p. 43). A more recent 

study by Dun and Bradstreet calculates that the total household debt in Canada in 1998 

works out to 98% of the total disposable family income (reported in The Sunday Sun, 
April 12, 1998, p. 45). In effect, this situation puts many Canadians in the position of the 

"tradersn for whom bankruptcy legislation was initially drafted in the sixteenth century: in 

debt and therefore economically susceptible to misfortune. 

Unemployment 

In 1 947 the national unemployment rate in Canada was 2.2%. The rate has 

fluctuated over the years, reaching an official maximum of nearly 1 3% in 1 982. In 1 996 

it was officially recorded at 9.9% and in 1997 at 9.7% (Statistics, Canada, various 

years). As with the official bankruptcy rates, the official unemployment rates do not 

capture the whole story. For example, people who have left the unemployment rolls in 

the last twenty years have done so, not because they have found the full-time, 

permanent jobs with pensions and benefits that were the norm in previous years, but 

because they have found non-standard employment; either part-time, temporary or 

contractual work, or they count themselves as 'self-employed" (Chamberlain, The 

Toronto Star February 8, 1997 p. El) or because they have given up entirely (Kidd, 

1996). The last twenty or so years have been a time when, as a society, we have 

incurred an ever increasing debt load, at the same time as we have had less capability 

to provide opportunities for access to the sources of income which enable repayment. 



Debt and Youth Unemployment 

This period has also added a new debtor to the Canadian landscape, the student. A 

combination of higher education becoming essential to enter the job market, higher 

educational costs and spiraling youth unemployment have created a catch022 for 

Canada's youth walker, The Toronto Star, February 7.1998. p. E l  ): 

Young people are told to stay in school longer and get a better education to have a 
better chance of finding a good job during Canada's youth unemployment crisis - 17 per 

cent have no job, The longer students stay in school, however, the more in debt they 

become- Some graduate with student loans of up to $50,000. 

Bankruptcy Rate 

The rate of personal bankruptcies has risen over this period from 1,903 in 1966 to 

nearly 80,000 in 1997 (Industry Canada, 1998). While Ziegel(1997, p. 204) comments 

that "the interplay between unemployment and bankruptcy is complex" and calls for 

more investigation into the relationship between the two, he is able to state with 

assurance that there is a 'Wrong correlation between the growth in consumer credit and 

the number of consumer (personal] bankruptciesn (Ziegel, 1997, p. 204). 

Section Six: The History of a Uniquely Canadian 

Solution 

In 1992 mandatory counselling became part of bankruptcy law (Bankruptcy and 

Insolvency Act, Directive 1 ,s.s.157.1). Certification as an insolvency counsellor has also 

been made mandatory for all persons performing this task as of June 1, 1997. A 

distance education (as defined by Selman, Selrnan. Cooke, & Dampier, 1998. p. 27) 

course is offered at both Ryerson Polytechnic University and the Universite du Quebec 

a Montreal (Forbes Anderson, Brown, Mcgregor, &Wickham 1996/7, p. x). While 

Canada is not the only country in the world to incorporate counselling into the 

bankruptcy process (Huls, 1993), it is, to date, the only country where such counselling 

reflects the concept of the debtor as a deviant person, in need of remediation rather 

than information. Consistent with Directive 1 R2 (1 994, p. I), insolvency counsellors, on 
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the strength of reading a fifty page chapter on counselling, and passing a true1 false 

test, are given the power to make referrals to community resources for such problems 

as alcoholism, family problems and mental illness. 

An understanding of the logic of both the imposition of educational and medical 

solutions on financial situations, and the representation of negative stereotypes dating 

back to the middle ages as 'innovationn, is found in the work of William Ryan (1 971 ). 

Blaming the Victim is a process whereby inappropriate educational solutions, designed 

by the well meaning, without consultation or input from the prospective learner, are 

applied to situations that a powerful sector of society deems problematic. Ultimately the 

only real beneficiaries of these 'solutionsn are those who are not themselves 

experiencing the problem (pp. 8 -1 0). The development of mandatory counselling for 

bankrupt persons in Canada repeats this pattern exactly- 

Savage Discovery 

The first step in Ryan's model, which he refers to as 'savage discovery" (p. 9), 

requires studying a group that has been designated a problem. This makes the 

decision-makers feel that they are doing something positive about a situation that they 

and their portion of society have defined as problematic. As we have seen, the 

declaration of bankruptcy is repeatedly designated in Canada as a problem, as opposed 

to the view of American researchers such as Sullivan, Warren and Westbrook (1989) 

and Caplovitz (1 974), for example, who discussed it in terms of both consumer and 

societal protection. As we have seen, calls for research into those who experience 

personal bankruptcy have appeared regularly, if not frequently, in Canada. 

Savage discovery presupposes that people with problems are udysfunctionalw or 

"different from the rest of usn and then sets out to prove it. The research is designed to 

discover that they are "less competent, less skilled, less knowing, in short, less human" 

(Ryan, 1971, p .9). The literature review in the following chapter will examine in greater 

detail the quality of the information about bankrupt persons, but suffice it to say at 

present that ?he average bankrupt" has been determined to be a mamed, male. 
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unskilled or semi-skilled worker with, at best, a high school education (Houlden. 1966; 

Hira, 1980; Brighton 8 Connidis, 1982). 

Research must be conducted and interpreted to demonstrate that "these people" 

"think in different forms, act in different patterns, cling to ddifferent values, seek different 

goals, and learn different truths ..- to make it possible for us to look at society's problems 

and to attribute their causation to the individual affected-..- This is an ideological 

process, an unintended distortion of reality" (Ryan, 1971, p. 10). 

From their data the researchers on bankruptcy mentioned above made certain 

assumptions about the characters of the people they studied. Brighton and Connidis 

(4 982, p- 34). for example concluded that 

In most cases (at least threequarters or more of the total) bankruptcy was more or less 

directly related to consumer debt--.- about hatf (4g0!) of all reasons listed were directly 

related to mismanagement or excessive consumer credit- 

Further on they explained (p.77): 

There is no doubt that a majority of consumer bankrupts are culpable for permitting their 

financial situation to deteriorate into insolvency- This culpability is related to a lack of 

foresight and of money management ability, and to other deficiencies in life skills and 

resources, which are associated with but not limited, to the lower social classes- 

Personal bankruptcy. then, is seen as a result of values, or the lack of them, 

specifically middle class values. The bankrupt persons were, by definition, understood 

not to have been schooled in the official norm of the middle class commonly referred to 

as the "Protestant Ethicn, '...a life pattern delighting in hard work, frugality, carefully 

planning, budgeting of expenditures, abjuring debt, and constantly foregoing the 

indulgence of the present gain, in order to reap future rewardsn (Miller & Reisrnan, 1968, 

p. 54). Miller and Reisman point out that it is questionable if the middle class ever 

adhered to this credo and suggest that the behaviour of the non-middle class has been 

compared to official norms rather than actual behaviour. 

When Hira (1 981,1982) and Brighton and Connidis (1982) supposedly ascertained 

that bankrupt persons knew very little about credit and that financial mismanagement 

was the root cause of their need to resort to bankruptcy, they concluded that the 
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counselling of bankrupt persons was essential. In each case though, the authors' 

conception of counselling was information on budgeting, credit and general financial 

management. "...these people were in great need of information and education on 

consumer debt and money management" (Him, 1980, p.106). 

Ryan (1 970 p. xi-xv) emphasizes that it is specificaliy the well intentioned who 

engage in the activity of blaming the victim- The economists, lawyers and government 

bureaucrats may have begun the process, but it took the humanitarian, Clare, to 

complete the picture. Walter Clare was described to me as =a kind heart in the face of 

cold hearted bureaucracy" by Joanne Bradley, one of the OfFicial Receivers who 

conducted some of the interviews for CTarers research project in the late lQ8Os. She 

explained, in a telephone conversation in April, 1997, that Mr. Clare was Very kind" and 

had an "almost religious fervour" about including counselling in the bankruptcy process. 

In his article Clare (1 990) explained his motivations (p. 21 0): 

It is my deeply held belief that repeat consumer bankruptcies reflect an inadequacy in our 

bankruptcy system, Too often we miss the opportunity to identify problems or teach new 

skills to people who are having difficulty coping in a tough, complex world. 

Investigative Journalism 

Clare was Deputy Superintendent of Bankruptcy when his article entitled 'Repeat 

Bankruptcies of Consumer Debtorsn was printed in the lnsolvency Bulletin (vol.10, No.2- 

3, Hull Quebec: Bankruptcy Branch. Department of Consumer and Corporate Affairs, 

1 990, pp. 201 -21 0). Only the conclusions of Clare's work were published, without 

reference to numbers of participants, methods of investigation and analysis, or actual 

data. For that reason, it was only after I had seen this work reproduced in the BIA 

Insolvency Counsellor's Qualification Course text book, with the information that it was 

based on interviews with "nearly a thousand" people (Forbes Anderson, Brown, 

McGregor, &Wickham, l996/7, pp.116-117), that I realized that this was being 

designated as researched Ya& and not just personal opinion. It took months to track 

down any information about this study since most of the people who helped conduct it 

were retired or had only vague memories of doing it (Joanne Bradley, Trustee, former 

Official Receiver, personal communication. 1997). 

- 
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Hypotheses in Clare* Study 

Clues to Clare's hypotheses were found in a four page, unpaginated and. 

unfortunately, undated memo which referred to a proposed study to take place =April to 

December of 1988". The memo ends with a request for funds to attend Hazelden for 

three months, ' an accepted world leader in the training of professionals and 

counsellors who work in the field of addictions and with other clients [sic] who suffer 

from compulsive disordersn- In this document Clare expressed his belief that: 

--.a major cause of first time bankruptcy for individuals can be directly linked to a 

compulsive behaviour in a family member (gambling, alcohol, drugs etc-)- It is my further 

belief that repeat bankruptcies are primarily attributable to the same kinds of compulsive 

behaviour in a family member- 

Bankruptcy then is the result of compulsivity, a trait inherited from one's family which 

manifests itself in lack of knowledge, responsibility and forethought as Clare's 1990 

article demonstrates (p. 202): 

Our records show that, within their family of origin, many bankrupts lacked the benefit 

of an effective role model, and consequently did not learn essential financial skills- 

Virtually all consumer bankrupts do not 

know how to handle money or receive reasonable value for the purchases they make; 

understand the concept of credit - how it works and the responsibilities that go with using 

it; 

as a basic minimum, try to balance income against expenses by keeping an informal 

monthly budget 

save small amounts as a hedge against the special expenses, events or emergencies 

that everyone experiences from time to time. 

Methodology of Clam's Study 

The Bankruptcy Cycle, reproduced below, is presumed to be Clare's findings in chart 

form, and is included in the BIA Insolvency Counsellor's textbook (Forbes Anderson, et 

al., pp- 1 16, 1 17). 
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The Banktupt~y Cyde 

Problems with 

Link or no savings 

New relationships 

New problems Sr debts 

Appreciates full r benefits of 
bankruptcy 

Increased 
self-esteem 

Livts within 
financia1 means 

Family budgeting 

Deals with 
other issues 
(relationships, 

Accepts responsibility 
for choices & actions 

Not able to trust anyone 

efuses to admawledge related proMems 

Reproduced with permbbn f m  the Superintendent of B4nknrptqc 
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Actually, a memo written by Clare outlining how his research was conducted indicate 

that his %dingsn antedated his data collection: 

The case studies are based on 45 minute intenrkws of the bankrupt Each bankrupt was given a 

copy of the model 'The Bankruptcy Cycle"and askad to study it for about 10 minutes prior to the 

interview. The interview itself essentially followed the 'model* with the insertion of relevant questions as 

we went along, [emphasis added] 

A further indication that this process did indeed take place as described is available 

in a copy of a court file (655/88), dated April 14, 1988, which was included in the bundle 

of files I received. It contains notes from an interview conducted by an Official Receiver 

in British Columbia. Stapled to these notes is a version of the Bankruptcy Cycle, with 

hand written notations containing the word 'men. 

Clare and the Official Receivers who were involved in data collection for the study 

were conducting what is known as '161 examinationsn. The appropriate section of the 

Bankruptcy and Insolvency Act covering such an activity states, 

Examination of Bankrupts and Others 

(1) Befom a banktuprs discharge, the official mceiver shall, on the attendance of 

the bankrupt, examine the banknrpt under oath with respect to the bankrupt3 

conduct, the causes of the bankruptcy and the disposition of the bankrupt3 

property and shall put to the bankrupt the prescribed question or questions to 

the like effect and such other questions as the official receiver may see fit. 

(2) The official receiver shall make notes of an examination made under 

subsection (1) and shall forwad a copy of the notes to the Superintendent, 

the trustee and the court for deposit therein. 

While the wording of the act seems to give the Official Receiver carte blanche it is 

questionable whether the legislators of the act had intimate family and medical details in 

mind when they wrote it. If the questioning concerns itself with the bankrupt person's 

financial conduct and the financial causes of bankruptcy. then section (2) makes sense 

because financial information is righffully public knowledge in this situation. However, 

since the information collected in this case included medical diagnoses determined by 

the Official Receiver (as Clare's notes did) as well as other information which all other 
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Canadians have the right to hold private, and since participation in the questioning was 

mandatory and was conducted under oath, surely the ethics as well as the methodology 

of this research should be highly suspect. 

While the data collected in the study have not been published, a memo entitled 

"Study in Respect of the Causes of Personal Bankruptcy in Canada" was made 

available to me. The first page contains the information 'For our final report we will have 

completed more than 200 profiles on which our analysis and recommendations will be 

basedn. Attached to this is a copy of the chart, The Bankruptcy Cycle, and notes from 

fifty-five interviews that Clare conducted himself on bankrupt persons residing in 

Ontario. 

Clare's notes contain the original names and addresses, his interpretations and 

medical information on the participants as well as diagnoses determined by himself. 

They record that, in one instance, where he suspected a participant's answer, he 

telephoned a former spouse for verification. The only person who seems to have voiced 

any objection to Clare's line of questioning was the thirtyfirst case in the study. Ms. 31 

who was 24 at the time and about to be married was deemed 'quite uncooperative and 

at one point stated that she would return to the trustee and request that her bankruptcy 

be cancelledn. It seems she had had an 'impaired chargen [ a charge for impaired 

driving] but had sought treatment. She owed $9,000, including $2,000 on student loans. 

She earned $850 per month and paid $500 per month in rent. Clare's interpretation was 

"The bankrupt was irresponsible." 

Problems with Clare's Mefhodology 

Such a research method forces participants to place themselves in the model and 

thus to accept it as legitimate. However there are serious flaws within the model itself, 

not the least of which is the underlying assumption of the pre-eminence of learning 

within the family, a theory which has been refuted elsewhere (Kaufrnan and Zigler, 1987 

in Lamb, 1995). Clare also failed to take the precaution, normally thought axiomatic in 

social science research, of testing his findings against macro data. He presumed his 

assumptions held particular significance for the researched group without comparison to 

the rest of society. Take for example his point about 'living relationships"; he actually 
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comments in two of his interview reports-(to be reviewed in the next chapter) that people 

were in 'living relationships with another person" as if other alternatives existed. The 

incidence of common law relationships has been a growing phenomenon in Canadian 

society, increasing three fold since 1982 (Statistics Canada in The Toronto Star, March 

26, 1997 p. 1 ). Clare's attempts to catalogue distinct characteristics that led to 

bankruptcy actually undermine his point that bankrupt persons are a differentiated 

group. 

The arrow shape of the uCyclen implies that all the life events, problems and feelings 

occur in order, and inexorably- This conception has combined usual maturation events 

such as participation in birth family, obtaining an education, marriage, with what has 

become the norm in financial decisions, that is, using credit and not saving and 

determined that these will lead to financial problems, without the intervention of any 

external event. Employment and health problems are not included until near the end of 

the series, as if insolvency led to unemployment and not the other way around. 

Assumptions about spending are mixed in with the collection process and these are 

intermingled with gambling, drug abuse and medical problems as if connections 

between all, or even any, of these events were established in fact. 

This model mimics conceptions of the disease theory of alcoholism, published by 

addiction focused agencies like Hazelden Inc, where Clare went before conducting his 

research, in which recovery from compulsive behaviours is thought to hinge on 

overcoming shame, denial and the practice of assigning blame to others- Recovery 

models are premised on the inaccuracy of the addicted person's perception of her own 

reality. Recovery then logically stems from trusting those willing to help and accepting 

the concept that the source of all one's problems are personal and that one is solely 

responsible for personal actions. All of these models have their foundation in the twelve 

steps outlined in the Big Book (Alcoholics Anonymous, 1939, 1955, 1976). The whole 

concept is designed to overcome denial by removing all legitimacy from the external 

forces in the life of the addict that she has used to excuse indulgence in addictive 

behaviour. 
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Equating insolvency with addiction, and bankruptcy with Wtting bottom", the point at 

which addicted persons become willing to learn, negates the legitimacy of the insolvent 

person's perception of her own reality. In this way poverty, insolvency, unemployment or 

illness became functions of attitude, independent of economic, social or historic context, 

Clare's concept is not just open to the charge of decontextualization. denying the 

existence and impact of external factors but, by turning insolvency into a disease 

process, is actually guilty of something much more sinister, denying the ability of the 

person to correctly interpret life events, All reasons become excuses, all blame rests 

with the individual, and all problems become strictly a function of the mindr 

Conclusions fmm the Clan, Study 

Clare's wnclusions are found in his article (1 990). They are the material included in 

the model. In a section entitled Twelve Major Factors Leading to Bankruptcy, Clare lists 

eleven reasons. the first of which is uan inadequate family role modelw, followed by 

Wunctional illiteracy" and =early marriages and living relationshipsn. Psychosocial 

descriptions are listed, somewhat confusingly, with consumer decisions such as 

automobile purchases and government supported programs such as student loans. 

He also concludes, " As we learn more, our observations tend to push us towards 

believing that the truly significant issues causing consumer bankruptcy are non- 

financialn (Clare, 1990, p. 202). The article also contained the somewhat remarkable 

sentence, given the fact that bankruptcy legislation is for "honest but unfortunate 

debtorsn; "there will always be the exceptional case where, for example, the debts are 

the result of honest misfortune or an accidenr (p.209). It ends with a sentence 

containing an equally unusual statement that "...exceptional cases do occur 

regularly ..."(p. 210). 

Impact of the Clare Study 

The power of this 'research" over the lives of Canadians should not be 

underestimated by those who dismiss it for its lack of scientific method. Clare's work 

was among the factors which influenced the decision to indude mandatory counselling 

in the 1992 Bankruptcy and Insolvency Act (personal communication B. Godin, vice 
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president, The Bank of Nova Scotia, 1 997). Ms Godin explained that creditors had been 

lobbying for the inclusion of counselling in the bankruptcy process for some time. She 

also informed me that %lare's research into the causes of bankruptcy had greatly 

influenced their thinking". Bankruptcy was then legislated as a failure to learn and 

education became part of the bankruptcy process. The original version of the 

amendment to the Bankruptcy and lnso[vency Act (BIA) made counselling available on 

a voluntary basis ( Bill C-22 s.157.1), but this was changed and the legislation passed 

on November 30,1992, under 9.1 68.1 (1 )(f), made discharge from bankruptcy conditional 

on having received the counselling. The mistake made by the authors of the BIA 

Insolvency Counsellor's textbook, that Clare's model and subsequent report (1990) was 

based on nearly 1,000 interviews (p.116). contrary to Clare's own statement that his 

report was based on 'more than 200 profilesw, clearly indicates that the text authors 

accepted Clare's vision as presented and as authoritative, without investigation as to 

the hypotheses or research methodology upon which it was based. This unquestioning 

acceptance of this work is inexcusable and supplies further evidence of the replication 

of Ryan's Blame the Victimw model. Clare's work has entered the scholarship on 

bankruptcy and has been quoted in a Master of Laws thesis, University of Toronto, 

1992, by Susan Cantlie who cites Clare's article in support of the concept of mandatory 

counselling for persons going through bankruptcy. It was also cited as factual research 

in a presentation by McGregor & Berry at a 1998 conference entitled The 

Contemporary Challenges of Consumer Bankruptcies in a Comparative Context? at the 

University of Toronto. 

Innovations based on the 14* Century 

This unquestioned acceptance of Clare's "findingsn is firmly rooted in the traditional 

assumption that the least successful possess immoral or unlovely characteristics and 

are therefore in need of social control (Gibbs.1981 p. 48). Originally, in Christian and 

post-exilic Hebrew doctrine, poverty had bestowed the highest moral status and the 

rich had been demoted to second class spiritual status. Redefinitions within the Church 

in the 1 4 ~  century not only striped the poor of their former "blessednessn, (Walter. 1970, 

in Waxman, 1978; Hagan, 1984). but also made them the responsibility of the state 
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(Waxman, 1978 p. 73). This coincided with the end of feudalism. so the patron, to whom 

victims of misfortune could previously turn for guaranteed help, disappeared (de 

Schweinh. 1961, in Waxman, p. 72). The land owning classes, losing their control over 

the labour force and being concerned with public order and the maintenance of the 

existing social hierarchy, passed the Poor Laws, not for protection, but control. They 

outlawed poverty, making it a punishable offence and reducing anyone in that condition 

to the status of "not quite humann. By the 1 6 ~  century, hunger was due only to idleness. 

and poverty the result of moral fault (Jordan, 1959). This characterization has persisted 

into the twentieth centu# (Waxman, 1978, pp.72-80). What 'not quite humann looks 

like can found in descriptions of those not in the middle class and repeatedly contains 

the same list of faults (Centres, 1949, p. 443): 

A surprisingly large proportion of people appears to think of the lower dass as a 

rather despicable group- Poor character and low morals, drink, crime, lack of ability, low 

intelligence, shiftlessness, laziness, lack of ambition or motivation, menial labour, etc- all 

indicate the disesteem in which this group is held, 

Doing Something about the Problem 

Having created mythology about the studied group, the second step in 'Blaming the 

Victim" is to create an outlet where public money can be spent to make it look as if 

something positive is being done while at the same time creating jobs or opportunities 

for people who don't have the problem (Ryan, 1970, p.8). 

In the case of bankruptcy, a panel of experts put in place to oversee the counselling 

commissioned Sociometrix Inc. to assess this 'new dimension to the treatment of 

bankrupts" (Roberts & Forde. 1994, p. 1 ). Roberts and Forde conducted research 

involving four survey instruments (p. 2). 1,250 bankrupt persons (p. 3), and 200 trustees 

and private counsellors (p. 3). They submitted KA National Assessment of Bankruptcy 

Counselling Servicesn to the Superintendent of Bankruptcy in 1994, based on 1992 and 

1993 data (p.1). The purpose of the study was to collect a sample of clients of the 

2 This process is well understood and is represented in popular culture. The lyrics "we're depraved on 
acounta we're deprived" ftom West Side Story (Bemstein, Laurents, 1958) sums up the thinking exactly- 
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counselling program mandated by the BIA 1992, and to locate their trustees. A review of 

this research and its companion document wilt be included in the literature review. 

The work of Roberts and Forde (1994) gives further evidence of Ryan's Blame the 

Victim model by documenting the fact that the stereotypes reproduced by Clare (1 990) 

have replaced even previous understandings of the law. The typifications promulgated 

by Clare have transformed the traditional meaning of the words used in the language of 

bankruptcy. Rehabilitation in the Roberts and Forde study is no longer defined as 

"forgiveness of debt". as it had been represented in Canadian case law up until that 

time, as in: 

Re Crowley, 70 permit the rehabilitation of a debtor as a citizen unfettered by past 

debtsn (1 980) or in Re Wilson, where Henry J. stated that the Act 'is designed to relieven 

the debtor of past debts so that the debtor is permitted 70 rehabilitate himself and so 

become a viable economic unit(1985)" (in Ferron. 1996, p- 39). 

Rather, rehabilitation has taken on a new meaning in bankruptcy. and is defined in 

terms of knowledge, productivity and responsibility (Roberts & Forde, 1994, p. 6). 

Knowledge here means what bankrupts know about financial management and what 

difference counselling made on the bankrupt's understanding of the causes leading to 

their bankruptcy. Productivity is defined as Wle ability to avoid bankruptcy in the future 

and keep their financial affairs in good order" and responsibility is defined as "the 

bankrupt's understanding of how his or her bankruptcy affected creditors and the 

bankrupt's willingness to act in a financially responsible manner in the futuren. 

Consistent with Ryan's model, the voice of the establishment. the uninvolved, is well 

represented while the voice of 'honesty and misfortune' (Houlden & Morawetz, 1992). 

for which the legislation is supposedly written, is totally absent. 

Change in Job description 

Legislation prescribing mandatory counselling affects the counsellor as much as the 

"counselledn. In effect, this legislation acted as a mandated job description and pay 

raise for trustees. Both Hira (1982) and Clare (1 990) imply that while some trustees or 

persons performing the functions of a trustee were educating their clients, others were 

not. Roberts and Forde (1994) discovered that even after counselling was mandated, at 
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least 20% of the bankrupt persons did not actually meet the trustee. It would appear that 

in at least 20% of the trustees offices in Canada bankruptcy was a paper signing 

exercise wlh no consultative or educational component whatsoever. f his being the 

case, the gathering of negative typifications about bankrupt persons to prove that they 

need counselling is actually an exercise in both forcing non-performing professionals to 

do a better job and finding a way to justify giving them a pay raise. The trustee's 

negative judgements about counselling may have come from unwillingness on the part 

of some to change their professional practices or it may have come from their 

knowledge that the causes of bankruptcy were more complex than could be dealt with 

by the educational methods mandated to ameliorate them- While Roberts and Forde do 

not pursue this, Ferron (1996) does, in his comment that, "The objectives sought to be 

achieved by financial counselling may be beyond the capabilities of the system put in 

place to deliver it" (p. 41 ). 

Roberts and Forde submitted their report to the Superintendent of Bankruptcy on 

June 13,1994. On December 21,1994, the Counselling Directive, 1 R2. described the 

counselling process exactly to reflect Clare's vision. 

The directive is explicit as to the information to be given, and while it outlines the 

powers of the counsellor, it also removes all discretionary decision making and 

demands documented proof, not of learning, but that teaching has taken place. There 

are to be two, one-hour sessions. The first session has to take place between the lom 
and 6om day after the effective date of bankruptcy or the filing of a consumer proposal, 

and the second session must take place more than 30 days after the first session, but 

not more than 21 0 days af€er the effective date of bankruptcy. 
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The directive stipulated that, consistent with Section 1 57.1 and paragraph 

66. I 3(2)(b) of the Bankruptcy and Insolvency A d  (BIA) counselling shall consist of two 

stages. The First Counselling Stage, "Consumer and Credit Education", is to contain the 

following : 

7 .(I )(a) (i) money management 

(ii) spending and shopping habits 

(iii) warning signs of financial difficulties 

(iv) obtaining and using credit 

With the permission of the participants, this stage can be conducted as a group 

session of up to twenty (s ?(b)). 

The Second Counselling Stage, 'Identification of Road Blocks to Solvency and 

Rehabilitation", is to determine the budgetary and lor non-budgetary causes of 

insolvency or bankruptcy. It is in the second stage that the qualified counsellor is given 

the power, "w-operatively with the bankrupt to develop recommendations and 

alternatives for a financial plan of action which, if appropriate, may include referral for 

specialized counselling to deal with non-budgetary causes of insolvency". To prove that 

counselling has taken place, certificates which must be signed by the participant and 

the qualified counsellor after each session and must be retained by the trustee as part 

of the estate (s. 7(2), s. 8(2)). 

There is no provision in law for flexibility as to the timing or application of 

counselling. Illness, inability, even death do not constitute sufficient excuse to forego 

counselling. Persons who miss counselling, or, in the case of death, their estates, must 

apply to the court, and pay the court costs, in order to obtain a discharge from 

bankruptcy (Sapiro & Meyer, 1997)- 

An explanatory note at the end of Directive 1 R 2 (1994) states that everyone who is 

required to perform the counselling must take a training program to uestablish a level 

playing field as to the skills and qualifications of the individuals who will be providing 

counselling servicesn. This is to &ensure that individual debtors ... will receive 

professional advice from qualified people who will assist them in adopting more 

responsible practices with respect to financial matters and avoiding reoccurrence". 
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Opportunities for the Uninvolved 

The mandated "level playing field" of skills and qualifications became available 

through a course consisting of: a text book, a videocassette or CD- ROM, a help line for 

which a telephone number, fax number, and e-mail address are given and a two hour 

final examination which consists of trueltalse and multiple-choice formats. There is no 

instructional component and the course is presumed to take some 40 hours to complete 

(Forbes Anderson, et. al., 1996, p. x). 

Since insolvency counselling is part of the bankruptcy process, it would be expected 

that the consumers of the course material would be trustees in bankruptcy, and my 

telephone discussion with the admissions department at Ryerson University in 1997 

confirrned that this has been the case, The other predicted target audience for the 

course was credit counsellors, such as those who presently work at Metro Toronto 

Credit Counselling (personal communication, Patricia White, Executive Director, Ontario 

Association of Credit Counselling Services, 1997)- It had been Ms. White's prediction 

that trustees would not want to perform this task themselves, but would pass it on to 

credit counsellors. Ms. White's interpretation was supported by Barbara Godin who 

confirmed this presumption in her interview. Perhaps to accommodate the various 

backgrounds of persons who do credit counselling, there are no educational or 

experiential requirements for the course, the sole entry requirement is the $500 tuition 

fee (personal communication, admissions office, Ryerson University, 1997). 

This would explain the inclusion of a chapter on bankruptcy law and also explain why 

a text offering to teach, 'basic knowledge and skills to be a competent remedial 

Bankruptcy and Insolvency Act (BIA) counsellor" (p. u), makes no provision for either 

skill acquisition or devebpment. This text-based course lacks many of the elements 

normally considered essential to produce such competence. While a video tape with 

some extremely poorly produced skits could possibly pass for demonstration, the 

practice, criticism or feedback, and supervision, normally considered essential in any 

skills development process (MacKeracher, 1997) are entirely absent from the 

curriculum. Credit counselling is not a recognized profession, like accounting, the 

profession of the majority of trustees (personal communication, 
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CIPA, 1 997). Essentially, purchasing the text and passing the exam constitute a 

credentialing process completed by the issuance of a certificate of competence. If not 

the entire object of the exercise, at least one of the results of mandating counselling has 

been to provide credentialing for a group wishing professional status. 

Not only does the course not provide for counselling skills development, but the 

second skill set needed to fulfil the requirements of the directive, assessment and 

referral, are not provided for either. There are a number of elements in the text which 

could prove detrimental to the counselled. Even rudimentary assessment information is 

either absent or if present, misleading. For example, consistent with Clare's original 

vision, alcoholism features prominently in the course. The first case study involves &a 

typical insolvenr whose monthly budget includes $1 50.00 for alcohol. The text suggests 

referral of Mr. Adams for a %drinking problem" on the sole evidence of this expenditure. 

"If the counsellor felt it appropriate, the Adamses may be referred to a community 

agency that deals with issues such as Mike's possible drinking problem" (p16). 

Diagnostic information about alcoholism is available in three forms in the literature 

pertaining to this subject; either by volume, in terms of measured, standard drinks. 

consumed over a measured period of time, as in the work of Sanchez- Craig (1993). or 

in terms of life effects, as in The Big Book published by Alcoholics Anonymous 

(1 939,1955,1976) or through the ~mployee Assistance Programs tradition of work 

performance deficits (Jellinek, 1960; Trice, 1966). For obvious reasons having to do 

with the variable cost of alcoholic beverages, it is never given in dollar amounts. 

Besides, at current prices, if Mr. Adams is drinking either beer or wine ($10.001 bottle) 

the dollar amount given puts his consumption at the rate published as non-problematic 

by the Addiction Research Foundation (1993) and if he shares any at all with his 

spouse, this amount would put him considerably below this level. 

There are many other comments in the text that would similarly lead the prospective 

insolvency counsellor to make inappropriate assessments. For example, in a paragraph 

entitled "Urban versus Rural Living", the statement is made that: 'It is known that urban 

families tend to spend more money than those living in a rural setting" (p.18 1 ). This is 

explained, not in terms of the well established higher cost of living in urban areas 



(Statistics Canada. Low Income Cut Off data. various years), but in terms of i%loseness 

to shopping mallsn which creates a 7endency to spendw which =creeps up over timen(p. 

181 ). Another paragraph entitled 'Illiteracy - Reading between the lines" (p- 21 I), in 

which Statistics Canada (1 990) findings on illiteracy are quoted, ends with the statement 

that, "The findings ... suggest that many Canadians do not appreciate the need to read". 

In another section entitled 'Immigrant Consumersn the prospective counsellor is 

instructed that, some foreign-born Canadians differ permanently from me rest of 

Canadiansn '...due to cultural and background characteristics that cannot or will not be 

overcomen (p. 21 3). The text also contains this statement: '....W relatively low religious 

commitment to a major denomination, according to the 1987 study, could explain why 

someone would want but lack control over their finances" (p. 196). The 1987 study 

appears to be Clare's. Clearly this is just middle class moralizing, bordering on racism, 

masquerading as assessment strategies. 

Just a few of the other questionable aspects of the text include the number of 

instances where it is contradictory in terms of the information it imparts. For example, 

there are statements made, such as the following, contrary to the core premise upon 

which the need for insolvency counselling is founded (p. 1 19): 

Certainly there is an abundance of examples of bankruptcy occurring despite a 

superb ability to manage resources- Some clients are simply victims of circumstances 

beyond their control and must resort to bankruptcy regardless of excellent financial 

management- 

Terms are used without definitions being provided and advice is given without 

criteria for such judgements. A section entitled When to Refer" (p. 73) contains this 

advice: 

Counsellors should refer 

whenever they become aware of the client's emotional, physical, or psycho-social maladjustment 

to financial crisis 

when the client shows clear signs and symptoms of addiction, mental illness, violence, family 

problems, or abuse. 

For all other members of Canadian society, the making of such judgements requires 

long periods of education and special licensing, or in specific instances, expertise 
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gained through personal experience (such as an alcoholic in recovery urging a 

practising alcoholic to attend AA). The Regulated Health Professions Act (1 991) makes 

it very clear that degrees in medicine andl or psychology (subsection 27(2) are required 

to assess mental illness- Whether the assessor is a professional or an amateur with 

knowledge from lived experience, the consequent decision making on the part of the 

client is voluntary, since in neither case can the counsellor impose legal sanctions. This 

is not the case with trustees who are officers of the court. 

Later in this section the authors advise, " the client must always feel that he or she 

has a choice to accept or reject a referral" (p. 73)- This is in a mandatory situation. The 

bankrupt person did not have the right to reject submitting to the counselling in the first 

place. The subtlety of a situation in which a person has to submit to counselling or have 

discharge opposed, where a medical assessment can be made without the person's 

permission, based on an acquaintance of perhaps, at most, one hour's duration, but 

where the advice and urging of the trustee does not have the force of law, in this sole 

instance only, demands considerable sophistication, something the bankrupt person is, 

by the government's own definition, not considered to possess. 

In the sections "Direct referralsn and 'Dealing with a client's reluctancen (p. 73), the 

authors advise that, You must always have the client's signed consent to make a direct 

referral or to contact another service about the client". The text also suggests that if the 

client is reluctant You should spend some time addressing the client's fears and 

concerns about the particular service and dispelling any negative perceptions." The tone 

of the entire text is prescriptive; and there is very little instruction as to how this advice is 

to be carried out. The whole exercise degenerates into farce when suggestions are 

made to video tape or audio tape the sessions (p. 54), and when it is pointed out that 

counselling can be done in groups of twenty (p. 74) or over the telephone (pp. 79.80) if 

the bankrupt person lives in a remote area. 

In the Employee Assistance Program field there is a tradition of amateur assessment 

and referral, based on a model usually used within unionized organizations, in which 

persons chosen from the workforce are trained to act as referral agents (Boyle, 1984). If 

workers wish to confide in these designated referral agents, they can approach them 
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voluntarily and receive information, on a confidential basis. about community resources. 

This model was developed to eliminate any possible power relationship between the two 

parties, and to ensure that any action taken by the counselled was entirely voluntary. It 

is strictly controlled by signed management union contracts. l nstead of describing and 

encouraging the use of this model, the text authors prescribe an older one, designed in 

the 1940s, to cope with the denial, thought to be a constituent part of the disease of 

alcoholism. Consistent with post Second World War management practices, authority 

figures in the workplace could make referrals based on job performance criteria as long 

as the "signed permissionn of the worker was obtained (Jellinek, 1960; Trice, 1966)- 

In a telephone interview conducted on February 4, 1997, Mr. Edward Taylor, a 

lawyer with the Canadian Human Rights Commission informed me that obtaining 

voluntary consent under mandatory conditions is ' at best a contradiction in termsn and 

that, even under voluntary conditions, "a person can not contract out of hislher 

fundamental rightsn. He cited case law, specifically s.c-c-Ontario Human Rights 

Commission versus the Borough of Etobicoke (1982). to explain that persons can not be 

required to contract themselves out of public policy. If this principle is applied to 

insolvency counselling, it would seem that unless counsellors also had the professional 

qualifications and accompanying restrictions which protect all other citizens in Canada 

in a client-counsellor situation, then public policy is not being applied in the case of 

bankrupt persons being assessed and referred, 

A very real power relationship exists between a trustee in bankruptcy and an 

undischarged bankrupt person, and the relationship between the two is not one of 

professional and client (BIA, 1992). The writers of the text continually refer to the person 

being counselled as a %lient", which is not the case. The bankrupt person pays the 

trustee but a trustee is an officer of the court with a mandate to act in the creditor's best 

interests, not the bankrupt person's. It is never explained in the text how the trustee is 

supposed, ethically or cognitively, to change 'bankruptsn into 'clientsn for the two hour 

counselling period and then switch them back again after the counselling sessions. 

One of the skills concomitant to professional counselling is appropriate record 

keeping (Cavanagh, 1982). Normally when a person in Canada gives private 
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information to a professional in a counselling capacity, the confidences disclosed and 

the opinions formed by the counsellor are protected by the codes of ethics of the 

various professional bodies by which counsellors are licensed. For example, The Social 

Work Code of Ethics, Canadian Association of Social Workers, (chapter 5, pp. 14 -1 7, 

January 1994) and The Standards of Professional Conduct, The College of 

Psychologists of Ontario (principle 2, pp.16-17 and principle 7, pp.20-21) contain 

specific regulations for the maintenance of client confidentiality. While the text book 

prescribes copious note taking on the part of the insolvency counsellor (pp.64-66), and 

includes this statement, "Clients should be assured in the interview that what transpires 

between you and the clients will be held as confidential (except as required by law)"(p. 

64), there is no provision for the confidentiality of these notes. The Canadian Insolvency 

Practitioners' Association (CIPA) does not have a set of guidelines for the protection of 

material divulged during insolvency counselling, nor does it have the power to take 

disciplinary measures against any member who does not protect the confidences of a 

bankrupt person (personal communication, N. Kondo, president, CIPA, 1997). The text 

contains the information that all case notes become part of the estate file (p. 65). While 

the text gives examples of notations written in a non-judgmental style and states that 

"...clients have the legal right to see their filesn (p. 65), it does not point out that 

bankruptcy files are a matter of public record and are open to inspection by creditors. 

Needs Assessment Unnecessary 

Since the problem group, the "receivers of the helpn, the 'learners", are never asked 

what they really want or need to leam, the required learning does not take place, the 

"learner doesn't leam" and so the learner is designated as a failure yet again (Ryan, 

1970, pp. 22-25)- 

Consideration of the individual needs of the learner is axiomatic in adult education 

(Kidd, 1959; Brundage 8 MacKeracher, 1981). However when George Redling, the 

Acting Superintendent of Bankruptcy addresses his remarks in the lnsolvency Bulletin 

(1 997) to the 'stakeholdersn in the counselling of bankrupt persons, he does not include 

the people who will receive the counselling in that group. Except for the survey which 

will be presented in a later chapter, there has been no inquiry in Canada as to what 
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bankrupt person's think they need to learn. The leaming needs of bankrupt persons 

have been considered too obvious to require inquiry. Additionally, there has been no 

documentation to suggest that bankrupt persons feel the need for referrals to 

community agencies. There have been a number of studies, however, which indicate 

that insolvent persons do engage in selfdirected leaming as a means of avoiding 

bankruptcy (Hira, 1981, Brighton 8 Connidis, 1982; Schwartz & Anderson, 1998). 

Why Blame the Victim? 

All this activity acts to maintain the status quo and keeps society safe from the 

knowledge that problems which affect a large proportion of society are not 

individualistic, but part of a society-wide problem which will take society-wide changes 

to "curen (Ryan, 1971, pp- 25-29)- 

The simplest answer to why victim blaming takes place is that the system works for 

the powerful and so they do not want to change it (Ryan, 1971, pp19-21); and the 

practice is also psychologically satisfying for the middle class who use it to justify their 

own reluctance to change a system which benefits them (pp. 25-29). Credit granting is a 

very profitable enterprise, 'it has become an indispensable accessory for the sale of 

goods and servicesn, and it has few legal restrictions (Ziegel, 1998, pp. 206-208). 

Collection activities are also very profitable and are conducted with very few restrictions 

(Puckett, 1974; Ziegel, 1998). It is far easier to deem bankruptcy a result of inherited 

irresponsibility than to change the systems in society which create the need for it. 

Brighton and Connidis (1 982) said as much in their study (p.112). 

What then can be done in Canada to reduce the need for consumer insolvents to 

resort to bankruptcy? Little substantial change is possible in the immediate legal system 

so ---reducing the consumer [persanafl bankruptcy rate below a certain magnitude is 

impossible. Controlling economic factors would be the next alternative. On a macroscale, 

however, this would be difficult---It is therefore necessary to look for explanatory 

variables other than the above economic and legal ones to help understand the increase 

in Canadian consumer bankruptcies and permit the suggestion of methods to reduce the 

need for recourse to it. 
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Learning Rights 

Although personal bankruptcy is not a crime, undischarged bankrupt persons have 

fewer rights concerning the education they must receive, at their own expense, than 

either persons charged with a criminal offence or convicted criminals. For example, 

there are a number of casually named educational programs connected with the court 

system, such as the 'Streetlight" program for prostitutes, the =John School" and the 

"SIPS" (Stop Impaired Probationers in Toronto) program. All constitute voluntary parts 

of a system of remedial sentencing, or, pre - trial diversion in-lieuof sentencing, which a 

person, accused under various sections of the criminal code, can use to mitigate or 

avoid sentencing by the courts (Mottram, Metro Toronto Police, personal 

communication, 1998; Concerns Canada, N- Bradshaw, personal communication, 

1998). These programs are paid for by the state and are optional if the person prefers to 

pay the fine, or go to trial, or go to jail, depending on the situation. Even those in 

penitentiaries serving sentences for major crimes are granted the right to refuse 

counselling (Brook, 1997). Our society even considers the educational rights of mothers 

who abuse their children CMom who killed tot refused offer of help", Freed, The Toronto 

Star, April 1 1, 1997), to be more worthy of respect than those of people who go 

bankrupt. In terms of the perceived need for remedial education in our present 

jurisprudential system it seems money trumps life. 
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Outline of the Thesis 

What little research there is on the Canadian experience of personal bankruptcy will 

be reviewed and then compared with research conducted in the United States and 

Australia. Findings will then be compared to material collected by the writer, using a 

qualitative approach, in an effort to test the veracity of the Canadian concept of the 

bankrupt person as a deviant individual in need of remedial counselling. 

The three major research questions are: 

1. How accurate is the information we have about bankrupt persons in Canada? 

2. What is the lived experience of personal bankruptcy? 

3. How appropriate is the Canadian model of counselling mandated for bankrupt 

persons? 
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Chapter Two: Literature Review 

As we have seen, what passes for information about bankrupt persons is often 

speculation based on the particular biases of the commentator, or theoretical models 

based on long held beliefs not supported by any empirical enquiry. The voice of the 

bankrupt person is seldom available in the data. In Canadian research it is absent 

altogether. Mostly what we have is reinterpretation, at best second hand, in many cases 

third. 

Nearly all the information we have has been produced, either under the auspices of, 

or directly by, the Bankruptcy Branch of Industry Canada. For the most part, if we want 

to understand anything about the reality of bankruptcy, we have to look at studies which 

report findings from debt defaulters, because that is often as close as we can get to the 

bankruptcy experience. Much of the material on actual bankrupt persons is not 

published in the usual sense, and is available only through the Superintendent of 

Bankruptcy. Present and former employees of the Bankruptcy Branch, Industry Canada 

as well as members of the Canadian Insolvency Practitioners Association were kind 

enough to hunt through old files for much of this material. 
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Section One: Canadian Literature 

Personal Bankruptcies 

Lloyd W. Hodden, Q. C. 1966 

Mr. Houlden's speech to the Credit Granters Association of Toronto was briefly 

quoted in the introduction. While it is not a report of research findings, it is included here 

because it exemplifies the twin practice of condemning people in bankruptcy for, among 

other things, their 'lack of character" while at the same time acknowledging that such 

remarks are based solely on opinion because, '... the facts are simply not obtainable" 

(p. 217). Mr. Houlden's opinion was solicited by the Credit Granters in 1966 because he 

was the co-author of the primary source of information on Canadian bankruptcy law. 

The third edition of his work, printed in 1996, still holds that position- 

Lloyd Houlden began his remarks with, ". ..debtors often do not have the moral 

courage to tighten their belts and deny themselves luxuries ... With the proper moral 

fibre, I believe many of our present personal bankruptcies could, in time, settle their 

debtsn (p. 21 8). In the very next sentence, he said that provincial law dealing with 

garnishees and wage assignments pushes a debtor into bankruptcy because it is the 

only way to get sufficient money to support his family and employers often use 

garnishees as an excuse to fire the debtor (p. 219). He acknowledges in passing that 

credit is often granted irresponsibly, that debtors are often deliberately given poor 

advice by professionals to obtain a fee, that bankruptcy occurs mostly to the "blue collar 

classn who are 7he least well educated" ... ?he least skilled" ...." their employment is often 

of a seasonal nature etc." (p. 220), and that "60% of our bankrupts would make less 

than $3,000 per yeaf (p. 221). He then goes on to say Yarrners rarely go bankrupt.. . 
because they have a strong sense of responsibility towards payment of their debts" (p- 

220), a statement which, by implication deemed all bankruptcy use as irresponsible. 

He stated that marital difficulties lead to bankruptcy; ' ...p ersons who are not 

responsible enough to make a go of marriage are often irresponsible in other aspects of 

life" (p. 221 ); also 'Married bankrupts have larger families than the general population." 

He then states that 'divorce or separation .-.can lead to an irresponsible attitude both to 
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credit and to the desire to meet outstanding obligationsn (p. 220). And finally, "It would 

be my opinion that the majority of bankrupts have no church affiliation or, if they do, they 

are the free-loaders who do nothing but warm a pew on the occasional Sunday" (p. 

222). Throughout this speech, constant reference is made to the fact that there is no 

data kept on persons who go bankrupt except statistics prepared by The Dominion 

Bureau of Statistics, 

Lloyd Houlden's speech is an example of the practice of presenting positive or at 

least non-blameworthy information about people who have gone bankrupt and then 

drawing conclusions full of condemnation. After telling us people are forced into 

bankruptcy through garnishment, thatthey are often duped by the professionals they 

consult, that they are often poor and uneducated, he then characterizes them as 

irresponsible freeloaders. As the following review will demonstrate. this pattern is 

repeated in research, speeches and articles by professionals in the bankruptcy field in 

Canada. Lofland (1966) refers to this practice as 'biological reconstruction" and explains 

that it is the social need on the part of ?he rest of us" to render the "actor" in a situation 

as consistent, that is, always having been different "There must be a special history 

that specially explains current imputed identity" (pp.150-158). 

The research Houlden called for in 1966 was published in 1982, and although it 

contains thousands of pieces of data supporting the dire predicament that precedes 

bankruptcy, its ultimate conclusions follow the same pattern. 

Consumer Bankrupts in Canada 

J. W. Brighton and J.A. Connidis, 

Consumer and Corporate Affairs, 1982. 

This study was designed to "provide detailed information regarding the 

characteristics and financial circumstances of consumer bankrupts in Canadan (p.7) and 

was based on 1,509 files, 927 of which were processed by trustees and 582 by the 

Federal Insolvency Trustee Agency or FITA. FITA had been established in 1972 to 

make bankruptcy available to those who could not afford the services of a private 

trustee. It was abolished in 1979. 
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Bankruptcy files contain personal statistical data, applicable at the time of filing, so 

these authors were able to provide the reader with a great deal of previously 

uncumpiled data on a national scale. Of the total group, 66% were male. 27% were 

female and 6% were classified as joint filers, a designation used in Quebec. At least 

16% had mortgage debt (p. 45). They were young, nearly two-thirds (63%) were under 

the age of 35, compared to 43% of the total adult population age 18 or older (p. 19). The 

majority was married; 19% of the group were either divorced or separated (p. 21) and 

10% was single, compared to 28% of the general population. Contrary to stereotype, 

50% had no dependants, 34% had 2 or 3 dependants and 16% were listed as having 

four or more children. While 10% of the population was in a management or 

professional position in 1977, only 3% of this group was (p. 23). At least 40% were 

unemployed at the time of filing (p. 27) and 4.6% were employed part- time (p. 28). 

While no data were available on education, nearly 70% of the group were listed in 

unskilled, labourer, or semi-skilled socioeconomic categories (p- 26). 

Since they were using bankruptcy files, these researchers were able to compile 

detailed, accurate information on debt and assets- The median indebtedness was 

$1 0,865 (p. 43) and the median total of assets was $400 (p. 56). Of the FlTA files, 22% 

owed less than $5,000, compared to 7% of the private trustee files; 57% of the entire 

group owed less than $1 2,000 (p. 40). In terms of assets, 53% of the total group had 

less than $500 in assets and one quarter had no assets of value (p. 56). One interesting 

fact they discovered was that, on a regional basis, Pacific filers had thirteen times the 

assets owned by Atlantic filers (p. 66). 

Most of the money was owed to finance and acceptance companies; 74% owed at 

least one debt to this source and 37% owed two while 61% of the sample owed 

chartered banks, 30% owed money on a bank credit cards and 46% owed department 

stores (p. 51). 

The conclusions Brighton and Connidis draw from the quantitative data they present 

are that, "Consumer bankruptcy is very much a phenomenon associated with the 

working classn (p. 24). More than half the people who filed with a trustee and 93% of 
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those who filed through FlTA had incomes of less than $10,000. The modal income for 

FlTA filers was $5.000-$5,999 (p. 31). 

Consumer bankrupts do not fit the stereotype of 'high rollers walking away from their 

debts' (p. 76)- "The amount of indebtedness is not extremely high in comparison to 

other families in similar stages of the family life cycle, but the value of assets is typically 

very low. With even $300-$400 to apply to their debts. these people could remain 

solventn (p, 43)- 

Therefore, initially, their quantitative data supports, if not a positive picture of the 

bankrupt person, at least a non~ondemnatory view, and their findings lead the reader 

to expect ultimate conclusions supportive of that perspective. Then they proceed to 

include their interpretation of some uqualitativew research conducted as part of the legal 

bankruptcy process itself, and their ultimate conclusions prove to be the reverse of their 

initial ones. In fact, they repeat the economic model of deviancy as their final remarks. 

Qualitative Research 

These researchers did not conduct their own interviews, but rather, found, in I, 171 

of the files (p. 33) a dccument entitled 'Gusstms put to W e  Dankrq~t by the Official . 
Receiver" (p. 31). These documents must have contained interview notes as to the 

causes of bankruptcy because the analysis of these documents is presented as a list 

entitled "First reason givenw (p. 33). The five categories used in the list include: Health1 

misfortune (1 68 or 14.3%). unemployment (1 79 or 15.2%). business related (1 68 or 

14.3%), maritallfamily problems (80 or 6.8%) and consumer debt (576 or 49.2%). Within 

the last group, 88 persons were considered to lack budgeting andlor money 

management skills. 

From this reanalyzed data the authors conclude that three quarters of all 

bankruptcies were related to consumer debt and that half were caused by 

mismanagement (p. 34) emanating from deficiencies in life skills (p. 77). 
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Their conclusions were framed carefully to absohre the credit industry. While they 

concluded that (p. 77): 

--.credit grantors in general must bear most of the responsibility for consumer 

insolvency,,,the dramatic increase over the years in consumer credit outstanding in 

Canada.-,also indicates the willingness of credit grantors to grant ever-increasing . 

amounts of credit 

Then they go on to argue that increased credit availability does not lead to increased 

bankruptcy, contrary to what they call ?he current American view", but rather comes 

from a change in the ''social character of a society" (p. 1 13): 

Bankruptcy is an implicit possible consequence of using credit so that an increase 

use of credit can at least in part be said to be due to a decreased fear of entering 

bankruptcy.-Similarly 'the stigma of bankruptcy' is a phrase used by many authors: 

bankruptcy is said to be increasing because the stigma has decreased. This implies that 

there has been a change in society's character, which is resulting in a higher magnitude 

of consumer bankruptcy- Therefore there is a need to understand what this new 

character is, and discovering more about the characteristics of consumer bankrupts 

should aid in providing this understanding- 

Meta Analysis 

While their statistical data may be presumed to be accurate, the way Brighton and 

Connidis analyzed it is open to question. These authors continued the Bankruptcy 

Branch practice of including small business debt in what they insist upon calling 

consumer bankruptcy. Business debt is not consumer debt, is often of a higher 

magnitude, and tends to skew all figures of income and debt upwards making the 

people in personal bankruptcy appear wealthier and more profligate than they actually 

were. For this reason American researchers such as Sullivan et al. (1989), and Stanley 

and Girth (1971) removed all discernible business debt from their calculations. For 

example, in the Brighton and Connidis (1982) study "14% of the consumer bankruptcies 

were related to the operation of or guarantees for a businessn(p. 32). While indeed 

many people do experience personal bankruptcy because they became involved in 

financing a small business, the inclusion of such debt as %onsumer debt? is misleading 

and inaccurate, 
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The authors did not include people without income in their average salary 

calculations, which would have brought them down considerably (p. 31). They also had 

difficulty with the 11 8 women classified as housewives, excluding them from both the 

socio-economic categories on the one hand and from the list of 'unemployed" on the 

other. Since the issue is not employment. per se, but wage income, their inclusion in the 

list of unemployed would have increased the number of people going into bankruptcy 

without wage income by over 7%. 

Data from interviews conducted by the Official Receivers is included with this 

reservation (p, 32): 

Bankruptcy Branch officials have noted that the information must be read with 

caution since the answers are clearly related to how it was interpreted by the consumer 

bankrupt, the interviewing skills of  the various Official Receivers and the amount of 

interpretation in recording the information, 

Clare (undated) in a memo concerning his own research gave a succinct description 

of an Official Receiver's mandate, "Official Receivers are qualified in accounting, law, 

business, finance.-.. and are mandated to detect and prosecute criminal influence in 

commercial insolvency". Such a perspective could not avoid influencing their interview 

methods and the way they interpreted data- 

Although it is apparent that a number of questions were 'put to the bankrupt by the 

Official Receiver" (p. 14), only one of these questions, What are the causes of your 

bankruptcy? (p. 32), and none of the answers, is actually reported by Brighton and 

Connidis. While the authors tell us that 'slightly more than half the sample (784 of 1509) 

also listed a second reason, and about 10% of the total listed a thirdn all the reasons 

given were kollapsed into 5 general categories" (p. 32). Readers are not informed as to 

how this process was achieved. No quotes are given. The reader can make no 

judgement as to the fairness or appropriateness of the categories. The authors do not 

acknowledge the effect of multiple stresses; the financial impact of a combination of, for 

example, unemployment and illness is not even considered. 

Nor do their findings from this method always match their statistical data. For 

example, if 40% of the group was unemployed when they filed, and 4.6% had only part- 
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time employment, and 620 of the participants were known to have been in their present 

job for less than a year (p. 30) is it reasonable to conclude that unemployment was a 

factor in only 15% of the bankruptcies? They go on to say that except for business- 

related debts and health-related problems "practically all other consumer bankruptcies 

are more or less directly related to mismanagement andlor excessive consumer debt 

levels* (p. 34). 

Many would find the concept that business-related debt could not be due to 

mismanagement an interesting piece of generosity. Furthermore, a judgement of 

excessive implies a comparison, One supposes the comparison is to income, yet the 

income of quite obviously more than half of the debtors had been interrupted at the time 

of, or prior to, filing and we are not told whether the uexcess" was a debt to income ratio 

prior to, or during, unemployment. Obviously a debt load manageable with a steady 

income soon becomes unmanageable and excessive if that income is sharply reduced 

or disappears altogether. 

While the authors have collected a great deal of precise statistical data, their 

conclusions and recommendations seem inaccurately and unwarrantedly extrapolated 

from admittedly questionable interview data. Their conclusions are a series of 

suppositions and value judgements, which reflect a value system and life experience 

not necessarily shared by the participants in the study. For example, unemployment is 

not categorized as a Kmisfortune" but is actually explained as a uchoice". While the 

authors can make data-based statements such as, bankrupt persons tend to come from 

"the lower working class" (p. 24) and are subject to unemployment or seasonal work (p. 

28), they then go on to hypothesize (p. 34): 

The relationship between consumer indebtedness per se and bankruptcy is perhaps 

less direct where 'unemployment" or 'marital / family problems* was the first cause listed. 

In some cases however the person may have lost or given up the job for reasons closely 

related to indebtedness- These reasons could include a deliberate attempt to avoid 

paying bills through quitting the job and then declaring bankruptcy. 

They offer no proof for this supposition and do not define "some". 
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Decontexfualization 

That the authors have decontexhralized bankruptcy is obvious fram their omissions. 

Even though income figures are very low in the studied group, the word poverty is never 

used and the poverty level or, as Statistics Canada phrases it now, the 'low income cut 

off for the year 1977 is not quoted. The govemment's legislated inability to negotiate 

over income tax debt is not mentioned. The unemployment picture is distorted. Debt to 

income ratios are not determined. The effect of bureaucratization and urbanization on 

collection practices remains und iscussed. In their scenario, the need to declare 

bankruptcy is a matter of 'lifestylen (p. 77) and therefore choice, Their suppositions 

place them squarely within the deviancy model of bankruptcy. People act excessively 

because they know bankruptcy is there to help them out (p. 11 3) and they need 

counselling (p. 72). They make this assessment even though they have little evidence 

about knowledge or attitudes prior to bankruptcy. They do tell us that 96% of the FlTA 

filers went to the program on somebody else's recommendation, but do not draw any 

conclusions from this about how much these people might have known in order to 'plan 

their bankruptcym- 

It is ironic that putting the data collected by Brighton and Connidis back into the 

context from which it was taken creates a very sound argument against their 

conclusions. The closest date for which Statistics Canada has published data on "Low 

income cut off levelsn is for the year 1980, three years after the study in question. 

However only three years later a family of four whose income was $1 5,966 was 

considered to be in "straitened circumstancesn because it needed more than 50% of its 

income to provide itself with the basic necessities of shelter, food and clothing. Brighton 

and Connidis qualify their income data by admitting that it is not very accurate, but they 

state the average gross income of those who filed bankruptcy in 1977 was between 

$8.31 1 and $1 1,418 (p. 29). Even with their stated deviation of around $4,500, this still 

puts the majority of bankrupt persons well below the government's minimum income 

level for "straitened" circumstances. Add an unemployment experience of st least 40% 

and the construction of bankruptcy as a choice made by the irresponsible because the 

stigma against bankruptcy has declined seems a perversion of logic, just another 

example of what Ramsay (1996) has referred to as 'middle class moralizingn. 
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A Sociodemogtaphic Profile of Consumc~ Bankrupts in Canada 

A National Assessment of Bankruptcy CounseIIing Sewices 

L. W. Roberts and 0. R. Forcle, 1994 

This research was commissioned to assess the effect the newly mandated 

counselling had on the rehabilitation of the bankrupt and was conducted in two parts. 

The sociodemographic profile was compiled by contacting offices of Consumer and 

Corporate Affairs across Canada and instructing staff to select every 1 on bankruptcy file 

and fill out a one page inforrnation sheet covering most of the data normally found there 

(Appendix 1 )- The information was collected in March and April of t994 from 1,250 

bankruptcies filed between November 30,1992 and November 30,1993- 

The assessment of the counselling was developed through four survey instruments. 

The first was a questionnaire mailed to the trustees. The second was a telephone 

interview schedule used to collect inforrnation from a sample of 1.204 bankrupts about 

their experiences in the bankruptcy counselling programme. A total of 356 trustees 

completed and returned surveys, yielding a response rate of 55%. The third instrument 

was another telephone interview schedule in which 179 trustees were surveyed about 

their perceptions of the counselling services provided to particular bankrupts. The final 

instrument was a variation on the third one, and was used to collect inforrnation from 21 

private counsellors (p. i). 

Demographic Findings 

Males made up 61 % of the sample of bankrupt persons and females, 39%. The 

authors point out that this finding is biased somewhat in favour of male filers because 

male attributes were more often reported in joint filings (p.2). People aged 29 or 

younger constituted 21 -3% of the sample and another 37.4% were aged 30 to 39. Only 

3.8% of the sample were over 60. Almost half the group, 42.7 %, was married, 21 -1 % 

were designated as common-law, 6.6% were single (never married), 27.8% were either 

divorced or separated while 1.5% were widowed (p.3). Over half, 57% had no 

dependants under age 16, while 19% had one dependent and 17% had 2.6% had 3 

and only 2% had 4 or more. People with no dependants over 16 accounted for 77% of 

the group and only 1% had 3 or more dependants over 16. 
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Assets and Liabilities 

"The median level of assets of consumer bankrupts in Canada was $2,400. This 

value ranged from zero to $2.2 millionn(pd). The median level of liabilities was $24,300 

and ranged from $377 to $52 million. Eighty-three percent of the group owed financial 

institutions and 79% had credit card debt Other creditors included government 

agencies (67%), individuals (32%) and other (47 %) (p.6). 

Income 

The median monthly income was $1,089 and ranged from zero to $49.000 per 

month. The median family income was marginally higher at $1,460 and also ranged 

from zero to $49.000 per month (p.9). "...the tendency is towards low incomes" (p.9). 

Even though the inclusion of the $49,000 a month would distort the picture of income 

levels, it could not affect the information that 22% of the group reported no personal 

monthly income and 6% reported no family income (p.9). 

Occupational Status and Education 

Neither occupational status nor education is available in a bankruptcy file, so had to 

be gathered as part of the telephone survey which followed the initial file research. 

Semi-skilled and labourer designations accounted for 53.3% of the group while 3.4 % 

was listed as selfemployed professionals or employed professionals. While 2% did not 

finish public school, 27.6% had a high school education and 0.1% had a doctorate. 
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Cornparing the two sfudi8s 

If we compare the data compiled in the two studies we find that, in terms of the 

profile of the people who experience bankruptcy, very little had changed from 1977 to 

1993. 

Year Data Created 

Gender 

Age 
Marital Status 

Dependants 

Employment Status 

Education 

Assets 

Liabilities 

Income 

Creditors 

1977 1993 

27% Female 39% Female 

61 % Male 

63% under 35 

19% divorced or 

separated 

50% none 

70% un or semi skilled 

3% management or 

professional 

Unknown 

Median $400.00 

Median $10,865 

($28,683.60 in 1996 

 dollar^)^ 
Most less than $10,000 

($26,400 -00) 

Financial lnstitutions 

58.7% under 40 

27.8% divorced or 

separated 

57% none under 16 

53.3% un or semi skilled 

4% management or 

professional 

57.5%high school or less 

Median $2,400 

Median $24,300 

($25,272.00) 

Median $1 3,068 

($1 3,590.72) 

Financial Institutions 

When two of the factors, liabilities and income, are converted to 1996 dollars, it 

becomes obvious that, contrary to all the stereotypes over the 17 years, bankrupt 

persons owed slightly less in 1993 than they did in 1977 while earning less money. This 

Calculated using the Canadian Global Almanac (Colombo, 1997, p. 236) 
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would seem to indicate that bankrupt persons are actually poorer in 1993 than they 

were in 1977, 

In terms of social factors it would appear that the age levels have remained the 

same, more women are declaring bankruptcy in the nineties, and that broken marriages 

are an increasing factor in this phenomenon. It seems that people with few educational 

and economic resources are consistently the ones who experience overwhelming 

financial difficulties- 

Meta Analysis of Sociodemographic Profile 

As Forde and Roberts relied on bankruptcy files for their study, and confined their 

interviews to questions about insolvency counselling, it is difficult to determine whether 

business liability has also been included in their data. Their inclusion of a $5,000,000 

liability suggests that their sample was also contaminated by small business debt, which 

of course tends to be of a larger magnitude than individual consumer debt. They also do 

not specify how many participants were unemployed. Bankruptcy files do not capture 

this information welf, so it is difficult to obtain from this source- 

A National Assessment of Bankmptcy Counselling Sewices 

In total, 1,204 bankrupt persons were asked 47 questions- The format used in most 

was a forced choice question with four or five possible answers for example: "In your 

opinion what effect did counselling have on your ability to avoid future bankruptcy? 

Would you say: Extensive effect. considerable, moderate, little, or no effect, don't know" 

(question number 39, p.10)- 

This kind of questioning presupposes that the cause of the bankruptcy was 

controllable by the bankrupt person, so 'It depends* is not a possible answer. Logic 

would suggest that the reason for the bankruptcy would determine how amenable it 

would be to financial counselling- For example, i f  the bankruptcy was mused by job 

loss, or illness, one might question how that would be impacted by financial counselling. 

Certainly financial inability would seem the circumstance most likely ameliorated by 

financial counselling. 
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The sample comprised people who had gone bankrupt between November 30,1992 

and November 30,1993. The report was submitted in June 1994. The time lapse 

between the day an assignment in bankruptcy is filed, and the final discharge can be 

obtained, is a minimum of nine months. This means that some portion of those 

questioned were undischarged. Since the questioning centred around their perception 

of the usefulness of the counselling they had received, the fact that they were 

u nd ischarged might lead one to question the interviewees' perceptions of their 

vulnerability and how their answers might be coloured by this perception. There were no 

data gathered as to whether those interviewed had received their discharge or not. 

The findings of this research raise questions about the efficacy of counselling. While 

the researchers were obviously pleased to report that M60% of the bankrupts responded 

that the counselling was very useful and another 30% reported it was 'moderately 

useful' (p. 18), the people who performed the counselling did not agree. As already 

noted in the introduction of the present study (p. 3), there was a lot of discrepancy 

between the perceptions of the counsellors and the counselled. 

It seems that the only thing the two really agreed on was where the counselling took 

place, with over 75% of both parties 'konectly identifying the session as being 

conducted in the trustee's officew (p. 19). There was only 45% agreement between 

bankrupts and trustees about who conducted the first two counselling sessions, ' ... the 

factor which contributed to this rate of agreement was bankrupt's not distinguishing 

between a %usteen and "someone in the trustee's officen (p. 19). What such findings 

uncover has a great deal more to do with the way some trustees conduct their business 

than the bankrupt person's capabilities. 

The authors insist that their data are a 'rich source of information for appreciating 

the characteristics of bankrupts and understanding their experiences in bankruptcy 

counselling" (p. 31). While the latter assertion might be defensible, the former is not. 

Only demographic data are presented, but these are not the ''characteristicsn upon 

which the need for counselling was founded. 

There is one question asked of the bankrupt persons that sheds a great deal of light 

on their knowledge level. It is a question which also addresses the conflict of interest 
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issue in terms of counselling. Question 35 was 'During your counselling who [sic] did 

you feel the trustee was working for? You, your creditors, equally for you and your 

creditors, not sure, don't know." The researchers reported that Yorty one percent of the 

bankrupt persons believe that trustees are working for their interests (rather than their 

creditors) during counselling, while 62 percent believe that independent counsellors are 

working for their interests" (p, iii). 

While this may be used as an argument to support the use of independent 

counsellors, the fact remains that all trustees are mandated by law to work for creditors; 

and ail information from counselling sessions must be submitted to trustees. This is 

evidence that, for whatever reason, the bankrupt persons did not understand the 

bankruptcy process and their vulnerability in the counselling. 

An Empirical Study of Canadians Seeking Personal Bankruptcy Protection 

S. Schwartz and L. Anderson, 

School of Public Admritistration, Carlton Universitty, 1998 

The latest research into the bankruptcy phenomenon was conducted in two parts in 

April, May and June of 1997 by COMPAS - Carlton Opinion Marketing and Public Affairs 

Survey Inc. Two thousand surveys were sent to various trustees across the country for 

distribution to those seeking the advice of the trustees. This survey garnered I ,018 

respondents. The second group was made up of 180 debton who had approached a 

credit counselling senrice. 

Both survey instruments consisted of: a letter explaining that this research was being 

conducted on behalf of Industry Canada, and was =designed to better understand 

issues related to personal insolvency"; and a two page questionnaire. In the case of the 

trustee survey, the questionnaires were attached to the Statement of Affairs which must 

be filled out to initiate the bankruptcy process (p. 7). The surveys completed by those 

seeking credit counselling were returned with copies of the information forms filled out 

at the counselling agency (p. 78). 

The most notable demographic data that these researchers uncovered was that 53% 

of those completing the trustee survey had had some education beyond high school and 
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more than one quarter had earned some form of post secondary degree (p.5). They 

also found that 15 % of the group were single parents (p- 5)- Both these findings mark a 

considerable change from those of previous Canadian studies. The fact that one quarter 

of the people consulting a trustee in 1997 had student loans means the population 

needing bankruptcy has changed, at least in the amount of formal education to which it 

has been exposed, This would bring into question the role of illiteracy and the picture, 

painted in previous studies, of the bankrupt person needing basic information. If 

joblessness is the primary cause of bankruptcy, then the present counselling centred on 

budgeting and counselling for personal problems does not seem congruent with the 

needs of the learner. 

Other stereotypes were also brought into question by these data. Eighty-five percent 

of the persons surveyed were born in Canada or had been living in Canada for more 

than ten yean. The researchers compared these data with immigration statistics on the 

population as a whole and found that their findings corresponded to the general 

population (p. 7). While 84.6% of their sample were employed at the time they were 

surveyed, 57% had received either unemployment insurance or social assistance or 

both in the two years previous (p. 12). The authors conclude that the problem was not 

the finding of work, but the finding of steady and remunerative work (p. 1 1). 

Liabilities 

Schwartz and Anderson found that the median number of debts per person was 

seven (p.16). More interesting though, particularly in light of Senator St. Germaine's 

comments, was that 30% had no outstanding credit card debt. While the media 

continually repeats the concept that the high bankruptcy rate results in higher service 

charges, it seems that the creditor who is forcing most of the bankruptcies is not even a 

financial institution. but is, rather, the government. While 47.6 % of the sample had no 

debt to banks, just under 70 % had a liability to some level of govemmenr (p. 17). 

They compared their data to those collected by Brighton and Connidis (1 982) and 

concluded (p. 20): 

Overall, it would seem that individuals seeking personal bankruptcy protection in 

1997 were not much different than those who sought bankruptcy in 1977. They were in 
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severe economic straits with low incomes, poor job prospects and a history of social 

assistance or unemployment insurance receipt, Like the Brighton and Connidis sample, 

the debtors in our sample do not seem to be exploiting bankruptcy laws in order to relieve 

themselves of legitimate debts. 

Schwartz and Anderson compared those seeking bankruptcy with those going to 

credit counselling and found that the former were in much more severe financial 

positions than the latter (p. 80). They also found that those seeking bankruptcy had had 

major problems such as job loss. marital disruption, illness, death in the family as the 

trigger for their enquiries. The credit counselling group, on the other hand, mentioned 

issues related to debt repayment, that is, rude or persistent collection efforts, as their 

reason for seeking help (pp. 80-81 ). The tone of this research report in quite startling in 

comparison with other research about bankrupt persons in Canada. For example, the 

authors state that (p. 13): 

Overall, Canadians facing bankruptcy were not doing very well in terms of income 

and employment. While this seems obvious, it is worth mentioning because of the 

opinion, sometimes expressed, that many bankrupts are not in particularly difficult 

circumstances and are simply taking advantage of bankruptcy laws to avoid repaying 

their debts- 

Schwartz and Anderson's work was first made public on November 18,1997 in an 

article in The Toronto Star entitled 'New suwey finds bankrupts aren't giving up too 

easily" (p. D3). It reported that the major triggering factor for declaring bankruptcy was 

loss of job income, the next was student loans, followed by marital disruption and credit 

cards, the last of sixteen reasons reported was living beyond means. Schwartz was 

quoted as saying that demographics play a large part in the increase in the bankruptcy 

rate, "More Canadians have access to credit, so more of us run into trouble". An 

interesting comparison is made with the Brighton and Connidis (1982) study, referred to 

in the article as the 1977 study, which would indicate that bankrupt persons owe less 

now, than in 1977, contrary to the stereotypes. 'Insolvent individuals are now carrying a 

median debt load of $26,016, compared with an inflation-iidjusted 1977 figure of 

$28,249". Student loans were also compared with 1977 levels in terms of the fact that 

while only 1 % of those declaring bankruptcy in 1977 had a student loan, nearly 25% do 

today. Since 1977 the number of women in bankruptcy has doubled. The article 
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concluded that bankruptcy is a last resort, that virtually everyone took measures to 

avoid it; two thirds cut spending, half re-negotiated debts, 44% consolidated loans, 20% 

took a second job and 19% went to credit counselling for help. 

A most interesting aspect of this newspaper article was that, having reported the 

research findings. the author then thought it necessary to quote Laurie Campbell of 

Credit Counselling Services of Metropolitan Toronto to represent the standard creditor 

viewpoint, and in effect, say the opposite: that bankruptcy has become a crisis; that it is 

too easy; that everyone should go to credit counselling; and that the rest of society has 

to pay if someone declares bankruptcy. "Our interest rates go up. Our bank fees go up. 

she said." 

Data Corroboration in Canada 

Those are the only national studies of bankruptcy in Canada. There was one 

published provincial study that is included below- To obtain further information about the 

need for bankruptcy it was necessary to cast a much wider net. Since debt is by 

definition the precursor of bankruptcy, investigation led to research about debt default 

and wage garnishment. 

An Evaluation of The Small Debtors Program in Manitoba (7987) 

Socio-Economic Characteristics of Families in Bankruptcy (7982) 

Tahira K. Him 

A regional study was conducted in 1978-1 979 by T. Hira, an economist who was 

then teaching in the Department of Family Studies, University of Manitoba- Her study is 

based on data from 146 bankruptcy files from the Small Debtors Program in Manitoba, 

which was designed for insolvent persons who could not afford the $500 to $800 fee for 

the services of a trustee (1981, p.102). From the 146 files. 9 people contacted filled out 

questionnaires and 22 others were interviewed, making a total of 31 participants (1981. 

p.102). Professor Hira found much the same demographic data as the other studies. 

Her participants were mostly urban dwellers (83.6%) mostly male (83.6%) mostly 

Thesis 



married (78.8%). Their average age was 32 years. The one difkrence was that they 

had larger than average families, that is. an average of 3.3 children (1982, pp.27-28)- 

Her data seem to be more wide-ranging than that found by Brighton and Connidis 

(1 982), possibly because files were not the only source of information, and the families 

were contacted post discharge. She interpreted the demographic data as giving 

evidence of vulnerability to becoming overburdened by debt (1 981, p. 103). She found 

that most people investigated bankruptcy on the advice of another person, most usually 

debt counsellors; 54% declared because of extreme pressures from creditors, usually 

finance companies; and 80% expressed positive feelings about the Small Debtor 

Program (1 981, pp. 103-104). She found that, "contrary to what is generally believed", 

the increase in personal bankruptcy was not because people felt less stigma attaches to 

those who declare (1 981, pp.105-106). She also reported that 52% had tried to 

negotiate with creditors prior to bankruptcy but had been unsuccessful (1981 ,p.103). 

While her direct contact with bankrupt persons allowed her to obtain a much more 

detailed picture upon which to draw her conclusions, some of her assessments 

demonstrate how misleading conclusions can be developed when a group is studied in 

isolation by an expert whose specialized knowledge creates misunderstandings. For 

example, she reported that (1981, p, 105): 

..,from the interviews it was apparent that many of the bankrupts were very keen to 

learn more and ' to do the right thing,' but had very limited knowledge about the existing 

credit system. 

She expressed great surprise that many of those interviewed did not know the 

interest rate on their revolving charge accounts and bases her assessment of their 

learning needs on that fact. Her conclusion is drawn without comparison to the rest of 

the population at the time. While no study of general public knowledge about interest 

rates existed in 1 978, a 1997 study demonstrated the possibility that the bankrupt 

persons she studied might not have been all that different in their knowledge of finance 

and credit than their contemporaries. This 1997 study of all Canadians, not just young, 

poor, uneducated ones, found that 58% of credit card holders did not know the interest 

rate on the card they use most often; 62% were unaware of their credit rating and 28% 

did not know the amount of their card's annual fee (American Express Survey, Decima 
- 
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Research, Canadian News Wire. 1997, p.1). While persons in bankruptcy might well 

need financial information, this does not necessarily make them unique, nor does it 

seem reasonable to determine that financial ignorance can be identified as the obvious 

reason for their ending up in bankruptcy. 

Hira concluded that 52.1 % of the group had had to go bankrupt because of lack of 

prudent financial management. Prudence was defined as keeping one's debts to 30% to 

50% of one's income, whereas these individuals had debts in the range of 100% to 

124% of their income (p.30). The average annual income among this group was $5,900. 

which seems to be about half of the amount needed for the minimum basics for a family 

of four (Statistics Canada. 1980). The researcher does not question whether 'prudencen 

is even possible for this group. They owed their money to finance companies and 

banks, professionals in the credit granting business with expertise in credit-worthiness 

assessment, yet the author does not assess the 'imprudencen of the creditor. She does 

comment that the bankrupt persons were most eager to justify the reasons for filing 

bankruptcy, but none of these stories were included in her report, except as compiled 

data to indicate that 12.3% had been unemployed. 23.3% had been ill or had had 

marital problems and 12.3% had had other problems, in which she includes alcoholism, 

business and miscellaneous (1982, p. 30). Considering that most of these people lived 

in very restrictive financial circumstances, does not the fact that so many had 

experienced situations disruptive to income flow, not mitigate against 'imprudence"? 

In terms of learning though, she made a very interesting discovery. She reported 

that the people who made the best recovery after bankruptcy were those who had 

developed good working relationships with the administrators working in the small 

debtor program so that they, ".. .had gained confidence to the extent that all or most 

problems relevant to the bankruptcy were discussed and some steps were taken to 

solve themn (1981, p.105). She concluded that the studied group needed consumer 

debt and money management education. So well they might, but her equation did not 

include at lot of other learning which prolonged interaction with the staff might have 

facilitated. To be fair, this is not the subject of her enquiry. However, bankruptcy is a 

complicated phenomenon that defies simplistic cause and effect assessments and 

conclusions. During a telephone interview with Professor Hira in 1998, she expressed 
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some of these same views herself. She expressed amazement at the stories she heard 

when she had been present during some interviews conducted by Clare in the late 

1 980s (reviewed later in this chapter). Her statement that she was 'blown away" by 

these stories indicates how research techniques and assumptions can create 

unrepresentative pictures of the subjects under enquiry. 

The Pathology of C d i t  Breakdown 

M. Trebiicock and A. Shulman, 1976 

This study included both documentary and interview data on debt defaulters and 

bankrupt persons. The authors compiled a number of regional studies of bankrupt 

persons and persons who had been garnisheed, as well a interview data from The 

Debtor Survey, which they conducted in Montreal in the summer of 1 972. This research 

was designed to obtain demographic data, the reasons for default, and the extent of 

debtor knowledge of legal rights and obligations. The Debtor Survey involved interviews, 

two to three hours in duration, with 11 0 debtors selected at random from court records, 

who had had personal effects seized or wages garnished (p. 420). They supplemented 

their findings with data from The Court File Survey, based on an analysis of 500 closed 

court files, selected at random from the Montreal Provincial Court. 

The authors also included in this article material fram a Universit6 de Montreal study, 

conducted at approximately the same time by the Research Group in Jurimetrics which 

involved 370 debtors and 201 files of debtors in the small debtor's bankruptcy 

programme in Montreal. They also included data from an otherwise unpublished study 

by the Alberta Debtors Assistance Board of 636 current files of debtors in bankruptcy, 

as well as 1974 demographic data from Small Claims Court files in Toronto and 1970- 

71 data from British Columbia of debtors in bankruptcy. Besides debtors, Trebilcock and 

Shulman also interviewed a loan shark, members of the city of Montreal police force, 

and intermediaries in the collection process, in particular collection agents and bailiffs. 

Their report also includes material on the collection practices of the day. 

Thesis 



Findings 

The demographic and debt data in all these studies were similar to those in other 

studies. They were concerned predominantly with young, semiskilled or unskilled 

people who were over their heads in debt- It was the non-census data they collected 

and the conclusions these researchers drew which were significantly different from the 

conclusions of government bureaucrats or economists. For example. the Debtor Survey 

study, the Montreal study and the University of British Columbia (U.B.C.) study probed 

into unemployment, not just at the point of bankruptcy or debt difficulties, but for a 

number of years previous to that time. They found data to the effect that unemployment 

was a factor in the lives of the majority of those studied- For example, the Universite de 

Montreal study found that 34.7% had no job at the time their bankruptcy file was opened 

and 67.6% had experienced unemployment during the three preceding years, most of 

them for more than three months (p. 427). In addition they report that the U.B.C. study 

found that 55% of the people who became involved in the Orderly Payment of Debt 

program (called a 'proposaln in Ontario) in British Columbia had been unemployed 

during the year previous, and 50% of those, for more than six months. 

The authors did not reconfigure this as choice. They did however report the results 

of garnishment laws which had forced people to go on welfare or unemployment 

insurance because the income from these sources had been greater (p- 458): 

.-.we interviewed a woman aged 26 with two small children left by her recently 

deceased common law husband- She had been working as a telephone operator but 

when her wages were garnished she quit and went on weware- She told us bluntly that 

the only realistic employment alternative for her was prostitution (where garnishment 

would be impractical)--- 

They suggested that the solution to the "voluntary" unemployment problem was to 

ensure that the amount a creditor could garnish from wages was calculated so as not to 

reduce the wage earner to an income less than welfare. They construed such decision 

making on the part of the debtor as learning to cope with poverty created by the 

overwhelming power of the creditor. They saw these decisions as 'perfectly rational 

economic calculation on the debtor's part.. . as a response to illiberality" (p. 458). 
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Unlike the previous researchers reviewed, Trebilcock and Shulman uncovered the 

phenomenon of creditor fault, which remained invisible in later studies. In the Debtor 

Survey they found that 10% of the defaults were caused by sellers or lenders who failed 

to live up to their side of an agreement by supplying defecfjve merchandise, or engaging 

in bait and switch sales, of carpets for example. They found in 17.5% of the cases the 

debtor had been unable to locate the creditor, or the debtor did not know that the money 

was owed (p. 440). 

These researchers found that only 15.5% of those interviewed were able but 

unwilling to pay (p. 435). They concluded that for most of the debtors studied, " a 

deficiency of income is the major reason for over-commitment ". They go on to explain 

that (p. 453): 

... the rational use of consumer credit is generally based on fairly rapidly rising 

income expectations where present needs can be financed out of future income. For 

debtors without those expectations the use of credit becomes a form of income 

supplement, which must ultimately erode buying power and create financial distress- 

Trebilcock and Shulman do comment on the uappalling ignorance on the part of 

debtors in distressn (p. 454). Their recommendations, though, were for information 

about agencies which could intercede with the creditor and recommend personal 

bankruptcy if necessary, as well as offering budgeting information, if that was all that 

was needed (p. 454). Their suggestions were for education around debtors' rights and 

facilitating problem solving, as well as the provision of more protection for consumers. 

They also suggested that creditors needed to increase the reliability of their own 

information before credit was granted and that all collection practices be regulated and 

that all violations be legislatively proscribed, not just left to regulation by a state agency 

(as is still the case in 1998). 

Credit Casualties: A Study of Wage Garnishment in Ontario 

T. C. Pucketf, 1978. 

In 1975 a professor from La Tmbe University in Melbourne conducted a study, 

financed by Health and Welfare Canada, based on lengthy interviews with 1 10 people in 

Hamilton, Ontario, who had had a portion of their wages garnisheed by a creditor. 
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Findings 

Puckett found that 30% of the defaulters had completed grade nine or less and 

another 40% had not completed high school. The majority was in blue-collar 

occupations and only one respondent owned a home (pA06). In terms of earnings, 39% 

had a total family income of under $10,000 while another 30% made between $10,000 

and $1 2,000 (p.107). Only 22% were single. Of the mamed portion, 13% had no 

children, 34% had one or two and 25% had three or more. Single parents with one or 

more dependent children accounted for 6% of the group (p.107). They were young; 62% 

were under the age of 30. had few assets, 67% had under $100.00 in liquid assets 

(p-I 07). 

If we compare these findings with the bankruptcy studies. the same picture emerges: 

young people with few educational or economic resources getting into financial 

difficulties. The difference between this study and the Brighton and Connidis (1 982) 

study is that the researcher conducted in-depth personal interviews with the participants 

so the picture assembled from these data, especially in terms of deviancy, were 

markedly different- 

Reasons for Debt Deibult 

The reasons given by those interviewed were divided into four categories: changes 

in life circumstances 49 (44%); imprudence or poor financial management 29 (26%); 

creditor implicated 24 (22%); co-signers 6 (6%). Two people did not give a reason 

(p.109). Respondents were quoted extensively so that the reader can better understand 

the classification process. 

Under changes in life circumstances, Puckett listed reasons which "...ran the gamut 

of the personal ills and misfortunes of lifen (p.108). A construction worker said, "I got 

hurt and laid up so, I had little money coming in. No way I could pay until I got back on 

my feet". A steelworker stated, "My wife got into a car accident and we were sued. The 

insurance wouldn't pay so we got stuckn. A construction worker said, 'My wife got sick 

and couldn't work. We needed the extra money to keep up and without it we couldn't 

pay our billsn. A woman who worked as a secretary said, V e  broke up and then I got 
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sued for his debts. I didn't have the money to pay? Two people felt the insurance 

company should pay their debt since in one case they lost the goods in a fire, and in 

other they were stolen (p-110)- 

Under imprudence he listed such comments as: 'Y=redit was easy to get so we were 

living beyond our means. When the bills flooded in we didn't have the money" (office 

equipment salesman) and 'I guess I over-indulged in everything and got so deep in debt 

I couldn't pay" (construction labourer) (p.108). 

The creditor implicated group claimed that their creditor had sold shoddy goods, 

failed to honour the warranties, or failed to credit them with payments made on the debt 

(p.108). For example: "The car broke down so I told them to fix it like the salesman said. 

They didn't, so I quit paying" (p.109). In three cases OHlP (Ontario Health Insurance 

Plan) was implicated. 'I gave him my OHlP card and they were supposed to pay. When 

I kept getting bills I phoned and they said they'd fix it up. Then they sued and attached 

[garnisheed] my pay chequew (p. 109). The creditor implicated subset had the lowest 

incomes compared to the total group (p.112). 

Six of the respondents co-signed loans, three for friends and three for relatives and 

were sued when the original debtor defaulted. 'I signed that loan for my ex-son-in-law, I 

wasn't going to pay that [expletive deletedrs billsn(p.l 09). 

There were sixtytwo tables in this report. The researcher cross-referenced each 

piece of statistical information with the respondent's verbal statements. In this way he 

could make such observations as: "Those classified as imprudent are better educated 

than the sample as a whole as 38 per cent have high school or better compared with 23 

per cent for the total populationn (p.11 I). Or. '... the life circumstance group is seen to 

have a much lower proportion of those in the youngest groupn (p.112). 

Creditor Implication 

The creditor-implicated group was probed to discover what the debtor had done to 

rectify the situation. "...in all cases ... the debtor informed the creditor of his reasons for 

not paying. In two-thirds of the cases the debtor reported a hostile or threatening 

response from the creditor" (p.144). After the purchase of a sewing machine one 
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respondent said , 'I told them the machine didn't work and I wouldn't pay. They said I'd 

signed the contract so pay up" (p.144). A man who bought a used car said, 'I told them 

they should fix the car like the salesman said. They put on the big stall - then they 

suedW(p. 144). Fourteen of the 110 cases invoked the purchase of used cars. 

Advice Seeking 

The debtors were asked questions about advice seeking. A lawyer was consulted by 

33% of the participants- While most respondents seem to have been given reasonable 

advice, were told about bankruptcy or court-supervised consolidation, one respondent 

stated, "He told me to leave town for a couple of years, then sneak back"(p. 149). Cost 

was the most prevalent reason for not seeking legal advice. "With all we owe. I couldn't 

afford another bill", stated one respondent (p. 150). A debt counselling service was 

consulted by 29% where four were advised to go bankrupt. Hatf of those who sought 

advice from this source were able to avoid deduction of money from their salaries (p. 

I 52). Another 16% sought help elsewhere, from relatives, friends, bankruptcy trustees, 

employers, clergymen. Again, Puckett compares this adivlty among his four groups and 

found that only 8% of the life circumstances group turned elsewhere for help, compared 

to 28% of the imprudent group. 

Bankruptcy 

Eleven or 10% of the group had been bankrupt and cited multiple wage 

garnishments as their reason for having done so (p.155). Eleven were considering 

bankruptcy at the time of the interview. Those considering bankruptcy were heavily in 

debt, more than half for 100% of their income. Respondents were asked if there was 

anything about bankruptcy which would prevent them from doing it (p. 156). The 

answers offer a fascinating glimpse into actual thinking around this topic. The reason 

given by 35% was that they knew nothing about it. The next most frequent answer 

concerned fear of losing their credit rating, 'I'd never be able to buy on credit again" 

"They wouldn't lend anything to men. For meen participants, it was the wrong thing to 

do., 'You've got to honour one's obligation not run out on themn. Six percent said they 

could not afford a trustee. Four talked of loss of possessions, for example, 'They take 
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everything but the shirt off your badC. Another said, 'I might hurt my mother". One man 

said, "It would kill my chances of getting my son back from my wife who lives in 

Englandn (p. 156). 

Payment Status at Default 

Prior to default, 46% of the life circumstances group, 24% of the irnprudents, and 

69% of the creditor-implicated group had never been late with a payment (p. 1 19). On 

the other hand, none of the life circumstance group was in the 'never paidw category 

while 4% of the imprudents were and 12% of the creditor implicated (p. 1 19). The 

researcher concluded that where the creditor is implicated, the debtor either refused to 

pay, or else kept up payments until it was evident that satisfaction would not be 

obtained (p. 1 1 9). 

Collectors 

When examining the experience these debtors had with colfectors the researcher 

noted that legislative protection from harassment was considerably more limited in 

Ontario than in other parts of Canada, notably British Columbia. He added that the 

statute, which controls such activity, was unchanged since 1896 and did not apply to in- 

house collection departments (pp- 1 22-3)- Seventy-n ine respondents had received 

telephone calls from the creditor, 38 had received abusive or insulting letters, 30% 

reported visits to their home from the creditor, 24% were telephoned at work while 18% 

had relatives contacted. In 13% of the cases the debtor's employer had been contacted, 

7% were visited at work by the creditor and in 6% of the cases the creditor talked to the 

debtor's neighbours. The most insistent were loan creditors (finance companies, banks), 

17% of whom contacted debtors daily (p.128). While 24% of the respondents said they 

were not upset by any form of collection activity, talking to relatives, neighboun and 

employers, as well as threatening legal action against relatives and threatening the 

respondent with jail were considered most upsetting by those exposed to such tactics 

(pp- 126-7). 
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Fairness 

It seems the debtors did not think all that differently than the creditors when it came 

to the fairness of the situation. One debtor said. "I guess they have to get their money- 

They have no choice. If you owe a debt, ifs not their fault if you can't pay." One of the 

imprudent group said, "How else would they get their money out of me? I told them I 

would pay but I didn't - they've got a right to collect" (p. 158). In all 42% thought the 

creditor was fair in the use of garnishment. Of the 58% who thought it was not fair, the 

life circumstance group and the creditor implicated group gave their original reason for 

default as the reason for their opinion. Seven who thought it was unfair said it had 

jeopardized or ended their employment One said, "With the garnishee my boss said he 

had no other choice but to lay me off (p.159). 

Stigma 

There was a correlation between the amount of knowledge the respondent had 

about the process and the level of stigma felt. First time garnishees felt the most 

stigmatized. Also, those who felt the garnishee was unfair felt more stigmatized than 

those who did not Collection methods also increased feelings of stigma, especially for 

those whose neighboun were contacted or who received a visit at work (p. 162). When 

asked if they had told anyone about their debt difficulties. 66% said, "non (p- 163)- 

Creditors 

The original court list of debtors in the survey had also included the creditors who 

had initiated the legal action. Forty-six of the seventy-seven creditors on the list were 

interviewed (p.177). When asked why debtors default, the creditors answered in much 

the same way as the debtors. Most thought job loss was the most prevalent reason, 

followed by overextention, then illness and other family problems. The creditors 

obviously did not see the debtors as 'deadbeatsn with no intention to pay (p.188). The 

difference between the debtor and creditor view of the situation was that while 24% of 

the debtors implicated the creditors in their default, none of the creditors shared this 

view (p.188). 
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While many creditors voiced their willingness to come to terms, as represented by 

this retailer's statement, ' We try to carry them over the rough spots if they'll pay 

something, $5 or $10 a month", attitude and disposition often mitigated against 

communication (p.188). One bank manager said, "We're not a charity but a business. 

Our relationship is one of commerce and we have to be careful. Some of the stories you 

hear just can't be believed" (p.188). Finance companies were the largest loan creditor 

group (p.176), had the shortest grace period for overdue accounts (p.178) and used the 

most stigmatizing methods of collection procedures (p.183). 

Researcher's Conclusions 

Many of the recommendations, which conclude this report, are concerned with 

reform of the garnishment laws and as such do not pertain directly to the present study. 

However, the researcher does point out several things which bear upon the experience 

of bankrupt persons and shed light on the validity of the conclusions of others. The 

author concludes that garnishment activities were directly responsible for the loss of 

employment or the jeopardizing of employment in 21 % of the cases investigated. He 

also comments that the debtor has scant protection from harassing and abusive tactics 

on the part of the collector (p. 193). His final point is that the troubled debtor is obviously 

in need of more information. He emphasizes that because of the "routinized and 

bureaucratic nature of creditors' collection efforts .... many of these debtors were unable 

to work out a repayment arrangement direct with the creditor" (p.193). While help was 

available many debtors did not know how to avail themselves of it. He points out that 

the Ontario government has booklets with information on legislation and rights 

pertaining to other topics and suggests a similar approach for debtors in trouble (p.193). 

Meta Analysis 

Puckett's research points out some of the limitations of file research when it comes 

to investigating something as complicated as debt default and bankruptcy. While his 

findings corroborate the statistical findings of Brighton and Connidis (1982), he aptly 

demonstrates how difficult it is to capture the breadth of human motivation through 

assumptions and hypothesizing. Puckett's conclusions are not just a series of 
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assumptions, but are grounded in the actual words of the respondents, both debtors 

and creditors. Much that the later studies left invisible, he revealed, such as the role 

creditor fraud or inefficiency can play in debt default. This method also gave the reader 

a clearer impression of the knowledge level, or lack of it, of iie people involved. The 

actual words of the participants' revealed to the reader the attitudes of the participants, 

afforded an understanding of the basis upon which judgements were made and 

humanized the participants. 

While the Brighton and Connidis (1 982) file study found half the participants to be 

responsible for mismanagement, Puckett found this to be true for only one quarter of his 

study. While their closing comments assume deviancy, Puckett's qualitative work 

actually quantifies it If we return to the definition of deviancy in this context as the 

intentional nonpayment of debt, and fraud. it seems that the 4% of the imprudent 

group, 12% of the creditor implicated group and 100% of the co-signers. who failed to 

make even one payment on their debts, might fit that description, However co-signers 

are an ambiguous group, since the debt does not originate with them. If they are 

eliminated, a total of three people or 3% of the study remain, assuming that we 

disbelieve all of the creditor-implicated group. If we give at least some of this group the 

benefit of the doubt, we end up with 2 people out of 110 (2%) who actually conform to 

the economic model of deviancy- 

Section Two: American Research 

Bankruptcy is also a growing factor in American life. In 1996 over one million 

personal bankruptcies were filed and since 1990 one household in twenty has 

experienced bankruptcy (Burkett, 1997). A number of studies have been conducted in 

the United States during the same time period as the Canadian material outlined above. 

This material is reviewed to determine whether it corroborated the Canadian findings, 

and if not, how it differed- 
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Demographics 

All the studies reviewed, dating from 1966 to 1993 support the demographic data 

found in Canada prior to 1997. Bankruptcy is found mostly in the lives of young, married 

men in jobs and social situations described variously as bluecollar, low paying, working 

class, lower middle class, poor and near poor (Herman, 1 966; Siporin, 1 967; Jaw b, 

1969; Caplovitz, 1974; Stanley & Girth, 1971 ; Schuchman, 1983). Sullivan et a[. (1 989) 

went into more detail: few debtors were affluent and many were poor, 25% had incomes 

below the poverty line and they earn about one third less than most Americans (p.65). 

Some went into greater detail in terms of racial background. Caplovitz (1 974) found 

that 65% were African American while Stanley and Girth (1971 ) found that 38% of their 

study were. They also found people of French Canadian background over represented 

in the state of Maine, 

Typifications 

A year after Houlden made his speech in Canada discussing the bankrupt persons' 

"...lack of moral courage to tighten their beltsn (p. 11 8). Siporin published data from 

interviews with 51 families who had experienced bankruptcy in 1962-3 and 1964-5. He 

concluded that (p.60): 

--.such families generally functioned at an adequate to above-adequate level of 

family group operation and money management competence prior to a major crisis 

situation such as sickness or unemployment that typically led directly to the court 

petitions 

He also found that declaring bankruptcy had, '...improved selfconfidence, individual 

adjustment and family cohesion and functioningn (p. 59), a finding very similar to that of 

Hira (1 981, 1982). 

Jacob (1 969) who interviewed 454 debtors, 214 of whom had declared bankruptcy, 

as well as creditors, employers, lawyers, and court officials, found that life situations. 

rather than social status, determined who resorted to bankruptcy. He found that wage 

garnishment was not related to the decision to go bankrupt, but large debts, combined 

with a small income and creditor harassment, were- He also found that over half the 
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debtors reaffirmed their debts, or continued repayment of debt in order to avoid 

repossession (pp.109-110). Jacob also found that people in bankruptcy found out about 

it without difficulty and received support from those who had told them about it (pp. 54- 

72)- 

In 1974 Caplovitz, whose study was a model for Puckecs (1978) Canadian study, 

based his conclusions on detailed personal interviews with 1,331 defaultdebtors in four 

cities: New York (332). Chicago (312), Detroit (438) and Philadelphia (249). He used a 

national comparison of consumer credit users within the general population, provided by 

the National Opinion Research Centre University of Chicago to compare all his findings 

to a national norm. 

While Brighton and Connidis (1 982) later found that employment was an issue in 

only 15% of bankruptcies, discussed unemployment as a choice and stated that 

irresponsibility was the basis for more than half of all bankruptcies, Caplovitz (1 974) 

found the reverse. The major reason (51%) for the default was the debtor's loss of 

employment. 'Clearly, unemployment, lowoccupational status, and low income are 

related to and contribute to defaults in consumer credit transactionsn(p.l 8). While 

Caplovitz went on to say that 25% of the debtors gave reasons which the researchers 

labelled as 'voluntary over-extensionn, their second largest category after income 

related issues, he qualifies this by explaining that in half of these cases over- 

commitment was not a problem until after their income had been reduced, which would 

mean that unemployment was an issue in some 63% of the cases. 

Sullivan, Warren and Westbrook (1 989) based their book, As We Forgive Our 

Debtors, on The Consumer Bankruptcy Project, the largest study of consumer debtors 

ever conducted on persons who had gone bankrupt in the United States (p.17). This six- 

year study analyzed 1,529 files of debtors from Texas, Pennsylvania and Illinois who 

had declared bankruptcy in 1981. It was funded by a National Science Foundation 

grant. 

When they found that 17% of their study population was unemployed at the time of 

filing (p. 86), they probed further. 'What distinguishes debtors in bankruptcy from their 

neighboun is that they earn less than their counterparts in each industry and 
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occupation, because of income volatility, that is, they had either experienced 

unemployment or less employment or a reduction in salary in the two years prior to 

bankruptcy" (p. 91). They found this to be true in more than half the cases. Many were 

"trapdoor" debtors who had experienced sudden and sharp losses in income. Eight 

percent had had their salaries cut in half the year prbr to bankruptcy and the mean 

decline in income was 37.2% (p. 98). 

Creditor Implication 

Canadian research. with the exception of Trebilcock and Shulman (1 976), and 

Puckett (1 978), was silent on creditor implication, or else absolved creditors of all 

possible wrong doing (Clare. 1990, p. 202): 

I also chose to believe that when the finance company discovered it was dealing with a 

former customer, it attempted to recover the original debt [which had already been 

cancelled in a previous bankruptcy] without devious intent to mislead. 

Caplovitz's (1974) data indicated that 35% of the debt defaulters in his study had 

implicated the creditor in their reason for default (p. 91). He gave many examples where 

the debtor had been sold goods under false pretences, where a debtor had his wages 

garnisheed for non-payment on goods never received, where warranties and 

guarantees were disregarded, where creditors forgot to make arrangements to be paid, 

stopped collecting payments, and on and on. He found that direct sales resulted in ten 

times as many defaults as would be expected by chance and that this confirmed the folk 

wisdom that "direct sellers and used-car dealers are indeed the most unscrupulous 

sellersn (p. 34): 

Type of seller is a critical determinant of the amount of deception that takes place in 

the transaction- Whether the debtor is rich or poor, black [Afican American] or white, of 

high or low education is important primarily because such characteristics channel debtors 

to particular types of sellers. But when the financially better off debtor, or the well 

educated one, makes a purchase from a direct seller or a low-income retailer, he is just 

as vulnerable to deception as the poor and uneducated one-..More emphasis should be 

placed on changing the seller than on changing the debtor. 

In contrast, there were nine car purchase stories in Clare's 55 interviews, including 

Mr. 26 who bought a car for $9,000, which needed a new $1,800 motor one-month later. 
- 
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Mr. 26 was going bankrupt because he had tried to sue the used car vendor. Clare's 

conclusions about this aspect of bankruptcy was captured in a paragraph beginning 

'Young men love their cars" (p. 205). 

Caplovitz also found that the credit industry actively sought customers where it 

should not (p. 65): 

The notion of voluntary overextention is somewhat misleading, for it places the 

burden entirely on the debtor who presumably has been imprudent But, it must be 

remembered that even the most imprudent debtor, the one with many debt obligations, 

was still able to get credit at a €he when he was heavily in debt Because many 

merchants and lenders do not carry out carefirl investigations before extending credit, 

they encourage debtors to overextend themselves. 

Sullivan et al. (1 989) also discovered that a% creditors were not 'passive victims of 

events beyond their control" (p. 273). They reported evidence from the Federal Trade 

Commission's credit industry lending practices hearings to the effect that finance 

companies, for example, extended credit when the difference between the borrower's 

monthly service charges on bill payments and income was only $1 3.00 (p.321). They 

also found one company's loan forms included written instructions to loan officers to 

turn down the loan "if the payments planned exceeded net cash flow" (p. 321). They 

concluded that (p- 322): 

---even when the means to cut bankruptcy losses are readily at hand some creditors 

conclude from their quite sensible cost/benefit analyses that higher bankruptcy risk is 

simply worth the increase profits from other aspects of the lending process. 

Parenthetical to this argument is the statistic that credit card issuers mail some 2.5 

billion solicitations annually. that is 25 credit card offers for every American household 

(Burkett. 1997). Also, as Michael Staten (1 993) has discovered. the largest growth area 

in the extension of credit is credit cards made available to lower income consumers (in 

Sullivan, Warren, &Westbrook, 1 994, p. 1 33). 

Collectors 

Trebilcock and Shulman (1 976) and Puckett (1 974) were the only Canadian 

researchers to investigate the actions of collectors and the effects they had on bankrupt 
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persons. Siporin (1 967) concluded that financial difficulties had led to, =...acute personal 

and social crisis situationsu and that bankruptcy had ended, =-..traumatic transactions 

with creditors" (p. 59). Jamb (1969) found that creditor harassment was one of the 

leading causes of bankruptcy declaration. Stanley and Girth (1 971) said it had been the 

primary cause of bankruptcy in 23% of their cases. 

Other Reasons for Bankruptcy 

While Clare suggested that almost all bankruptcy was connected with addictive 

behaviour, Stanley and Girth (1971) found that marital problems, gambling and alcohol 

problems together accounted for only 10% of bankruptcy while Caplovb (1 974) puts 

this figure at 1 1 % for debt defaulters. Brighton and Connidis (1 982) found that 14.3% of 

bankruptcy was due to health expenses and they include alcoholism in this category. 

Caplovitz (1 974) found that 16% of his involuntary over-extension category was due to 

medical expenses because of their own or a family member's illness. He also 

demonstrated how health was intertwined with other factors such as unernployrnent- 

One woman explained her situation (p. 60), 

I became ill and was hospitalized for 43 daysccc and I wasn't able to work, My 

husband doesn't make too much money and we needed my income- So we just didn't 

have the money- We were trying to spread it out as far as we could, but we just couldn't 

make it, 

Stanley and Girth (1971) put medical reasons for bankruptcy at 28% and 

Schuchman (1983) found that more than 50% of his sample was in bankruptcy because 

of unexpected medical expenses (p. 295). Sullivan et al. (1989) made the connection 

between medical expenses and women in bankruptcy stating that the impact of medical 

debt is higher for single women filers because they have less income, have lower status 

jobs which are less well covered by benefits packages, and are more likely to have the 

care of children (pp. 169-1 71 ). 

Women in Bankruptcy 

Until Schwartz and Anderson (1998) noted the increase in the number of female 

filers, no special interest had been taken in women in Canadian bankruptcy. 

Thesis 



Schuchman, who studied 753 personal bankruptcies in nine states in 1983 noted both 

the poverty of the filers in comparison with the rest of the population (p. 291) and the 

"substantial, perhaps even dramatic, increase in the number of separate female 

bankrupts within the past decadew (pp- 288,289)- Sullivan et al- (1989) found that single 

filing women in bankruptcy were uat the bottom of the economic basement" (p.158). 

They may have had the least debt going into bankruptcy, but they also had the least in 

the way of salary or assets (p. 1 58). They were also more likely to be in bankruptcy 

because of medical debts. since they usually had custody of their children after their 

marriage had ended. These researchers question whether at the same time as the 

divorce rate is increasing, the women and children of those broken marriages are not 

being priced right out of bankruptcy, leaving them with no help (p. 158)- 

Irresponsible Debtors 

While Brig hton and Connidis (1 983) and Hira (I 98 1,1982) concluded that over half 

their samples was responsible for mismanagement, Stanley and Girth (1 971 ) found 

31 % of their group's bankruptcies were due to poor debt management and 7% were 

going into bankruptcy to avoid debt payment (p. 47). Trebilcodc and Shulman (1976) 

reported that 15.5% of their group were able but refused to pay. Caplovitz (1 974) found 

only 5% of the debtors were irresponsible and only 1 % of his entire sample never 

intended to pay; thirteen debtors said they had forgotten, twenty-one missed payments 

because they were out of town (usually because of a family crisis) or they felt no 

obligation to pay after the item had been lost or stolen (p. 54): 

This category, with all its variations, comes closest to the credit industry's image of the 

'deadbeat'. To use the term 'deadbeat' to refer generally to those who debult. as the 

credit industry is prone to do, is certainly a misnomer- 

Farmers in Bankruptcy 

Houlden (1966) ascribed greater responsibility to farmers as their reason for not 

going bankrupt. Caplovitz (1 974) saw it in terms of rural versus urban collection 

methodologies (p. 9): 
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Not all defaulter-ebtors are automatically sued..,ln small towns merchants are apt to 

know their customers, and when their customers fall behind on their bills, they are likely 

to know why. In these circumstances the creditor may well work out an accommodation 

with the debtor until he is 'back on his fmt'- 

Sullivan et al. (1989) found much the same thing in their investigation of the legal 

advice given to bankrupt persons. They quote a lawyer with a rural practice to the effect 

that the creditor community in the rural area in question would work with debtors 

informally if they could pay; the only people who actually had to declare bankruptcy 

were those who could not pay at all and therefore needed Chapter 7[an assignment in 

bankruptcy in Canadian terrnsJ(p- 248)- 

Business Related Debt 

While all the Canadian studies fail to factor out business related debt in their studies 

of 'consumer" bankruptcy, the American researchers either eliminated it completely as 

part of their research design or else investigated it separately. Stanley and Girth (1 971) 

noted that those formerly in business owed twice as much to more than twice as many 

creditors as those who had always been wage earners (p. 57). Schuchman (1 983, p. 

306) concluded that in order to get a more accurate picture of the actual debts and 

losses in bankruptcy, more care should be taken to separate personal from business 

related bankruptcies. Sullivan et al. (1989) found that people who had been self 

employed made up 20% of the sample (p.1 1 1 ), yet account for forty-five percent of the 

debt in the entire study (p.117). They concluded that a huge part of the 'consumer' 

bankruptcy story is 'business' debt (p.118) and that 'many of the generalizations about 

the individuals who file for bankruptcy are necessarily misleading" (p.119.120): 

Entrepreneurs raise a very special question in bankruptcy: If we really are a capitalist 

country, committed to the notion that people should try to start their own businesses ...j ust 

how harshly should we treat the entrepreneur in bankruptcy? The high-risk nature of 

entrepreneurship means, in effect, that bankruptcy policy is another part of small 

business policy- 

They also make some very interesting statements about why entrepreneurs go 

bankrupt (p. 121 ): 
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- --entrepreneurs in bankruptcy -.-are not in financial trouble because they could not wait 
another few months for a VCR, and then a new car. ..many of them worked nights and. 

weekends-.. ..and woke up in the night in cold sweats when they could not figure out how 

to make the business pay- Most of the entrepreneurs are in trouble because they made 

what turned out to be bad business decisions, not because their consumer spending was 

undisciplined, 

Reaffirmation 

Reaffirmation, or the voluntary repaying of debt even after it has been discharged by 

bankruptcy, is another issue not mentioned in Canadian research. Stanley and Girth 

(1 971 ) found that one-third of the debtors had agreed to reaffirm at least part of their 

debts even after bankruptcy (p. 60). They also found that 41 1 of their interviewees 

were subject to post-bankruptcy collection efforts and 12% did pay (p. 62). They found 

that certain kinds of creditors, particularly used car dealers openly solicited bankrupt 

persons because they could not receive another discharge for six years (p. 62). 

"Bankrupts who succumb to such offers find the relief afforded by bankruptcy to have 

been very short-livedn (p. 62). Jacob (1969) found that debtors' lives were made difficult 

after bankruptcy because they continued to pay their debts. 

Credit Card Junkies 

Sullivan et al. (1 989) stated that credit card debt, ' everyone's credit bugaboow, 

accounted for only 3% of the total debt owed by their sample (p. 306). They found that 

12% had no credit card debt whatsoever, and another twenty-three people had less 

than $1 00 in credit card debt, contrary to the popular perception about all people in 

bankruptcy. The researchers could only find 23 debtors or 2% of the sample who met all 

three of their criteria for credit card abusers, that is, a high credit card debt to income 

ratio, a high proportion of unsecured debt in credit cards, and that the debtor owed an 

amount in the top 15% of absolute debt carried into bankruptcy. In their discussion of 

this aspect of bankruptcy the authors discuss the role of the credit industry's 

indiscriminate granting of credit as a factor in this problem (p.189). 
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Repeaters 

Sullivan et al. (1 989) noted that there was a maximum of 8% of the sample who 

were repeaters (p.192)- This is consistent with Clare's (1 990) anecdote at the beginning 

of his article (p- 201 ): 

Paul and Linda went through their second bankruptcy last summer. When, as part of 

the Official Receiver's examination process, I examined them under oath as to the 

causes of their bankruptcy, I discovered that their second bankruptcy was to discharge 

debts that had already been discharged by their first bankruptcy. 

Twenty-three of these, in Sullivan et aL's data, for a number of reasons, took two 

bankruptcy filings to achieve one bankruptcy. They did not get discharged and then run 

up more debt and get discharged again, which reduced the actual repeat level to 3.7%. 

Of this group 1 7 were selfemployed, so only 2.6% were wage earning repeaters. 

These writers made two salient points. They pointed out that bankruptcy changes 

nothing but debt: 

--.bankruptcy does not provide job security or reduce the cost of raising a large family or 

prevent illness or make an old car run, Precarious incomes and uncertain expenses 

remained after bankruptcy- (p- 196) 

They also asked how this group, who were supposed to have been blacklisted for 

credit for 10 years, had managed to get to the point where they could go bankrupt again 

and asked what role the credit industry played in this scenario (p.197)- 

Bankruptcy Model 

Caplovitz clearly saw bankruptcy in terms of social welfare (p. 59): 

Under the current system, the only relief available to such debtors is bankruptcy, a 

limited remedy at best, for the debtor's credit ratsng , an increasingly precious commodity 

in modem society, is jeopardized by a bankruptcy proceeding. In addition, the debtor can 

take advantage of this remedy only once every seven years, and there are many 

unscrupulous dealers who take advantage of this rule by offering credit on shabby 

merchandise to bankrupts, knowing that this remedy has been cut off. 

He suggested that less than one quarter of the people who needed bankruptcy used 

it because of the stigma involved (footnote p. 59). 
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Sullivan et al. (1989) found nothing in their data to support the concept that people in 

bankruptcy differed fmm others in society and they thoroughly refuted the economic 

model of planned and calculated enrichment through bankruptcy. We suggest that 

consumer bankruptcy is an economic and social safety valve that permits debtors to 

function in an economic system even after their financial collapse" (p.8). They refer to 

bankruptcy as part of the social safety net (p- 1 03): 

Bankruptcy is part of a broad fabric of -al support for people in economic trouble 

to the extent that it serves those who have suffered serious income interruptions from 

layoffs, injury, or other causes- Just as unemployment insurance, food stamps, and fiee 

medical care are used in part to ameliorate the impact of job loss. bankruptcy may be 

viewed as part of the solution to problems caused by layom and other job losses. 

Deviancy 

While Clare's (1 990) research centred exclusively around the concept that persons 

who resorted to bankruptcy were different from the rest of us since birth, Sullivan et al. 

presented data to support the opposite opinion, first in 1989 and then in a second study 

published in 1994 entitled 'Consumer Debtors Ten Years Later: A Financial Comparison 

of Consumer Bankrupts 1981 -1 991 "- The 1991 questionnaire and file study of 448 

participants found that "bankruptcy debtors are a cross section of America with ... the 

same occupational prestige as the population generally but, as in 1981 they.. .were still 

drowning in debt" (1 994, p. 127). They also found the reasons for the debt had not 

changed, but the outcomes had worsened. slightly, as 29.7% of the 1991 debtors were 

in poverty compared with 24% frbm a decade before. The 1991 group had 20% fewer 

assets, only about 30% of those of the average American, but their debt load was lower 

(p. 134). Eighty-three percent had a net worth below $5,000 (p. 135). In 52.6% of all 

cases, a period of unemployment preceded bankruptcy in the two years before filing (p. 

131). 

Their data on the normality of bankrupt persons on the one hand, and the reactions 

their research topic elicited on the other, led these researchers to comment on the 

function of the %tigma of bankruptcyn for those not involved, something none of the 

other researchers included in their reports (1 989, p. 103). 
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Everyone with whom we speak about our research topic evidences some discomfort 

Bankruptcy is an unpleasant subject for many, and discomfott may well be compounded 

by a concern that bankruptcy could someday happen to any one of us- All of us have a 

tendency to establish a distance between ourselves and the victims of various 

misfortunes, This phenomenon, called 'blaming the victim", serves as a psychological 

defense against seemingly random occurrence of tragedy and trouble- 

Consumer Bankrvptcy Study 

R. W. Johnson 

Credit Research Center, Krannert Graduate School of Management 

Purdue Universify, 1982 

The one American study which seemed in sharp contrast to all the others and much 

more similar in tone to the Canadian work was a 1982 study by Robert Johnson of 

Purdue University which entirely supports the economic model of deviancy in 

bankruptcy. The study was designed to find out how much money could be recovered if 

bankrupt persons were forced into Chapter 13 (a repayment scheme similar to a 

Canadian proposal). The researchers concluded that bankruptcy was so attractive that 

debtors would 'enrichn" themselves "as often as the law would allow" (p.133, vo1.2). 

They also concluded that $1 .l billion in debt was being discharged by debtors who 

could have repaid. The study cost $350,000 and was funded by grants from the credit 

industry, which also hired Olgivy and Mather, a prestigious ad agency to publicize the 

results and ensure that Members of Congress were aware of the Purdue Study findings 

(Sullivan et al. 1989, footnote p. 42). 

While I was not able to obtain a published copy of the entirety of this study, a 

number of reviews of this work have been published. In 1983 Sullivan. Warren and 

Westbrook wrote that fallacious arguments had been based on the data gathered by 

this research, that the researchers had made major errors in methodology, tabulation 

and computation and that it was biased in terms of selection, season and quota 

sampling (pp. 1 104-1 106). They argued that The Purdue Study estimates of repayment 

were based on holding petitioners to the poverty level for five years, while all their 

additional income was turned over to the court for distribution to their creditors without 

making any allowance for variations in income due to illness. 
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other income-diminishing eventuality, even though the absence of such events would 

indicate a distinct change in the lives of those studied (pp. 1 122-1 123). 

Countryman (1983) also severely criticized this study and described in his article 

how others had criticized Johnson's work in the past. He noted that in 1976 Senator 

William Proxmire had given the 'Golden Fleece Awardw to the National Science 

Foundation for paying Professor Johnson and his Centre to do an 'unbiased and 

scientific study of consumer legislation and servicesn since the Senator had found these 

researchers to have uan overwhelming bias in favour of the credit industry" (p. 822). To 

cite just one example of Countryman's many criticisms, he stated that 25% of the 

Johnson's group were unemployed at the time of filing and that expecting them to not 

only find employment but find sufficiently lucrative employment and then keep it steadily 

for five years was assuming more than these individuals or society could supply (p. 

823). 

Section Three: Australian Research 

The Last Resort: A Study of Consumer Bankrupts 

M. Ryan, Deparbnent of Social Work, University of Tasmania, 1996 

Personal bankruptcy is an increasing phenomenon in Australia in the 1990s. with 

1 991 -92 being the peak period when 16,780 proceedings were recorded (p. 1 9). Ryan's 

study was conducted in the city of Melbourne where he interviewed 76 undischarged, 

non-business, voluntary bankrupt persons who had gone bankrupt between March 1" 

1986 and February 28* 1987. Bankruptcy discharge takes three years in Australia (p. 

7), rather than nine months, as it does in North America. This study includes not only 

demographic information and data on the causes of bankruptcy, but also perceptions of 

stigma from the debtors' and creditors' perspectives, as well as the role creditor 

harassment played in the decision to declare bankruptcy (pp. 91-92). It is the only 

modern study of bankruptcy that includes the actual words of bankrupt persons. 

His interview participants were originally contacted by mail, as names and addresses 

of bankrupt persons are printed in the newspaper in Australia. The second stage of the 
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research involved 34 respondents, sampled in a purposive rather than random manner, 

who had had business involvement with bankrupt persons, that is credit providers, 

financial counsellors, solicitors and those who worked in the Federal Court and the 

Official Receiver's office. 

Method 

The interview schedule consisted of a combination of 1 12 open ended and forced 

choice questions which involved showing the participants cards with lists of answers 

which they had to put in priority order, The first question, on reason for financial 

difficulties had 'poor debt management? as the first reason listed on the card and that 

was the one chosen first, most often, by 55.3% of the group. The next question was: 

"This card lists some of the reasons why people decide to declare themselves bankrupt- 

Could you list the items in the order of importance for your situation. For example, if 

unemployment was the most important reason then 1 - would be placed next to it and so 

on down the list". 

The list is then repeated in a slightly different order, with 'Poor debt managemenr as 

number two and "on the advice of someone else" added (p- 104): 

It was found that poor debt management had the highest number of respondents 

ranking it as the most important (16 or 21 per cent), followed by 'other reasonsu(l 3 or 17 

per cent) and other calamities (1 1 or 14 per cent). Eight respondents mentioned 

unemployment first with seven mentioning job problems first, dosely followed by family 

health reasons with six respondents. Four thought alcohol was their most important 

reason, gambling was noted by three and marital problems by two. Only one respondent 

thought the avoidance of paying debt was the most important reason- 

Demographic Findings 

While Ryan's findings tend to concur with studies of bankrupt persons elsewhere, his 

group seems to be much less well off than North American bankrupt persons. Half the 

group was 30 years of age or younger and 3.9% were between 61 and 70 years of age. 

Sixty percent of the participants were unemployed and 66% of those had not worked for 

over a year previously (p- 206). Most had a wide range of welfare, pensions and 
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benefits as their only source of income, and 45% of the rest had a gross family income 

of less than $1 0.000-00'. Only 3% made $30.000 or more. Nine percent had no 

education or had completed only public school; only twelve of the group had a post 

secondary education. Nearly all (85%) were renting, boarding or squatting (p. 95). 20 

were in public housing- 

Reasons for declaring Bankruptcy 

Ryan configured his findings according to Caplovitz's (1 974) classification scheme 

for debt default: 

Reason 
- -- 

Life circumstance 

Imprudence 

Other 

Creditor Implicated 

Third Party 

Total 

Frequency Percentage 

38 50% 

20 26.3% 

7 9.2% 

6 7.8% 

5 6.5% 

76 100% 

Life circumstance included unemployment, illness, family illness, motor car accidents 

and death in the family (p.104). The next largest group, 26% of the sample, were 

classified as imprudent, that is their bankruptcies were due to poor debt management. 

They had become over committed and unable to repay their debts (p. 104). 

The "Other" category was most interesting: 

Seven respondents were placed in the "other" category, with four of these having 

alcohol problems, two with drug addictions and one respondent had moved interstate 

and left public housing accommodation without returning the keys to the appropriate 

housing authority, which meant she was liable for payment of rental arrears until the keys 

were retumed- 

In August 1998 the Australian dollar was worth slightly less than the Canadian dollar. 
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This does not support Clare's (1 990) claims about the role of compulsivity in 

bankruptcy, but it does support Schwartz and Anderson (7998) and Wilson (1997) in 

terms of how government inflexibility can lead to bankruptcy. 

While Ryan comments that the Australian media also portrayed the same 

stereotypical stories of credit card debt as those found in Canadian newspapers (p. 

236), credit card debt actually played an exceedingly small role in personal bankruptcy 

in Australia (p. 206)- 

Motivations to declare bankmptcy 

As to the turning point for the decision to declare bankruptcy, the advice of someone 

else was ranked the most important by the highest number of people, 19%. and creditor 

harassment was ranked either first by 17% or second by 65%. Two other reasons were 

of interest. The necessity of having Ministry of Housing rental arrears written off was 

listed by five or 6.5%' and receiving ministry of housing eviction notices by three or 

3.9% (pp. 105-107). 

Stigma 

Ryan found that only two participants in the study had a positive attitude towards 

bankruptcy and that most were either negative towards or ignorant about bankruptcy 

prior to financial problems, and concluded that, consistent with Goffinan's (1 968) 

findings, having been socialized to believe that bankruptcy was wrong, they had judged 

their own actions accordingly even though their circumstances did not necessarily 

warrant such a judgement (p. 234-235). 

He found that persons in bankruptcy felt stigmatized even if they had not actually 

experienced a stigmatizing incident and that 'business bankrupts are not as stigmatized 

as consumer bankruptsn (p. 235-237). 
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Meta Analysis 

It seems that Ryan's two sets of findings are at odds with one another. He found that 

Australian bankrupt persons were desperately poor (p. 1 13): 

The pension's value was just not there- The pension went up by $1 0, then the gas 

and electricity went up. I needed all the pension just to pay for food and clothing for the 

children, 

He also stated that his findings were in contrast to those found in the Canadian study by 

Brig hton and Connidis (1 982), citing mismanagement and/or excessive credit as the 

cause of the great majority of all consumer bankruptcies (p.210). Despite these 

statements, he noted that poor debt management was reported by 55.3% as their 

reason for financial difficulties (p. 1 02). This may well have been because his research 

method of supplying answers from which the participants had to choose, and putting 

"poor debt managemenr in first or second place on the list influenced their choice- The 

stories of poverty and hardship just do not match this finding. For example, Ryan found 

that twenty were not "overcommitted" prior to bankruptcy (p.110): 

Although not overcommitted, their budget may have been very finely balanced and it 

did not need very much to happen to place them in a deficit position- One respondent in 

this category reported,' Whilst I was working it was OK, but when I retired and the 

pension was coming in dribs and drabs, I couldn't meet repayments1- Another said: 'I lost 

my permanent job after 27 years, after an argument with the manager. I could not get an 

employment benefit and so couldn't pay debts during this time- 

This speaks to a need for pension reform or workplace arbitration reform in 

employment law, rather than personal inability to handle finances. Being able to 

manage on a tight budget over a number of years is usually regarded as good money 

management not the opposite. 

Thirteen were overcommitted before a change in circumstances (p.llO): 

I spent too much on unnecessary thingsJ left my job, after being pressured into 

leaving it, and found it difficult to get another. By this time, I had $350 per month in debt 

repayments. 
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And another, 

we had always bought on terms and we've robbed Peter to pay Paul' ahnfays- Then 

for half a year my husband was on the dole and we could only make half payments fora 

time. So we were three months behind in payment 

There are three things to be noted here. While the first person speaks of over 

spending, presumably payments were made before the person was pressured out of the 

job, but was competent enough to get another. Two, depending on income and family 

size (only three of the entire group made more than $30.000) 'robbing Peter to pay 

Pauln might be the only way to manage and living pay cheque to pay cheque is hardly a 

novel approach. Also despite six months unemployment, the people were still able to 

make half payments and were only behind three months. The vast majority of 

businesses, including the government, run on a 90-day payment cycle. so 

"mismanagemenr is defined as something that any business would define as standard 

business practice. 

Only nine members of the group were seriously over committed without any change 

in circumstances (p. 1 1 1 ): 

It was a case of being irresponsible with plastic money. The amounts on plastic cards 

would mount up and then we would get a loan to amalgamate them. Then the same 

pattern would occur again- 

keeping up with the Joneses was my main problem- I was really stupid; basically I 

got one loan to pay out another with all the stuff to show for it, I don't blame anyone but 

myself. 

This may be a lot closer to a definition of' poor debt management" than the other 

scenarios and nine out of seventy-six is not 55.3%- 

Canadian Information and Perspectives 

Neither one of the two following studies appears in the literature review because 

neither was conducted in a manner consistent with research in the social sciences, nor 
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were they published. Both were sent to me by employees of the Bankruptcy Branch, 

Industry Canada. They are included in this thesis fortwo reasons: both contain valuable 

and rare information about people who have declared personal bankruptcy in Ontario; 

and they are both illustrative of the penmve through which people, influential in the 

development of Insolvency Counselling, have perceived the bankruptcy experience. 

Clare's report has already been discussed in the Introduction. A reanalysis of his 

interview notes is included here because they contain a great deal of interesting data 

not revealed in his published article. It is not clear exactly how many Official Receiver 

interviews formed the database for Clare's stucfy. His memo contained notes from fifty- 

five interviews he had conducted himself, involving a total of sixty-three bankrupt 

persons. These notes provide a wealth of interesting demographic and personal 

information as well as evidence of the interpretations he placed on the information he 

gathered. 

As previously discussed, Clare had constructed a model which laid the blame for the 

need for bankruptcy in personal deviance brought about by lack of parental role models. 

compulsivity in a family member, or addiction on the part of the bankrupt person, rather 

than economic, historic or social factors- When he conducted his interviews, after 

showing the participants the model, he found and recorded evidence to support his 

theory. Fortunately he also inadvertently recorded a great deal of evidence to support 

interpretations contrary to his own. 

Clare was certainly not the first researcher to let his personal perspective totally 

overwhelm the evidence of his data. Goman (1 963) described this process in which 

researchers viewing stigmatized persons continuously found evidence of their deviance 

and ignored instances of their competence. An American study with similar conclusions 

to Clare's, The Negro Family: The case for National Actionn (Moynihan '1965) blamed 

intergenerational poverty among African Americans on such factors as 'poor parental 

guidance and parenting skillsn. Many leading researchers, such as Herbert Gans (1 965) 

dismissed the mother-blaming nature of such work and suggested that the reality was 

that poverty resulted from an intergenerational lack of opportunity rather than from a 

'culture of poverty". The culture of poverty literature has largely been rewed (Waxman, 

7 
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1 977; Miller 8 Reisman, 1982) and is seen as a result of middle class values being 

superimposed on poverty situations, rather than any reality found among the poor 

themselves. The inadequacy lies in the finances, not the values (Ryan, 1971 )- During 

our interview a trustee illustrated, through a simple story, how this principle applied to 

the need for bankruptcy: 

If a middle dass young person runs into financial problems, the parents write a 

cheque, and the problem is solved- If a poor child runs into financial problems, either the 

parents can't help at all, or their only option is to co-sign a loan- In the first scenario 

nobody goes bankrupt- In the second case both might (W~lson, personal communication, 

1997) 

Clare's work was accepted as authoritative and has not been the subject of 

academic scrutiny. While this may be partially attributable to the fact that it has been 

misleadingly and selectively published, the reality might be that Clare's beliefs have 

remained unrefuted because they fit the needs of those influential enough to mandate 

counselling. 

Repeat Bankruptcies 

First of all, although the title of Clare's work was 'Repeat Bankruptcies of Consumer 

Debtors", his data are more reflective of people entering bankruptcy for the first time 

since only six of the sixty-three participants in his enquiry were repeaters. The average 

rate of bankruptcy repetition in Canada is about 7 percent (personal communication, 

David Stewart, 1997)- 

Demographics 

Clare had hypothesized that bankruptcy was caused by compulsive behaviour in a 

family member, yet only sixteen of those questioned had had a parent or sibling who 

matched this description. If Clare's hypothesis could be considered to have any merit, 

his own research did not support it. The selectivity of his determinations of the 

precursors of bankruptcy allowed him to place great significance on the fact that a 

person had siblings who were alcoholics. for example, but none in the fact that at least 

eleven of the persons interviewed shared a common employer, the government. 
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Nowhere in his research does Clare compare his data with those on the rest of society. 

If he had, he might have realized that alcoholism. marital breakdown, and even working 

for the govemment are experiences which many Canadians share. He offers no proof 

that this particular group experienced these phenomena in any greater proportion than 

the rest of society. However, the data he collected but ignored, do support much of the 

work of other researchers. 

Even though Brighton and Connidis (1982) studied the files of people who had gone 

bankrupt in 1977 and Clare questioned people in I988 and 1989. their findings differ 

little. Clare's data support the earlier conclusions that most Canadians in bankruptcy are 

young and not well educated. In the group interviewed twenty-three were under the age 

of 30 and 70% were under 40 years of age. Only three people in the study were past 

the age of 60. In terms of education, twenty of the participants had completed grade I 1  

or less and one was mentally challenged and had received 'special educationn. His 

notes also captured the fact that at least twenty-three had experienced separation or 

divorce, that eight had had a spouse who was an addict, and that fifteen owed money to 

the government (five had student loans and ten owed money to Revenue Canada). 

Amounts Owed 

As in the Brighton and Connidis (1982) study. the people Clare interviewed had 

declared bankruptcy for relatively small amounts. Five were less than $5,000 in debt, an 

additional nine had under $10,000, and sixteen others had under $20,000 in obligations. 

In 1977 12.6% had debts under $5,000 and 46% had debts of under $10,000 (Brighton 

& Connidis, 1982). In 1989 only two participants had debts of over $100,000 and, in 

each case, mortgage debt on a home was included in the total amount owed. 

Debts to the Government 

In 1977 very little debt (7.5%) was owed to the govemment by people in bankruptcy; 

by 1997 this had grown to 16.8% (Schwa- & Anderson, 1998, p.34). Clare's data 

supported the idea of a growing trend and also gave an indication as to why this might 

be occurring. Ten of the people in his study owed money to Revenue Canada and only 

three of that group seem not to have been an entrepreneur at some point. This tends to 
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support the point made by Sullivan et al. (1 989) that small business debt plays a much 

larger role in konsumer" bankruptcy than is captured by the statistics. The other source 

of government debt was student loans. Five of the people questioned owed money for 

personal student loans, four of them single women. Another woman, who was divorced. 

was noted to be supporting a son through university. 

Clare's attitude towards student loans is interesting. Ms. 42, who supported two sons 

on a $1.281 a month job at Canada Post. had returned to school at age 40 and Clare 

wrote: 

Although Ms- 42 had been steadily emptoyed for 14 years with the Department of 

Justice she decided to return to school two years ago to improve herself and during that 

period she incurred a Canada Student Loan to support herself and her family- 

Income and Wages 

The word poverty never appears in any material connected with Clare's work that 

was made available to me. However, for twenty-five of the group, income consisted of 

government transfer payments, either at the time of the interview, or in the then recent 

past. These payments included UIC (unemployment insurance), Mothers' Allowance, 

welfare or disability pensions. One person was totally without income, nine received less 

than $4,999 annually, eleven received between $5,000 and $9,999, thirtytwo received 

between $10.000 and $20,000 per year and five made over $20,000. This is family 

income in most cases as only seven people in the study were designated as single 

(never married). For the twenty-seven employed men in the group the average salary 

was $14,559 ($1 8.1 98-75 in 1996 dollars); for the eleven women it was $1 3.092 

($1 6.365.00). In 1977 the average gross wage income of those who went bankrupt was 

$1 1.418 (p. 29) ($30.144352 in 1996 dollars), which means that the group which Clare 

interviewed was much poorer than the average debtor in bankruptcy had been twelve 

years before. The image of 'high rollers walking away from their debts while holding on 

to substantial assets" (Brighton, Connidis, 1983, p.76) seems to be an even greater 

myth for this group in 1989 than it had been in 1977. 

Schwartz and Anderson (1 998) found that %bout h a r  of their survey had income 

from government transfer payments, so the situation has remained the same (p. 9) in 
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the decade between the two studies, indicating that unemployment, disability or poverty 

have remained constant factors in the lives of people experiencing bankruptcy. 

Homeowners 

Seven of the study participants had been homeowners. This was far fewer than the 

Sullivan et al. (1 989) study where 52% of the people in bankruptcy owned a home 

(p.129). Home ownership was determined by owing mortgage debt, though the 

American study found that 10% of their debtors in bankruptcy who owned a home did 

not report mortgage debt as part of the bankruptcy (p.134). They did find that home 

ownership and entrepreneurship put people at a double financial risk (p.137). In Clare's 

study three of the six entrepreneurs listed mortgage debt. 

Entrepreneurs 

Consistent with the findings of Sullivan et al. (1 989) and Stanley and Girth (1 971 ) the 

seven former entrepreneurs in the group represented most of the total debt owed. 

Among the six men, the total was $433,700. The sole female entrepreneur, who had 

leased a car when she went into cosmetic sales, went bankrupt for the $5,500 left on 

the lease after she returned the car. Sullivan et al. (1989) concluded that the inclusion of 

small business debt in personal bankruptcy data tended to distort the picture of 

"consumer debt". 

Women 

Clare's data, although not his conclusions, support Sullivan et al. (1989) with respect 

to the poverty of women in bankruptcy. There were nineteen women in his study, four of 

whom were going bankrupt with their husbands. Of the others who were declaring by 

themselves, six were single (never married) and nine were either divorced or separated. 

Fourteen children were being supported by women without a partner. Of the fifteen who 

did not have husbands, none made more than $20,000 and one received only $3,600 

annually. One supported three children on a $14,844 annual salary. Eight of the women 

were or had recently been unemployed. 
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One woman who was employed was Ms.41 who was 65 years of age at the time she 

was intewiewed, While she owed $8,700 to more than 18 creditors, some debts were 

for as little as $68.00. She had been separated for a year from her husband and worked 

as a carpet cleaner for $9.732 annually. A creditor had obtained a garnishee, which 

subsequently reduced this amount ssignificantly". There was no mention of her husband 

and his role in either debt creation or payment. 

Another example of poverty was Ms. 32 who was 34 years old when interviewed. 

She owed $20,375, $1 9,000 of which was for student loans. She was the single mother 

of a 15-year-old son, the product of a marriage she had entered into after she had left 

school in grade 1 1. The marriage had lasted two years and then she had gone back to 

school where she had earned an Honours degree from Ottawa University. While she 

had had a series of term positions, from which she earned $1.200 a month, she had not 

been able to obtain a permanent job. 

Medical Bills 

Medical expenses contribute significantly to the experience of insolvency and 

bankruptcy in the United States (Sullivan et al., 1989; Stanley & Girth. 1971 ; Jacobs, 

1969; Siporin, 1983; Caplovitz, 1974). While it is generally believed that medical 

insurance programs such as OHlP eliminate this problem in Canada, Clare's data 

illustrated the error of this assumption, The two ways illness was shown to create 

insolvency was by disrupting the person's ability to work and through prescription costs. 

Three of the women and two of the men interviewed were in bankruptcy because of 

illness. 

Ms. 5 was 49, single and owed $6,000, which was 105% of her income. She owed 

$4,300 to the Civil Service Credit Union, and $500 to the Civil Service drug plan for 

prescription medication. Clare noted that she had sold two chairs for $1 75.00 in order to 

buy food just prior to her interview. She was on leave without pay from her position in 

the federal government and receiving $475.00 a month from welfare while she waited to 

find out if she could qualify for disability. Clare asked her if she was addicted to 

prescription drugs and she replied that neither she nor her doctor thought so. 
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Ms. 7 was a 38-yearold single mother supporting a daughter on $1,192 per month 

as a legal secretary. She owed $9,700, which was 67.8% of her income. She had two 

Mastercard accounts on which she owed $2,561. She owed The Bay $1,698 and 

Canada Student Loan $1,750- She had recently had to undergo treatment for cancer 

and this had caused income loss, which had led to her bankruptcy. 

Ms- 33 was 28 and owed $12,100, which was 110.3 % of her income of $10,966. 

Her debts had been due to the purchase of a motorcycle and a car. She was in a 'living 

relationshipn and the purchases had been made by her boy friend. Ms. 33 had recently 

suffered a heart attack and missed ten weeks of work, eight without pay. There is no 

mention of the boyfriend's liability or financial contribution- 

Mr. 6 was 61 and retired from the military. He earned a total of $1,550 a month in 

salary and pension. Clare wrote: 

In the late 197 0s Mr-6 lost approximately $50,000 in real estate investments- He 

subsequently had cancer surgery and was not able to earn the level of income he had 

previously. (n 1986 his wife took seriously ill and is currently being treated for Alzhierner's 

[sic] disease- He has exhausted his savings and other finances as a result of his reduced 

income levels- 

Mr. 15 had incurred head injuries in a car accident three years previously- He was 

51 when interviewed and he and his wife were declaring bankruptcy while supporting 

two grandchildren, awarded to them by the court, because of Mr. 15's daughter's 

alcohol and drug dependence. 

Bankruptcy over 60 

None of the people over 60 in the study support Clare's hypothesis, but do give 

credence to the concept of bankruptcy as needed social welfare legislation. Mr. 6 lost all 

his life savings in the real estate market and then both he and his wife experienced 

serious health problems. Ms. 41, the oldest person in the group, was left by her 

husband when she was sixty-four and lived in abject poverty because her meager 

salary had been subject to garnishee. Mr. 45 was 62 and supports three adult children 

"who have drinking problems". None of the seniors had either compulsive parents or 

had documented evidence of compulsion themselves. 
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Credit Card Junkies 

In the Sullivan et al. (1989) study they could find only twenty-three debtors or 2% 

who met their criteria of a "junkie", that is, persons who owed more than 75% of their 

total debt on credit cards. They argue that irresponsible use of credit is equally matched 

by the irresponsible granting of it. They wondered how an industry which had so much 

data collection capability allowed itself to be so abused (p. 184-1 89). 

In the Clare study less than half of those interviewed were reported to have any 

credit card debt. In one case though, it was truly spectacular and illustrated the point 

made by Sullivan et al. 

His credit card champion was a 57-year-old man who had been previously bankrupt 

in 1975. He had a total income of $600 a month, which was received from a part-time 

job and then supplemented by welfare benefits. Despite this low income, he had been 

able to amass $1 0.050 in debt to Visa. Eatonrs, The Bay. MasterCard and two gas 

companies. All of his debts were above the usual initial credit limit, so he had had his 

limits raised. He did not even remember making the purchases because he was a 

psychiatric patient who suffered from depression and had been in treatment for years. 

This points out the invisibility of the role of the creditor in Clare's study. Presumably all 

of these institutions had had the capacity to do credit checks. How did a previously 

bankrupt person, who has to have this fact on his credit record for 7 years in Canada, 

get a limit of $4,000 on a MasterCard when he only made $600 a month? 

Interpretations 

One of Clare's more interesting interpretations was that of the situation of Mr. and 

Mrs. 12. He was 49 and his wife was 45. They had four grown children who lived away 

from home. They owed $80,000, $57,000 in mortgage on their home and $22,000 to the 

Citizen Credit Union. They made $2,300 a month between the two of them and paid 

their mortgage at a rate of $532 per month. Mr. 12 had obtained a line of credit at the 

age 16 when he had dropped out of school in grade nine. He had had the same line of 

credit for 30 years, renewed annually by that institution, which was a professional 

moneylender that could have terminated the relationship at any time, but obviously had 
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chosen not to. Clare reported that a new manager at the Credit Union had demanded 

payments of $863.00 per month from Mr.12 and then garnisheed his wages. He then 

described Mr.12'~ relationship with the credit union as "Chronic problems with credit for 

nearly 30 yearsn. The change in management at the credit union was not seen as the 

problem, rather Mr. 12's possible drinking problem. Clare described this interview in 

terms of 'lengthy discussions of Mr. 12's drinking which does not appear to be a severe 

problem, it was discussed as a matter of family concernn. The wording seems to imply 

that Clare pursued the question of drinking quite assiduously in the interviews. Mrs.12'~ 

alcoholic family home was mentioned in the report, along with her grade 1 1 education 

and her marriage to Mr. 12 when she was 17. The fact that they both found and kept 

jobs without having finished high school; coped for 28 years; remained married; 

purchased a home; brought up four children successfully; and managed (there was no 

mention of missed payments) until the credit union changed its lending policy and 

garnisheed his wages, was invisible. 

Clare's opinion of entrepreneurs was captured in the story of Mr.2 who was 39 years 

of age. He owed $152,300.00. the largest debt in the group. Being a homeowner, Mr. 2 

had $92.600.00 of mortgage debt. He owed $18,000 to a supplier and $1 1,700 to 

Revenue Canada, so his total business related debt was a maximum of $29,700. Clare 

did not mention how long he had had the business, how much he had paid off to the 

supplier, whether he had tried to negotiate with Revenue Canada. The fact that 

Revenue Canada does not negotiate debt was not mentioned. The inability to engage 

in any kind of negotiation for more time. or to make a settlement, is one of the most 

frequent reasons for bankruptcy where tax debt is involvedn (Wilson, personal 

communication. 1997). Clare reported that Mr. 2 had a job in an industry similar to his 

own company, was separated from his wife, and paid $300.00 a month in child support. 

Mr. 2 was described as lacking in knowledge and experience. He had been successful 

in the sale of the product, but had had difficulty maintaining good performance with 

accounts receivable. In other words he could sell but his customers had not paid him. 

We are not told why, whether one large account went into receivership, whether the 

economy caused a lot of small shops and restaurants to close down, or whether he 
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didn't know how to write up a bill and ask for the money. His cause of bankruptcy was 

written up as: 

Lack of knowledge and experience to make success [sic] of distributorship as well as 

problems with cash ffow of the distributorship- 

The Face of Insdvency, A PersonaI Pemp?cdivo 

Joyce Brown, 1996 

This document is an unpublished speech given by one of the authors of the 

Insolvency Counsellor's Qualification Course textbook- She compiled the following data 

from 1 993 to 1996 on a total of 61 1 people who were counselled by the author as part 

of their bankruptcy- She is employed by BDO Dunwoody Limited and these data were 

taken from her counselling notes. 

The root causes of bankruptcy are listed as follows: 

I Psycho-social I Number 

I Marital 1 92 
Relationships 1 26 

I Alcohol lil 
Psychological 18 

I Drugs 

Low Education 4 
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Gambling 

Total 

2 

1 56 



I Income PmbIerns I I 

I Low Income 
I 

I 36 I 
Job Loss 48 

I 
l ll ness 25 

Chronic Unemployment 23 

Income Reduction 

1 Total 
I 

I 166 I 

I 

22 

Pregnancy 

Business Problems I I 

6 

Business Failure 

I 

Poor Investments 1 4  I 
Real Estate Depreciation 28 

Partnership Difficulties 

1 Mismanagement I I 

8 

Total 113 

I No Goals 1 36 
No Budgeting Skills 

Credit Misuse I f 

55 

Abuse 52 

Student Loans 14 

Co-sig ners 11 
L 

Income Tax debt 
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Researcher's Comments 

Brown's speech contained a number of interesting comments, for example: 

Many of these income problems were beyond the debtor's control- A good portion 

were low-income individuals who will never ever get beyond subsistence levels. There 

were a substantial number who lost theirjobs due to downsizing, were injured or simply 

experienced a reduction in income- 

This seems far more supportive of comments made by American researchers and 

contrary to the theoretical construction of bankruptcy as personal irresponsibility which 

forms the rationale for insolvency counselling. 

Since 18% of her study had business related bankruptcies, this supports Sullivan et 

al. in their conclusion that small business failure constitutes a significant part of what is 

commonly called "consumer" bankruptcy, 20% of their study (p. 1 1 1 ). They also 

indicated that without close investigation, it was difficult to make this determination. 

since former entrepreneurs listed themselves as employed, unemployed, on welfare 

and so on. Sometimes the only way they could make this determination was by 

investigating the list of creditors (p. 1 12). Brown's data may indicate one of the 

problems with research methods, which rely exclusively on survey or file data rather 

than actual contact with those involved. Schwartz and Anderson (1 998) for example 

indicated that less than 10% of their sample had business debt, Their assessment may 

be low for these reasons. 

One of Brown's groups was specified as having benefited from counselling (p.10): 

Within the mismanagement section, there are two categories, poor budgeting skills 

and lack of financial goals. Many of the debtors had no idea on [sic] how to handle 

money even to the extent where [sic] they could not balance a cheque book- I found that 

these types of individuals were very appreciative of any kind of assistance 

It seems that when the teaching matched the learning needs, the learners beneMed. 

Certainly some people in bankruptcy, in this case 14%. needed money management 

information. This 14% level is less than almost everyone else's determination in 

Canada. Brighton and Connidis (1982) put the mismanagement rate at over 50%; 

Puckett (1 978) put it at 26%. Since Brown was a counsellor who had access to the 

bankrupt person's files and was mandated to assess and teach budgeting skills, her 
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determination probably reflects a better knowledge of the abilities of the persons 

involved. 

Her comment about student loans reflected an attitude which has been mirrored in 

recent changes to the BIA (7997)'. Default on student loans was counted as credit 

abuse rather than as unemployment If they had been added to that category they 

would have increased it by 3%. She also explained Revenue Canada debt in terms of 

reassessment or improper filing, but still listed it as abuse (p. 1 1 ). Finally she found that, 

A good number of debtors filed bankruptcy for debts that they felt did not legitimately 

belong to them- 

Summary 

Sullivan et al. (1989) commented that the dearth of information about those who go 

bankrupt makes policymaking in the United States '...little more than reading tea 

leaves, responding to political pressures, and acting out unexamined prejudicesn 

(p.280). A review of the literature on this topic underscores the fact that the truth of this 

statement is not bounded by geographical constraints. In the Canadian context, both the 

paucity and the inferior quality of the data upon which legislative decisions are being 

made is quite startling. Until Schwartz and Anderson (1 998) completed their study, all 

our national data on bankrupt persons was based on bankruptcy files and Official 

Receiver interviews. While bankruptcy has been the object of investigation by the 

American academic community and research results have been published and 

reviewed; Canadian national studies have been produced either by or for the 

government and have been accepted as authoritative without review. As a result, the 

negative picture of the character of persons seeking bankruptcy protection, the result of 

errors in tabulation (Brighton & Connidis), or methodology (Clare), have become 

established fact, and the basis for recent legislative 'reformn. In the case of Clare's 

work, false data have been produced to justify mandatory counselling. If Canadian 

Changes in 1997 to the BIA created a two year waiting period before student loans could be 

discharged in bankruptcy. In the 1998 Canadian federal budget, this time period was extended to ten 

years. 
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research is compared to that in the United States, only investigation financed by the 

credit industry produces a similarly condemnatory picture, but even this does not go as 

far as Clare's psychosocial model. 

This literature review also reveals the methodological difficulties in studying bankrupt 

persons- Ryan's (I 995) work points out the problems created by interviews which rely 

on forced choice questions. The Canadian studies make it apparent that bankruptcy 

files and Official Receiver interviews, whether taken directly or through reinterpretation, 

are inadequate sources of data on the character, motivation and learning needs of 

persons who seek bankruptcy protection. In order to investigate the adequacy of the 

three models (economic, social work, and psychosocial) to explain personal bankruptcy, 

it becomes obvious that new sources of data and methodologies are necessary. 
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Chapter Three: Methodology 

The three questions posed in this study are: 

1. How accurate are the conclusions drawn from research on bankrupt persons 

in Canada? 

2. What is the lived experience of personal bankruptcy? 

3. How appropriate is the Insolvency Counselling mandated as part of the 

personal bankruptcy process? 

Research questions one and three have been addressed in chapter two, the 

Literature Review. As has been shown, characterizations of bankrupt persons and the 

subsequent counselling thought appropriate have been based either on conjecture, or 

on research open to criticism in terms of hypotheses, or methodology, or both. 

This chapter outlines the methodologies used to investigate research question two 

and demonstrates how the conclusions drawn in this thesis rest on a combination of 

documentary analysis, background experience and personal interviews (Kvale, 1 997). 

Documents: 

One hundred and twenty four previously unexamined surveys collected by 

a trustee in bankruptcy in Toronto between 1991 and 1996. 

Ten bankruptcy files. chosen at random from the Bankruptcy Branch 

office, Labour Canada, in Toronto. 

Memoranda containing the official notes from the pre-discharge interviews 

of fifty-five bankrupt persons conducted by an Official Receiver in Ontario 

in the late 1980s. 
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Interviews: 

Personally conducted semi-structured interviews with ten persons who 

had received their discharge from bankruptcy in Toronto in 1996 or 1997. 

Ten key informant interviews with: trustees in bankruptcy; lawyers 

practising in the bankruptcy field; professors of law and economics from 

Canada and the United States who had published in this area; and officials 

from the Bankruptcy Branch, Industry Canada. 

Background Expetfence: 

On-site visits were made to the office of Mr. Cyril Sapiro (the trustee in 

bankruptcy whose surveys form part of the data collected for this study) 

twice weekly, over an eight month period, between October 1996 and 

May, 1997- 

Visits were also made to the offices of the Bankruptcy Branch. Toronto. 

and to the courtroom of Master M- Ferron, Bankruptcy Court, Toronto, 

Beginning in the Middle 

'While the Rational Model (survey of literature, hypotheses, methods, results and 

discussion) is the most frequently cited normative approach to the research process, it 

is not the way most research is actually conducted in the real world" (Martin, 1982. 

p.20). My real world exploration into the experience of personal bankruptcy began with 

a visit to a trustee's office, I had the extraordinary good fortune to meet a gatekeeper, a 

trustee in bankruptcy practising in Toronto, whose humanity and professional concern 

formed the initial impetus for this study. When informed that I wanted to find out more 

about the lived experience of bankruptcy, Mr. Cyril Sapiro C.A., MBA, showed me his 

"report cardsn, a collection of surveys, dating back to 1991, which he sends to his clients 

upon discharge. Designed primarily to gauge client satisfaction, they include open- 

ended questions on: attitudes towards declaring bankruptcy; the causes of bankruptcy; 

collectors; creditors; effects upon the family; future plans; and learning needs. As a 

source of information about the lived experience of personal bankruptcy these 

documents are uniquely informative. While they have gone though four changes since 
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1991, with new questions being added periodically, and contain neither census nor 

financial data, they are the hand written thoughts, feelings, motivations, fears. hopes 

and expectations of people who had gone bankrupt over the past seven years- 
Untouched, the data in these surveys have been neither re-interpreted nor edited. 

The enormity of the task this opportunity set for me revealed itself only slowly, by 

degrees. Having become intrigued by the surveys. I began an inquiry into other forms of 

research conducted on bankrupt persons in Canada. Naively, I was looking for models, 

guidance, an unexplored comer where I could add new insights. Instead I found a 

methodological quagmire. On the one hand the vividness of the data, the emotions 

expressed and the experiences catalogued made the surveys an unparalleled source of 

information. On the other, this information portrayed a reality diametrically opposed to 

not only What everybody knowsn but also What everybody foundn. Even though I 

intended to explore themes from the surveys through personal interviews, I realized that 

while the Canadian studies were few in number they involved vastly more data in 

comparison to anything I might hope to get. Other researchers faced none of my 

methodological restrictions. Being part of the bankruptcy system themselves (Oflicial 

Receivers) they had no sampling restrictions and all the funding they required. I could 

not even make the usual quantitative (files) versus qualitative (interviews) comparisons 

because past conclusions had been based not only on thousands of pieces of statistical 

data, but also data from an incredible number of interviews- Although Brighton and 

Connidis (1983) did not conduct interviews themselves, they found a document called 

"Questions put to the bankrupt" in 1 ,I 71 of the files they studied (p.33). Clare's work 

was based on either "more than 200" (Clare, undated) or "nearly 1,000" (Forbes 

Anderson et al., 1996, p.116) interviews, depending on whose report you read. When I 

began to look further afield. at American studies, for support of my findings, what I found 

caused both intense relief and confusion. Sullivan, Warren and Westbrook (1986) had 

reported observations and conclusions very similar to the ones I was beginning to 

make. Their work, though, was based exclusively on quantitative methods. 
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In Search of Validity 

While Tesch (I 987) defines qualitative research by the data source, that is. words, 

not numbers, it is clear that words can be gathered and processed in different ways for 

different reasons. As Kvale (1996) points out though. uQualitative interviews are not in 

themselves progressive or oppressive; the value of the knowledge produced depends 

on the context and the use of the knowledge .... Interviews are powerhrl tools for 

obtaining knowledge about human experience and behaviour. and this knowledge is at 

the disposal of power and money" (p.72)- 

The validity debate in qualitative research divides itself into two camps depending on 

the epistemology to which the researcher subscribes. House (7980) describes the two 

main research schools of thought as objectivism and subjectivism. Other writers have 

used the designations positivist and naturalist or post-positivist (Lincoln & Guba,1981, 

1985). The former bases its credibility on scientific objectivity, independence of time and 

place, reproducibility and the possibility of valuefiee inquiry. The latter contends that 

these fundamentals are impossible when it comes to studying human beings. Rather, 

the subjectivisVnaturalistl post-positivist contends that: realities are multiple; all 

knowledge is context-bound; all inquiry is value-bound; and validity is based on 

ethnographic interviewing techniques (Spradley, 1979) and thick descriptions (Lincoln & 

Guba, 1985). It seemed appropriate to argue that previous research interviews 

(Brig hton 8 Connidis, 1 982; Clare, 1990) had been conducted in the bbjectivist 

extremen (Morgan & Smirchich, 1 980, p.497) of the presently discredited positivist 

approach. Lincoln and Guba (1985, p.26-28) argue that research conducted from a 

positivist perspective misses major clues because it misses the humanity of the 

subjects, is reductionist, determinist, and unable to deal with emergent conceptual I 

empirical formulations. The post-positivist argument notwithstanding, I still did not feel 

sufficiently supported in my radically different findings. The fact that "it felt real to men in 

ten cases did not stand up to some thirteen hundred interviews on the other side. 

The answer came buried in an accusation. I was introduced to the term "gone 

native", and by looking it up, I found the support I had been seeking. 'Going nativen is a 

term from anthropological research meaning 'being co-opted into the perceptions and 
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explanations of local informants" (Miles & Huberman, p.230). Official Receivers were 

employees of the government trained to investigate for fraud and empowered to 

withhold discharge, so theirfindings could not automatically gain credibility through 

weight of numbers and scientific methodology. As 'local informantsn, in possession of a 

great deal of expertise and power, they lacked the basic requirement of the "objectivist", 

namely objectivity. Their work can best be described by a term borrowed from medicine 

and accounting, that is, 'Yorensicn, the application of expertise to legal and criminal 

investigations. Forensic research is the antithesis of the naturalistlpost-positivist 

paradigm, is based on expertise and power and the assumption of misconduct, so 

interviews conducted in this manner become questionable on the basis of vested 

interest. As Henry Kissinger, quoted in Herman and Chomsky (I 988), points out, "...the 

'constituency' of the expert is 'those who have a vested interest in commonly held 

opinions; elaborating and defining its consensus at a high level has, after all, made him 

[sic] an expert'" (p-21). 

My second concern revolved around the line between perspective and bias. Validity 

in the naturalist paradigm requires entry into the reality of the person being interviewed 

(Lincoln & Guba, 1985), use of the researcher's own knowledge and experience 

(Douglass & Moustakas, 1985), intuition and personal involvement (Oakley, 1 981 ), and 

empathy, the desire to feel things as the other person had (Spradley, 1979). While I was 

quite comfortable working from this perspective, I was, perforce, sorting and interpreting 

the data and I questioned to what extent I, too, was imposing my values on it. McGrath 

(1 982) warns that, "the cumulative results of such judgement calls often determine the 

outcome of researchn (p.13). If a person said he couldn't sleep, cried all the time and 

couldn't see any way out of his troubles, I used my own experience as a counsellor to 

identify this as depression rather than weakness of character. Key informants, on the 

other hand, had used terms like "strategic bankruptcy" (pre-planned bankruptcy to avoid 

irresponsibly accumulated debts) and incompetence and lack of forethought and 

planning when discussing bankrupt persons. How could I suggest that my own biases 

were any less distorting of the truth than those of the creditors or the Bankruptcy 

Branch? Miles and Huberrnan (1 984) point out that, "...we need to be especially 

watchful in qualitative research about the multiple sources of potential analytic bias that 

- 
Thesis 131 



can weaken, or even invalidate, our findingsn (p.230). I went back to the research 

literature to search for support for the reliability of the survey data. 

The Surveys: Solving the Problems 

It is very difficult for persons outside the bankruptcy system to do research on 

bankrupt persons because people who have gone bankrupt are notoriously difficult to 

locate, refuse to participate, and give answers deemed inaccurate or misleading 

(Stanley 8 Girth, 1 971 ; Sullivan et al., 1 989; Ryan, 1 996). That is why researchers rely 

on bankruptcy files and the opinions of Official Receivers. The other problem is that the 

stigma attached to bankruptcy makes the words of bankrupt persons automatically 

suspect. While some researchers, Brighton and Connidis (1 983) for example, insist that 

the stigma of bankruptcy is declining (p.113), they then proceed to undermine this 

statement by disregarding, re-interpreting and generally dismissing what bankrupt 

persons say about their own lives. Fortunately the trustee solved many of these 

problems for me. By allowing me access to raw data from an inquiry vehicle he had 

designed and by contacting his clients for me he enabled me to overcome many of the 

methodological difficulties experienced by others. 

Timing 

The surveys proved an unusually rich source of information because they had all 

been completed postdischarge. This is an important point overlooked by many 

researchers in this field. As we have seen, in Canada, interviews had been conducted, 

under oath, by Official Receivers as part of pre-discharge investigations into fraud. It is 

difficult to imagine the participants' answers remaining unaffected by the timing or by 

the official power present in the persons conducting this research. 

Veracity 

While anxiety or transference might be a problem in other instances, it is most likely 

that the unique relationship between the issuer of the surveys and the participants 

would go a long way to ensuring truthfulness in this case. These surveys were sent out 

by someone who was not only very well known to the respondents but who also had a 
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lot of highly detailed information about their finances, their family life. their habits and 

expenses. He had met them at a difficult juncture in their lives. He knew Me background 

of their bankruptcy, had received monthly statements of their personal budgets for 

almost a year and had twice filled out their tax returns. In many cases he had at least 

talked to, and sometimes met with, their creditors, their lawyers, their accountants. even 

their physicians and clergy. He probably had more detailed information about their lives 

than any other single person they knew. Most of the surveys indicated that the 

participant seemed very comfortable with the trustee. Some included letters about their 

children, or future plans; some included complaints- Although this was not requested, 

most people signed them. 

Bias and Tnnsfiemnce 

Since I did not meet Mr. Sapiro until 1996, and obtained the surveys as a Yait 

accomplin, none of my own biases could be represented in their design. While this was 

in some ways problematic in that I often wished I had been able to add to the list of 

questions, it was also beneficial. There was no possibility of the transference 

phenomenon, whereby respondents frame their answers to meet their perceptions of 

the researcher's agenda (Kvale, 1997)- 

Naivete 

I was a novice in this situation and could in effect 'be told anything". The trustee, 

however, had, for the vast majority of the participants, been their prime source of 

information about bankruptcy. Consequently there was no possibility of the naivete of 

the questioner being an opportunity for deception, since the surveys had, of course, 

been completed for him, not me. 

Longevity 

The questionnaires had been collected over a number of years, so they offered more 

than just a "snap shor. They allowed me to compare attitudes over a six year span. 
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Step One in tho Study - Coding the Surveys 

The years 1991,1994,1995 and 1996 were chosen for two reasons. First. I wanted 

to ascertain whether there was any discernible difference between the earlier years of 

this current cycle of bankruptcy filings compared to more recent filings. Also, I wanted to 

discover whether the counselling mandated in 1992 had had any effects on the 

bankruptcy experience. Each survey was photocopied, labelled according to gender and 

year of completion (F 91 -1 )and then any identifying information was expunged. One 

hundred and twenty four surveys were selected. 

Following Tesch's (1 987) suggestions, I decided to attempt to capture the entirety of 

the material presented, assigning a code to each new concept The result was 61 codes 

organized into 14 themes. 

Gender 

Female 

Male 

The questions were all open ended and I was interested not so much in their 

answers as they related to specific questions, but rather in their stories and the 

emotions and attitudes they expressed. Many people chose to respond in a manner far 

different from what is usually meant by "filling in a questionnairen. Some filled in all the 

spaces, then wrote on the back and up the sides; others included letters. The surveys 

averaged between three and four pages, depending on the number of questions and the 

typeset used. 

1991 1994 1995 1996 Total 

32 9 15 4 60 

34 12 13 5 64 

I began simply by wanting to know his clients' emotional reaction to bankruptcy. As I 

read other researchers' material, I went back and checked to see if similar or 

contrasting information was contained in the surveys. In this way my investigation 

resembled a spiral, always returning to the words of the bankrupt person, looking 

deeper for more information upon each return. This strategy followed suggestions 

Thesis 



concerning ways to achieve 'Wick descriptions" in qualitative research. In this way I 

started out looking for one theme and. over a six-month period, discovered fourteen. 

Step Two - Developing a Demper Understanding of the Background 

"Just hanging out in the environment where the interviews are to be conducted will 

give an introduction to the local language, the daily routines and the power structures, 

and so provide a sense of what the intewiewees will be talking abour (Kvale, 1996 

p.96). During multiple visits to the trustee's ofcice I met many people who were 

consulting the trustee because of theirfinancial problems. Sometimes I was able to 

remain in the room during the interview. The reason for my presence was explained to 

the bankrupt persons and their permission obtained before the session. In an effort to 

minimalize my presence, I refrained from taking notes at that time. My impressions were 

jotted down only after these sessions were completed. 

I was also able to observe people as they came through the trustee's door for the 

first time and to talk to many people who had partially completed the bankruptcy 

process. On one occasion a Vietnamese man of indeterminate age hobbled into the 

office on the arm of his Anglo-Saxon translator. After their interview, which was 

conducted in private, the trustee showed me the medical report this new client had 

brought from the Clarke Institute of Psychiatry. It seemed the client still vividly 

remembered the recent war in his country. As a new immigrant to Canada he had seen 

a fellow employee beheaded during an industrial accident. His anguish over the 

memories this event brought forth, plus incompetent prescribing of medication on the 

part of a family physician, together with the deterioration of family relationships caused 

by his financial problems had culminated in the man's attempting suicide by pouring 

gasoline over himself and lighting i t  Although quick action on the part of others had 

saved his life, he was badly injured, hence the pronounced limp. 

On another occasion I was asked to speak to a single mother of four who was 

distraught and contemplating a second bankruptcy. She was receiving collector calls 

night and day and when her children heard her making promises on the phone they 

knew she could not keep, they had asked her why she prohibited lying and then 
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practised it. Even though she had been through one bankruptcy, she had no idea how 

to deal with this situation- 

Initially I had contemplated interviewing bankrupt persons with some reluctance 

because I felt my lack of knowledge in the area might lead me to misunderstand or 

misinterpret their experience. Over the months spent in the trustee's office, I began to 

"learn the language", to understand the events in the process and to gain a greater 

comfort level with my ability to discuss them. While these experiences increased my 

confidence they also made me realize that attempts to describe persons in bankruptcy 

as an undifferentiated group was an exercise in simplistic. limited, even partisan 

thinking. 

I was also introduced to some of the other professionals: lawyers, trustees and 

bankruptcy ofkials with whom the trustee met regularly in the course of his working 

day. One day I accompanied him to Master Ferron's courtroom in Bankruptcy Court, sat 

at the back and listened to the lawyers and trustees present their cases. When told of 

my research plans, Master Ferron, whose many years on the bench of Bankruptcy 

Court makes his knowledge of this area unimpeachable, commented that in order to 

capture the reality of bankruptcy. I would have to write the Encyclopaedia Britannica. 

Step Three - Investigative Journalism and "Fugitive Literature" 

Two problems became apparent at the beginning of this study. Most of what I really 

wanted to know was too current to be available in any form other than the media, or was 

informed opinion, which was not available in documented form. For these reasons I 

commenced a collection of media articles about bankruptcy and began to canvas 

present and former employees of the Bankruptcy Branch, Industry Canada about the 

research financed by this section of the government over the years. In this way I was 

able to include material from old files, memos and speeches in my work as well as learn 

first hand about upcoming research ftom the officials who had commissioned it. 
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Step Four - Key Informants 

Before I commenced direct interviews with any bankrupt persons I interviewed a 

number of key informants, chosen in a purposive manner, in an effort to develop a 

broader picture of bankruptcy as it occurs on a daily basis. Notes from these interviews 

were sent to the participants for approval, While most of these interviews were 

conducted in person, three were conducted by telephone. Included in the list were: 

Barbara Godin, Senior Vice President, The Bank of Nova Swtia, Automotive 

Finance and Retail Lending; Board Member, Metro Toronto Credit Counselling; 

President, Canadian Credit Risk Association; Advisory Committee for Revenue 

Canada; Co-Chair, BIA Committee 

Richard Wilson, trustee in bankruptcy, 

Joanne Bradley, trustee in bankruptcy, former Official Receiver who had 

gathered data for Walter Clare in the late 1980s. 

David Stewart, District Assistant Superintendent of Bankruptcy, Toronto 

lain Ramsay, Professor of Law, York University 

Jacob Ziegel, Professor of Law Emeritus, University of Toronto 

Tahira Hira, Professor of Economics, Ohio State University 

Patricia White, Executive Director, Canadian Association of Credit Counsellors 

Konstantinos Georgaras. Analyst, Consumer Research and Analysis, Office of 

Consumer Affairs, Industry Canada, Ottawa 

10. Norman Kondo, President, Canadian Insolvency Practitioners Association, 

Toronto 

1 1 . Theresa Day, Bankruptcy Lawyer, Toronto 

Step Five - Bankruptcy Files 

Since so many researchers have based their conclusions on data found in 

bankruptcy files, I thought it imperative to discover what exactly was contained in the 

records kept by the Bankruptcy Branch, Industry Canada. Mr. David Stewart, District 

Assistant Superintendent of Bankruptcy, was kind enough to give me an interview even 
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though our meeting was scheduled on the day that the T. Eaton company6 case came 

into his office. After we talked, he took me to the central part of the office space where 

floo r-to-ceiling shelves contained seemingly unending rows of tightly packed brown file 

folders. I chose ten from 1996, totally at random, to see what they contained, but more 

importantly, what conclusions could be drawn from their contents. 

Each file contained: the name, date of  birth, marital status, address, number of 

children under and over 15, occupation, social insurance number, telephone number at 

home and work. if the person was previously bankrupt, what language helshe spoke 

(choice of English, French, other- specw). The financial information included a list of all 

assets, a list of all creditors and the amount owed to each. There was a monthly budget 

listing all expenses. Some files included a cause for bankruptcy in a short phrase, 

others included the information that the trustee had opposed the discharge, and others 

the fact that the person had been in business but was no longer. I wrote down all the 

information in each file, substituting initials for names and omitting addresses, telephone 

and SIN numbers. When I was later able to ascertain the format of a similar instrument 

in the United States, (Sullivan et al., 1989) I was able to draw some conclusions 

concerning the national differences in bankruptcy research findings, which are included 

in an ensuing chapter. 

Step Six - Participant lntenriews 

An analysis of the sunreys and the key informant interviews had given me the 

context, and mapped out the rough contours of the landscape- The details, the colours, 

the depth and shadows, were necessary for a more accurate picture of this 

phenomenon. If participants were going to share such intimate details, the intewiew 

format had to be very different from that used in previous research. One of my goals 

was to ". ..correct both the invisibility and the distortion.. ." (Lather, 1986 p.68) of the 

persons who go bankrupt which, as we have seen, are embedded not only in the 

popular media but in the minds of our legislators. 

Eaton's. Canada's largest retail company. went bankrupt in a highly publicked case in 1997. 
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A carehl reading of the research conducted in Canada revealed that bankrupt 

persons' words had been largely disregarded in studies of this experience. Interviewed 

in a 'Torensic" model, questioned under oath by government officials empowered to 

deny discharge, they had been rendered silent by repackaging and reinterpretation. 

None of their words have ever been included in reported research. 

Locating Reseamh Patiicipants 

Candidates for interviews came from two sources, The trustee sent out letters to his 

clients who had received their discharges, giving them a description of my study, my 

name and telephone number and inviting them to contact me if they wished to discuss 

their experiences with me. I also got the names of possible interviewees through 

snowball sampling from fellow students who knew someone who had gone bankrupt. 

Geography determined the final selection; I met with people who were accessible by 

public transit. Most interviews took place in the participant's home or office. Three 

people met me at the trustee's office because it was central, familiar and provided a 

quiet, private place in which to talk. One person talked to me in a meeting room at the 

University of Toronto because he lives close by. 

Arrangements to meet were made with each person by telephone. I explained my 

study, and answered any questions. This process was repeated at the beginning of the 

interview. I built some rapport by telling them a little about myself, explaining that while I 

have never had to go bankrupt, I have shared some of their experiences. The consent 

form, which included my name, address and telephone number was explained and I 

reiterated that I would exclude their data from the study if they reconsidered their initial 

decision. All participants chose their own pseudonym and decided how their present 

work arrangements would be described, for instance, a lawyer in Toronto, or a worker 

for an NGO charity. All interviews were taped and took at least an hour. In most cases 

though, our discussion went on for much longer, necessitating my relying on post- 

interview field notes made as soon as possible after we parted company. 

Once the interview had been transcribed, it was coded using the same codes as the 

surveys. Then any additional information was flagged to see if it supported or contrasted 

with the conclusions drawn from the surveys. In order to discover if there was any 
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support for either model of deviancy (economic or social work) I asked two questions. 

Why did you go bankrupt?" and What did you know about bankruptcy when you 

walked into the trustee's office?" 

The Interview Process 

The first three interviews, with "Rosie", "Jackn and 'Lean were completed as a pilot 

project in 1996. During these interviews I soon realized I had to overcome a major 

handicap. Having spent all my adult life in the 'helpingn professions, when the 

interviewees began to express their anguish and despair, I felt an overwhelming desire 

to stop the tape and process their feelings with them. I actually did this in the first 

interview with Rosie when she began to talk about her fear that the authorities might 

show up and drag her away, as the Nazis had done during World War Two because, by 

going bankrupt, she had proved herself to be a 'bad citizen". While I realized that 

"personal involvement-. .is the condition under which people come to know each other 

and to admit others into their livesn (Oakley, 1988 p.58). I also knew that if I didn't get 

out of the way, the stories these people were generously offering to tell would never be 

heard. Before all subsequent interviews I offered to discuss whatever they thought 

problematic, after the session. Anything they said of this nature has remained 

unrecorded and is not contained within this commentary. 

While they were telling their stories, I kept my comments to a minimum, probing only 

when a topic really demanded further clarification. I did not question their feelings or ask 

them to explore their statements and was careful not to "put words into their mouths" 

through the use of questions descriptive of either positive or negative feelings7. 

Limitations and Biases 

Sample 

As the surveys and the interviews were voluntary, this of course means that the 

participants were by definition self-selected. This means that these individuals obviously 

7 See appendix two for a more detailed description of the interview process. 
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felt comfortable enough with their role in their experience to talk about it to a stranger- 

However, this selection method produced a group of people who appear quite different 

from the "typical" bankrupt persons of previous studies, in that most of those interviewed 

had had post secondary school educations and considered themselves to be "rniddle- 

classn. While this group differs from the picture of the 'Yypical bankrupr developed in 

earlier studies (Brighton and Connidis, 1982) in Canada, Sullivan et al. (1 989) 

determined that bankruptcy in the United States was a middle-class phenomenon (p- 

I 02) 

These data suggest that bankrupt debtors are our neighbours- They are not some distant 

and different "othersn from whom we can distance ourselves- Their financial 

circumstances separate them fiom most people, but by some d k a l  social measures 

they look like everyone else- The data will not support an overly sentimentalized view of 

these debtors as the poorest segment of society nor will it sustain a view of the slimy 

middle-class manipulator- 

Also. Schwartz and Anderson (1998) found that one quarter of Canadians 

contemplating bankruptcy had student loan debt. which would also indicate that debtors 

in bankruptcy in the 1990s are much better educated than those of previous decades. 

Perspective 

I was not really aware of how profoundly different my own particular perspective on 

human life was from that of other researchers in this field until I contacted Professor 

Tahira Hira from Ohio State University by telephone. Her study on The Small Debtor 

Program in Manitoba is included in the Literature Review. She described her 

observation of Walter Clare's interviews and told me that the experience had changed 

her whole attitude towards qualitative research; that the interviews had "blown her 

awayn, and that she had never considered the emotional aspect of bankruptcy before. 

I was initially amazed at her statements until it occurred to me that as an economist, 

she had not spent her entire working life being made privy to the problems, worries and 

heartaches of others. In contrast, I had spent 15 years in the Employee Assistance 

Programs field helping people deal with illness, addiction, abuse, battering, every 

conceivable aspect of the pain of life. I had taken people to the Canadian Society for 
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Victims of Torture and sat with them while they told their stories. I had spoken to a 

young couple the morning their twin infants died during birth. I came to this project 

knowing that life is often unpredictable, painful, and that 'unbelievablen is just shorthand 

for something outside our own experience. I did not find it unusual that people dealing 

with the protracted illness and death of a spouse would find it hard to concentrate on 

work or that even carefully laid plans would go awry. l knew people were not the 

"masters of their faten. Having worked with bank employees after robberies I was aware 

of the struggle required to overcome the trauma of the unexpected. 

Some might conclude that this experience pra-disposed me to discover innocence, 

but I would counter that. although I did not interview anyone who had tried to use the 

bankruptcy system h-audulently, I did encounter such people in the trustee's office and 

was well aware of their existence. As an officer of the court. it is a trustee's 

responsibility to prevent the use of bankruptcy to perpetrate fraud. On one occasion I 

witnessed the trustee preparing garnishment papers which would enable OHlP (Ontario 

Health Insurance Plan) to redirect their payments from a doctor who refused to pay her 

income tax to Revenue Canada. Despite her large. steady income she not only 

adamantly refused to fulfil her obligations but also wanted to use bankruptcy to 

eliminate them. The trustee was equally adamant that she was not going to use 

bankruptcy to avoid legitimate taxes. 

Most bankruptcy related research concentrates on financial and demographic 

aspects, carefully tabulating assets and liabilities as well as the age, gender and 

number of dependents of the participants. Neither the surveys nor the interviews in this 

study were designed to systematically gather such data. However. none of the models 

of bankruptcy, the economic, the social work, or Clare's psychosocial model limits itself 

by such data in its claim to explain the phenomenon of personal bankruptcy. This 

investigation does not concern itself with how much was owed and to whom, but rather 

with the accuracy of the three attributive models. 

Except for the interviews conducted with Barbara Godin, vice president. Bank of 

Nova Scotia, this study does not include the Voicen of the creditor, except for the media 

articles quoted in the introduction. There are a number of reasons for this. The creditors' 
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perspectives are well represented in the history of bankruptcy law in chapter one and in 

the literature review in chapter two. Houlden (1 966), Brighton and Connidis (1 982). Hira 

(1 981 ,1982) Johnson (1 982) and Clare (1990) all make statements supportive of the 

creditors' perspective. While I was well aware of the creditors' point of view, I did not 

find it represented in the testimony found in the surveys or given in the interviews- 

Summary 

"The complexities of validating qualitative research need not be due to an inherent 

weakness in qualitative methods, but may on the contrary rest on their extraordinary 

power to picture and to question the complexity of the social reality investigatedn (Kvale, 

1996 p.244). Each layer of verbalized experience added further confirmation to the 

stories told in the surveys. Vivid descriptions from each source were found to be 

congruent on a number of issues pertaining to the complexity of the events which led to 

bankruptcy. The more complex the stories became, the more they defied the simplistic, 

undifferentiated picture represented in other published sources. I had been directly 

involved in only one of these sources, the interviews; the surveys and the Official 

Receiver investigations recorded in Clare's notes had been designed and executed by 

others. Congruence among the three sources led to confidence in the significance of the 

data portrayed in each. 
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Chapter Four: Findings 

Introduction 

As the Methodology chapter in this study outlined. ubeginning in the middle" meant 

that the Sapiro surveys were coded before the personal interviews were conducted. 

These codes then formed the basis for the analysis of the interview data. After all the 

data in this study had been coded, it was organized into themes which were then 

divided into two general time periods. Since the signing of an assignment in bankruptcy 

[declaring bankruptcy] is the pivotal legal event upon which this study is focused, the 

themes have been divided into 'prior to bankruptcy declaration" and 'post declarationn. 

In this way the data from the participants will be presented in the chronological order in 

which it occurred. Firstly, in order to facilitate an understanding of the interview 

participants' experience of bankruptcy. their explanation of the events leading up to their 

decision to consult a trustee will be presented. Then the themes. containing data from 

the surveys, followed by explanatory comments from the interviews, will follow. 
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An Introduction to the Personal Interviews 

A total of ten interviews with persons who had received their discharge from 

bankruptcy were conducted to explore the themes suggested by the surveys, and to 

obtain a more detailed picture of the experience of personal bankruptcy. My aim has 

been to remove the retrospective 'fens of faulr (Sullivan eta[., 1989, p. 8) through 

which the lives of bankrupt persons are viewed and portray their stories as they 

experienced them, without the benefit of hindsight. This material has then been 

compared to the deviancy models to determine the applicability of each model to the 

cases presented. 

Since the words of bankrupt persons have been traditionally thought irrelevant to 

studies on the subject, I have tried to present their views to the reader as directly as 

possible. This introduction includes the interview material describing the experience of 

participants up to the point where they consulted a trustee. 

Rosie 

Rosie, who was 75 when we met, welcomed me into her tiny senior citizen's 

apartment like a long lost friend. She insisted on feeding me, so I had black instant 

coffee, some grapes and a slice of Polish bread. She wanted to serve a banquet, but, 

with difficulty, I finally convinced her I was not in danger of starvation. 

The kitchen was minuscule and from the kitchen table, which was actually in the 

living room, I could see the whole apartment. Pictures of the Pope and some saints 

were intermingled with dozens of pictures of grandchildren. All the furniture was covered 

with brightly coloured, hand crocheted, woollen covers- 

Rosie had come to Canada in 1949 with her husband and children and had secured 

a job as a chambermaid at the Royal York Hotel. She was very proud of the fact that 

she had met Zsa Zsa Gabor there and assumed I knew about her famous "case" which 

had made all the papers. It seems Ms Gabor had lost a necklace while staying at the 

hotel and Rosie had come under suspicion. The necklace was later found in the star's 

room. Rosie didn't seem upset by the accusation, but was pleased to have been able to 
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make her denials to the star, directly, in her nathe language- About half way through the 

intelview I noticed that some of Rosie's fingers were squashed at the tips. She 

explained that she had been in a concentration camp and had been tortured by the 

Nazis. 

This was a difficult interview to conduct. substantially because Rosie, who spoke 

with a heavy Polish accent, wanted to talk about everything but bankruptcy. She told me 

about her childhood, the war, her children and their spouses, her deceased husband, 

her jobs at the Royal York Hotel and City Hall, whom she had worked for, what she did, 

whose houses she has cleaned, how well they had treated her. She described how she 

used to take her children on vacation by cleaning cabins at Wasaga Beach and going 

out at 5:00 in the morning to collect bottles, and on and on. I kept trying to bring her 

back to the point, but I had to agree with her that her stories were much more 

interesting. 

Through sheer dint of hard work, making $12.00 and $14.00 an hour as a cleaning 

lady, Rosie had built up quite a lot of equity. While her husband was alive, she owned 

some property on Avenue- Rosie had borrowed a total of $28,000 for her 

children's education; one went to McGill and two to McMaster. After her husband's 

death she tried to negotiate with the bank: 

I went to Royal Bank and said, 'I have only $4,000, please help me- At that time my 

husband died and I have debt and everything, 

She went on to explain that while she did owe other institutions (Master Card, 

$3,500) it was the Royal Bank which had forced her into bankruptcy for $4,000. r h e  

Royal Bank ruined my life." 

Despite her convoluted and rambling stories, it became clear that the real source of 

her problems was not her credit card bills or even the Royal Bank, but rather the 

actions of her youngest child, a son. This is a theme that came out in the surveys, that 

is, other people losing the money, in this case, a grown child losing the nest egg it has 

taken a parent a lifetime to amass: 
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I gave the houses to him [her youngest son] and I couldn'ttake it all back- He took 

mortgages galore and the banks took everything- In two years he lost everything and I 

am with him because I signed the certificates- 

Jack 

Jack, a tall, impeccably dressed lawyer with a law firm in Toronto, suggested we 

conduct his interview in the board room, part of a lovely restored building with warm, 

mellow, sanded brick walls and old, wooden beams. Books, antiques and old prints 

were piled everywhere. I had been particularly pleased by his offer to be interviewed 

because I wanted to pursue We professional anglen, the "tax break anglen. 

Initially, Jack seems to be one of those people who was relatively unaffected by 

bankruptcy, in that he did not express the self blame, low selfesteem, fear and 

confusion that others have given voice to. He minimized his emotional reactions as he 

explained that he had gone bankrupt because of real estate investments, which had 

decreased rather than increased in value. Through most of the interview, he spoke in 

the third rather than the first person, discussing 'professionalsn rather than himself. 

He took some time to explain to me the reason for most bankruptcies on the part of 

professionals: 

Many professionals in the late 1980s were making large professional incomes but 

acquired expensive lifestyles that essentially required them to spend what they eamed- 

They bought bigger houses, they assumed mortgages, they took trips, they entertained 

their friends, they bought cars, they bought clothes and they spent their money and they 

didn't have the money necessary to pay their taxes. The accounting profession came to 

the rescue.,. 

He then went on to explain that a $200,000 condominium could be purchased with 

just $2,000 down. The rest was assumed as mortgage, but often did not have to be paid 

because the unit was then rented to recover the mortgage cost. The professional could 

write off huge amounts of tax using 'SOW costs from the upkeep of the condominium 

building. This process worked well and some doctors and lawyers bought a number of 

these apartments. Then the "bottom fell outn of the real estate market and the $200,000 

apartment was only worth $1 20,000. When the mortgage came up for renewal, and the 
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bank could only refinance 75% of the value, the owner was expected to make up the 

difference in cash, 

If the professional had purchased a large home and furnished it and built up 

personal debts: 

No matter how hard he worked he couldn't make enough to pay everybody off and he 

would eventually end up in bankruptcy- And you have to remember, I mean professionals 

got into these tax shelters year after year, so as not to have to pay income tax, Because 

they were still spending their gross income, rather than their net aftertax- And that would 

inevitably lead to going to see a trustee in bankruptcy, 

Lea 

Lea is a professional counsellor with a practice in Toronto. Her office and reception 

room is on the second floor of an old building. As I got there a woman was negotiating 

with Lea's neighbour, a seamstress. Lea's office shows a tremendous amount of caring. 

Everything is soft, from the recessed lighting to the low chairs, a mattress on the floor 

with blankets and a teddy bear. Lea is 50 and has been doing counselling for a number 

of years. Her 'me" wall in the reception area displays a lifelong commitment to self- 

improvement with a degree and 11 certificates for a variety of therapeutic methods. 

Her financial problems began when she changed business partners. Her new 

partner, whom she had known for 7 years prior to their partnership, proved unwilling to 

fulfil his obligations in their partnership agreement When asked if he too had had to go 

bankrupt she said, 

No, he got everything. That even makes me stronger because I know I've done 

everything with integrity and I've built up again. 

She went on to explain: 

I was keeping up my side of the payments in a partnership and the partner wasn't 

keeping up the other half, so I had already borrowed and I couldn't borrow any more ftom 

anyone else. There was no way I could pay his half and my half so I just couldn't have 

paid. There was no money coming in at this point because I had left a partnership in a 

business. So I was working with a lawyer and paying all the fees out. I had paid 

enormous fees to try and make this person negotiate and pay their half, to no avail., . 
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She expressed her reluctance to declare bankruptcy: 

I was moving towards doing it, realizing that people out there were doing it for various 

reasons, I still didn't want to- It was like my feet were dug in and somebody was still 

pulling me- It was not something I wanted to do- 

When Mary and I first talked on the phone, her words spilled over one another and 

she would begin each sentence several times. In a breakneck whisper, she told me 

about her breast cancer, her landlords %om helln, the woman who negotiated a small 

business loan with her when she got into financial problems, but whose real intent was 

to take over her business- She also described her lawyer, whose high fees for dealing 

with these two situations finally forced tier to declare bankruptcy- I had read about such 

combinations of disasters in the surveys and while I was eager to talk to her, I 

postponed our meeting for nearly six months, until she had finished her cancer 

treatments and the subsequent surgery she needed on her wrist The loss of her lymph 

nodes had caused massive swelling of her right arm, which resulted in the need for 

more surgery. She had joked about getting to her before she died, but I felt very hesitant 

to add to her already complicated situation. When we reconnected, I agreed to meet her 

at the aesthetics salon, owned by a friend of hers, where she lives and sometimes 

works. 

The salon was located in an old house and Mary was in the process of turning a 

spare mom into a gift shop on the Sunday afternoon when I arrived. She had filled the 

space with toys, Christmas decorations, teddy bears in various sizes, interesting, 

tasteful items. 

Mary was tiny, but very over weight. Her weight looked so unnatural on her that I 

was not surprised when she told me she had gained 100 pounds in the last two years. 

She insisted on serving me tea and homemade pastries. She had bartered for the 

pastries, exchanging beautician services for the goodies so that actual cash had not 

been necessary. A few minutes after she started to recount the details of the past two 

years, she had found it necessary to go into the minuscule shop kitchen and get a roll of 

paper towels, as she had begun to cry. She cried throughout most of the 3-hour 
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interview. She took a long time to tell her story because it was complicated and because 

she had to stop often to collect herself. After I turned off the tape. we chatted a while 

longer and she showed me the tiny basement room below the shop, the home she now 

shares with her two cats. 

Mary's problems had begun two years previously when she had rented a 

commercial space, and the apartment above it, in a very trendy part of Toronto. 

Over the five years prior to this decision, she had built up a successful business with 

more clients than she could handle, so the commercial arrangement seemed ideal. By 

both living and working in space owned by the same landlord though. she had created 

for herself an untenable situation- When asked why she went bankrupt her immediate 

answer was: 

Ninety-five percent was caused by a landlord, who [had originally] seemed very obliging, 

in effect not honouring the terms of the lease and then trying to break the lease because 

he wanted to rent the space to a close fiiendrof his]---They had my $5,000 [deposit] and 

everything else. It wasn't like I could just walk out and go somewhere else. If they hadn't 

had that, I would have- 

The conflict began the day she moved in, or tried to, and found her equipment piled 

up "on the street in a snow stonnn because the landlord had not moved out. as 

promised- The location was excellent though, and she had made arrangements to bring 

in another person to share the client load and the rent. She had more business than she 

could handle. She did not find out until much later that the landlord had signed rental 

agreements with two people, the other party for a higher amount, and that was why he 

wanted her out 

She could not just move because she had: 

... done all the renovations to it [the new space she had just rented] at this point and had 

spent every cent I had to do that, 

She did not want to move again and possibly lose the momentum she had built up. 

There was obvious pride in her voice when she talked about how she had built up her 

business before all this happened: 
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I feel like I have a fot of sensible things behind me when I wentahead and started doing 

my own business and that, it wasn't like I, L went out there and didn't know what I was 

doing. 1 gradually built my business very careficlly, it doubled every year for five years- I 

went from earning, my first week I was in debt $7,300 to buy a bit of equipment and I 

earned $28.00 that week 

After the renovations were completed, the landlord made her associate so 

uncomfortable she left, leaving Mary to pay all the rent, $3,500 per month. Since not 

paying her rent would break her lease, her landlord made it increasingly difficult for her 

to make her payments: 

I had never been late with my rent-,, [but] it even got to the point where they wouldn't 

cash my cheque on time to make it look like 1 was breaking my lease- So I had a fiiend 

drive me every single month up to their place to pay my rent on time, so that I had a 

witness- That's how bad it was- 

To get her out the landlord and his wife resorted to: 

... banging on the store window saying 'pay your rent and it wasn't even rent day, it was 

like two days before the rent was due, out on street banging and hollering and 

yelling- Even my plants fell off the ledge and broke, it was horrific--- 

She ended up going to court six times; she won each time, but the legal fees, which 

the lawyer did not disclose in advance, began to get very steep: 

My landlord was very greedy, very greedy. And, and I think my lawyer thought I was just, 

I think he thought I had an endless supply of energy to earn the money to pay him- 

In an attempt to solve this problem, she got into a bigger one, entering into a private 

loan arrangement with another businesswoman, who then refused repayment in order 

to take over her business. This required more legal fees: 

At this point we did the examination for discovery and just prior to the examination I found 

out I had cancer and I didn't know what 1 was going to do.--.I'm feeling more and more 

tired and I'm getting sick; something's wrong; I've got to go in for a check up- That's when 

I found out I had cancer- I started putting on weight and couldn't get it off; I couldn't work 

the hours I was working-.. 
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She described herself as working: 

8 days a week, basically 14 hours, 16 hours a day- L did absolutely all the aesthetic 

services offered and urn I had a few people come in on a commission basis to help, to 

work; it was busy; they saw that; they offered, 

So, at a point when she still had too many customers to handle herself, but not the 

energy to do so, everything began to unravel. Her part-time help left: 

So, soon as I find out I had cancer- My trainee and the person who hired and trained [her] 

left and they went somewhere else- The other people who had been coming in on a 

commission basis decided that they wouldn't come back They just felt uncomfortable 

being around someone who was sick 

The more she tried to do everything herself, the more the "paperwork" was ignored: 

Then some suppliers started asking for payment I actually reafiued one of them was 

charging a little extra so, again, I went back to my lawyer who says to me, 'It% a clear cut 

situation, I'll give them a phone call, 'Here's the particulars and you've made a mistake'. 

He gets it resolved, now he charges me---for more than what I owed the supplier and I 

was like, 'Oh, no', so I, but I split it into payments and I paid him out- 

She discovered at this point that, although she had previously taken out disability 

insurance, it was inadequate: 

My personal liability and disability type insurance covered me for everything but cancer 

and chemo. -..I was a new policyholder so I had, hadnlt read the fine lines, I guess, so I 

don't know what happened, but it somehow escaped me- So I no longer had any 

coverage- I think my first year's medication, my first month's medication, pardon me, that 

I started to pay for myself, that C had to have, I can't remember it exactly, what they were, 

but it was over $700-00. 

After the operation to remove her right breast, she was able to stay with friends for 

six weeks but when she tried to get back into her own place she found that the landlord 

had already moved her things out of the apartment and rented it to someone else. But 

she had bills to pay and she felt she had to keep working, so she slept in her shop: 

I literally would roll up the mat that I would use to do some of my treatments on- On the 

floor OK, sleep on that OK. Roll it up just in time to try to clean myself up to look like I 

could go to work and then I would stand there and I could not remember what I was 

supposed to do- 
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At another point in the interview she talked about trying to juggle cancer and her 

business: 

I'm literally dragging myself to the door to get the bus, the shuttle bus, because at first I 

didn't know there were all these things I could use- Because it was $75-00 a day for cab 

fare and I had to have radiation and chemotherapy- Well my hair's falling out, I have a 

wig on, and I'm going to still keep working because I owe people money- 1 just didn't want 

people to see me like this-,. 

She went to a trustee because: 

I tried with everybody. I just gave up- I had no choice, I had no more fight left in me- And I 

just was so tapped out emotionally,.- 

She went on to explain that she had also begun to experience pain on the other side 

of her body and was very afraid that cancer had developed there also. 

Phoebe 

Phoebe is a social worker and we met in her office in one of Ontario's larger facilities 

for the mentally ill. She was very matter of fact and down to earth, speaking without 

flamboyance or drama. She sprinkled her comments with little amusing anecdotes to 

lighten what she had to say. She told me she had gone bankrupt: 

Because we saw no other way to get out from under a series of debts that were 

cumulative over a number of years- And we'd exhausted every avenue available to us to 

the point where we tried to sell our home and there was just no other avenue- And that's 

it, in a nutshell, basically. 

She did not identify a crisis, just a number of on going circumstances, which created 

more and more debt for her and her husband. They had five daughters, all of whom 

wanted a university education, and they cared for two elderly parents, one of whom had 

Alzheimer's: 

No, I don't think [that there was any crisis]. I think, I think again it was an accumulative 

thing. It, we have five kids, who are relatively dose in age. They all attended university, 

two of which are still in university, the older three are done, And I think we didn't meet the 

classification for an OSAP grant, My oldest child did, Her thing was mostly grant, her 

moneys to go to university were primarily grant, Secondarily my second and third 

daughter got partial loan and they went to university outside of Toronto, and it just, the 
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expense was just extraordinary- I think that was the primary reason- Secondarily, I had 

the care of two elderly parents living with us- They've since deceased, both of them. My 

mother a year ago, my father six years ago, so that the debts became very cumulative- 

My mother had Alzheimer's- And I think with nine adults, and I classifLthree of my 

children at that time over the past six or seven years as adults- The other two were in 

their very late teens, finishing high school, going into university. So, I have nine adults in 

the home and not much financial assistance- My father would give us a l i i  bit, but not a 

lot, He was a retired fellow in his eighties and he didn't have a lot 

When she began to list some of the other factors though, it became apparent that 

although she is a wage earner, a small business played a large part in this bankruptcy: 

My husband was, is, in business for himself with several brothers, And tfiere was a 

period of time back in the 70s  where something happened---Two of the three brothers 

ended up needing to leave the business, leaving my husband and one younger 

brother. .-responsible for an entire business which put another financial drain on us- And 

there was no way that, we had re-mortgaged the house to keep the business going, plus 

trying to keep these kids in university, and it just became overwhelming financially- 

Throughout our conversation she told me wry anecdotes about the things which had 

happened to make the whole experience worse: 

Just a little aside, to add to, maybe inject some humour into this, My father did, finally at 

the age of 84, died and he died on New Year's Day, January 1,1991, the day that GST 

came on to funerals- And we, we always thought that was sort of our luck you know that, 

so it was just a little added financial strain, like 15%. 

George 

George is an institutional sales representative for a large food supplier. As we 

chatted before the intewiew he told me that he had gained a lot of weight since he 

started to experience financial problems and that the whole experience had aged him. 

He pointed to the gray streaks in his hair and told me he was only 39 years old. He also 

mentioned that he had had a lot of back pain and sleepless nights 'since everything fell 

apart". He had been married for twenty-one years when we met, and he and his wife 

had a twenty-year-old daughter- Before they went bankrupt they had owned a home in a 

small town north of Toronto. They both had had good jobs and were financially secure 
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so they did some research and decided it was time to make their dreams a reality and 

open a small business: 

We were in a small business in a small community- And when we first opened the 

business we had great intentions and we were the only business at that time selling a 

said product to a community of about 40,000 peopCe- We got involved in a lease with a 

- landlord, who at that point in time gave us all the right feelings to get involved in a lease, 

and offered us leasehold improvement moneys, It was a pretty sweet deal, and that 

basically made us start- As we got involved in it, and did research, we thought we had the 

right product for the community- And we went ahead and borrowed money under a small 

business loan and started c~nst ru~on,  Went ahead and put together our concept and 

our dream- 

George referred to this landlord as the =grandfather" type, who gave them $10.000 

towards leasehold improvements. They were then able to borrow another $50,000. At 

first their business met with considerable success: 

After we got financing approved, and hrnds from our landlord, we continued and opened 

our business- At that point in time the business took off very quickly, very successfully, 

for a bout the first 8 months- ,+we should have borrowed a little bit more money as far as 

operating costs. So we were getting a little bit over our heads, even though we were 

bringing in good money, we were paying it out as fast as it came in- 

The business was very busy and soon attracted potential buyers, so they thought 

they saw their way out. If they could just keep the business going long enough, they 

could sell it, get their money out and pay their bills: 

We continued on because we had no alternative, W i i  the help of our daughter and 

sister-in-law, who worked in the business for free, we were lucky that way- For the 

business went on for about a year and two months and then we had a few people offer to 

buy the business. So we looked at those options -,,There was competition coming 

in ... About 7 other types of operations similarto ours, so we were looking at a doom 

situation, When we were trying to keep positive and running the business- We looked at 

different avenues, We got into more catering, into giftware, we certainly tried every 

avenue to keep the business going- 

When a buyer came along, they cooperated for several months to make the sale, 

and to make the transition happen smoothly: 
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After about a year and a half, we got into a sale position with a couple who had been 

looking at the business for about 8 months- So we tookthem up on their offer, put 

together the proper papers, got involved with our lawyers, shared our trade secrets, 

shared our dollar amounts in the business, our financial records completely and looked at 

a closing date- And when it came to the closing date, they reneged on the deal- 

Having put all their hopes in the sale, they ended up with only the buyers' deposit: 

As we got closer to the sale, our landlord, with his lawyer, who happened to be the 

property manager and his son-in-law, found out who the buyers were and started 

negotiating with their Iawyer.,.they were contracting a new deal, He took a deposit [from 

their prospectke buyers]. We had no idea, We went to the lawyer at 5 o'clock at night, 
There was no closing- There was no paperwork, no money- Meanwhile, they were 

dealing with the landlord direct, behind our back, We had a deposit, but not large enough 

to let them take the business- We had no alternative- We had to fight it, we had to get 

lawyers to represent us, We had PST and GST, which we were doing our damnedest to 

clear up, so we could keep the business going- We banked on selling the business- We 

went through training [with the prospective buyers]- They went through hiring and 

advertising, telling everyone in the neighbourhood that they had bought our business.--" 

For about three months before all this happened George's grandmother was dying 

from cancer. His father had died when he was young so looking after his grandmother 

and her financial affairs was considered his responsibility- They had to leave for the 

Maritimes that night and when they got back a week later, the landlord had a surprise 

for them: 

When we got back, we thought we were going to open the business back up- There was 

a sign on the door- He had changed the locks and had somebody already to buy the 

business, When the business opened up, we realized he had sold the business to 

somebody (not the purchasers they had had the original agreement with] who had looked 

at the business, who had looked at the business through us, who had obviously offered a 

better price- The landlord had the sign up and changed the locks..-The landlord put us 

out in the street. 

John 

On the telephone John had an old-world graciousness and a soft Irish accent, 

although when we met he told me he had lived in Canada for most of his 72 years. He 

had developed a successful consulting practice, 'in Vancouver one week, 
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Newfoundland the new, which he and his wife Mary had run successfully for more than 

thirty years- The Canadian federal government was one of his regular clients. While 

John travelled Mary had stayed at home, negotiated with clients, managed his 

schedule, booked all travel arrangements, processed all the billing, kept the books and 

raised six children. They had had a good life with no financial difficulties. John was most 

comfortable talking about his work, and made me laugh with anecdotes from his days 

as a public speaker, lecturing to groups as far away as California. His voice dropped to 

a whisper though when he spoke about his bankruptcy caused by the loss of his wife to 

cancer: 

Well my wife was an integral part of the business- She ran the administration- She set my 

schedules across the country, She wasn't in any way trained for this--- She was 

wonderful--- Suddenly, suddenly she developed multiple melanoma. It was a four and a 

half-year gradual deterioration- That's where the problem started- I was committed to 

Mary- When she died we had been married for47 years--,She was sicker and sicker and 

sicker and then I had decided that she was going to die and that we wanted to nurse her 

at home ..-And she died at home with the whole family around- 

His wife's desire to die at home had had unexpected financial ramifications: 

I wasn't able to work and the cost of looking after her was horrendous ... The business had 

been doing well, we were flourishing- After she died I became somewhat depressedJ 

didn't have the same desires, I had no desire to jump in a plane and go to Vancouver, 

[there were] too many associations, for years and years she had been involved-.. Now 

you know, a couple of years ago, earlier, had I known that I had this cash flow problem, I 

could hit the road, accept more and more filesJn my early days I was well known in my 

profession - 

It seems they had no financial difficulties until his wife's illness: 

We had a big house in Mississauga- We needed a big house.. .we had 6 [children] .,,We 

were paying our mortgage down on a weekly basis. We could have paid it down a lot 

quicker if I had had the foresight to see what was going to happen. But I didn't- 

Nor did they have enough of the appropriate insurance, as Mary, who had been in 

charge of such things, had not thought it necessary. Fulfilling Mary's wishes meant he 

had to pay for special equipment, weekly blood transfusions, saline and morphine drips, 
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as well as daily care at $1 10.00 per day. Money disappeared at a greater rate than it 

ever had before and John was just not in a position to make more rapidly enough. 

He spoke fondly of his wife and obviously missed her greatly. He told me about her 

introduction to 'Wosureu. He chuckled when he repeated his wife's comment that she 

would have to get on and die more quickly because the uclosure" discussions her sons 

were insisting upon having with her would Wear them out if she didn't go soon." 

Jane 

Jane described herself as working for a social activist non-governmental 

organization. She explained the reason for her bankruptcy as being a combination of 

factors including "...generally poor money management skills on the part of myself and 

my husband." She related Mat she had become ill a few years ago and had not been 

able to work for two years. Soon after she had been able to return to work, her husband 

developed crippling arthritis, but her present $900 bi-weekly take-home-pay disqualified 

him for any kind of disability pension, so they had had to manage on that. 

They had been in the same apartment for nearly 15 years and had "gotten by" by not 

always paying all of their rent. For a long time this situation had been tolerated by the 

landlord, who also lived in the building: 

Over a period of about 8 years we accumulated a debt to our landlord of about $7,000 

and he started to get less and less patient with us- I can't really fautt him with that, So he 

decided to take it to court.--He sent it to a collection agency and they were demanding 

immediate payment or legal action, unspecified legal action, we really didn't know what it 

was. 

She summed up her situation by saying: 

It had to do with a long history of not being too good at managing money .. .My husband is 

not a particularly practical person, He is a chef. He could be earning a $1,000 dollars a 
week and he'd still wind up short at the end of the week. After 20 years I haven't 

succeeded in changing him, short of taking all his money and giving him an 

allowance-..Which is what I have to do when we have any money, but that's not a 

particularly pleasant way to be married to someone- 



There were no other debts, except for a dentist bill of $I16OO which she disputed 

because she felt the dentist had caused damage to her mouth and then was expecting 

her to pay for i t  As she talked, though, it became obvious that there were other reasons 

for their financial problems: 

He and I have never both worked at the same time---Overthe 20 years we've been 

mamed I've worked more regularly and brought the larger share of income to the horne- 

If we had both been working steadily all along we probably wouldn't have gotten into the 

hole, but I was out of work for two years with a back injury and then his drinking and 

recovery from that, and now he's disabled. So we never have been both working at the 

same time, ,,and healthy- 

He had had a drinking problem in the late 80s when he went though a period of not 

being able to find work. She then told me about her husband's illness: 

Over the past year and a half he has developed really severe arthritis so he hasn't 

worked in that time and my present salary puts him out of the running for any benefits, for 

any welfare. He doesn't qualifL for unemployment insurance- He's applied for his 

pension, his CPP, but the application has been in the works for about 8 months now and 

he's no closer to knowing if he's going to get it, so he has zero income. 

They had been in the same apartment for fifteen years and were very loathe to 

leave, though when we spoke, she saw how foolish this had been: 

When we left [the apartment] we just leR We didn't give him 2 months notice or anything 

like that. That felt pretty lousy- It was very sneaky- I'm not proud of it; I'm not proud of the 

whole situation, but I don't know what giving him three months notice would have done- 

The apartment was falling down around our ears. He never did any repairs. He didn't do 

any repairs even when we were current with the rent, We should have left a long time 

ago, not let the situation get the way it was, But we had lived there for 15 years- We had 

lived there a long time and a lot of, you know, It was our home, in horrible disrepair that it 

was. It was crazy. It was a hole, but it was still difficult to leave my garden. 

Peter 

When asked why he had gone bankrupt, Peter proceeded, in a very methodical, 

logical manner to tell me the story of his life. He had rapidly worked his way up from 

being a salesperson to a shop owner for a company that made very expensive, 

consumer products for the music industry: 
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My experience, in my career, started in my 20s when I started on the floor of a famous 

retail music company- I then opened a branch in a major city forthern. when I was 28- It 

was very successfbl- An opportunity came to move to Toronto and open in business for 

myself with a high profile company distributorship, At the height of our business, in the 

early '80s, we had 10 retail stores in Ottawa, Toronto and Vancouver, 

Peter's company was able to survive the 1982 recession because of sound business 

action on his part: 

The recession in the early '80s caused us to close all the out-of-town branches and retain 

two of the Toronto locations- We survived that deep depression- Having done so, and 

tightened our belts in many areas where we had been lavish,,-As the economy 

recovered in the mid '80s, we did extremely well- Our average sales had been 

somewhere in the million-to-a-million-5 and in 1 986 to 1 990 we were doing 3 to 4 million 

dollars a year and thereby became the supplier's largest client, world wide- 

The business was hit hard again in the next economic turn down: 

The 1990 recession was devastating to us- The volume dried up drastically. In 1990 we 

also cut our staff and rented halfof our premises to a bank to reduce out overhead. I 

ceased taking any income ftom the company and inj'eced capital to the extent of about '/2 

a million dollars over a period of three years, in the belief, as a lot of people did, that the 

economy would return- 

Firmly believing that he could ride out the recession, if only he could hold on long 

enough, Peter saw an opportunity and opened another business: 

However at the same time, music schools around the city closed. And there was an 

opportunity, with about 14 music teachers, to form a school, They had students and we 

felt that it would be a sustaining business in that it would be a weekly income guaranteed, 

and maybe a way out of our dilemma- We rented space in anticipation of about 400 

students. They [the music teachers] were not able to deliver, We continued that until 

1996, spring of. 

The music school did not go as well as he had anticipated and he lost his first 

business: 

The major retail company was forced into dosure in 1995, We tried to work with the 

manufacturer. They tried to work with us, for a short period of time. They cut their losses 

and that business closed, putting a lot of people out of work, I then continued to try and 

keep the music school alive until April 30, [I9961 when I realized that not only could I not 

make the payroll, I could not make the rent Negotiations with the teachers over a salary 
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decrease didn't work, They probably did not understand the gravity of the situation ---so 

we were forced to close at that time. 

He then went on to explain the other major loss he had sustained while he was 

struggling with the downturn in the economy: 

In 1992, my life partner of 20 years died of AIDS- He was a brilliant lawyer and I always 

believed, if he had been around, he would have saved me from this dilemma..- 

The loss of his spouse, his first business and then his second, was accompanied by 

the loss of his health: 

After the closure of the school I believed my rife had falten apart totally. I didn't answer 

the phone. I didn't read the mail- I essentially had enough faod in the house to sustain me 

and went out as little of possible.--except to AA meetings, and to visit my psychiatrist 

once a week-,, I had started to abuse alcohol, probably in the period subsequent to my 

partner's death, as an escape- It was an instant remedy, because it immediately relieved 

the real'w of the day, but subsequently it began to ruin any chance of recovery- In 

hindsight of course, both businesses should have been closed in the early '90s while we 

still had some assets that could have been converted. 

Tom 

Tom is an actor who spoke with ease about his struggle to avoid bankruptcy, his 

fears and his anger about the harassing calls he received over his student loan. His 

account of his bankruptcy was the most straighfforward in that it involved only one debt, 

only himself, and no crisis other than the difficulty of obtaining work in the profession he 

had chosen. When asked the reason for his bankruptcy Tom said: 

It has most to do with taking on student loans- I'm not one to use credit, really- Essentially 

it comes down to going to university, and, I suppose, more, theatre school- Theatre 

school was where I got most of my loans, and that was three years- There was no 

working outside; there was no time- It was a very intensive program- It was a 

conservatory style school- So, really, there was no other way to go, except to take loans 

on ... At the time it was more important for me to become an actor and to do what I really 

wanted to do, And I felt I had to do whatever I could to make myseff prepared for that 

kind of profession, And attending the best possible theatre school was the way to do that. 

Going into debt was the only way Tom could finance such a specialized education 

process: 
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And of course, the only way to do that, as I'm not independently wealthy, was to take the 

loans-, . l didn't think it would be that hard to pay off, or at least to carry the interest And 

certainly they don't make it seem that way when you get those loans anyway- They give 

them out like bubble gum- And I don't really blame that for qthe bankruptcy], but when it 

seems so simple and so straight forward- Why would anyone thinktwice about it? It's 

encouraged - 

After graduation he met with immediate success and did not see the need to worry 

about the loan: 

I got out of theatre school and I did very well right away. did a lot of television and didn't 

worry- I didn't save and didn't put any money towards my loans. I was more worried 

about being a young man who had been locked up in school for 7 years, 

This turned out not to have been a wise decision because, 

And there are low times and it was then that the banks wanted the loans back..- 

His payments were almost $400.00 per month and he took a series of part-time jobs 

to try and live, make his payments and look for "realw work. He related how he "broke his 

back doing awful jobs. for almost nothing, making $8.00 an hour" so that he would have 

the flexibility to be able to go to auditions. 

He told me about the complications of life in his chosen profession. He talked about 

working at catered functions in the entertainment industry where you could lose all 

credibility if a prospective director or producer saw you in your "black and whites." He 

stated that acting is a more stressful life than many others are: 

It is a very stressful life ,,,in 90% of the jobs that are out there, just putting in time 

improves your lot in life. It's not the case with actors. your whole life can go by.-. 

Tom joked about how being an actor makes you "suspee with landlords anyway, 

and when the bank raids your account for a loan payment, so that the rent cheque 

bounces, it is embarrassing, and he would become enraged. 

What Tom thought was unfair was not the money. He said, ' you can do without 

money from time to time" but, "the callousness with which I was pursued." He explained 

that it had taken him three years to come to the decision to see a trustee. He spoke of 

the stigma attached to bankruptcy as being totally out of proportion: 
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It's not killing babies; it's not stealing fiom the poor; Cs not poisoning the rivers;---it's not 

like they're [the financial insm-onsl not insured for these things- I wish I had dons it right 

away--.I would have been a lot further ahead. I would have been able to visit relatives 

who have since died-.,I resent that 

He went on to say that: 

It's not like actors are so crucial the world--.(but] if you want them, then this is what it 

takes--.they can't p a y i f  you want them to hffil the functions you want them to, then cut 

them some slack They are already subsid'zing the arts more than any government with 

their IKe style- No artists live a middle class lifestyle. 

Prior to Bankruptcy Declaration 

Expectations and Knowledge 

Logic would suggest that if the creditor's descriptions of the phenomenon of 

bankruptcy, as described in chapter one of this study, were correct, persons entering 

the bankruptcy process would have generally positive expectations. In order to 

investigate whether the data found within the Sapiro surveys and the writer's personally 

conducted interviews supported the assumption that people 'chose" bankruptcy 

because it was economically advantageous, the statements of all the respondents were 

assessed to determine: 

1. With what expectations did people first enter the trustee's office? 

2. To what extent were people knowledgeable prior to visiting a trustee? 

3. Was the decision entirely their own, or did they act on advice from someone else? 

The Suweys 

All versions of the survey asked respondents about their expectations before 

declaring bankruptcy and whether subsequent experiences proved these to be correct. 

Only 1 7(26.6%) of the males and 1 1 (1 8.3%) of the female respondents had positive 

expectations going into bankruptcy. Manifestly negative expectations and emotions 
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were expressed by 43 (67.2%) of the males and 45 (75%) of the females. The rest left 

the questions blank or said they had none because they were not knowledgeable about 

the implications of their decision. 'I knew very little about it and did not know what to 

expect. I had no expectations* wrote a male respondent in 1991. The majority came to 

the trustee with a feeling of dread rather than the expectation of the 3esh start? goal of 

bankruptcy legislation (BIA. 1992)- 'It was going to be a long painful experience-not 

nice", wrote a man in 1995. '1 expected the most frightful experience of my life" wrote a 

woman in 1991. This did not change over time. Despite oft-repeated beliefs, described 

in the media, reluctance and fear were expressed more frequently in 1996 (Males, 

60%). (Females. 100%) than they were in 1991 (Males, 61 -8%) (Females. 71 -9%)- 

Positive expectations were expressed by some respondents. '[ I expected] that 

bankruptcy could give you a fresh financial start" said a male pensioner in 1995 who 

went on to explain that '1 am able to squeeze out a living with 0.A.S and C.P.P.". A 

woman in 1995 wrote, "It was the only way to get out of financial difficulties and a 

chance to start anew". 

Others expressed more mixed expectations. "Bankruptcy would help us solve our 

debt problems but at the same time we would lose all our credibility" wrote a man in 

1995. Another in the same year commented '[I expected] some negative stuff re: 

shame, guilt, future credit problems. Necessary evil to get on with your life financiallyn. 

A comment which could be interpreted as exemplifying the blase attitude presumed 

in the press was made by a man in 1996, who went bankrupt because of a real estate 

investment made before the 'bottom fell out" of the market. He began by saying, "[I had 

heard] that it was a way of life these daysn. but this was followed by the comments, 

The humiliation was almost unbearable ... It would be nice if a support group was formed 

to help one another go through the psychological pains, 

Some people explained negative expectations in terms of fears about future credit 

prospects. "I heard that bankruptcy was not a solution to financial distress and that it 

would destroy any chance of ever getting credit in the futuren, wrote a man in 1991. 

A woman in 1995 wrote: 
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That it was a procedure of last resort and that it would adversely affed my credit rating 

for 7 years after that. 

A man in 1994 expected that: 

It leaves a black mark on your credit history for seven years, othecwise an easy solution 

to heavy debt problems. 

A woman in 1996 wrote: 

I heard that if you claim bankruptcy you can't keep a job and for seven years your credit 

will be bad. 

Fears seemed to be fuelled by the lack of information available to the public, though 

information was not much comfort to some- A man in 1995 wrote: 

vhe worst part of bankruptcy was] fear and confusion- People I talked to said different 

things-.- even people from the bankruptcy dept(government) offices are not very helpful 

explaining it in layman's terms- 

A woman who was a secretary in a lawyer's office before losing her job wrote in 

1991, "Even though I was knowledgeable, it was still scary." 

Respondents' expectations included fears about the stigma of bankruptcy. '[I had] 

heard that bankruptcy was a state of disgrace" wrote a man in 1991. A women in 1994 

replied, "[I knew] nothing. Knew only that it was for failures." A woman in 1991 expected 

That it is demoralizing and degrading and it's all that's left to do when one is broke and 

out of work- 

Another female respondent in 1991 expressed her expectation of a 'Horrible, 

degrading situation. Only happens to incompetent people or dishonest businesses." A 

male respondent in 1994 stated simply, both the necessity and the moral conundrum of 

bankruptcy, "It was a last resort, difficult to come to terms with yourself." 

Self-directed Learning-Advice seeking 

All respondents were asked whom they had turned to for advice before bankruptcy. 

Answers to this question fell into three categories: (one) professional I expert; (two) 

family / friends; and (three) whether anyone had actually advised the respondent to go 

bankrupt and helped make the decision to contact a trustee. 
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Male 

Professional I Expert 37(57.8%) 

Family 1 Friends 

Consulted someone 43(67.2%) 

who advised them to 

see a Trustee 

Female 

37(61.7%) 

26(43.3%) 

35(58.3%) 

The interesting thing here is that so many people sought advice from professionals, 

usually accountants, lawyers, or Credit Counselling of Metro Toronto (C.C.M.T.) while 

they struggled with insolvency. In nearly halfthe cases it was someone from one of 

these resources who actually suggested that the client seek help from a trustee in 

bankruptcy. Other respondents relied on family or friends for advice. Some spoke to 

other people who had gone bankrupt and sought advice from them before they went to 

see a trustee, Some tried all three sources before they made up their minds. Very few 

people said they had made this decision entirely on their own, 

The interviews 

Rosie made it clear that she did not know how to solve financial problems and it 

seems a number of people advised her to go to a trustee. She procrastinated until her 

bank manager encouraged her to declare bankruptcy, 

I don't know.-.people tell me.-.I was thinking 50 times to go or not.-.but the bank manager 

lady said, 'Go to him, he's Jewish and he's honest and he is the person that will tell you 

right, wrong.' 

She had no understanding of the process prior to bankruptcy. and this has not 

changed, 

I tell him like I told a confession at the church because I'm Catholic, so I told him 

everything and he said, 'What do you want, child?' And I am older than him, and I said, 

'Mr. Sapiro, I don't know what I want. I am in this situation and I don't know where to turn 

and I turn to you, you are a government lawyer, you give me advice'- 
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Trustees in Canada can not be lawyers. do not work for the government and are 

officers of the court who represent the creditors in the administration of the bankrupt's 

estate. They can not advise bankruptcy, only describe it as a possible option. 

She seems to have continued to pay, even after declaring bankruptcy, in the hope of 

mitigating the situation. ' l continued to pay $5.00, $10.00 and I have a bad reputation 

anyway". Clearly she had no knowledge of how the system worked, though now she 

does seem to understand her credit standing, 'I have no access to any bank or [to] 

borrow money- I know that-" 

George was very graphic in his Oescription of what he knew, what he expected and 

how he amved at the trustee's office: 

I knew nothing. I was put in contact with a lawyer, He was the one that steered us in the 

right direction, If it wasn't for him, pointing us in the right direction I don't know what we 

would have done- We didn't have an idea, Bankruptcy is something you hear, or see in a 

sign, "bankruptcy salew, but we never had a clue- The day we walked in [to the trustee's 

office] we were very embarrassed. We were hurt- We were lost We didn't have a clue- 

We put our trust in him [their lawyer], We came- We walked in- We were just like dogs 

with our tail between our legs. We didn't know what to expect. 

Bankruptcy was not John's idea; "I didn't think of going bankrupt." It was his eldest 

son who had suggested bankruptcy to him. He took his father out to lunch and said. 

'Dad, Dad. Dad. you don't have to do this to yourself." Remembering his first visl to the 

trustee's office he said. 'Nothing, I knew absolutely nothing about bankruptcy. I met 

Cyril and thought, 'What's he all about'? 

Tom's assessment of what he knew about bankruptcy before he decided to declare 

was: 

Not very much. I knew it was the only option I had available to me..-l had vague notions 

gleaned from the movies or 19" century novels. Youh not quite put in shackles .-.I knew 

there was a lot of shame--.It is a pejorative to call somebody "a bankrupt"..-l didn't know 

what to expect- Of course I didn't want to be there. -..I would have to explain every nook 

and cranny of my existence- ..-I don't want to be judged. ---There would be shame. - . -I  

would be punished. I would be made to pay somehow. There would be some stigma 

hanging over my head forever. .. 
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Tom had gone to the trustee's office on the advice of "a friend of a friend": 

A friend of mine whose brother and brother-in-law are accountants and businessmen 

began to advise him and say, 'Why don't you declare bankruptcy7 Businesses do it all 

the time and nobody thinks the worse'...so we thought, 'All right'- I waited and watched 

how this happened, and it seemed fine, The world didn't come to an end. Then I 

procrastinated for a while -.. 

Phoebe started off by saying, "I didn't know a whole lot--.I knew something but I 

don't think I knew the nitty gritty of it all..," She went on to say that her husband knew 

more because his two brothers had declared in the 1970's- "To me it meant, you, you 

know, you could not have credit anymore, you didn't have credit-" 

Even Jack, the lawyer, admitted that he learned about bankruptcy by going through 

it himself: 

I do personal bankruptcy work now, a fair amount of it now---First of all I was exposed to 

it and I learned the work I learned that area of practice that I really didn't know before. 

Lea had been advised to go bankrupt by the lawyer she had consulted to try and 

make her partner pay his share of the business expenses, =So the lawyer said, 'your 

only way out of this is bankruptcy'-" 

She said she had hesitated for a long time, but did not make it clear what her 

expectations of the trustee were. Her comments indicate that she was expecting a 

better reception than she received. Her experience with her trustee was negative and 

her comments show that even after discharge she knows little about the process since, 

whoever he was, he could not have been a lawyer: 

It was a cold experience. It certainly wasn't like my personal lawyer looking after me. I felt 

they were kind of looking at me as 'less than', and I had done everything possible with 

other lawyers, with accountants, to make sure that I was doing this clearly and cleanly- 

So, I felt 'less than' when I was there and I realiied I was a number and I was not a 

human being, too much. I was just a number, so that felt a little crummy and then the 

shame.-. 

Peter said: 

I knew very little about it.J didn't know all the ins and outs about it. I knew it was the very 

last resort, and I didn't know what was going to be expected of me, I didn't know if I was 
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going to be able to keep my clothes, I didn't know if 1 was going to be able to keep any of 

my furniture. I had heard stories- That's why C gave my quarters to the street people. 1 

anticipated joining them, 

He went on to comment that: 

It's the last thing anybody would really plan, because the pain that comes along with it 

doesn't bear a price tag- There is no amount of money that would ever bring back the 

feeling I had before. The trauma associated with it in the last four years was unbearable. 

Peter's friends had urged him to declare bankruptcy, but he said he hesitated 

because of the stigma, He then went on to say he had no choice: 

In my mind, being successfhl all my life, it seemed to me to be a cop-out, On the other 

hand, there was no way I could meet the demands of the creditors---I was referred here 

by a friend who had gone through a similar experience- 

When I asked Mary what she knew about bankruptcy before she declared it, she 

gave her impressions of a person who went bankrupt: 

I somehow, through my lifetime, learned that if someone was a bankrupt they were a 

person not to be trusted- They were a person who had no, no idea of responsibility, had 

no respect for other people, of materialistic things at all, They were definitely people you 

wouldn't associate with because it could put you into some bad perspective too, it could 

somehow affect you and they were people who deliberately didn't pay their bills-..I 

thought it meant you were breaking the law- 

Jane said that when she arrived at the trustee's office she knew: 

Nothing much, nothing much at all. I didn't really think I was a candidate for it because 

my case was already in the court system- 

Jane's employer had given her the name of a trustee and encouraged her to 

investigate bankruptcy after Jane started to receive collector calls at work. She told me 

she had expected a lot less sympathy than she received: 

It was a real relief to not have a kind of judgement situation. I was expecting more like 

what I got from the credit counsellors, which was no help at all other than a kind of 

judgmental reaction, 'you're a bad person', 

Jane had sought advice prior to declaring bankruptcy on several occasions, but had 

not been able to meet her learning needs: 

Thesis 



A couple of times, I have gone for credit counselling, especially at the start of the 

problems, and the credit counsellors have been completely unhelphl- They're so 

disinterested, at least the ones I've seen, Its just, 'come in, sit down, you have to budget 

better', There is no sympathy or understanding- L'm not ex--ng someone to wave a 

magic wand, but literally the last credit counsellor I went to said, 'Well, you'll have to learn 

to budget better'. [I thought)-rhatk why I thought I was here- So I've been a little reluctant 

to do that again- 

Thesis. 



Emotional Impact 

Declaring bankruptcy is portrayed in the media as an emotion-free activity- Creditors, 

such as Barbara Godin, have been quoted by Laver (1997,1998) as describing the 

decision to go bankrupt as a matterof getting up in the morning and deciding the bank 

has made too much money. Nor are discussions of emotion included in other Canadian 

research on this topic. Brighton and Connidis (1 982) did not include it in their 

investigation. In our telephone conversation (1 998) Professor Hira mentioned that she 

had not considered the emotional impact of bankruptcy when she conducted her study. 

The Sunreys 

The words embarrassment, shame, guilt, or regret were not present in any of the 

survey questions, but many respondents expressed these emotions. The following chart 

displays the number of times participants used these exact words or a very similar 

equivalent, to express their reaction to bankruptcy. 

Male Female 

Self Blame 12 (1 8-8%) 1 1 (1 8,3%) 

Low self esteem 17 (26-6%) 14 (23.3%) 

Embarrassment 42 (65-6%) 51 (85.0%) 

Shame 39 (60-9%) 44 (73.3%) 

Guilt 12 (18.8%) t 8 (30.0%) 

Fear / Confusion 29 (45.3%) 21 (35-0%) 

Regret 1 Loss 12 (18-8%) 15 (25.0%) 

Failure 14 (21 -9%) 12 (20.0%) 

Humility / self-abasement 19 (29-7%) 22 (36.7%) 

Frustration 14 (21 -9%) 13 (21 -7%) 

It is interesting that expressions of shame, embarrassment and guilt are more 

frequent than regret over the losses experienced. This argues against the generally 

believed blase attitude so frequently written about in the media. 
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A male respondent in 1996 wrote, The humiliation was almost unbearable". Another 

man in 1994 answered that the worst part of his bankruptcy was =dealing with my own 

guilt and emotions about bankruptcy". 

A woman in 1991 who experienced sudden job loss wrote: 

I am ashamed that [ cannot manage my money better- I lost everything I had worked so 

hard to get- 

A man in 1995 wrote: 

I felt emotionally destroyed and lacked self-confidence- 

A woman in 1994 said the worst part of bankruptcy for her was the ' feelings of guilt 

because I have always tried to live honestly." 

In the same year, a woman who filled out the survey for both herself and her 

husband replied: 

We expected the trustee to be difficult to deal with and punish us for financial failure, This 

was not so in our case- 

A woman in 1995 wrote about "the awful feeling of not being a worthwhile member of 

society; conflicts over my own values, etc." 

A man in 1991 said the most unpleasant part of bankruptcy was: 

breaking trust with my creditors- I felt that I had betrayed them and cheated them out of 

their money. 

And another male respondent that year summed up his experience in three short 

sentences: 

The emotional price is high- SeKesteem suffers- It is not the 'easy way'- 

The one emotion which was absent from any of the surveys was expressions of 

triumph or defiance over the prospect of going bankrupt. It is important to remember 

that these surveys were sent to clients after they had received their discharge. There 

was no necessity to appear in a positive light to the trustee. One woman in 1994 did 

express pleasure over the fact that bankruptcy had prevented collection agencies from 

making any commission, but did not express any pleasure at having to go bankrupt: 
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Rude - that seems to be the major qualifid-on for being a bill collector- The nice part of 

this whole mess was seeing them waste their time and lose any commission- They made 

it easier to accept what happened- 

Anger 

Anger was coded separately in an effort to ascertain if expressions of anger would 

undermine or support the other emotions expressed. It was not expressed nearly as 

often as the other emotions already listed. Anger was sorted into six categories 

according to the object of the anger expressed, that is: self; family or spouse; creditors; 

collectors; trustee; other professionals; or "the system" in general. The results are as 

follows: 

Male Female 

Self 5(7-8%) 5(8.3%) 

Family I Spouse 5(7.8%) ?(I1 -3%) 

Creditors 16(25.0%) 1 1 (1 8.3%) 

Collectors 10(15.6%) 1 0(16.7%) 

Trustee 4(6.3%) 4(6.7%) 

Other professionallthe system I 9(29.7%) 6(f 0.0%) 

Most of the expressed anger took the form of criticism against creditors and 

collectors who refused to negotiate with the debtors after they experienced problems. 

and professionals such as accountants and lawyers whose advice was judged to have 

led to the financial problem. This included divorce lawyers who had advised the former 

spouse of the bankrupt person. 

A man in 1995 wrote: 

Problems could have been resolved in a better job market and with less vicious divorce 

lawyers 

A woman in 1996 wrote: 
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It is my personal conviction that if the lawyer 1 went to to seek personal advice was a little 

more carefirl and didnZ make me feel that what I was doing was very common and that 

nothing would happen if I signed the collateral, then maybe 1 wouldn't have felt that I had 

to sign my house and personal liability, When I went to the lawyer's office I was 

convinced I was not going to sign, But the way he reacted is that nothing would happen, 

these things happen everyday and that I had nothing to worry about When you go to a 

professional looking for advice, they should come right out and tell you the truth- 

A woman in 1995 wrote: 

My accountant could have been a lot more helpful had he advised me appropriately 3 4  

years ago- 

Her statement also emphasizes the length of time people can struggle before they 

resort to bankruptcy. 

The Interviews 

Becoming insolvent and going bankrupt are processes that can take years, so I have 

tried to distinguish the emotions around insolvency from bankruptcy wherever possible. 

With some participants they were indistinguishable. with others they were quite 

different. 

Rosie's grief stems from declaring bankruptcy because she sees it as morally wrong. 

When I asked her what was the worst part of her bankruptcy she said, 

Terrible, I felt terrible, to me it was like I killed somebody, feeling all my life that I don't 

want nothing for nothing- 

Later on her comments indicate that bankruptcy has not reduced but increased her 

burdens, "Now I have worst reputation because I went bankrupt, I am a crook. I am 

crucified and suicidal and anyone in my situation would be suicidal." I did not ask her if 

she had read the newspaper that morning, but these words were spoken on the day the 

Royal Bank announced its $1.4 billion profit in 1996. 

John also felt tremendously guilty about declaring bankruptcy. He said that even 

though the trustee had been a very reassuring person: 

Nevertheless, I had to get over the shame aspect; I had to deal with the guilt aspect, I 

should have been more responsible, The hopelessness. I went through a whole realm of 
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emotions- Really, I didn't, I didn't start to come out of this until about a year after I went 

bankrupt It didn't just lift, Of course, it wasa combination of the grief and the the-.- 

All the time he had being saying this, his speech was accompanied by a tattoo of 

sharp raps on the table. He didn't finish the last statement- 

The emotion Lea mentioned most often was fear, mostly fear of poverty, and a fear 

of being stranded without the means to extricate herself from a potentially dangerous 

situation: 

It was those kinds of things that i was scared about, Getting caught on the highway 

somewhere, by myself, without a way of getting out Withouta way of paying- It was 

really scary- It has happened a couple of times, I've used my parents' Visa---- For the last 

couple of years I've lived thinking I'm going to be on the street I will be sleeping in the 

gutter, I'm not surprised if that is where I will sleep tomorrow and that's pretty scary to 

feel that all the time-,,, Fear, my own fears came in, because, without money, you are on 

the street. 

Lea also expressed many incidents where not having a credit card has caused her 

intense embarrassment and shame. She describes an incident when she received a 

portable telephone as a gift: 

... but when I went to pick it up they wanted my VISA. Well I don't have a VISA so they 

wanted me to put down $500 cash until I paid six months in a row ,,.so here I go again 

and it's in the middle of everyone standing around [thinking] 'Oh she doesn't have a 

VISA'* 

Phoebe also described inconvenience and embarrassment: 

... until you can manage to save a few bucks and get away for a weekend but you can't 

book a hotel because you don't have a credit card. You know, or you can't do things that 

you take for granted- I know my doctor was saying some medication I was on. he said 

'because where you work is going to be changing, maybe you need to stock up on your 

medication' he said. And, and my doctor's aware of our situation, and he said, totally 

without thinking, he said, 'I'll give you prescriptions to last you for a couple of months and 

you just go and fill it and put it on your credit card-' Then he stopped in mid sentence, and 

he said, 'Oh sorry'. So, it's times like that that it, it smacks. 

When her mother died, they had to borrow money from a relative to be able to bury 

her: 
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You know, here's my mother, she's, she's died- The normal thing was you, you could fly 

around and make arrangements and pull out a credit card and, you know, pay for things 

in advance, We couldn't do that. I think that, that smacked, but it was OK- We, we did 

what we had to do, and it got done, you know, It just wasn't done in perhaps a way we, 

well I know what we did- We, I went to an aunt and borrowed $3,000.--to bury my mother, 

and that's how our motherwas buried, so- And I slowly but surely paid the money back 

and my mother had death benefits and that went to her, my aunt, and that debt is paid- 

But, you know, normally a middle class family, when you bury your loved ones, you tend 

to want to do it in a nice way, if not expensive, at least in a respecfful way- We couldn't do 

that with my mother, It didn't matter, she's still dead, you know, and so that, that again 

was a bit of a smack 

She also mentioned feeling frustrated because she and her husband can not give 

their daughters the weddings they would like to: 

-..one just announced a couple ofweeks ago that she's gem-ng mamed. She's engaged 

and within the last couple of days the second one just announced that she's engaged- 

So, it becomes an issue of how long do we stall these weddings because we can't 

financially afford to marry these kids, you know, in, in a way they might like to- 

The other emotion she specifically mentioned was guilt: 

I just, I, I, I mean maybe I deserve this, whatever bankruptcy, this is, but I don't think he 

[her husband] did, I really don't think he did-.,Wefl maybe I could have been more 

careful, You know, maybe I didn't need that pair of jeans or something like that- Maybe I 

should have served hamburger four days a week instead of two, you know- I could have 

economized there maybe- Maybe I should have put more of an effort into not smoking- 

I'm also Catholic; I'm filled with tremendous guilt, you know- So I don't know, I just don't 

think he deserved it Neither of us 'deservedn it, but it happened, If, if in hindsight, there 

was something I could have done to keep it from happening for his sake--. 

She feels a failure, but is very ambivalent about this: 

I also didn't see, until we were in the situation, the emotional impact that it had- You feel, 

for me anyway, a failure you know, And I, I don't know that you should but I think that's 

how you feel, maybe you should, maybe you should, I don't know, but, 

She disclosed that the hardest part of the whole experience for her was watching the 

embarrassment her husband suffered: 
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but my husband is a very proud man and he comes from absolute poverty and has 

worked extremely hard to glve his family a decent living and you know to have him 

slammed publicly I think was what annoyed me more and, and this is a man, I mean, you 

know we're, we're married over 32 years and we're, we've been blessed with wonderful 

kids, and one of our children died when they were an infsnt and it was our only boy, so 

we have five surviving daughters and this was a man that went to work the day his son 

died and never told a soul- He died in Novemberand there was a Christmas party and a 

girl came up to me and said, 'oh you rook terrific, you had the baby, everything's fine, 

congratulations it was a boy' and I said uh ha, and it dawned on me, he'd never told 

anyone that this child had died- I mean, go figure, Just very personal and private man 

about his pain, you know, I mean, I'd tord the world so he didn't have to tell anybody, 

maybe that was the otherthing, you know 

But she was also wonied about the effect it may have on her children's future, on 

their ability to make a start: 

You're, you, you become, and Cs, it's a legitimate paranoia, you become paranoid that 

everybody is going to know- That it will impact on, on your kids and their relationships or 

their credit values- Their credit relationships with financial institutions or whatever- For 

right or for wrong I get paranoid about that Well, you know, "so and son can't apply for 

the loan because if they go and do the history they'll see the parents are bankrupt and 

why would they loan it to them because they might be a financial risk, etc., etc- So there's 

that, and whether that's real or not I don't know, but. 

Another "smack was that they could not help their children as they would have done: 

I mean our oldest bought a house and we couldn't help her, you know- We couldn't co- 

sign a loan, things like that- So her sisters had to help her, and that's fine, I mean it's all 

in the family thing, But I think, you know when you're married to someone as proud as my 

husband that would have been something he would have stepped in and done, I'll co- 

sign for you, you know, I don't want your sisters to give up their RRSP's and they did, you 

know. So one has, has a place to live now, what about the two that gave up their RRSP's 

they can't put a down payment on anything, you know, Silly, silly stuff, you know funny 

stuff, 

She seemed pessimistic about the future but expressed the 'never againn feelings 

often found in the surveys: 
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Yea, you know, it's sort of a no win situation. But, so I don't know what the next two or 

three years are going to hold, I don't know- I don't know what other people do- I don't 

know- Obviously they survive- Don't want to do this again, 

Jack did not express much emotion until I quoted another lawyer who had made a 

remark to the effect that professionals see bankruptcy as financial planning and are 

unaffected by it. Then he reacted quite strongly: 

I think they do care! I think they care a lot! There is still the psychological hurdle to get 

over, That is, there is a failure that has to be admitted, and feelings of guilt to be 

overcome. But if you can do that, as a practical matter, if you have a professional 

practice to continue with, you are able to do it 

Later in the interview he mentioned stress: 

There is a huge amount of stress that you go through no matter how well you handle it 

When I say I think I handled it well, and that's probably in comparison to other people that 

I know, I think it took a real toll on me- 

When I asked him how he coped, he said, "I'm a pretty strong person as it is and 

frankly, I just went back to wokn 

He made the connection between the emotions bankruptcy causes in relation to the 

change and losses it occasions: 

In most cases, bankruptcy involving professionals does not result in the decline of the 

practice, rather it results from serious over expenditure or failed investments or failure to 

provide for income tax- But not usually because a doctor loses all his patients or a lawyer 

loses all his clients-2 I think it [having work] makes a huae difference. I think it makes 

bankruptcy in many ways easier for professionals than business people once you get 

over the hurdle of actually doing it, That is, filing the voluntary assignment in bankruptcy- 

As I said, I think professionals that have a busy practice are able to carry on rather than 

business people who lose their business and have nothing- 

He made it clear that for him, bankruptcy had been a blow to his pride: 

For me the worst part of bankruptcy was the feeling of having to account for what I 

earned and what I spent. That is, the need to account, 

George talked about Kexploding all the time" in anger at the collectors who called him 

daily. He repeated many times that for him the experience had been 'terrible, terriblen 
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and that filing for bankruptcy was We bast thing they had ever done because it let them 

have dreams [goals] again." 

The emotion Peter described most often was despair. He had become severely 

depressed, and had needed psychiatric care. He talked at length about his wish to 

commit suicide and the discussions he had had with his psychiatrist about his plans to 

do so. 

Attitudes towards Creditors, Debt and Repayment 

Articles on Personal Bankruptcy often begin with a discussion of consumer credit. 

For example Hira (1 981) begins the report of her study with the information that 

"Consumer debt in Canada has skyrocketed from a comparatively modest $450 million 

following World War II to a staggering $33 billion in 1978" (p.101). This is then attributed 

to a change in attitude on the part of the debtor, rather than a change in the availability 

of credit, made possible through policy changes on the part of the credit granting 

institutions. She explains the increase in debt as ' ... reflecting a dramatic change in 

attitude from borrowing as a last resort to borrowing against the future." She 

characterizes bankruptcy as an abuse of the credit system resulting from consumer 

ignorance (p.101). 

Even if Canadian researchers do acknowledge that creditors are responsible for 

creating the increase in consumer debt, 'It seems clear as well however that credit 

grantors in general must bear most of the responsibility for consumer insolvency" 

(Brighton & Connidis 1983, p.77), their ultimate conclusions portray the bankrupt person 

as irresponsible or unwilling to pay, which are both functions of attitude. The picture 

presented represents the bankrupt person as someone who has attitudes distinctly 

different from those of "the rest of us". 

As we have seen, the credit industry continually represents bankruptcy as a choice, 

casually made, to escape rightful responsibility. The economic model of bankruptcy 

presumes planning and deliberation on the part of the debtor in order to maximize 

economic benefit. On the other hand, persons more familiar with the day to day reality 
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of the bankruptcy process, such as The Honorable, Samuel L- BMord (1 994, p- 835), 

explain the decision to file for bankruptcy quite differently, stating that it is the creditor's. 

not the debtor's decision, 

.--creditors often controC both the debtor's decision to file and the timing of such filings: It 

is the single large secured creditor who makes this decision or the tax collectors, by 

taking action levying on the debtor's bank account or garnishing a pay cheque. ---saving 

homes is the primary goal of most consumer bankruptcy cases. 

The respondents to the surveys and those interviewed repeatedly supported 

Bufford's interpretation. They reported that it is circumstances, not attitudes, which have 

caused them to resort to bankruptcy, They repeatedly portrayed scenarios in which their 

creditors' unwillingness to renegotiate repayment, despite changes in their 

circumstances, was the source of their need to resort to bankruptcy. 

The Surveys 

One of the most revealing questions in the survey was the following: 

If your creditors had agreed to accept payments over up to 3 years and waive interest, 

law-suits and garnishees, could you have disciplined yourself to a payment plan under a 

proposal instead of going bankrupt? 

Since the surveys varied, 10 women and 14 men were not asked this question. Of 

those who were, 42(84%) of the women and 37(74%) of the men said that, given the 

opportunity, they would have repaid. Of those who responded in the negative, 14 

(21 -9%) of the men and 1 1(18.3%) of the women, explained that their debts were so 

extensive that paying off all their debts would have been impossible, even in three 

years. Attempts to negotiate with creditors were mentioned by 28 (46.7%) of the women 

and 23 (35.9%) of the men. Bankruptcy was mentioned as a last resort by 36 (56.3%) of 

the men and 52 (86.7%) of the women. 

A male respondent wrote in 1994: 

Yes, I could have had the self-discipline in fact, I tried to make arrangements but 

unfortunately until I went bankrupt everyone approached was content to assume I was 

crying wolf, 
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A woman in 1991 wrote: 

I tried for this - creditors unwilling - I woufd have rather paid the money back given a 

break than to have declared bankruptcy. Creditors should be more willing to do this 

because they are not!! Especially banks- 

A man that same year wrote: 

Probably, yes if I was younger but at my age (62) 1 did not feel I had the time to pay off all 

debts- Also I was unemployed at this time for a while and was not sure I could get and 

keep a job long enough to pay creditors in full- In my lifetime I could not repay my 

creditors and live too- However, given the means I would gladly repay my creditors- 

Another male respondent, in 1995, wrote: 

I owed too much to pay back in 3 years- If I could have negotiated a partial payment I 

would have had the discipline- Negotiating with Revenue Canada is the biggest stumbling 

block to any settlement. 

A female respondent that same year m e :  

I probably would but my financial situation did not make that a possibility- I was and still 

am out of a fu11 time job. 

Another woman in 1994 expressed her anger while responding to this question: 

Yes, I proposed and wanted that [to repay] -and I would willingly have paid interest, 

Stupid bloody goombahs - I am still enraged at their attitude- 

Another woman that same year wrote: 

If I had a job where I made enough money I would be very willing to comply, but I don't 

have a job- 

The Interviews 

As with so many of the survey participants, Rosie would have preferred to pay her 

bills: 

I try to do so much to pay them so that I die with a free conscienceJ paid $24,000 and I 

didn't eat, I ate soup and I made it myself to save money to pay $500.00 a month-., 

George and his wife spent eight months after they lost their business trying to deal 

with the aftermath. They sold their car and other personal possessions in order to try 
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and pay their debts while they sought legal help to get redress from their landlord. They 

both looked for employment and consulted lawyers, but found they could do nothing: 

He was so sucoessful, so rich, so powerfirl- So his in-house lawyer was his son-in-law, so 

he never had to pay lawyers,,, so he gobbled up our lawyer and spit her out, 

Finally, when they had nothing lef€, a lawyer took them to a trustee: 

After about a year of my wife and myself trying to lick our wounds and continue on, but 

continue with the fight, and look for a job, we were penniless, We were down to selling 

whatever we had to keep going, A lawyer told us. 'you'll end up exploding if you don't put 

an end to it', We had to put some closure to this and go on with our lives,, 

The lawyer told them that having continued to pay their bills had not been in their 

own best interest- He explained that: 

,.. if we hadn't kept paying, we would have had something to start with..,l certainly didn't 

not want to pay anyone or all of the people.. We had no choice, There was no way we 

could even pay 5% of the money- He [the landlord] just sabotaged us, absorbed us 

completely- 

Phoebe mentioned that, right up until they declared, her husband paid what he 

could: 

,..my husband told me that this was going to be the solution, or the only solution he could 

see where we could still carry on, and it's funny because he did, he did try and pay the 

creditors back, I'll give him his due. Any extra money he got he'd put it against the, the 

mortgage or something like that and I often wonder, why did he bother? But anyway, it 

doesn't matter, it's water under the bridge now- 

She explained the efforts her husband had made to avoid bankruptcy: 

We always were able to keep our heads above water and then everything just sort of 

came, rushing, and to give my husband his due, he tried everything. I mean the man was 

working another job; he was desperate to keep our heads above water, keep our 

house .. .Well when we left we had been there 18 years and it was ourfamily home- And 

down the road, to eventually face the fact that we had to lose it, because it just didntt sell, 

was difficult. I think for all of us, as a family, for the seven of us, so you know, it's, it's, it's, 

it's an interesting phenomena, There's a pride issue- I think my husband was very 

focused on suwiving. 
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He had tried to negotiate with the bank: 

I think my husband had sought out advice ftom different people, I know he had gone to 

the bank manager to see about extending a loan. and explained to her about our kids in 

university- And she praised him on how wonderful he was to be able to put five kids 

through school, but wasn't prepared to let him keep doing that- And he understood, there 

was a business, you know that banking is a business- And they have to have their 

insurance that the debt is going to be paid. And we certainly understood that, so this 

[bankruptcy] seemed a final resort-.- 

Phoebe saw the bank's unwillingness to negotiate as the precipitating event, which 

led to their ultimate financial collapse, and she felt very angry towards them: 

But, I mean there's no question, of all the people that we owed money to the, the angn'est 

we were was at the banks. That they've always had seen us with an intent to pay- We 

always paid, maybe we didn't pay the required if, if your loan required $500 a month we 

may have paid $300- But there was always an intent to pay and I think that% what was, 

that made me particularly angry- That they wouldn't extend that credit, you know and 

were going to foreclose or whatever- To the point where we were backed in a corner- 

She also discussed the things they did to be honest with creditors, and to save face: 

We had leased cars. We couldn't pay the lease any more, so we cleaned up the cars and 

drove them out to the lease lot, and left them there, rather than having, you know, to put 

them to the point where they would have to come and tow them away- Now, I don't know 

whether that was us trying to save face, because we didn't want a big tow truck coming 

up and removing our cars or, or it was my husband's way of saying, 'Look we can't pay, 

but I can do this for you. I can at least bring your propew back-' 

Jane and her husband had been paying off their back rent: 

Over three years ---I was having trouble paying the current rent, plus $200 towards the 

back rent. And the landlord was more and more less willing to accept .--We were making 

an honest attempt, within our limited ability to pay. And it seemed like nothing we did was 

good enough for him. We tried credit counselling; negotiating with the landlord- We gave 

him whatever we could, He had no reason to give me a free ride. 

Peter's one aim was to keep the business going and he  liquidated all his assets to 

achieve that goal: 

My friend left me a life insurance policy. I had monthly payments of $3,500 [on the 

condo]. I probably should have sold it sooner, but I felt I would be letting him down if I 
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sold i t  I drained my RRSP [registered retirement savings plan] with the thought that the 

business would turn around- I just kept doing the one thing 1 knew how to do- It had 

probably been 20 years since I had worked for anybody else- I didn't contemplate the 

thought- Finally I had to sell the condo because the supplier had a personal guarantee, 

As to his attitude towards his creditors, he said: 

If I was to bear any bitterness it would be towards financial institm-ons which liberally give 

out huge credit lines to people,., it's given out without consideration of the pain and 
/ suffering it might bring-.-I don't know what their default rate was- 

Tom mentioned that it had been "a point of priden to repay his loan and that he had 

taken a number of low paying jobs in order to do so- His problem was that he needed 

flexibility to be able to attend auditions in order to find real work- 

In light of his experience with his bank, Tom was resentful that the bank had been so 

eager to lend the money for his student loan. It is given out like 'bubble gumn he said. 'It 

is pretty awful what people have to go through when credit makes the whole society go 

round." 

On several occasions the bank withdrew money, without his knowledge or consent, 

from his account to pay the loan: 

I would get so enraged some times that my account had been raided---my landlord 

doesn't take it kindly and they [the bank] don't care.-.then not paying [the rent] made it 

worse- 

Tom was the only one who expressed the "It's only money" philosophy, but that was 

after trying for three years to pay back his loan. 

Jack of course was much more sanguine. While he did not exactly 'blamen his 

creditors, he claimed they played an active part in the development of the situation that 

led to his bankruptcy. 

Sure, I know the banks did [have some role in setting this up] but they will never suffer for 

it, The banks made credit available to me well beyond what they ought to have done- I 

don't blame them. I and many professionals like me were loaned all the money I wanted, 

based on my gross earnings, and the direction that everybody thought the markets were 

going in at the time of the original investment. But the banks, they write off hundreds of 

millions of dollars in bad debts but they get it all back in two seconds. They raise service 
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charges- They have such a monopoly that all you have to do is read their financials to 

see how they are doing- They long since provided for all these losses and they're on to 

making money again, And the banks make more money on lowerinterest rates than in 

higher interest rates- 

While the phenomenon of reaffirmation, that is, the repayment of debts after 

bankruptcy had removed the legal necessity to do so, has received some attention from 

American and Australian researchers (Jacob, 1969; Sullivan et al-1989; Ryan, 1995), 

there does not seem to be any such study in Canada. When interviewed, Lea was still in 

the process of repaying debts from her former partnership: 

Now, what I have done is pay the accountant that I was dealing with, that happened to be 

a friend, and unfortunately she got caught in my bankruptcyc And I had paid her my half, 

so my old associate wasn't going to pay his half, so I'm now paying her, I'm paying 

gradually, paying off that money to her that I owe her--, And also one other person I 

chose to pay, our bookkeeper, It wasn't fair that they got caught- 

One explanation of reaffirmation is that people repay those with whom they have 

personal relationships, and this could be interpreted as further evidence of their 

deviancy, that is, they could have paid and chose to pay their friends rather than 

institutions. There is another interpretation though, which is revealed in the word, 

"gradually". It might be that certain creditors were repaid because they were willing to 

wait. They did not have automatic collection practices in place to badger the debtor and 

they gave the person the necessary time and flexibility. This is an interpretation of this 

phenomenon that I have not found elsewhere, 

Causes of bankruptcy 

The Sunteys 

Questions about the cause of bankruptcy were not included in the original surveys. 

so not everyone was asked about this aspect of their experience; however, many 

people included it in their response. While the survey did not provoke highly detailed 

answers from all respondents, it provides evidence in contrast to simple explanatory 

models. These data point to the fact that adult lives are complicated, defying simplistic 
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thinking and cut and dried model building. While some people did mention over 

spending as a prime factor in their financial problems. they did not constitute the 

majority. Job loss, prolonged unemployment, business failures, co-signing loans for 

relatives, income reduction due to the economic turndown, illness. and poor advice from 

professionals were just a few of the reasons listed for declaring bankruptcy. 

Certainly some people included over spending as one of the causes of their 

difficulties. A male respondent in 1996 advised others to =avoid retail therapy" 

[My bankruptcy was caused by] using material goods as a crutch to avoid facing personal 

f spiritual probbrns- Living outside 'reality', stupidity, some bad luck- 

When asked about future credit he said, 

I'm not planning to have anything to do with credit in the conceivable future. I accept my 

lot among the working poor- 

His response to questions about his future budgeting was, 

It's not a math problem, it's an outlook problem- Be happy with less and be glad we're not 

in Somalia. 

He requested information on thrift stores and food banks, how to survive and thrive on 

little cash flow. 

But he didn't speak for all. Another male respondent in 1 996 wrote: 

My bankruptcy was due to real estate bottom falling out- 

The answer from a woman in 1994 demonstrates the impact of political decisions, 

external to the respondent, ',..sudden illness and less pay, also, social contract days." 

Another man that same year blamed his bankruptcy on the economy, 9he worst 

recession since the 1930s Great Depressionw 

A female respondent in 1995 said the real cause of her bankruptcy was: 

a costly divorce which caused me to work more hours and owe the government more 

money. 

Another woman the same year wrote: 

I had no expensive habits, I over invested in real estate mistakenly to help my children 

secure a home- I also was prey to aggressive real estate agents. 
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In 1 991 a male respondent told a very common story. He wrote that he would control 

his financial affairs in the future by, 

Never using my home as collateral for any kind of loan, My personal finances were not 

the probiem. 

Another man in 1996 recounted a variation on this theme, but it was not the co- 

signer who ultimately lost, at least financially. He wrote that his bankruptcy was caused 

The loan manager not putting life insurance on a mortgage which required a co-signer as 

a guarantor- when the co-signer died, the bank called the loan] 

A woman in 1995 told another co-signer story, 

I married a con artist (The real muse was being] a poor judge of character when 

choosing a spouse.-Make sure you do a search on your prospecti-ve spouse prior to 

marriage. Never co-sign--.Co-signers should have a right to access the borrower's 

financial records including Revenue Canada Info, I lost my house, my vehicle, my 

ruthless husband- 

A female respondent in 1996 was convinced by her lawyer to use her house as 

collateral to co-sign a loan. She said the real reason for her bankruptcy was, 

Allowing others to control my life's savings--The only expensive habit I have and which I 

don't intend to give up is reading books and taking university courses- Right now I am 

learning how to invest money 'safely" on my own, without letting someone else invest it 

for me- The problem I have and you should mention to concerned regulatory bodies is 

that innocent people like me fall pray to situations like this- 

One man in 1995 put his bankruptcy down to "Loss of regular income" 

Another in that same year said, 

My debt was incurred while I was getting an education [Student loans] This was not 

careless or decadent lifestyle that caused my debt; simply a failure to realize that my 

education would have no value on the job market, 

A female respondent, who went bankrupt because of unpaid taxes, explained, in 

1995, the chain reaction of complications that unsteady employment can cause: 

I have always paid my personal bills - circumstances and a long period of unemployment 

in '91 -I92 prevented me fmm paying my taxes. I had to live on that money for 15 months 
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without income - I wasn't elqible for unemployment as an incorporated person- By the 

time the film industry kicked in again I wasn'table to catch up and the situation became 

progressively worse and my inability to pay became insurmountable- 

A woman in 1995 said the cause of her bankruptcy was investing in an illegal real 

estate deal: 

.-.the real estate transaction we entered into was not ethical - no fault of ours - it was the 

fault of our lawyer- 

A man in 1994 wrote, 

I had a pretty bad accountant my firsttime out- If I hadn't owed the government so much I 

definitely could have worked something out- I didn't want to go bankrupt, 

Another male respondent in 1994 wrote, 

I feel a lot of men are burdened by too long a divorce procedure. A time limit of 2-3 

months should be set on this with a limit or cap as to the fee for legal services- I also feel 

that for the bankrupt there should be an automatic reduction to a level set by the trustee 

for child support and if this proves onerous on the other party they can go to court- This 

also should have a time limit and cap on legal fees imposed- Many men do want to 

support their children- Lawyers should not have an incentive to prolong these cases- This 

situation is a travesty. In my case I'm in debt again because I have to pay my lawyer to 

try and reduce my child support payments to a reasonable level. I'm sure this was not the 

in tent of the bankruptcy laws- 

A man in 1996 wrote, 

I went bankrupt because of my poor investment that sank me and my family4 couldn't be 

more sorry to-day for this stupid move- 

When all the answers were tabulated 26.3 % had mentioned job loss, prolonged 

unemployment, inability to find a job after graduation, illness which interfered with 

income, and greatly reduced pay. The next largest category was related to a small 

business, 22.4 %, and included business failure, business partner's dishonesty, co- 

signing a spouse's business loan, business tax debt, tax miscalculation when self- 

employed and business inability (two people). Thirteen point nine per cent said their 

spending habits had led to financial problems. Next came real estate, either as an 

investment or because of the purchase of a home, 12.8 %. Divorce andl or separation 

had been mentioned by 6 %. Various investments, which proved unprofitable, were 
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described by 4.3 %. Poverty which necessitated the use of credit cards to survive, and 

bank errors, including not putting life insurance on a co-signed mortgage, each 

accounted for 3.2 %. Go-signing a loan had accounted for 2.1 % and lastly, one person 

each (1 -1 %) mentioned drinking, car trouble, student loans, spousal spending, too 

much credit too young and high debt being part of the sales incentive required by a real 

estate broker. 

The Interviews 

The introductions to the participants were the accounts of the causes of each 

person's bankruptcy. The following list summarizes that material: 

Rosie - signing all her real estate holdings over to one of her sons. 

Lea - entering into a partnership with someone who refused to pay his portion of 

the businesses obligations 

Jack - using real estate investments as tax shelters and then finding himself with 

major mortgage debts when the value of the real estate plummeted 

George - investing in a business from which he was locked out by his landlord 

Jane - building up a large amount of back rent which she could not pay when the 

landlord demanded full payment 

Peter - continuing to maintain and invest in a business which had sustained 

major losses because of the economy and then investing in a second business in 

order to keep the first one solvent- 

Phoebe - getting behind in mortgage payments because she and her husband 

were using their incomes to support five daughters through university 

Tom - taking out student loans and then not being able to find employment in his 

chosen field of endeavour 

Mary - incurring large legal debts while fighting with a landlord who did not want 

her as a tenant and developing cancer during this time so that she could not 

continue to manage her business 

John - looking after his wife at home when she developed cancer 
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Collectors 

There is a passage in Charles Dickens' Little Donit, which was first published in 

serial form from 1855.1857, in which the honors of The Marshalsea are described to 

Mr. Donit, upon his arrival at that notorious debtor's prison, as Tteedomn (1 985, p. 103): 

We are quiet here; we don't get badgered here; there's no knocker here, sir, to be 

hammered at by creditors and bring a man's heart into his mouth, Nobody comes here to 

ask if a man's at home and to say that he'll stand on the doormat till he is- Nobody writes 

threatening letters about money to this place- It3 freedom, sir, it's M o r n -  

Collector action is not taken into account in either of the deviancy models of 

bankruptcy. During our meeting in 1997, 1 asked Barbara Godin about collectors. She 

stated that there were two groups, one is in-house, whose credo was, "the bank is here 

for you as much today as we were there for you on the day you took out the loan." She 

also stated that the bank employs collection agencies but if it receives two complaints 

against a collector, that agency loses its contract I did find confirmation of the former 

policy, in one case. in the interviews, but the helpful call came after a series of 

conversations of such a belligerent nature that the bank's offer of help was of no use. 

While this may indeed be bank policy at the senior level, it does not seem to be 

consistently enacted at less senior levels. The phenomenon more usually captured by 

any research into the matter is that collector calls are of a most unpleasant nature- 

Trebilcock and Shulman (1976), for example, describe an instance in their study in 

which a debtor was telephoned, in error, every two hours around the clock, by a 

collector who would not believe the person's repeated insistence that the debt was not 

his (p.438). 

The Surveys 

Not everyone was asked a question about his or her experience with collectors but 

some wrote about it notwithstanding. A total of 39.1 % of the men and 43.3% of the 

women in the survey said that pressure and rudeness from collectors had been the 

decisive factor in their decision to seek the services of a trustee in bankruptcy. Only one 
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respondent, a woman, wrote in 1995 that she had experienced a collector as 'helpfulw, 

as it was from this source that she had received the advice to go bankrupt 

A male respondent in 1995 wrote: 

Collectors are &less and do not always have the correct information, The credit bureau 

should not be aliowed to collect as well because they use your credit rating as a threat It 

doesn't matter if you owe the money or not, the Credit Bureau or Equifax ruthlessly use 

their credit rating forever- 

A woman in 1991 wrote: 

Finally got so emotionalty distraught that C simply coutd not deaf with it anymore- Resulted 

in being under Doctor's care and then decided the bankruptcy solution, 

Another woman the same year explained: 

Harassment during an existing state of financial problems was the main mason for my 

decision. Only American Express Optima was a complete harassment constantly at work 

and home- 

A male respondent that same year wrote: 

Yes, some of the collectors constantly were calling at home and at work with a bad 

bllegible] and threats., That's why I went bankrupt- 

A man who went bankrupt because of his business partner's gambling wrote in 

1991: 

The conduct of the collection agency for the government was disgusting- My decision to 

go bankrupt was affected in this way due to the collection agencies' inabiiity to deal 

properly with the situation by regarding my offers as non-serious and demanding full 

payment or nothing, They would not entertain any form of negotiation of the debt. 

Another respondent in 1991 expressed his anger this way: 

Their collection people are out to lunch- At one time I was prepared to pay the credit 

union after discharge, until I met their "rep* asshole- 

The answer of a woman in 1994 showed that she understood the situation better 

than many others did: 

They made my life very stressful. I felt they were pushing me to declare bankruptcy so 

they could close their file, 
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Another woman in 1994 wrote that even after bankruptcy: 

They are still harassing me. I find it scary and bothersome- The worry of it has sent me 

into some very deep depressions. 

A man in 1991 wrote: 

I did try this [to negotiate] but certain creditors like American Express told me if I didn't 

pay everything I owe they would force me to file bankruptcy. 

A man in 1994 stated much the same thing, They basically pushed me to decide to 

go bankrupt." 

The Interviews 

The reactions to collectors depended on the level of pressure the participants 

experienced, the level of sophistication they had about the process, and their own 

feelings of justification in terms of their reason for defaulting. A combination of little 

knowledge and personal justification seems to have increased negative reactions to 

collector action. 

Collector action had little impact on Jack because he was knowledgeable enough to 

know the limits of their power. Collector harassment did not force this bankruptcy. 

I wasn't harassed by my creditors too much because I'm a lawyer and knew how to 

handle them. I knew what to say, I knew how to put them off and I wasn't aftaid of the 

system because I have a degree of sophistication that comes from my profession and my 
experience. 

Phoebe's experience with collectors was: 

Nothing too terrible actually ... There were a tremendous amount of phone calls before we 

declared bankruptcy. You know, the banks calling, credit cards, Visa, the gas companies, 

you know, Petro Can, Esso, that sort of thing. And there were a lot of those phone calls 

fielded by my husband. He would do all that, he would. There was a period of time where 

he was with a collection agency as a pan time job to sort of exist, so he knew the stories 

you give and sort of buy you some time. Or what he would do was he would pay them a 

little bit and he would always show intent to pay. 
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Peter used technology to mitigate the impact of collector's calls: 

That% why I wouldn't answer the phone, and I have call display-,- any time that I did 

[answer the phone] it was a collectron agency making threats, and their threats were 

substantial- 1 guess I'm a little na'ive and I didn't know there wasn't a lot they could do to 

me except forcing me into bankruptcy, but at the moment of your depression, just their 

ringing.,, 

Lea's experience with collectors was somewhat different and testifies to the collector 

stance of disbelief. A collection agency mistook her for someone else with the same 

name, and continued to call her at the office. refusing to believe that she was not the 

other person. 

Yes, I had a temble time- There was another person with my name--- and they kept 

calling me and I knew I had owed nothing.,, that kept happening for months--- I was 

harassed here at the office--- and that person would say, 'Urgent phone' and I knew it 

was the credit bureau- 

John and George said they reacted to the calk with anger. John said the calls were, 

Oh horrible, demeaning, and that provoked another emotion, anger. 

George said much the same thing: 

We had people calling on a daily basis looking for funds, making their threats, not a 

weekly basis, not a weekly basis, on a daily basis. It was terrible, It is probably the worst 

thing I ever went through in my life- I was always exploding-.- I told them until I was blue 

in the face- I was honest to them- 

Terror rather than anger was the emotion Jane experienced when she received a 

collector's letter: 

The feeling that I had when I opened the letter from the collection agency saying you 

have 10 days to pay us $7,000, or legal action, which can include garnisheeing your 

wages, That's what I was really tenified o fAo  have a garnishee on my wages, that 

would really do it 

Jane received collector calls at work, an illegal, yet commonly used practice. She 

had asked a friend whose husband was a lawyer for advice and he had suggested that 

she not acknowledge that she had received a letter from the collection agency. He also 

told her not to receive any phone calls at work, but this caused problems: 
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They found out my office number and the first couple of times they called I wasn't in, And 

then they phoned the next number in sequence, which was also a number in my office- 

And got one of my co-workers. And this created a lot of problem at work. My boss was 

really unhappy about this.., She said this was not acceptable, saying--.a) you're afraid to 

answer your phone and b) that somebody else in the office was getting a call from this 

collection agency asking if I was around- This had to stop---- 

When Mary phoned her bank branch she was told to confact the Visa centre- The 

reaction she received from the person she spoke to still shocks and angers her: 

I contact voluntarily the VISA people, they don't have to call me. I contact them and I tell 

them my situation and I saythat I am unable to make payment I had always paid my bill 

or at least reduced it greatly, and I, they made very good money from me, I think, 

because I would use it in all my personai business, almost everything was [ put on the 

card]. So anyway, I finally got, someone got through to me --.and he laughed at me and 

he, he said to me, he said, 'Oh come now, he said, 'I notice fmm the record that you ran 

your own business operationr he said, 'Surely you can pay this off'- And I said. 'You don't 

understand I, I can't right now, but I would like to have itfiozen, the interest at least 

frozen, and I can start and pay off what I owe- Maybe sometimes, it'll be $25-00 maybe 

it'll be $12500, but I've, I've never been in this situation before----[ want someone, 

though, who has some authority to make this happen for me, that I need to speak to them 

because I don't want not to pay my bilt and it's been a long time now that I've been 

through dat dat dat Dndicating the details of cancer, etc- which she has just told me]'- And 

he said, 'Look you have to pay this.' 

She then went into detail as to how she had tried to speak to someone else, but 

always ended up with the same individual. When she finally mentioned bankruptcy as 

her only alternative, his response was sarcasm and belligerence: 

I said, 'unfortunately', I said, 'I may have to go into bankruptcy'. I said, 'I'm looking into it 

right now', I said. If I can't make an arrangement with you at least, at least with my bank, 

to extend my overdraft, limit it, but extend it, and to accept my VISA payments, as being 

nominal payments, then I don't know what I'm going to do. There is, this is, an 

unfortunate situation, but I, I can, I can get a handle on it [His response was] 'Like who 

did I think I was talking to'? 'Who did I think I was'? 'What did I think I was going to get 

away with'? What was I trying to pull'? And I went, well this guy doesn't know me, OK 

fine. I said, 'Is there some way I could speak to someone who could get in touch with the 

people that I used to bank with and, and hear it fiom them?' And he said, 'We've got your 
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record right here and you haven't paid us for so many months-' And I once again tried to 

explain it to him and the guy laughed at me and, he laughed---- 

Much later in our discussion she brought this incident up again saying: 

I still can hear that guy's voice on the phone laughing at me, I'll never forget, Laughing at 

me, I'm asking, 'please can I make a financial arrangement' and this jerk is laughing at 

me- 

At this point she talks about this experience with a collector as being the 'last straw". 

Her next few comments show how little she knew about bankruptcy and how 

experiences with collectors can vary markedly. Another employee from the bank, this 

one much more polite, called her, offering to help. Unfortunately, the offer came too late. 

'Can we be of help to you at the Royal Bank?' and I said, You could have done if 

only someone would [have]call[edJ me- 'It wasn't like I didn't call and ask who to speak to, 

or what to do- I made several phone calls and talked to several people and then--.I 

always ended up---with this guy who laughed at me', I told him. He said, 'He laughed at 

you?' And I said, Yes, he laughed at me-' And so I told him what he said and I got really 

emotional and he said, 'Well, what have you decided to do?' And 1 said, 'Well, I am going 

to go through with my bankruptcy- I have no choice. I have too much pressure on me and 

I can't pay anybody anything now-' 

She then offered to make token payments: 

If you change your mind on behalf of the bank and you can send me a letter, I'd be happy 

to try to make token payments you know and he said, 'I don't think you're allowed to do 

that now,' 

This, of course, is strictly illegal, once bankruptcy has been declared. All creditors 

must be treated equally, something of which she was unaware. 

The conversation ended with: 

'I really wish you all the best with your health and I'm sorry for the outcome of things as 

well,' And I said, 'You're not half as sorry as I am.--I'll never forget that', I said, so even a 

person with cancer,--even that doesn't make sense as it being a reason to accept the 

smaller amount 
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Tom made it clear that it was collector calls that tipped the balance for him and 

forced him to call a trustee. He described the calk he got as Very nasty.. .there were 

only a handful ... only two were really abusive": 

They leave a message like they are somebody you know- I call and immediately I'm 

attacked- Who do I think 1 am living off the coat tails ofthe bank and the government? 

They create this emotional situation- I didn't have the money to pay them or I would have- 
They become quite crass, characterking me as a wirninat, as taking this money and 
never intending to pay it back It was an assault, and it wasn't even their money.-.all the 

more galling because of the conditions in which I was living at the time.. -This was 
enough for me to go through with my meeting with the trustee, 

Tom went on to say that after he visited the trustee he got another call and when he 

told the caller he had declared bankruptcy, he was surprised by the reaction. "It was like 

sunshine through the clouds." 

Rosie was the only person I interviewed who, though completely lacking in 

sophistication about the actual power of collectors, said she was not "bothered" by 

collector calls: 

I had a telephone call, not f i m  Mastercard, that was the biggest- I owed them $3,500 

but Bay and Simpson's, they bothered me. Zellers didn't bother me- 

Confirmation of the experiences described in the interviews was contained in an 

article by Valerie Lawton in The Toronto Staron February 27, 1998 which tells the story 

of Mike and Judy McGrath, both in their 40's who went back to school to retrain for 

better jobs. Mike began his new career and was then diagnosed with leukaemia, could 

not work and was on welfare when the story was published. He had a student loan with 

ClBC which was "due and payable". The McGraths had done the sorts of things 

described in the interviews. They had contacted the bank many times, had had their 

physician write to the bank outlining Mike's condition and had tried to negotiate. The 

bank's reaction was to continue to try to take payments from the couple's bank account. 

The McGraths were then charged with NSF [not sufficient funds] charges, which bank 

employees then refused to reimburse. Judy McGrath is quoted as saying 'He [Mike] 

offered to pay $1 0.00 a month towards the loan as a gesture that his heart is in the right 
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place." The bank employee they spoke to is reported to have been uninterested in 

hearing about Mike's troubles- 

The couple wrote to The Torunfo Star, which contacted the bank's media relations 

department. A spokesperson from that department stated that the branch personnel's 

actions and attitude were contrary to bank policy and issued an apology to the 

McGraths. 

Credit Cards 

The term "credit card junkiew has entered our language as part of the attempt to 

medicalize debt and bankruptcy (Ramsay, 1996). As we saw in chapter one, one of the 

most common stereotypes about people who go bankrupt is that they "run upn their 

credit cards just prior to declaring bankruptcy. 

When a person declares bankruptcy in Canada, the trustee has to confiscate all their 

credit cards and is supposed to cut them up in front of the person and then mail them 

back to the institution from which they were issued. Ramsay referred to this (in a 

personal communication in 1996) as a degradation ceremony. 

While statements that credit cards are abused often accompany reports on 

bankruptcy, "She spent like a rnillionaire"(Kifchener Record. January 1997), there 

seems very little evidence to prove that this is actually the case. Sullivan Warren and 

Westbrook (1 989) point out that the credit card business is so lucrative because of the 

"seductiveness of incremental irresponsibility" combined with extremely high interest 

rates. Consumers who would not seek a $5,000 bank loan will run up that amount 

$50.00 at a time and then, as long as they make regular, at least minimum payments, 

will have that limit automatically increased (pp.178, 179). In their study they found less 

than 2% of their sample that appeared to have made irresponsible use of their credit 

cards consistent with the stereotypes. 

Credit cards have become a way of life in North America. In 1996 there were an 

estimated 59.4 million credit cards in circulation in Canada, 30.2 million of those were 

Visa or Mastercard (Waite, Industry Canada, 1996, p. 2). In March 1998, the Canadian 
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Bankers Association (CBA) reported that the number of Visa and Mastercard credit 

cards had risen to 31 -9 million- While there is no exact record kept of the amount which 

is lost in bankruptcy to creditors because of credit card default, the CBA reports that 

there is a total of 20.5 billion dollars outstanding on credit cards in Canada. Only 0.9% 

of that was more than 90 days in arrears (CBA Library Services. 1998)- 

The issuing of credit cards is a very lucrative form of business which creditors put a 

great deal of effort into expanding. In Canada some of the latest and more competitive 

credit card options offered by the major banks are: Air Miles; insurance; points towards 

luxury gifts; even contributions to a favourite charity (Wade Rose, 1997 p. 120). In the 

United States Burkett and Slife (1 997) point out that 2.5 billion new card solicitations are 

sent out by creditors annually. The average interest rate on a credit card in Canada in 

1997 was 17.34% while the rate for a bank loan was less than 9%. One of the ways to 

attract new customers is to reduce this interest rate for the first six months. A full page 

advertisement in The T o m 0  Star (April 8, 1997) for a TD Gold Select Visa card states 

in large print that the card bears no annual fee, and has an interest rate of 6.9%- In 

much smaller print, at the bottom of the page, is the information that a standard interest 

of 18.5% will be levied as of November 1, 1997. 

The key measure for credit card profitability, of course, is the volume of unpaid 

balances. So much so, that the industry term for people who do pay off their balance 

each month is 'Yreeloadersn and some credit card issuers are fining prompt payers with 

a $25.00 annual fee (consumers Union of U.S., hc; March, 1997). An Angus Reid 

Group poll commissioned by Ernst and Young in 1997 found that 39% of all Canadians 

have outstanding [unpaid] balances on their credit cards, which they carry from month 

to month. 

The credit card is also becoming a requirement for other financial activities as well. 

For example, on January 1, 1997 it became policy at Canada Trust to refuse potential 

new customers any kind of banking service unless they owned a credit card. Julie 

Timchuk, Manager of Sales and Marketing for Eastern Canada, explained the rationale 

for this policy. uWe consider that to be acceptable confirmation: (one) that there is no 

fraudulent activity going on; and (two) that this person is really on the up and up and 
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they just want to come in and open an account with usn (Cheadle. The Toronto Star, 

January 29,l99?, p. C3). Indebtedness, symbolized through the credit card. has 

become, in this instance, the only acceptable symbol of trustworthiness. 

The Surveys 

Ten of the women and 17 of the men mentioned specifically that they did not want to 

own a credit card in the future, which might indicate that they had had problems with 

them. No one mentioned credit card debt as the sole cause of his or her bankruptcy. 

The Interviews 

Of the people interviewed, Tom and Jane did not own a credit card when they 

declared bankruptcy. They had both had one in the past, found it problematic, paid it off, 

and never used it again. 

Rosie mentioned that she owed money to Mastercard when she went bankrupt. She 

had received the card unsolicited and was surprised that the bank was willing to give 

her that much credit- 

Peter and George both used their cards to keep their businesses going in the hope 

that, if they could just finance the business until the crisis was over. everything would be 

fine. Peter used his credit cards, lines of credit and "power linesn to finance the music 

school until he owed about $100,000: 

I had used my credit cards- Because of the previous business I had been given lavish 

amounts of "powerlines" and lines of credit, which just arrived in the mail, In one bank, in 

the case of $30,000- In another bank, $20,000. They saw me as a good credit risk- I used 

my credit line to keep the music school alive---I had one source where t could run up to 

$30,000.1 would run up to $10,000 in a month, and then pay it off at the end of the 

month,,, I used the credit card to sustain the payroll. I really firmly believed that the plans 

we had in placeAhe economy is turning around, the economy is turning around- I've 

been taught never to give up, just keep going ...I could see the high rate of interest the 

banks were making but I thought it was worth it to finance my tumaround- 

George and his wife also tried to save the business with their cards: 
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As the business started taking a tumble, we started buying supplies to keep the business 

going, moving ftom our business credit to our personaLthat's what doomed us, 

certainly- We jammed all of our cards just to try to keep the business going ---to keep a 

positive outlook while we tried to sell the business- -We exhausted every card, we 

exhausted every line of credit, loans we were at the point where we couldn't borrow a 

buck, It was a terrible thing,,, We borrowed money personally fmm our families, 

personal embarrassment- -- it was tenible, terrible- 

When Mary talked about credit cards, she talked mainly about the rudeness she 

experienced at the hands of the Royal Bank Visa Centre. However we do get an 

indication of the minimal amount of her credit card balance through her recollection of 

the reaction of the trustee: 

He goes, well, this isn't exactly the picture of [the credit card balance of an irresponsible 

debtor] ,,.but I looked at him and I said, 'Well I think its an awful balance that I have on 

that but it was nothing, compared to apparently, anyway- 

Phoebe said she and her husband did not 'nm upn their cards, but gave expression 

to the concept that, "if you are going to be blamed anyway, you may as well commit the 

crime" : 

I wish I'd done that- I really wish I'd done that. I said [to my husband] you know, 'Why the 

hell were we so stupid3 Why didn't we run those damn credit cards up to the limit?' And 

he said to me, You can't do that', and I said, 'Yea, but I'll bet everybody does, you know'. 

We didn't think to do that, I mean, it, not even think, maybe, maybe it had crossed his 

mind or my mind..-But it's just not, it won't have been something that we would have 

done particularly, you know- Not that they, I mean they were high anyway but they 

weren't, certainly, at their limit, you know, so, Interesting that we didn't do that, now in 

hindsight. But anyway, so I, I mean, I, I, I was naive. I kept hoping that you know on 

discharge you'd just sort of be able to go back and it wouldn't be on your record, but I 

know it is. 

Lea was the participant who was most concerned about her lack of plastic credit. 

She had not been behind on her credit card payments, but of course had had to 

surrender them to the trustee. She spoke at length about the inability to own a credit 

card in terms of both shame and danger: 

... I had to learn to say, 'I don't have a VISA.' And I had to learn to say it without the 

shame around it, which was really difficult because I felt that I was a bad person, at first, 
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That I had done something terrible and here I was without a VISA---lt's these moments of 

[a] hot flash of feeling sick that I'm this bad person- 

She described an incident when the old car her father had given her, to replace the 

one she had had to sell as a result of going bankrupt, broke down in a rural area 

"between Lindsay and Pefferlaw" on a Sunday night W i o u t  a credit card she was 

stranded, as the gas station she found did not take cheques and she did not have the 

requisite cash. Luckily her parents were home and they gave the gas station their credit 

card number over the phone- 

On another occasion she was given a portable phone as a present: 

When I went to pick it up they wanted my VlSA Well I don't have a VlSA so they wanted 

me to put $500-00 down cash until I paid six months in a row and then they would refimd 

my $500-00- So here I go again and it's in the middle of everyone standing around, 

[thinking] 'Oh, she doesn't have a VISA,' 

Canada is alone in believing that compulsive habits such as alcoholism and 

gambling play a major role in the phenomenon of bankruptcy. While Clare (1990) found 

that virtually all those he interviewed fit this description. other researchers have not 

found the same results. Brighton and Connidis (1982) mentioned that twelve of the 

1 ,171 files they studied contained a judgement that alcoholism played a part in the 

bankruptcy. Stanley and Girth (1 971 ) in the United States put this figure at 9% (p. 63) 

and Ryan (1 995) in Australia mentions addiction as the reason for 6 of the 76 

bankruptcies he studied (p. 1 13). 
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The Surveys 

Some people were asked if a habit (alcohol or drugs, smoking, gambling or other 

forms of compulsive behaviour) was even partly responsible for their having to go 

bankrupt. 

One woman in 1995 responded: 

I'm pretty clean living - I don't smoke or drink - I've been a vegetarian for 20 years (meat 

is so expensive!), Also, I don't think this question really applies to me - as you know my 

credit history. I have always paid my personal bills- 

A man in 1994 wrote: 

Not applicable! Total abstainer- Don't smoke- Can't even play cards- 

OAnother that same year wrote, "Stopped smoking July 8 saves $6 daily. Stopped 

drinking any time saves $6 daily." 

A man in 1995 said much the same thing: 

My habits are extremely moderate- I don't smoke. gamble or take drugs- My drinking is very light 

and social, Not at all a necessity- 

A woman in 1994 gave a very disturbing answer to this question, pointing out 

the complexity of compulsive behaviours: 

This doesn't really apply to me- I can have a tendency to be a compulsive spender but I 

recognize that fault and stay away from situations when I am in that ftame of mind. It is 

interesting to me that I was the victim of a sexual assault and if I think about it too much I 

tend to spend money therefore I have tried not to dwell on it. 

A man in 1996 who had lost all his money in a bogus real estate deal wrote: 

We have no expensive habits- We have tennis, music, literature, poetry, films, 

photography, family, friends and above all, God - the best things in life are free. 

Some did mention overspending as their "habit". 'I do not want to be in that situation 

again and I am trying my best to control my spending habits.." wrote a man in 1995 and 

another in 1994 said, 

I didn't have any of the habits mentioned- My habit was I wanted to buy everything I liked 

such as electronics, dining, entertainment and vacationing. No longer possible- 
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The Interviews 

As we have seen from the introduction of the interview participants, drinking did play 

a role in two of the bankruptcies. Peter, who was in AA when I interviewed him, said that 

while drinking did not cause his financial problems, it might have made him less able to 

cope with them: 

..-in the times when the economy was extremely critkaf, if I had not been drinking at all, I might 

have had a clearer mind. And been able, instead of by the use of alcohol denying the 

circumstances I found myself in --,I might have been able to stop that damage at an earlier 

stage---.I came to AA through a mend after I had lost my first business while C was involved in the 

second. I did not believe I had a drinking probkm, Like a lotof successfi~l people in life, they are 

addicted to the business, to whatever their flourish is in He- Their personality is a little bit different 

than other people- AA and the ftesh start that protection of bankruptcy has given me has has really 

given me a whole new lease on life- I believe I am an entirely new person than 1 was a year ago- 

While ill health has been noted as a possible cause of bankruptcy (Clare, 1990; 

Brighton & Connidis, 1982; Sullivan, Warren & Westbrook, 1989; Stanley. Girth, 1971 ). 

only Ryan (1995) seems to have investigated insolvency and bankruptcy as a cause of 

ill health. He found that debt problems caused a myriad of health related symptoms. for 

example 96.1 % spoke of tension and anxiety, 66% mentioned insomnia; others 

mentioned, weight loss and fatigue, depression, frustration, even paranoia. 
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The Surveys 

When asked about the impact bankruptcy had had on their personal lives, and that 

of their family, many respondents answered in terms of health and well being- 

Positive Impact 

Negative Impact 

Sleep Disturbance 

Emotionall 

Psychological1 Stress 

Depression 

Male 

0 

28 (43.8%) 

6 (9.4%) 

31 (48-4%) 

Female 

0 

34 (56-7%) 

7 (1 1 -7%) 

34 (56_7%) 

A man in 1994 said he had experienced: 

Sleepless nights- No future plans because of garnishees. 

A woman in t 995 wrote: 

It took its toll healthwise both physically and mentally and of course socially- 

A woman in 1994 wrote about having: 

Trouble sleeping worried all the time- 

Another wrote: 

My financial problems have affected my mental and physical health and caused myself 

and my husband many sleepless nights- 

A third said: 

Can't sleep, stopped answering the phone, acute embarrassment and feelings of 

personal failure. 
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A man in 1991 wrote about the impact on other members of his family: 

We are experiencing periods of anxiety- 3 of us are under Dr's care and taking anti- 

depressants. 

When asked about the main benefit of bankruptcy, a woman in 1995 wrote. "Peace 

of mind, finally able to sleep-" 

A man in 1994 seemed to sum it all up when he wrote: 

50% of all stress-related, health-related, rest-related problems have a foundation in 

financial concerns ... All professional counsellors need to be taught how to counsel 

patients, clients concerning these matters- 

The Interviews 

After I turned off the tape John told me he had gained more than 50 pounds through 

worry. George also mentioned the same amount: 

It affected my health more than my wife's- I am the worrier- L took i t  terribly- [It] triggered 

extreme back problems; many consultations with my family doctor- She helped keep my 

head intact- I put on about 50 extra pounds- I was up throughout the night trying to find 

out what I could do; writing down what I owed; trying to figure it out---It aged me- I'm 

going to be 39 next month; and Vs aged me. It's added a lot of grey hair, a lot of wrinkles, 

a lot of weight. 

Lea also put on weight and has experienced other symptoms. Also, keeping things 

going has meant that she has not been able to take a vacation in years: 

I've put on 20 pounds. The weight is still on there because I'm still not sleeping very 

well.--I'm still not sleeping very well because I've been scrambling to make this business 

work- I've put in all my efforts so I don't sleep well and sometimes I wonder whether it's 

menopause- But I think itk fear- I don't think I would have it i f 1  wasn't afraid. I had one 

week in how many years ofF? 

She also talked about the extra effort and expense she had to maintain her own 

mental health since she counselled others: 

I was not just surviving from the bankruptcy, I was surviving from what happened leading 

up to the bankruptcy. If my life was going to crash apart and it was crashing in every 
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part--,I was trying to hold on and survike in the most healthy way I could because I still 

had a clientele to run- I still had clients I was working with- So that meant I had to pay out 

supervision fees which I believe alt therapists shouCd have, supervision or consultation 

fees ... so I had extra supervision all through that time to make sure that I was balanced 

even though I felt I was bobbing like a cork in an ocean- But I had to make sure I had 

people looking at me that would say to me, Why don't you think about this or that?' ---I 

still have that, but I needed it especially, men- 

Both Peter and Mary considered suicide. Peter is able to see the humour in it now, 

several years later, but at the time he was very ill and frightened: 

---I was not prepared to continue this downward spiral and it appeared to me that the only 

solution was to end my life- I didn't face it with gloom; I faced it as an escape because 

things had been good; I had had a wonderful life--- 

With Mary it is a little more difficult to differentiate between symptoms caused by the 

cancer and by the stress of insolvency and bankruptcy. Her depression made her 

situation worse financially as well: 

I got so depressed I, now I didn't recognize it as depression and I almost killed myself- 

And I, I guess I'm usually a pretty optimistic person so I knew something was wrong but I 

didn't know what to do, so I called my doctor's ~ffice.~-I thought maybe I had cancer, 

more cancer, I ignored it for a while, I pushed myself---it would be so easy to do- I even 

told her how I was going to do it 

Her doctor thought it serious enough to require hospitalization. The Prozac she 

received in the hospital for her depression was too strong, so she has to take a liquid 

form, which is not covered by insurance and costs $98.00 per month. 

The stress has affected Mary's ability to think clearly. She spent some time 

explaining that although she has a good education she could no longer understand what 

she reads, or sometimes, what is going on around her: 

Since understanding as much as I can and I don't care how many forms they put in front 

of me to read, I'm not stupid, I can read them, but it doesn't seem to filter all the way 

through to do good. But the formality of things, I understand-..If I don't have anyone with 

me, I'm not really 100% sure sometimes what's going on- That is also a humiliating 

reminder of what's happened, because I won't phone, I don't go out much, I won't go 

anywhere on my own, I get, I get turned around very easily, and I think it's just stress and 

the result of everything ... I can't keep a thought straight for the whole day ... 

- 
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Later on she also talked about extreme fatigue: 

I, I do what 1 do and that's it- And when I'm done 1, I could sit right down here and fall 

asleep- Or I could just get so depressed that I just don't want anyone around m e J  can't 

function right and I don't want anyone to see me that way--- 

Jane discussed some of the same reactions, feeling incapable, emotionally 

paralyzed. unable to see her way out of the situation they were in. Even though she is 

the sole breadwinner in her marriage and was the one to ultimately figure out how to 

solve their problems, she was extremely critical of herself throughout our interview. She 

continually referring to things she could not do, revealing that her selfconfidence has 

been impaired by these events: 

My coping skills are fairly underdeveloped and I was doing a bit of hiding my head in the 

sand hoping it would ali go away and just to call Cytir up was a big step,,. I was really 

tenified of winding up on the street and having no options at all and realiring that 1 had 

lost my ability to meet this situation head on at all- I didn't feel capable of doing anything 

about it I wanted to stay in bed- After signing the bankruptcy papers, I felt I could handle 

anything- I was able to deal with a lot of things at work which were stressful to me, IittIe 

things that I had been putting off, nothing to do with money- in the pre-bankruptcy stage 

any little thing was too much to deal with. Going grocery shopping was too much to deal 

with. 

Phoebe described a variety of symptoms, both physicai and mental, which she 

relates back to fear and insecurity: 

It certainly sent me into depression and it could have been a combination of things- I 

mean I'm on anti-depressants as we speak and yet I can still get depressed- Now that% 

not been very long that I've been on them---I was getting a tremendous amount of 

headaches. I would take Tylenol extra strength -.,or I took Tylenol Ones, and then the 

codeine. I guess I developed an incredible allergic reaction and broke out in hives looking 

like a damn Klingon. My face, my mouth, everything. So there was that stress and that 

sort of thing- I put on tremendous amount of weight because a lot of people under stress 

put on weight. .-.So, so, and my ability to think clearly, too, there, there was no safe 

place. I mean where I'm working is a very stressful place right now- There's a lot of 

changes going on but you could always look at home as sort of safe place, And go home 

and stress maybe wouldn't be as intense there- But Ns as intense either place, so there's 

no safe place. .. I'm a smoker and I think I, I smoke more now because of the stress,, . I'm 

an insomniac at the best of times. Even, even when things are fine I don't sleep well, but I 
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sleep less well, less, less well, L mean, I'm used to four or five hours of sleep- Now I have 

to get used to two or three- 

Post Declaration 

Bankruptcy and Trustee as Rescuer 

The Surveys 

Twenty- seven (45.0%) of the women and 26 (40.6%) of the men expressed 

thankfulness to the trustee for treating them "like a human beingn, or politely, or with 

kindness- This seems to support the concept that these people feel very keenly the 

opprobrium society accords their actions, and that their own value system supports this 

disapproval. A man in 1995 wrote: "I am profoundly grateful to you in helping me 

through this process and returning me to health. Your support has been immeasurable". 

A woman in 1994 responded, "I thought [the trustee] would lecture me and tell me how 

bad I am with money. I thought my trustee was terrific and treated me very humanen. 

One woman in 1995 wrote about a phenomenon I noticed on a number of occasions 

when I was in the trustee's office- She wrote that she understood, "somewhat but my 

nerves got in the way of any clear understanding." Many people seemed in shock and 

appeared unable to concentrate as they sat listening to the trustee. For this reason he 

often hands them a personally published handbook and suggests they read it and then 

come back in a few days, when they can discuss specific questions. 

The Interviews 

Peter spoke in terms of bankruptcy as a relief: 

And it was a tremendous, tremendous relief- I walked in here with baggage that was, that 

was abundant, and I walked out of here feeling I had found a Wend, that had seen people 

like myself before and they had been allowed then to be able to put their lives back 

together. 
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George said he and his wife saw bankruptcy uas the best thing they ever did": 

The trustee was extremely ftiendly---It was nice to finally deal with someone who had 

some heart, some respect for our situation- They didn't make us feel as if we were 

criminals- I felt like I was ripping people off by doing it. We had a rot of soul searching, a 

lot of soul searching done in this oftice- It was remarkable to walk out of this office with 

the load of the world off your shoulders- We finally didn't have to worry- It was the best 

thing we ever did- There was nothing else we could have done- 

A lawyer recommended by a friend looked at the situation and said it would cost 

them another $50,000 to pursue their landlord. Since they did not even have $500 he 

took them instead to a trustee in bankruptcy: 

We went bankrupt with no money, not to pay him [the trusteej which took time-. .He put 

us out of our misery. We don't have phone calls [from collectors] and that's the bonus. 

Jane was initially surprised by her visit to the trustee: 

It was a real relief to not have a kind of judgement situation. I was expecting more like 

what I got from the credit counsellors, which was no help at all other than a kind of 

judgmental reaction, you're a bad person, 

Her experience of bankruptcy was better than Jane had expected and she credits 

the trustee with that: 

My coping skills are fairly underdeveloped, and I was doing a bit of 'hide my head in the 

sand', hoping it would all go away. And just to call Cyril up was a big step- And just over 

the phone he was, 'That's no problem, bla bla bla. Come in tomorrow morning- We'll take 

care of all that. That's no problem.' That, that was a major relief--- It helped me and it's a 

lot easier than being indentured to someone for the rest of my life- Itk easier than that, 

but its not without its emotional strain. I feel guilty enough as it is, and Cyril has made 

this less-.-It was a real relief to not have a kind of judgement situation. I was expecting 

more like what I got from the credit counsellors, which was no help at all other than a kind 

of judgmental reaction: you're a bad person- Without being able to have gone the 

bankruptcy route and with someone other than Cyril [who was] kind, sympathetic, without 

that I would have lost it a long time ago. 

Before she declared bankruptcy she felt increasingly powerless; afterwards she had 

an increased ability to cope: 
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I didn't feel capable of doing anything about h I wanted to stay in bed- i was really 

tertified of winding up on the street and having no options at all, and realizing that I had 

lost my ability to meet this situation head on at all. After signing the bankruptcy papers. I 

felt I could handle anything- 1 was able to deal with a lot of things at work which were 

stressful to me, little things that I had been putting off, nothing to do with money- In pre 

bankruptcy stage any little thing was too much to deal with- Going grocery shopping was 

too much to deal with, Now I know I was fortunate once, I have to do something about it- I 

would if they were in a situation they felt powerless to get out I wouldn't recommend it to 

someone who couldn't care less- 

Mary's recounting of her conversation with a collector shows that the role of the 

trustee is well understood by the other players in the bankruptcy game: 

And he said, 'Who's your trustee?' and as soon as I told him, he says, 'Well, that3 ftench 

fries for us-' 

Phoebe talked about bankruptcy as an Bmotional roller coaster". She described the 

visit with the trustee in which they signed the papers: 

... it's almost surreal on some level, it3, the whole experience whether it was shock or 

what, when it first happened---l remember it very cJearfy.,,we went in and the paperwork 

was done- This was our last sort of official appointment- It wasn't a counselling session, It 

was to do the business part of it and I was sort of in shock- But there was a sense of, 

somewhat sense of relief, on some level- ---Well, you feel very, you feel very optimistic 

and you think well, thank god, you know we haven't got this devil debt hanging over our 

head and isn't it wonderful and it's worth giving up your credit cards etc. 

She also spoke of her relief at the tone of the meeting with the trustee: 

We walked into his office, I did anyway, with tremendous trepidation- And I was so 

relieved to meet a man who was extremely sensitive, didn't, didn't make light of our 

situation at all, but brought a level of humanity to it- You know, it wasn't a desk blocking 

us; it was one human being talking to two other human beings. And he, he could 

appreciate what we were going through, and didn't want to dwell on the negative but 

focused more on the positive. 'This is, this is what's happening, OK where do we go from 

here? You'll come out of this and hopefully be better people- Hopefully be more mindful 

of how you spend the money that you earn, you know-' We found him extremely-,, 

pleasant is such a stupid word. It wasn't pleasant, but very human, very approachable- 

I remember being mortally embarrassed, you know. He charges a slight fee on a 

monthly basis and so I had written him a bunch of postdated cheques- And he cashed 
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one and it, he put it in, or his office did, l'm sure he wasn't even aware, and the damned 

thing bounced- Because what happened was at the bank were we deal with if you put a 

deposit in by cheque to cover an amount coming out they wilt hold that cheque deposit 

for five days- So the Trustee's cheque was there before the fiie days was up so they sent 

the money back Sent his cheque back I mean- And he never said a word- And we just 

certainly issued him a new cheque. And he never chastised us for it It was as if he was 

aware that this is what happened. But we were dreadfdly embarrassed and sort of 

waiting to have our hands slapped, you know by the Trustee and he didn't. He was very 

understanding, Plus we paid the, felt it only fair to pay the $20 NSF fee, you know- So 

maybe he was grateful of that, I don't know, 

Stigma 

Nowhere is the dichotomy between the practical intent of bankruptcy law versus the 

moral outrage against those who use it more evident than in discussions around the 

stigma of bankruptcy. In 1970 Tasse et al- wrote (p- 55). 

An underlying assumption of the Bankruptcy Act is that there is an economic and 

social stigma attached to bankruptcy. Until recently most people took pride in paying their 

debts and it was a matter of shame for them and their families when they could not 

.--The disgrace of bankruptcy more than any legal sanction, effectively removed the 

bankrupt from business and thereby protected both the business community and the 

public from the incompetent or dishonest businessman- 

There are many other references in both the media and the literature to the 

stigma of bankruptcy. Brighton & Connidis. (1 983, p.113) stated. ". . . bankruptcy is said 

to be increasing because the stigma has decreased." Benjamin Tal, senior economist at 

CIBC, was quoted by McFarland in The Globe and Mail (March 4, 1998) as predicting 

that bankruptcy rates will remain high, because of a permanent shift in consumer 

attitudes towards bankruptcy, 

The stigma of going under is not there any more, and that's a factor well continue to 

experience over the coming years- 

When researchers actually speak to bankrupt persons though, they find that this 

perspective does not reflect lived experience- In 1980 Hira (p.105) wrote: 
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It is generally believed that, among many other factors contributing to the increasing 

number of personal bankruptcies, people feel less stigma attaches to declaring personal 

bankruptcy- The findings of this study however do not seem to concur with this belief.. 

When asked ifthey felt a stigma about declaring bankruptcy, almost 90 percent said no- 

But it was learned in later interviews that, generally, plans to declare bankruptcy had 

been kept secretfrom everyone, even from the family members- 

The Suweys 

In the surveys 22 (34.4%) of the men and 23 (38.3%) of the women actually 

mentioned the word stigma. A number of people wrote of deiaying bankruptcy unti[ they 

lost everything because of the stigma involved in going bankrupt In 1995 a 

grandmother who invested in real estate to help out her children wrote, 

I was advised two years prior to bankruptcy to go bankrupt by my lawyer and a trustee 

and still I didn't wish to do so- The stigma must be removed and more pamphlets 

available -,- Bankruptcy is an answer - now I am out of all my trouble, I would advise 

people to act faster than I did- I was under a tremendous debt load due to real estate 

losses for 3 years- I should have acted sooner but I wasn't prepared psychologically to go 

personally bankrupt My lawyer persuaded me and I trusted him- 

In terms of her personal life she said: 

I had very low self-esteem. which affected me, especially around Christmas. I felt like a 

failure- 

A man in 1 991 described his stigmatizing experience this way: 

The bank I had a car ban with told me that bankrupts were undependable. The 

government should accept settlements -there should be less stigma for a settlement 

than for a bankruptcy- 

Another man in 1996 wrote: 

My life was going to be hell afterwards- People would look at you like I had a disease. 
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The Interviews 

The first thing lea said was: 

The shame,-.Deciding to do it because of the stigma out there of people who 

bankrupt, l am 50 this December. When I was growing up very few people ever 

bankrupted and it meant they were destitute and it almost intimated a different class 

level, that stigma back then- 

During George's interview he mirrored Hira's comments (1982) by describing his 

desire to keep the situation hidden, even from his wife, if that were possible: 

It was very embarrassing- We didn't want to tell anybody- I've never even told my best 

friend,., t f  I could have done this alone, without even telling my wife, I would have- I was 

terribly distraught-,We still have the embarrassment- 

They lost ownership of their house, but didn't have to move, which was very 

important to them: 

Our house went into power of sale-,,we, fortunately, had someone who picked the house 

up, who let us rent, [we] kept face that way in the community- 

Jack said one of the worst parts of bankruptcy was: 

.-.the concern that some people would find out about what I was going through and that 

my family would be embarrassed by it- As it happened, I was not embarrassed by it I 

was afraid of being embarrassed by it on a number of occasions, but, as it turned out. not 

that many people knew about it, and those that did, as far as I'm aware, didn't think any 

less of me, because they were aware of the circumstances. 

Phoebe told me the story of another =smackm which illustrates how cut off from their 

friends they became and how, even though she downplayed her emotional response to 

it, the bankruptcy meant that she no longer felt comfortable interacting with people she 

had known all her life- They were very reluctant to let anyone know, an indication that 

"stigma" at least for this family, is still part of bankruptcy: 

Another thing that happened that wasn't very nice and has tremendous significan-ce 

to me- ... I get together with a group of ftiends- We've known each other for over 40 

years, We were in kindergarten together- One of the woman happened to be in real 

estate and when we were selling our home we didn't give it to her because we didn't 

particularly want her involved in our problems, our financial problems. ,.,I couldn't get 

- 
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together with them anymore, I mean I just. you know, it was just, 1 didn't want to be light 

and chatty and. and you know, socially finny because I do have a good sense of 

humour- So people, if I'm not saying something fir nny, they begin to wonder what's 

wrong- This real estate agent, obviously is able to punch up on a computer that the 

house went under power of sale, and she sat in this room with my other friends and said, 

'You know, Phoebe, I think she's in big financial trouble and obviously bankruptcy's been 

declared- I wish she'd called me+ I know a great financial advisor+' And she told this group 

of friends, who, who knew nothing- And I didn't think it was any of their business to know 

anything. And I was really annoyed about that and I guess, you know, it was a hurfful 

thing 

A Fresh Start 

The picture of the bankrupt person sloughing off old debts and responsibilities and 

beginning a new life, debt free, leaving ?he rest of us" to make up for the loss, is a 

popular image in the media. Allen McLeod, a trustee in bankruptcy in Ottawa, was 

quoted in The Record,(Kitchener, Ontario, March 31, 1997), uTypically an individual is 

discharged from bankruptcy after nine months. That is just too short--Your life is back 

in order during the 1 om month." He goes on to suggest that a period of a year to 18 

months "-.-would give the debtor a much better chance of rehabilitation" (p. D6). 

This image can also be found in creditor financed research, such as the Purdue 

Study (1 982) in the United States, with its famous quote that bankrupts would enrich 

themselves as often as the law allowed (p.187). 

In her study in Canada though, Hira ( I  981 ) found that bankrupt persons were not as 

positive in their perceptions. Forty percent perceived few effects and 19% were 

uncertain as to the effect bankruptcy had had on their lives. One third (35.5%) felt it had 

had a positive effect on their marriages and they enjoyed life more because bankruptcy 

had removed the worry about debts- 

Hira's work is supported by the findings of Sullivan, Warren and Westbrook (1989, p. 

196) who pointed out in their study that a "fresh s t a t  had to be qualified because, 
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Bankruptcy can rid these people of their previous debt burdens, but it d o e s  not give 

them a raise or more job security. It does not reduce the expenses of raising children or 

make the car run without costly repairs- --,Their precarious incomes and uncertain 

expenses remain, 

The Surveys 

There were two aspects of the surveys that support Ferron's concept (quoted on 

pages 24-25 of the Introduction) that for many. the Yresh start" is mythological. a 

concept largely in the minds of others rather than in the experience of those involved. 

One was the fact that 45% of the women and 31 -3% of the men expressed, even after 

discharge, fear and pessimism about the future- The other was the number whose 

advice to others was to avoid it if at all possible- 

A comment by a woman in 1996 supported both the positive effects in terms of the 

family (Hira, 1981) as well as the lack of actual financial improvement suggested by 

Sullivan et al. (1 989): 

Since my bankruptcy 9 months ago I have been desperately trying to save a few $ but 

with 2 kids - not much luck- But once I'm back to work early 97,l will prove to everyone 

that I'm saved! -..Being at ease [because of having declared bankruptcy] helped me cope 

with my 2 babies and show them love instead of stress- 

A man in 1991 wrote about the mental strain caused by insolvency and the fact that 

bankruptcy had allowed him to start again: 

But, it [bankruptcy] was a great relief for me, and I could start thinking normally again , 

put my life back on track again- 

A woman in 1 995 who thought that bankruptcy meant "you lose all of your 

possessions" wrote: 

We found that we did not lose anything, but gained, 

For many though, the experience appears to have been shattering. A man in 1991 

wrote: 

-..It ruined my whole life, reputation and my career, all that I have put into it, my hours, 

and what little I had plus what I borrowed fiom my family. I lost all of it- 
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After she and her husband lost all their money in a real estate transaction, through 

errors she attributes to their lawyer, a woman wrote in 1 995: 

.-.We will probably NEVER invest in a home unless we can pay for it almost all in cash 

(which will probably be never) It3 too ftightening - We could never go through that again- 

A male respondent in 1991 stated his concerns about his retirement: 

r h e  most unpleasant thing about bankruptcy] was losing my RRSP- I hope when I reach 

65 years old, I may have some pension more than the gov't is giving people now, 

The Interviews 

Although Lea was able to set up another business, she shows no evidence of a 

psychological Yresh start"- She still can not sleep because she experiences constant 

fear: 

It was May that I was discharged, So I haven't been discharged fram bankruptcy for very 

long, not even seven months now- I'm still not sleeping very well because I'm scrambling 

to make this business w o k  I've put all my efforts here, so C don't sleep well and 

sometimes I think it is menopause- But I think it's fear-,,. I don't think I would have it if I 

wasn't afraid, ,,. 

Later she made comments, which indicate that after declaring bankruptcy she lived 

in a state of real poverty. She said: 

I walked out with nothing [from her business partner]. The hard part about this is when 

somebody says to you, 'I don't have any money', what they mean is] They've got 

RRSPs that they are not touching and they can spend "somen money. When I say I don't 

have any money, I don't have any money- There is no money for special shampoo, There 

is no money for entertainment- There is no money for dinner- There is no money. I 

existed. I worked hard. I went home and tried to sleep and got up in the morning. I 

existed ...- l know what it feels like to have nothing, To be next to the street Maybe my 

next step, For the last couple of years, I've lived thinking I'm going to be on the street. I 

will be sleeping in the gutter, I'm not surprised m i  that is where I will sleep tomorrow and 

that's pretty scary to feel that all the time ... that feeling of being a bag lady was there with 

me a lot. It was just terrifying, terrifying, 

Just before she declared bankruptcy Lea had to go and live with friends because 

she could not afford to rent any kind of accommodation: 
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,,,At that point I had to live with other peoplectcl had to phone someone to say, 'I need to 

live with you, now'- I barely knew these people but I knew they would take care of 

rne,..Friends gave me [a room] rent free, they didn't let me pay rent.-l lived with two 

friends and when I could afford to pay, I started to --- 

She talked about this as one of the worst parts of the experience, being destitute 

after 16 years of being considered more and more credit worthy: 

It was living in other people's houses, after 16 years of my whole life of climbing, climbing 

steadily, having my credit, VISA saying, 'Take $10.000, take $20,000-' And then all of a 

sudden - -- 

After that she described the only amusing incident in the whole experience. in which 

s h e  had had to ask her father to take her cats: 

So I said, 'Dad, I need you to take my cats.' And he just looked, with his mouth wide open 

and he didn't like my cats, I said, 'I need you to take them, now, this minute-' 

Lea's parents had her cats for two full years because it took that long to acquire 

rental accommodation of her own. She inquired about social assistance, but found 

working disqualified her. At first she made considerably less than the $625.00 a month 

welfare she qualified for: 

... so the choice was welfare or just keep trusting that I could build the business up and 

that I hadnlt gone to University for nothing- 

Lea considered herself extremely lucky, in that friends not only provided her with 

accommodation, but also gave her the funds to rent a new location. Without their help 

she would have had no other option but to go on welfare, Lea left her partnership on a 

Friday night and opened up another location the following Monday. This would have 

been considered "an act of bankruptcy" in medieval Europe and would have permitted 

her creditors to exact their rage on her physically (Tasse et al.. 1970; Sullivan et al., 

1 989; Stuart 1995). She saw her actions as a matter of necessity "It's myself. If I don't 

make money then there is no money coming in". Lea had found it necessary to borrow 

the  $1,200 bankruptcy fee from a friend. 

Even after bankruptcy, her credit bureau record still showed her as owing money 

and her record was confused with that of another person with the same name. It took 

her nearly two years to g e t  the error corrected. She lost one apartment for which she 
- 
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had waited a year. She finally got the situation corrected, I finally had to scream my 

head off over the phone, faxing, writing didn't work-" 

Phoebe fared much better than Lea since she retained all of her regular income. She 

and her husband lost their home of 18 years. and had to return their leased cars, but 

they did find a place to rent. She worries about a Mure in which credit is not available: 

How, how can you go about planning for the future? Who's even going to look at you if 

you want to purchase a home, if you're able, down the road, to have a down payment? 

You know, this credit rating is going to hang with us for a while, you know, and if we were 

30 we could bounce; we're not 30 any more- How many times do you come back? So, I 

don't know- Those are fears; real or imagined they're, they're still fears,,, 

She also went on to say that things have not improved in other ways either: 

I still have four of my people at home; I still have to buy groceries and you know, 

groceries are expensive- So, so those day-to-day debts haven't changed-.- We were able 

to at least keep what we made in order to keep a roof over our heads and keep our family 

fed and so- -, - i'm talking family as if they're young kids but they're not, but they keep the 

moneys they earn, They're trying to get out of their family home and get on with their lives 

and so they're not able to contribute a tremendous amount of rent to us, or room and 

board- Plus they're paying student loans back,-- 

She also talked about the way not having a credit card has affected her ability to 

cope: 

And I think particularly, most women, and maybe I shouldn't generalize, but you know, 

there's, there's a boost in the daily struggle if you know you have an extra few bucks, or a 

credit card, to go out and buy yourself an outfit or something like that, You can't do that, 

you know, It, it's funny to walk through a store and you, you see something you'd like and 

in the past you'd pick it up and put it on your Chargex and [now] it might only be $20 and 

I pick it up and I put it down. 

She is also very concerned about the effect their bankruptcy will have on their 

daughter's ability to make 'a start": 

.-.you become paranoid that everybody is going to know that it will impact on, on your 

kids and their relationships, or their credit values, their credit relationships with financial 

institutions or whatever. For right or for wrong, I get paranoid about that, Well, you know 

"so and son can't apply for the loan because if thefithe creditor] go and do the history 

they'll see the parents are bankrupt. And why would they loan it to them because they 
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might be a financial risk, etc., etc- So there's that, and whether thafs real or not I don't 

know, 

Phoebe worries about their retirement: 

---you think of people in their mid to late fiftr-es being able to save and plan towards 

retirement and that3 just not an option we see that we have- We just sort of, at this point, 

go day to day- Now my husband being the eternal optimist is planning, but, I don't know- 

For Jane, the only beneM of bankruptcy is that "the emotional strain is gone". She 

declared bankruptcy because of her fear that her salary would be garnisheed and she 

and her husband would be out on the street: 

I'm still not on top of my financial situation and that's disconcerting, but I don't have that 

hanging around my neck, that I was going to be on the street, I just couldn't believe it A 

nice middle class girl with a university education does not end up on the street, but it 

could happen- 

That fear has lessened, but not disappeared- Jane explained that her take home pay 

is about $1,800 dollars a month. Even though she reduces her rent to $600 by working 

part-time for the owner of the house in which they rent an apartment, they are already 

behind in their payments- Jane was very ashamed of this and said: 

Now my landlady is fantastic, and I feel more obligated to pay her---$I800 dollars a 

month isn't a huge amount but it should be enough to be able to get $600 together to pay 

my rent- But we're not doing it We're still living pay cheque to pay cheque- I don't know 

how I'm going to manage to take $600 out of it I would think we should be able to live on 

$300 a week- But for some reason we're not.- I'm trying to put part of it aside for my rent 

and 1 can't, I'm running out of money before the next pay cheque shows up- I have to 

take more drastic measures--- We don't spend money on clothes or firmiture- We don't 

have expensive vices, we have fairly inexpensive vices- 

She went on to explain that, by vices, she means the two cans of beer her husband 

drinks per day. 

Bankruptcy may have eliminated the one debt Jane and her husband had, but it did 

not eliminate much of the stress in their lives: 

My husband's disability is very stressful both emotionally and psychologically for both of 

us. And my job is extremely (stressful], and working as had as I do, with the amount of 

stress I have from it, and not being on top of my rent, is making me crazy. I've come 
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closer in the past month to quitting because of the stress in my job- Butwhat are my 

options? The stress level which is realCy unbearable, but jobs in my field are just not 

available, The bankruptcy has helped- It has taken the threat of legal action and all that 

off my back, but the other things that are going on there are still a lot of stress- If he gets 

his pension it means 1'11 be paying the rent on time- t t  won't change that we squeak fiom 

pay cheque to pay cheque* I always seem, the few days before payday, seem to be living 

on nickels and dimes, 

Part of their budgeting problem is that, of course, bankruptcy had not changed the 

state of her husband's health. His condition continued to necessitate major amounts of 

prescription medication that negatively affected his short term memory skills. She found 

this very stressful on a number of levels. The cost of his medication was not completely 

covered by her benefits package: 

Our drug store bills total about $500 a month- We get some of it back, but we always 

have to put it out first Two hundred dollars of my last pay cheque went to the druggist, so 

I'm down to my last 20 bucks until Friday. I'm 200 bucks out. I'll get that cheque, probably 

the same day as my pay. When you get your cheque on Friday and it says $900 and 

what you have left in the bank on Saturday is less than $500, and you know that money 

has to go through two weeks- That's disconcerting- 

When Brighton and Connidis (1982) did their study on 1977 bankruptcies they 

concluded that. "...if consumer bankrupts had even $300 - $400 per month to apply 

against their debts they could remain solvent" (p. 43). Jane expressed similar 

conclusions a full twenty years later: 

I don't like feeling guilty, If we had two incomes there is nothing I would like better than to 

not have this thing hanging over me (present inability to pay rent]- If he can get his 

Canada Pension at $400 a month, I'll take it from him- He gets $50.00 a month from 

Workers Comp- He spends more of mine than I do- If he gets his Canada Pension I have 

to scoop it from him. 

Jane was also very concerned about their future: 

I'm 44 now and I have no pension whatsoever...That's something thaPs so scary I don't 

even want to think about it, I don't want to be a bag lady on the street when I'm 70- 

She then referred to all the advertising in the media about retirement savings plans 

and mutual funds she said, 'Whose world is that? Not mine ..." 
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Jane's salary puts her and her husband in what Statistics Canada refers to as 

'straitened circumstancesn. The term upoverty linew is not used, but rather 'low income 

cut off. This means that at least 54.7% of their income is required to provide basic food, 

shelter and clothing in an urban area of at least 500,000 people. This figure does not 

take into account prescription medication, or public transportation. Jane's situation 

supports a comment made by Professor Hira in our 1998 telephone conversation. She 

said that while ignorance was a major factor in American bankruptcies, she believed 

that poverty was the major factor in Canada. 

George spoke about bankruptcy as the 'best thing we have ever donen He meant 

this on the emotional level in that: 

It was remarkable to finally walk out of there a few hours later with the load of the world 

off your shoulders finally- We could actuallysrnile and laugh and talk about it to the point 

where we didn't have to worry about everyVling that had happened to us to date- 

On other leveis though, they still continued to experience problems. At the time they 

declared bankrupt they were penniless because they had continued to repay as much of 

their debt load as they could while they were unemployed and looking for jobs. At the 

time of our interview, eighteen months later, they were still Wruggling to get on their 

feet". They were still paying off both the lawyer who took them to the trustee and the 

trustee himself. While they were both able to find jobs, it took considerable time to do 

so, and they earned far less than previously. 

They had bought their home some years before. It 'had a very good mortgage ... and 

in the late '80s it [the house] tripled [in value]." Their home was sold under power of sale 

by the bank, so they lost their down payment and all their equity. They considered 

themselves very lucky that the new buyer had allowed them to rent it from him, as this 

helped them to save face in the community. During our interview George reported that 

he and his wife were planning to move because they could no longer afford the rent. Of 

course they could not buy a new home, so they could not build up any future equity in 

real estate. They still lived in the same small community and shopped at the same 

plaza, so they still experienced's lot of embarrassment over the recent events in their 

lives. They had been verbally abused in public by the couple who had wanted to buy 
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their business. George and his wife kept this couple's deposit, which they had every 

right to do, but the prospective purchasers considered this to be unfair. 

It was after declaring bankruptcy, when he had no income and no money to pay his 

rent, that Peter contemplated suicide: 

The worst penbd of my last 4 or 5 year experience was after deklaring bankruptcy and 

then not having enough money to pay the rent At that time I was not going out at all, just 

going to AA meetings at night and going to my psychiatrist once a week I was in my 

'50s. The thought of seeking one [a job] and going about it at my age just terrified me- I 

was not computer literate except for the few things I had to do in my business- -,,I had 

had a wonderful life, 20 years of love- --.A wonderful mother and father, a good 

upbringing, lots of support, +.-I walked up Yonge Street from Toronto General Hospital 

writing down the name of every shop which had a 'help wanted" sign- 1 said, 'God, if you 

want me to live, I need you more than I've ever needed you before'--- 

Peter was able to get a 'Fresh Start'' because he was able to find a job working for a 

former competitor. He discusses this as a umiraclen: 

I ran home [from the psychiatrist's office where they had discussed his plans for suicide], 

got in the door and the phone rang- A competitor I had not been familiar with said he was 

having a H a y  sale and he needed a salesman, Would you come up and work on the 

floor?' -.--It was just a huge, huge lifting of spirits- My confidence started to come back, 

but I was terrified at the same time---- The company asked me to stay. They wanted to 

know how much they needed to pay me and I said that was up to them- At the end of the 

year they could make an evaluation of what I was worth to the business, If business had 

improved, they could pay me- If not, they could pay me what they would a regular 

salesman---I consider that a total miracle, from being suicidal to being financially 

responsible again- 

For Jack, the bankruptcy experience actually opened up opportunities: 

I do personal bankruptcy work now, a fair amount of it now- I found that there was a lot of 

business out there for someone who knew how to do i L . 1  find that it gives them [clients] 

confidence in me -.-because they see that I can empathize- I know what they are going 

through and I know the practicalities of how itworks, I can make them relax and not have 

an experience that is worse than it has to be. 

Jack did not mention negative results to his health or his family's. He had had to 

move, but stayed in the same neighbourhood 
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school. His wife did not have to go out to work. He had left his old law firm and gone to 

another. His partners, friends and family had been supportive and he had received good 

professional advice: 

I had good partners and I had good advice- I had good professional advisors who were 

also my friends- That made a big difference- 

His explanation for why bankruptcy was easier for professionals was: 

I think it [having work] makes a huge difference, I think it makes bankruptcy in many 

ways easier for professionals than business people, once you get over the hurdle of 

actually doing it- That is, filing the voluntary assignment in bankruptcy- As I said, I think 

professionals that have a busy practice are able to carry on rather than business people 

who lose their business and have nothing- 

In terms of credit, Jack said he would be much more cautious, but would definitely 

use it in the future: 

It's nonsense [never using credit again], people who are able to borrow will borrow again- 

I have, but I'm very conscious of the limit and the costs and I wouldn't put myself into 

jeopardy again- 

Tom came the closest to the stereotype, in that bankruptcy confined the losses and 

changes in his life to his one and only debt, his student loan, He described the 

"enormous sense of relief!" he had felt, not during his meeting with the trustee, but 

afterwards, when he had been on the subway, returning home. Only then had he fully 

realized the meaning that declaration of bankruptcy held for him. Since he had had no 

assets, all he lost was his debt: 

I can get out of the hole I was in. Get a home, live a bit better, certainly live above the 

poverty line, which is about where I hover most of the time. I could use the money in my 

bank account and in my pocket for my own good, my own betterment, just like everyone 

else, 

Bankruptcy had held no emotional release for Rosie. Even though her problems had 

not involved overspending, or mismanagement, at least not on her own part, she still felt 

tremendously guilty because, in her eyes, declaring bankruptcy had made her a 

disreputable person. According to her values, bankruptcy is an act without justification- 

"I am not an honest citizen and I am that the rest of my life, and now what is worst I 

Thesis 



went bankrupt." She described bankruptcy at various times throughout the interview as. 

"like cheatingn. She explained that she was "not free" and that she could not die with a 

"free consciencen if she did not pay her bills. She gave me various examples of how 

absolute honesty had been inculcated by strict parents and said she had lived by those 

rules all her life. She had had loans with the Bank of Nova Swtia and with the Toronto 

Dominion bank and had repaid them, but felt that did not excuse her because she had 

not repaid Mastercard and the Royal Bank. 

Although she had owned property, then, at 75, she lived in a tiny government 

subsidized apartment- Since she had worked all her life, even after age 65, she had 

income from pensions and this was divided between her rent and the prescription 

medications she needed. She had tried to negotiate a loan to help out her son, but, of 

course, this had been denied. She continued the habits of a lifstime of scrimping and 

saving. She explained that all her furniture, except for the television, came from the 

Salvation Army. She had only two bed sheets, which she washes and irons and returns 

to the bed. 

John had lost his home in Mississauga on which he had made weekly mortgage 

payments for twelve years. He had also lost his car. At the time of our interview he lived 

in a basement apartment. When I asked if he went to live with his children he said, with 

great dignity, " I did not." He went on to explain that. ' I love my children, but I don't want 

them under faot, and I don't want them looking af'ter me, yet." He said he has his books 

around him, and he does a little consulting now and then and that% all he needed. 

Mary was destitute, except for the income she collected from Social Assistance. She 

had a room in the basement of the shop where she helped out, Although her mother 

had not been able to help, friends had given her money. One couple gave her $1,000 

when her cats needed some veterinary work done. Another friend and her husband 

bought her clothing when none of her clothing, not even her shoes and boots, would fit, 

Otherwise she would not have been able to go outside, even for hospital visits. When 

we talked, she had received her discharge, but could only work on occasion and under 

the present arrangement, she received no salary. 
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Losing her business has taken away all her confidence in herself as a 

businessperson: 

I'm not taking on debt, I'm not incurring credit or anything like that- I won't even dream of 

it I really and truly do not,,,want to have my own business again- I don't think I want to 

go through that because itwas a part of me that was in that business- It was me--.I don't 

feel like it was a name attactred- It was me personally.-,I don't feel that I any longer have 

the right to operate a business- I feel that3 been taken away fiorn me, by the fact that I 

have been labelled, like you're bankrupt and you, you don't deserve to do this anymore- 

You somehow let it happen to you, and I can't get that totally out of my head yet. 

Counselling 

The Surveys 

After the 1992 legislation mandating counselling, all survey respondents were asked 

about the types of information they would consider useful in order to regain financial 

stability. Another question included after 1992 in most surveys dealt with what the 

respondents had teamed about themselves through the bankruptcy process and "how 

else the trustee could have helped youw. These questions were interpreted in a variety 

of ways. Some wrote about what they had learned; others what they would like to learn. 

Some wrote that counselling and information were inappropriate and not the answer to 

their problems. Some asked for or mentioned financial information or learning 

opportunities, and another group said they had learned from the experience of 

insolvency and bankruptcy itself, 

Counselling Inappropriate 

A male respondent in 1994 made it clear that counselling was not his primary need: 

I need more work! Income not Counselling! Many people fall into this category.--Personal 

opinion: 50% of all stress related-health related-rest related problems have a foundation 

in financial concerns! -.-Trustees, by law should be able to give more reassurance (vis a 

vis "counsellingn) to prospective bankrupts and not just (bel this impartial instrument of 

the court which extracts to the best of their ability the most from petitioners- Peo~le need 

more ~artiality . 
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A woman in 1995 who had gone bankrupt because of 'investing in a real estate 

scamn wrote that she and her husband needed: 

Nothing, as with our particular situation, we made a bad investment - we didn't just spend 

to the limit on our credit cards etc--,- 

A man in 1996 said much the same thing: 

All mentioned here Dnformation on budgeting, finances] is no problem,,,l have never 

owed a cent to anyone* Paying out $1,200 @ month and receiving $350@ month on a 

limited partnership was the problem- 

Need Financial Information 

A number of people mentioned that they wanted to learn more about finances. A 

male respondent, who, in 1994, identified himself as an over spender, 'My habit was I 

wanted to buy everything I liked such as electronics, dining, entertainment and 

vacationing. No longer possiblen wrote: 

I'm looking for professional help on money management- perhaps a professional course 

by some institute. 

Another male respondent that same year asked for, 

A short weekend or evening seminar lasting 3-1 0 hours outlining methods of controlling 

expenses and saving money. 

Another asked for "appropriate computer programs? 

A male respondent in 1996 asked for, "More information on plans for your financial 

future part 1 ." 

Some respondents wrote about their own efforts to learn more about finances. A 

female respondent in 1995 wrote that she found suitable material in the newspaper, "I 

look in newspaper for special and bargain." 

A woman in 1995 who had gone bankrupt because she had tried to pay for a costly 

divorce by working overtime which caused problems with Revenue Canada wrote that 

she wanted: 

More information about life after bankruptcy .Especially regarding credit cards etc. 
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Information about Others and Public Awareness 

Four women, one in 1994 and three in 1995, asked for 'life stories of others". "It 

would be helpful if the trustee wrote a book on people and bankruptcy". 

Along the same lines, a male respondent in 1996 suggested: 

Sometimes it is a matter of humiliation, It would be nice if a support group was formed to 

help one another go through the psychological pains- 

A woman in 1994 suggested that information about bankruptcy should be made 

more readily available, since she had delayed bankruptcy because she had not known 

enough about it: 

[I need] more examples of people's situations besides mine---more information should be 

made available- The stigma must be removed and more pamphlets available e,gc at 

shopping centres, libraries etc- and more advertising, 

A male respondent in 1994 wrote a similar suggestion: 

I have been taking some financial and accounting courses-,,possibly to have a pamphlet 

at the banks indicating to people where they can seek advice- 

The Interviews 

Jack's attitude towards counselling demonstrated that he understood the practicality 

of having trustees perform some mentoring role, but also the limitations on what they 

could accomplish: 

Trustees I think can help- Cyril does his best and I think conscientious trustees have to 

try and tell people that they are not alone and that this kind of thing has happened to 

many people and that they shouldn't let that stop them from starting again and having a 

positive attitude and outlook--. I mean trustees are the professionals that have the direct 

relationship. Most bankrupts, especially poor bankrupts, don't have a lawyer or an 

accountant They just go to the trustee- But the trustee cannot find a job for the person 

and can't lend them capital to start a new business. 

Lea mentioned how inappropriate the counselling she had received had been in her 

case: 

... I didn't learn anything. No it wasn't helpful. They talked about money. I already know 

about money. It wasn't because of money that I went bankrupt It wasn't because I didn't 
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have an accountant I had an accountant and a bookkeeper- I had lawyers- I spent 

thousands- I had already been through it all with my lawyers. They couldn't help me- 

Phoebe of course saw the need for an emotional component in counselling: 

I think in, in every tragedy, people are fighting.-.to be back in the norm, or to be 

considered normal- And you fight like hell for that, And you know, you can be told- 'OK, 

you must budget here, you must budget there, this is where you could have saved, this is 

what you shouldn't have done from your financial point of view,' But doing that has an 

emotional impact And I think irs vitally important that that's acknowledged somewhere 

within this counselling, in these counselling sessions- You know, you are still the same 

two people you were, or the same person you were, before this. And you will be after 

this- I think that's important to know, I think itk important to be constantly told that there is 

an end, that this will end. Your life may be different, but that doesn't necessarily mean it's 

going to be bad- 

Learning 

One of the premises upon which the legislation mandating insolvency counselling 

(BIA, 1992) is based is that persons going through bankruptcy do not learn anything 

from the experience and therefore need someone else to point out their mistakes to 

them. 'The second stage [of counselling] is to determine the budgetary andlor non- 

budgetary causes of insolvency or bankruptcy and bankruptcy ..." (Directive 1 R2 p.4, 

1 994). Responses from both the surveys and the interviews indicate that, on the 

contrary, people were very aware of what had happened in their lives and what they and 

others had done which ultimately led to the need for bankruptcy. They also gave 

evidence of the fact that they knew what they needed to do in order to avoid financial 

difficulties in the future. A third level of learning included statements about what the 

experience had taught them in terms of their attitudes and relationships. 

The Sunreys 

A woman in 1995 wrote: 

Don't be a guarantor [for a loan] because it might place you in a very bad situation and 

ultimately pull all your assets too, 
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A male respondent in 1996 wrote: 

I learned to use the law properly- Learned that corporate lawyers can make more money 

by not accommodating people in debt Stay out of limited partnerships, they should be 

illegal e-g. shares in sailboats, yachts, condos etc- 

In 1995 a female respondent wrote: 

I plan NOT to purchase any real estate until I am certain of my financial stability 

Two female co-signers wrote in 1996, respectively: 

I promise not to m-sign for any other person as long as I live- 

And: 

yes, I learned not to let anyone handle my money to trust my gut instinct on making 

decisions and not let others manipulate me into something I don't feel good or right 

about 

A woman in 1996 wrote: 

Don't invest in a real estate deal (for investment purposes) unless you thoroughiy 

investigate its validity and totally understand what could possibly happen- Use cash and 

limit use of credit cards. 

A male respondent in 1994 wrote that he had learned to: 

Reserve money for tax payments- Pay every 3 months, work less- 

In 1 996 a male respondent wrote: 

I've learned to lower my expectations to a more realistic level, The danger inherent in 

"retail therapy" 

Another that same year, who had lost everything because of a poor investment, 

wrote: 

I would most definitely watch for any investment that might come my way and very 

carefully I would dissect and review [it] with a microscope every fine detail before ever re- 

investing. 
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A woman in 1995 wrote: 

Due to my business slowing down and having a large overhead, [ have learned to not go 

over my budget and to reduce overhead in my business- 

A number of people wrote about what they did to control their finances- A woman 

wrote in 1995: 

I go shopping with a list and where the money stops the list stops- 

The Interviews 

Jack discussed learning to manage money better but he also talked about protecting 

himself better as well: 

Bankruptcy has been a leaming experience, Oh sure, a serious lesson to be learned if 

you wanted to learn it- Live within your means- Provide for income tax and go into 

investments that are good investments, not because of the tax benetits, Because the 

piper has to be paid at the end. 

On a darker note though, he also said: 

I also think that many professionals, having gone through it once, would never have 

significant assets in their own name again- 

When asked to clarify the above statement he said he meant this both ways, 

'if they ever bought another house again", in the sense of 'were able to' and that, 'it 

would be in the wife's name, you would make sure that you didn't get caught againn. 

Jane said she too had learned to control that urge to give up when things became 

difficult: 

I'm beginning to be more in control. Before, as I was the diminishing amount in my 

account I was more inclined to spend it, thinking I don't have any money anyway, Now I 

don't do that, I say, 'No you can't have another beer', or 'No, you can't go to lunch.' 

Peter found himself much less judgmental after having envisioned himself on the 

street: 

There is a benefit, If I did have a quarter in my pocket, I gave it to every street person I 

saw because that could have been me very easily and 1 hoped someone would come 

along and be as generous. I have a totally different view of that side of the world today. 
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Clearly there are a lot of people who have not had the opportunityto have the support 

that I have been blessed with 

Lea talked at length about her parents and how their wring for her during this crisis 

had taught her how they really felt about her: 

My parents ended up having my cats for two full years that I was out of a home- I guess, 

with my parents, I feel more equal now, as an adult ---At my lowest, crashing apart, they 

were saying, for the first time in my life, I heard them saying they loved me and cared 

about me and I was a really important person and they thought the achievements in my 

life were really wonderful- 

Phoebe discussed how her attitudes had changed: 

I learned who to trust, who not to trust- You know, you learn 'don'tl You know the big 

financial institutions aren't there to help you, you know, they're there to take your money 

and if you don't have it, move on, you know- I, they provide a service and, and you know, 

unless you can constantly continue to pay for that service, that service isn't avaifable to 

you- And there's no, there's no discussion, period, the end- You know, there're not there 

as a helping situation- You know, we have this wonderful service to give you, it will cost 

you X amount of dollars- OK yea, we can pay that- You go along, ask for some leeway 

and they say oops sorry Sir, ifs no longer available; move on, and you know there will 

always be a next guy coming up behind you that they can stiff maybe even more, and get 

more out of, I, I think I've, I maybe learned, we, we've learned to maybe channel our 

anger, I don't know- Or maybe it3 heightened our anger, I don't know- Maybe it's made 

us a little more untrusting of situations- I don't, I, it's, it's an interesting question you know- 

She ended by saying that she had lost a lot of naivete and trust: 

I think people are right when they say it makes them less naive- It, it certainly made us 

less na'ive, And it made us harder, and I don't like that You know, I don't like being, 

having to think of everything as they're "out to get youn, But, I think for the most part, they 

are. And when you meet an honest Joe, its unfortunate you can't recognize them right 

away you know, because of this- You, you're not taking people at face value, or, or 

institutions at face value anymore. And that% too bad, because I think you lose trust And 

trust is a, a, an incredibly important part, I think, of people's lives and to lose that you've 

lost something really huge. You know, that if you can't tmst somebody, that3 a big loss- 

So, maybe that% what we lost. Overall, I mean naivete and, and the ability to trust that 

someone will honour their word and will give you leeway, or trust you to complete what 

you said you would do, Trust is a big thing when you've lost it. You know, there was no 

compassion there at all- And I guess they weren't in the business of compassion- 
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Summary 

The voice of lived experience not only captures the emotional reality of personal 

bankruptcy but also the reasoning and motivation that preceded declaration, information 

which has previously remained within the realm of speculation. The preceding testimony 

underscores the point that models which presume to accurately portray the character of 

all bankrupt persons lack both the necessary scope and depth to be useful, except in 

the circumstances of some, as yet, unquantified "few". 
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Chapter Five: Conclusions 

In 1989 SuHivan Warren and Westbrook stated that, "Criticism of a model that is 

being used to pass laws is a public duty" (p. 256). They were referring to the economic 

model of strategic bankruptcy. Evidence from lived experience though, suggests that 

not only is the picture of bankruptcy projected by the economic model open to criticism, 

but the social work model of ineptitude and inadequacy, and the distinctly Canadian 

model of bankruptcy as a result of psycho-social problems, are both flawed and 

counterproductive in terms of finding appropriate legal responses to the phenomenon of 

personal bankruptcy. For this reason, bankruptcy law, which is based on these 

interpretations, may be unable to serve the purposes for which it is enacted. 

Attitudes Prior to Bankruptcy 

The people in this study entered into bankruptcy neither casually nor blithely. 

Contrary to the depiction of bankruptcy as a decision made, on the spur of the moment, 

in response to bank profits (Godin, in Laver, 1997, 1998), the testimony from both the 

surveys and the interviews indicates that the majority of participants contemplated the 

bankruptcy process with both trepidation and socially-conditioned negative assessments 

of self-esteem. In the surveys, 75 per cent of the women, and 67.2 per cent of the men 

stated that they had negative expectations and emotions prior to entering the trustee's 

office. All of the intewiew participants expressed similar sentiments. On a percentage 

basis, negative expectations were expressed in the surveys more frequently in 1996 

than in 1992. Coupled with reluctance were outpourings of emotion: shame, 

embarrassment, self-blame, fear, confusion and disproportionately little anger. This is 
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an utterance pattern consistent with the victim, not the perpetrator role (Lamb, 1996) 

and inconsistent with the concept of bankruptcy as a planned goal. 

Knowledge and Knowledge Seeking Prior to Bankruptcy 

What People Knew 

In 1976 Trebilcock and Shulman found Canadian debtors in default disturbingly 

ignorant about debtor law and their rights. It seems this situation has improved little in 

the intervening decades. The economic model presupposes enough knowledge and 

sophistication about bankruptcy to plan for it, but data from these surveys and 

interviews indicate the possession of very little, if any, knowledge prior to bankruptcy. 

What little the participants thought they knew was often in error. For example a man 

wrote in 1995: 

I heard if you file for bankruptcy you will probably never get credit again, up to 10 years 

from when you filed- 

Another man that same year wrote that he knew "Practically nothingn prior to 

bankruptcy and that: 

I had wrongly expected the trustee to filr the role of some sort of legal advocate. 

A woman in 1991 wrote, 

I did not know the first thing about bankruptcy when I met him [the trustee] 

These statements support Ryan (1 995) who reported that most respondents were 

"either negative or ignorant about bankruptcy prior to their own financial problemsn 

(p. 235). 
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Consulting Others 

The participants lack of knowledge probably explains the fad, remarked upon by 

a number of researchers (Brighton 8 Connidis, 1982; Hira, 1981,l 982; Ryan, 1995) that 

people often go into bankruptcy on the recommendation of others. Ryan (1 995) found, 

for example, that three quarters of his study declared bankruptcy on the advice of 

another person, usually a financial counsellor [credit counsellor](p. 21 1 )- In this present 

study a trustee was usually not the first person consulted, but rather, it was another 

professional, usually an accountant or lawyer who advised the declaration of 

bankruptcy. Family and friends were also consulted for advice; this decision was seldom 

made in isolation. Some people consulted three or four sources including medical 

advisers and clergy- In the surveys, 61 -7% of the women and 57.8% of the men 

mentioned that they had sought professional advice prior to bankruptcy. Also, 58.3% of 

the women and 67.2% of the men wrote that they had made the decision to go bankrupt 

on the advice of someone else. elher a professional or a friend or family member. 

Those interviewed went into detail about the people they had consulted. Jane 

mentioned that she had gone for credit counselling several times but had found it 

unhelpful and had declared bankruptcy on the insistence of her manager at work. 

Phoebe mentioned her husband's renegotiation efforts at the bank, where the manager 

commended him on his efforts to educate his daughters, but refused to renegotiate their 

mortgage to allow him to continue to do so. This finding is also consistent with Ryan 

(1 995) who found that debtors received generally unhelphrl advice from the creditors 

that they consulted. He also found that having discussed financial difficulties with a 

creditor predisposed those who did so to greater collector harassment, which in turn 

supports evidence from the present interviews with Mary, George and Tom. On the 

other hand, it was Rosie's bank manager who persuaded her to go bankrupt and 

recommended the trustee she consulted. Tom received professional advice from 

"friends of friendsn who were uaccountants and lawyers". John's eldest son had 

persuaded him to explore this solution to his problems and George had actually been 

accompanied by his lawyer when he and his wife first entered the trustee's office. 

One interesting contrast between this study and Ryan's (1995) Australian study 

was the role played by credit counsellors or financial counsellors as they are termed in 
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Australia. In Australia nearly three quarters of the group studied had consulted a 

financial counselling service and more than 50% had been sent to a trustee by a 

financial counsellor. In Canada, only 19% of the survey wrote that they had taken this 

route and none of those interviewed had. A possible reason for this might be the 

difference between the reported attitudes of the people working in the two services. In 

Canada, credit counsellors are quoted in the media as saying "bankruptcy is too easy" 

and should be made more difficult. In Joyce Brown's speech (1996), she refers to the 

credit counsellor position that bankruptcy was the 'B" word. This attitude is very similar 

to the one Ryan found in Me creditor community in Australia. In contrast he found that 

Australian financial counsellors were extremely knowledgeable about bankruptcy, were 

keen to have information about bankruptcy widely disseminated and viewed bankrupt 

persons as "irresponsible, unfortunate or ignorant victims of an iniquitous credit system 

(p. 238). Ryan attributed the negative assessments and opinions of the creditors to self- 

interest. Since credit counselling is subsidized by the credit industry in Canada, the 

attitudes of our counsellors may be similarly attributed. 

There was another aspect of professional advice seeking, mentioned by Houlden 

in 1966, which other researchers have not commented on. That is professional advice 

as a precursor to bankruptcy, in that it caused or accelerated the deterioration of the 

person's financial situation. This proved to be the case with several of the interview 

participants. High legal fees were one of the major factors in Mary's bankruptcy. Lea's 

statements implied that the legal fees which resulted from her efforts to make her 

partner take responsibility for his share of their debts were at least a significant part of 

her debt load: 

So I was working with a lawyer and paying all the fees out- I had paid enormous fees to 

try and make this person negotiate and pay their half, to no avail--- 

In his interview Jack had explained, "The accounting profession had come to the 

rescue--." providing professionals with real estate investment-based tax-reduction 

schemes which proved problematic when the value of real estate fell in the late 1980s. 

A number of people who completed the surveys also mentioned that they were 

victims of poor or unhelpful professional advice. A woman wrote in 1996: 
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It is my personal conviction that if the lawyer 1 went to to seek persona1 advice 

was a little more careful and didn't make me feel that what I was doing was very common 

and that nothing wouCd happen if I signed the collateral, then maybe I wouldn't have felt 

that I had to sign my house and personal Iiabilii- When I went to the lawyer's ofice I was 

convinced I was not going to sign- But the way he reacted is that nothing would happen, 

these things happen every day and that I had nothing to worry, When you go to a 

professional looking for advice, they should come right out and tell you the truth. 

Sophistication 

Sophistication was helpful to some of the individuals in this study. Knowledge did 

not remove all the negative aspects of insolvency and bankruptcy, but it did mitigate 

some of them. For example, Jack's accurate assessment of the actual power of 

collectors and Phoebe's husband's experience of having been one made it easier for 

them to manage collector calls. Phoebe also mentioned that she knew enough to 

change her account to another bank so that her directly deposited pay cheque could not 

be confiscated by the bank for overdue payments. Tom, from whose account the bank 

took student loan payments without his authorization, obviously had not taken this 

preventative measure. As a result, his landlord received cheques, which he could not 

cash, and Tom experienced both embarrassment and bank penalties. While Peter was 

deeply upset by collector calls, he experienced few because he used new telephone 

technology to avoid most of them. These data also point to the fact that sophistication 

a bout the peripherals to insolvency and bankruptcy would definitely be advantageous 

and prove helpful in terms of reducing their negative impact- 

The lack of knowledge and the negative feelings expressed by the study 

participants mitigate against the economic theory that the people plan their bankruptcies 

in order to benefit financially or act in excessively risky ways because they know 

bankruptcy was there to bail them out (White, 1991 ). The existence of strategic 

bankruptcy as a tactic used by companies and corporations to minimize losses, or avoid 

compensation costs when convicted of unethical behaviour, has certainly been well 

established by Sullivan (1 968), Delaney (1 992) and Stewart (1 995). The application of 

this model to the behaviour of individuals, though, does not have support in this 

research data. This is not to say that some individuals could not have enough 

knowledge, or wealth, to buy the expertise to use bankruptcy to their own advantage. 
- 
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This data suggests though, that they are not the overwhelming majority or even the 

norm, that the creditor community and the media would have us believe- Rather, as 

Ryan (1 995). Sullivan et al. (1 989), Tebilcock and Shulman (1 976). Puckett (1 978). 

Caplovitz (1 974) have discussed, they are a very minute percentage of those declaring. 

Who goes bankrupt in the 1990s 

Far from being either inadequate or unskilled, the people interviewed in this study 

had had considerable success and accomplishment in their lives. Rosie came the 

closest to the profile found in earlier research (Herman, 1966; Siporin, l96c Houlden, 

1 966; Stanley 8 Girth, 1971 ; Brighton 8 Connidis, 1982; Hira, 1981,1982; Schuchman, 

1983; Roberts 8 Forde, f994). Even though she did unskilled labour, however, she had 

managed to amass considerable equity through this method, an accomplishment not 

consistent with inadequacy or lack of skill. Lea, Jane and Tom specifically mentioned 

having a university education while Jack's and Phoebe's professions presupposed 

advanced degrees. Mary had been to community college and art school. The 

educational level of this group, plus the finding of Anderson and Schwartz (1998) that 

25% of those contemplating bankruptcy had student loan debt, suggest that the profile, 

developed previously, of a poorly educated, blue - collar worker, is no longer adequate. 

On the other hand, in the surveys, ten of the women and eleven of the men answered 

the questions in such a way as to suggest they found it difficult to understand printed 

English andl or to respond in written English. Whether this was through lack of 

education, or lack of familiarity with the language, was not clear- It would suggest, 

however, that any educational programmes for those in bankruptcy need to reflect these 

changes and that education models based on outmoded demographic information might 

not be meeting the needs of those presently involved, It also suggests that the 

educational needs and capabilities of those in bankruptcy has become much more 

diverse in the 1990s than would appear to have been the case previously, and that the 

presently designated "one size fits all" approach may be inappropriate. 

Education was not the only area in which this group achieved success. Peter, 

George and John did not mention educational achievements but John had had articles 

published and had spoken at international conferences. Peter had owned a business 
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which had achieved major profits for more than a decade and George said both he and 

his wife had had excellent jobs before they decided to open their own business. Five of 

the ten had been homeowners, which means, incidentally, that their finances had 

undergone exacting scrutiny by the credit industry (Sullivan et al.. 1989). Five were 

business owners and had been able to obtain credit based on their business plans or 

abilities. Four of the group, Phoebe, John, Peter and George qualified for both 

categories. While the information from the surveys is not as complete, the data collected 

indicate that at least 22.4 % were in bankruptcy because of business problems or failure 

and at least 12-8 % had had problems with real estate- This means that a minimum of 

35.2 % had qualified for either mortgages or business loans, or perhaps both. These 

indications of both educational and financial success support the finding of Sullivan et 

aL(1989) that people in bankruptcy are not socially different from the rest of society and 

that financial success, in the form of either home or business ownership, puts one at 

risk of bankruptcy. 

Bankruptcy Avoidance 

Rather than having rushed towards bankruptcy as an "easy way out" the people 

in this study described their struggles to avoid it, often to their own and other's 

detriment. Mary and George struggled against insolvency by borrowing privately. 

George also "ran upn his credit cards to maintain his business long enough to sell it and 

pay his bills, a strategy also used by Peter. Many people wrote in the surveys about the 

fact that they should have given up and declared bankruptcy much sooner. Some 

procrastinated even when advised by professionals to declare. For example a man in 

1994 wrote that he had consulted: 

My lawyer - yes - however I didn't heed his advice soon enough. 

A woman in 1995 wrote: 
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A woman in 1991 wrote, 

I suffered for years trying to always make my payments by borrowing from my credit 

line to always pay the bills- I couldn't admit to myself or anyone else that I was in 

deep trouble- I was so ashamed and that I still feel- I still can't pass any of the stores 

I owe or the banks withou€ feeling guilty; but I do feel better now the worry has been 

taken away- 

No one in this study expressed any defiance or triumph over going bankrupt. 

Instead, 45 % of the women and 40.6 % of the men who completed the surveys wrote 

statements to the effect that they were thankful to the trustee for ending their stress and 

treating them humanely. Some expressed surprise that the trustee was polite or 

understanding. 

A woman in 1991 wrote: 

Yes, Mr- Sapiro stated the facts and made me feel like a human being even though I had 

made a grave error in judgment financially- 

Stigma 

Evidence from this study indicates that the reason people struggle so hard 

against bankruptcy can be found in the concept of stigma. There is a generally held 

belief that the stigma which attaches to bankruptcy is on the decline or no longer exists. 

In 1970 Tasse et al, (p. 55) wrote, "An underlying assumption of the Bankruptcy Act is 

that there is an economic and social stigma attached to bankruptcy." They then went on 

to decry what they considered the modem attitude that. ' what is legally right is morally 

right and individual bankruptcy is not a disgrace but just smart business tactics." 

Brighton and Connidis (1982) ended their study with the statement that an increase in 

the rate of bankruptcy means that the stigma of bankruptcy must be declining. Creditors 

report in the media that "the stigma of going under is not there any rnoren(The Globe 

and Mail, March 4, 1998, p. 85). 
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This belief, that stigma is no longer a factor in bankruptcy, is not supported by the 

words of lived experience. Although the surveys did not include the word. nor any 

reference to it, 38.3 % of the women and 34.4 % of the men mentioned the word 

"stigman or gave an example of a stigmatizing event The reality that stigma is still very 

much a part of bankruptcy was reinforced in the interviews- Lea, for example, went into 

great detail about how stigmatked she felt when she had to admit. in public, that she did 

not have a credit card, She felt it made her look abnormal to be without one. 

Persons who have declared bankruptcy carry what Goffinan (1 968) referred to as 

a "discreditable" stigma, that is, stigma which is not immediately discernible, but which 

is the result of conduct for which the person is considered personally responsible, and 

therefore blameworthy. A person who is stigmatized is 'reduced in our minds from a 

whole and usual person to a tainted, discounted one* (p. 3). Ryan (1995) found that 

over 50 % of the group he interviewed felt stigma even though only half that number 

had actually experienced any kind of stigmatization. Goffman (1963) had suggested that 

since stigmatized individuals tend to hold the same beliefs about their stigma as does 

the rest of society, self-derogation is likely. Ryan (1995) attributed this felt stigma to the 

overwhelmingly negative representation of bankruptcy and bankrupt persons available 

in the media- He quotes Page (1984) to the effect that stigmatization sewes to promote 

the interests of the dominant economic class. Sommer (1 982, p- 22) said much the 

same thing when he referred to the stigma of bankruptcy as 'largely a creation of 

creditors." 
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Knowledge and Stigma 

Puckett (1976) found that felt stigma depended on two things, knowledge and 

stigmatizing events such as collection action that informed neighbours and fellow 

workers. This might possibly explain the perception on the part of creditors that the 

stigma of bankruptcy is declining. As bankruptcy becomes more necessary, and the 

general knowledge about it increases, the felt stigma decreases. This is the opposite of 

the logic put forward by the economist's view, as reproduced in Blighton and Connidis 

(1 982), that attitude changes increase the number of declarations. Unfortunately, those 

going into bankruptcy with little or no knowledge felt hugely stigmatized, Rosie, for 

example "feels like a thief? Mary said she felt she, 'no longer had the right to own a 

business." 

While creditors may use the =stigma of bankruptcy" as a preventative measure of 

social control, evidence from this study indicates that it is ultimately counter productive, 

in that stigma does not actually prevent bankruptcy, but only acts to postpone it. The 

ultimate effect of postponement is the creation of more debt- The creditors' losses 

increase and the person takes longer to return to being a fully functioning member of a 

credit based society, which is, after all, the stated ultimate goal of bankruptcy legislation 

There is one other aspect of stigma that deserves comment in the Canadian 

context. Ryan (1995) noted that corporate bankruptcy does not seem to carry the same 

stigma as individual bankruptcy in Australia. As we have seen, this attitude has had a 

long history. Blackstone's (1776) comments, quoted earlier, expound upon this view 

with more clarity than probably anyone else since. Ziegel et at. (1 996) referred to the 

Canadian concept that financial, and perhaps personal, counselling was mandatory for 

personally bankrupt people, but not for corporate executives, as 'paternalism". Since 

strategic bankruptcy has been definitively established in corporate bankruptcy (Sullivan, 

1 968; Delaney, 1992, Stewart, 1995) and refuted in personal bankruptcy (Sullivan et al, 

1989; Ryan, 1995) this particular aspect of "the stigma of bankruptcyn seems ironic- It 

further points to the fact that counselling for the personally bankrupt is based on 

prejudiced belief and not established fact. 
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Attitudes towards Repayment 

The present Canadian counselling model is based upon teaching the bankrupt 

person budgeting skills and responsibility (Forbes Anderson, Brown, McGregor, 

Wickham, 1996ff). This corresponds to Me determination by Brighton and Connidis 

(1  982) and Hira (1 981 ,1982) that more than 50 % cent of their respective groups were 

in bankruptcy because of mismanagement andlor excessive credit. Ryan (7995) pointed 

out that this finding was not reproduced in his study and reported that half of his group 

was in bankruptcy because of changed circumstances (p. 21 0) 

... most defaulters are victims of changed circumstances rather than guilty of fraud, 

recklessness or a deliberate desire on their part to borrow from the creditor without any 

intention of repaying their debt- 

This finding supports the earlier work of Puckett (1 978). Caplovitz (I 974) and Trebilcock 

and Shulman (1976). 

If irresponsibility is defined as either an unwillingness to pay, or as an amassing 

of too much debt through reckless spending habits, then this study would suggest that 

irresponsibility is not a major factor in bankruptcy. In the surveys, 70 % of the women 

and 57.8 % of the men said that, had been given the opportunity, they would have 

repaid their creditors in three years. Those who replied negatively to this question, 

18.3 % of the women and 21 -9 % of the men, usually explained that, even in three 

years, they would not have had the wherewithal to repay. Forty-six point seven per cent 

of the women and 35.9 % of the men wrote that they had tried to negotiate repayment 

with their creditors, but to no avail. 

Jacob (1 969) found in his study that rather than being unwilling to pay, many of 

the participants were severely stressed financially after bankruptcy because of 

reaffirmation, that is, the repayment of debts legally cancelled by bankruptcy. He 

concluded that the debtors were doing this usually to avoid repossession. In Ryan's 

(1 995) study 22% had contacted creditors and were repaying debts cancelled in 

bankruptcy. Ryan concluded that this was because of necessity, that is, they needed 

essential services, or felt obliged to pay a relative or guarantor. 
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In this present study all those interviewed had tried to repay their debts and had 

tried to negotiate with their creditors- Only Lea mentioned the fact that she was still 

repaying two people who had provided services to her previous business. Her 

comments, though, point to another possible aspect of reaffirmation, and debt 

repayment in general. These creditors were being repaid slowly, over time, as payment 

became possible. This is not a pattern which large institutional creditors and the 

government find acceptable, and may well point to the reason they do not get repaid, 

either before or after bankruptcy. 

Collectors 

.--if consumers had other methods of stopping collection activities they find 

intolerable, fewer would use bankruptcy (Sraucher, in Whitford, 1994, p- 401) 

The data in this study certainly support this statement. From the surveys it is 

evident that at least 43.3 % of the women and 39.1 % of the men had consulted a 

trustee in order to stop creditor threats and rudeness. Of those interviewed, 60 % 

mentioned that they had had very negative experiences with collectors. Mary's story of 

the collector who laughed when she told him she had cancer was the most horrific, but 

unfortunately not an incident without precedent. Trebilcock and Shulman (1 976), 

Puckett (1 978). Ryan (1995) found evidence of the abusive nature of debt collection 

practices and mentioned that they are almost entirely unrestricted by law. 

The study participants who discussed collector action made it clear that the 

methods used created enough emotional energy, either fear or anger, to force them to 

overcome their reluctance and seek bankruptcy relief. This of course meant that, in the 

vast majority of cases, the creditor got nothing. Unless the object of collector action is to 

get the file "off the books" as several people mentioned, the abusive nature of collector 

calls seems counterproductive. Just how counterproductive was made apparent in an 

article by Useern in INC., September 1997 pp. 42-58- He reported that a collection 

agency, CFS, which uses a courteous, negotiating stance, has become one of the most 

profitable companies in the United States. Its founder had once been the object of 
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collector calls himself and now works from the premise that people really do want to pay 

their debts, 

These data also suggest that it is actually the creditor community who controls 

the bankruptcy rate, through the initiation of collection, despite all their protestations to 

the contrary. If the creditors really wanted to lower the rate of bankruptcy declaration, it 

seems the power and capability is available to them. 

Does bankruptcy facilitate a fresh start? 

The Brookings Report (1971) noted that those interviewed felt satisfied with their 

situation post bankruptcy but felt badly about having had to go through the process. 

Only 10 % said their financial situation was worse after bankruptcy than before. Jacob 

(1 969) found, on the other hand, that even though people had fewer debts, post 

bankruptcy, they also had a much lower standard of living. Fifty-four per cent were 

worse off, post bankruptcy (p. 1 07). Consistent with Jacob (I 969) and Ferron's (1 996) 

comments, this study finds that a fresh financial start is not necessarily a consequence 

of bankruptcy, unless there is sufficient equity left afterwards to facilitate economic re- 

establishment- 

Of the ten persons intentiewed, bankruptcy only really worked for Jack. Because 

of the income from his legal practice, he was able to live, post bankruptcy, much the 

same as he had before. He knew how to obtain credit right after his discharge and 

although he was not as well off, he was comfortable with his situation. He and his family 

did not experience poverty and he learned a new field of law. 

Tom experienced the fewest changes. He lost nothing but his student loan debt, 

still experiences unemployment, but is able to use any income he does receive " for my 

own benefit," Lea was able to start in business again because friends and family were 

willing to finance both her living arrangements and the re-establishment of her business. 

Even with that assistance, she came very close to having to go on welfare, and, 

psychologically, is still struggling. Rosie lives in poverty, as does Mary, who collects 

welfare. Phoebe, George and Jane still experience problems 'making ends meet". John 

has been reduced to near poverty and at 72 has to take on consulting assignments to 

survive. Peter experienced poverty after bankruptcy, but his talent and experience as a 
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salesperson have allowed him to obtain a good salary plus commission position with a 

former competitor- At the time of our interviews Mary, Rosie and Tom needed 

government assistance to survive and Jane is again unable to pay her rent. 

This supports the contention of Sullivan et al(1989) that bankruptcy changes 

nothing but accumulated debt and does not solve the real problems of poverty or 

sickness or unemployment. It also points to the fact that bankruptcy is not a uniform 

experience for everyone and that recovery, both psychological and financial, seems to 

very much depend, not surprisingly, upon the availability of a steady stream of 

budgetable income, post bankruptcy, 

The data from this study also support the contention that the trauma caused by 

bankruptcy, as with the trauma caused by any other negative life event, seems to be 

proportional to the changes the situation causes in people's lives. In turn, trauma seem 

to be consistent with negative personal assessments (Lamb. 1996). Whereas Jack 

experienced relatively little change in his life, and expressed little of the low self-esteem, 

shame, guilt and embarrassment others gave voice to, those who had lost everything, 

such as Mary, Rosie and Lea, expressed humiliation and self-abasement, 

Health 

J. M. Ferron, Q. C* wrote in 1996 (p. 40): 

It is well established that indebtedness is tremendously demoralizing and 

destructive of the debtor's ~ e ~ e s t e e m -  It degrades the debtor in his own and his family's 

eyes and in his perception of his own worth- Moreover, the necessity of seeking the 

protection of the Act is, for most people the ultimate manifestation of failure and brings 

with it shame and what is known as the stigma of bankruptcy- The symptoms of the 

stress caused by indebtedness and bankruptcy can range from illness or family and 

marriage breakdown even to suicide- 

As Ferron (1 996) suggests, health problems can not only cause bankruptcy, but 

can be the result as well. Ryan (1995) found that 67.1 % of his study experienced health 

problems as a result of their financial difficulties, and 38.1 % said their debt problems 
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significantly effected the rest of their family. Even though there were no questions in the 

survey about health and health effects, 56-7 % of the women and 

48.4 % of the men mentioned health related consequences of insolvency and 

bankruptcy. These included skep deprivation, depression, increased need for medical 

advice and negative responses to overwhelming stress. Thirty percent of the women 

mentioned that their families were effected negatively and 16.7 % cent mentioned 

negative effects on children. Of the men, 37.5 % mentioned negative effects on the 

family and 4.7 % specifically mentioned children. 

In the interviews, 90 % described negative health experiences including 

significant weight gain, sleeplessness, hives and panic attacks. Two people described 

having to be medicated or hospitalized to prevent suicide. These data indicate that 

insolvency and bankruptcy are tremendously stressful for the individuals who go 

through this experience, and that 'a fresh staK does not come automatically with debt 

cancellation. It seems the residual effects of insolvency and bankruptcy would indicate a 

necessary period of healing. In her interview Mary made the extraordinary comment that 

having cancer helped her take her mind off her bankruptcy. For her, the bankruptcy was 

the more difficult to cope with. Since much of the stress of insolvency and bankruptcy 

comes from debt collection practices, and since health costs are publicly funded in this 

country, it seems also true that the pubtic is being forced to accept an unnecessary 

burden resulting from questionable practices on the part of collectors. 

The Role of the Trustee 

Hira (1981,1982) found in her study that those who were most positive about 

bankruptcy had had the opportunity to interact most with the bankruptcy staff (her 

respondents all qualified for bankruptcy through a government programme, now no 

longer in existence). In the surveys, 45 % of the women and 40.6 % of the men wrote 

some message to the trustee thanking him for normalizing their situation. These 

statements included: appreciation for explaining aspects of bankruptcy; answering their 

questions whenever they called; treating them politely and humanely; dealing firmly with 

collectors and creditors who still tried to be abusive. They also mentioned receiving 
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information in written form. Some said they had had to read the trustee's booklet about 

bankruptcy many times because, at the time of their first meeting, they were 'in shock". 

Of those interviewed. 80 % mentioned the attitude or the teaching skills of the 

trustee in positive terms. They were unequiirocal in their opinion that he had helped 

them to cope with their experience. For example, Jane commented that her ability to 

function and get on with her life could be attributed to the way the trustee had treated 

her, 

Only Lea, who was part of the pilot project, had been to a different trustee from the 

others. Her comments were negative and she stated that her trustee had always made 

her feel "less thann. In terms of psychological recovery, she was also in the most fragile 

condition of all those interviewed. Although one person is far too small a sample from 

which to draw any conclusions, her experience, coupled with Him's (1 981,1982) 

findings, at least point to the possibility that the attitude of the trustee might well prove a 

factor in recovery from the trauma of bankruptcy. 

People do learn from bankruptcy 

Contrary to the assessments of Clare (1991) those who supplied data for this 

study were able to articulate clearly the reasons for their having had to declare 

bankruptcy. They were also able to describe the learning they had gained from the 

experience. In the surveys 33.1 % made statements to the effect that they would %ever 

again" co-sign a loan or trust a partner or invest in real estate or sign something at the 

bank without reading it carefully. 

While it is possible to totally control what people are taught, it is impossible to 

control what they learn (Thomas, 1993). The objective of bankruptcy counselling is 

teaching budgeting and credit responsibility, yet 54 % of those who answered the 

survey said they did not want to have credit again. While the passage of time and 

practical need might amend that opinion, it might prove significant that the credit 

industry is forcing away an ever-increasing number of people every year. 
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The Psychosocial Problems model 
As we have seen, the belief that financial problems stem from a weakness of 

character or mind is a long held concept. going back in western jurisprudence at least 

six hundred years, Clare (1 991 ) would have us believe that the need to resort to 

bankruptcy is an inherited weakness: wmpulsivity. His model designates personal 

problems as the sole cause of bankruptcy; economic or historical events, external to the 

person, are not part of the model, Only two things prevent repeat bankruptcies, the 

changing of spending habits and learning to trust. 

Clare does not offer any proof for his assumptions. The presumption seems to be 

that if one has a drinking problem and also a financial problem, the former has to be 

exclusively the cause of the latter. Neither Clare's particular hypothesis nor the concept 

that personal problems were overwhelmingly the precursor of bankruptcy was found 

elsewhere. 

Certainly other researchers found that personal problems could play a part in 

financial difficulties. Ryan (1995) found that six of his group of seventy-six had financial 

problems which were attributable to psychiatric, gambling, alcohol or drug problems 

(p. 1 1 3). H ira (1 98 1 ) combined alcoholism, business and miscellaneous together and 

attributed these problems to 12.3 % of her study. Stanley and Girth (1 971) found that 

marital, gambling and alcohol problems together accounted for only 10 % of bankruptcy 

and Caplovitr (1 974) puts this figure at 1 1 % for debt defaulters. Even Joyce Brown, 

one of the authors of the BIA Counselor's text found only 25 % of her files had 

bankruptcies which she considered attributable to psychosocial problems, in which 

marital and relationships constituted 50% of the group, There is no denying the growth 

of divorce and common-law relationships in North America. Therefore, logic would 

suggest that finding these two phenomena in any group would one, be expected, and 

two, show evidence of normality, not its opposite. 

In the surveys, 6 % of the group mentioned divorce or relationship breakdown as 

the cause of their bankruptcy. Drinking was mentioned by 1 -7 %. One female 

respondent who had co-signed a loan mentioned that she had tried gambling as a 

remedy for her financial problems, but obviously, the financial problems caused the 
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gambling and not the other way around. Altogether personal problems accounted for 

less than 10 % of the group's reason for bankruptcy. On the other hand. 26.3% 

mentioned job loss or chronic unemployment or illness which resulted in unemployment, 

and 22.4 % mentioned small business difficulties. Again, since Canada has experienced 

high rates of unemployment for over a decade and 80 % of all small businesses fail 

(Statistics Canada, 1998) this is hardly surprising. 

Drinking was mentioned in two of the interviews. Jane mentioned that her 

husband had had problems when he experienced a protracted period of unemployment 

in the past, but had sought help, years before her declaration of bankruptcy. Peter 

considered himself a recovering alcoholic. He too had sought help and joined Alcoholics 

Anonymous before declaring bankruptcy. Bankruptcy had not constituted 'hitting 

bottomn, a phrase used in Alcoholics Anonymous to mean the point at which an 

alcoholic is so desperate he/she has the incentive to leam about another way of life, in 

recovery (The Big Book, Alcoholics Anonymous, 1939, 1955, 1975). Except for these 

two cases, compulsive behaviour did not play a part in the lives of those interviewed. In 

none of the cases was it the root cause of the bankruptcy. As for the other causes of 

bankruptcy depicted in Clarets (1991) model, seven of the participants had been living in 

long term, stable relationships. The others appeared to be single. There were no 

multiple car purchases, gambling or unhealthy relationships. With the exception of 

George, whose father died when he was young, the participants spoke of their parents 

as: loving and supportive (Peter, Lea, Tom. John), middle-class and success-oriented 

(Mary), hard working and successful (Jack), careful about money (Jane, Phoebe, 

Rosie). 

In the surveys 13.1 % of the group mentioned problematic spending habits. For 

this group, certainly. the need to leam to change those habits would be a desired 

learning goal. Counselling on spending habits and budgeting does not seem to be an 

appropriate learning goal, though, for the other 86.9 %. 

Clare (1 991) gave no evidence of having compared his findings to the general 

population. If he had he would have found that the combined incidence of alcoholism, 

divorce, common-law relationships, drug abuse, incomplete educations and less than 

ideal parenting is far greater than the bankruptcy rate in any given year. If these 
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personal factors, without the existence of some external event, were the exclusive 

causes of insolvency, then the bankruptcy rate would be many times higher than it is. 

Learning to Trust? 

The turning point in Clare's model. as reproduced in (Forbes Anderson, Brown. 

McGregor, Wickham 199617) is learning to trust This is indeed a recovery point in 

addiction (The Big Book, Alcoholics Anonymous, 1939, 1955,1975). However, evidence 

from this study suggests that trust is one of the precursors of bankruptcy and that 

learning to be less trusting is one of the major positive learning outcomes. Of those who 

went into detail in the surveys about the cause of their financial difficulties, 29.8% 

described incidents in which trusting someone was the initial cause of their bankruptcy. 

For example, a woman who had gone into bankruptcy expecting to lose only her credit 

cards, wrote in 1991 that she had not expected, 

Loss of business, all personal assets and marriage collapse - it was 

horrendous ... Absolutely everything, All of a sudden no house, income minimal 

and unable to help children. 

She went on to say that, 

I don't feel I will have a problem [re-establishing credit]. I feel I was a victim of my 

ex-husband's greed and carelessness ...I feel personally that I have learned from 

this experience. No one will ever control my finances again- Prior to bankruptcy I 

had never racked up any sireable personal debts and I don't see myself doing 

this in the future. The strongest feeling I had through this was that I had been 

stupid and trusting. Out of this experience I am smarter and a lot less trusting, 

A woman in 1996 wrote, 

Yes, I teamed not to let anyone handle my money, to trust my gut instinct on 

making decisions and not let others manipulate me into something I don't feel 

good or right about 
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Of those interviewed, Mary, Lea, Rosie and George had all trusted someone who 

later proved unworthy of it. For these reasons, it would seem that a model for educating 

bankrupt persons which hinges on Yrusting someonen might prove to be 

counterproductive and that greater discernment as to whom to trust might be a better 

educational goal, 

Attribution Theory 

The message in the psychosocial model is that the reason for the need to resort 

to bankruptcy is to be found solely within the individual, Unemployment rates, the 

economy, changes within society, personal illness, the actions of other people have no 

place within the model. The problem with using this theory as a basis to teach adults to 

be more responsible for their actions is that it is counterproductive- Self-blame is 

associated with depression, passivity and hopelessness, so this is not what you need to 

inculcate if you want people to change (Lamb, 1996). Seligman (1 991 ) argued that if 

you want people to learn to be more functional, more capable, and more optimistic, you 

do not teach them that their problems are the result of immutable and fixed entities like 

character. Even if their problems were genuinely the result of a mistake, they are more 

likely to change if they see their mistake or bad deed as a temporary condition. Even if 

the economic, social work or psychosocial models were not inaccurate or unfair, they 

would still not facilitate the objective of bankruptcy legislation. Canada has instituted 

mandatory counselling in order to facilitate rehabilitation, yet these models, by casting 

the bankrupt person in the perpetrator role, undermine that stated goal. 

A Model from Lived Experience 
In 1989 Sullivan Warren and Westbrook called for 'richer models" (than the 

economic interpretation) to explain the phenomenon of personal bankruptcy. The 

development of the following model began with a comment by one of the interview 

participants, Lea, who said, "It wasn't because of money that I went bankrupt." What 

was important to her in our discussion was that her partner's unwillingness to pay his 

share of their business's debts had caused her to go bankrupt, not an inability to 
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manage her money. The initial event which ultimately led to her bankruptcy was her 

decision to go into partnership with a person she had known for seven years, a rational 

decision at the time, which turned out to have disastrous consequences. Many persons 

who filled in the surveys and participated in the intenriews went into detail about what 

had happened to them- They all related a series of events and eventually a patten 

began to emerge- 

Every debt, whether it is a mortgage on a home, or a credit card purchase, is a 

contract and the meaning of the pattern described by so many of the participants in this 

study is to be found in the literature from contract law, In his article, The Limits of 

Cognition and the Limits of Contract (1995) Professor M. A. Eisenberg states that, 

Contracts concern the future, and are therefore always made under conditions of 

uncertainty- According to the standard economic model of choice, an actor who must 

make a choice in the face of uncertainty will rationally select the option that maximizes 

his subjective expected utilitf (p. 213)- 

He then argues that the standard economic models do not always stand up to the 

test of reality. He quotes Ulen (1 989, pp. 385,386) to the effect that economic theory 

assumes that decisionmakers know or can perceive accurately all the alternatives open 

to them. They are aware of all relevant prices, the probability of uncertain future events, 

the dollar cost or outcome of uncertain outcomes, as well as their attitudes towards 

risks, their wants, and their desires- Eisenberg explains (p- 21 3) that actors 

"characteristically violate the standard rational-choice or expected-utility model due to 

limits in cognitionw, namely, "bounded rationality and rational ignorance, limits based on 

disposition and limits based on defective capability". 

Bounded Rationality and Rational Ignorance 

Since there are costs involved in searching for information and processing that 

information is often difficult and limited by computation ability, ability to calculate 

consequences, memory, organization skills and the like (March, in Eisenberg, 1995, p. 
214), " [alctors normally do not try to make optimal substantive decisions, but only 

satisfactory substantive decisions (p. 21 4)." Put another way, 

Thesis 



Whereas economic man maximizes - selects the best alternative from among all those 

available to him, his cousin, administrative man, satidices - looks for a course of action 

that is satisfactory or 'good enough' (Simon, 1979, in Eisenberg, p- 214)- 

Disposition 

Eisen berg argues that uact~rs are often systematically irrational" in terms of the 

fact that "people are unrealistically optimistic." They believe themselves to be 'better 

than averagen in many ways, believe their chances of success to be better than 

averagen (Weinstein 1989, in Eisenberg, pp. 216-217), They miscalculate future risks 

(Viscusi 8 Magat 1987, in Eisenberg, p. 216). They assume that the decisions and 

choices they make are correct, even if they know the prospects of being correct are low 

for the general population. For example, even though respondents in a study by Baker 

and Emery (1 993, in Eisenberg, p.217) of couples about to be married correctly 

identified the divorce rate in America as 50 %, they estimated their own chances of 

divorce as zero. 

Defective Capability 

Economic theory assumes that a decisionmaker's choice is based on utility and 

not on the way a choice is presented or framed (Eisenberg, pp. 21 8-220). Eisenberg 

quotes Tversky and Kahnernan (1 984) to the effect that choices can indeed be 

manipulated by the way options are presented and that actors use "systematically 

flawed heuristicsn when making decisions. For example instantiated, vivid and concrete 

data have greater weight than general pallid and abstract data, like statistics or general 

probabilities (Nisbett 8 Ross, 1980, in Eisenberg, p. 221). Decision makers use 

representative samples which are too small (Tversky 8 Kahneman, 1984, in Eisenberg, 

p. 223), give too little weight to future benefits and costs (Feldstein, 1985, in Eisenberg , 

p.222) and systematically either underestimate, or ignore low probability risks. 

All of those quoted by Eisenberg did their research on members of the general 

population, not on those who had gone bankrupt, or on any other group deemed deviant 

or inadequate. This data points to the fact that it can not be automatically concluded that 

the people who end up in bankruptcy made inaccurate decisions about future outcomes 

because they were especially inadequate or troubled or scheming. The possibility has to 
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be considered that they made decisions with the same limits of cognition as the general 

population - Therefore, when other factors, external and unforeseen, followed their 

decision and negatively impacted their ability to pay their bills, the consequences of 

their original decision contributed to their ultimate financial collapse. 

The limits of cognition applied to those interviewed 

If these concepts are applied to the group studied, we see that Jane, who was 

paying off her back rent, underestimated her landlord's patience, did not anticipate her 

husband's disability, and overestimated the consequences of collector action, Jack 

supposed the real-estate market would continue to rise or at least level off. He and the 

professionals who lent him the money to invest in real estate were overly optimistic and 

did not predict the market crash- 

Both John and Mary were self employed and therefore had to purchase 

insurance privately, since neither was covered by a benefits package. Both John's wife 

Mary (who was responsible for his business administration) and interview participant. 

Mary, had bought health insurance they thought ugmd enough", and then experienced 

cancer, for which they were inadequately insured. All John's financial difficulties were 

due to that decision, and to the decision to grant his wife's wish to die at home. Clearly 

he was not "maximizing utility" as he shouldered huge expenses which could have been 

covered through the provincial health plan, incidentally saving the rest of us a 

considerable sum. He also overestimated his ability to deal with the consequences of 

that decision, professionally, emotionally and financially. 

In her interview, Mary, who was recovering from cancer, told me that the costs 

incurred during her treatment were considerable. She had made a rational decision to 

rent an apartment above a commercial space on one of Toronto's trendier streets. It 

was only after she had invested time and money in renovations that she found out the 

landlord wanted her to leave because he had made a better agreement with someone 

else. She overestimated her ability to cope with this and underestimated the legal cost 

of doing so. She also over estimated her ability to work while ill with cancer. 

Tom had found it easy to find work when he first graduated and he subsequently, 

inaccu ratel y, predicted that this situation wou Id continue. Peter based his decision 
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making on more than 20 years of success in business and the correct business 

decisions he had made to survive the 1982 recession, He had considerable business 

experience and financial resources to call upon. He underestimated the length of the 

1991 recession, and the effect of losing his life partner, and overestimated his ability to 

both cope with his grief and keep his business going. 

George and his wife had done some research before they started their business. 

Their new landlord seemed =grandfatherly" and gave them leasehold improvement 

funds. Their business plan must have been reviewed by a professional lender, since 

they received a business loan. They underestimated the amount of money they wouM 

need for operating purposes and overestimated their chances of success. They also 

overestimated the honesty of both their landlord and the people who wanted to buy their 

business. Like Mary, they too underestimated the legal costs associated with trying to 

gain redress from their landlord. 

Phoebe and her husband overestimated their ability to provide their daughters 

with funds for their education, and underestimated the costs- They also incorrectly 

predicted, based on the experience of their eldest daughter receiving such funds. the 

amount of money their younger daughters could get as grants from the government, 

Lea decided to go into partnership with someone she had known for seven years. 

Her cash flow was then taxed beyond capacity by his unwillingness to pay his share of 

the bills. She was too optimistic about her partner's honesty and then underestimated 

his intransigence and the legal cost of trying to overcome it. 

Rosie overestimated her son's financial ability and then lost everything when he 

mortgaged her property just before it lost its value when the market declined. 

All of the participants engaged in decision making which appeared rational to 

them at the time, but was limited and ultimately turned out to have been faulty because 

of their inability to accurately predict the future. 

The lived experience model 

The following schema is an attempt to portray in diagram from the evidence 

gathered from lived experience. While the other 'modelsn of bankruptcy are after-the- 

fact reconstructions, designed to determine the nature of the deviancy which led to 
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bankruptcy, the following diagram depicts events 'in real timen. This is not a 'lens of 

fault? model. It does not attempt to explore or explain or exonerate the moral character 

of persons in bankruptcy. Rather, it depicts the cognitive capabilities and the sequence 

of life events as they unfolded preceding bankruptcy declaration. If we begin with the 

supposition that we all share the "limits of cognitionn described by Eisenberg and then 

we analyze the events leading up to bankruptcy as described in the surveys and the 

interviews, we see that: 

A circumstance which 

negatively affects 

income or available 

hnds 

I A decision with 1 I Readilv availabb I 

future, often involving I I enabled debt 

trust 

i I Pressure 1 I The need to I 

To test the above model, derived from this study, it is necessary to compare it with 

the data from those interviewed. Only Jane had problematic long-term debt. None of the 

others had problematic debt before they made the decision that later proved to have 

been in error. If Jack had known about the real estate market value decline to come or 

had not invested for other reasons, his debt level would not have been problematic. If 

there had been no real-estate decline, his tax savings would have made him wealthier, 

which also would have precluded the need for bankruptcy. If Lea had not taken on this 

particular partner or her partner had paid his share, her debts would not have 

necessitated bankruptcy. If Rosie had not given her son power over her equity or the 

real estate market had not declined, her debts would not have necessitated bankruptcy. 

If Mary had not entered into a rental agreement with a dishonest landlord, or had not 

become ill with cancer, her ability to pay would not have been impaired. If Phoebe and 

John had denied their respective family members' wishes, and in Phoebe's case, her 

husband's business had not failed, and in John's, he had been able to go on working, 
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they would have not become insolvent. If Peter had predicted the 1991 recession. and if 

his life partner had not died, or he had sold his business, he would also have avoided 

bankruptcy. In each case they made a decision based on what they knew at the time 

and then something happened which negatively impacted the income they had 

expected to use to pay their debts. 

Jane's case is slightly different, in that her debt to her landlord had built up over an 

extended period- However, Jane's landlord, who lived across the hall in the same 

apartment building, had accepted the situation for years. It was her continuing poverty, 

coupled with her husband's disability, and her landlord's decision to take legal action, 

which precipitated her need for bankruptcy. 

This model, based on data from both the surveys and the interviews, suggests that 

the juxtaposition of events, that is: the making of a futureoriented decision plus the 

acquisition of debt plus an interruption in expected income is the root cause of the need 

to declare bankruptcy. This conceptualization of the bankrupt person as deprived of the 

means to repay, rather than depraved and wanting in character reflects not only the 

evidence from this study but also the explanation of bankruptcy found in the works of 

Sullivan Warren and Westbrook (1989) and Ryan (1995). 

Recommendations 
It would appear that the research, upon which the concept of counselling for 

bankrupt persons was founded, was not conducted in a way which lends credibility to 

the model it produced. There is nothing in the literature to suggest that the need for 

bankruptcy is either inherited, or is the result of psychosocial problems, except in the 

case of an extremely small minority. For this reason this model should be discarded. 

The whole notion of the trustee as a counsellor for problems, other than financial ones, 

should be dropped entirely. So should any validity which is now held by the model of the 

preponderance of alcoholism, or drug abuse, or gambling, or 'poor role modelsn, or 

"living relationshipsn in the lives of those who find themselves in need of bankruptcy. 

The course that purports to train counsellors to perform these assessments should be 

either discarded or redesigned to augment the professional skills of the trustee to 

assess financial problems. 
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However, that does not predude the need for some form of professional 

counselling. Both this study and Ryan's (1995) found evidence that insolvency and 

bankruptcy often have a deleterious effect on both health and personal well being. To 

facilitate recovery from the effects of bankruptcy, or from a disorder that might have 

caused it, it would seem practical to signal to the professionals most capable of 

handling such problems, that the person in question is experiencing bankruptcy. 

Expecting trustees to fulfill the role of either assessment and referral agents or 

counsellors and trying to educate them to do either, seems an unnecessary duplication 

of resources. Also, to give trustees extraordinary powers, which they would not be 

considered qualified to have if the person in question were not bankrupt, seems to put 

the bankrupt person at unnecessary risk. Instead of expending public funds on teaching 

counselling skills to trustees, it would seem more efficient to inform social workers, 

psychologists, psychiatrists and family therapists about the basic fundamentals of 

bankruptcy. Information about the availability of such help could then be given to all 

bankrupt persons. In this way, the trustee would not have to perform the task of 

determining who is in need of such help and who is not- An information booklet, similar 

to the material about the basics of bankruptcy which some trustees distribute to those 

seeking their advice, could be made available to all the professional colleges and 

organizations to which licensed counsellors belong- This would provide the bankrupt 

person with professional advice, guarantee of confidentiality, and also the opportunity 

for ongoing treatment if it were needed. 

Although the data from this study does not point to the necessity for such a 

measure, the present government concern for the health of those who declare 

bankruptcy could be accommodated by a certificate fmm a personal physician, 

containing the information that heishe knows of the bankrupt person's difficulties. No 

medical information would be required, so there would be no contravention of the 

existing medical confidentiality legislation. Since bankruptcy takes a minimum of nine 

months and it is thought prudent to visit one's physician annually, this would not create 

an undue burden on the medical system, but would protect the rights of the bankrupt 

person. 
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This is not to say that trustees can not play a vital role in the education of 

bankrupt persons and facilitate their recovery from bankruptcy. This research study 

found overwhelming inforrnation on the profound effect trustees can have on the 

psychological "flesh start?. There is evidence to suggest that a trustee can mitigate the 

negative psychological effects of insolvency. For this reason, the first meeting with 

bankrupt persons presently called the LKrst counselling sessionn should most definitely 

be retained, though labeling it more accurately as an initial consultation might remove 

confusion. A second session designed to teach budgeting or money management or 

ways to reestablish credit after discharge should also be retained, at the combined 

discretion of the bankrupt person and the trustee. The nature of that session should be 

determined by the needs of the learner, an assessment that the trustee should be able 

to make in the first session- 

A study of collection practices in Canada, financed independently of both the 

credit community, and Labour Canada, needs to be conducted to allow an independent 

assessment of the cost and impact of collection action. As things stand now, no data 

exists on how much collection action costs society in terms of job performance losses, 

or health insurance costs, to name just two areas where taxpayers support creditor 

action which appears often to be excessive, in error or counterproductive. Presently, the 

government agency established to regulate the activities of collectors obviously has 

neither the mandate, nor the power, nor the public profile to perform its function 

properly. 

It is standard practice to conclude research projects with comments to the effect 

that the present research, while possibly shedding some light on the topic in question, 

has also underscored the fact that much more needs to be known. In the case of 

bankrupt persons though, as we have seen, the frame of reference of the researcher 

profoundly effects the data. The inforrnation available on personal bankruptcy is so 

dominated by the voice of the creditor that the voice of lived experience is entirely 

eliminated. If Canada is going to attempt to ameliorate the effects of the increasing rate 

of personal bankruptcy through an educational approach, the voice of the learner must 

become part of the planning process. If the time were taken to listen to those in 
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bankruptcy, their assessment of the situation might prove far more accurate than is 

presently acknowledged. 

A man in 1991 wrote, 

Those that over-extend credit and are financially well-off deserve the worst, 

Those that are fired, laid off, handicapped, victims of fiee trade, or a small business gone 

broke do not deserve the final outcome of financial strain and emotional strain and 

bankruptcy- In one of the wealthiest countn-es in the world no one should have to go 

through this ordeal, And banks and other financial institutions that offer credit too easily 

are as much to blame as the bankrupt 
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Appendices 

Glossary 

Assignment in Bankruptcy 

Documentation prepared by a trustee in bankruptcy. Along with a statement of 

affairs, an assignment in bankruptcy is filed with the mcia l  Receiver who will 

make the formal appointment of the trustee. The debtor is bankrupt as of that date 

[that is, has declared bankruptcy]. The effect of the Assignment is that all creditors' 

claims provable in bankruptcy are stayed. Therefore, creditors who have filed 

execution after judgement or who have garnished the debtor's income can not 

pursue their collection remedies. Conversely, all the debtor's assets become the 

property of the bankrupt estate for the benefit of creditors, with certain exceptions. 

The Bankruptcy and insolvency Act (BIA) 

is a body of law governing the administration of bankruptcy in Canada. The statutes 

were revised in 1985, again in 1992 and most recently in 1997. 

Insolvency 

is the state of a person or company who is not bankrupt and who resides or carries 

on business in Canada whose liabilities to creditors amount to at least $1,000.00 

and 
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who is unable to meet his obligations as they generally become due or, 

k who has ceased paying his current obligations in the ordinary course of business as 

they generally became due or 

the aggregate of whose property would not be sufficient to enable payment of all his 

obligations if they were sold. 

Bankrupt 

a person who has made an assignment or against whom a receiving order has been 

made; or the legal status of such a person or company. 

Bankruptcy 

The state of being bankrupt or the fact of being bankrupt 

Chapter 7 

American term for an assignment in Bankruptcy 

Chapter 13 

American term for a Consumer Proposal 

Chattel 

Movable property 

Consumer Bankruptcy 

also known as Personal Bankruptcy: 

Consumer Proposal 

A simplified form of proposal available to debtors owing less than $75,000.00, 

excluding a mortgage on the principal residence, under the BIA. 

Creditor 

A person to whom money, goods or services is owed- In insolvency matters, a 

penon having a claim, secured, preferred or unsecured, provable as a claim under 

the BIA. 
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Discharge 

To release from his debts and from bankruptcy. Also, the Court discharges the 

trustee after he completes his administration of the estate. Release from debt and 

the state of being bankrupt- It may be absolute or conditionai. 

Estate 

Possessions, property. The property of a bankrupt viewed as a whole. 

Execution 

The process under which a judgement is collected. that is property is taken away 

from the debtor in order to pay creditors. 

First Meeting of Creditors 

meeting called by the trustee to consider the affairs of the bankrupt or debtor in a 

proposal, to affirm the appointment of the trustee, to appoint inspectors, and to give 

such direction to the trustee as the creditors may see fit. 

Garnishee 

To attach property, monies, earnings or receivables belonging to a debtor while it is 

in the hands of a third person; can be accomplished with a Garnishee Order from 

the Court or by Revenue Canada without a Court order. 

General Benefit of Creditors 

For the overall good of all creditors; an insolvent person makes an assignment for 

the general benefit of creditors. 

Official Receiver 

Administration of the BIA, which is a federal statute governing bankruptcies, is 

conducted by Official Receivers at the regional level. Their duties involve: 

-accepting Assignments in Bankruptcy and Statements of Affairs; 

-making the technical appointment of the Trustee in Bankruptcy; 

-conducting a statutory examination of the Bankrupt; 
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-chairing the first meeting of creditors, if any; 

-supervising the Trustee by investigating complaints, and renewing and approving 

accounts- 

Personal Property 

property that is not real property; things moveable, also known as chattels. 

Proposal 

An offer to creditots to settle one's debts under other than the existing terms. 

Division 1 proposals are for corporations and individuals whose debts exceed a 

prescribed amount. Division 1 1 proposals are called consumer proposals and are 

for individuals whose debts do not exceed the prescribed amount. 

Superintendent of Bankruptcy 

The superintendent is the federal government official in Ottawa who licenses 

trustees in bankruptcy, supervises their activities and administers the public aspects 

of the Bankruptcy and Insolvency Act through hislher officers known as Official 

receivers. Helshe is appointed by the Governor in Council. 

A Trustee in Bankruptcy 

a person licensed and appointed under the BIA to administer a bankrupt estate or 

proposal 

To administer 

to manage or direct 
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Interview Protocol 

For the pilot project, the first three interviews (Rosie, Jack and Lea). two prompt 

questions were developed, What was the worst part of your bankrupt~y?~ What was the 

most positive part about your bankruptcy? After the initial interviews had been evaluated 

it became apparent that a more general question was necessary in order to afford the 

participants the opportunity to describe their experience in a context more meaningful to 

them- 

As has been stated in the methodology chapter, I was most concerned with 

transference and did not wish to ask questions which seemed to encourage a particular 

answer or attitude. Since other qualitative research on bankrupt persons had been 

based on a series of forced choice questions which restricted the participants' range of 

answers, I wanted to facilitate a process in which their words and choices were 

paramount. In order to do this, the rest of the participants were asked the question "Tell 

me the story of your bankruptcy. Why did you go bankrupt?" In most cases that was all 

the prompting the participants needed to recount their experiences. Unlike other 

researchers who had found bankrupt persons reluctant to recount their experiences, I 

found that the one-hour interview often turned into half a day or even more. Only if they 

began to show signs of confusion were prompting remarks used. These included: Tell 

me about collectors, your health, the trustee, or what happened next? Such comments 

were only used if necessary and appropriate, so each interview was unique in that the 

emphasis was determined by the participant and not predetermined by the questioner. 
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